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INITIAL DECISION
OAL DKT. NO. EDU 5752-84
AGENCY NO. 241-6/84

THOMAS CAMILLI,
Petitioner
v.
BOARD OF EDUCATION OF THE
NORHTERN HIGHLANDS REGIONAL
HIGH SCHOOL DISTRICT,
Respondent

Kenneth L. Nowak, Esq., for petitioner
(Zazzali, Zazzali & Kroll, attorneys)
Albert O. Scafuro, Esq., for respondent

Record Closed: November 2, 1984 Decided: November 14, 1984

BEFORE WARD R. YOUNG, ALJ:

Petitioner, a tenured teaching staff member initially employed on September 1,
1971 with & physical science endorsement on his instructional certificate, alleged the
Board violated his seniority rights when it assigned a non-tenured teacher to teach physics

while reducing his employment from full to half-time.

The Board denies the allegation and asserts that, pursuant te N.J.A.C. 6:3-

L10(1)15, petitioner did not accrue seniority as a teacher of Physics because he had not

served in that assignment.
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The matter was transmitted to the Office of Administrative Law on August 1,
1984 as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. A prehearing conference
was held on October 9, 1984 at which the parties agreed to submit the matter for summary
decision. The issue was briefed by the parties and the record closed on November 2, 1984,
the date established for final submission.

The following facts were stipulated and incorporated in the Prehearing Order
entered on October 9, 1984, and are adopted herein as FINDINGS OF FACT:

L Petitioner has been emploved in respondent's school distriet since
September 1, 1971.

2. Petitioner possessed a certificate to teach with an endorsement as a
teacher of physical science at the time of his employment.

3. Petitioner is a tenured teaching staff member.

4, Petitioner has been assigned to teach chemistry annually since his
employment through June 1984,

5. On June 11, 1984, the Board acted on a reduction of force through the
abolishment of a full-time chemistry position and establishment of a half-
time chemistry position.

6. Petitioner was offered the half-time chemistry position for 1984-85 and
accepted same, reserving his right to claim a full-time position within the
seope of his certificate and seniority acquired.

7. A non-tenured teacher was assigned to teach physies for the 1984-85 school
year.

ka
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8. The answers by the respondent to interrogatories propounded by petitioner
are stipulated as facts by respondent, and shall be attached to petitioner's

brief or memorandum of law.

Additionally, an admission in an answer to an interrogatory resulting from
Stipulation #8 is also adopted as a FINDING OF FACT, which is that petitioner's

performance as a teacher is not at issue.

Respondent is correet in stating that, pursuant to N.J.A.C. 6:3-1.10(1)15 and
effective September 1, 1983, seniority only accrues in a category in an instructional
endorsement under which a tenured teaching staff member has actually served. However,
respondent fails to note that, pursuant to N.J.A.C. 6:3-L10(m): "This action shall apply
prospectively to all future seniority determinations as of the operative date of this rule,
September 1, 1983."

It cannot be disputed that the physical science endorsement authorizes the
teaching of "phvsics, chemistry, and earth and space sciences other than geography.”
Petitioner's accrual of seniority under the pre-amended regulation is vested, and tacking
seniority accrual from September 1, 1983 is restricted to actual service under an
endorsement. See In the Matter of the Seniority Rights of Certain Teaching Staff
Members Employed by the Old Bridge Township Board of Education and the Edison
Township Board of Eduecation, Middlesex County, 1984 S.L.D. (decided August 6,
1984),

1 FIND that petitioner accrued 12 vears of seniority as a teacher of Physies
under the physical science endorsement possessed by him at the time of his employment.
I CONCLUDE, therefore, that petitioner's seniority rights were violated when his
employment for the 1984-85 school year was reduced to half-time while the Board
employed a non-tenured teaching staff member as a teacher of Physics.

The Board is hereby ORDERED to make petitioner whole for the current school
year by providing to him all the benefits of full-time employment from September 1, 1984,

3
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.

52:14B-10.

I hereby PILE this Initial Decision with Saul Cooperman for consideration.

/¥ //M /92y

DATE
. . el PRSI
/\//".”//‘ nler /"/ /"/,}"/‘/ R /"V ot
DATE DEPARTMENT OF EDUCATION
NOV 2 11984
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g
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THOMAS CAMILLI,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
NORTHERN HIGHLANDS REGIONAL HIGH
SCHOOL DISTRICT, BERGEN COUNTY,

RESPONDENT.

The record and initial decision have been reviewed. Excep-
tions were filed by the parties within the time prescribed by
N.J.A.C. 1:1-16.4a, b, and c.

The Board excepts to the determination that petitioner's
seniority rights were violated when his employment as a chemistry
teacher for the 1984-85 school year was reduced to half-time while
the Board employed a nontenured teacher of physics. It contends
that the initial decision fails to state petitioner never taught
physics and that the teacher of physics has been teaching in the
Board's employ since April 2, 1984 and therefore has seniority over
petitioner.

The Board argues that the 1initial decision violates the
spirit and intent of N.J.A.C. 6:3-1.10 (1) 15 adopted June 1, 1983,
effective September 1, 1983. It avers that this regulation is to
prevent the very situation the 1initial decision creates, namely,
putting a teacher into a classroom situation teaching a course in
physics which he has never before taught. According to the Board,
such a decision would not take into consideration the best interests
of the students.

Finally, the Board asserts that petitioner waived his right
to claim seniority to the physics position because the position was
advertised on March 21, 1984 yet he did not apply for it.

Petitioner affirms the judge's determination that he 1is
entitled to the controverted physics position whether one were to
apply the current seniority regulations effective September 1, 1983
or the prior ones. He claims entitlement under the current regula-
tions, N.J.A.C. 6:3-1.10(1)(15), because these regulations state
that seniority accrues in the subject area endorsement in which one
has actually served. He cites N.J.A.C. 6:11-8.4(b)(1l4) as further
support of his position. This regulation authorizes the holder of a
physical science endorsement to teach physics, chemistry, and earth
and space sciences other than geography. Thus, petitioner argues he
has accrued seniority in the endorsement in which he has taught --
physical sciences -- and 1is, therefore, entitled to the physics
position held by a nontenured teacher. Of this he states:

5
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"#%x*To hold, as the Board urges, that the peti-
tioner accrued seniority under the new rules only
in chemistry not only contradicts the clear terms
of the new seniority rules, it would create an
unsupportable and harsh distinction in the scope
of seniority accrual between different endorse-
ments . For example., a holder of an English
secondary certificate would accrue seniority in
all English courses, even though the teacher may
have only taught one or two courses. Yet the
Board would have holders of a physical science
endorsement treated differently, with senioricy
accruing only in the class taught despite the
endorsement. There is no basis or support in the
regulations for such a distinction in the manner
in which seniority accrues under different
endorsements. This is not a case in which the
petitioner held physical science and business
endorsements, never taught a business course, but
now asks to exercise seniority in business. The
petitioner has held a physical science endorse-
ment and has accrued seniority in the
authorizations wunder it - he now seeks to
exercise his seniority in his physical science
endorsement over a nontenured teacher who holds a
general science endorsement. !

(Petitioner's Exceptions, at p. 3)

Petitioner further argues that, if he does not have
seniority in physics under the new seniority rules, he did accrue
seniority under the prior rules whereby seniority in the secondary
category accrued in all fields covered even if never taught.
Mulhearn v. Board of Education of Sterling Regional High School
District, Docket No. A-5123-81T2 (N.J. Superior Court, Appellate
Division, October 31, 1983. He contends that the question then
becomes whether he lost all that seniority when the new rules were
promulgated. ©Petitioner agrees with the judge that his seniority
was not lost, because, inter alia, the new rules state that they are
to be applied prospectively only. Further, the new regulations show
"zx%no indicia of a desire to strip tenured teachers of seniority
they had accrued under the prior law. Indeed, to do so would be
unconstitutional.' (Petitioner's Exceptions, at p. 4)

In addressing the issue of seniority, the Commissioner is
constrained to emphasize that seniority 1is a right which only
applies to tenured personnel, thus he finds no merit in the Board's
argument that the nontenured teacher has greater 'seniority'" than
petitioner because the nontenured teacher has taught physics since
April 1984. Further, seniority is a right which only has meaning
when a reduction in force is acted upon by a Board. The pertinent
statutes read:
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N.J.S.A. 18A:28-9

"Nothing in this title or any other law relating
to tenure of service shall be held to limit the
right of any board of education to reduce the
number of teaching staff members, employed in the
district whenever, in the judgment of the board,
it is advisable to abolish any such positions for
reasons of economy or because of reduction in the
number of pupils or of change in the adminstra-
tive or supervisory organization of the district
or for other good cause upon compliance with the
provisions of this article."

N.J.S.A. 18A:28-10

*'Dismissals resulting from any such reduction
shall not be made by reason of residence, age,
sex, marriage, race, religion or political
affiliation but shall be made on the basis of
seniority according to standards to be estab-
lished by the commissioner with the approval of
the state board."

If the action to reduce force occurred prior to
September 1, 1983, the prior seniority regulations are controlling.
If the action occurred after that date, the current regulations are
controlling when calculating seniority. In either circumstance,
seniority determination is undertaken as a result of a reduction in
force. In the instant matter, the Board's action to reduce peti-
tioner's position occurred in June 1984, therefore, seniority is
determined on the basis of the current regulations. The prior regu-
lations have no applicability nor do they provide a vested right to
seniority for any individual who was not subject to a reduction in
force prior to September 1, 1983. There can be no issue of
stripping petitioner of seniority rights accrued under the prior
regulations since his seniority rights only took on meaning in June
1984 at the time he was subject to a reduction in force.

Petitioner is correct, however, in his argument that the
current regulations entitle him to the physics position. The
language of N.J.A.C. 6:3-1.10(1)(15) 1is clear and unambiguous that
seniority accrues in the subject area endorsement(s) in which one
actually serves. Petitioner has been a chemistry teacher for his
entire service with the Board. Thus, his seniority attaches to the
physical science endorsement, not merely chemistry. The physical
science endorsement includes not only chemistry but physics and
earth and space science other than geography: therefore, petitioner
is unquestionably entitled to the physics position to which the non-
tenured teacher was assigned.
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The Board is in error when it argues petitioner waived his
seniority rights to the physics position because he failed to apply
for the position in March 1984. A tenured staff member who is
subjected to a reduction in force is under no obligation to apply
for a position to which he or she has entitlement by virtue of
seniority. It is the responsibility of the Board to review its
eligible staff to assure that no tenured employee has entitlement to
a position prior to determining a vacancy exists that a nontenured
individual may fill.

In addition to the above, the Commissioner 1is constrained
to point out that the citation of the August 6, 1984 01d Bridge and
Edison case in the initial decision is not applicable in the matter
sub judice. That decision involves the seniority rights of
(1) teachers assigned under elementary endorsement to grades 7 and 8
in either elementary schools or junior high schools or to teach
common branch subjects in grades 9-12; (2) teachers assigned to
teach simultaneously in two categories; and (3) persons serving
under special subject endorsements or educational services certifi-
cates who are subject to a transfer to a grade level other than
initially assigned.

Having determined that petitioner has accrued 13 years'
seniority wunder the physical science endorsement pursuant to
N.J.A.C. 6:3-1.10(¢1)(15), the Commissioner adopts the judge's
recommended order for the reasons stated herein. The Board is to
assign petitioner immediately to the position to which he is
entitled and to provide him any salary, benefits, and emoluments
that may have been lost as a result of the Board's improper actions
in denying him the full-time physics position.

COMMISSIONER OF EDUCATION

JANUARY 3, 1985
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THOMAS CAMILLT,

PETITIONER-RESPONDENT,
V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF TEE : DECISION
NORTHERN HIGHLANDS REGIONAL HIGH
SCHOOL DISTRICT, BERGEN COUNTY,

RESPONDENT-APPELLANT.

Decided by the Commissioner of Education, January 3, 1985

For the Petitioner-Respondent, Zazzali, Zazzali and Kroll,
(Kenneth I. Nowak, Esq., of Counsel)

For the Respondent-Appellant, Scafuro and Gianni,
(Albert 0. Scafuro, Esqg., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

May 1, 1985
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INITIAL DECISION
OAL DKT. NO. EDU 7002-83
AGENCY DKT. NO. 217-4/80A

BERGENFIELD EDUCATION ASSOCIATION,
CLAIRE M. KINGSLEY, ELAINE NICHOLAS,
MARY McEWAN, BEVERLY KATZ, HELEN M.
CASAZZA and JOAN MOORE,

Petitioners,

v,
BOARD OF EDUCATION OF THE
BOROUGH OF BERGENFIELD,
BERGEN COUNTY,

Respondent.

APPEA RANCES:

Gregory T. Syrek, Esq,, for petitioners
(Bucceri & Pincus, attorneys)

Sidney A. Sayovitx, Esq., for respondent
(Greenwood & Sayovitz, attorneys)

Record Closed: October 12, 1984 Decided: November 21, 1984
BEFORE ARNOLD SAMUELS, ALJ:

This decision is the result of a remand to the Commissioner of Education from
the Appellate Division of the Superior Court of New Jersey.
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OAL DKT. NO. EDU 7002-83
PROCEDURAL HISTORY

In April 1980, the petitioners (six teachers in the Bergenfield School District) and
their employee representative organization filed petitions with the Commissioner of
Education claiming rights to tenure, plus related compensation and benefits. The six
teachers were categorized as Title I, Compensatory Education or Supplemental
Instructors, and were among a larger group of teachers who were initially involved in the
litigation, but subsequently withdrew. The respondent, Board of Education of the Borough
of Bergenfield (Board), contested the petitioners' claims and, among various defenses,
pleaded that the petitioners' actions were barred by the 90-day filing limitation in
N.J.A.C. 6:24-1.2, and that the petitioners should be barred because of the equitable

defense of laches.

The matter was heard and decided by the Office of Administrative Law (DKT.
EDU 3298-80) in February 1981. It was held that 1) the 90-day filing limitation did not
operate to bar the petitioners' claims; 2) the laches defense was eliminated from
consideration because of lack of proof, and 3) based upon the case law then in effect, the
petitioners were not entitled to tenure in their Title I, Compensatory Education or
Supplemental Instructors positions.

In May 1981, the Commissioner of Education reversed the administrative law
judge on the question of the 90~-day filing limitation, holding that N.J.A.C. 6:24~1.2 should
have barred consideration of the petitions. Nevertheless, the Commissioner also
considered the findings and conclusions of the Initial Decision on the merits, and he
affirmed the administrative law judge's determination that the petitioners were not
tenure-eligible.

The Commissioner's decision was appealed to the N.J. State Board of Eduecation.
In January 1982, the State Board issued a decision that 1) reversed the Commissioner of
Education and reinstated the administrative law judge's determination that the 90-day bar
did not apply; 2) affirmed the Initial Decision and the Commissioner of Education as to
the lack of tenure-eligibility of two of the six teachers, Casazza and Kingsley, and 3)

11
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reversed the administrative law judge and the Commissioner of Education and found that
petitioners, Moore, Nicholas, McEwan and Katz had attained tenure (holding that more
recent cases decided by the Appellate Division mandated a different result).

The matter was then appealed to the Appellate Division of the Superior Court,
which issued its decision (A-2615-81T2, unpublished) on May 19, 1983, At that time, the
Appellate Division had the beneift of the New Jersey Supreme Court's definitive
pronouncement on the subject, Spiewak v. Rutherford Board of Education, 90 N.J. 63
(1982). That decision clarified and simplified the question of tenure eligibility for Title I,
Compensatory Education teachers and Supplemental Instructors, all of whom would

acquire tenure upon meeting the same statutory conditions as those teachers who are
regularly employed.

In recognizing the application of the Spiewak holding to the Bergenfield
teachers, the Appellate Division stated:

The major issues on this appeal have been recently resolved by
the decision in Spiewak v. Rutherford Bd. of Education. 90 N.J.
63 (1982), holding that Title 1 teachers and supplemental
teachers who provide remedial and supplemental instruction to
educationally handicapped children could acquire tenure if they
otherwise meet the criteria of N.J.S.A. 18:28-5. Recognizing
that Spiewak is controlling at least to some extent, we need
only consider the appropriateness of a remedy to be afforded to
the six teachers involved in this case. [Bergenfield Education
Assn. et al. v. Board of Education of the Borough of
Bergenfield, Bergen County] .

After discussing the standards upon which remedies for the six teachers should
be based, in accordance with Spiewak, the Appellate Division remanded the matter to the
Commissioner of Education for further proceédings consistent with its opinion. The
Commissioner; in turn, transmitted the remand to the Office of Administrative Law for
hearing and determination pursuant to N.J.S.A. 52:14F-1 et seq. A prehearing conference
was held on December 14, 1983 at the Office of Administrative Law in Newark, New
Jersey. The Prehearing Order stated that the sole issue to be decided was "the definition

—
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and calculation of benefits, if any, to which the petitioners are entitled pursuant to and in
accordance with the foregoing decision of the Appellate Division.”

TESTIMONY OF WITNESSES

Three days of hearing and argument were held on March 19, June 19 and
September 12, 1984. Extensive briefs were filed both before and after hearing. Exhibits
were marked in evidence; a list of which is attached hereto. A detailed stipulation of fact
was filed, together with a voluminous quantity of supporting materials and documents,
such as salary guides for the Bergenfield publie schools during the years in question, salary
and benefits information relating to each of the petitioners, copies of negotiated
contracts for the years in question between the Bergenfield Board of Education and the
teachers' representative, Bergenfield Education Association, and the prior decisions of the
courts and administrative agencies.

Testimony was taken from each of the petitioner teachers, five of whom (Katz,
Nicholas, Moore, Kingsley and Casazza) briefly stated the daily hours that they had taught
during each of the years of their employment. That testimony from the five teachers was
uncontradicted and is therefore accepted as FACT.

The sixth petitioner, Mary McEwan, also testified, primarily about details that
precluded her continued employment as a teacher after December 1979. She left her
position at the end of December 1979 until September 1980, in anticipation of the
imminent birth of a child, when a maternity leave that she requested was denied (exhibit
J-10 letters). Mrs. McEwan never returned to school. She became pregnant again in July
1980 (resulting in the birth of twins in January 1981), and she gave birth to another child
in July 1983. She did not contact or communicate with the Board regarding the possibility
of renewed employment after July 1980. The Board employed another teacher in her
place, without regard to any tenure or seniority rights that McEwan might have had.

13
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Mrs. McEwan filed a complaint with the Division on Civil Rights relating to the
Board's refusal to grant the requested maternity leave beginning in December 1979
(exhibit R-1). That complaint was pending at the time the petition in this matter was
filed with the Commissioner of Education, which resulted in the April 1981 Office of
Administrative Law Initial Decision referred to above. She subsequently withdrew the
portion of her petition in this matter that referred to the maternity leave denial. That
withdrawal was offered on the record at the hearing, and it became part of the Initial
Decision referred to above. The withdrawal was accepted by the Commissioner of
Education and was not otherwise dealt with by the New Jersey State Board or the
Appellate Division in the proceedings that followed. Mary McEwan never appealed or
proceeded further on that issue after dismissal of her claim for lack of probable cause by
the Division on Civil Rights, until she offered testimony at the remand hearing in this
matter on September 12, 1984, The claim was also reasserted in the petitioner's briefs.
The above facts, as to Mary McEwan, were also uncontradicted and are found to be FACT.

The supervisor of personnel for the Board, Donald Angelica, also testified. He
indicated that, as hourly employees, the petitioners were paid upon submission of vouchers
for each pay period. Beginning in the 1979-81 school year, different salary guides and
schedules were negotiated for different categories of teachers; such as special education
instructors, summer employees and part-time teachers. These separate schedules were
negotiated with the teachers' union, and the agreements were reached as a result of good
faith negotiations. Mr. Angelica said that the Board had recognized that the part-time or
supplemental teachers were tenured or tenure-eligible, but the negotiations for hourly
salary schedules were nevertheless guided by recognition that their duties and
responsibilities were different from those of regular teachers. He acknowledged that
there was no discussion in the negotiations of any rights the petitioners had (presumably
to benefits other than salary) beyond the hourly wage. Since the date of the decision in
Spiewak, all Title I, Compensatory Education and Supplemental Instructors have received
contract salaries from the Board for a full day's work.

Evan Goldman, president of the local teachers' union and its chief negotiator,
acknowledged that, on behalf of the petitioners, he had agreed to the different salary

14
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schedules for certified hourly employees in negotiations for 1979-81 and 1981-83
contracts. He affirmed that the negotiations were held in good faith. He also testified
that there was recognition during the negotiations that these hourly employees were

tenured or tenure-eligible.

The foregoing testimony, also being uncontradicted, is acecepted as FACT.

LEGAL DISCUSSION

A. ‘Tenure. There is essentially no argument about the petitioners' tenure
status. They all possess the required certification and have met the time-in-service
requirements of N.J.S.A. 18A:28-5. They became tenured or were tenure-eligible during
the years involved in their claims. See Spiewak at 81.

B, Retroactive Relief. The remand order of the Appellate Division in this
case must be followed as the law of the case, despite an application of the law by the
Appellate Division that appears to directly contradict the holding in Spiewak. The
Supreme Court in Spiewak held that the parties before it were entitled to "retroactive
payment of any benefits that they would have received if they had been awarded tenure
properly." 90 N.J. at 83, n. 2. However, as to teachers not involved as plaintiffs in the
Spiewak litigation, the Supreme Court held that "[t]eachers not before the court will
therefore not be entitled to any back-pay award." Id. at 2. In another group of five
consolidated post-Spiewak cases, Rutherford Education Association, et al v. Board of
Education of the Borough of Rutherford, (N.J. App. Div. January 11, 1984, A-2014-82T3)
(unreported) similar in some respects to the matter at hand, a different Appellate Division
panel followed the Supreme Court opinion and denied retroactive relief to the teachers in

Rutherford and other districts who were not before the court in Spiewak.
This forum is in no position to argue with the law of the case, and it must be

followed, regardless of the seemingly clear language of Spiewak and the diametrically
different applications of its ruling by different Appellate Division panels. The petitioners

15
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here must be treated as if they were "before the court” in Spiewak, because the Appellate

Division ordered it.

C. The 90-day filing limitation, N.J.A.C. 6:24-1.2. The question of the 90-day
bar was fully litigated and decided in the Office of Administrative Law Initial Decision of
February 1981 and affirmed by the State Board of Education in January 1982 (after an
intermediate reversal by the Commissioner in May 1981). The Appellate Division did not
address the subject and it was not part of the remand. Therefore, the 90-day filing
limitation of N.J.A.C. 6:21~1.2 does not apply. It has been finally determined. It is the
law of this case and should not be disturbed.

D. Laches. The above comments are also applicable to the respondent's
attempt to bar the petitioners' claims by use of the equifable doctrine of laches. That
subject was simarily dismissed by the administrative law judge in the Initial Decision of
February 1981, due to lack of evidence, and that ruling was left untouched by the three
appeals that followed. It also is not part of the remand and the prior ruling must remain,
as the law of the case.

E. Mary McEwan's claims. Mrs. McEwan has conceded that, by virtue of her
earlier withdrawal and lack of appeal of the Division on Civil Rights dismissal, she has
waived any rights she may have had to contest denial of the maternity leave she
requested, (See petitioner's reply brief at 19). As for any possibility of her reemployment
thereafter, by calculdtion of seniority rights arising out of her tenure status, she
admittedly was unable to engage in such employment because of the birth of three
children during that time. In addition, she failed to contact or communicate with the
Board to ask for reemployment. Any relief she might have been entitled to by virtue of
her seniority rights during that period of time woiuld be purely speculative.

However, Mary McEwan did not waive any retroactive claims that she may have

for tenure and benefits for periods of time prior to December 1979. In that respect she
stands in the same position as the other petitioners.

16
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F. Prospective benefits (following the decision in Spiewak in June 1982) to
which the petitioners are entitled. The respondent has conceded that proper and full
prospective adjustments have been, or should be, made in the salaries and benefits of
those petitioners whose employment extended beyond the June 1982 date of the decision
in Spiewak. Therefore it is unnecessary to deal further with the petitioners' entitlement
to such prospective benefits., The principle stated in Rutherford applies here:

The prospective application of the salary and benefits of the
parties to the instant appeals are to be calculated from the
date of the Spiewak decision, June 23, 1982 to the present.
Moreover, the appellants are entitled to receive salary and
employment benefits at the same rate as other teaching staff
members with similar experience and qualifications employed
by the various Boards. Rutherford Education Association v.
Board of Ed. of the Borough of Rutherford, at 16.

G. Retroactive Relief. As stated above, the law of this case dictates that the
petitioners are to be treated as if they were before the court in Spiewak, where the
Supreme Court ruled that the petitioners, being tenured, were entitled to "all the
emoluments and benefits afforded other teaching staff members.” Id. at 69. It was also
held that the parties were entitled to "retroactive payment of benefits that they would
have received if they had been awarded tenure properly." Id. at 83, n. 2. The court in
Spiewak then remanded the matter to the Commissioner of Education to determine when
tenure had acerued and what retroactive benefits were owed to the teachers. The court
also stated:

We do not decide what, if any, additional benefits the teachers
in these cases are entitled to, either retroactively or
prospectively. That is primarily a matter of contract and the
relevant collective bargaining agreements are not part of the
record. Further, the parties for the most part did not brief this
question and the Appellate Division did not address it, We
therefore remand to the Commissioner of Education to make
that determination in accord with the principles laid down in
this opinion. Spiewak at 84 n. 3.

17
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The same task is needed here. Since the petitioners' employment histories are
stipulated, the dates on which each of them should have been awarded tenure are capable
of ascertainment by the parties.

Calculation and payment of the retroactive dollars to be awarded them for
deficiencies they may have suffered from the time of the attainment of tenure up to the
date of the decision in Spiewak is also required. However, it is complicated by the fact
that these teachers had entered into collective bargaining agreements with the Board
beginning with the 1979-80 school year. Salary schedules were arrived at in those
agreements that differed from the salary guide schedules in the regular teachers'

contracts.

For periods of tenured or tenure-eligible employment prior to the 1979-80
collective bargaining agreement, each teacher should have received salary and benefits at
the same rate as other teaching~staff members with similar experience and qualifications.
For subsequent periods of time until June 23, 1982 (the date of the Spiewak decision),
there is a question as to whether the negotiated agreement should control, if at lesser
rates of compensation and benefits. Should they be nullified because they do not comport
with the mandate of Spiewak?

That question was discussed in Hyman v. Board of Education of Teaneck, 1983
SLD (Commissioner of Education, August 15, 1983), where the Commissioner held
that the Spiewak mandate for equality in eligibility for benefits and salary guide

placement does not necessarily preclude Boards from negotiating differences in salary
schedules for supplemental or other special teachers as opposed to regular teachers,
providing that there is a "clear recognition and acceptance on both sides in the
negotiating process that the special teachers are by law teaching staff members eligible
to obtain tenure.," In this case, the testimony of both the supervisor of personnel for the
Board and the chief negotiator for the union agreed that the 1979-81 and 1981-83
contracts were entered into after good faith negotiations and recognition that the hourly
employees were tenured or tenure-eligible., However, there was no mention of whether or
not the hourly rate salary schedules contained differentials for levels of preparation and
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experience. There was also no mention of any provision for possible military service
credit nor the withholding of benefits for unsatisfactory service. The stipulation of facts
in this matter shows that no health or pension benefits, sick days and personal days were
provided to hourly employees in 1979-80, but such benefits were given them thereafter. It
is obvious that the Commissioner has strictly construed the Hyman acceptance of
negotiated differentials between special and regular teachers. See West Orange
Supplemental Instructors Association v. Board of Ed. of the Town of West Orange, 1984
SLD ___ {Commissioner of Education, February 23, 1984) and Office of Administrative
Law DKT. EDU 6355-83; Margaret Wentworth v. Board of Ed. of Township of Parsippany -
Troy Hills, 1984 SLD ___ (Commissioner of Education, April 13, 1984.)

Even though the petitioners here entered into good faith hourly wage agreements
through union negotiations with the Board prior to and after Spiewak, those agreements
must be negated, in the absence of recognition on the schedules for the petitioners' years
of experience and levels of training. The Spiewak court's recognition of the existence of
separate agreements does not invalidate the mandate for equality of salary and benefits
at the same rate as other teaching staff members with similar experience and
qualifications. Rutherford Education Association v. Board of Ed. of Rutherford, at pages
16-18.

The Rutherford, West Orange and Wentworth decisions are concerned with

enforcing the statutory requirements for teachers' salaries and benefits in accordance
with the Spiewak standards, but not with principles of the sanctity of contracts. If that
situation causes later inhibitions or difficulties in the negotiating process for all teachers,
it is nevertheless not relevant to this determination.

It is therefore CONCLUDED as follows:
A. Each of the petitioners was tenure-eligible and each of them attained

tenure at the time they satisfied the certification and time in service
statutory requiréments of N.J.S.A. 18:28-5.
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B. The petitioners are to be awarded retroactive benefits (for periods of time
prior to the decision in Spiewak on June 23, 1982) as if they were before
the court in Spiewak. See para. G, infra.

C. The petitioners' claims are not barred by the 90-day filing limitation of
N.J.A.C. 6:24-1.2.

D. The petitioners' claims are not barred by the doctrine of laches.

E. Mary McEwan's claims for periods of time after the termination of her
employment in December 1979 should be disallowed. She withdrew that
portion of her petition from this action following dismissal of the
allegations by the Division on Civil Rights, and she should not be permitted
to reinstitute those claims.

As to benefits for periods of time prior to December 1979, Mary McEwan's
claims are included with those of the other five petitioners.

F. The petitioners are entitled to the same salary and benefits as other
teaching-staff members in the district, subject to contractual differsnces
that satisfy the Hyman standard, prospectively and retroactively from the
date of the Spiewak decision.

As for prospective benefits, it has been represented that suitable
adjustments have been made in the petitioners' salaries and benefits (those
who remained employed) since the date of Spiewak, and no relief need be
ordered for such prospective benefits,

G. Retroactively, for the periods of time from each teacher's attainment of
tenure, up to the 1979-80 school year (when collective bargaining
agreements and separate salary schedules were begun) the full differentials
between their prorated salary schedules and those of regular teachers
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should be calculated and paid to them. Appropriate adjustments should
also be made for each of them with the Teachers' Pension and Annuity
Fund.

The same result obtains thereafter, because the Hyman standard has not
been met, The hourly schedules for the petitioners' salaries in the 1979-81
and 1981-83 collective bargaining agreements are invalid to the extent that
they provide less equivalent pay to the petitioners than that of regular
teachers, and the petitioners should be awarded the same differentials for
those years as for the pre-1979-80 years.

It is so ORDERED.

The parties are in factual agreement as to the hours, dates and rates of pay for
each petitioner. Therefore, counsel are further ORDERED to perform the necessary
calculations and computations to implement the foregoing, using the statistical data
submitted in the exhibits,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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BERGENFIELD EDUCATION ASSO-
CIATION, CLAIRE M. KINGSLEY

ET AL.,
PETITIONERS,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION ON REMAND
BOROUGH OF BERGENFIELD, BERGEN
COUNTY,
RESPONDENT.

The Commissioner has reviewed the record of this matter
including the initial decision on remand rendered by the Office of
Administrative Law.

It is observed that exceptions to the initial decision and
replies to those exceptions were filed by the parties pursuant to
N.J.A.C. 1:1-16.4a, b and c.

In the Commissioner's judgment the exceptions raised by the
parties to the initial decision are without merit essentially for
those reasons expressed by the judge in his recommended findings and
legal conclusions in the initial decision.

The Commissioner, however, 1is <constrained to comment
further upon the Board's strenuous objections to what it contends is
a serious error by the judge in reaching the following conclusions
with regard to the retroactive and prospective benefits to be
accorded petitioners herein:

"x%*B. The petitioners are to be awarded retro-
active benefits (for periods of time prior
to the decision in Spiewak on June 23,
1982) as if they were before the court in
Spiewak. See para. G, infra.

T

F. The petitioners are entitled to the same
salary and benefits as other teachingstaff
members in the district, subject to con-
tractual differences that satisfy the
Hyman standard, prospectively and retroac-
tively from the date of the Spiewak
decision.
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As for prospective benefits, it has been
represented that suitable adjustments have
been made in the petitioners' salaries and
benefits (those who remained employed)
since the date of Spiewak, and no relief
need be ordered for such prospective
benefits.

G. Retroactively, for the periods of time
from each teacher's attainment of tenure,
up to the 1979-80 school year (when
collective bargaining agreements and
separate salary schedules were begun) the
full differentials between their prorated
salary schedules and those of regular
teachers should be calculated and paid to
them. Appropriate adjustments should also
be made for each of them with the
Teachers' Pension and Annuity Fund.

The same result obtains thereafter,
because the Hyman standard has not been
met. The hourly schedules for the peti-
tioners' salaries in the 1979-81 and
1981-83 <collective bargaining agreements
are invalid to the extent that they pro-
vide less equivalent pay to the peti-
tioners than that of regular teachers, and
the petitioners should be awarded the same
differentials for those years as for the
pre-1979-80 years.®w®*"
(Initial Decision, at pp. 11-12)

In this instance the scope of the remand of this matter by
the Appellate Division is clear. (Bergenfield, A-2615-81T2, decided
May 19, 1983) The purpose of these proceedings is to establish the
retroactive and prospective benefits due petitioners pursuant to
Spiewak. Thus, the remand of this matter effectively 1limits the
scope of these proceedings and thereby precludes the Board from
raising the defenses of timeliness and laches. Such defenses raised
by the Board are hereby dismissed.

The Commissioner cannot ignore the fact that the Board
failed to accord petitioners the same salary and benefits as other
teaching staff members for the periods of time controverted herein.
It is evident that, prior to the 1979-80 school year, petitioners
were not recognized as tenure-eligible pursuant to N.J.S.A. 18A:28-5
nor were they included as part of a recognized bargaining unit for
the purpose of negotiating their salary and benefits, as were all
other regular teaching staff members. 1In accordance with the Hyman
standard, petitioners are therefore entitled to the rights of salary
and benefits accorded to all other regular teaching staff members
who were tenure eligible prior to the 1979-80 school year.
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Similarly, the Commissioner upon review of those negotiated
agreements (J-12) in effect from 1979-81 through 1981-83 finds and
determines that they do not comply with the statutory provisions of
N.J.S.A. 18A:29-6 et seq. pertaining to the mandatory minimum salary
schedules which establish the basis upon which clear recognition of
petitioners' salaries and benefits were to be premised in order to
conform to the Hyman standard at the time each of these negotiated
agreements (J-12) became effective.

In this regard, these negotiated agreements which contain
the separate salary schedules designating petitioners' hourly com-
pensation are restricted to seven steps solely designating years of
employment. The Commissioner finds and determines that the scope of
these negotiated salary schedules is inadequate and contravenes the
specific purpose and intent of N.J.S.A. 18A:29-6 et seq. Such
schedules must thereby be declared without force and effect 1in
accordance with the directives laid down in Spiewak and Hyman.

Finally, with respect to the representations made by the
parties that suitable prospective adjustments have been made to
petitioners' salaries and benefits as of the date of the Spiewak
decision no further relief need be ordered provided they are not
inconsistent with this decision and further that each of the nego-
tiated agreements including the agreement in effect from 1983-85
(J-12) does not deprive those petitioners who are currently employed
by the Board of any salary or benefits to which they were otherwise
previously entitled.

Accordingly, the parties are hereby ordered to comply with
those findings and conclusions set forth in paragraphs A through G,
ante, in the initial decision as supplemented by the Commissioner
herein. It is further ordered that the schedule of payments of
those salaries and benefits accruing to petitioners be effected
without unreasonable delay through mutual agreement between the
parties.

COMMISSIONER OF EDUCATION

JANUARY 10, 1985

Pending State Board
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INITIAL DECISION
OAL DKT. NO. EDU 8406-83
AGENCY DKT. NO. 266-7/83A

BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE,

Petitioner,

V.

BOARD OF EDUCATION OF
MANASQUAN, BOARD OF EDUCATION
OF THE BOROUGH OF BELMAR,
BOARD OF EDUCATION OF THE
BOROUGH OF SEA GIRT, BOARD OF
EDUCATION OF THE BOROUGH OF
SOUTH BELMAR, BOARD OF EDUCA-
TION OF THE BOROUGH OF SPRING
LAKE, BOARD OF EDUCATION OF THE
BOROUGH OF SPRING LAKE HEIGHTS,
MONMOUTH COUNTY, AND BOARD OF
EDUCATION OF THE BOROUGH OF
POINT PLEASANT BEACH, OCEAN
COUNTY,

Respondents.
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OAL DKT. NO. EDU 8406-83

BOARD OF EDUCATION OF THE
BOROUGH OF SOUTH BELMAR,
Third Party Petitioner,
v.
BOARD OF EDUCATION OF THE CITY
OF ASBURY PARK,
Third Party Respondent.

Peter P. Kalae, Esq., for the petitioner, Brielle Board of Education (Kalac, Newman
& Griffin, attorneys)

Seymour J. Kagan, Esq., for the respondent, Point Pleasant Beach Board of
Education (Berry, Kagan, Privetera & Sahradnik, attorneys)

Malachi J. Kenney, Esq., for the respondent, Manasquan Board of Education (Kenney
& McManus, attorneys)

Daniel P. Fahy, Esq., for the respondent, Spring Lake Board of Education

Jay C. Sendzik, Esq., for the respondent, Spring Lake Heights Board of Edueation
(Anton & Sendzik, attorneys)

Kemneth B. Fitzsimmons, Esq., for the respondent, Belmar Board of Education (Sinn,
Gunning, Fitzsimmons, Cantoli, West & Pardes, attorneys)

Dominick A. Cerrato, Esq., for the Sea Girt Board of Education (Cerrato, O'Connor,
Mehr & Saker, attorneys) (No appearance)

Joseph N. Dempsey, Esq., for the respondent and third party petitioner, Board of
Education of the Borough of South Belmar (No appearance)

J. Peter Sokol, Esq., for the third party respondent, Asbury Park Board of Education
(McOmber & McOmber, attorneys)

Record Closed: October 2, 1984 Decided: November 16, 1984
BEFORE AUGUST E. THOMAS, ALJ:

The Board of Education of the Borough of Brielle filed this Petition of Appeal
with the Commissioner of Education, which seeks to terminate its sending-receiving
relationship with the Board of Education of Manasquan. The Commissioner transferred
this matter to the Office of Administrative Law as a contested case, pursuant to N.J.S.A.
52:14F-1 et seq. A prehearing conference was conducted on December 21, 1983, in the
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Office of Administrative Law, Trenton. South Belmar, which sends some of its pupils to
Asbury Park High School and others to Manasquan High School, filed a third party petition
enjoining the Asbury Park Board of Education. It was determined in the Prehearing Order
to hold the third party petition in abeyance pending the determination of the Brielle
Board's petition against the Manasquan School District.

Thirteen days of hearing were conducted in the Manasquan Borough Hall,
Manasquan, beginning March 26, 1984, and ending June 25, 1984, Seventy-six documents
were admitted in evidence and ten witnesses testified. The record closed on October 2,
1984, after receipt of the Brielle Board's reply brief. The Boards of Edueation of South
Belmar, Sea Girt, and Asbury Park did not participate in the hearing. The Brielle Board
filed a brief and a reply brief after the hearing, The Boards of Education of Spring Lake,
Spring Lake Heights, and Belmar joined in the Manasquan brief; however, each elected not
to submit a separate brief. The respondent Board of Education of Point Pleasant Beach
filed a brief and a reply to the Manasquan Board of Education brief.

BACKGROUND INFORMATION

‘This is a sending-receiving termination case, The Brielle Board seeks to
terminate its more than 50-year sending-receiving relationship with Manasquan
(Monmouth County) and to send its pupils to Point Pleasant Beach High School (Ocean
County). Brielle seeks a phased withdrawal over a four-year period so that its pupils now
attending Manasquan High School can complete their education there.

Brielle is one of six districts sending pupils (grades 9-12) to Manasquan High
School. The statute governing the termination of sending-receiving relationships is set
forth at N.J.S.A. 18A:38-13 and it reads as follows:

No such designation of a high school or high schools and no such
allocation or apportionment of pupils thereto, heretofore or
hereafter made pursuant to law shall be changed or withdrawn, nor
shall a district having such a designated high school refuse to
continue to receive high school pupils from such sending district
except for good and sufficient reason upon application made to and
approved by the commissioner, who shall make equitable
determinations upon any such applications,

[
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The Commissioner will grant an application for change of designation or
reallocation of pupils only when he is satisfied that benefits to the pupils thereby will
outweigh the loss to the receiving distriet. In Bd. of Ed. of the Borough of Haworth v. Bd.
of Ed. of the Borough of Dumont, 1950-51 S.L.D. 42, 43 the Commissioner set forth the
rationale for the interpretation of R.8. 18:14-7 (now N.J.S.A. 18A:38-13) as follows:

In considering an application for a change of designation or
reallocation of pupils, the Commissioner must be mindful of the
purpose of the high school designation law. In this State there are
165 school distriets which maintain high schools for pupils of all
high school grades. This means that 387 school districts must
depend upon the 165 for the education of their high school pupils.
This arrangement is mutually advantageous. The sending districts
obtain high school facilities cheaper than such facilities can be
provided by themselves and the additional pupils enable the
receiving districts to expand their educational offerings and reduce
their overhead.

The success of the so-called "receiving-sending set-up" has given
New Jersey an enviable position in the nation in secondary
education. New Jersey has fewer small high schools than any other
State in the United States. It was to give stability to the
receiving-sending set-up that the first high school designation law
was enacted. Before the enactment of this law, receiving distriets
hesitated to bond themselves to ereet buildings and to expand their
facilities to provide for tuition pupils for the fear that the tuition
pupils might be withdrawn after the facilities have been provided.
The high school designation law protects such districts from the
withdrawal of tuition pupils without good cause. This statute
benefits the sending district as well as the receiving distriet, If
the law were not in effect, many sending districts, either
individually or by uniting with other districts, would be burdened
with the erection and maintenance of high schools,

In order to provide for cases where good and sufficient reasons
exist for the transfer of pupils to another high school, the
Legislature charged the Commissioner with the duty of
determining when there is good and sufficient reason for a change
of designation. The Commissioner feels constrained to exerecise his
discretion under the statute with great caution. Otherwise, the
law will not accomplish the salutary purposes intended by the
Legislature. Accordingly, the Commissioner will grant an applica-
tion for change of designation or reallocation of pupils only when
he is satisfied that positive benefits will acerue thereby to the high
school pupils sufficient to overcome the claims of the receiving
distriet to these pupils.

The burden of proof rests upon the petitioning board to establish
the good and sufficient reason for change required by R. S. 18:14-7.
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In my view this rationale has not changed over the years even though there may have been
a change in the number of high school districts in the state.

In Bd. of Ed. of the Tp. of Washington, Mercer Cty. v, Bds. of Ed. of the Upper
Freehold Reg. Sch. Dist.,, Monmouth Cty., Plumsted Tp., Ocean Cty, and Millstone Tp.,
Monmouth Cty., 1983 S.L.D, (decided Dec. 7, 1983) the State Board of Education
commented as follows:

Under the statute, the Commissioner of Education must determine
whether good and sufficient reason has been presented by the
petitioning board and "weigh all the relevant factors in reaching his
conclusion,” Branchburg Bd. of Ed. v. Somerville Bd. of Ed., 173
N.J. Super. 268, 216 (App. Div, 1980). The relevant factors bear
repeating here. They include the educational impact, financial
impaet, facility considerations and racial impact upon all pupils
and districts involved, These are the principal factors to be
studied and must be dealt with in every sending-receiving inquiry.
Petitioning districts, traditionally, have been required to
demonstrate by a definite presentation of facts, that it has
satisfied the "good and sufficient reason™ test, We continue to
support these requirements,

In addition, in the past, the Commissioner and this Board have
required that petitioning districts prove that the receiving distriets
prove that the receiving districts are unable to offer a thorough
and efficient education. See Bd. of Ed. of the Boro of
Merchantville v. Bd. of Ed. of the Tp. of Pennsauken et al., 1982
S.L.D. July 26, 1982) and In the Matter of the Application of the
Bd. of Ed. of the Boro of Ogdensberg for the Termination of Its
Sending-Recelving Relationship with the Bd. of Ed. of the Boro of
Franklin, Sussex Cty., 1977 S.L.D. 610, e believe this require-
ment to be unrealistic and an almost impossible burden of proof. It
is no longer acceptable. Furthermore, we do not read the statute,
N.J.S.A. 18A:38-13, as imposing such a heavy burden.
Consequently, the State Board relieves petitioning boards from this
unrealistic task and eliminates this requirement as a -condition
precedent to the termination of sending-receiving relationships in
the future.

Considering the above-cited statute and the aforementioned decisional law as
a framework of reference, the facts bearing on the application to terminate the sending-
receiving relationship between Brielle and Manasquan are set forth below.

In its third party petition, the Board of Education of the Borough of South
Belmar asserts that it is under legislative obligation to send its secondary school pupils to
be apportioned between Manasquan and Asbury Park High Schools as of the ratios that
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existed in 1943-44. Believing that time has affected the basis for establishing those
ratios, the South Belmar Board seeks to have all of its pupils transferred to the Manasquan
High School if the Commissioner terminates the sending-receiving relationship between
Brielle and Manasquan, stating that the withdrawal of Brielle would leave sufficient room
in Manasquan High School for the South Belmar pupils. It is because of the nature of this
South Belmar cross-petition against Asbury Park that that matter has been held in
abeyance pending the outcome of the instant petition by Brielle.

FACILITY CONSIDERATIONS

Brielle contends that Manasquan High School is overcrowded and that it has
been overcrowded for a long time. To support this contention, Brielle relies on the annual
evaluation reports of Manasquan High School by the Monmouth County Superintendent of
Schools, Specifically, Brielle states that the county superintendent made the following
recommendations:

The school building and site do not provide suitable accommoda-
tions to carry out the school educational program. It is recom-
mended that all of the high school buildings require plans for
renovations and/or possible additions, , , . [P-59, p. 3]

.+ . Continued efforts to maintain the physical plant at the high
school in good condition despite overcrowding and inadequate
facilities. [P-58, p. 21

Submit a plan and timeline to eliminate the use of substandard
instructional space and to address the overerowding situation at
Manasquan High School. [P-57, p. 2}

Address the overcrowding and poor storage space in the Home
Economics and Child Care facility. ... [P-56, p. 3]

The distriet remains in Interim Approval (August 31, 1981 classifi-
cation status), in the area of Other Law and Regulation regarding
facilities. The district is cognizant of the fact that overcrowding
and substandard facilities exist at the high school. A recent bond
issue was defeated by the Manasquan voters but the district is
investigating alternative ways to alleviate the situation. Submit an
updated status report with district plans and timeline to alleviate
the facility problem. [P-26, p. 2-3]

With the declining enroliment projections, it is expected that the
overcrowded situation will be alleviated within three years. It
must be noted here that the district continues to maintain Interim
Approval Classification status in the area of facilities. [P-27,
p. 1]

31
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School buildings have been declared overcrowded by the Commissioner when
the number of pupils attending exceeds the functional capacity of the structure. The
Commissioner addressed overcrowding and functional capacity in Morris Sch. Dist. v.
Bds. of Ed. of Harding and Madison, 1974 S.L.D. 457, 467 through the testimony of a
consultant to the Division of Facilities Services of the State Department of Education.

At that time the Commissioner's consultant to the Division testified that "there is no
uniform system throughout the nation. .. which may apply to an evaluation of school
building capacities . . ."; however, the consultant stated that the State Department of
Education has devised its own formula, in use since 1969, which attempts "to rate school
buildings as to the number of pupils that the building can accommodate comfortably."
The Commissioner's consultant further labeled the formula as a "bench mark" or a
"guideline,” and admitted that "extended schedules," "open campus policies,” and "work
experience programs” had an effect on the objective validity of the data he presented at
that hearing.

At the request of the Brielle Board an expert from the State Department of
Education toured the Manasquan High School, accompanied by its Superintendent and
other members of the high school administration, and the expert developed a funectional
capacity study of the high school (P-20). At that time the functional capacity was
determined to be 749, later revised to 663 because certain facilities allowed in the initial
functional capacity study were discounted since they had been listed as substandard
spaces by the Monmouth County Superintendent's office (P-21). The Commissioner's
expert testified that no capacity can be assigned to a substandard facility and such a
facility cannot be included in the functional capacity calculations if the space has not
been approved for instruction by the Division of Facilities Planning Services. These
designated substandard facilities were defined as an industrial arts building and the home
economics building, which were described as being temporary facilities, However, the
expert testified that the Division records indicated that these two facilities had been
approved by the Division and that Manasquan was given the benefit of that approval by
including these two buildings in another revised functional capacity calculation. The
functional capacity was then established as 722 (P-23, P-24). The third area (room 213)
did not qualify. It would have made the functional capacity 749,

The Commissioner's expert also toured the Point Pleasant Beach High School
for the purpose of gathering information to compute its functional capacity and he later
established a functional capacity of 567 for Point Pleasant Beach High School (P-25). The
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pupil population at Point Pleasant Beach High School for 1984-85 is projected as 439
(P-15). (The total number of pupils involved from Brielle averages about 40 per year since
the eighth graders are already in Manasquan High School, P-14.)

The Manasquan Board purchased a two-story residential home in 1950 and
converted it into classrooms to accommodate the home economic pupils. Seeking
additional space for its high school students, the Manasquan Board converted one of its
elementary school buildings, which is located across the street from the high school to be
used by the high school pupils in its high school program. A four classroom "POD" was
attached to the elementary school building and has been utilized as high school classroom
space since 1979. Additionally, since 1950, the industrial arts facilities at Manasquan
High School are located in another structure on the high school grounds. This structure is
a one-story building containing seven rooms used for wood shop, metal shop, mechanical
drawing, art and a finishing room (P-3, p. 4-29). Brielle criticizes this facility
incorporating language used by Uniplan in an educational facilities master plan, which
states that the industrial art rooms for metals, wood and drafting are all inadequate (P-3,
p. 4-23). These four structures make up the Manasquan "campus."

The record shows that Manasquan High School was on split sessions from the
1971 to about 1979 or 1980 and that from the 1979 or 1980 school year to the 1983-84
school year, the school was on a modified session of nine periods per day with staggered
starting times. The record shows also that for the 1984-85 school year, the district will
provide a traditional eight—period pupil day., Brielle argues that this traditional day will
result in more pupils' utilizing the same facilities in a shortened schéol day causing even
greater overcrowding in the high school,

The Point Pleasant Beach High School Board asserts that the functional
capacity for its high school is 567 and that its pupil population for the 1983-84 school year
was approximately 441. Point Pleasant Beach argues that its enrollment is declining and
that without Brielle students its projected enrollment will be less than 350 pupils by
1991-92 (P-15). Point Pleasant argues that its availability as an underutilized school
offers an attractive and viable resolution to the overcrowding problem in Manasquan as
well as improving its own chances for survival.

Funectional capacity is only one of the factors considered in determining
whether or not pupils are being provided with a thorough and efficient educational
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program. The expert from the State Department of Education who examined the
facilities testified that he used a 75 percent utilization factor in those functional capacity
studies and that a higher utilization factor could have been utilized. He testified further
that in large high schools and in vocational schools in particular, it is not unusual to see
utilization factors of nearly 100 percent (a 75 percent utilization factor means that 25
percent of the classroom space is unused at any one time). The record indicates that the
higher utilization factor poses no strain on the facility or its ability to handle the pupil
population; rather, the strain would be on the administration to make efficient and
effective plans for the higher utilization factor, He testified also that virtually every
older secondary school in the state has an enrollment in excess of its functional capacity.

The Manasquan Superintendent testified that Manasquan evidenced a utiliza-
tion rate of instructional classrooms in exeess of 90 percent for the 1983-84 school year
and that a similar utilization rate would be used in the 1984-85 school year,

Brielle contends that Manasquan's Educational Facilities Master Plan labels
some of its structures as inadequate and unsafe (P-3, p. 4-23). A monitor from the
Monmouth County Monitoring Team and the Monmouth County Superintendent also
testified that approval for the use of substandard facilities would not be granted if there
was any question of safety. The Monmouth County Superintendent testified that there
was no evidence that Manasquan's facilities were unsafe.

There is adequate testimony in the record to show that both Point Pleasant
Beach and Manasquan are providing excellent educational programs, This statement was
attested to by the County Superintendents of schools of both Ocean and Monmouth
counties. The record shows that both districts are meeting or exceeding all thorough and
efficient educational mandates.

ENROLLMENT PROJECTIONS

The Manasquan Superintendent testified that the school's enrollment has been
declining annually since 1976, In September 1978, the high school enrollment was 1,475
and in September 1982 it was 1,095. The Uniplan study predicted a significantly higher
number of pupils attending Manasquan High School through its use of a (Cohort) survival
ratio method of caleulating future enrollment (P-3, p. 3-16), The Superintendent testified
that she used the straight line method of calculating projected enrollment because in her
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experience it has been proven more reliable. The straight line enrollment projection
utilizes grade-by-grade enrollment figures for each of the elementary schools which sends
pupils to Manasquan High School, It is projected that each elementary student will enter
the high school at the appropriate time. The Superintendent testified that she anticipates
a continuing decline in enrollment for the foreseeable future and that document P-14
represents her enrollment projections through the straight line projection method.
According to P-14, the Superintendent's enrollment projected for Manasquan High School
is 1,009 pupils for the 1984-85 school year and that enroilment is projected to diminish to
808 for the 1988-89 school year. The Superintendent testified also that if Brielle were
permitted to withdraw in the 1985-86 school year, Manasquan would be left with 970
pupils and subsequently, 880 in 1986-87; 788 in 1987-88; and 660 in 1988-89,

The record shows that the original petition of appeal requested a four-year
phase out of the Brielle pupils beginning in the 1984~85 school year. However, Brielle
indicated that because of the timing of the hearing in this matter that the phase-out could
not begin to take place until the 1985-86 school year and that it would still require four
years to complete. The Manasquan Superintendent testified that based upon P-14 in
evidence, the enrollment at Manasquan High School for the 1988-89 school year would be
808 pupils including the Brielle pupils and 660 without the Brielle pupils. The Monmouth
County Superintendent examined this document and gave his opinion that the Brielle
pupils should remain in the Manasquan School District. He testified also that although
some of Manasquan's facilities had been labeled substandard, they were not inadequate,
but they needed upgrading. He testified that one of the reasons for the interim approval
given Manasquan was to keep pressure on the district to upgrade and modernize its
facilities.

It may be stated generally that Brielle has characterized the Manasquan
campus as overcrowded because it is operating above its listed functional capacity.
Brielle has also alleged that the campus style setting with the out-buildings, some of
which were not designed for use by high school pupils, are inadequate and in some
instances unsafe. Specifically, Brielle identifies the problems of inereased passing time
between classes and the fact that some pupils have to go outside during inclement
weather to change classes,

The Manasquan Superintendent denied that any of these factors are significant
in terms of operating a sound educational program in the Manasquan School District. She
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testified that the passing time between classes was not significantly longer and that there
was no disadvantage to pupils' having to walk outside between classes to another building.

CURRICULUM

There is ample evidence in the record to show that both Manasquan and Point
Pleasant Beach High Schools offer a broad curriculum. In fact, the Monmouth-County
monitoring expert testified that she has done an on-site inspection of the Manasquan
facility since 1979 and that she is familiar with Manasquan's educational program. The
expert testified specifically that Manasquan has come into the 20th century with its
program and that it is comprehensive and excellent, She testified further that
Manasquan's curriculum is one of the finest in the county if not in the state. This expert
testified also that Manasquan's curriculum meets the educational needs of all of its pupils
ineluding their talents, Her testimony further indicates that the comprehensive nature of
the Manasquan curriculum particularly in journalism, art, and musie, may lead to some
overcrowding but that she would not give up a program because of the overcrowding. Her
testimony included the statement that there is a need for large pool of pupils in order to
offer a comprehensive program; however, with declining enrollment the program will
suffer and the advanced placement courses will be the first to go. With regard to the
1988-89 projection of 660 pupils in the Manasquan High School if Brielle was permitted to
withdraw, she testified that without Brielle it would not be possible to maintain the scope
of the current curriculum with such a limited enrollment,

With regard to its overcrowded facility and curriculum offerings, the
monitoring expert testified that "substandard”" is the designation given to any space not
originally designed as a classroom. As far as the overcrowding is ceoncerned, the
Monmouth County Superintendent decided that the overcrowding would correct itself.
She testified also that she was surprised that Manasquan was moving from a nine-period
day to an eight-period day and that it was her belief that this would be going in the
opposite direction to relieve overcrowding, Nevertheless, the expert testified that she
was concerned more with room utilization and that she was absolutely convinced that
Manasquan has an excellent program. Her testimony included the statement that although
it is better to have the library in the central building, it really doesn't matter whether the
school district has one or four buildings making up its high school complex. She testified
that she did not decide that Manasquan was overcrowded because it exceeded its
functional capacity; rather, she reached that determination based on several large classes
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she witnessed and that the Manasquan Superintendent mentioned overcrowding to her.
She testified also that the Shore Regional High School is on staggered session because of a
transportation problem; however, it receives full approval from the State Department of
Education rather than interim approval because there is nothing that Shore Regional can
do about its transportation problem.

Concerning the length of classes and the passing time between classes, the
monitoring expert testified that the state minimum time for a class is forty minutes and
that Manasquan classes run 45 minutes plus additional time for passing between classes;
therefore, Manasquan more than meets the minimum standard even with the extra two
minutes allowed for passing to the out-buildings. She testified also that the size of a class
is not a factor in the excellent offerings and programs of the school and that the best way
to evaluate the school's program is to observe how the school is being utilized. She
testified that not only would the quick solution of removing Brielle not be the best
solution, it would be a mistake. Her testimony included the statement that most districts
are experiencing declining enrollment; however, the educational program has a greater
weight than overcrowding and the solution to Manasquan's problem will be resolved by the
attrition it will experience in the next several years. This testimony was also supported
by the Mohmouth County Superintendent of Schools, who testified that in his experience
significant declines in enrollment always resulted in reductions in the scope of the
curriculum despite the theoretical possibilities that a school distriet could choose to spend
more money in order to maintain the curriculum,

The Manasquan Superintendent testified that several courses would have to be
dropped if the enrollment declined 35 percent and she identified those courses on the
record. Additionally she testified that some of the language offerings such as French III
and IV and Spanish Il and IV would have to be consolidated in the event of a 35 percent
enrollment decline, and she identified further borderline courses and possible problems
with a similar reduction in enrollment. The Superintendent also testified that the
withdrawal of Brielle pupils would have a substantial impact on the school's extra-
curricular activity programs because of the heavy involvement of Brielle pupils.

RACIAL IMPACT

It is conceded by all litigants that the racial impact of removing the Brielle
pupils will have little if any significance in the racial balance of either Manasquan or
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Point Pleasant Beach High Schools. The data published in the New Jersey Publie School
Racial Ethnic Data, 1982-83, shows that Point Pleasant Beach had a white pupil
population of 97.2 percent. It is anticipated that with the addition of the Brielle pupils,
that percentage will decline to 92.6 percent (P-2). Manasquan, 95.4 percent white (P-2),
states that the transfer of its Brielle pupils to Point Pleasant Beach would involve
approximately 20 minority pupils and that its consequence would reduce the proportion of
minority students in Manasquan approximately 2 percent (to 93.4 percent) while it would
increase the proportion of minority pupils at Point Pleasant Beach High School to
approximately 3 to 4 percent.

EDUCATIONAL IMPACT

Brielle argues that the State Board decision in Washington requires that the
Commissioner consider the educational impact on all of the pupils involved and that
means that Point Pleasant Beach High School must be considered.

Brielle argues that overcrowded school facilities produce adverse educational
results. This assumption is grounded on the assertion that split and modified school
sessions caused by overcrowding have been universally frowned upon by the educational
community, Further, thorough and efficient monitors traditionally score each district's
facilities as well as its education program and require that any distriet which is
experiencing overcrowding take steps to alleviate that problem. Additionally, the State
Board of Education in Washington requires that the facility impact considerations be
addressed when deciding whether or not sufficient reasons exist for the termination of a
sending-receiving relationship.

The record shows that Manasquan was able to show through the testimony of
its Superintendent and the state's monitor expert that its educational program is above
average with its present enrollment, Brielle argues that the removal of its pupils should
in no way affect the quality or quantity of the offerings in the Manasquan School District
and that the Manasquan Superintendent's testimony that courses would have to be
eliminated when the transition is completed in the school year 1988-89 is too speculative
and of no value in this litigation. Brielle argues that it does not necessarily mean that any
programs have to be eliminated if its pupils leave and that Manasquan has the ultimate
choice to make its offerings.
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Brielle asserts that the Commissioner of Education has previously determined
that where overcrowding exists, the fact that there also exists an excellent educational
program is not sufficient grounds for refusing the requested sending-receiving termina-
tion. In Morris at 481, the Commissioner ordered the termination of a sending-receiving
relationship despite a finding that:

There can be no doubt that Morristown High School is an excellent
school and that . .. administrators have developed a fine adminis-
trative plan. . .

There is ample evidence to support the judgment ... that
Morristown High School is overcrowded.

The Commissioner concluded that Morristown High School was overcrowded and he
ordered the termination of the sending-receiving relationship.

The record shows that Point Pleasant Beach offers a breadth of programs
(P-18) and that the state's thorough and efficient monitors scored its educational program
as excellent on June 1, 1983 (P-19). Brielle concludes that the termination of the sending-
receiving relationship must take into account the impact on the Point Pleasant Beach
pupils as well as those in Brielle and Manasquan.

FINANCIAL IMPACT

Two witnesses testified concerning the financial impacet on Manasquan and its
sending districts if Brielle should withdraw. Brielle presented as its expert a publie
accountant who specializes in municipal and school board accounting and who is also an
attorney with a background in municipal taxation., Manasquan produced the testimony of
its Superintendent whose experience in budget and accounting is limited to her knowledge
of those disciplines as the Board's Superintendent.

Brielle contends that in accordance with the documents and the testimony

presented by its expert that there would be an inconsequential financial impact on all of
the distriets.
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Brielle's expert based his conclusions on the number of pupils to be withdrawn
and the number to remain after full withdrawal in 1984-85 and also with the phased
withdrawal. He used the Cohort Survival Method (as set forth in P-3 at 3-10) of
calculating the numbers of pupils for all of the distriets, This expert projected the loss of
tuition revenue by also utilizing the Cohort Survival Method and the certified tuition rates
factored to reflect increased costs. He also projected the loss of tuition revenue, which
has been adjusted to reflect the savings caused by reduced staffing and estimated
educational cost savings. Reduced staff savings was factored to reflect a seven and one-
half percent increase in compensation over the phased withdrawal. Allocation of the net
loss to be shared by the remaining districts was computed on the basis of percentages
developed from the Cohort Survival worksheets, Finally, the estimated tax rates were
computed utilizing factored amounts to be raised by taxation and net valuations taxable
to reflect the average increases over the past seven years (P-54). Brielle concludes from
the opinion of its expert that the financial impact of either a complete withdrawal or a
phased withdrawal by the Brielle Board is not of such a significant nature as to affect
adversely the tax rate of Manasquan or the remaining sending districts.

The Manasquan Superintendent utilized a different procedure in determining
the financial impact on the Manasquan district. She used a per teacher savings figure of
$20,000, which is $5,500 lower than the figure used by the Brielle expert. The
Superintendent testified that the lower figure was more reasonable because when
reductions in foree are necessary, the staff cuts fall with greatest weight on the lower
paid staff members. The Superintendent also testified that a substantial portion of the
teachers currently employed at Manasquan High School are junior, lower paid staff
members and that this staff is spread over all instructional areas. The Superintendent
testified further that it is cost per pupil rather than tax rates which reflect the actual
atmosphere in which school distriet financial decisions have to be made since cost per
pupil governs the tuition rate charged to sending districts. The Superintendent's
testimony shows that the cost increases she projected would place the Manasquan cost per
pupil at a substantially higher level than the cost per pupil in surrounding districts, She
testified that the maintenance of small, specialized classes for advanced students or
students with special interests would require an excessive cost per pupil and the classes
would probably have to be eliminated. She also testified that these higher costs, together
with the probable elimination of advanced and specialized courses, would create strong
motives in the sending districts to seek alternatives for their pupils rather than to send
them to Manasquan High School.
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The State Board of Education in Washington directed that the financial impact
must be considered in deciding whether or not good and sufficient reasons exist to
terminate any sending-receiving realtionship. Brielle argues that the State Board did not
intend that any increase at all would preclude such determination; rather, the projected
increase in a tax rate or per pupil cost to the several districts must be of such a
significant proportion as to make the termination economically unfeasible. Brielle
supports this conclusion with documents P-51 and P-52, submitted by its expert.

The record shows through the testimony of the Monmouth County Superin-
tendent of Schools and that of his monitoring expert that there will be a continuing
enrollment decline in Manasquan whether or not Brielle leaves. Manasquan argues that
because of this factor, it must calculate the impact of a Brielle withdrawal in the context
of a larger overall decline. Brielle attacked the credibility of the Manasquan Superin-
tendent's testimony asserting that she had given three different answers regarding the
financial impact to Manasquan considering a Brielle withdrawal, Manasquan asserts that
its Superintendent did not give three separate answers; rather, she gave the same answer
to three different questions which required modification because of the time sequence in
which the questions were posed. Manasquan asserts that the question was first posed to
its Superintendent considering a phased withdrawal of Brielle beginning in September
1984, which was the last year in which Brielle would send a large freshman class to
Manasquan High School (P-14). That document shows that the 1983 eighth grade
enrollment of 71 pupils is the last class of that size from Brielle and that the 1985-86
class will be 42 pupils (P-14). Manasquan asserts that the third question posed to its
superintendent addressed the impact of a Brielle withdrawal in the context of an already
contemplated significant decline in enroliment.

Manasquan concludes from these projections that the financial impact will be
extremely adverse in the event of a Brielle withdrawal.

Finally, Manasquan asserts that the transportation cost to Brielle would be
increased. The Brielle Superintendent testified that he would recommend that all Brielle
pupils be bused to Point Pleasant Beach High School because of the hazardous crossing of
the Rt. 35 bridge across the Manasquan River. The Brielle Superintendent testified that
most of the Brielle pupils would not qualify for State aided transportation; consequently,
Brielle would have to absorb the entire cost of this bus transportation. Accordingly,
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Manasquan argues that this financial impact must also be considered in the context of a
Brielle withdrawal.

THE FUTURE OF POINT PLEASANT BEACH HIGH SCHOOL

Point Pleasant Beach emphasizes the impact on its school distriet with regard
to the proposed withdrawal of Brielle pupils from Manasquan High School in light of the
four standards set forth in Bd. of Ed. of the Tp. of Washington. Point Pleasant Beach
cites N.JS.A, 18A:78-5, which demands that a thorough and efficient system of free
publie schools be provided in each sehool distriet, Specifically, it eites sub-paragraphs (d)
and (f) as follows:

(d) A breadth of program offerings designed to develop the
individual talents and abilities of pupils. . .

(f) Adequately equipped, sanitary and. secure physical facilities
and adequate materials and supplies.

Point Pleasant argues that its facility is superior because it is housed in one
building as opposed to the multi-building Manasquan High School and that it utilizes a
traditional eight-period day plus after school, extra-help periods. Point Pleasant Beach
cites the Department of Education functional capacity expert who testified that Point
Pleasant Beach High School facility is capable of handling the Brielle pupils. The highest
figure, including Brielle pupils if they should attend Point Pleasant Beach, would be 504 in
1992 (P-15),

Point Pleasant Beach argues that its enrollment has been declining over the
past several years and that a Middle States evaluation report addressed this problem of
declining enrollment and recommended the exploration of sending or receiving with other
school distriets, Point Pleasant Beach argues that the availability of its under-utilized
school as an alternative to the Manasquan High School distinguishes the matter being
considered here from other Commissioner's decisions. In the Matter of the Application of
the Upper Freehold Regional Bd. of Ed. for the Termination of the Sending-Receiving
Relationship With the Bd. of Ed. of the Tp. of Washington, Mercer County, 1972 S.L.D.
627; Bd. of Ed. of the Southern Regional High School District v. Bds. of Ed. of the Tp.
Bass River, et al., 1974 S.L.D. 1012; and In The Matter of the Application of the
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Phillipsburg Bd. of Ed. for the Termination of Its Sending-Receiving Relationship With the
Bd. of Ed. of the Borough of Alfa, et al., 1976 S.L.D. 176. Point Pleasant Beach asserts
that the Commissioner determined in the above-cited cases that although there was

evidence of overcrowding, the evidence was not sufficient to warrant the termination of
the sending-receiving relationship in question because there was no viable alternative
placement for the pupils to be withdrawn, In In the Matter of the Application of the Bd.

of Ed. of the Borough of Ogdensburg for the Termination of Its Sending-Receiving
Relationship With the Bd. of Ed. of the Borough of Franklin, Sussex County, 1977 S.L.D.
610, Ogdensburg sought a gradual withdrawal and transfer of its pupils to Sparta, whose
board had agreed to accept them. Point Pleasant argues that the testimony in that

matter as to functional capacity and deficient facilities was similar to the testimony in
the case being considered here and that a viable alternative was present in that
Ogdensburg matter.

The Ocean County Superintendent of Schools testified that the phase-in of
Brielle pupils would be educationally significant because it would help Point Pleasant
Beach to more closely approximate its best funetional utility and capacity.

Point Pleasant Beach cites In the Matter of’ the Closing of the Jamesburg High
School District of the Borough of Jamesburg, Middlesex County, 1979 S.L.D. 35; aff'd,
State Board of Education, 1979 S.L.D. 52. Jamesburg High School, which had an
enrollment of 275 pupils in September 1978, was the smallest high school in New Jersey.

Jamesburg had experienced eontinuing declining enroliments and was unable to regionalize
with another school district or to establish a sending-receiving relationship. The
Middlesex County Superintendent reported on December 31, 1977 that ", .. it has become
increasingly difficult for the Board to justify such operation as economically or educa-
tionally viable. ... The need to retain a skeletal program of essential offerings. requires
an ever-increasing per pupil cost,"

The hearing examiner in the Jamesburg matter, who is now the Ocean County
Superintendent of Schools, recommended to the Commissioner that Jamesburg be closed
because it did not meet the test of providing a thorough and efficient system of education
under N.J.S.A. 18A:7a-1 et seq., subsequently, Jamesburg High School was closed.
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5.

9.

10.

11.

12.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Manasquan High School has a functional capacity of ?22 pupils.

Manasquan pupil enrollment for the 1984-85 school year is projected to
be 1,009.

Manasquan High School is technically overcrowded.

Manasquan High School is on interim approval by the State Department
of Education through the Monmouth County Superintendent's office.

Point Pleasant Beach High School has a functional capacity of 567 pupils.

Point Pleasant Beach pupil enrollment for the 1984-85 school year is
projected to be 439,

Point Pleasant Beach High School is under-utilized.
If the termination of the sending-receiving relationship oceurs, the pupil
population at Point Pleasant Beach High School with the additional

Brielle pupils will not exceed its functional capacity.

Point Pleasant Beach High School houses all of its high school pupils in
one structure.

There will be no racial impact if the sending-receiving termination is
granted. Point Pleasant Beach will be 92.6 percent white and Manasquan
will be 93.4 percent white.

The financial impact on all of the districts in the event of termination
will not be so significant as to make the withdrawal economically

unfeasible.

The educational program now being offered at Point Pleasant Beach High
School equals and exceeds all thorough and efficient standards.
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13. The educational program now being offered at Manasquan High School
equals and exceeds all thorough and efficient standards excepting its
facility.

14. Point Pleasant Beach High School facilities are fully approved by the
State Department of Education.

Nothing in the record above suggests that Manasquan High School is over-
crowded to the degree that it is unable to provide a thorough and efficient educational
opportunity to all of its pupils. In fact, the record clearly shows that Manasquan meets or
exceeds the State criteria for a thorough and efficient education and is recognized as one
of the better high schools in the state, Although petitioner makes much of the fact that
some buildings and spaces not originally designed as classrooms for high school classes are
now being used for such, there is no evidence in the record to show that this use is
improper or not in conformance with state standards. The reason for the lowered (722)
functional capacity designation is occasioned by the fact that one of these substandard
classroom spaces could not be counted in that study.

Manasquan's facilities have not measured up to the state standard for several
years; nevertheless, the record shows that the State has continually offered suggestions
for improvement and correction of deficient facilities where they existed and that
Manasquan has met each one of the state's suggestions to improve its facilities, Nothing
in the record suggests that the campus-type setting is inferior to a single building setting
as exists at Point Pleasant Beach High School. In fact, the record shows that the length
of Manasquan High School's classes exceeds the minimum time established by the State
Department of Education and that it has more than adequate time for its pupils to pass
between its buildings even in inclement weather.

I am not convinced by the financial data submitted by Manasquan that there
would be a significant financial impaet on its distriet if Brielle withdraws. Consequently,
there is insufficient evidence in the record to show that phased withdrawal of Brielle
would cause a change in the financial circumstances in Manasquan that would be
significant. On the other hand, there would be a substantial transportation cost which
would have to be absorbed by Brielle to bus most, if not all, of its pupils to Point Pleasant
Beach High School.
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The record also shows that the racial impact on both distriets would be
inconsequential and should not be a reason for granting or denying the withdrawal.

Finally, and most importantly, the earlier cited decisions clearly show the
seriousness and practical permanence of any sending-receiving relationship and that the
sending-receiving relationships are not terminated except for good and sufficient reason
and only after a hearing. As stated earlier, this relationship between Brielle and
Manasquan has persisted for more than 50 years. The record shows that the Monmouth
County Superintendent of Schools testified that he expects that Manasquan will be near
its functional capacity by 1988-89 if there is no change whatever. The documentation and
the testimony of the Manasquan superintendent supports that conclusion (R-7).

Although the State Board of Education in Washington, states that the decision
must consider the impact on all of the distriets involved, I cannot read from that decision
an intent by the State Board to dissolve a sending-receiving relationship where there is
overcrowding for the purpose of shoring up the enrollment in another high school that is
operating below its functional capacity and is experiencing declining enrollment. But
even though enrollment is declining in Point Pleasant Beach High School, it is also
declining in the Manasquan High School and in a short time Manasquan may experience an
erosion in the breadth of its program offerings according to the testimony of the
Manasquan Superintendent and the Monmouth County Superintendent of Schools. The
record shows that by 1988-89 with a phased withdrawal of Brielle pupils, Manasquan will
be well under its functional capacity (R-7).

In Morris School District at 486, the Commissioner approved the termination

of a sending-receiving relationship after accepting the report of the hearing examiner who
determined that there was "serious overcrowding” in the Morristown High School and that
the withdrawal of Harding Township pupils would offer moderate relief from such erowded
conditions, However, in examining the enrollment being considered in that decision, the
Commissioner's decision shows that the Morris School District had a functional capacity
of 1,361 and its enrollment for September 1983 would have been 2,385. Further, the
addition of the Harding pupils would have raised the number of enrolled pupils to 2,473.
Thus, well over 1,000 additional pupils were to be divided between the two high schools in
the Morris School Distriet, and it was this enrollment which the Commissioner found to
constitute severe overcrowding.
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In the instant matter there is no severe overcrowding of the Manasquan High
School.

Based on these findings of facts and conclusions, I CONCLUDE further that
there has been no showing that the educational impact, the financial impact or the racial
impaet upon all pupils and districts involved would be significantly affected over the
short-term by a withdrawal of the Brielle pupils. Neither does the record show that these
three areas show good and sufficient reason for granting a phased withdrawal. However,
there will be an adverse educational impact upon Manasquan if there is a phased
withdrawal combined with its already declining enrollment, Similarly, if Point Pleasant
Beach High School's declining enrollment continues, it will experience an adverse
educational impact by losing its ability to maintain its breadth of program, What is left is
the faeility considerations of the Manasquan High School campus and whether or not its
facilities are so inadequate as to demand the removal of the Brielle pupils, Brielle has
attempted to show that this facility is so inadequate that it has a negative educational
impact on the offerings and on the quality of the Manasquan program. The testimony of
the State's experts together with that of the Manasquan Superintendent of Schools leads
to the conclusion that the Manasquan curriculum and educational program is not affected
by its facility.

As stated earlier, N.J.S.A. 18A:38-13 states that there will be no termination
of a sending-receiving relationship except for good and sufficient reason upon application
to and approved by the Commissioner who shall make equitable determinations upon any
such applications. As the Commissioner stated in Bd. of Ed. of the Borough of Haworth,

one of the reasons for establishing the mutually advantageous sending-receiving relation-
ship was to provide districts with an opportunity to expand their eduecational offerings and
to reduce their overhead while giving stability to the sending-receiving relationship.
Another reason was to protect districts from the withdrawal of tuition pupils without good
cause., The burden of proof then, as now, rests upon the petitioning board to establish the
good and sufficient reason for change required by the statute.

In my view, Brielle has been unable to establish good and sufficient reason for
terminating its sending-receiving relationship with Manasquan. What Brielle was able to
show is that Manasquan is overcrowded because of some substandard facilities which have
received interim approval by the State Department of Education and what it believes to
be an inferior type ecampus arrangement which Manasquan now utilizes; whereas the Point
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Pleasant Beach High School is a single building unit, The Commissioner of Education also
commented in Bd, of Ed. of the Borough of Haworth at 43 as follows:

The Commissioner feels constrained to exercise his discretion
under the statute with great caution. Otherwise, the law will not
accomplish the salutary purposes intended by the Legislature.

Based on the foregoing testimony and evidence, I CONCLUDE that Brielle has
been unable to establish that good and sufficient reasons exist for terminating its sending-
receiving relationship with Manasquan,

Accordingly, the Petition of Appeal is DISMISSED WITH PREJUDICE,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so aet in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.JS.A. 52:14B-10.

48



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 8406-83

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.
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BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE, MONMOUTH

COUNTY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF MANASQUAN ET AL.,
MONMOUTH COUNTY,

RESPONDENTS.

The record and initial decision have been reviewed. Excep-
tions were filed by petitioner within the time prescribed by
N.J.A.C. 1:1-16.4a and b. Respondent Manasquan's reply exceptions
were untimely in accordance with subsection ¢ of this regulation.

Petitioner contends that the judge's recommendation to
dismiss the Petition of Appeal is incongruous in light of the fact
that he determined (1) Manasquan High School 1is overcrowded for
1984-85; (2) the high school has only interim approval of its
physical facilities; (3) dissolution of the sending-receiving rela-
tionship sub judice would not cause any significant adverse racial
or financial impact; and (4) the high school to which petitioner
desires to send its students has under-utilized facilities which are
fully approved by the State Department of Education and it equals
and exceeds all standards for a thorough and efficient education.

Petitioner argues that the equities in this matter lie
heavily on its side given that Manasquan High School's enrollment is
substantially beyond its functional capacity, being overcrowded and
over-utilized, while Point Pleasant's is not. Petitioner believes
that this constitutes good and sufficient reason to terminate the
sending-receiving relationship with Manasquan.

Petitioner contends that the only basis for frustrating its
desire to terminate the sending-receiving relationship must be
grounded in a negative educational impact. With respect to educa-
tional impact, petitioner points out that there is no finding of
fact provided by the judge relative to this issue and yet he con-
cludes that there will be an adverse educational 1impact wupon
Manasquan if there is a phased withdrawal. However, petitioner
argues that it should not go unnoted that the judge also concluded
""***that there has been no showing that the educational impact **x
would be significantly affected over the short-term by a withdrawal
of the Brielle pupils." (Initial Decision, ante) Further, it
contends, inter alia, that dismissal of the Petition cannot be
predicated on any rationally supportable adverse educational impact
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particularly given the speculative nature of the Manasquan Superin-
tendent's testimony as to what programs may be eliminated five years
in the future.

Petitioner also takes exception to the judge's reliance on
Haworth, supra, in arriving at his conclusion that the appeal should
be dismissed, contending that he misinterpreted and incorrectly
applied that decision. Specifically, petitioner argues that Haworth
is inapplicable because in that decision the intent of the Legis-
lature in adopting R.S. 18:14-7 (now N.J.S.A. 18A:38-13) is
described as a protection to school districts which expanded their
facilities to accommodate other districts which did not have their
own high school. 1In the instant matter there is no issue of bonding
and, further, the judge has found that there would be no significant
financial impact on any of the districts involved (Finding No. 11)
In addition, petitioner challenges any implication that continuing
its students in a facility which has for six years been overcrowded
could help accomplish the ''salutary purposes intended by the Legis-
lature" in enacting R.S. 18:14-7 when its students can attend Point
Pleasant Beach High School.

Petitioner argues that the State Board 1in deciding
Washington Twp. Bd. of Ed. v. Upper Freehold Regional Bd. of Ed.,
(decided September 2, 1981) did not rely on Haworth and held the
following with respect to overcrowding, almost identical to what in
the instant matter is being deemed merely 'technical overcrowding':

"The substantial overcrowding may suffice alone
to warrant withdrawal where the sending district
has found another and uncrowded school to receive
its high school students and there is no proof
that the change will adversely affect the present
receiving district to any important degree.'

(at p. 3)

Petitioner argues on the basis of the above that Manasquan
is "substantially overcrowded.'" Further, there is another uncrowded
high school to which its students may be sent and it contends that
the record does not support that the change to Point Pleasant Beach
will adversely affect the present receiving district to any impor-
tant degree. In addition, it contends that Kopera v. Bd. of Ed. of
West Orange, 60 N.J. Super. 288 (App. Div. 1960) dictates that the
Commissioner not substitute his judgment for that of a local board
of education because the motivation to terminate the sending-
receiving relationship is not arbitrary, capricious or unreasonable.

Upon a thorough and comprehensive review of the record of
this matter, it is the detgqrmination of the Commissioner that peti-
tioner has not borne the burden of proof that good and sufficient
reason exists to terminate the more than fifty-year-old sending-
receiving relationship between the Brielle School District and
Manasquan for the following reasons.

51



You are viewing an archived copy from the New Jersey State Library.

Contrary to petitioner's argument, Haworth, supra, remains
appropriate applicable case law setting one of the standards of
review which the Commissioner must consider when rendering a deci-
sion with respect to sending-receiving relationships. As articu-
lated in the Haworth decision, the Commissioner is obliged to exer-
cise his discretion in such matters with great caution; therefore,
the judge's reliance on that case was appropriate. It is true that
Kopera, supra, dictates that the Commissioner not substitute his
judgment for that of a local board of education absent evidence of
arbitrary, capricious or wunreasonable action or motivation. How-
ever, the standard of review for sending-receiving relationships has
been clearly and definitively stated in Haworth, supra, and
Washington Township, supra. (State Board, December 7, 1983 deci-
sion) These standards, as well as statutory constraints imposed
upon the Commissioner, N.J.S.A. 18A:38-13, require far more of the
Commissioner than application of the Kopera standard when a case
involves a sending-receiving relationship.

It is the Commissioner's belief that the judge's comprehen-
sive and thorough analysis of the voluminous information presented
in the instant matter carefully adheres to the required standards of
review for determining sending-receiving relationship matters.

The Commissioner is not persuaded by petitioner's argument
that the September 2, 1981 State Board decision in Washington Town-
ship determined that substantial overcrowding existed. The decision
does indicate that the evidence that had already been adduced made a
prima facie case of good and sufficient reason for the requested
termination in that matter and that substantial overcrowding may
suffice alone to warrant withdrawal. However, a final decision was
not rendered on the prima facie evidence. Rather, extensive
hearings continued in that matter which ultimately led to the recent
Commissioner's decision (November 29, 1984) denying termination of
the sending-receiving relatiomship. It is the opinion of the Com-
missioner that, had the State Board believed a prima facie case
based on enrollment figures in excess of functional capacity consti-
tuted good and sufficient reason for termination of a sending-
receiving relationship, it would not have required that matter to be
heard on remand.

The Commissioner has relied heavily on the testimony of the
Department of Education staff responsible for determining functional
capacity and the monitoring of Manasquan's educational programs
that, while overcrowding exists in Manasquan, this overcrowding has
not detracted from the excellence of the program provided to the
students. Likewise, he has placed heavy reliance upon the testimony
of the county superintendent and educational planner that withdrawal
of the Brielle students would ultimately, after the phased with-
drawal period, adversely impact upon the breadth and scope of
Manasquan's educational program.
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In the September 2, 1981 Washington Township decision the
State Board characterized sending-receiving cases as a 'search for
the whole truth' wherein it is essential that all relevant facts be
considered. (at p. 2). Therefore, it is necessary to go beyond the
short-term impact of terminating a sending-receiving relationship
and consider what impact will result beyond any phasing out of
students.

Having determined that (1) the overcrowding that exists in
this matter is not so severe as to warrant a termination of the long
established sending-receiving relationship between Brielle and
Manasquan; (2) the use of substandard facilities does not pose any
danger to students; (3) the quality of education offered by
Manasquan is deemed superior; (4) overcrowding will not exist in a
relatively reasonable period of time; and (5) adverse educational
impact will occur ultimately if a withdrawal of Brielle's students
is allowed, the Commissioner concurs with the Office of Administra-
tive Law's recommendation to dismiss the Petition of Appeal with
prejudice. Further, he concurs with the judge that insufficient
evidence came to the record to make a final determination as to any
possible adverse financial impact. Notwithstanding this factor, the
Commissioner believes that ample information exists in the record to
support that petitioner has failed to demonstrate good and suffi-
cient cause to terminate the relationship and adopts as his own the
order of dismissal of the Petition of Appeal in this matter.

COMMISSIONER OF EDUCATION

JANUARY 18, 1985
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BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE, MONMOUTH

COUNTY,

PETITIONER-APPELLANT, : STATE BOARD OF EDUCATION

V.

DECISION

BOARD OF EDUCATION OF TEE BOROUGH :

OF MANASQUAN,

COUNTY,

ET AL., MONMOUTH

RESPONDENTS-RESPONDENTS .

Decided by the Commissioner of Education, January 18, 1985

For

For

For

For

For

For

For

For

For

the Petitioner-Appellant, Brielle Board of Education,
Kalac, Newman and Griffin (Peter J. Kalac, Esq.,
of Counsel)

the Respondent-Cross-Appellant, Point Pleasant Beach
Board of Education, Berry, Kagan, Privetera and
Sahradnik (Seymour J. Kagan, Esq., of Counsel)
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By this appeal, the Board of Education of the Borough of
Brielle seeks to terminate, on a four year phase-out basis, its
sending-~-receiving relationship with the Board of Education of
Manasquan, a relationship of more than fifty years' duration.
Although Brielle maintains its own K-8 elementary school program,
its ninth through twelfth grade students attend Manasquan High
School. Manasquan is also the receiving district for the Sea Girt,
Spring Lake, Spring Lake Heights, Belmar and South Belmar school
districts, all of whom are parties in this case, as is Point
Pleasant Beach, with whom Brielle seeks to establish a new
sending-receiving relationship.

In petitioning the Commissioner for termination pursuant to
N.J.S.A. 18A:38-13,' Brielle stated that it desired termination
because Manasquan High School allegedly was badly overcrowded.
Petition, at #6. Brielle asserted that its withdrawal would have no
significant impact on racial balance and would not seriously affect
the Manasquan Board educationally or financially. Petition, at #12
& #13. It further asserted that it had succeeded in finding a
suitable alternative to its present relationship and that this
alternative, offered by Point Pleasant Beach, was one that would
meet the constitutional standards for the provision of a thorough
and efficient education and one that would provide safe and adequate
facilities. Petition, at #l0. Brielle therefore asked that
termination of its sending-receiving relationship with Manasquan be
approved and that permission be granted to establish a new
relationship with Point Pleasant Beach.

' N.J.S.A. 18A:38-13 provides that where a board has designated a
high school outside of the district for its high school students to
attend, see N.J.S.A. 18A:38-11,

[n]o such designation of a high school or high schools
and no such allocation or apportionment of pupils
thereto or hereafter made pursuant to law shall be
changed or withdrawn, nor shall a district having such
a designated high school refuse to continue to receive
high school pupils from such sending district except
for good and sufficient reason upon application made
to and approved by the commissioner, who shall make
equitable determinations upon any such applicationms.

N.J.S.A. 18A:38-14 provides that ''the determination of the
commissioner upon any such application may be appealed by the
applying board of education or by the board of education of any
school district affected thereby to the state board, which may in
its discretion affirm, reverse, revise or modify the determination
appealed from."
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At the conclusion of the 1initial proceedings, which
involved thirteen days of hearing, the Administrative Law Judge
(ALJ) found that Manasquan High School was technically overcrowded
and functioning on interim approval from the State Department of
Education, Findings of Fact, #3 & 4. He further found that there
would be no racial impact if termination was granted, Findings of
Fact, #10, and that the financial impact on all districts would not
be so significant as to make withdrawal economically unfeasible.
Id., at #11. The ALJ also determined that Point Pleasant Beach High
School was under-utilized, Id., at #6, that it housed all of its
students in one structure,? Id. at #9, that its facilities are
fully approved by the State Department of Education, Id. at #1l4, and
that its educational program equals and exceeds all thorough and
efficient standards. Id., at #12. He found that Manasquan also met
and exceeded all thorough and efficient standards, except in the
area of facilities. 1Id., at #14.

However, despite his conclusions that pupil enrollment
exceeded functional capacity and that Manasquan High School was
overcrowded,’® and his determination that there had been no showing
of significant short-term educational, financial or racial impact,
Initial Decision, at 22, the ALJ found that Brielle had been unable
to establish good and sufficient reason for terminating its
sending-receiving relationship with Manasquan. He reasoned that
although Manasquan Eigh School was overcrowded, nothing in the
record suggested that it was unable to provide a thorough and
efficient education. Id., at 20. He concluded that even though
Manasquan's facilities have not measured up to state standards for
several years, Manasquan had <consistently met the State's
suggestions for improvement and he determined that nothing suggested
that the ‘''campus-type' setting at Manasquan was inferior to the
single building setting offered by Point Pleasant Beach. See supra
n. 2. Finally, the ALJ found it most important that earlier
Commissioner's decisions ''clearly show the seriousness and practical
permanence of any sending-receiving relationship." I4., at 21.
Thus, although he acknowledged the State Board's decision in
Washington Township, decided by the State Board, December 7, 1983,

> In contrast, Manasquan students attend classes in four separate

locations: the main building, a separate structure to the rear of
the main building that houses the shop classes, a converted
residential home on the same side of the street that accommodates
home economics classes and a POD on the opposite side of the street
that has been converted for use by the high school. See P-3.

’ We note that the ALJ attributed the overcrowding to the use of
substandard facilities. Initial Decision, at 22. See supra n. 2.
We do not agree. Rather, the use of substandard facilities appears
to be the result of the overcrowding. See Initial Decision, at 8.
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he concluded that it was not the State Board's intent to dissolve
such relationships where there is overcrowding '"for the purpose of
shoring up enrollment at another high school." 1Initial Decision, at
21. Accordingly, the ALJ dismissed the Petition.

The Commissioner agreed that Brielle had failed to
demonstrate good and sufficient reason for termination. He first
determined that Board of Education of Hawthorne v. Board of
Education of the Borough of Dumont, 1950-51 S.L.D. 42, along with
Washington Township, supra, provided the standard of review for
sending-receiving relationships. Commissioner's Decision, at 32.
Noting that a final decision in Washington Township had not been
rendered by the State Board as of the date of his decision in the
case before him, the Commissioner concluded that the State Board
would not have remanded Washington Township if it had believed that
a prima facie case based on enrollment figures in excess of
functional capacity constituted good and sufficient reason for
terminating a sending-receiving relationship. Id., at 33. As to
Brielle, the Commissioner, 1like the ALJ, emphasized that the
overcrowding at Manasquan had not detracted from the educational
program provided to the students.

In assessing the impact of withdrawal, he found that
Washington Township dictated that he go beyond the short-term impact
of termination and consider the impact beyond the phasing out
period. Id., at 34. He determined that 1) the overcrowding at
Manasquan was not so severe as to warrant termination, 2) the use of
substandard facilities did not pose any danger to students, 3) the
quality of education offered by Manasquan was superior,
4) overcrowding would not exist in a 'relatively reasonable' period
of time and 5) adverse educational impact would ultimately occur if
termination were permitted. Finally, the Commissioner stated that
he concurred with the ALJ that insufficient evidence came to the
record to make a final determination as to possible financial
impact.* Id., at 34-5. The Commissioner, concluding that Brielle

‘“ We note that the ALJ did find that financial impact on all
districts would not be so significant as to make withdrawal
economically unfeasible. Findings of Fact, #l1. The statement to
which the Commissioner apparently 1is referring is the ALJ's
determination that he was 'not convinced by the financial data
submitted by Manasquan that there would be significant financial
impact on its district if Brielle withdraws. Consequently, there is
insufficient evidence in the record to show that phased withdrawal
of Brielle would cause financial circumstances in Manasquan that
would be significant.” Initial Decision, at 20. By this statement
and his Findings of Fact, the ALJ did make a determination
concerning financial impact and that determination, as set €forth
above, was that withdrawal would not result in significant financial
impact.
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had failed to show good and sufficient cause to terminate, adopted
the ALJ's order dismissing the Petition as his own. Id., at 35.

After careful review of the record and the relevant case
law, the State Board concludes that the Commissioner has failed in
this case to properly apply the appropriate standard established by
the State Board for evaluating requested withdrawals from
sending-receiving relationships. In its decision remanding
Washington Township, the State Board, while affirming that good and
sufficient reason for termination must be demonstrated by a definite
presentation of facts, eliminated the requirement that the
petitioning district must prove that the receiving district is
unable to offer a thorough and efficient education. Washington
Township, supra, at 3-4. Rather, the State Board held that N.J.S.A.
18A:38-13 requires only that the Commissioner determine whether good
and sufficient reason has been presented and that he weigh all the
relevant factors in reaching his conclusion. Id., at 3. Those
factors include the educational impact, facility considerations,
financial impact and racial impact upon all pupils and districts
involved. 1Id.

In Washington Township, the reason asserted for withdrawal
was overcrowding at Allentown High School. Subsequent to issuance
of the Legal Committee Report in the matter, Upper Freehold asserted
that there had been a change in the record and that the high school
was no longer overcrowded. Id., at 2-3. The State Board concluded
that the issue of whether Allentown High School was overcrowded
could not be resolved without remanding the matter for the 'express
purpose of supplementing the record and resolving the overcrowding
issue." Id., at 3. Thus, contrary to the Commissioner's view, the
State Board, 1in remanding that case, was not rejecting the
conclusion that overcrowding alone may provide good and sufficient
reason to permit withdrawal. Rather, the State Board was concerned
with the factual question of whether overcrowding was present in the
case before it.

On remand, it was determined that functional capacity at
Allentown High School was not exceeded. Since overcrowding was the
sole reason presented for withdrawal, the State Board affirmed the
Commissioner's denial of termination in its final decision in the
matter. Washington Township, decided by the State Board, June 5,
1985. In its decision, however, the State Board made it clear that
withdrawal would have been permitted if there had been overcrowding
if there would be no substantial negative impact on the other
districts involved. Id.

We reiterate that a receiving district does not have a
statutory right to continue as the receiving district for a
particular sending district indefinitely or to perpetuity. Board of
Education of the Borough of Kinnelon v. Board of Education of the
Borough of Riverdale, App. Div., Docket No. A-3587-83T2, Slip. Op.,
at 2 (February 8, 1985). Under the standard established by
Washington Township, once good and sufficient reason has been
demonstrated by a definite presentation of facts and negative impact

a8
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is not shown, a petitioning district will be permitted to withdraw
from a sending-receiving relationship. The reason asserted for
withdrawal must be examined in each case to insure that it is
supported by the facts and that it is a reason based upon the
educational interests of the students in the petitioning district.
See Washington Township, decided by the State Board, June 5, 1985.

We emphasize that the existence of overcrowding alone may
result in a failure to provide a thorough and efficient education
regardless of whether a district meets constitutional standards in
other areas. See N.J.S.A. 18A:7A-5(f). Because of the importance
of adequate facilities to the educational process, we find that even
where overcrowding does not rise to the level of a failure to
provide a thorough and efficient education, when a petitioning
district seeks to avoid such overcrowding, it is acting in the
educational interests of 1its students. See Washington Township,
decided by the State Board, June 5, 1985. Thus, we reiterate that
good and sufficient reason is present where it is established that
overcrowding exists and no significant negative impact will result
from withdrawal. Id.

We further emphasize that the current standard for
reviewing sending-receiving relationships represents a departure
from the Commissioner's decision in Hawthorne, supra. Although the
current standard recognizes the need for stability in
sending-receiving relationships and protects receiving districts who
have expanded their facilities or erected buildings to provide for
tuition students by its requirement that negative impact be
assessed, the current standard does not require that ‘''positive
benefits...accrue to the high school students sufficient to overcome
the claimgs of the receiving district to these pupils." Hawthorne,
supra, at 43. Rather, as stated, if the petitioning district
demonstrates a good and sufficient reason for withdrawal, one that
is in the educational interests of its students, withdrawal will be
permitted if no significant negative impact is shown. Under this
standard, the receiving district has no 'claim" to the sending
district's pupils other than that their withdrawal must not result
in significant negative impact on the other districts involved.

Under the current standard, we find that Brielle should be
permitted to withdraw from its present relationship with Manasquan
and to establish a new relationship with Point Pleasant Beach. As
set forth above, Brielle desires to terminate its relationship with
Manasquan because Manasquan High School is overcrowded and
substandard facilities are in use. By definite presentation of
facts, such overcrowding was established, and both the ALJ and the
Commissioner concluded that the high school in fact was
overcrowded. The ALJ determined that the overcrowding was not of
such degree as to preclude the provision of a thorough and efficient
education, Initial Decision, at 20, and the Commissioner 'relied
heavily' in reaching his decision on testimony that the overcrowding
"has not detracted from the excellence of the program provided to
the students,'" Commissioner's Decision, at 34. We do not decide in
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this case whether the overcrowding constitutes a violation of the
provision of a thorough and efficient education. It is not required
that overcrowding, once established to exist, be shown to impact the
quality of the educational program offered since facilities
considerations are a separate factor in evaluating termination of
sending-receiving relationships. As stated, overcrowding, such as
that present in the instant case, independently may provide good and
sufficient reason for termination.

Additionally, we find it significant that the overcrowding

here is not a new or temporary occurrence. Rather, students
attending Manasquan High School have been on either split or
staggered sessions since 1971. See Initial Decision, at 8;

T3/30/84, at 59 & T 3/28/84, at 164-65. Although the record
indicates that Manasquan would return to the traditional eight
period day for the 1984-85 school year, this scheduling change was
to occur without the elimination of the overcrowding. Moreover,
although the Commissioner <concluded that because, based on
enrollment projections, the ‘'overcrowding will not exist in a
relatively reasonable period of time ", Commissioner's Decision, at
34, evidently because overcrowding may be alleviated in three years,
P-27, P-14, we conclude that under these circumstances, elimination
of overcrowding in a minimum of three more years is not elimination
within a reasonable period of time such as to warrant denying
withdrawal. Nor do we believe that, even though the substandard
facilities in use may not constitute a "danger'" to the students, see
Commigsioner's Decision, at 34, the absence of actual ‘'danger"
should defeat withdrawal. Under the circumstances present here, we
conclude that Brielle's desire that its students be permitted to
attend a school that is not overcrowded and is housed in fully
approved facilities provides good and sufficient reason for
termination if no negative impact is shown.

As set forth above, it was established below that
withdrawal would have no racial impact on the districts involved,
Findings of Fact, #10, and that the financial impact on all
districts would not be so significant as to make withdrawal
economically unfeasible. Findings of Fact, #ll. Further, there has
been no showing that withdrawal would have any significant short
term educational impact. Initial Decision, at 22. Although the
Commissioner concluded that adverse educational impact will occur
ultimately if withdrawal is allowed, we do not find that the record
supports this conclusion.

The record shows that if Brielle is permitted to withdraw,
and assuming enrollment projections are borne out, by 1989,
Manasquan High School's population will have declined a total of
35%. Of this, 15% would be attributable to Brielle's withdrawal.
P-4. This, Manasquan argues, would force it to eliminate a
significant number of courses and that students remaining at
Manasquan High School would be provided with an education that is
substantially inferior to that which 1is currently available to
them. See Respondent's Brief, at 52-3.
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We find that decisions as to which courses to offer are
decisions within the control of Manasquan, that it is speculative to
predict which courses may or may not be offered four years hence and
that even if the total decrease in enrollment dictates curriculum
changes in four years, such changes will be necessitated by the
total decline in student population, as well as other factors, and
not solely or even mainly by the withdrawal of the Brielle
students. For example, as the Manasquan Superintendent testified,
some cuts in courses offered for the 1984-85 school year had already
occurred because of lack of student interest in some specialized
courses. T 5/1/84, at 109 et seq. Moreover, although she testified
that certain courses would probably be dropped or the number of
sections reduced if enrollment declined 35% and that some of these
courses might be kept if the decline was limited to 20%, it was not
established which, if any, courses would be reduced or cut in four
years even if enrollment did decline 35%. See Id. Given that any
changes in Manasquan's curriculum would not be caused solely by
Brielle's withdrawal, but would be contingent on student course
choices, the actual total decrease in enrollment and, ultimately,
the Manasquan Board's decisions as to which courses, if any, to
eliminate, we find that it has not been demonstrated that Brielle's
withdrawal will result in long term negative educational impact.
Accordingly, we conclude that it is unreasonable to force Brielle's
students to continue to attend a facility that is now overcrowded
based on the possibility that their continued attendance might
prevent possible curriculum cut backs.

Finally, although Washington Township requires that we
assess the impact on "all the districts involved,'" we do not read
this requirement to necessitate balancing the relative academic
merits of a proposed receiving district against those of the current
receiving district where, as here, both have been found to provide
quality education programs. Nor would we approve withdrawal in
order to bolster the declining enrollment of a potential receiving
district.® However, we find that it 1is necessary that the
existence of an acceptable alternative, one that meets
constitutional standards, be established in order that we may
fulfill our responsibility to insure the provision of a thorough and
efficient education to the students of this state. We conclude that
the existence of such alternative has been demonstrated in this case

*Although the ALJ suggested that this would be the purpose of
permitting withdrawal, as set forth above, we are approving
withdrawal because Manasquan is overcrowded and not because
Pt. Pleasant Beach is underutilized.
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since it has been established that Point Pleasant Beach meets all
such standards and is willing to establish a sending-receiving
relationship with Brielle.

In sum, we conclude that Brielle has demonstrated good and
sufficient reason for withdrawal, that there has been no showing of
significant negative impact that would be caused by withdrawal and
that an acceptable alternative has been shown to Brielle's present
relationship. We therefore reverse the decision of the Commissioner
and approve termination of the sending-receiving relationship
between Brielle and Manasquan on the basis of a four year phase-out
plan, as proposed by Brielle.

Mateo DeCardenas and James Jones opposed in the matter.
Attorney exceptions are noted.

August 7, 1985

Limited remand by N.J. Superior Court September 23, 1985
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This matter is before us pursuant to a limited remand by
the Appellate Division in order that the State Board of Education
may consider whether the circumstances of this case warrant ordering
the Board of Education of the Borough of Brielle to terminate its
sending-receiving relationship with the Board of Education of the
Borough of Manasquan and to establish a new sending-receiving
relationship with the Point Pleasant Beach Board of Education. See
Order, Superior Court of New Jersey, Appellate Division,
September 20, 1985. We emphasize that this issue was not raised by
the parties when we originally considered the matter and that we did
not address it in arriving at our decision of August 7, 1985. See
Board of Education of the Borough of Brielle v. Board of Education
of the Borough of Manasquan, et al., decided by the State Board,
August 7, 1985. Rather, at the time the State Board approved
termination of the sending-receiving relationship between Brielle
and Manasquan, we had before us Brielle's Petition to terminate the
relationship on a four year phase-out plan. See Petition of Appeal,
at (e). We were under the impression that the Brielle Board
supported its Petition for withdrawal, and we anticipated that once
the State Board approved its request, the Brielle Board would
immediately commence implementation of the plan. We therefore did
not consider the issue of whether the circumstances warranted
ordering the Brielle Board to terminate the relationship. In
considering this issue, we conclude that oral argument 1is not
necessary in order to arrive at a fair determination of this issue
and, therefore, we deny the Respondent Manasquan Board's request for
oral argument.

As set forth above, the litigation in this case resulted
from a Petition of Appeal to the Commissioner filed by the Board of

Education of the Borough of Brielle. In its Petition, Brielle
asserted that it desired termination of its relationship with
Manasquan because Manasquan High School was overcrowded. See

Petition of Appeal, at #6, #7, #8 and #9. It further asserted that
it had succeeded in finding a suitable alternative to its present
relationship, id. at #10, and, therefore, requested authorization
and permission to terminate its present relationship, and to
establish a new relationship with Point Pleasant Beach. Id. at (d)
and (e).

As a result of Brielle's Petition, 13 days of hearings were
held, during which Brielle attempted to establish. that Manasquan
High School was overcrowded and that, therefore, good and sufficient
reason existed to terminate the relationship. Following the
hearing, the Administrative Law Judge issued an Initial Decision
recommending the denial of Brielle's application. The Commissioner
accepted the Initial Decision, concluding that Brielle had failed to
demonstrate good and sufficient reason for termination. Board of
Education of the Borough of Brielle v. Board of Education of the
Borough of Manasquan, decided by the Commissioner, January 18,
1985.
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The Brielle Board then appealed to the State Board of
Education, continuing to seek termination of its relationship with
Manasquan and restating its desire to establish a new relationship
with Point Pleasant Beach. It renewed its argument that there was
substantial overcrowding at Manasquan High School. It further
argued that because Manasquan High School was overcrowded and no
negative impact would result if its students instead were to attend
Point Pleasant Beach, the equities favored granting its request.

After reviewing the case, the State Board found that
Brielle had established, by a definite presentation of facts, that
Manasquan High School was overcrowded and that no negative impact
resulting from the proposed withdrawal had been shown. Because
under the current standard, 'good and sufficient reason" does not
require that continuation of a sending-receiving relationship
preclude the provision of a thorough and efficient education, we did
not find it necessary to determine whether the overcrowding at
Manasquan constituted such violation. State Board Decision, at 10.
Thus, although we found that Brielle had established good and
sufficient reason for termination, since the State Board assumed
that the Brielle Board supported its Petition and since we therefore
anticipated that it would commence implementation of the four year
phase-out plan, we did not consider whether the circumstances
warranted ordering termination. Rather, we concluded that "[u]nder
the circumstances ... Brielle's desire that its students be
permitted to attend a school that is not overcrowded and is housed
in fully approved facilities provides good and sufficient reason for
termination if no negative impact is shown". Id. at 11. Thus, in
approving termination on the basis of a four year phase-out program
as proposed by Brielle, id. at 14, we presumed that we were granting
to the Brielle Board the relief that it had sought through the
litigation.

We are now presented with a different scenario, marked by
two significant changes in circumstances. First, the Board of
Education of the Borough of Brielle no longer seeks to terminate its
relationship with Manasquan, but rather desires to continue it.
Second, Manasquan now has completed the monitoring process, which
included assessment of its facilities, and, on September 4, 1985,
the State Board of Education certified the District. We find that
under the present circumstances, Brielle should not be ordered to
terminate its sending-receiving relationship with Manasquan and to
establish a new relationship with Point Pleasant Beach.

We emphasize that where a district seeks to terminate a
sending-receiving relationship, community preference does not
outweigh racial, financial or educational objections to severing the
relationship. Branchburg Tp. Bd. of Ed. v. Somerville Bd. of Ed.,
173 N.J. Super. 268, 276 (1980). See Jenkins, et al. v. Tp. of
Morris School Dist. and Bd. of Ed., 58 N.J. 483 (1971). Moreover,
even where community input properly may be sought through a
non-binding referendum, members of a local board of education may
not pledge themselves in advance to abandon their individual views
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in favor of the results of such referendum. Jenkins, supra, at
507-08.

However, N.J.S.A. 18A:38-13 provides that no designation of
a high school shall be changed or withdrawn "except for good and
sufficient reason upon application made to and approved by the
Commissioner, who shall make equitable determinations upon any such
applications.' We find that where the sending district has made
such application, the statute contemplates that the withdrawal or
change requested is one that is desired by the local board in the
sending district. We therefore conclude that in the narrow circum-
stances present here, where the sending district made application to
withdraw and later determined that it did not wish to terminate its
present relationship and the receiving district likewise desires to
continue the relationship, we properly may consider the 1local
board's preference so long as continuation of the relationship does
not violate the requirements for the provision of a thorough and
efficient education or contravene the policies of this state. We
emphasize that none of the parties have asserted that continuation
of the relationship in this case would violate either the require-
ments for the provision of a thorough and efficient education or
contravene state policy. Nor does the record indicate that these
concerns are present.

In our decision of August 7, 1985, although we did not find
that overcrowding at Manasquan precluded the provision of a thorough
and efficient education, we were concerned that the overcrowding had
resulted in the use of substandard facilities and split or staggered
sessions over a period of years. See State Board Decision, at
10-11. However, as previously stated, on September 4, 1985, the
State Board accepted the recommendation of the Commissioner and
certified the District of Manasquan. Thus, Manasquan High School is
no longer operating on interim approval, as was the case when we
rendered our decision in August.

We find that the concerns we had at that time have been
addressed by Manasquan's successful completion of the monitoring
process. We note that the Monitoring Report, which was the basis
for the Commissioner's positive recommendation to the State Board,
indicates that, as required for certification, the District's
facilities are acceptable for indicators 5.1 and 5.3.! In
conformity with 5.1, a multiyear comprehensive maintenance plan
exists and has been implemented. In assessing the District's use of
substandard classrooms under 5.3, the monitoring team reported that
the District has a master plan to eliminate all substandard
facilities and has made budget allocations that target specific
construction and capital expenditures. The monitoring team reported

TUnder the current monitoring system, one out of three of
indicators 5.1, 5.2 and 5.3 must be rated acceptable in order for a
district to be certified. See MANUAL FOR THE EVALUATION OF LOCAL
SCHOOL DISTRICTS PURSUANT TO THE PUBLIC SCHOOL EDUCATION ACT OF 1975
(1984).
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that this is the last year that the facilities which caused us
concern would be used and that the District had made substantial
progress in eliminating substandard facilities. Specifically, the
monitoring team noted that this is the last year that the home
economics and agricultural buildings would be used for instructional
purposes. Additionally, pursuant to the team's strong suggestion,
quarterly reports will be submitted to the County Office regarding
the facilities in question and periodic on-site inspections will be
conducted to review the District's progress toward its goals.

In the area of adherence to health and safety laws, under
indicator 5.2 in which the District was rated not acceptable, the
team reported that prior to the completion of monitoring, the
District had already addressed many of its suggestions and
recommendations. A memo from the Assistant Superintendent, included
with the Report, indicates that the recommendations made by the team
in the Report also have been followed. 1In addition, correspondence
from the Division of Finance, dated December 13, 1985, states that
architectural plans for alterations of the Industrial Arts Annex,
the facility that most concerned the team in this area, have been
submitted to the State Department of Education for approval.

Moreover, the District was rated acceptable for indicator
5.4, which is necessary for certification. This rating demonstrates
that the Manasquan High School is no longer on a split session
schedule. Further, this indicator required submission by the
District of a Board approved long range facilities plan. Pursuant
to its long range plan, Manasquan is committed to the elimination of
the substandard facilities that were of major concern to the
monitoring team by 1987 and to the total elimination of all
substandard facilities by 1990. We note that pursuant to the
monitoring team's recommendations, the progress of the District
towards 1its goals will be monitored. Finally, as shown by the
enrollment figures and projections included in its long range plan,
enrollment has already declined by over 100 - from the total of 1049
enrolled during the .1983-84 school year to 938 for the 1985-86
school year - and it is expected that enrollment will not exceed
total school capacity by 1987-88. See LONG RANGE FACILITY PLAN,

MANASQUAN BOROUGH SCHQOL DISTRICT, July 1, 1985.

In sum, the circumstances now are such that the concerns
that led us to conclude that termination of the sending-receiving
relationship between Brielle and Manasquan was proper are no longer
present. The Brielle Board no longer desires to terminate the
relationship. See State Board Decision, at 9, 10 and 11. Manasquan
High School has now completed the monitoring process and has been
certified. See State Board Decision, at 11. It is no longer on
split or staggered sessions. Id. at 10-11. Most of the substandard
facilities, including the home economics facility, will not be used
for instructional purposes after June, 1986, and progress toward
elimination of the wuse of all substandard facilities will be
monitored by submission of quarterly reports to the County Office
and periodic on-site inspections. Id. at 10. In 1light of our
responsibility to provide stability in sending-receiving
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relationships, e.g. Board of Education of the Borough of
Merchantville v. Board of Education of the Township of Pennsauken
and the Board of Education of the Township of Haddon, Docket
#A-1655-82T3 (App. Div. September 30, 1985), we conclude that under
the circumstances present here, we should not order termination of
Brielle's relationship with Manasquan. Rather, based on the
circumstance with which we now are presented, we find that good and
sufficient reason for termination no longer exists.

In 1its brief, Point Pleasant Beach indicates that it
entered into contracts and incurred additional duties in expectation
that following our decision in August, some students from Brielle
would be attending school in Point Pleasant Beach. We note that the
nature and the extent of such obligations have not been specified.
We further note that pursuant to the four year phase- out plan
proposed by Brielle during the litigation in this case, the total
number of Brielle students who would have attended Point Pleasant
Beach in 1985-86 was 42. P-1l4. Nonetheless, we recognize that
Point Pleasant Beach may have incurred some obligations because of
its expectations. However, in light of the facts that our decision
of August 7, 1985, was appealed by Manasquan on August 28, 1985,
that a motion for a 1limited remand to the State Board for
clarification by the Manasquan Board of Education was filed with the
Appellate Division on September 3, 1985, and that the Appellate
Division granted a limited stay of our decision on that date, we do
not believe that such expectations £for this school year were
justified. Moreover, in balancing Point Pleasant Beach's
expectancies against the need for stability in sending-receiving
relationships and the circumstances set forth above, we conclude
that such expectancies can not outweigh the instability that would
be created if, as would be the case now, based solely on obligations
incurred by Point Pleasant Beach, we were to order termination of
the sending-receiving relationship between Brielle and Manasquan.

For the reasons stated, under the narrow circumstances with
which we now are presented, we do not find good and sufficient
reason to order termination of the relationship between Brielle and
Manasquan.

S. David Brandt, Maud Dahme, Betty Dean, Anne Dillman, James Jones,
Robert Marik and Deborah Wolfe join in the opinion of the State
Board.

Attorney Exceptions are noted.
March 5, 1986
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John Klagholz, Alice Holzapfel, Nancy Schaenen and James Seabrook
dissenting.

In looking at this case, we believe that we have two cases before
us. The first concerns the exact Appellate Division remand which is
for the 'limited purpose of clarifying whether our decision of
August 7th is permissive or mandatory." The second 1is the
majority's interpretation, which states that the remand is for the
limited purpose of considering whether, 'under the circumstances of
this case," should the State Board of Education order Brielle to
terminate its sending-receiving relationship with Manasquan -- with
the emphasis on the circumstances.

The remand seems clear that it was for the purpose of
determining whether our August 7th decision was permissive or
mandatory, and we do not believe that the majority's opinion
addresses that issue. Also, if this limited remand was for the
purpose of clarifying a decision made on August 7th, we would agree
with Point Pleasant Beach that information which became available
after that date is not relevant. However, what the majority has
done is to use that information to re-evaluate a decision made seven
months ago. That is a completely different issue, and one which was
not requested by the Appellate remand.

The majority apparently has 1looked at the remand
differently and responded by choosing to address 'the circumstances
in this case" and how those <circumstances have changed since
August 7th. This has nothing to do with whether our decision of
August 7th was mandatory or permissive.

If Brielle had appealed our decision to the Appellate Court
because the circumstances had changed, we would think the remand
would have been for us to re-examine our decision in light of new
facts. That was not the remand. Also, that kind of remand would
involve the submission of briefs specifically addressing the
question of change in circumstances, an issue which the parties were
not required to address in the briefing on remand.

The majority re-assesses the State Board's August 7th
decision by looking at facts and circumstances as they exist today
and, thereby, reaches a new decision. In dissenting, we refrain
from commenting on the merits of this decision because that is not
the issue we have been asked to address by the Court. However,
since the majority does not respond to the specific question posed
by the 1limited remand to clarify the State Board's decision of
August 7th, i.e., whether that decision was mandatory or permissive,
we would refer the matter back to the Legal Committee for
consideration of the 1legal issue we believe we are required to
address in our decision on remand.

March 5, 1986

Pending M.J. Superior Court
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INITIAL DECISION
OAL DKT. NO. EDU 4090-84
AGENCY DKT. NO. 205-6/84

DANIEL W. GIBSON, JR.,
Petitioner,
v.
BOARD OF EDUCATION OF THE CITY
OF NEWARK, ESSEX COUNTY,
Respondent.

Nathanya G. Simon, Esq., for petitioner (Schwartz, Pisano & Simon, attorneys)
Robert L. Podvey, Esq., for respondent (Podvey, Sachs & Catenacci, attorneys)
Record Closed: October 23, 1984 Decided: December 4, 1984
BEFORE STEPHEN G. WEISS, ALJ:

The -petitioner in this case is a former member of the respondent Board of
Education of the City of Newark who has challenged the Board's determination in May
1984 to dismiss its previous general counsel and to hire new general counsel. The basis for
the challenge stems from the petitioner's allegation that, by law, the Board is without
authority to take such action absent a recommendation from the Executive
Superintendent of Schools concerning the same. A prehearing conference was conducted
in July 1984 and the following four issues were identified:
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(1) Does the Board have the authority to hire or dismiss general counsel
without first obtaining a recommendation from the Executive
Superintendent respecting such action?

(2) Does the attorney-client relationship supersede the language . of
N.J.S.A. 18A:17A-5?

(3) Was that portion of the Board's resolution giving its new general counsel
the right to determine how long former counsel would be employed within
the maximum period of 45 days an improper delegation of authority by the
Board?

(4) If petitioner should prevail, to what relief is he entitled, including counsel
fees?

Previously, in June 1984, this court had entered an Order denying petitioner's
application for temporary restraints which had been brought with respect to a certain
resolution adopted by the Board on May 29, 1984. The Order determined that the question
of whether the Board had the authority to hire or terminate the employment of general
counsel without a recommendation from the Executive Superintendent was an issue which
required further attention and should not be disposed of at that time. On review of that
Order the Commissioner agreed and remanded the matter for a hearing to determine:
", . . the outstanding issue pertaining to the Board's authority to employ or dismiss general
counsel without the recommendation of the Executive Superintendent. ..." See, Daniel
W. Gibson, Jr. v. Bd. of Ed. of the City of Newark, OAL DKT. EDU 4090-84, Order of
the Commissioner of Education, June 28, 1984.*

*The Commissioner’s review also resulted in his rejection of certain other portions of this
court's Order which are not pertinent to this Initial Decision.
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Following the Commissioner's remand, the matter proceeded to hearing in
September 1984, At that time, the parties stipulated in evidence a variety of documents.
No oral testimony was offered. Thereafter, in accordance with an established schedule,
post-hearing memoranda were filed.

In Daniel W. Gibson, Jr. v. Bd. of Ed. of the City of Newark, OAL DKT. EDU

6160-83, Decision of the Commissioner, March 30, 1984 (hereinafter "Gibson I"), the
Commissioner comprehensively reviewed the statute under which the Newark Board of

Education operates and, in reversing an Initial Decision of an administrative law judge,
found and determined that with respect to a variety of certain activities undertaken by
the Board, it ignored the Legislature's intent with respect to the legal relationship that is
supposed to exist in the school district between it and the Executive Superintendent.
Specifically, in Gibson I, the Commissioner determined that the Board's extending a
certain consultancy/lobbyist contract without a recommendation from the Executive
Superintendent was "clearly in error.” The Commissioner further determined that the
administrative law judge erred in finding that the Office of Board Affairs and the Office
of General Counsel were independent of the Executive Superintendent vis a vis his
supervisory authority and their reporting procedures. In reaching his decision, the
Commissioner rejected the administrative law judge's substantial retiance upon the weight
to be given to the trial testimony of Mr. Walter Wechsler pertaining to the circumstances
surrounding the enactment of N.J.S.A. 18A:17A-1 et seq. The decision in Gibson I was
appealed to the State Board of Education which, on June 8, 1984, dismissed it on
procedural grounds. That dismissal is presently the subject of a pending appeal to the
Superior Court, Appellate Division.

72

R S ok S 1



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 4090-84

Without doubt, subject to such modification as might ultimately eventuate as the
result of the pending appeal in Gibson I, the relationship between the chief school officer
in Newark, known as the Executive Superintendent, and the Board is a unique one. That
the Executive Superintendent enjoys powers which transcend those which other chief
school officers in this State have is obvious. The limited issue here, however, is the
extent of that power, insofar as it reaches the question of employment and termination of
legal counsel.

The organizational strueture of Newark's school system was totally recast by
P.L. 1975, e. 169; N.J.S.A. 18A:17A-1 et seq. After referring to the authority of the
Executive Superintendent to appoint and remove clerks in his immediate office, the
statute provided that the Executive Superintendent, "... shall propose to the board of
education all other officers and employees, professional and nonprofessional, for
employment, transfer and removal.” N.J.S.A. 18A:17A-5(c) (emphasis added). However,
N.J.S.A. 18A:17A-7 reserved to the Board, except as otherwise provided in the statute,
the power to perform all acts and do all things consistent with law and State Board rules
that were necessary for the proper conduct and maintenance of the schools in the distriet

and to exercise all other powers and responsibilities vested in it under the education law
of the State, including but not limited to the appointment, transfer or dismissal of
employees. Given these statutory provisions, can the Board hire and/or fire its general

counsel without first having received a recommendation from the Executive
Superintendent pertaining to such personnel decisions? I believe it ean and must have that
authority.

In April 1984, a school board election was held in the City of Newark. As &
result, some members of the Board failed of reelection and new members ultimately took
their place. Thereafter, on May 29, 1984, by a vote of five in favor, three opposed and
one absent, the Board adopted a resolution which resolved as follows:
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NOW, THERFORE, BE IT RESOLVED, that the
Board of Education of the City of Newark appoints Vickie
Donaldson, Esq., to the position of Board General Counsel;
and

BE IT FURTHER RESOLVED, that the former
General Counsel, Louis C. Rosen, Esq., will remain
employed by the Newark Board of Education at his
present salary for a maximum period of 45 days, such
time to be determined by the new General Counsel, to aid
in the transition of the General Counsel (Exhibit J-3).

A few days later, on June 1, 1984, a memorandum was sent from Ms. Donaldson to the
Executive Director of the Office of Human Resources advising that effeective on that
date, Mr. Rosen will, ", .. cease to be employed pursuant to the attached resolution”
(Exhibit J-2). On that same date, both a mailgram and a letter were dispatched from Ms.
Donaldson to Mr. Rosen advising him that the transition period referred to in the May 29,
1984, resolution was terminated and that he should "act accordingly" (Exhibits J-1, J-4).
There would not appear to be any dispute that both the appointment of Ms. Donaldson and
the events which culminated in the "termination™ of Mr. Rosen took place without a
"proposal” from the Executive Superintendent recommending the same. Why the Board
majority determined to replace Rosen with Donaldson is not pertinent to the present
proceedings and need not be the subject of any discussion here . Suffice it to say that the
majority presumably felt that such a ehange was in order.

At the hearing before me, each side introduced a variety of excerpts from the
transeripts of Gibson I. Much of that testimony consists of Mr. Wechsler's views and the
Board insists that such testimony is

...an important aid in interpreting the statutory
framework governing the Newark School System. The
statute does not explain the relationship of counsel with
the Board and Executive Superintendent and does not set
forth whether counsel should report to the Board or the
Executive Superintendent (Brief of Respondent, p. 4).
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Thus, according to the Board, Wechsler's testimony is vital with regard to an
understanding of the Board-counsel relationship contemplated by the legislature and
", . . clarifies what was not set forth explicitly in the statute” (Brief of Respondent, p. 6).
Several references are made in the brief to Wechsler's testimony and the respondent
insists that consideration of this testimony, in light of various provisions of the statute,
leads inexorably to the conclusion that the Board clearly was intended by the Legislature
to retain unto itself the power to hire and terminate general eounsel.

On the other hand, Gibson maintains that Wechsler's testimony must be
disregarded, as essentially oceurred when the Commissioner reviewed the Initial Decision
in Gibson I. According to petitioner, the obvious thrust of the legislative scheme
embodied in N.J.S.A.18A:17A-1 et seq. was to create a powerful Executive
Superintendent, and the Legislature's omission specifically to address the position of
general counsel must be considered in that light. Consequently, with respect to the hiring
and dismissal of personnel, this is a matter which plainly falls within the purview of the
Executive Superintendent's "proposal" authority under N.J.S.A. 18A:17A-5 and no manner
or method of interpretation can change that notion.

In Gibson I, although the Commissioner took official notice of the valuable
services rendered and the contributions made by Mr. Wechsler with respect to the
revamping of the Newark publie school system, he nevertheless rejected his views insofar
as they appeared not to comport with what the Commissioner Believed to be the "clear
and unambiguous" provisions of the statute. Whether or not the main issue in this case,
insofar as statutory interpretation is concerned, is as "clear and unambiguous" as those
found by the Commissioner in Gibson I, is a matter which is very much the subject of
dispute. As noted, several transeript excerpts from Gibson I were introduced without
objection by both sides in the truncated hearing which I conducted. Dr. Salley, for
example, testified during the hearings in Gibson I with respect, generally, to his role vis a
vis the Board under the statute. During his direct examination he stated that he is
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responsible for the supervision of all Board employees, whether professional or
nonprofessional, and believes he has a responsibility to recommend to the Board for its
approval or disapproval any personnel action which would inelude appointment, transfer,
promotion, ete. While Dr. Salley agreed that ultimately it is the Board that does the
actual hiring, the initiation of a personnel action, as he put it, ". . . is the purview of the
Executive Superintendent" (Exhibit P-1). According to Dr. Salley, the legislation
deliberately established a system of "checks and balances” and just as he could not hire
anybody without final approval by the Board, the Board could not "go out and create its
own kingdom and domain® without some sort of oversight by the chief executive officer
(Exhibit P-4),

In excerpts from Wechsler's testimony, submitted by the Board, he identified his
background, particularly his involvement with the total restructuring of the Newark Board
(Exhibits R-5, R-6). According to Wechsler, the Legislature, based upon the spade work
done by the committee which he headed, obviously did not intend to enact a scheme in
which all personnel had to be proposed to the Board by the Executive Superintendent. As
Wechsler put it, that would be the

... equivalent of sending a fox to the henhouse. You
can't have an independent judgment made in one branch,
if the other branch is the one that is going to decide who
is going to hire the people or going to be hired. On that
basis, they would owe their allegiance to the person who
proposed the hire (Exhibit P-8).

Thus, to the extent that policymaking was involved, it was Wechsler's opinion that the
Board itself would employ its own personnel to carry out those functions without
recommendation from the Executive Superintendent. As Wechsler put it, one could not
serve the Board to the fullest extent if he or she was "beholden" to the Executive
Superintendent for his nomination or for his proposal to be hired (Exhibit R-10).
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I have read and considered all of the transcript excerpts and other documents
which were admitted into evidence. While the exhibits shed some light upon the overall
context of this case, they do not directly answer the basic question of whether general
counsel to the Board was meant to be included within the category of professional
employees under N.J.S.A. 18A:17A-5. On the other hand, despite the Commissioner's
determination in Gibson I to reject much of Mr. Wechsler's testimony because the statute
was clear and unambiguous with regard to the matters before him, I consider that
testimony to be quite apt insofar as the matter sub judice is concerned.

It seems to me that enjoyment of the right to have counsel necessarily includes
the notion that the counsel must be one of the client's own choice. The relationship
between attorney and eclient is surrounded by all sorts of protections, including
constitutional, statutory, regulatory and ethical. It simply is not conceivable to me that
the Legislature in adopting the unique plan for Newark ever intended that the Board would
be subjeet to the Executive Superintendent's "veto" insofar as its selection or dismissal of
counsel is concerned. As the New Jersey Supreme Court observed in Battaglia v. Union
County Welfare Board, 88 N.J. 48, 64 (1981):

Trust and confidence are the essence of the attorney-
client relationship. Assuredly, a publiec body should not be
compelled, at least in the absence of some legislative
directive, to retain an attorney when those elements do
not exist.

In the instant case, the Board majority presumably determined that it no longer could
continue to repose the sort of trust and confidence in its former general counsel that was
required. Rightly or wrongly, it certainly was vested with the discretion to make such a
judgment. To continue to require that it retain the attorney simply because it did not
receive a recommendation from the Executive Superintendent vis a vis termination runs
contrary to common sense, if not the case law and the rules of ethics.
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While the Supreme Court in Battaglia made reference to a possible exception where there
was some “legislative directive," no such directive can be found here. I simply am not
willing to reach the conclusion, absent express language in the statute, that the

Legislature intended to include general counsel within the scope of N.J.S.A. 18A:17A-5.

Another instructive case is Taylor v. Hoboken Bd. of Ed., 187 N.J. Super. 546
(App. Div. 1983), certif. denied, 95 N.J. 228 (1983). In that case, the Appellate Division
heid that a school board attorney had a duty to withdraw from his employment when he
was discharged by his client and that this obligation, which arose under D.R. 2-110(B)4),*
was made absolute to members of the Bar of this State under R. 1:14. In fact, the
Appellate Division believed that the court rule even superseded any statutory tenure
rights which the attorney might otherwise have to the position. Indeed, the court held
that although under N.J.S.A. 38:16-1, Taylor was within the class of veterans who were
entitled to tenure, the statute could not constitutionally be held to apply to an attorney
under the principles of Winberry v. Salisbury, 5 N.J. 240 (1950), cert. denied, 340 U.S. 877,
(1950).

In reaching the result that I do in this case, it should be understood that I am not
determining the constitutionality of any statute. In my view, the provisions of
N.J.S.A. 18A:17A-1 et seq. do not, as & matter of statutory interpretation, vest in the

Executive Superintendent the right to prevent a board from hiring and/or discharging its
attorney. Rather, the statute is silent on that point and thus no such implied authority
exists in the Executive Superintendent to so act. If the statute did expressly so provide,
or was potentially to be construed in that way, the Taylor decision then would appear to
me to point to a determination of unconstitutionality, However, since no such conflict
exists, I need not decide this issue.

*Now contained in R.P.C. 1.16a(3) (1984).
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The petitioner also argues that the term "client" includes the Executive
Superintendent. I disagree. The client is the governmental entity made up of the elected,
voting members of the Newark Board of Education, although counsel's duties certainly
include the rendering, upon request, in appropriate situations, of legal advice to all of the
employees of the governmental entity.

In essence, I am convinced that there is simply no support, either in the statute
or in any case law, for the proposition put forth by the petitioner that the Board's hiring
of Ms. Donaldson and the discharge of Mr. Rosen were improper because the Executive
Superintendent, Dr. Salley, did not recommend such action to the Board under
N.J.S.A. 18A:17A-5.

The third issue raised in the Prehearing Order has to do with the propriety of the
delegation to Donaldson of the right to determine how long Rosen would continue to be
employed, up to a maximum of 45 days. With respect to this issue, I must agree with
petitioner that such a delegation exceeded the scope of the Board's statutory authority.
In effect, the Board discharged Rosen, such discharge to be effective 45 days after the
enactment of its resolution. To give to Donaldson the right to shorten that period
resulted in nothing less than an improper delegation to her to amend that resolution. She
was not the Board and could not be given any such power. Rather, if she believed that
reasons existed to make the termination effective sooner than 45 days, she should have
been asked immediately to bring such matters to the attention of the Board for its
consideration and decision. Accordingly, that portion of the resolution which gave

Donaldson such improper authority must be considered null and void.

The final issue had to do with the question of counsel fees should petitioner
prevail. Except for my discussion of the delegation question, the petitioner has not
prevailed. Under all of the circumstances, I therefore must reject any elaim by him to be
awarded counsel fees.
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In reaching the conclusions that I have in this Initial Decision, I am not unmindful
of the petitioner's reliance upon the previous decision of the Commissioner in the case of
Ross v. Bd. of Ed. of the City of Jersey City, 1981 S.L.D. ____ (March 10, 1981), aff'd
State Bd. 1981 S.L.D. __ (Oet. 7, 1981). The statutory provision at issue in that case is
distinguishable from the provisions involved here. Moreover, that case had to do with the

appointment of assistant superintendents who, with all due réspect to the importance of
their activities, cannot be equated with the school board's attorney.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

The foregoing discussion contains my views of the applicable case law and the
appropriate result that ought to be reached with respect to the issues raised in the
Prehearing Order. Accordingly, I herewith make the following findings of fact and reach
the following conclusions of law:

1. The activities of the Board of Education of the City of Newark are
governed by the provisions of N.J.S.A. 18A:17A-1 et seq.

2.  The chief executive officer and administrator of the school district is the
Executive Superintendent who, pursuant to rules and regulations
established by the Board, is vested with the responsibility and'genera]
supervision over the organization and the educational, managerial and
fiscal operations of the district. The Executive Superintendent has
supervisory authority over all officers and employees, professional and
nonprofessional, of the district, all of whom shall report to him, and he
shall be responsible for preseribing their duties.
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5.

8.

The Executive Superintendent enjoys a seat on the Board of Education and
the right to speak on all educational, managerial and fisecal matters at
Board meetings but shall have no vote.

The Executive Superintendent has the independent authority to appoint,
transfer and, pursuant to certain statutory provisions, remove clerks in his
immediate office.

The Executive Superintendent, subject to the approval of the Board, has
the authority to appoint and fix the compensation of such assistant
executive superintendents as he shall deem necessary, subject to certain
restrictions as to number and the length of the term of the appointment.

The Executive Superintendent has the authority to propose to the Board of
Education for employment, transfer and removal all other officers and
employees, professional and nonprofessional, except that such authority
does not extend to the position of general counsel.

The attorney-client relationship requires that absent express legislative
directive to the contrary, the determination of whom shall be appointed as
general counsel and/or discharged from that position with the Board of
Education of the City of Newark is a matter which rests wholly within the
discretion of the elected members of the Board of Education.

The Executive Superintendent has supervisory authority over general

counsel who is required to report to the Board through the Executive
Superintendent.
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9. At a special meeting held on May 29, 1984, the Board of Education of the
City of Newark adopted a resolution as follows:

WHEREAS, the Board of Education of the City of
Newark is a municipal corporation subject to laws,
regulations and rules on the federal, state and local level;
and

WHEREAS, the Board of Education must provide for
the legal defense of the Board and its employees; and

WHEREAS, there is presently a need for an attorney
to be appointed to the position of General Counsel to
advise, counsel and represent the Board and its
employees; and

WHEREAS, at the annual reorganization meeting,
the Board must select its General Counsel, pursuant to
By-Law 9126; and

WHEREAS, the Board has made careful and
reasonable search to select its General Counsel.

NOW, THERFORE, BE IT RESOLVED, that the
Board of Education of the City of Newark appoints Vickie
Donaldson, Esq., to the position of Board General Counsel;
and

BE IT FURTHER RESOLVED, that the former
General Counsel, Louis C. Rosen, Esq., will remain
employed by the Newark Board of Education at his
present salary for a maximum period of 45 days, such
time to be determined by the new General Counsel, to aid
in the transition of the General Counsel.

The Board voted to adopt the resolution with five yeas, three nays and one
member absent.

8z



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 4090-84

10.

11.

12.

13.

On June 1, 1984, the new general counsel, Viekie Donaldson, Esq.,
dispatched a mailgram to Louis C., Rosen, Esq. advising him that pursuant
to the Board resolution of May 29, 1984, the "transition" set forth therein
is terminated. In addition, Donaldson dispatched a memorandum to the
Executive Director of the Human Resources Services Office advising that,
effective June 1, 1984, Rosen "shall cease to employed."

Walter Wechsler, the Director of the Division of Budget and Accounting,
State of New Jersey, for 35 years, was recruited in early 1975 by then
Governor Brendan T. Byrne to head a task force of persons to examine
Newark's school system and to make recommendations with regard to the
overhaul of its systems and procedures in order to enable it more
effectively to operate on a sound fiscal and administrative basis.

In that capacity, Wechsler was intimately involved with the development of
the legislation which ultimately was enacted as P.L. 1975, c. 169
(N.J.S.A. 18A:17A-1 et seq.).

During the course of his testimony in the case of Gibson I, Weehsler was
asked whether or not the report which his task force developed and the
legislation which ultimately was adopted contemplated that every
employee of the school distriet, including those who engaged in the
policymaking functions of the Board, had to be proposed to the Board by
the Executive Superintendent. Wechsler's reply was as follows:

The answer is definitely no. To do otherwise or to
permit otherwise would be equivalent to sending a
fox into the henhouse. You can't have an
independent judgment made in one branch, if the
other branch is the one that is going to decide who
is going to hire the people or going to be hired. On
that basis, they would owe their alleglance to the
person who proposed the hire.
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14.

15.

16.

117.

Wechsler also testified that personnel who were carrying out the
policymaking functions of the Board ought to be employed by the Board
without the recommendation of the Executive Superintendent.

During the course of his cross-examination, Wechsler testified that he
believed that the Board should not have to go through the Executive
Superintendent to obtain an opinion from its legal counsel, nor should
counsel have to report directly to the Executive Superintendent rather than
to the Board. As Wechsler put it, "we are again dealing with the separation
of powers. And if the Board needs to have information from counsel, it
should have direct aceess to him."

In his decision modifying and reversing in part the Initial Decision of the
administrative law judge in Gibson I, the Commissioner determined that
the testimony of Wechsler was of no weight insofar as certain provisions of
N.J.S.A. 18A:17A-1 et seq. were concerned in that said provisions were
clear and unambiguous and needed no interpretation or extrinsic aid toward
that end. An appeal of that decision was dismissed by the State Board of
Edueation on procedural grounds, but that dismissal is itself the subject of
a pending appeal to the Superior Court, Appellate Division.

In his decision on appeal from my interlocutory order, dated June 28, 1984,
the Commissioner determined that the decision in Gibson I did not address

the question of whether the Board could hire or discharge its general
counsel without a recommendation from the Executive Superintendent.
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Based upon my discussion and the above findings of fact, I CONCLUDE that
pursuant to the provisions of N.J.5.A. 18A:17A-1 et seq., the determination to hire and/or
dismiss its general eounsel may be made by the Board of Education of the City of Newark
whether or not the Executive Superintendent recommends the same to it. The provisions
of N.J.S.A. 18A:17A-5 do not compel a different result. I therefore further CONCLUDE
that there is no need in this case to determine whether or not a conflict exists between
any of the provisions of N.J.S.A. 18A:17A-1 et seq. and the Rules of Professional Conduct
which vest in the client the absolute authority to discharge counsel. I further
CONCLUDE that so much of the Board's resolution of May 29, 1984 that delegated to its
new general counsel the right to determine how long the transition period would last with
regard to the continued employment of the former general counsel is null, void and of no
effect. Finally, | CONCLUDE that given all’of the circumstances of this case, no counsel
fees should be awarded to the petitioner. Accordingly, except for the portion of the May
29, 1984 resolution which improperly delegated certain authority to the new general
counsel, the petition in this case should be DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who is ‘empowered by law to
make a final decision in this matter. However, if Saul Cooperman does not so act in
forty-five (45) days and unless such time is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Receipt Acknowledged:

DEPARTMERT OF EDUCATIGN

Mailed To Parties:

FOR OFFI%E OF AngﬁISTRATIV% LAW
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DANIEL W. GIBSON, JR.,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD QOF EDUCATION OF THE CITY : DECISION
OF NEWARK, ESSEX COUNTY,

RESPONDENT .

The Commissioner has reviewed the record of this matter
including the initial decision rendered by the O0ffice of Administra-
tive Law.

It is noted that petitioner's exceptions to the initial
decision and the Board's reply were filed pursuant to N.J.A.C.
1:1-16.4a, b and c.

In the Commissioner's judgment the final determination to
be rendered herein turns upon the pivotal issue regarding whether or
not the Board has the authority, pursuant to the provisions of
N.J.S.A. 18A:17A-1 et seq., to hire or dismiss General Counsel with-
out a recommendation to that effect from its Executive Superin-
tendent.

It has been concluded in part in the initial decision that
the provisions of N.J.S.A. 18A:17A-1 et seq. could not be properly
interpreted by the judge with respect to the issue being adjudicated
herein without relying upon the prior testimony of Mr. Wechsler in
Gibson I, supra, pertaining to his interpretation regarding the
legislative intent of the above-cited statutory provisions.

The Commissioner does not agree. It is found and deter-
mined from a review of the statutory provisions of N.J.S.A.
18A:17A-1 et seq. that they are ''clear and unambiguous'" and are
therefore not susceptible to the interpretation given to
Mr. Wechsler's testimony by the ALJ.

Accordingly, the conclusions which rely on Mr. Wechsler's
testimony are hereby rejected insofar as they are premised upon the
intent of the Legislature as viewed by Mr. Wechsler, rather than the
clear prescriptive language set forth in the applicable sections of
N.J.S.A. 18A:17A-1 et seq.

It is further observed that the judge has concluded that in
the absence of express statutory language, the Legislature did not
intend for the employment of General Counsel to fall within the
scope of N.J.S.A. 18A:17A-5. More specifically, the rationale
adopted by the judge in support of this conclusion reads in
pertinent part as follows:
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“*%*Tt seems to me that enjoyment of the right to
have counsel necessarily includes the notion that
the counsel must be one of the client's own
choice. The relationship between attorney and
client is surrounded by all sorts of protectionms,
including constitutional, statutory, regulatory
and ethical. It simply is not conceivable to me
that the Legislature in adopting the unique plan
for Newark ever intended that the Board would be
subject to the Executive Superintendent's 'veto'
insofar as its selection or dismissal of counsel
is concerned. As the New Jersey Supreme Court
observed in Battaglia v. Union County Welfare
Board, 88 N.J. 48, 64 (1981):

‘*Trust and confidence are the essence
of the attorney-client relationship.
Assuredly, a public body should not be
compelled, at least in the absence of
some legislative directive, to retain
an attorney when those elements do not
exist. 'xxx"
(Initial Decision, at p. 8) (Emphasis supplied.)

In the Commissioner's view the case law in Battaglia upon
which the judge's conclusional language 1is grounded is clearly
distinguishable from the issue to be decided herein. In Battaglia,
the Court clearly identified the issue wherein its ruling relied
upon the attorney-client relationship in upholding the action of the
Union County Welfare Board:

"#%*The principal question presented in this case
is whether the plaintiff, an attorney for a
county welfare board, who was not continued in
employment because of his political beliefs, was
deprived of his First Amendment rights.*»»"»

(88 N.J. at 53)

It is evident in Battaglia that the Court invoked the
attorney-client privilege in considering the propriety and constitu-
tionality of the Union County Welfare Board's reasons for dismissing
Battaglia. The Welfare Board's authority to hire or dismiss its
employees was not at issue.

The Commissioner finds and determines that the judge's
application of the attorney-client privilege in Battaglia to the
primary issue controverted herein is misplaced since the Board's
reasons for dismissing its General Counsel are not under review.
What is in contention, however, are the statutory provisions of
N.J.S.A. 18A:17A-5 which read as follows:
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“"All officers and emplovees, professional and
nonprofessional, shall be employed, transferred
and removed as provided below.

a. The executive superintendent may appoint,
transfer, pursuant to the provisions of Title 11
of the Revised Statutes, and, pursuant to

Article 1 of chapter 17 of Title 18A of the
New Jersey Statutes, [Section 18A:17-1 et seq.]
remove clerks in his immediate office, but the
number and salaries of the <clerks shall be
determined by the board.

b. The executive superintendent, subject to the
approval of the board, shall appoint and fix the
compensation of such assistant executive superin-
tendents as he shall deem necessary; provided,
however, the number of assistant executive super-
intendents shall not exceed the number of persons
serving immediately prior to the effective date
of this act in the position of assistant superin-
tendent of schools, school business adminis-
trator, school business manager, secretary to the
board of education and assistant secretary to the
board of education. An assistant executive
superintendent shall not be appointed for a term
exceeding the remainder of the term of the execu-
tive superintendent. Notwithstanding any other
provision of law, no assistant executive superin-
tendent shall acquire tenure.

c. The executive superintendent shall propose
to the board of education all other officers and
employees, professional and nonprofessional, for
employment, transfer and removal."

’ (Emphasis supplied.)

The prescriptive language of the above-cited section 1is
clear and unambiguous in mandating the procedural steps which are to
be complied with for the employment or dismissal of "[a]ll officers
and employees, professional and nonprofessional***'" by the Board.
Namely, any prerequisite to Board action must be initiated to the
Board by a recommendation to that effect from the Executive Superin-
tendent. The Board, of course, uses its discretionary authority to
accept or reject such recommendations from its Executive Superin-
tendent. Therefore, the ultimate authority vested in the Board to
employ or dismiss '[a]ll officers and employees, professional and
nonprofessional**%'" is not compromised or diminished by the provi-
sions of N.J.S.A. 18A:17A-5(c). Nor can the Executive Superin-
tendent hold the Board hostage by exercising his '"veto' over such
persons the Board determines to employ or dismiss in the City of
Newark Public School District as concluded herein by the judge in
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the initial decision. There is no veto power in such matters
accorded by the provisions of N.J.S.A. 18A:17A-5(c) to the Executive
Superintendent.

It is undisputed that the Office of General Counsel is
contained within the Board's table of organization. Gibson I,
supra All of the persons employed in that office are under the
direct supervision of General Counsel, the chief legal officer of
the City of Newark Public School District who is employed in a
full-time capacity. In the Commissioner's judgment the Office of
General Counsel has been established and organized by the Board to
facilitate compliance with the lawful proper conduct and maintenance
of the school district. In this capacity General Counsel provides
legal advice to the Board as well as to the Executive Superintendent
in order to effectuate the legislative directive prescribed in
N.J.S.A. 18A:17A-1 which reads in part:

"Districts in cities of the first class with a
population over 325,000 shall have a unit control
organizational structure.***'* (Emphasis supplied.)

It is significant that, at the present time, pursuant to
the above-cited statute the City of Newark Public School District is
the only one statutorily subject to the unit control organizational
structure. Consequently, the legal services provided by General
Counsel are to be afforded directly to the Board, as well as the
Executive Superintendent who is a non-voting member of such Board,
without compromising their respective statutorily prescribed duties
and responsibilities including, but not necessarily limited to, the
provisions of N.J.S.A. 18A:17A-1 et segq.

The Commissioner does not concur with those findings and
conclusions in the initial decision which exempt the Board from
complying with the provisions of N.J.S.A. 18A:17A-5(c) insofar as
the employment or dismissal of its General Counsel would not require
a recommendation to that effect from the Executive Superintendent.
The provisions of N.J.S.A. 18A:17A-3 as well as 17A-5(c) clearly
establish that the following authority is vested in the Executive
Superintendent:

1. nxxx[SJupervisory authority over all
officers and employees, professional and
nonprofessional of the district, all of whom
shall report to him, and he shall prescribe
their duties.***"

(N.J.S.A. 18A:17A-3) (Emphasis supplied.)

2. "The executive superintendent shall propose
to the board of education all other officers
and employees, professional and nonprofes-
sional, for employment, transfer and
removal."

(N.J.S.A. 18A:17A-5(c)) (Emphasis supplied.)
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The Commissioner finds and determines that the employment
of General Counsel does not create an exception to the provisions of
N.J.S.A. 18A:17A-5(c). Such position is deemed to be a professional
position and the person who is employed therein is a legal officer
employed by the Board upon recommendation of its Executive Superin-
tendent. Moreover, the duties and responsibilities of General
Counsel relate to the statutory authority vested in the Executive
Superintendent and the Board in effectuating a unit control organi-
zational structure as mandated by N.J.S.A. 18A:17A-1.

The Board's contention that the above construction of the
provisions of N.J.S.A. 18A:17A-5(c) would produce an anomalous
result is unfounded and without merit.

In the Commissioner's judgment the Board has the authority
to promulgate the necessary rules and regulations establishing the
parameters and criteria pertaining to the employment or dismissal of
its General Counsel and all other personnel without compromising
either its authority or that of the Executive Superintendent as
prescribed in N.J.S.A. 18A:17A-1 et seq.

The Commissioner finds and determines that the Board,
pursuant to specific provisions of N.J.S.A. 18A:17A-1, has the power
to appoint its Executive Superintendent, to fix his salary and to
fix his term of office. His term of employment is non-tenurable.

Consequently, should the Board determine that its Executive
Superintendent, as chief executive officer and administrator of the
school district, fails to or refuses to implement its rules or
regulations promulgated pursuant to N.J.S.A. 18A:17A-3, 5 and 7, it
may consider invoking the terms of its employment agreement with the
Executive Superintendent to effect a remedy under the conditions
described above. (N.J.S.A. 18A:17A-1) Thus, the Board's resolution
of May 29, 1984 (J-3) 1is determined to be ultra vires for the
following reasons:

1. It arbitrarily appointed General Counsel without
consideration, discussion or recommendation from its Executive
Superintendent.

2. As concluded by the judge and affirmed herein, it was
without - authority to authorize its newly-appointed General Counsel
to shorten the termination date of employment of her predecessor.

Accordingly, the Board is directed to take the necessary
remedial steps forthwith to comply with the provisions of N.J.S.A.
18A:17A-5(¢c) regarding its employment of General Counsel related to
its resolution of May 29, 1984.

Additionally, the Commissioner hereby reverses the recom-
mended finding and conclusion in the initial decision which denies
petitioner counsel fees in instituting this action pursuant to
N.J.S.A. 18A:6-9. This determination with respect to awarding peti-
tioner counsel fees is grounded upon the Commissioner's prior ruling
in Gibson I, supra, which holds in pertinent part:
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"#%*%(T]lhe Commissioner finds and determines that
petitioner is entitled to be awarded counsel fees
inasmuch as the action which was initiated by him
as a Board member before the Commissioner was
taken at his own personal expense in an effort to
force the Board to comply with statutory pre-
scription with regard to the concept of unit
control and organization pursuant ‘to the enacted
provisions of N.J.S.A. 18A:17A-1 et seq. This
determination is consistent with the reasons laid
down by the Commissioner's prior ruling in Ross,
supra. %" (Slip Opinion, at p. 43)

Accordingly, for the reasons set forth, the initial
decision in this matter is reversed and petitiomer's prayer for
relief is granted insofar as it awards petitioner counsel fees in
this action and, further, that the Board's resolution of May 29,
1984, appointing General Counsel without recommendation of its
Executive Superintendent is determined to be inconsistent with the
specific provisions of N.J.S.A. 18A:17A-5(c).

The Board is hereby ordered to take the appropriate action
forthwith in order to 1lawfully comply with the appointment of
General Counsel.

COMMISSIONER OF EDUCATION

JANUARY 21, 1985

Pending State Board
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INITIAL DECISION
OAL DKT. NO. EDU 4113-84
AGENCY DKT. NO. 178-5/84

ELSA HILL,
Petitioner,
v.

BOARD OF EDUCATION

OF WEST ORANGE,
Respondent,
and,

MARILYN KUHLMANN,
Intervenor.

Richard A. Friedman, Esq. for petitioner
(Ruhlman, Butrym & Friedman, attorneys)

Samuel-A. Christiano, Esq. for respondent

Sheldon H. Pincus, Esq. for intervenor
(Bucceri & Pincus, attorneys)

Record Closed: October 22, 1984 Decided: December 5, 1984

BEFORE KEN R. SPRINGER, ALJ:
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Statement of the Case

This case.involves the application and validity of the new seniority standards for
teaching staff members, which became operative on September 1, 1983. N.J.A.C. 6:3-1.10.
[See 15 N.J.R. 464 (adopted June 1, 1983).] Petitioner Elsa Hill, an art teacher, claims
that the West Orange Board of Education ("Board") violated her tenure and seniority rights
when it terminated her employment for the 1984-85 school year as the result of a
reduction in force. Several related issues are raised'. First, Hill contends that the new
regulations operate only prospectively and do not affeet rights accrued prior to September
1, 1983. Second, she argues that the language of the new regulations preserves rights
granted under the prior regulations. Third, she insists that any other interpretation would
be inconsistent with the statutory scheme for tenure and seniority. Last, she urges that
the Board's action deprived her of a "vested right" guaranteed under the Federal and State
Constitutions. For the reasons which follow, the new regulations, as applied to the facts,
compel the conclusion that Hill has less seniority than other teachers in her specific
category. Hill's attack on the validity of the new regulations must also be rejected.

Procedural Histor

On May 16, 1984, Hill filed her verified petition seeking reinstatement and back
pay with the Commissioner of Education. The Board filed its answer on May 31, 1984.
Subsequently, on June 6, 1984, the Commissioner of Education transferred the matter to
the Office of Administrative Law for handling as a contested case pursuant to N.J.S.A.
52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq. By letter dated July 30, 1984, the Clerk of
the Office of Administrative Law served notice of the pendency of this case on other
teachers who might be adversely affected by the outcome of this litigation.! One of
them, Marilyn Kuhlmann, applied under N.J.A.C. 1l:1-12.1 for leave to intervene in the
proceedings. Her application was granted on October 2, 1984.

INotice was sent to two art teachers currently employed by the district: Marilyn
Kuhlmann and Nola-Adamo Young.
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Meanwhile, the Office of Administrative Law held a hearing on August 7, 1984.2
At the hearing, Hill and the Board placed on the record a joint stipulation of faets.
Kuhlmann later joined in that stipulation. Upon receipt of briefs from all parties and a

reply brief from Hill, the record closed on October 22, 1984.

Findings of Fact

The basic facts are simple and undisputed. [ FIND:

Elsa Hill has been employed by the Board since January 1, 1975. She worked as an
art teacher for six months of 1974-75 and each full school year thereafter, except for
1982-83 when she was assigned to a guidance counselor position. In 1983-84, the Board
returned her to an art teacher position. During all of her employment, Hill was assigned
to a junior high school consisting of grades seven through nine. She has never taught art at
the elementary level. On February 28, 1984, the Board adopted a resolution terminating
Hill's employment for 1984-85 "as a result of reduction in force." For seniority purposes,
the Board compared Hill's length of service with that of other art teachers at the

secondary level.

Hill claims seniority over two other art teachers: Nola-Adamo Young and
Marilyn Kuhlmann. Young began working for the Board in 1976-77 and continued through
1983-84. Throughout her entire service, Young taught art to students in the elementary
grades (Kindergarten to six). Currently she is on a maternity leave of absence for 1984-85.
To fill Young's vacant position for 1984-85, the Board recalled Marilyn Kuhimann, who had
previously taught art in the district from November 1977 through the 1982-83 school year.
Like Young, Kuhlmann's experience as an art teacher was limited to the elementary
grades. Due to a reduction in force, Kuhlmann was not employed during 1983-84,

Loriginally this case was consolidated for hearing with a companion case, Capodilupo v.
West Orange Bd. of Ed.,, OAL Dkt. No. EDU 3814-84 (filed May 11, 1984), involving similar

questions of fact and law. When it became necessary to reopen the record in Capodilupo
in order to develop additional facts, the Hill case was severed so as not to delay fge

decision.
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At all relevant times, all three teachers possessed an instructional certificate
endorsed as "teacher of art." Such certificate authorized its holder to teach art in any
grade from Kindergarten to the senior year of high school.

Thus, the battle lines in this case are clearly drawn. At the time the reduction
took effect, Hill had nine years and six months of overall service as an art teacher
(counting time spent as a guidance counselor), compared to eight years of service for
Young and five years and eight months of service for Kuhlmann. However, Hill's service
was at the secondary level, whereas Young's and Kuhlmann's service was at the
elementary level,

Conclusions of Law

Based on the foregoing facts and the applicable law, | CONCLUDE that the new
regulations are applicable to a seniority determination occurring after September 1, 1983;
that under the new regulation Hill's service is credited at the secondary level and Young's
and Kuhlmann's service at the elementary level; and that the adoption of the new
standards was properly within the rule-making powers of the Commissioner of Education.

Seniority provides a mechanism for ranking all tenured teaching staff members
so that reductions in force and reemployment can be effected in an equitable fashion and
in accord with sound educational policies. N.J.S.A. 18A:28-9 et seq. Lichtman v.
Ridgewood Bd. of Ed., 93 N.J. 362, 368 (1983); Howley v. Ewing Twp. Bd. of Ed., 1982
S.L.D. __ (Comm' of Ed. 1982). As such, it is distinguishable from tenure which is
primarily designed to protect teachers from dismissal for "unfounded, flimsy or political
reasons." N.J.S.A. 18A:28-5. Spiewak v. Rutherford Bd. of Ed., 90 N.J. 63, 73 (1982).
Unlike tenure which attaches to a "position" for which certification is required, N.J.S.A.
18A:28-5, seniority accrues in "fields or categories” fixed by regulation. N.J.S.A. 18A:28-

10 directs that a reduction in force "shall be made on the basis of seniority according to
standards to be established by the commissioner with the approval of the state board."
This express delegation of rule-making power is subject to specific limitation. In N.J.S.A.
18A:28-13, the Legislature provided:
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The Commissioner in establishing such standards shall classify insofar
as practicable the fields or categories of administrative, supervisory,
teaching or other educational services ... which are being performed
in the school districts of this state and may, in his discretion,
determine seniority upon the basis of years of service and experience
within such fields or categories of service as well as in the school
system as a whole, or both.
Within these broad parameters, however, the Legislature has deferred to the expertise of
the Commissioner in matters of educational policy. Pursuant to this legislative grant of
power, the Commissioner, with the approval of the State Board, has promulgated N.J.A.C.
6:3-1.10, setting forth the "categories or fields" in which years of service are to be

credited.

Under the old regulation, as written prior to September 1, 1983, Hill received
senjority credit in the general category of "teacher of art,” undifferentiated as to the
elementary or secondary level, Young and Kuhlman received senjority in the identical
category. As the teacher with the longest service among the three, Hill would have been
.the last to go in the event of a reduction in force. -

The amendments to N.J.A.C. 6:3-1l10 were designed to correct what was
perceived as a fundamental weakness in the seniority system. As amended, N.J.A.C. 6:3-
1.10(1X15) states that,

. . any person employed at the secondary level in a position
requiring . . . a special subject field endorsement shall aequire
seniority only in the secondary category and only for the period of
actual service under such . . . special field endorsement. Persons
employed and providing services on a district-wide basis under a
special subject field endorsement . . . shall acquire seniority on a
district-wide basis.

Similarly, any person exclusively "employed at an elementary level” in such position "shall
acquire seniority only in the elementary category and only for the period of actual
service." N.J.A.C. 6:3-1.10(1X16).

There can be no doubt about the result which the drafters of these changes hoped
to achieve. An official publication, entitled Revision of Seniority Regulations: A Position
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Statement of the New Jersey State Department of Education (June 1983), explains that

"[t] he essential purpose of the proposal is to limit each teacher's entitlement in a district
to those subject fields or levels at which the teacher actually taught" (at page 2). With
regard to art teachers, the Revision comments:

Additionally, the Commissioner's proposal also applies the distinction
between secondary category and elementary category to special
subject teachers such as art, music, and physical education, as well as
noninstructional service personnel such as school nurses and
librarians. Thus, a person hired by a local board for service in the
elementary schools will not acquire seniority at the secondary level
even though his or her certificate endorsement is for grades K-12.
Those who have served at both levels will obtain seniority at both
levels. [at page 3]

See also, In re Seniority Rights of Certain Teaching Staff Members, 1984 S.L.D. __ (Aug.
6, 1984). If the new regulation is applicable, Hill, having never served at the elementary
level, would receive seniority in the art teacher category only at the secondary level.
Young and Kuhlmann, who never served at the secondary level, would earn seniority only

at the elementary level.

At the outset, Hill contends that the new regulations operate prospectively and
were never intended to affect seniority rights previously "accrued" under the former
regulations. It is, of course, generally true that new statutes or regulations should be
applied prospectively, absent the clear expression of an intent that they are to be given
retroactive effect. Gibbons v. Gibbons, 86 N.J. 515, 521-525 (1981); Nichols v. Jersey City
Bd. of Ed., 9 N.J. 241 (1952). Here, in fact, N.J.A.C. 6:3-L10(m) expressly provides that
the new rules "... shall apply prospectively to all future seniority determinations as of the
operative date of this rule, September 1, 1983." Recent school law decisions have applied

the new regulation only to seniority determinations made after that date. Tlustratively,
in Edison Twp. Ed. Ass'n v. Edison Twp. Bd. of Ed., 1984 S.L.D. __ (Comm' of Ed. 1984), a
local board of education imposed a reduction in force at its meeting in April 1983,
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although the impact of its decision was not felt by the affected teachers until
commencement of the 1983-84 school year. Rejecting the board's contention that the new
rule should apply, the Commissioner held that any seniority determination reached prior
to September i, 1983 was governed by the old rule. Accord, Mele v. Ramapo-indian Hills
Reg. High Sch. Dist., 1984 S.L.D. ___ (Comm'r of Ed. 1984),

Hence, it is not retroactivity to which Hill really objects. Rather, her main
complaint rests on the false assumption that she acquired "vested or accrued"” rights under
an earlier seniority rule no longer in existence. That contention will be more fully
considered in the discussion of the constitutionality of the regulation. At this stage, it is
sufficient to note that an administrative agency has the power, if not the absolute duty,
to reassess or reconsider its old policies in light of changing public needs. S$t. Joseph's
Hosp. & Med. Ctr. v. Finley, 153 N.J. Super. 214 (App. Div. 1977), certif. den. 75 N.J. 595
(1978). Whatever rights are conferred by the seniority regulation spring into being only in

the event of a "dismissal" resulting from a reduction for reasons of economy, declining
enrollment, or other good cause. N.J.S.A.18A:28-9, -10. Until such occurrence, a teaching
staff member has merely an expectancy in the existing seniority rules. Since the
reduction in this case did not occur until February 28, 1984, the situation is controlled by
the new seniority rule which became operative on September 1, 1983,

Nothing in the language of the new regulation suggests any intention to preserve
obsolete seniority categories. In support of her assertion that the new regulations provide
for continuation of previously accrued seniority, Hill points to N.J.A.C. 6:3-1.10(c), which

reads:
In computing length of service for seniority purposes, full recognition
shall be given to previous years of service within the district . ...

She finds further support for her views in N.J.A.C. 6:3-1.10(d), which states:

Employment in the district prior to the adoption of these standards
should be counted in determining seniority.
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And she also relies on N.J.A.C. 6:3-1.10(h), which provides:

Whenever a person shall move from or revert to a category, all

periods of employment shall be credited to his or her seniority in any

or all categories in which he.or she previously held employment.
The first two sections have no bearing whatsoever on the category in which Hill's prior
service should be credited. They simply require that all of Hill's prior years of service
will be recognized in some category. Hill has been given full credit for her nine years and
six months of service, so the requirement of these sections has been satisfied. Although
the third section does refer to categories, it does not say that a category is immutable.
Instead, it allows a transferred teacher to tack on service in a new assignment to prior
service in an old one. Applied to the instant case, it means that Hill's service as a
guidance counselor counts toward her seniority in the category of secondary art teacher.
Nowhere does the regulation purport to freeze categories for those who have already
served in them. By virtue of his statutory power to establish seniority standards, the
Commissioner always retains the option of altering the definitions of the categories. Any
other interpretation of the regulation would frustrate or defeat the policy embodied in the
statute. N.J. Chamb. of Commerce v. N.J. Elec. Law Enfore. Comm., 82 N.J. 57, 82-83
(1980).

Hill has not cited a single New Jersey case directly on point. Her reliance on

Nichols v. Jersey City Bd. of Ed. is misplaced. Nichols was a tenure dispute in which the

New Jersey Supreme Court applied the law existing at the time petitioner's position was
abolished in 1949 rather than a statute subsequently enacted in 195i. This ruling is entirely
consistent with the approach that the law on the date of the board's action governs.

Nor does Hill derive much benefit from cases in other jurisdictions. New York is
substantially different from New Jersey in that it apparently permits tenure and seniority
"areas" to be defined by local school districts as well as by uniform state regulation. In
the leading case of Baer v. Nyquist, 34 N.Y. 2d 291, 331 N.E. 2d 751, 357 N.Y.S. 2d 442
(Ct. App. 1974), New York's highest court invalidated an attempt by a local distriet to
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impose & new three-year probationary period on a teacher whose assignment had been
changed from science to social studies. Warning of the dangers inherent in "tenure
experimentation"” which is "open-ended and devoid of standards," 357 N.Y.S. 2d at 446,
the New York court declared that,

. . . [r]adical restructuring of tenure areas, compatible with the
purpose of the tenure statutes, should not be free of controlling
regulations or express standards propounded by the Board of Regents
or enacted by the Legislature. Most importantly, they should be
prospective in effeect. 357 N.Y.S. 2d at 444.

Such reaction to the unique circumstances of New York cannot be taken as an excuse to
restrict the statutory power of the New Jersey Commissioner of Education to adopt
carefully drawn and comprehensive regulations taking effect on a definite future date.
Indeed, the experience of New York underscores the advantages of the centralized New
Jersey system. Later New York cases reflect the prevailing theme of preventing local
distriets from subverting the underlying purpose of tenure and seniority laws. In Waiters
v. Amityville Union Free Sch. Dist., 46 N.Y. 2d 885, 387 N.E. 2d 615 (Ct. App. 1979), the
court overturned a local district's "belated attempt” to recompute tenure and seniority of

teachers in the "remedial reading area" rather than the traditional "elementary school
area."” On the other hand, in Steele v. New York City Bd. of Ed., 40 N.Y. 2d 456, 354 N.E.
2d 807, 387 N.Y.S. 2d 68 (Ct. App. 1976), the court upheld a massive layoff by the local
district on the theory that treating "guidance counseling" as a separate classification from

"elementary school teaching" was not a departure from traditional tenure areas. See also,
Brewer v. Plainview-Old Bethpage Cent'l Sch. Dist., 69 App. Div. 2d 377, 419 N.Y.S. 2d
159 (App. Div. 1979), aff'd on other grounds, 51 N.Y. 2d 855, 414 N.E. 2d 389, 433 N.Y.S.
2d 1009 (Ct. App. 1980). Compare McNamara v. Rochester Bd. of Ed., 54 App. Div. 2d
467, 389 N.Y.S. 2d 682 (App. Div. 1976), where the intermediate appellate court concluded
that the Baer rule is binding only on local distriets and does not preclude the Legislature

from enacting retroactive tenure and seniority provisions.

Other state cases on which Hill relies are not more favorable to her position.
Wisconsin has refused to give retroactive effect to a new statute exempting one-room
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school districts from the tenure law. State v. Dist. No. 2, Town of Red Springs, 237 Wis.
186, 295 N.W. 36 (Sup. Ct. 1949). On the date of the school board's action, the new statute
had not yet been enacted. Again, the Wisconsin case is merely an example of a court

applying the existing law. California has held that a local board of education may not
retroactively reduce a teacher's placement on the salary guide for reasons other than
fraud, error or mistake. Barnes v. Mt. San Antonio College Dist., 32 Cal. Rptr. 609, 218
Cal. App. 2d 881 (Dist. Ct. App. 1963); Aebli v. San Francisco Bd. of Ed., 62 Cal. App. 2d
706, 145 P. 2d 601 (Dis. Ct. App. 1944). But the court's reasoning in these cases rests on
the finding that the reduction would be arbitrary, capricious or unreasonable. Certainly it

is not unreasonable for New Jersey to seek to improve the quality of education by taking
teaching experience into account in its seniority determinations. Moreover, the
California cases dealing with salary involve potential impairment of contract problems
not present in the New Jersey dispute over seniority rights.

Finally, Hill asserts that she possesses a "vested right" to seniority secured by
either the Federal or State Constitution. Insofar as Hill's claim is based on the
impairment of contract clause, U.S. Const., Art. I, § 10, cl. 1, her claim must fail. Tenure
rights in New Jersey, and by implication seniority rights as well, are created by statute
and not by contract. Shelko v. Mercer Cty. Special Service Sch. Dist., 97 N.J. 414, 417
(1984); Spiewak v. Rutherford Bd. of Ed., 90 N.J. at 72. New Jersey is not precluded by
the contract clause from adopting new statutes or regulations which abrogate prior
statutory or regulatory rights. Phelps v. State Bd. of Ed., U5 N.J.L. 310 (Sup. Ct. 1935),
aff'd sub. nom. Phelps v. West New York Bd. of Ed., 116 N.J.L. 412 (E. & A. 1936), aff'd 300
U.S. 319 (1937); Greenway v. Camden Bd. of Ed., 129 N.J.L. 46 (Sup. Ct. 1942).

Accordingly, Hill's rights, if any, must be founded on the due process clause of
the Fourteenth Amendment to the United States Constitution, U.S. Const., 14th Amend.,
or the corresponding provision of the State Constitution, N.J. Const., Art. I, para. 1. Both
sources prohibit New Jersey from depriving a person of life, liberty or property without
due process of law. Property entitled to protection under the due process clause is not an
abstract or formless concept, but rather a term given meaning and substance by state law.
In Board of Regents v. Roth, 408 U.S. 564, 577 (1972), the Supreme Court explained:
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Property interests, of course, are not created by the Constitution,

Rather, they are created and their dimensions are defined by existing

rules or understandings that stem from an independent source such as

state law — rules or understandings that secure certain benefits and

that support elaims of entitlement to those benefits.
As already noted, New Jersey statute confers seniority rights ". . . according to standards
to be established by the commissioner with the approval of the state board." N.J.S.A.
18A:28-10. Teachers possess inchoate seniority rights until such time as a dismissal
actually occurs. Ibid. Hill has no claim to greater rights than those which are conferred
by this statute. "There can be no vested right in the continued existence of a statute or
rule of the common law which precludes its change or repeal." Magierowski v. Buckley,
39 N.J. Super. 534, 558 (App. Div. 1956). Nobody has "a vested interest in any rule of law
entitling him to insist that it shall remain unchanged for his benefit." Cirelli v. Ohio
Casualty Ins. Co., 133 N.J. Super. 492, 501 (Law Div. 1975), modified 72 N.J. 380 (1977).
Since the Commissioner of Education amended the seniority rules before the date of her
dismissal, Hill does not have a "property interest™ qualifying for protection under the due

process clause.

In re Jamesburg High Sch. Closing, 83 N.J. 540 (1980) does not dictate another

outcome. The dissent as well as the majority agreed that the existence and scope of
teacher tenure rights were dependent on the meaning of the applicable statutes. They
differed only in their statutory interpretation. Likewise, Taureck v. City of Jersey City,
149 N.J. Super. 503 (Law Div, 1977) does not hold that municipal firefighters possess
"vested rights" apart from statute. To the contrary, the case stands for the proposition

that firefighters are entitled to certain statutory rights which cannot be waived or

bargained away by agreement of the parties.

In sum, Hill's seniority rights vested at the time of the reduction. Prior to that
event, the Commissioner of Education adopted regulations, prospective in effect, which
changed the categories for determining seniority. Hill's rights are governed by the
regulation in force on the date of the Board's action.
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Order

It is ORDERED that the relief requested by Hill is DENIED. Hill is entitled to
be placed on the preferred eligibility list for reemployment in the category of art teacher
at the secondary level.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. H'owever, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

[ hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Dj ATE ’ I KEN R. SPRINGER, ALJ
Recéipt Acknowledged: -

DATE / [ 7 DEPARTMENT OF EDUCK
DEC 10 1984
DATE

al
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ELSA HILL, :
PETITIONER, :
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN : DECISION
OF WEST ORANGE, ESSEX COUNTY,
RESPONDENT, :
AND :

MARILYN KUHLMANN, :

INTERVENOR. :

The record and initial decision have been reviewed. Excep-
tions by petitioner and Intervenor Kuhlmann were filed within the
time prescribed in N.J.A.C. 1:1-16.4a, b and c.

Petitioner excepts to the initial decision by the judge in
arguments previously advanced before the Administrative Law Court,
analyzed therein and rejected. Petitioner contends that the inter-
pretation herein of N.J.A.C. 6:3-1.10 is unfair because it elimi-
nates previously accrued seniority.

Intervenor Kuhlmann in exceptions in reply to those of
petitioner notes specifically that the exceptions 80 filed are
virtually identical to the argquments advanced before the Administra-
tive Law Court, were fully considered by the judge and rejected by
her. The Commissioner concurs with the arguments advanced by
Intervenor Kuhlmann. The Commissioner observes that the seniority
regulation N.J.A.C. 6:3-1.10 was amended to benefit the pupils of
New Jersey by providing for the retention of teachers with actual
experience in a given teaching area. The Commissioner particularly
rejects petitioner's argument that the ALJ‘'s interpretation of the
regulations eliminates previously accrued seniority. As appro-
priately ©pointed out by the ALJ "[t]eachers possess inchoate
gseniority rights until such time as a dismissal actually occurs."
(Emphasis supplied.) (Initial Decision, at p. 11) Such conclusion
is unmistakably supported by the 1language of N.J.S.A. 18A:28-11
which provides:

"In the case of any such reduction the board of
education shall determine the seniority of the

persons affected according to such standards and
shall notify each such person as to his seniority

statug. xxxn (Emphasis supplied.)
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The foregoing is precisely what occurred in the instant
matter. The reduction in force took place and petitioner was
correctly accorded  her seniority entitlement pursuant to the
"standards *** established by the Commissioner with the approval of
the state boargd." (N.J.S.A. 18BA:28-10) The standards utilized by
the Board were the latest standards recommended by the Commissioner
and approved by the State BRBoard of Education for application pro-
spectively from September 1, 1983.

The Commissioner affirms the findings and determination as
rendered in the initial decision in this matter and adopts them as
his own.

Accordingly. the Petition of Appeal is hereby dismissed.

Petitioner's entitlement to placement on the preferred

eligibility list for reemployment is in the category of art teacher
at the secondary level.

JANUARY 21, 1985 COMMISSIONER OF EDUCATION

STATE BOARD OF EDUCATION

DECISION

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

May 1, 1985

Pending N.J. Superior Court
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INITIAL DECISION
OAL DKT. NO. EDU 4678-84
AGENCY DKT. NO. 153-5/84

PETER FISCHBACH,
Petitioner,
V.

NORTH BERGEN

BOARD OF EDUCATION,
Respondent.

Louis P, Bueceri, Esq., for petitioner
(Bueceri & Pincus, attorneys)

John C. McGlade, Esq., for respondent
(Greenberg & Covitz, attorneys)

Record Closed: October 29, 1984 Decided: December 12, 1984
BEFORE KEN R. SPRINGER, ALJ:

Statement of the Case

This case involves the issue of whether interest can and should be allowed on an
award of back salary entered by the Commissioner of Education. An award of back pay in
favor of Peter Fisehbach ("Fischbach") was entered on December 29, 1983 and not paid by
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the North Bergen Board of Education ("Board") until nine months later on September 25,
1984. Although the parties agree on the amount of the award, they differ on whether
Fischbach is entitled to interest for the period during which the award remained unpaid.
The amount in dispute is $2,791.

Procedural History

On May 17, 1984, Fischbach filed a verified petition with the Commissioner of
Education seeking liquidation of the amount of a previous award of back pay, together
with interest from entry of the award until date of payment. The Board filed its answer
on June 21, 1984. Subsequently, on June 27, 1984, the Commissioner of Education
transmitted the matter to the Office of Administrative Law for determination as a
contested case pursuant to N.J.S.A. 52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq.

Both parties waived the opportunity for a hearing. Instead, they submitted a
joint stipulation of facts on September 25, 1984. By consent order entered on October 29,
1984, the amount of back pay due from June 15, 1979 through August 25, 1983 was fixed at
$31,329. Upon receipt of legal briefs filed by both parties, the record closed as of October
29, 1984,

Findings of Fact

All of the relevant facts are undisputed. From the pleadings and the joint
stipulation of the parties, I FIND:

On December 15, 1981 Fischbach instituted a prior proceeding before the
Commissioner of Education, designated OAL Dkt. No. EDU 311-83, in which he claimed
that certain actions of the Board constituted a violation of his tenure and seniority rights.
As a result of this prior proceeding, on December 29, 1983 the Commissioner of Education
issued an order directing the Board to "forthwith reinstate Fischbach to the position of
assistant superintendent in the district” and to "promptly pay to Fischbach the difference,
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if any, between the salary on the negotiated guide for a high school vice principal and the
amount actually earned by Fischbach for the period from June 15, 1979 to the date of
reinstatement.” Fischbach v. North Bergen Bd. of Ed., 1983 S.L.D. _ (Comm'r of Ed.
1983). Fischbach took an appeal from a portion of the Commissioner's decision, which was

affirmed by the State Board of Education and is presently pending on appeal before the
Appellate Division. However, respondent never brought.a cross-appeal and, therefore,
must be regarded as having accepted the amount of the award granted by the
Commissioner of Education to Fischbach.

The dollar amount of the award may be readily ascertained from the language of
the Commissioner's order and the Board's own records. Within two months after the
Commissioner's decision, Fischbach wrote to the Board setting forth his calculation of the
principal amount due and owing. Because of the subsequent abolition of the position of
assistant superintendent in the district, the parties could not agree on the amount of the
award, if any, to which Fischbach may be entitled for the 1983-84 school year. That
question is the subject of a separate appeal now pending before the Office of
Administrative Law under Dkt. No. EDU 2691-84. Nevertheless,-the Board ultimately
accepted Fischbach's figures for the amount of back pay due from June 15, 1379 through
August 25, 1983 in the amount of $31,329. I am informed by the parties that the Board
paid that sum to Fischbach on September 25, 1984.

Fischbach continues to claim that he is entitled to interest from the date of the
Commissioner's decision on December 29, 1983 until his receipt of the money on
September 25, 1984. Calculated at the simple rate of 12 percent per annum, the amount of
interest acerued during that period would be $2,791. In response, the Board contends that
the Commissioner of Education lacks jurisdiction to allow interest on an unpaid award.

Conclusions of Law

Based on the foregoing facts and the applicable law, I CONCLUDE that the
existing policy of the Commissioner of Education precludes the allowance of interest on
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an unpaid award; however, the circumstances of this case would be appropriate for the
allowance of interest if the Commissioner wishes to change that policy.

N.J.S.A. 18A:6-9 confers upon the Commissioner of Education the jurisdiction "to
hear and determine, without cost to the parties, all controversies and disputes arising
under the school laws." Traditionally, the Commissioner has awarded back pay and other
emoluments to teachers whose tenure rights have been violated. See Spiewak v.
Rutherford Bd. of Ed., 90 N.J. 63 (1982) (remand of matter to Commissioner of Education
to determine what benefits are owed to successful litigants in a tenure dispute); Garfield
Bd. of Ed. v. State Bd. of Ed., 130 N.J.L. 388 (Sup. Ct. 1943) (upholding award of back pay
to tenured teacher who was illegally terminated). No statutory authority exists for the
allowance of interest in connection with an award of back pay. Absent such express

statutory authorization, the Commissioner of Education has consistently refused to allow
interest on an award for lost earnings., McLean v. Glen Ridge Bd. of Ed., 1977 S.L.D. 311
(Comm'r of Ed. 1977); North Bergen Fed'n of Teachers v. North Bergen Bd. of Ed., 1975
S.L.D. 461 (Comm'r of Ed. 1975); David v. Cliffside Park Bd. of Ed., 1967 S.L.D. 192
(Comm'r of Ed. 1967); Romanowski v. Jersey City Bd. of Ed., 1966 S.L.D. 219 (Comm'r of
Ed. 1966). The rationale of these cases appears to be that a state administrative agency

lacks jurisdiction to allow interest unless such power is directly granted by statute.

Interest serves the two-fold purpose of making the injured party whole and
preventing the losing party from becoming unjustly enriched. Decker v. Elizabeth Bd. of
Ed., 153 N.J. Super. 470, 475 (App. Div. 1977). Its primary purpose is compensatory rather
than punitive. City of East Orange v. Palmer, 52 N.J. 329, 334 (1968). Generally, the
State or other governmental entity is not liable for interest unless by statute or contract
it has assumed that liability. Fasolo v. Div. of Pensions, 190 N.J. Super. 573 (App. Div.
1983); Elizabeth Police Super. Off. Ass'n v. Elizabeth, 180 N.J. Super. 51l (App. Div. 1981).
Annotation, "Recovery of interest on claim against a governmental unit," 24 A.L.R. 2d
928 (1952). But there is growing recognition of important modifications to this general
rule. Thus, in Fasolo, at page 583, the Appellate Division declared that,
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. even in the absence of a statutory provision for interest on an
obligation of a governmental entity "a legislative purpose to allow
interest . . . may be found in the nature of the burden imposed and
the relative equities between the beneficiaries . . ." [Citation
omitted.] Nor is it necessary to find a "legislation intent" in all
cases. As this court has said

such interest may, in a proper case, be awarded in the absence
of such a statute because of overriding and compelling
equitable reasons.

With inéreasing frequency, courts have permitted administrative agencies to add
interest to the total package of relief, notwithstanding the lack of any statutory
authority. Illustratively, in Law v. Parsippany-Troy Hills Bd. of Ed., Superior Court,
Appellate Division, Dkt. No. A-280-82T2 (Sept. 25, 1983) (unreported), the State Board of
Education found that petitioner had been improperly denied his salary increment for the

1980-81 school year. On appeal, the Appellate Division accepted petitioner's argument
that the local board of education would "benefit unjustly from the use of his moneys if
interest is not imposed." (slip op. at p. 5). Consequently, the court remanded the matter
for determination of the amount of the increment withheld "together with interest to be
calculated in accordance with R. 4:42-1(a)." (slip op. at p. 6). There is no mention of any
statutory basis for this ruling. Similarly, in Salem Cty. Bd. for Voe. Ed. v. MeGonigle,
Superior Court, Appellate Division, Dkt. No. A-3417-78 (Sept. 29, 1980) (unreported), the
Public Employment Relations Commission followed its usual practice of declining to

award interest along with the back pay award resulting from an unfair labor practice.
Without citing any specific statute, the Appellate Division held that allowance of interest
would be "entirely appropriate on the record in this case." (slip op. at p. ). Again, the
case was remanded with instructions to the Commission to modify its original order to
inelude an allowance of simple interest.

More recently, in Kramedjian v. Town of Irvington, Superior Court, Appellate
Division, Dkt. No. A-2989-80T3 (Nov. 15, 1983) (unreported), the court addressed the
question of whether the Civil Service Commission possessed the power to grant interest
on an award of back pay. At the administrative level, the 