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INITIAL DECISION
OAL DKT. NO. EDU 5752-84
AGENCY NO. 241-6/84

THOMAS CAMILLI,
Petitioner
v.
BOARD OF EDUCATION OF THE
NORHTERN HIGHLANDS REGIONAL
HIGH SCHOOL DISTRICT,
Respondent

Kenneth L. Nowak, Esq., for petitioner
(Zazzali, Zazzali & Kroll, attorneys)
Albert O. Scafuro, Esq., for respondent

Record Closed: November 2, 1984 Decided: November 14, 1984

BEFORE WARD R. YOUNG, ALJ:

Petitioner, a tenured teaching staff member initially employed on September 1,
1971 with & physical science endorsement on his instructional certificate, alleged the
Board violated his seniority rights when it assigned a non-tenured teacher to teach physics

while reducing his employment from full to half-time.

The Board denies the allegation and asserts that, pursuant te N.J.A.C. 6:3-

L10(1)15, petitioner did not accrue seniority as a teacher of Physics because he had not

served in that assignment.
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The matter was transmitted to the Office of Administrative Law on August 1,
1984 as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. A prehearing conference
was held on October 9, 1984 at which the parties agreed to submit the matter for summary
decision. The issue was briefed by the parties and the record closed on November 2, 1984,
the date established for final submission.

The following facts were stipulated and incorporated in the Prehearing Order
entered on October 9, 1984, and are adopted herein as FINDINGS OF FACT:

L Petitioner has been emploved in respondent's school distriet since
September 1, 1971.

2. Petitioner possessed a certificate to teach with an endorsement as a
teacher of physical science at the time of his employment.

3. Petitioner is a tenured teaching staff member.

4, Petitioner has been assigned to teach chemistry annually since his
employment through June 1984,

5. On June 11, 1984, the Board acted on a reduction of force through the
abolishment of a full-time chemistry position and establishment of a half-
time chemistry position.

6. Petitioner was offered the half-time chemistry position for 1984-85 and
accepted same, reserving his right to claim a full-time position within the
seope of his certificate and seniority acquired.

7. A non-tenured teacher was assigned to teach physies for the 1984-85 school
year.

ka




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5752-84

8. The answers by the respondent to interrogatories propounded by petitioner
are stipulated as facts by respondent, and shall be attached to petitioner's

brief or memorandum of law.

Additionally, an admission in an answer to an interrogatory resulting from
Stipulation #8 is also adopted as a FINDING OF FACT, which is that petitioner's

performance as a teacher is not at issue.

Respondent is correet in stating that, pursuant to N.J.A.C. 6:3-1.10(1)15 and
effective September 1, 1983, seniority only accrues in a category in an instructional
endorsement under which a tenured teaching staff member has actually served. However,
respondent fails to note that, pursuant to N.J.A.C. 6:3-L10(m): "This action shall apply
prospectively to all future seniority determinations as of the operative date of this rule,
September 1, 1983."

It cannot be disputed that the physical science endorsement authorizes the
teaching of "phvsics, chemistry, and earth and space sciences other than geography.”
Petitioner's accrual of seniority under the pre-amended regulation is vested, and tacking
seniority accrual from September 1, 1983 is restricted to actual service under an
endorsement. See In the Matter of the Seniority Rights of Certain Teaching Staff
Members Employed by the Old Bridge Township Board of Education and the Edison
Township Board of Eduecation, Middlesex County, 1984 S.L.D. (decided August 6,
1984),

1 FIND that petitioner accrued 12 vears of seniority as a teacher of Physies
under the physical science endorsement possessed by him at the time of his employment.
I CONCLUDE, therefore, that petitioner's seniority rights were violated when his
employment for the 1984-85 school year was reduced to half-time while the Board
employed a non-tenured teaching staff member as a teacher of Physics.

The Board is hereby ORDERED to make petitioner whole for the current school
year by providing to him all the benefits of full-time employment from September 1, 1984,

3
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.

52:14B-10.

I hereby PILE this Initial Decision with Saul Cooperman for consideration.

/¥ //M /92y

DATE
. . el PRSI
/\//".”//‘ nler /"/ /"/,}"/‘/ R /"V ot
DATE DEPARTMENT OF EDUCATION
NOV 2 11984
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g
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THOMAS CAMILLI,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
NORTHERN HIGHLANDS REGIONAL HIGH
SCHOOL DISTRICT, BERGEN COUNTY,

RESPONDENT.

The record and initial decision have been reviewed. Excep-
tions were filed by the parties within the time prescribed by
N.J.A.C. 1:1-16.4a, b, and c.

The Board excepts to the determination that petitioner's
seniority rights were violated when his employment as a chemistry
teacher for the 1984-85 school year was reduced to half-time while
the Board employed a nontenured teacher of physics. It contends
that the initial decision fails to state petitioner never taught
physics and that the teacher of physics has been teaching in the
Board's employ since April 2, 1984 and therefore has seniority over
petitioner.

The Board argues that the 1initial decision violates the
spirit and intent of N.J.A.C. 6:3-1.10 (1) 15 adopted June 1, 1983,
effective September 1, 1983. It avers that this regulation is to
prevent the very situation the 1initial decision creates, namely,
putting a teacher into a classroom situation teaching a course in
physics which he has never before taught. According to the Board,
such a decision would not take into consideration the best interests
of the students.

Finally, the Board asserts that petitioner waived his right
to claim seniority to the physics position because the position was
advertised on March 21, 1984 yet he did not apply for it.

Petitioner affirms the judge's determination that he 1is
entitled to the controverted physics position whether one were to
apply the current seniority regulations effective September 1, 1983
or the prior ones. He claims entitlement under the current regula-
tions, N.J.A.C. 6:3-1.10(1)(15), because these regulations state
that seniority accrues in the subject area endorsement in which one
has actually served. He cites N.J.A.C. 6:11-8.4(b)(1l4) as further
support of his position. This regulation authorizes the holder of a
physical science endorsement to teach physics, chemistry, and earth
and space sciences other than geography. Thus, petitioner argues he
has accrued seniority in the endorsement in which he has taught --
physical sciences -- and 1is, therefore, entitled to the physics
position held by a nontenured teacher. Of this he states:

5
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"#%x*To hold, as the Board urges, that the peti-
tioner accrued seniority under the new rules only
in chemistry not only contradicts the clear terms
of the new seniority rules, it would create an
unsupportable and harsh distinction in the scope
of seniority accrual between different endorse-
ments . For example., a holder of an English
secondary certificate would accrue seniority in
all English courses, even though the teacher may
have only taught one or two courses. Yet the
Board would have holders of a physical science
endorsement treated differently, with senioricy
accruing only in the class taught despite the
endorsement. There is no basis or support in the
regulations for such a distinction in the manner
in which seniority accrues under different
endorsements. This is not a case in which the
petitioner held physical science and business
endorsements, never taught a business course, but
now asks to exercise seniority in business. The
petitioner has held a physical science endorse-
ment and has accrued seniority in the
authorizations wunder it - he now seeks to
exercise his seniority in his physical science
endorsement over a nontenured teacher who holds a
general science endorsement. !

(Petitioner's Exceptions, at p. 3)

Petitioner further argues that, if he does not have
seniority in physics under the new seniority rules, he did accrue
seniority under the prior rules whereby seniority in the secondary
category accrued in all fields covered even if never taught.
Mulhearn v. Board of Education of Sterling Regional High School
District, Docket No. A-5123-81T2 (N.J. Superior Court, Appellate
Division, October 31, 1983. He contends that the question then
becomes whether he lost all that seniority when the new rules were
promulgated. ©Petitioner agrees with the judge that his seniority
was not lost, because, inter alia, the new rules state that they are
to be applied prospectively only. Further, the new regulations show
"zx%no indicia of a desire to strip tenured teachers of seniority
they had accrued under the prior law. Indeed, to do so would be
unconstitutional.' (Petitioner's Exceptions, at p. 4)

In addressing the issue of seniority, the Commissioner is
constrained to emphasize that seniority 1is a right which only
applies to tenured personnel, thus he finds no merit in the Board's
argument that the nontenured teacher has greater 'seniority'" than
petitioner because the nontenured teacher has taught physics since
April 1984. Further, seniority is a right which only has meaning
when a reduction in force is acted upon by a Board. The pertinent
statutes read:
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N.J.S.A. 18A:28-9

"Nothing in this title or any other law relating
to tenure of service shall be held to limit the
right of any board of education to reduce the
number of teaching staff members, employed in the
district whenever, in the judgment of the board,
it is advisable to abolish any such positions for
reasons of economy or because of reduction in the
number of pupils or of change in the adminstra-
tive or supervisory organization of the district
or for other good cause upon compliance with the
provisions of this article."

N.J.S.A. 18A:28-10

*'Dismissals resulting from any such reduction
shall not be made by reason of residence, age,
sex, marriage, race, religion or political
affiliation but shall be made on the basis of
seniority according to standards to be estab-
lished by the commissioner with the approval of
the state board."

If the action to reduce force occurred prior to
September 1, 1983, the prior seniority regulations are controlling.
If the action occurred after that date, the current regulations are
controlling when calculating seniority. In either circumstance,
seniority determination is undertaken as a result of a reduction in
force. In the instant matter, the Board's action to reduce peti-
tioner's position occurred in June 1984, therefore, seniority is
determined on the basis of the current regulations. The prior regu-
lations have no applicability nor do they provide a vested right to
seniority for any individual who was not subject to a reduction in
force prior to September 1, 1983. There can be no issue of
stripping petitioner of seniority rights accrued under the prior
regulations since his seniority rights only took on meaning in June
1984 at the time he was subject to a reduction in force.

Petitioner is correct, however, in his argument that the
current regulations entitle him to the physics position. The
language of N.J.A.C. 6:3-1.10(1)(15) 1is clear and unambiguous that
seniority accrues in the subject area endorsement(s) in which one
actually serves. Petitioner has been a chemistry teacher for his
entire service with the Board. Thus, his seniority attaches to the
physical science endorsement, not merely chemistry. The physical
science endorsement includes not only chemistry but physics and
earth and space science other than geography: therefore, petitioner
is unquestionably entitled to the physics position to which the non-
tenured teacher was assigned.
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The Board is in error when it argues petitioner waived his
seniority rights to the physics position because he failed to apply
for the position in March 1984. A tenured staff member who is
subjected to a reduction in force is under no obligation to apply
for a position to which he or she has entitlement by virtue of
seniority. It is the responsibility of the Board to review its
eligible staff to assure that no tenured employee has entitlement to
a position prior to determining a vacancy exists that a nontenured
individual may fill.

In addition to the above, the Commissioner 1is constrained
to point out that the citation of the August 6, 1984 01d Bridge and
Edison case in the initial decision is not applicable in the matter
sub judice. That decision involves the seniority rights of
(1) teachers assigned under elementary endorsement to grades 7 and 8
in either elementary schools or junior high schools or to teach
common branch subjects in grades 9-12; (2) teachers assigned to
teach simultaneously in two categories; and (3) persons serving
under special subject endorsements or educational services certifi-
cates who are subject to a transfer to a grade level other than
initially assigned.

Having determined that petitioner has accrued 13 years'
seniority wunder the physical science endorsement pursuant to
N.J.A.C. 6:3-1.10(¢1)(15), the Commissioner adopts the judge's
recommended order for the reasons stated herein. The Board is to
assign petitioner immediately to the position to which he is
entitled and to provide him any salary, benefits, and emoluments
that may have been lost as a result of the Board's improper actions
in denying him the full-time physics position.

COMMISSIONER OF EDUCATION

JANUARY 3, 1985
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THOMAS CAMILLT,

PETITIONER-RESPONDENT,
V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF TEE : DECISION
NORTHERN HIGHLANDS REGIONAL HIGH
SCHOOL DISTRICT, BERGEN COUNTY,

RESPONDENT-APPELLANT.

Decided by the Commissioner of Education, January 3, 1985

For the Petitioner-Respondent, Zazzali, Zazzali and Kroll,
(Kenneth I. Nowak, Esq., of Counsel)

For the Respondent-Appellant, Scafuro and Gianni,
(Albert 0. Scafuro, Esqg., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

May 1, 1985




You are viewing an archived copy from the New Jersey State Library.

INITIAL DECISION
OAL DKT. NO. EDU 7002-83
AGENCY DKT. NO. 217-4/80A

BERGENFIELD EDUCATION ASSOCIATION,
CLAIRE M. KINGSLEY, ELAINE NICHOLAS,
MARY McEWAN, BEVERLY KATZ, HELEN M.
CASAZZA and JOAN MOORE,

Petitioners,

v,
BOARD OF EDUCATION OF THE
BOROUGH OF BERGENFIELD,
BERGEN COUNTY,

Respondent.

APPEA RANCES:

Gregory T. Syrek, Esq,, for petitioners
(Bucceri & Pincus, attorneys)

Sidney A. Sayovitx, Esq., for respondent
(Greenwood & Sayovitz, attorneys)

Record Closed: October 12, 1984 Decided: November 21, 1984
BEFORE ARNOLD SAMUELS, ALJ:

This decision is the result of a remand to the Commissioner of Education from
the Appellate Division of the Superior Court of New Jersey.
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OAL DKT. NO. EDU 7002-83
PROCEDURAL HISTORY

In April 1980, the petitioners (six teachers in the Bergenfield School District) and
their employee representative organization filed petitions with the Commissioner of
Education claiming rights to tenure, plus related compensation and benefits. The six
teachers were categorized as Title I, Compensatory Education or Supplemental
Instructors, and were among a larger group of teachers who were initially involved in the
litigation, but subsequently withdrew. The respondent, Board of Education of the Borough
of Bergenfield (Board), contested the petitioners' claims and, among various defenses,
pleaded that the petitioners' actions were barred by the 90-day filing limitation in
N.J.A.C. 6:24-1.2, and that the petitioners should be barred because of the equitable

defense of laches.

The matter was heard and decided by the Office of Administrative Law (DKT.
EDU 3298-80) in February 1981. It was held that 1) the 90-day filing limitation did not
operate to bar the petitioners' claims; 2) the laches defense was eliminated from
consideration because of lack of proof, and 3) based upon the case law then in effect, the
petitioners were not entitled to tenure in their Title I, Compensatory Education or
Supplemental Instructors positions.

In May 1981, the Commissioner of Education reversed the administrative law
judge on the question of the 90~-day filing limitation, holding that N.J.A.C. 6:24~1.2 should
have barred consideration of the petitions. Nevertheless, the Commissioner also
considered the findings and conclusions of the Initial Decision on the merits, and he
affirmed the administrative law judge's determination that the petitioners were not
tenure-eligible.

The Commissioner's decision was appealed to the N.J. State Board of Eduecation.
In January 1982, the State Board issued a decision that 1) reversed the Commissioner of
Education and reinstated the administrative law judge's determination that the 90-day bar
did not apply; 2) affirmed the Initial Decision and the Commissioner of Education as to
the lack of tenure-eligibility of two of the six teachers, Casazza and Kingsley, and 3)

11
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reversed the administrative law judge and the Commissioner of Education and found that
petitioners, Moore, Nicholas, McEwan and Katz had attained tenure (holding that more
recent cases decided by the Appellate Division mandated a different result).

The matter was then appealed to the Appellate Division of the Superior Court,
which issued its decision (A-2615-81T2, unpublished) on May 19, 1983, At that time, the
Appellate Division had the beneift of the New Jersey Supreme Court's definitive
pronouncement on the subject, Spiewak v. Rutherford Board of Education, 90 N.J. 63
(1982). That decision clarified and simplified the question of tenure eligibility for Title I,
Compensatory Education teachers and Supplemental Instructors, all of whom would

acquire tenure upon meeting the same statutory conditions as those teachers who are
regularly employed.

In recognizing the application of the Spiewak holding to the Bergenfield
teachers, the Appellate Division stated:

The major issues on this appeal have been recently resolved by
the decision in Spiewak v. Rutherford Bd. of Education. 90 N.J.
63 (1982), holding that Title 1 teachers and supplemental
teachers who provide remedial and supplemental instruction to
educationally handicapped children could acquire tenure if they
otherwise meet the criteria of N.J.S.A. 18:28-5. Recognizing
that Spiewak is controlling at least to some extent, we need
only consider the appropriateness of a remedy to be afforded to
the six teachers involved in this case. [Bergenfield Education
Assn. et al. v. Board of Education of the Borough of
Bergenfield, Bergen County] .

After discussing the standards upon which remedies for the six teachers should
be based, in accordance with Spiewak, the Appellate Division remanded the matter to the
Commissioner of Education for further proceédings consistent with its opinion. The
Commissioner; in turn, transmitted the remand to the Office of Administrative Law for
hearing and determination pursuant to N.J.S.A. 52:14F-1 et seq. A prehearing conference
was held on December 14, 1983 at the Office of Administrative Law in Newark, New
Jersey. The Prehearing Order stated that the sole issue to be decided was "the definition

—
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and calculation of benefits, if any, to which the petitioners are entitled pursuant to and in
accordance with the foregoing decision of the Appellate Division.”

TESTIMONY OF WITNESSES

Three days of hearing and argument were held on March 19, June 19 and
September 12, 1984. Extensive briefs were filed both before and after hearing. Exhibits
were marked in evidence; a list of which is attached hereto. A detailed stipulation of fact
was filed, together with a voluminous quantity of supporting materials and documents,
such as salary guides for the Bergenfield publie schools during the years in question, salary
and benefits information relating to each of the petitioners, copies of negotiated
contracts for the years in question between the Bergenfield Board of Education and the
teachers' representative, Bergenfield Education Association, and the prior decisions of the
courts and administrative agencies.

Testimony was taken from each of the petitioner teachers, five of whom (Katz,
Nicholas, Moore, Kingsley and Casazza) briefly stated the daily hours that they had taught
during each of the years of their employment. That testimony from the five teachers was
uncontradicted and is therefore accepted as FACT.

The sixth petitioner, Mary McEwan, also testified, primarily about details that
precluded her continued employment as a teacher after December 1979. She left her
position at the end of December 1979 until September 1980, in anticipation of the
imminent birth of a child, when a maternity leave that she requested was denied (exhibit
J-10 letters). Mrs. McEwan never returned to school. She became pregnant again in July
1980 (resulting in the birth of twins in January 1981), and she gave birth to another child
in July 1983. She did not contact or communicate with the Board regarding the possibility
of renewed employment after July 1980. The Board employed another teacher in her
place, without regard to any tenure or seniority rights that McEwan might have had.

13
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Mrs. McEwan filed a complaint with the Division on Civil Rights relating to the
Board's refusal to grant the requested maternity leave beginning in December 1979
(exhibit R-1). That complaint was pending at the time the petition in this matter was
filed with the Commissioner of Education, which resulted in the April 1981 Office of
Administrative Law Initial Decision referred to above. She subsequently withdrew the
portion of her petition in this matter that referred to the maternity leave denial. That
withdrawal was offered on the record at the hearing, and it became part of the Initial
Decision referred to above. The withdrawal was accepted by the Commissioner of
Education and was not otherwise dealt with by the New Jersey State Board or the
Appellate Division in the proceedings that followed. Mary McEwan never appealed or
proceeded further on that issue after dismissal of her claim for lack of probable cause by
the Division on Civil Rights, until she offered testimony at the remand hearing in this
matter on September 12, 1984, The claim was also reasserted in the petitioner's briefs.
The above facts, as to Mary McEwan, were also uncontradicted and are found to be FACT.

The supervisor of personnel for the Board, Donald Angelica, also testified. He
indicated that, as hourly employees, the petitioners were paid upon submission of vouchers
for each pay period. Beginning in the 1979-81 school year, different salary guides and
schedules were negotiated for different categories of teachers; such as special education
instructors, summer employees and part-time teachers. These separate schedules were
negotiated with the teachers' union, and the agreements were reached as a result of good
faith negotiations. Mr. Angelica said that the Board had recognized that the part-time or
supplemental teachers were tenured or tenure-eligible, but the negotiations for hourly
salary schedules were nevertheless guided by recognition that their duties and
responsibilities were different from those of regular teachers. He acknowledged that
there was no discussion in the negotiations of any rights the petitioners had (presumably
to benefits other than salary) beyond the hourly wage. Since the date of the decision in
Spiewak, all Title I, Compensatory Education and Supplemental Instructors have received
contract salaries from the Board for a full day's work.

Evan Goldman, president of the local teachers' union and its chief negotiator,
acknowledged that, on behalf of the petitioners, he had agreed to the different salary

14
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schedules for certified hourly employees in negotiations for 1979-81 and 1981-83
contracts. He affirmed that the negotiations were held in good faith. He also testified
that there was recognition during the negotiations that these hourly employees were

tenured or tenure-eligible.

The foregoing testimony, also being uncontradicted, is acecepted as FACT.

LEGAL DISCUSSION

A. ‘Tenure. There is essentially no argument about the petitioners' tenure
status. They all possess the required certification and have met the time-in-service
requirements of N.J.S.A. 18A:28-5. They became tenured or were tenure-eligible during
the years involved in their claims. See Spiewak at 81.

B, Retroactive Relief. The remand order of the Appellate Division in this
case must be followed as the law of the case, despite an application of the law by the
Appellate Division that appears to directly contradict the holding in Spiewak. The
Supreme Court in Spiewak held that the parties before it were entitled to "retroactive
payment of any benefits that they would have received if they had been awarded tenure
properly." 90 N.J. at 83, n. 2. However, as to teachers not involved as plaintiffs in the
Spiewak litigation, the Supreme Court held that "[t]eachers not before the court will
therefore not be entitled to any back-pay award." Id. at 2. In another group of five
consolidated post-Spiewak cases, Rutherford Education Association, et al v. Board of
Education of the Borough of Rutherford, (N.J. App. Div. January 11, 1984, A-2014-82T3)
(unreported) similar in some respects to the matter at hand, a different Appellate Division
panel followed the Supreme Court opinion and denied retroactive relief to the teachers in

Rutherford and other districts who were not before the court in Spiewak.
This forum is in no position to argue with the law of the case, and it must be

followed, regardless of the seemingly clear language of Spiewak and the diametrically
different applications of its ruling by different Appellate Division panels. The petitioners

15
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here must be treated as if they were "before the court” in Spiewak, because the Appellate

Division ordered it.

C. The 90-day filing limitation, N.J.A.C. 6:24-1.2. The question of the 90-day
bar was fully litigated and decided in the Office of Administrative Law Initial Decision of
February 1981 and affirmed by the State Board of Education in January 1982 (after an
intermediate reversal by the Commissioner in May 1981). The Appellate Division did not
address the subject and it was not part of the remand. Therefore, the 90-day filing
limitation of N.J.A.C. 6:21~1.2 does not apply. It has been finally determined. It is the
law of this case and should not be disturbed.

D. Laches. The above comments are also applicable to the respondent's
attempt to bar the petitioners' claims by use of the equifable doctrine of laches. That
subject was simarily dismissed by the administrative law judge in the Initial Decision of
February 1981, due to lack of evidence, and that ruling was left untouched by the three
appeals that followed. It also is not part of the remand and the prior ruling must remain,
as the law of the case.

E. Mary McEwan's claims. Mrs. McEwan has conceded that, by virtue of her
earlier withdrawal and lack of appeal of the Division on Civil Rights dismissal, she has
waived any rights she may have had to contest denial of the maternity leave she
requested, (See petitioner's reply brief at 19). As for any possibility of her reemployment
thereafter, by calculdtion of seniority rights arising out of her tenure status, she
admittedly was unable to engage in such employment because of the birth of three
children during that time. In addition, she failed to contact or communicate with the
Board to ask for reemployment. Any relief she might have been entitled to by virtue of
her seniority rights during that period of time woiuld be purely speculative.

However, Mary McEwan did not waive any retroactive claims that she may have

for tenure and benefits for periods of time prior to December 1979. In that respect she
stands in the same position as the other petitioners.

16
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F. Prospective benefits (following the decision in Spiewak in June 1982) to
which the petitioners are entitled. The respondent has conceded that proper and full
prospective adjustments have been, or should be, made in the salaries and benefits of
those petitioners whose employment extended beyond the June 1982 date of the decision
in Spiewak. Therefore it is unnecessary to deal further with the petitioners' entitlement
to such prospective benefits., The principle stated in Rutherford applies here:

The prospective application of the salary and benefits of the
parties to the instant appeals are to be calculated from the
date of the Spiewak decision, June 23, 1982 to the present.
Moreover, the appellants are entitled to receive salary and
employment benefits at the same rate as other teaching staff
members with similar experience and qualifications employed
by the various Boards. Rutherford Education Association v.
Board of Ed. of the Borough of Rutherford, at 16.

G. Retroactive Relief. As stated above, the law of this case dictates that the
petitioners are to be treated as if they were before the court in Spiewak, where the
Supreme Court ruled that the petitioners, being tenured, were entitled to "all the
emoluments and benefits afforded other teaching staff members.” Id. at 69. It was also
held that the parties were entitled to "retroactive payment of benefits that they would
have received if they had been awarded tenure properly." Id. at 83, n. 2. The court in
Spiewak then remanded the matter to the Commissioner of Education to determine when
tenure had acerued and what retroactive benefits were owed to the teachers. The court
also stated:

We do not decide what, if any, additional benefits the teachers
in these cases are entitled to, either retroactively or
prospectively. That is primarily a matter of contract and the
relevant collective bargaining agreements are not part of the
record. Further, the parties for the most part did not brief this
question and the Appellate Division did not address it, We
therefore remand to the Commissioner of Education to make
that determination in accord with the principles laid down in
this opinion. Spiewak at 84 n. 3.

17



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 7002-83

The same task is needed here. Since the petitioners' employment histories are
stipulated, the dates on which each of them should have been awarded tenure are capable
of ascertainment by the parties.

Calculation and payment of the retroactive dollars to be awarded them for
deficiencies they may have suffered from the time of the attainment of tenure up to the
date of the decision in Spiewak is also required. However, it is complicated by the fact
that these teachers had entered into collective bargaining agreements with the Board
beginning with the 1979-80 school year. Salary schedules were arrived at in those
agreements that differed from the salary guide schedules in the regular teachers'

contracts.

For periods of tenured or tenure-eligible employment prior to the 1979-80
collective bargaining agreement, each teacher should have received salary and benefits at
the same rate as other teaching~staff members with similar experience and qualifications.
For subsequent periods of time until June 23, 1982 (the date of the Spiewak decision),
there is a question as to whether the negotiated agreement should control, if at lesser
rates of compensation and benefits. Should they be nullified because they do not comport
with the mandate of Spiewak?

That question was discussed in Hyman v. Board of Education of Teaneck, 1983
SLD (Commissioner of Education, August 15, 1983), where the Commissioner held
that the Spiewak mandate for equality in eligibility for benefits and salary guide

placement does not necessarily preclude Boards from negotiating differences in salary
schedules for supplemental or other special teachers as opposed to regular teachers,
providing that there is a "clear recognition and acceptance on both sides in the
negotiating process that the special teachers are by law teaching staff members eligible
to obtain tenure.," In this case, the testimony of both the supervisor of personnel for the
Board and the chief negotiator for the union agreed that the 1979-81 and 1981-83
contracts were entered into after good faith negotiations and recognition that the hourly
employees were tenured or tenure-eligible., However, there was no mention of whether or
not the hourly rate salary schedules contained differentials for levels of preparation and
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experience. There was also no mention of any provision for possible military service
credit nor the withholding of benefits for unsatisfactory service. The stipulation of facts
in this matter shows that no health or pension benefits, sick days and personal days were
provided to hourly employees in 1979-80, but such benefits were given them thereafter. It
is obvious that the Commissioner has strictly construed the Hyman acceptance of
negotiated differentials between special and regular teachers. See West Orange
Supplemental Instructors Association v. Board of Ed. of the Town of West Orange, 1984
SLD ___ {Commissioner of Education, February 23, 1984) and Office of Administrative
Law DKT. EDU 6355-83; Margaret Wentworth v. Board of Ed. of Township of Parsippany -
Troy Hills, 1984 SLD ___ (Commissioner of Education, April 13, 1984.)

Even though the petitioners here entered into good faith hourly wage agreements
through union negotiations with the Board prior to and after Spiewak, those agreements
must be negated, in the absence of recognition on the schedules for the petitioners' years
of experience and levels of training. The Spiewak court's recognition of the existence of
separate agreements does not invalidate the mandate for equality of salary and benefits
at the same rate as other teaching staff members with similar experience and
qualifications. Rutherford Education Association v. Board of Ed. of Rutherford, at pages
16-18.

The Rutherford, West Orange and Wentworth decisions are concerned with

enforcing the statutory requirements for teachers' salaries and benefits in accordance
with the Spiewak standards, but not with principles of the sanctity of contracts. If that
situation causes later inhibitions or difficulties in the negotiating process for all teachers,
it is nevertheless not relevant to this determination.

It is therefore CONCLUDED as follows:
A. Each of the petitioners was tenure-eligible and each of them attained

tenure at the time they satisfied the certification and time in service
statutory requiréments of N.J.S.A. 18:28-5.
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B. The petitioners are to be awarded retroactive benefits (for periods of time
prior to the decision in Spiewak on June 23, 1982) as if they were before
the court in Spiewak. See para. G, infra.

C. The petitioners' claims are not barred by the 90-day filing limitation of
N.J.A.C. 6:24-1.2.

D. The petitioners' claims are not barred by the doctrine of laches.

E. Mary McEwan's claims for periods of time after the termination of her
employment in December 1979 should be disallowed. She withdrew that
portion of her petition from this action following dismissal of the
allegations by the Division on Civil Rights, and she should not be permitted
to reinstitute those claims.

As to benefits for periods of time prior to December 1979, Mary McEwan's
claims are included with those of the other five petitioners.

F. The petitioners are entitled to the same salary and benefits as other
teaching-staff members in the district, subject to contractual differsnces
that satisfy the Hyman standard, prospectively and retroactively from the
date of the Spiewak decision.

As for prospective benefits, it has been represented that suitable
adjustments have been made in the petitioners' salaries and benefits (those
who remained employed) since the date of Spiewak, and no relief need be
ordered for such prospective benefits,

G. Retroactively, for the periods of time from each teacher's attainment of
tenure, up to the 1979-80 school year (when collective bargaining
agreements and separate salary schedules were begun) the full differentials
between their prorated salary schedules and those of regular teachers
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should be calculated and paid to them. Appropriate adjustments should
also be made for each of them with the Teachers' Pension and Annuity
Fund.

The same result obtains thereafter, because the Hyman standard has not
been met, The hourly schedules for the petitioners' salaries in the 1979-81
and 1981-83 collective bargaining agreements are invalid to the extent that
they provide less equivalent pay to the petitioners than that of regular
teachers, and the petitioners should be awarded the same differentials for
those years as for the pre-1979-80 years.

It is so ORDERED.

The parties are in factual agreement as to the hours, dates and rates of pay for
each petitioner. Therefore, counsel are further ORDERED to perform the necessary
calculations and computations to implement the foregoing, using the statistical data
submitted in the exhibits,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 7002-83

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Nonsla, 21,1504

DATE ARNOLD SAMUELS, ALJ

Receipt Acknowledged:
N

9 J’-:' e ﬂ'/,/".f? :
Necow hee 26 (77 e LA
DATE ' DEPARTMENT OF EDUCATION
Mailed To Parties:
NOV 291984
DATE
dm/e

)
2

£

B U SR S EP ST



You are viewing an archived copy from the New Jersey State Library.

BERGENFIELD EDUCATION ASSO-
CIATION, CLAIRE M. KINGSLEY

ET AL.,
PETITIONERS,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION ON REMAND
BOROUGH OF BERGENFIELD, BERGEN
COUNTY,
RESPONDENT.

The Commissioner has reviewed the record of this matter
including the initial decision on remand rendered by the Office of
Administrative Law.

It is observed that exceptions to the initial decision and
replies to those exceptions were filed by the parties pursuant to
N.J.A.C. 1:1-16.4a, b and c.

In the Commissioner's judgment the exceptions raised by the
parties to the initial decision are without merit essentially for
those reasons expressed by the judge in his recommended findings and
legal conclusions in the initial decision.

The Commissioner, however, 1is <constrained to comment
further upon the Board's strenuous objections to what it contends is
a serious error by the judge in reaching the following conclusions
with regard to the retroactive and prospective benefits to be
accorded petitioners herein:

"x%*B. The petitioners are to be awarded retro-
active benefits (for periods of time prior
to the decision in Spiewak on June 23,
1982) as if they were before the court in
Spiewak. See para. G, infra.

T

F. The petitioners are entitled to the same
salary and benefits as other teachingstaff
members in the district, subject to con-
tractual differences that satisfy the
Hyman standard, prospectively and retroac-
tively from the date of the Spiewak
decision.
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As for prospective benefits, it has been
represented that suitable adjustments have
been made in the petitioners' salaries and
benefits (those who remained employed)
since the date of Spiewak, and no relief
need be ordered for such prospective
benefits.

G. Retroactively, for the periods of time
from each teacher's attainment of tenure,
up to the 1979-80 school year (when
collective bargaining agreements and
separate salary schedules were begun) the
full differentials between their prorated
salary schedules and those of regular
teachers should be calculated and paid to
them. Appropriate adjustments should also
be made for each of them with the
Teachers' Pension and Annuity Fund.

The same result obtains thereafter,
because the Hyman standard has not been
met. The hourly schedules for the peti-
tioners' salaries in the 1979-81 and
1981-83 <collective bargaining agreements
are invalid to the extent that they pro-
vide less equivalent pay to the peti-
tioners than that of regular teachers, and
the petitioners should be awarded the same
differentials for those years as for the
pre-1979-80 years.®w®*"
(Initial Decision, at pp. 11-12)

In this instance the scope of the remand of this matter by
the Appellate Division is clear. (Bergenfield, A-2615-81T2, decided
May 19, 1983) The purpose of these proceedings is to establish the
retroactive and prospective benefits due petitioners pursuant to
Spiewak. Thus, the remand of this matter effectively 1limits the
scope of these proceedings and thereby precludes the Board from
raising the defenses of timeliness and laches. Such defenses raised
by the Board are hereby dismissed.

The Commissioner cannot ignore the fact that the Board
failed to accord petitioners the same salary and benefits as other
teaching staff members for the periods of time controverted herein.
It is evident that, prior to the 1979-80 school year, petitioners
were not recognized as tenure-eligible pursuant to N.J.S.A. 18A:28-5
nor were they included as part of a recognized bargaining unit for
the purpose of negotiating their salary and benefits, as were all
other regular teaching staff members. 1In accordance with the Hyman
standard, petitioners are therefore entitled to the rights of salary
and benefits accorded to all other regular teaching staff members
who were tenure eligible prior to the 1979-80 school year.
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Similarly, the Commissioner upon review of those negotiated
agreements (J-12) in effect from 1979-81 through 1981-83 finds and
determines that they do not comply with the statutory provisions of
N.J.S.A. 18A:29-6 et seq. pertaining to the mandatory minimum salary
schedules which establish the basis upon which clear recognition of
petitioners' salaries and benefits were to be premised in order to
conform to the Hyman standard at the time each of these negotiated
agreements (J-12) became effective.

In this regard, these negotiated agreements which contain
the separate salary schedules designating petitioners' hourly com-
pensation are restricted to seven steps solely designating years of
employment. The Commissioner finds and determines that the scope of
these negotiated salary schedules is inadequate and contravenes the
specific purpose and intent of N.J.S.A. 18A:29-6 et seq. Such
schedules must thereby be declared without force and effect 1in
accordance with the directives laid down in Spiewak and Hyman.

Finally, with respect to the representations made by the
parties that suitable prospective adjustments have been made to
petitioners' salaries and benefits as of the date of the Spiewak
decision no further relief need be ordered provided they are not
inconsistent with this decision and further that each of the nego-
tiated agreements including the agreement in effect from 1983-85
(J-12) does not deprive those petitioners who are currently employed
by the Board of any salary or benefits to which they were otherwise
previously entitled.

Accordingly, the parties are hereby ordered to comply with
those findings and conclusions set forth in paragraphs A through G,
ante, in the initial decision as supplemented by the Commissioner
herein. It is further ordered that the schedule of payments of
those salaries and benefits accruing to petitioners be effected
without unreasonable delay through mutual agreement between the
parties.

COMMISSIONER OF EDUCATION

JANUARY 10, 1985

Pending State Board
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INITIAL DECISION
OAL DKT. NO. EDU 8406-83
AGENCY DKT. NO. 266-7/83A

BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE,

Petitioner,

V.

BOARD OF EDUCATION OF
MANASQUAN, BOARD OF EDUCATION
OF THE BOROUGH OF BELMAR,
BOARD OF EDUCATION OF THE
BOROUGH OF SEA GIRT, BOARD OF
EDUCATION OF THE BOROUGH OF
SOUTH BELMAR, BOARD OF EDUCA-
TION OF THE BOROUGH OF SPRING
LAKE, BOARD OF EDUCATION OF THE
BOROUGH OF SPRING LAKE HEIGHTS,
MONMOUTH COUNTY, AND BOARD OF
EDUCATION OF THE BOROUGH OF
POINT PLEASANT BEACH, OCEAN
COUNTY,

Respondents.
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OAL DKT. NO. EDU 8406-83

BOARD OF EDUCATION OF THE
BOROUGH OF SOUTH BELMAR,
Third Party Petitioner,
v.
BOARD OF EDUCATION OF THE CITY
OF ASBURY PARK,
Third Party Respondent.

Peter P. Kalae, Esq., for the petitioner, Brielle Board of Education (Kalac, Newman
& Griffin, attorneys)

Seymour J. Kagan, Esq., for the respondent, Point Pleasant Beach Board of
Education (Berry, Kagan, Privetera & Sahradnik, attorneys)

Malachi J. Kenney, Esq., for the respondent, Manasquan Board of Education (Kenney
& McManus, attorneys)

Daniel P. Fahy, Esq., for the respondent, Spring Lake Board of Education

Jay C. Sendzik, Esq., for the respondent, Spring Lake Heights Board of Edueation
(Anton & Sendzik, attorneys)

Kemneth B. Fitzsimmons, Esq., for the respondent, Belmar Board of Education (Sinn,
Gunning, Fitzsimmons, Cantoli, West & Pardes, attorneys)

Dominick A. Cerrato, Esq., for the Sea Girt Board of Education (Cerrato, O'Connor,
Mehr & Saker, attorneys) (No appearance)

Joseph N. Dempsey, Esq., for the respondent and third party petitioner, Board of
Education of the Borough of South Belmar (No appearance)

J. Peter Sokol, Esq., for the third party respondent, Asbury Park Board of Education
(McOmber & McOmber, attorneys)

Record Closed: October 2, 1984 Decided: November 16, 1984
BEFORE AUGUST E. THOMAS, ALJ:

The Board of Education of the Borough of Brielle filed this Petition of Appeal
with the Commissioner of Education, which seeks to terminate its sending-receiving
relationship with the Board of Education of Manasquan. The Commissioner transferred
this matter to the Office of Administrative Law as a contested case, pursuant to N.J.S.A.
52:14F-1 et seq. A prehearing conference was conducted on December 21, 1983, in the
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Office of Administrative Law, Trenton. South Belmar, which sends some of its pupils to
Asbury Park High School and others to Manasquan High School, filed a third party petition
enjoining the Asbury Park Board of Education. It was determined in the Prehearing Order
to hold the third party petition in abeyance pending the determination of the Brielle
Board's petition against the Manasquan School District.

Thirteen days of hearing were conducted in the Manasquan Borough Hall,
Manasquan, beginning March 26, 1984, and ending June 25, 1984, Seventy-six documents
were admitted in evidence and ten witnesses testified. The record closed on October 2,
1984, after receipt of the Brielle Board's reply brief. The Boards of Edueation of South
Belmar, Sea Girt, and Asbury Park did not participate in the hearing. The Brielle Board
filed a brief and a reply brief after the hearing, The Boards of Education of Spring Lake,
Spring Lake Heights, and Belmar joined in the Manasquan brief; however, each elected not
to submit a separate brief. The respondent Board of Education of Point Pleasant Beach
filed a brief and a reply to the Manasquan Board of Education brief.

BACKGROUND INFORMATION

‘This is a sending-receiving termination case, The Brielle Board seeks to
terminate its more than 50-year sending-receiving relationship with Manasquan
(Monmouth County) and to send its pupils to Point Pleasant Beach High School (Ocean
County). Brielle seeks a phased withdrawal over a four-year period so that its pupils now
attending Manasquan High School can complete their education there.

Brielle is one of six districts sending pupils (grades 9-12) to Manasquan High
School. The statute governing the termination of sending-receiving relationships is set
forth at N.J.S.A. 18A:38-13 and it reads as follows:

No such designation of a high school or high schools and no such
allocation or apportionment of pupils thereto, heretofore or
hereafter made pursuant to law shall be changed or withdrawn, nor
shall a district having such a designated high school refuse to
continue to receive high school pupils from such sending district
except for good and sufficient reason upon application made to and
approved by the commissioner, who shall make equitable
determinations upon any such applications,

[
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The Commissioner will grant an application for change of designation or
reallocation of pupils only when he is satisfied that benefits to the pupils thereby will
outweigh the loss to the receiving distriet. In Bd. of Ed. of the Borough of Haworth v. Bd.
of Ed. of the Borough of Dumont, 1950-51 S.L.D. 42, 43 the Commissioner set forth the
rationale for the interpretation of R.8. 18:14-7 (now N.J.S.A. 18A:38-13) as follows:

In considering an application for a change of designation or
reallocation of pupils, the Commissioner must be mindful of the
purpose of the high school designation law. In this State there are
165 school distriets which maintain high schools for pupils of all
high school grades. This means that 387 school districts must
depend upon the 165 for the education of their high school pupils.
This arrangement is mutually advantageous. The sending districts
obtain high school facilities cheaper than such facilities can be
provided by themselves and the additional pupils enable the
receiving districts to expand their educational offerings and reduce
their overhead.

The success of the so-called "receiving-sending set-up" has given
New Jersey an enviable position in the nation in secondary
education. New Jersey has fewer small high schools than any other
State in the United States. It was to give stability to the
receiving-sending set-up that the first high school designation law
was enacted. Before the enactment of this law, receiving distriets
hesitated to bond themselves to ereet buildings and to expand their
facilities to provide for tuition pupils for the fear that the tuition
pupils might be withdrawn after the facilities have been provided.
The high school designation law protects such districts from the
withdrawal of tuition pupils without good cause. This statute
benefits the sending district as well as the receiving distriet, If
the law were not in effect, many sending districts, either
individually or by uniting with other districts, would be burdened
with the erection and maintenance of high schools,

In order to provide for cases where good and sufficient reasons
exist for the transfer of pupils to another high school, the
Legislature charged the Commissioner with the duty of
determining when there is good and sufficient reason for a change
of designation. The Commissioner feels constrained to exerecise his
discretion under the statute with great caution. Otherwise, the
law will not accomplish the salutary purposes intended by the
Legislature. Accordingly, the Commissioner will grant an applica-
tion for change of designation or reallocation of pupils only when
he is satisfied that positive benefits will acerue thereby to the high
school pupils sufficient to overcome the claims of the receiving
distriet to these pupils.

The burden of proof rests upon the petitioning board to establish
the good and sufficient reason for change required by R. S. 18:14-7.
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In my view this rationale has not changed over the years even though there may have been
a change in the number of high school districts in the state.

In Bd. of Ed. of the Tp. of Washington, Mercer Cty. v, Bds. of Ed. of the Upper
Freehold Reg. Sch. Dist.,, Monmouth Cty., Plumsted Tp., Ocean Cty, and Millstone Tp.,
Monmouth Cty., 1983 S.L.D, (decided Dec. 7, 1983) the State Board of Education
commented as follows:

Under the statute, the Commissioner of Education must determine
whether good and sufficient reason has been presented by the
petitioning board and "weigh all the relevant factors in reaching his
conclusion,” Branchburg Bd. of Ed. v. Somerville Bd. of Ed., 173
N.J. Super. 268, 216 (App. Div, 1980). The relevant factors bear
repeating here. They include the educational impact, financial
impaet, facility considerations and racial impact upon all pupils
and districts involved, These are the principal factors to be
studied and must be dealt with in every sending-receiving inquiry.
Petitioning districts, traditionally, have been required to
demonstrate by a definite presentation of facts, that it has
satisfied the "good and sufficient reason™ test, We continue to
support these requirements,

In addition, in the past, the Commissioner and this Board have
required that petitioning districts prove that the receiving distriets
prove that the receiving districts are unable to offer a thorough
and efficient education. See Bd. of Ed. of the Boro of
Merchantville v. Bd. of Ed. of the Tp. of Pennsauken et al., 1982
S.L.D. July 26, 1982) and In the Matter of the Application of the
Bd. of Ed. of the Boro of Ogdensberg for the Termination of Its
Sending-Recelving Relationship with the Bd. of Ed. of the Boro of
Franklin, Sussex Cty., 1977 S.L.D. 610, e believe this require-
ment to be unrealistic and an almost impossible burden of proof. It
is no longer acceptable. Furthermore, we do not read the statute,
N.J.S.A. 18A:38-13, as imposing such a heavy burden.
Consequently, the State Board relieves petitioning boards from this
unrealistic task and eliminates this requirement as a -condition
precedent to the termination of sending-receiving relationships in
the future.

Considering the above-cited statute and the aforementioned decisional law as
a framework of reference, the facts bearing on the application to terminate the sending-
receiving relationship between Brielle and Manasquan are set forth below.

In its third party petition, the Board of Education of the Borough of South
Belmar asserts that it is under legislative obligation to send its secondary school pupils to
be apportioned between Manasquan and Asbury Park High Schools as of the ratios that
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existed in 1943-44. Believing that time has affected the basis for establishing those
ratios, the South Belmar Board seeks to have all of its pupils transferred to the Manasquan
High School if the Commissioner terminates the sending-receiving relationship between
Brielle and Manasquan, stating that the withdrawal of Brielle would leave sufficient room
in Manasquan High School for the South Belmar pupils. It is because of the nature of this
South Belmar cross-petition against Asbury Park that that matter has been held in
abeyance pending the outcome of the instant petition by Brielle.

FACILITY CONSIDERATIONS

Brielle contends that Manasquan High School is overcrowded and that it has
been overcrowded for a long time. To support this contention, Brielle relies on the annual
evaluation reports of Manasquan High School by the Monmouth County Superintendent of
Schools, Specifically, Brielle states that the county superintendent made the following
recommendations:

The school building and site do not provide suitable accommoda-
tions to carry out the school educational program. It is recom-
mended that all of the high school buildings require plans for
renovations and/or possible additions, , , . [P-59, p. 3]

.+ . Continued efforts to maintain the physical plant at the high
school in good condition despite overcrowding and inadequate
facilities. [P-58, p. 21

Submit a plan and timeline to eliminate the use of substandard
instructional space and to address the overerowding situation at
Manasquan High School. [P-57, p. 2}

Address the overcrowding and poor storage space in the Home
Economics and Child Care facility. ... [P-56, p. 3]

The distriet remains in Interim Approval (August 31, 1981 classifi-
cation status), in the area of Other Law and Regulation regarding
facilities. The district is cognizant of the fact that overcrowding
and substandard facilities exist at the high school. A recent bond
issue was defeated by the Manasquan voters but the district is
investigating alternative ways to alleviate the situation. Submit an
updated status report with district plans and timeline to alleviate
the facility problem. [P-26, p. 2-3]

With the declining enroliment projections, it is expected that the
overcrowded situation will be alleviated within three years. It
must be noted here that the district continues to maintain Interim
Approval Classification status in the area of facilities. [P-27,
p. 1]

31
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School buildings have been declared overcrowded by the Commissioner when
the number of pupils attending exceeds the functional capacity of the structure. The
Commissioner addressed overcrowding and functional capacity in Morris Sch. Dist. v.
Bds. of Ed. of Harding and Madison, 1974 S.L.D. 457, 467 through the testimony of a
consultant to the Division of Facilities Services of the State Department of Education.

At that time the Commissioner's consultant to the Division testified that "there is no
uniform system throughout the nation. .. which may apply to an evaluation of school
building capacities . . ."; however, the consultant stated that the State Department of
Education has devised its own formula, in use since 1969, which attempts "to rate school
buildings as to the number of pupils that the building can accommodate comfortably."
The Commissioner's consultant further labeled the formula as a "bench mark" or a
"guideline,” and admitted that "extended schedules," "open campus policies,” and "work
experience programs” had an effect on the objective validity of the data he presented at
that hearing.

At the request of the Brielle Board an expert from the State Department of
Education toured the Manasquan High School, accompanied by its Superintendent and
other members of the high school administration, and the expert developed a funectional
capacity study of the high school (P-20). At that time the functional capacity was
determined to be 749, later revised to 663 because certain facilities allowed in the initial
functional capacity study were discounted since they had been listed as substandard
spaces by the Monmouth County Superintendent's office (P-21). The Commissioner's
expert testified that no capacity can be assigned to a substandard facility and such a
facility cannot be included in the functional capacity calculations if the space has not
been approved for instruction by the Division of Facilities Planning Services. These
designated substandard facilities were defined as an industrial arts building and the home
economics building, which were described as being temporary facilities, However, the
expert testified that the Division records indicated that these two facilities had been
approved by the Division and that Manasquan was given the benefit of that approval by
including these two buildings in another revised functional capacity calculation. The
functional capacity was then established as 722 (P-23, P-24). The third area (room 213)
did not qualify. It would have made the functional capacity 749,

The Commissioner's expert also toured the Point Pleasant Beach High School
for the purpose of gathering information to compute its functional capacity and he later
established a functional capacity of 567 for Point Pleasant Beach High School (P-25). The
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pupil population at Point Pleasant Beach High School for 1984-85 is projected as 439
(P-15). (The total number of pupils involved from Brielle averages about 40 per year since
the eighth graders are already in Manasquan High School, P-14.)

The Manasquan Board purchased a two-story residential home in 1950 and
converted it into classrooms to accommodate the home economic pupils. Seeking
additional space for its high school students, the Manasquan Board converted one of its
elementary school buildings, which is located across the street from the high school to be
used by the high school pupils in its high school program. A four classroom "POD" was
attached to the elementary school building and has been utilized as high school classroom
space since 1979. Additionally, since 1950, the industrial arts facilities at Manasquan
High School are located in another structure on the high school grounds. This structure is
a one-story building containing seven rooms used for wood shop, metal shop, mechanical
drawing, art and a finishing room (P-3, p. 4-29). Brielle criticizes this facility
incorporating language used by Uniplan in an educational facilities master plan, which
states that the industrial art rooms for metals, wood and drafting are all inadequate (P-3,
p. 4-23). These four structures make up the Manasquan "campus."

The record shows that Manasquan High School was on split sessions from the
1971 to about 1979 or 1980 and that from the 1979 or 1980 school year to the 1983-84
school year, the school was on a modified session of nine periods per day with staggered
starting times. The record shows also that for the 1984-85 school year, the district will
provide a traditional eight—period pupil day., Brielle argues that this traditional day will
result in more pupils' utilizing the same facilities in a shortened schéol day causing even
greater overcrowding in the high school,

The Point Pleasant Beach High School Board asserts that the functional
capacity for its high school is 567 and that its pupil population for the 1983-84 school year
was approximately 441. Point Pleasant Beach argues that its enrollment is declining and
that without Brielle students its projected enrollment will be less than 350 pupils by
1991-92 (P-15). Point Pleasant argues that its availability as an underutilized school
offers an attractive and viable resolution to the overcrowding problem in Manasquan as
well as improving its own chances for survival.

Funectional capacity is only one of the factors considered in determining
whether or not pupils are being provided with a thorough and efficient educational
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program. The expert from the State Department of Education who examined the
facilities testified that he used a 75 percent utilization factor in those functional capacity
studies and that a higher utilization factor could have been utilized. He testified further
that in large high schools and in vocational schools in particular, it is not unusual to see
utilization factors of nearly 100 percent (a 75 percent utilization factor means that 25
percent of the classroom space is unused at any one time). The record indicates that the
higher utilization factor poses no strain on the facility or its ability to handle the pupil
population; rather, the strain would be on the administration to make efficient and
effective plans for the higher utilization factor, He testified also that virtually every
older secondary school in the state has an enrollment in excess of its functional capacity.

The Manasquan Superintendent testified that Manasquan evidenced a utiliza-
tion rate of instructional classrooms in exeess of 90 percent for the 1983-84 school year
and that a similar utilization rate would be used in the 1984-85 school year,

Brielle contends that Manasquan's Educational Facilities Master Plan labels
some of its structures as inadequate and unsafe (P-3, p. 4-23). A monitor from the
Monmouth County Monitoring Team and the Monmouth County Superintendent also
testified that approval for the use of substandard facilities would not be granted if there
was any question of safety. The Monmouth County Superintendent testified that there
was no evidence that Manasquan's facilities were unsafe.

There is adequate testimony in the record to show that both Point Pleasant
Beach and Manasquan are providing excellent educational programs, This statement was
attested to by the County Superintendents of schools of both Ocean and Monmouth
counties. The record shows that both districts are meeting or exceeding all thorough and
efficient educational mandates.

ENROLLMENT PROJECTIONS

The Manasquan Superintendent testified that the school's enrollment has been
declining annually since 1976, In September 1978, the high school enrollment was 1,475
and in September 1982 it was 1,095. The Uniplan study predicted a significantly higher
number of pupils attending Manasquan High School through its use of a (Cohort) survival
ratio method of caleulating future enrollment (P-3, p. 3-16), The Superintendent testified
that she used the straight line method of calculating projected enrollment because in her
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experience it has been proven more reliable. The straight line enrollment projection
utilizes grade-by-grade enrollment figures for each of the elementary schools which sends
pupils to Manasquan High School, It is projected that each elementary student will enter
the high school at the appropriate time. The Superintendent testified that she anticipates
a continuing decline in enrollment for the foreseeable future and that document P-14
represents her enrollment projections through the straight line projection method.
According to P-14, the Superintendent's enrollment projected for Manasquan High School
is 1,009 pupils for the 1984-85 school year and that enroilment is projected to diminish to
808 for the 1988-89 school year. The Superintendent testified also that if Brielle were
permitted to withdraw in the 1985-86 school year, Manasquan would be left with 970
pupils and subsequently, 880 in 1986-87; 788 in 1987-88; and 660 in 1988-89,

The record shows that the original petition of appeal requested a four-year
phase out of the Brielle pupils beginning in the 1984~85 school year. However, Brielle
indicated that because of the timing of the hearing in this matter that the phase-out could
not begin to take place until the 1985-86 school year and that it would still require four
years to complete. The Manasquan Superintendent testified that based upon P-14 in
evidence, the enrollment at Manasquan High School for the 1988-89 school year would be
808 pupils including the Brielle pupils and 660 without the Brielle pupils. The Monmouth
County Superintendent examined this document and gave his opinion that the Brielle
pupils should remain in the Manasquan School District. He testified also that although
some of Manasquan's facilities had been labeled substandard, they were not inadequate,
but they needed upgrading. He testified that one of the reasons for the interim approval
given Manasquan was to keep pressure on the district to upgrade and modernize its
facilities.

It may be stated generally that Brielle has characterized the Manasquan
campus as overcrowded because it is operating above its listed functional capacity.
Brielle has also alleged that the campus style setting with the out-buildings, some of
which were not designed for use by high school pupils, are inadequate and in some
instances unsafe. Specifically, Brielle identifies the problems of inereased passing time
between classes and the fact that some pupils have to go outside during inclement
weather to change classes,

The Manasquan Superintendent denied that any of these factors are significant
in terms of operating a sound educational program in the Manasquan School District. She
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testified that the passing time between classes was not significantly longer and that there
was no disadvantage to pupils' having to walk outside between classes to another building.

CURRICULUM

There is ample evidence in the record to show that both Manasquan and Point
Pleasant Beach High Schools offer a broad curriculum. In fact, the Monmouth-County
monitoring expert testified that she has done an on-site inspection of the Manasquan
facility since 1979 and that she is familiar with Manasquan's educational program. The
expert testified specifically that Manasquan has come into the 20th century with its
program and that it is comprehensive and excellent, She testified further that
Manasquan's curriculum is one of the finest in the county if not in the state. This expert
testified also that Manasquan's curriculum meets the educational needs of all of its pupils
ineluding their talents, Her testimony further indicates that the comprehensive nature of
the Manasquan curriculum particularly in journalism, art, and musie, may lead to some
overcrowding but that she would not give up a program because of the overcrowding. Her
testimony included the statement that there is a need for large pool of pupils in order to
offer a comprehensive program; however, with declining enrollment the program will
suffer and the advanced placement courses will be the first to go. With regard to the
1988-89 projection of 660 pupils in the Manasquan High School if Brielle was permitted to
withdraw, she testified that without Brielle it would not be possible to maintain the scope
of the current curriculum with such a limited enrollment,

With regard to its overcrowded facility and curriculum offerings, the
monitoring expert testified that "substandard”" is the designation given to any space not
originally designed as a classroom. As far as the overcrowding is ceoncerned, the
Monmouth County Superintendent decided that the overcrowding would correct itself.
She testified also that she was surprised that Manasquan was moving from a nine-period
day to an eight-period day and that it was her belief that this would be going in the
opposite direction to relieve overcrowding, Nevertheless, the expert testified that she
was concerned more with room utilization and that she was absolutely convinced that
Manasquan has an excellent program. Her testimony included the statement that although
it is better to have the library in the central building, it really doesn't matter whether the
school district has one or four buildings making up its high school complex. She testified
that she did not decide that Manasquan was overcrowded because it exceeded its
functional capacity; rather, she reached that determination based on several large classes
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she witnessed and that the Manasquan Superintendent mentioned overcrowding to her.
She testified also that the Shore Regional High School is on staggered session because of a
transportation problem; however, it receives full approval from the State Department of
Education rather than interim approval because there is nothing that Shore Regional can
do about its transportation problem.

Concerning the length of classes and the passing time between classes, the
monitoring expert testified that the state minimum time for a class is forty minutes and
that Manasquan classes run 45 minutes plus additional time for passing between classes;
therefore, Manasquan more than meets the minimum standard even with the extra two
minutes allowed for passing to the out-buildings. She testified also that the size of a class
is not a factor in the excellent offerings and programs of the school and that the best way
to evaluate the school's program is to observe how the school is being utilized. She
testified that not only would the quick solution of removing Brielle not be the best
solution, it would be a mistake. Her testimony included the statement that most districts
are experiencing declining enrollment; however, the educational program has a greater
weight than overcrowding and the solution to Manasquan's problem will be resolved by the
attrition it will experience in the next several years. This testimony was also supported
by the Mohmouth County Superintendent of Schools, who testified that in his experience
significant declines in enrollment always resulted in reductions in the scope of the
curriculum despite the theoretical possibilities that a school distriet could choose to spend
more money in order to maintain the curriculum,

The Manasquan Superintendent testified that several courses would have to be
dropped if the enrollment declined 35 percent and she identified those courses on the
record. Additionally she testified that some of the language offerings such as French III
and IV and Spanish Il and IV would have to be consolidated in the event of a 35 percent
enrollment decline, and she identified further borderline courses and possible problems
with a similar reduction in enrollment. The Superintendent also testified that the
withdrawal of Brielle pupils would have a substantial impact on the school's extra-
curricular activity programs because of the heavy involvement of Brielle pupils.

RACIAL IMPACT

It is conceded by all litigants that the racial impact of removing the Brielle
pupils will have little if any significance in the racial balance of either Manasquan or
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Point Pleasant Beach High Schools. The data published in the New Jersey Publie School
Racial Ethnic Data, 1982-83, shows that Point Pleasant Beach had a white pupil
population of 97.2 percent. It is anticipated that with the addition of the Brielle pupils,
that percentage will decline to 92.6 percent (P-2). Manasquan, 95.4 percent white (P-2),
states that the transfer of its Brielle pupils to Point Pleasant Beach would involve
approximately 20 minority pupils and that its consequence would reduce the proportion of
minority students in Manasquan approximately 2 percent (to 93.4 percent) while it would
increase the proportion of minority pupils at Point Pleasant Beach High School to
approximately 3 to 4 percent.

EDUCATIONAL IMPACT

Brielle argues that the State Board decision in Washington requires that the
Commissioner consider the educational impact on all of the pupils involved and that
means that Point Pleasant Beach High School must be considered.

Brielle argues that overcrowded school facilities produce adverse educational
results. This assumption is grounded on the assertion that split and modified school
sessions caused by overcrowding have been universally frowned upon by the educational
community, Further, thorough and efficient monitors traditionally score each district's
facilities as well as its education program and require that any distriet which is
experiencing overcrowding take steps to alleviate that problem. Additionally, the State
Board of Education in Washington requires that the facility impact considerations be
addressed when deciding whether or not sufficient reasons exist for the termination of a
sending-receiving relationship.

The record shows that Manasquan was able to show through the testimony of
its Superintendent and the state's monitor expert that its educational program is above
average with its present enrollment, Brielle argues that the removal of its pupils should
in no way affect the quality or quantity of the offerings in the Manasquan School District
and that the Manasquan Superintendent's testimony that courses would have to be
eliminated when the transition is completed in the school year 1988-89 is too speculative
and of no value in this litigation. Brielle argues that it does not necessarily mean that any
programs have to be eliminated if its pupils leave and that Manasquan has the ultimate
choice to make its offerings.
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Brielle asserts that the Commissioner of Education has previously determined
that where overcrowding exists, the fact that there also exists an excellent educational
program is not sufficient grounds for refusing the requested sending-receiving termina-
tion. In Morris at 481, the Commissioner ordered the termination of a sending-receiving
relationship despite a finding that:

There can be no doubt that Morristown High School is an excellent
school and that . .. administrators have developed a fine adminis-
trative plan. . .

There is ample evidence to support the judgment ... that
Morristown High School is overcrowded.

The Commissioner concluded that Morristown High School was overcrowded and he
ordered the termination of the sending-receiving relationship.

The record shows that Point Pleasant Beach offers a breadth of programs
(P-18) and that the state's thorough and efficient monitors scored its educational program
as excellent on June 1, 1983 (P-19). Brielle concludes that the termination of the sending-
receiving relationship must take into account the impact on the Point Pleasant Beach
pupils as well as those in Brielle and Manasquan.

FINANCIAL IMPACT

Two witnesses testified concerning the financial impacet on Manasquan and its
sending districts if Brielle should withdraw. Brielle presented as its expert a publie
accountant who specializes in municipal and school board accounting and who is also an
attorney with a background in municipal taxation., Manasquan produced the testimony of
its Superintendent whose experience in budget and accounting is limited to her knowledge
of those disciplines as the Board's Superintendent.

Brielle contends that in accordance with the documents and the testimony

presented by its expert that there would be an inconsequential financial impact on all of
the distriets.
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Brielle's expert based his conclusions on the number of pupils to be withdrawn
and the number to remain after full withdrawal in 1984-85 and also with the phased
withdrawal. He used the Cohort Survival Method (as set forth in P-3 at 3-10) of
calculating the numbers of pupils for all of the distriets, This expert projected the loss of
tuition revenue by also utilizing the Cohort Survival Method and the certified tuition rates
factored to reflect increased costs. He also projected the loss of tuition revenue, which
has been adjusted to reflect the savings caused by reduced staffing and estimated
educational cost savings. Reduced staff savings was factored to reflect a seven and one-
half percent increase in compensation over the phased withdrawal. Allocation of the net
loss to be shared by the remaining districts was computed on the basis of percentages
developed from the Cohort Survival worksheets, Finally, the estimated tax rates were
computed utilizing factored amounts to be raised by taxation and net valuations taxable
to reflect the average increases over the past seven years (P-54). Brielle concludes from
the opinion of its expert that the financial impact of either a complete withdrawal or a
phased withdrawal by the Brielle Board is not of such a significant nature as to affect
adversely the tax rate of Manasquan or the remaining sending districts.

The Manasquan Superintendent utilized a different procedure in determining
the financial impact on the Manasquan district. She used a per teacher savings figure of
$20,000, which is $5,500 lower than the figure used by the Brielle expert. The
Superintendent testified that the lower figure was more reasonable because when
reductions in foree are necessary, the staff cuts fall with greatest weight on the lower
paid staff members. The Superintendent also testified that a substantial portion of the
teachers currently employed at Manasquan High School are junior, lower paid staff
members and that this staff is spread over all instructional areas. The Superintendent
testified further that it is cost per pupil rather than tax rates which reflect the actual
atmosphere in which school distriet financial decisions have to be made since cost per
pupil governs the tuition rate charged to sending districts. The Superintendent's
testimony shows that the cost increases she projected would place the Manasquan cost per
pupil at a substantially higher level than the cost per pupil in surrounding districts, She
testified that the maintenance of small, specialized classes for advanced students or
students with special interests would require an excessive cost per pupil and the classes
would probably have to be eliminated. She also testified that these higher costs, together
with the probable elimination of advanced and specialized courses, would create strong
motives in the sending districts to seek alternatives for their pupils rather than to send
them to Manasquan High School.

4@




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 8406-83

The State Board of Education in Washington directed that the financial impact
must be considered in deciding whether or not good and sufficient reasons exist to
terminate any sending-receiving realtionship. Brielle argues that the State Board did not
intend that any increase at all would preclude such determination; rather, the projected
increase in a tax rate or per pupil cost to the several districts must be of such a
significant proportion as to make the termination economically unfeasible. Brielle
supports this conclusion with documents P-51 and P-52, submitted by its expert.

The record shows through the testimony of the Monmouth County Superin-
tendent of Schools and that of his monitoring expert that there will be a continuing
enrollment decline in Manasquan whether or not Brielle leaves. Manasquan argues that
because of this factor, it must calculate the impact of a Brielle withdrawal in the context
of a larger overall decline. Brielle attacked the credibility of the Manasquan Superin-
tendent's testimony asserting that she had given three different answers regarding the
financial impact to Manasquan considering a Brielle withdrawal, Manasquan asserts that
its Superintendent did not give three separate answers; rather, she gave the same answer
to three different questions which required modification because of the time sequence in
which the questions were posed. Manasquan asserts that the question was first posed to
its Superintendent considering a phased withdrawal of Brielle beginning in September
1984, which was the last year in which Brielle would send a large freshman class to
Manasquan High School (P-14). That document shows that the 1983 eighth grade
enrollment of 71 pupils is the last class of that size from Brielle and that the 1985-86
class will be 42 pupils (P-14). Manasquan asserts that the third question posed to its
superintendent addressed the impact of a Brielle withdrawal in the context of an already
contemplated significant decline in enroliment.

Manasquan concludes from these projections that the financial impact will be
extremely adverse in the event of a Brielle withdrawal.

Finally, Manasquan asserts that the transportation cost to Brielle would be
increased. The Brielle Superintendent testified that he would recommend that all Brielle
pupils be bused to Point Pleasant Beach High School because of the hazardous crossing of
the Rt. 35 bridge across the Manasquan River. The Brielle Superintendent testified that
most of the Brielle pupils would not qualify for State aided transportation; consequently,
Brielle would have to absorb the entire cost of this bus transportation. Accordingly,
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Manasquan argues that this financial impact must also be considered in the context of a
Brielle withdrawal.

THE FUTURE OF POINT PLEASANT BEACH HIGH SCHOOL

Point Pleasant Beach emphasizes the impact on its school distriet with regard
to the proposed withdrawal of Brielle pupils from Manasquan High School in light of the
four standards set forth in Bd. of Ed. of the Tp. of Washington. Point Pleasant Beach
cites N.JS.A, 18A:78-5, which demands that a thorough and efficient system of free
publie schools be provided in each sehool distriet, Specifically, it eites sub-paragraphs (d)
and (f) as follows:

(d) A breadth of program offerings designed to develop the
individual talents and abilities of pupils. . .

(f) Adequately equipped, sanitary and. secure physical facilities
and adequate materials and supplies.

Point Pleasant argues that its facility is superior because it is housed in one
building as opposed to the multi-building Manasquan High School and that it utilizes a
traditional eight-period day plus after school, extra-help periods. Point Pleasant Beach
cites the Department of Education functional capacity expert who testified that Point
Pleasant Beach High School facility is capable of handling the Brielle pupils. The highest
figure, including Brielle pupils if they should attend Point Pleasant Beach, would be 504 in
1992 (P-15),

Point Pleasant Beach argues that its enrollment has been declining over the
past several years and that a Middle States evaluation report addressed this problem of
declining enrollment and recommended the exploration of sending or receiving with other
school distriets, Point Pleasant Beach argues that the availability of its under-utilized
school as an alternative to the Manasquan High School distinguishes the matter being
considered here from other Commissioner's decisions. In the Matter of the Application of
the Upper Freehold Regional Bd. of Ed. for the Termination of the Sending-Receiving
Relationship With the Bd. of Ed. of the Tp. of Washington, Mercer County, 1972 S.L.D.
627; Bd. of Ed. of the Southern Regional High School District v. Bds. of Ed. of the Tp.
Bass River, et al., 1974 S.L.D. 1012; and In The Matter of the Application of the
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Phillipsburg Bd. of Ed. for the Termination of Its Sending-Receiving Relationship With the
Bd. of Ed. of the Borough of Alfa, et al., 1976 S.L.D. 176. Point Pleasant Beach asserts
that the Commissioner determined in the above-cited cases that although there was

evidence of overcrowding, the evidence was not sufficient to warrant the termination of
the sending-receiving relationship in question because there was no viable alternative
placement for the pupils to be withdrawn, In In the Matter of the Application of the Bd.

of Ed. of the Borough of Ogdensburg for the Termination of Its Sending-Receiving
Relationship With the Bd. of Ed. of the Borough of Franklin, Sussex County, 1977 S.L.D.
610, Ogdensburg sought a gradual withdrawal and transfer of its pupils to Sparta, whose
board had agreed to accept them. Point Pleasant argues that the testimony in that

matter as to functional capacity and deficient facilities was similar to the testimony in
the case being considered here and that a viable alternative was present in that
Ogdensburg matter.

The Ocean County Superintendent of Schools testified that the phase-in of
Brielle pupils would be educationally significant because it would help Point Pleasant
Beach to more closely approximate its best funetional utility and capacity.

Point Pleasant Beach cites In the Matter of’ the Closing of the Jamesburg High
School District of the Borough of Jamesburg, Middlesex County, 1979 S.L.D. 35; aff'd,
State Board of Education, 1979 S.L.D. 52. Jamesburg High School, which had an
enrollment of 275 pupils in September 1978, was the smallest high school in New Jersey.

Jamesburg had experienced eontinuing declining enroliments and was unable to regionalize
with another school district or to establish a sending-receiving relationship. The
Middlesex County Superintendent reported on December 31, 1977 that ", .. it has become
increasingly difficult for the Board to justify such operation as economically or educa-
tionally viable. ... The need to retain a skeletal program of essential offerings. requires
an ever-increasing per pupil cost,"

The hearing examiner in the Jamesburg matter, who is now the Ocean County
Superintendent of Schools, recommended to the Commissioner that Jamesburg be closed
because it did not meet the test of providing a thorough and efficient system of education
under N.J.S.A. 18A:7a-1 et seq., subsequently, Jamesburg High School was closed.
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5.

9.

10.

11.

12.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Manasquan High School has a functional capacity of ?22 pupils.

Manasquan pupil enrollment for the 1984-85 school year is projected to
be 1,009.

Manasquan High School is technically overcrowded.

Manasquan High School is on interim approval by the State Department
of Education through the Monmouth County Superintendent's office.

Point Pleasant Beach High School has a functional capacity of 567 pupils.

Point Pleasant Beach pupil enrollment for the 1984-85 school year is
projected to be 439,

Point Pleasant Beach High School is under-utilized.
If the termination of the sending-receiving relationship oceurs, the pupil
population at Point Pleasant Beach High School with the additional

Brielle pupils will not exceed its functional capacity.

Point Pleasant Beach High School houses all of its high school pupils in
one structure.

There will be no racial impact if the sending-receiving termination is
granted. Point Pleasant Beach will be 92.6 percent white and Manasquan
will be 93.4 percent white.

The financial impact on all of the districts in the event of termination
will not be so significant as to make the withdrawal economically

unfeasible.

The educational program now being offered at Point Pleasant Beach High
School equals and exceeds all thorough and efficient standards.

44

© I L Lk A e g



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 8406-83

13. The educational program now being offered at Manasquan High School
equals and exceeds all thorough and efficient standards excepting its
facility.

14. Point Pleasant Beach High School facilities are fully approved by the
State Department of Education.

Nothing in the record above suggests that Manasquan High School is over-
crowded to the degree that it is unable to provide a thorough and efficient educational
opportunity to all of its pupils. In fact, the record clearly shows that Manasquan meets or
exceeds the State criteria for a thorough and efficient education and is recognized as one
of the better high schools in the state, Although petitioner makes much of the fact that
some buildings and spaces not originally designed as classrooms for high school classes are
now being used for such, there is no evidence in the record to show that this use is
improper or not in conformance with state standards. The reason for the lowered (722)
functional capacity designation is occasioned by the fact that one of these substandard
classroom spaces could not be counted in that study.

Manasquan's facilities have not measured up to the state standard for several
years; nevertheless, the record shows that the State has continually offered suggestions
for improvement and correction of deficient facilities where they existed and that
Manasquan has met each one of the state's suggestions to improve its facilities, Nothing
in the record suggests that the campus-type setting is inferior to a single building setting
as exists at Point Pleasant Beach High School. In fact, the record shows that the length
of Manasquan High School's classes exceeds the minimum time established by the State
Department of Education and that it has more than adequate time for its pupils to pass
between its buildings even in inclement weather.

I am not convinced by the financial data submitted by Manasquan that there
would be a significant financial impaet on its distriet if Brielle withdraws. Consequently,
there is insufficient evidence in the record to show that phased withdrawal of Brielle
would cause a change in the financial circumstances in Manasquan that would be
significant. On the other hand, there would be a substantial transportation cost which
would have to be absorbed by Brielle to bus most, if not all, of its pupils to Point Pleasant
Beach High School.
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The record also shows that the racial impact on both distriets would be
inconsequential and should not be a reason for granting or denying the withdrawal.

Finally, and most importantly, the earlier cited decisions clearly show the
seriousness and practical permanence of any sending-receiving relationship and that the
sending-receiving relationships are not terminated except for good and sufficient reason
and only after a hearing. As stated earlier, this relationship between Brielle and
Manasquan has persisted for more than 50 years. The record shows that the Monmouth
County Superintendent of Schools testified that he expects that Manasquan will be near
its functional capacity by 1988-89 if there is no change whatever. The documentation and
the testimony of the Manasquan superintendent supports that conclusion (R-7).

Although the State Board of Education in Washington, states that the decision
must consider the impact on all of the distriets involved, I cannot read from that decision
an intent by the State Board to dissolve a sending-receiving relationship where there is
overcrowding for the purpose of shoring up the enrollment in another high school that is
operating below its functional capacity and is experiencing declining enrollment. But
even though enrollment is declining in Point Pleasant Beach High School, it is also
declining in the Manasquan High School and in a short time Manasquan may experience an
erosion in the breadth of its program offerings according to the testimony of the
Manasquan Superintendent and the Monmouth County Superintendent of Schools. The
record shows that by 1988-89 with a phased withdrawal of Brielle pupils, Manasquan will
be well under its functional capacity (R-7).

In Morris School District at 486, the Commissioner approved the termination

of a sending-receiving relationship after accepting the report of the hearing examiner who
determined that there was "serious overcrowding” in the Morristown High School and that
the withdrawal of Harding Township pupils would offer moderate relief from such erowded
conditions, However, in examining the enrollment being considered in that decision, the
Commissioner's decision shows that the Morris School District had a functional capacity
of 1,361 and its enrollment for September 1983 would have been 2,385. Further, the
addition of the Harding pupils would have raised the number of enrolled pupils to 2,473.
Thus, well over 1,000 additional pupils were to be divided between the two high schools in
the Morris School Distriet, and it was this enrollment which the Commissioner found to
constitute severe overcrowding.
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In the instant matter there is no severe overcrowding of the Manasquan High
School.

Based on these findings of facts and conclusions, I CONCLUDE further that
there has been no showing that the educational impact, the financial impact or the racial
impaet upon all pupils and districts involved would be significantly affected over the
short-term by a withdrawal of the Brielle pupils. Neither does the record show that these
three areas show good and sufficient reason for granting a phased withdrawal. However,
there will be an adverse educational impact upon Manasquan if there is a phased
withdrawal combined with its already declining enrollment, Similarly, if Point Pleasant
Beach High School's declining enrollment continues, it will experience an adverse
educational impact by losing its ability to maintain its breadth of program, What is left is
the faeility considerations of the Manasquan High School campus and whether or not its
facilities are so inadequate as to demand the removal of the Brielle pupils, Brielle has
attempted to show that this facility is so inadequate that it has a negative educational
impact on the offerings and on the quality of the Manasquan program. The testimony of
the State's experts together with that of the Manasquan Superintendent of Schools leads
to the conclusion that the Manasquan curriculum and educational program is not affected
by its facility.

As stated earlier, N.J.S.A. 18A:38-13 states that there will be no termination
of a sending-receiving relationship except for good and sufficient reason upon application
to and approved by the Commissioner who shall make equitable determinations upon any
such applications. As the Commissioner stated in Bd. of Ed. of the Borough of Haworth,

one of the reasons for establishing the mutually advantageous sending-receiving relation-
ship was to provide districts with an opportunity to expand their eduecational offerings and
to reduce their overhead while giving stability to the sending-receiving relationship.
Another reason was to protect districts from the withdrawal of tuition pupils without good
cause., The burden of proof then, as now, rests upon the petitioning board to establish the
good and sufficient reason for change required by the statute.

In my view, Brielle has been unable to establish good and sufficient reason for
terminating its sending-receiving relationship with Manasquan. What Brielle was able to
show is that Manasquan is overcrowded because of some substandard facilities which have
received interim approval by the State Department of Education and what it believes to
be an inferior type ecampus arrangement which Manasquan now utilizes; whereas the Point
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Pleasant Beach High School is a single building unit, The Commissioner of Education also
commented in Bd, of Ed. of the Borough of Haworth at 43 as follows:

The Commissioner feels constrained to exercise his discretion
under the statute with great caution. Otherwise, the law will not
accomplish the salutary purposes intended by the Legislature.

Based on the foregoing testimony and evidence, I CONCLUDE that Brielle has
been unable to establish that good and sufficient reasons exist for terminating its sending-
receiving relationship with Manasquan,

Accordingly, the Petition of Appeal is DISMISSED WITH PREJUDICE,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so aet in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.JS.A. 52:14B-10.
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.
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BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE, MONMOUTH

COUNTY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF MANASQUAN ET AL.,
MONMOUTH COUNTY,

RESPONDENTS.

The record and initial decision have been reviewed. Excep-
tions were filed by petitioner within the time prescribed by
N.J.A.C. 1:1-16.4a and b. Respondent Manasquan's reply exceptions
were untimely in accordance with subsection ¢ of this regulation.

Petitioner contends that the judge's recommendation to
dismiss the Petition of Appeal is incongruous in light of the fact
that he determined (1) Manasquan High School 1is overcrowded for
1984-85; (2) the high school has only interim approval of its
physical facilities; (3) dissolution of the sending-receiving rela-
tionship sub judice would not cause any significant adverse racial
or financial impact; and (4) the high school to which petitioner
desires to send its students has under-utilized facilities which are
fully approved by the State Department of Education and it equals
and exceeds all standards for a thorough and efficient education.

Petitioner argues that the equities in this matter lie
heavily on its side given that Manasquan High School's enrollment is
substantially beyond its functional capacity, being overcrowded and
over-utilized, while Point Pleasant's is not. Petitioner believes
that this constitutes good and sufficient reason to terminate the
sending-receiving relationship with Manasquan.

Petitioner contends that the only basis for frustrating its
desire to terminate the sending-receiving relationship must be
grounded in a negative educational impact. With respect to educa-
tional impact, petitioner points out that there is no finding of
fact provided by the judge relative to this issue and yet he con-
cludes that there will be an adverse educational 1impact wupon
Manasquan if there is a phased withdrawal. However, petitioner
argues that it should not go unnoted that the judge also concluded
""***that there has been no showing that the educational impact **x
would be significantly affected over the short-term by a withdrawal
of the Brielle pupils." (Initial Decision, ante) Further, it
contends, inter alia, that dismissal of the Petition cannot be
predicated on any rationally supportable adverse educational impact
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particularly given the speculative nature of the Manasquan Superin-
tendent's testimony as to what programs may be eliminated five years
in the future.

Petitioner also takes exception to the judge's reliance on
Haworth, supra, in arriving at his conclusion that the appeal should
be dismissed, contending that he misinterpreted and incorrectly
applied that decision. Specifically, petitioner argues that Haworth
is inapplicable because in that decision the intent of the Legis-
lature in adopting R.S. 18:14-7 (now N.J.S.A. 18A:38-13) is
described as a protection to school districts which expanded their
facilities to accommodate other districts which did not have their
own high school. 1In the instant matter there is no issue of bonding
and, further, the judge has found that there would be no significant
financial impact on any of the districts involved (Finding No. 11)
In addition, petitioner challenges any implication that continuing
its students in a facility which has for six years been overcrowded
could help accomplish the ''salutary purposes intended by the Legis-
lature" in enacting R.S. 18:14-7 when its students can attend Point
Pleasant Beach High School.

Petitioner argues that the State Board 1in deciding
Washington Twp. Bd. of Ed. v. Upper Freehold Regional Bd. of Ed.,
(decided September 2, 1981) did not rely on Haworth and held the
following with respect to overcrowding, almost identical to what in
the instant matter is being deemed merely 'technical overcrowding':

"The substantial overcrowding may suffice alone
to warrant withdrawal where the sending district
has found another and uncrowded school to receive
its high school students and there is no proof
that the change will adversely affect the present
receiving district to any important degree.'

(at p. 3)

Petitioner argues on the basis of the above that Manasquan
is "substantially overcrowded.'" Further, there is another uncrowded
high school to which its students may be sent and it contends that
the record does not support that the change to Point Pleasant Beach
will adversely affect the present receiving district to any impor-
tant degree. In addition, it contends that Kopera v. Bd. of Ed. of
West Orange, 60 N.J. Super. 288 (App. Div. 1960) dictates that the
Commissioner not substitute his judgment for that of a local board
of education because the motivation to terminate the sending-
receiving relationship is not arbitrary, capricious or unreasonable.

Upon a thorough and comprehensive review of the record of
this matter, it is the detgqrmination of the Commissioner that peti-
tioner has not borne the burden of proof that good and sufficient
reason exists to terminate the more than fifty-year-old sending-
receiving relationship between the Brielle School District and
Manasquan for the following reasons.
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Contrary to petitioner's argument, Haworth, supra, remains
appropriate applicable case law setting one of the standards of
review which the Commissioner must consider when rendering a deci-
sion with respect to sending-receiving relationships. As articu-
lated in the Haworth decision, the Commissioner is obliged to exer-
cise his discretion in such matters with great caution; therefore,
the judge's reliance on that case was appropriate. It is true that
Kopera, supra, dictates that the Commissioner not substitute his
judgment for that of a local board of education absent evidence of
arbitrary, capricious or wunreasonable action or motivation. How-
ever, the standard of review for sending-receiving relationships has
been clearly and definitively stated in Haworth, supra, and
Washington Township, supra. (State Board, December 7, 1983 deci-
sion) These standards, as well as statutory constraints imposed
upon the Commissioner, N.J.S.A. 18A:38-13, require far more of the
Commissioner than application of the Kopera standard when a case
involves a sending-receiving relationship.

It is the Commissioner's belief that the judge's comprehen-
sive and thorough analysis of the voluminous information presented
in the instant matter carefully adheres to the required standards of
review for determining sending-receiving relationship matters.

The Commissioner is not persuaded by petitioner's argument
that the September 2, 1981 State Board decision in Washington Town-
ship determined that substantial overcrowding existed. The decision
does indicate that the evidence that had already been adduced made a
prima facie case of good and sufficient reason for the requested
termination in that matter and that substantial overcrowding may
suffice alone to warrant withdrawal. However, a final decision was
not rendered on the prima facie evidence. Rather, extensive
hearings continued in that matter which ultimately led to the recent
Commissioner's decision (November 29, 1984) denying termination of
the sending-receiving relatiomship. It is the opinion of the Com-
missioner that, had the State Board believed a prima facie case
based on enrollment figures in excess of functional capacity consti-
tuted good and sufficient reason for termination of a sending-
receiving relationship, it would not have required that matter to be
heard on remand.

The Commissioner has relied heavily on the testimony of the
Department of Education staff responsible for determining functional
capacity and the monitoring of Manasquan's educational programs
that, while overcrowding exists in Manasquan, this overcrowding has
not detracted from the excellence of the program provided to the
students. Likewise, he has placed heavy reliance upon the testimony
of the county superintendent and educational planner that withdrawal
of the Brielle students would ultimately, after the phased with-
drawal period, adversely impact upon the breadth and scope of
Manasquan's educational program.
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In the September 2, 1981 Washington Township decision the
State Board characterized sending-receiving cases as a 'search for
the whole truth' wherein it is essential that all relevant facts be
considered. (at p. 2). Therefore, it is necessary to go beyond the
short-term impact of terminating a sending-receiving relationship
and consider what impact will result beyond any phasing out of
students.

Having determined that (1) the overcrowding that exists in
this matter is not so severe as to warrant a termination of the long
established sending-receiving relationship between Brielle and
Manasquan; (2) the use of substandard facilities does not pose any
danger to students; (3) the quality of education offered by
Manasquan is deemed superior; (4) overcrowding will not exist in a
relatively reasonable period of time; and (5) adverse educational
impact will occur ultimately if a withdrawal of Brielle's students
is allowed, the Commissioner concurs with the Office of Administra-
tive Law's recommendation to dismiss the Petition of Appeal with
prejudice. Further, he concurs with the judge that insufficient
evidence came to the record to make a final determination as to any
possible adverse financial impact. Notwithstanding this factor, the
Commissioner believes that ample information exists in the record to
support that petitioner has failed to demonstrate good and suffi-
cient cause to terminate the relationship and adopts as his own the
order of dismissal of the Petition of Appeal in this matter.

COMMISSIONER OF EDUCATION

JANUARY 18, 1985
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BOARD OF EDUCATION OF THE
BOROUGH OF BRIELLE, MONMOUTH

COUNTY,

PETITIONER-APPELLANT, : STATE BOARD OF EDUCATION

V.

DECISION

BOARD OF EDUCATION OF TEE BOROUGH :

OF MANASQUAN,

COUNTY,

ET AL., MONMOUTH

RESPONDENTS-RESPONDENTS .

Decided by the Commissioner of Education, January 18, 1985

For

For

For

For

For

For

For

For

For

the Petitioner-Appellant, Brielle Board of Education,
Kalac, Newman and Griffin (Peter J. Kalac, Esq.,
of Counsel)

the Respondent-Cross-Appellant, Point Pleasant Beach
Board of Education, Berry, Kagan, Privetera and
Sahradnik (Seymour J. Kagan, Esq., of Counsel)
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By this appeal, the Board of Education of the Borough of
Brielle seeks to terminate, on a four year phase-out basis, its
sending-~-receiving relationship with the Board of Education of
Manasquan, a relationship of more than fifty years' duration.
Although Brielle maintains its own K-8 elementary school program,
its ninth through twelfth grade students attend Manasquan High
School. Manasquan is also the receiving district for the Sea Girt,
Spring Lake, Spring Lake Heights, Belmar and South Belmar school
districts, all of whom are parties in this case, as is Point
Pleasant Beach, with whom Brielle seeks to establish a new
sending-receiving relationship.

In petitioning the Commissioner for termination pursuant to
N.J.S.A. 18A:38-13,' Brielle stated that it desired termination
because Manasquan High School allegedly was badly overcrowded.
Petition, at #6. Brielle asserted that its withdrawal would have no
significant impact on racial balance and would not seriously affect
the Manasquan Board educationally or financially. Petition, at #12
& #13. It further asserted that it had succeeded in finding a
suitable alternative to its present relationship and that this
alternative, offered by Point Pleasant Beach, was one that would
meet the constitutional standards for the provision of a thorough
and efficient education and one that would provide safe and adequate
facilities. Petition, at #l0. Brielle therefore asked that
termination of its sending-receiving relationship with Manasquan be
approved and that permission be granted to establish a new
relationship with Point Pleasant Beach.

' N.J.S.A. 18A:38-13 provides that where a board has designated a
high school outside of the district for its high school students to
attend, see N.J.S.A. 18A:38-11,

[n]o such designation of a high school or high schools
and no such allocation or apportionment of pupils
thereto or hereafter made pursuant to law shall be
changed or withdrawn, nor shall a district having such
a designated high school refuse to continue to receive
high school pupils from such sending district except
for good and sufficient reason upon application made
to and approved by the commissioner, who shall make
equitable determinations upon any such applicationms.

N.J.S.A. 18A:38-14 provides that ''the determination of the
commissioner upon any such application may be appealed by the
applying board of education or by the board of education of any
school district affected thereby to the state board, which may in
its discretion affirm, reverse, revise or modify the determination
appealed from."
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At the conclusion of the 1initial proceedings, which
involved thirteen days of hearing, the Administrative Law Judge
(ALJ) found that Manasquan High School was technically overcrowded
and functioning on interim approval from the State Department of
Education, Findings of Fact, #3 & 4. He further found that there
would be no racial impact if termination was granted, Findings of
Fact, #10, and that the financial impact on all districts would not
be so significant as to make withdrawal economically unfeasible.
Id., at #11. The ALJ also determined that Point Pleasant Beach High
School was under-utilized, Id., at #6, that it housed all of its
students in one structure,? Id. at #9, that its facilities are
fully approved by the State Department of Education, Id. at #1l4, and
that its educational program equals and exceeds all thorough and
efficient standards. Id., at #12. He found that Manasquan also met
and exceeded all thorough and efficient standards, except in the
area of facilities. 1Id., at #14.

However, despite his conclusions that pupil enrollment
exceeded functional capacity and that Manasquan High School was
overcrowded,’® and his determination that there had been no showing
of significant short-term educational, financial or racial impact,
Initial Decision, at 22, the ALJ found that Brielle had been unable
to establish good and sufficient reason for terminating its
sending-receiving relationship with Manasquan. He reasoned that
although Manasquan Eigh School was overcrowded, nothing in the
record suggested that it was unable to provide a thorough and
efficient education. Id., at 20. He concluded that even though
Manasquan's facilities have not measured up to state standards for
several years, Manasquan had <consistently met the State's
suggestions for improvement and he determined that nothing suggested
that the ‘''campus-type' setting at Manasquan was inferior to the
single building setting offered by Point Pleasant Beach. See supra
n. 2. Finally, the ALJ found it most important that earlier
Commissioner's decisions ''clearly show the seriousness and practical
permanence of any sending-receiving relationship." I4., at 21.
Thus, although he acknowledged the State Board's decision in
Washington Township, decided by the State Board, December 7, 1983,

> In contrast, Manasquan students attend classes in four separate

locations: the main building, a separate structure to the rear of
the main building that houses the shop classes, a converted
residential home on the same side of the street that accommodates
home economics classes and a POD on the opposite side of the street
that has been converted for use by the high school. See P-3.

’ We note that the ALJ attributed the overcrowding to the use of
substandard facilities. Initial Decision, at 22. See supra n. 2.
We do not agree. Rather, the use of substandard facilities appears
to be the result of the overcrowding. See Initial Decision, at 8.
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he concluded that it was not the State Board's intent to dissolve
such relationships where there is overcrowding '"for the purpose of
shoring up enrollment at another high school." 1Initial Decision, at
21. Accordingly, the ALJ dismissed the Petition.

The Commissioner agreed that Brielle had failed to
demonstrate good and sufficient reason for termination. He first
determined that Board of Education of Hawthorne v. Board of
Education of the Borough of Dumont, 1950-51 S.L.D. 42, along with
Washington Township, supra, provided the standard of review for
sending-receiving relationships. Commissioner's Decision, at 32.
Noting that a final decision in Washington Township had not been
rendered by the State Board as of the date of his decision in the
case before him, the Commissioner concluded that the State Board
would not have remanded Washington Township if it had believed that
a prima facie case based on enrollment figures in excess of
functional capacity constituted good and sufficient reason for
terminating a sending-receiving relationship. Id., at 33. As to
Brielle, the Commissioner, 1like the ALJ, emphasized that the
overcrowding at Manasquan had not detracted from the educational
program provided to the students.

In assessing the impact of withdrawal, he found that
Washington Township dictated that he go beyond the short-term impact
of termination and consider the impact beyond the phasing out
period. Id., at 34. He determined that 1) the overcrowding at
Manasquan was not so severe as to warrant termination, 2) the use of
substandard facilities did not pose any danger to students, 3) the
quality of education offered by Manasquan was superior,
4) overcrowding would not exist in a 'relatively reasonable' period
of time and 5) adverse educational impact would ultimately occur if
termination were permitted. Finally, the Commissioner stated that
he concurred with the ALJ that insufficient evidence came to the
record to make a final determination as to possible financial
impact.* Id., at 34-5. The Commissioner, concluding that Brielle

‘“ We note that the ALJ did find that financial impact on all
districts would not be so significant as to make withdrawal
economically unfeasible. Findings of Fact, #l1. The statement to
which the Commissioner apparently 1is referring is the ALJ's
determination that he was 'not convinced by the financial data
submitted by Manasquan that there would be significant financial
impact on its district if Brielle withdraws. Consequently, there is
insufficient evidence in the record to show that phased withdrawal
of Brielle would cause financial circumstances in Manasquan that
would be significant.” Initial Decision, at 20. By this statement
and his Findings of Fact, the ALJ did make a determination
concerning financial impact and that determination, as set €forth
above, was that withdrawal would not result in significant financial
impact.
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had failed to show good and sufficient cause to terminate, adopted
the ALJ's order dismissing the Petition as his own. Id., at 35.

After careful review of the record and the relevant case
law, the State Board concludes that the Commissioner has failed in
this case to properly apply the appropriate standard established by
the State Board for evaluating requested withdrawals from
sending-receiving relationships. In its decision remanding
Washington Township, the State Board, while affirming that good and
sufficient reason for termination must be demonstrated by a definite
presentation of facts, eliminated the requirement that the
petitioning district must prove that the receiving district is
unable to offer a thorough and efficient education. Washington
Township, supra, at 3-4. Rather, the State Board held that N.J.S.A.
18A:38-13 requires only that the Commissioner determine whether good
and sufficient reason has been presented and that he weigh all the
relevant factors in reaching his conclusion. Id., at 3. Those
factors include the educational impact, facility considerations,
financial impact and racial impact upon all pupils and districts
involved. 1Id.

In Washington Township, the reason asserted for withdrawal
was overcrowding at Allentown High School. Subsequent to issuance
of the Legal Committee Report in the matter, Upper Freehold asserted
that there had been a change in the record and that the high school
was no longer overcrowded. Id., at 2-3. The State Board concluded
that the issue of whether Allentown High School was overcrowded
could not be resolved without remanding the matter for the 'express
purpose of supplementing the record and resolving the overcrowding
issue." Id., at 3. Thus, contrary to the Commissioner's view, the
State Board, 1in remanding that case, was not rejecting the
conclusion that overcrowding alone may provide good and sufficient
reason to permit withdrawal. Rather, the State Board was concerned
with the factual question of whether overcrowding was present in the
case before it.

On remand, it was determined that functional capacity at
Allentown High School was not exceeded. Since overcrowding was the
sole reason presented for withdrawal, the State Board affirmed the
Commissioner's denial of termination in its final decision in the
matter. Washington Township, decided by the State Board, June 5,
1985. In its decision, however, the State Board made it clear that
withdrawal would have been permitted if there had been overcrowding
if there would be no substantial negative impact on the other
districts involved. Id.

We reiterate that a receiving district does not have a
statutory right to continue as the receiving district for a
particular sending district indefinitely or to perpetuity. Board of
Education of the Borough of Kinnelon v. Board of Education of the
Borough of Riverdale, App. Div., Docket No. A-3587-83T2, Slip. Op.,
at 2 (February 8, 1985). Under the standard established by
Washington Township, once good and sufficient reason has been
demonstrated by a definite presentation of facts and negative impact

a8
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is not shown, a petitioning district will be permitted to withdraw
from a sending-receiving relationship. The reason asserted for
withdrawal must be examined in each case to insure that it is
supported by the facts and that it is a reason based upon the
educational interests of the students in the petitioning district.
See Washington Township, decided by the State Board, June 5, 1985.

We emphasize that the existence of overcrowding alone may
result in a failure to provide a thorough and efficient education
regardless of whether a district meets constitutional standards in
other areas. See N.J.S.A. 18A:7A-5(f). Because of the importance
of adequate facilities to the educational process, we find that even
where overcrowding does not rise to the level of a failure to
provide a thorough and efficient education, when a petitioning
district seeks to avoid such overcrowding, it is acting in the
educational interests of 1its students. See Washington Township,
decided by the State Board, June 5, 1985. Thus, we reiterate that
good and sufficient reason is present where it is established that
overcrowding exists and no significant negative impact will result
from withdrawal. Id.

We further emphasize that the current standard for
reviewing sending-receiving relationships represents a departure
from the Commissioner's decision in Hawthorne, supra. Although the
current standard recognizes the need for stability in
sending-receiving relationships and protects receiving districts who
have expanded their facilities or erected buildings to provide for
tuition students by its requirement that negative impact be
assessed, the current standard does not require that ‘''positive
benefits...accrue to the high school students sufficient to overcome
the claimgs of the receiving district to these pupils." Hawthorne,
supra, at 43. Rather, as stated, if the petitioning district
demonstrates a good and sufficient reason for withdrawal, one that
is in the educational interests of its students, withdrawal will be
permitted if no significant negative impact is shown. Under this
standard, the receiving district has no 'claim" to the sending
district's pupils other than that their withdrawal must not result
in significant negative impact on the other districts involved.

Under the current standard, we find that Brielle should be
permitted to withdraw from its present relationship with Manasquan
and to establish a new relationship with Point Pleasant Beach. As
set forth above, Brielle desires to terminate its relationship with
Manasquan because Manasquan High School is overcrowded and
substandard facilities are in use. By definite presentation of
facts, such overcrowding was established, and both the ALJ and the
Commissioner concluded that the high school in fact was
overcrowded. The ALJ determined that the overcrowding was not of
such degree as to preclude the provision of a thorough and efficient
education, Initial Decision, at 20, and the Commissioner 'relied
heavily' in reaching his decision on testimony that the overcrowding
"has not detracted from the excellence of the program provided to
the students,'" Commissioner's Decision, at 34. We do not decide in
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this case whether the overcrowding constitutes a violation of the
provision of a thorough and efficient education. It is not required
that overcrowding, once established to exist, be shown to impact the
quality of the educational program offered since facilities
considerations are a separate factor in evaluating termination of
sending-receiving relationships. As stated, overcrowding, such as
that present in the instant case, independently may provide good and
sufficient reason for termination.

Additionally, we find it significant that the overcrowding

here is not a new or temporary occurrence. Rather, students
attending Manasquan High School have been on either split or
staggered sessions since 1971. See Initial Decision, at 8;

T3/30/84, at 59 & T 3/28/84, at 164-65. Although the record
indicates that Manasquan would return to the traditional eight
period day for the 1984-85 school year, this scheduling change was
to occur without the elimination of the overcrowding. Moreover,
although the Commissioner <concluded that because, based on
enrollment projections, the ‘'overcrowding will not exist in a
relatively reasonable period of time ", Commissioner's Decision, at
34, evidently because overcrowding may be alleviated in three years,
P-27, P-14, we conclude that under these circumstances, elimination
of overcrowding in a minimum of three more years is not elimination
within a reasonable period of time such as to warrant denying
withdrawal. Nor do we believe that, even though the substandard
facilities in use may not constitute a "danger'" to the students, see
Commigsioner's Decision, at 34, the absence of actual ‘'danger"
should defeat withdrawal. Under the circumstances present here, we
conclude that Brielle's desire that its students be permitted to
attend a school that is not overcrowded and is housed in fully
approved facilities provides good and sufficient reason for
termination if no negative impact is shown.

As set forth above, it was established below that
withdrawal would have no racial impact on the districts involved,
Findings of Fact, #10, and that the financial impact on all
districts would not be so significant as to make withdrawal
economically unfeasible. Findings of Fact, #ll. Further, there has
been no showing that withdrawal would have any significant short
term educational impact. Initial Decision, at 22. Although the
Commissioner concluded that adverse educational impact will occur
ultimately if withdrawal is allowed, we do not find that the record
supports this conclusion.

The record shows that if Brielle is permitted to withdraw,
and assuming enrollment projections are borne out, by 1989,
Manasquan High School's population will have declined a total of
35%. Of this, 15% would be attributable to Brielle's withdrawal.
P-4. This, Manasquan argues, would force it to eliminate a
significant number of courses and that students remaining at
Manasquan High School would be provided with an education that is
substantially inferior to that which 1is currently available to
them. See Respondent's Brief, at 52-3.
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We find that decisions as to which courses to offer are
decisions within the control of Manasquan, that it is speculative to
predict which courses may or may not be offered four years hence and
that even if the total decrease in enrollment dictates curriculum
changes in four years, such changes will be necessitated by the
total decline in student population, as well as other factors, and
not solely or even mainly by the withdrawal of the Brielle
students. For example, as the Manasquan Superintendent testified,
some cuts in courses offered for the 1984-85 school year had already
occurred because of lack of student interest in some specialized
courses. T 5/1/84, at 109 et seq. Moreover, although she testified
that certain courses would probably be dropped or the number of
sections reduced if enrollment declined 35% and that some of these
courses might be kept if the decline was limited to 20%, it was not
established which, if any, courses would be reduced or cut in four
years even if enrollment did decline 35%. See Id. Given that any
changes in Manasquan's curriculum would not be caused solely by
Brielle's withdrawal, but would be contingent on student course
choices, the actual total decrease in enrollment and, ultimately,
the Manasquan Board's decisions as to which courses, if any, to
eliminate, we find that it has not been demonstrated that Brielle's
withdrawal will result in long term negative educational impact.
Accordingly, we conclude that it is unreasonable to force Brielle's
students to continue to attend a facility that is now overcrowded
based on the possibility that their continued attendance might
prevent possible curriculum cut backs.

Finally, although Washington Township requires that we
assess the impact on "all the districts involved,'" we do not read
this requirement to necessitate balancing the relative academic
merits of a proposed receiving district against those of the current
receiving district where, as here, both have been found to provide
quality education programs. Nor would we approve withdrawal in
order to bolster the declining enrollment of a potential receiving
district.® However, we find that it 1is necessary that the
existence of an acceptable alternative, one that meets
constitutional standards, be established in order that we may
fulfill our responsibility to insure the provision of a thorough and
efficient education to the students of this state. We conclude that
the existence of such alternative has been demonstrated in this case

*Although the ALJ suggested that this would be the purpose of
permitting withdrawal, as set forth above, we are approving
withdrawal because Manasquan is overcrowded and not because
Pt. Pleasant Beach is underutilized.
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since it has been established that Point Pleasant Beach meets all
such standards and is willing to establish a sending-receiving
relationship with Brielle.

In sum, we conclude that Brielle has demonstrated good and
sufficient reason for withdrawal, that there has been no showing of
significant negative impact that would be caused by withdrawal and
that an acceptable alternative has been shown to Brielle's present
relationship. We therefore reverse the decision of the Commissioner
and approve termination of the sending-receiving relationship
between Brielle and Manasquan on the basis of a four year phase-out
plan, as proposed by Brielle.

Mateo DeCardenas and James Jones opposed in the matter.
Attorney exceptions are noted.

August 7, 1985

Limited remand by N.J. Superior Court September 23, 1985
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This matter is before us pursuant to a limited remand by
the Appellate Division in order that the State Board of Education
may consider whether the circumstances of this case warrant ordering
the Board of Education of the Borough of Brielle to terminate its
sending-receiving relationship with the Board of Education of the
Borough of Manasquan and to establish a new sending-receiving
relationship with the Point Pleasant Beach Board of Education. See
Order, Superior Court of New Jersey, Appellate Division,
September 20, 1985. We emphasize that this issue was not raised by
the parties when we originally considered the matter and that we did
not address it in arriving at our decision of August 7, 1985. See
Board of Education of the Borough of Brielle v. Board of Education
of the Borough of Manasquan, et al., decided by the State Board,
August 7, 1985. Rather, at the time the State Board approved
termination of the sending-receiving relationship between Brielle
and Manasquan, we had before us Brielle's Petition to terminate the
relationship on a four year phase-out plan. See Petition of Appeal,
at (e). We were under the impression that the Brielle Board
supported its Petition for withdrawal, and we anticipated that once
the State Board approved its request, the Brielle Board would
immediately commence implementation of the plan. We therefore did
not consider the issue of whether the circumstances warranted
ordering the Brielle Board to terminate the relationship. In
considering this issue, we conclude that oral argument 1is not
necessary in order to arrive at a fair determination of this issue
and, therefore, we deny the Respondent Manasquan Board's request for
oral argument.

As set forth above, the litigation in this case resulted
from a Petition of Appeal to the Commissioner filed by the Board of

Education of the Borough of Brielle. In its Petition, Brielle
asserted that it desired termination of its relationship with
Manasquan because Manasquan High School was overcrowded. See

Petition of Appeal, at #6, #7, #8 and #9. It further asserted that
it had succeeded in finding a suitable alternative to its present
relationship, id. at #10, and, therefore, requested authorization
and permission to terminate its present relationship, and to
establish a new relationship with Point Pleasant Beach. Id. at (d)
and (e).

As a result of Brielle's Petition, 13 days of hearings were
held, during which Brielle attempted to establish. that Manasquan
High School was overcrowded and that, therefore, good and sufficient
reason existed to terminate the relationship. Following the
hearing, the Administrative Law Judge issued an Initial Decision
recommending the denial of Brielle's application. The Commissioner
accepted the Initial Decision, concluding that Brielle had failed to
demonstrate good and sufficient reason for termination. Board of
Education of the Borough of Brielle v. Board of Education of the
Borough of Manasquan, decided by the Commissioner, January 18,
1985.
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The Brielle Board then appealed to the State Board of
Education, continuing to seek termination of its relationship with
Manasquan and restating its desire to establish a new relationship
with Point Pleasant Beach. It renewed its argument that there was
substantial overcrowding at Manasquan High School. It further
argued that because Manasquan High School was overcrowded and no
negative impact would result if its students instead were to attend
Point Pleasant Beach, the equities favored granting its request.

After reviewing the case, the State Board found that
Brielle had established, by a definite presentation of facts, that
Manasquan High School was overcrowded and that no negative impact
resulting from the proposed withdrawal had been shown. Because
under the current standard, 'good and sufficient reason" does not
require that continuation of a sending-receiving relationship
preclude the provision of a thorough and efficient education, we did
not find it necessary to determine whether the overcrowding at
Manasquan constituted such violation. State Board Decision, at 10.
Thus, although we found that Brielle had established good and
sufficient reason for termination, since the State Board assumed
that the Brielle Board supported its Petition and since we therefore
anticipated that it would commence implementation of the four year
phase-out plan, we did not consider whether the circumstances
warranted ordering termination. Rather, we concluded that "[u]nder
the circumstances ... Brielle's desire that its students be
permitted to attend a school that is not overcrowded and is housed
in fully approved facilities provides good and sufficient reason for
termination if no negative impact is shown". Id. at 11. Thus, in
approving termination on the basis of a four year phase-out program
as proposed by Brielle, id. at 14, we presumed that we were granting
to the Brielle Board the relief that it had sought through the
litigation.

We are now presented with a different scenario, marked by
two significant changes in circumstances. First, the Board of
Education of the Borough of Brielle no longer seeks to terminate its
relationship with Manasquan, but rather desires to continue it.
Second, Manasquan now has completed the monitoring process, which
included assessment of its facilities, and, on September 4, 1985,
the State Board of Education certified the District. We find that
under the present circumstances, Brielle should not be ordered to
terminate its sending-receiving relationship with Manasquan and to
establish a new relationship with Point Pleasant Beach.

We emphasize that where a district seeks to terminate a
sending-receiving relationship, community preference does not
outweigh racial, financial or educational objections to severing the
relationship. Branchburg Tp. Bd. of Ed. v. Somerville Bd. of Ed.,
173 N.J. Super. 268, 276 (1980). See Jenkins, et al. v. Tp. of
Morris School Dist. and Bd. of Ed., 58 N.J. 483 (1971). Moreover,
even where community input properly may be sought through a
non-binding referendum, members of a local board of education may
not pledge themselves in advance to abandon their individual views
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in favor of the results of such referendum. Jenkins, supra, at
507-08.

However, N.J.S.A. 18A:38-13 provides that no designation of
a high school shall be changed or withdrawn "except for good and
sufficient reason upon application made to and approved by the
Commissioner, who shall make equitable determinations upon any such
applications.' We find that where the sending district has made
such application, the statute contemplates that the withdrawal or
change requested is one that is desired by the local board in the
sending district. We therefore conclude that in the narrow circum-
stances present here, where the sending district made application to
withdraw and later determined that it did not wish to terminate its
present relationship and the receiving district likewise desires to
continue the relationship, we properly may consider the 1local
board's preference so long as continuation of the relationship does
not violate the requirements for the provision of a thorough and
efficient education or contravene the policies of this state. We
emphasize that none of the parties have asserted that continuation
of the relationship in this case would violate either the require-
ments for the provision of a thorough and efficient education or
contravene state policy. Nor does the record indicate that these
concerns are present.

In our decision of August 7, 1985, although we did not find
that overcrowding at Manasquan precluded the provision of a thorough
and efficient education, we were concerned that the overcrowding had
resulted in the use of substandard facilities and split or staggered
sessions over a period of years. See State Board Decision, at
10-11. However, as previously stated, on September 4, 1985, the
State Board accepted the recommendation of the Commissioner and
certified the District of Manasquan. Thus, Manasquan High School is
no longer operating on interim approval, as was the case when we
rendered our decision in August.

We find that the concerns we had at that time have been
addressed by Manasquan's successful completion of the monitoring
process. We note that the Monitoring Report, which was the basis
for the Commissioner's positive recommendation to the State Board,
indicates that, as required for certification, the District's
facilities are acceptable for indicators 5.1 and 5.3.! In
conformity with 5.1, a multiyear comprehensive maintenance plan
exists and has been implemented. In assessing the District's use of
substandard classrooms under 5.3, the monitoring team reported that
the District has a master plan to eliminate all substandard
facilities and has made budget allocations that target specific
construction and capital expenditures. The monitoring team reported

TUnder the current monitoring system, one out of three of
indicators 5.1, 5.2 and 5.3 must be rated acceptable in order for a
district to be certified. See MANUAL FOR THE EVALUATION OF LOCAL
SCHOOL DISTRICTS PURSUANT TO THE PUBLIC SCHOOL EDUCATION ACT OF 1975
(1984).
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that this is the last year that the facilities which caused us
concern would be used and that the District had made substantial
progress in eliminating substandard facilities. Specifically, the
monitoring team noted that this is the last year that the home
economics and agricultural buildings would be used for instructional
purposes. Additionally, pursuant to the team's strong suggestion,
quarterly reports will be submitted to the County Office regarding
the facilities in question and periodic on-site inspections will be
conducted to review the District's progress toward its goals.

In the area of adherence to health and safety laws, under
indicator 5.2 in which the District was rated not acceptable, the
team reported that prior to the completion of monitoring, the
District had already addressed many of its suggestions and
recommendations. A memo from the Assistant Superintendent, included
with the Report, indicates that the recommendations made by the team
in the Report also have been followed. 1In addition, correspondence
from the Division of Finance, dated December 13, 1985, states that
architectural plans for alterations of the Industrial Arts Annex,
the facility that most concerned the team in this area, have been
submitted to the State Department of Education for approval.

Moreover, the District was rated acceptable for indicator
5.4, which is necessary for certification. This rating demonstrates
that the Manasquan High School is no longer on a split session
schedule. Further, this indicator required submission by the
District of a Board approved long range facilities plan. Pursuant
to its long range plan, Manasquan is committed to the elimination of
the substandard facilities that were of major concern to the
monitoring team by 1987 and to the total elimination of all
substandard facilities by 1990. We note that pursuant to the
monitoring team's recommendations, the progress of the District
towards 1its goals will be monitored. Finally, as shown by the
enrollment figures and projections included in its long range plan,
enrollment has already declined by over 100 - from the total of 1049
enrolled during the .1983-84 school year to 938 for the 1985-86
school year - and it is expected that enrollment will not exceed
total school capacity by 1987-88. See LONG RANGE FACILITY PLAN,

MANASQUAN BOROUGH SCHQOL DISTRICT, July 1, 1985.

In sum, the circumstances now are such that the concerns
that led us to conclude that termination of the sending-receiving
relationship between Brielle and Manasquan was proper are no longer
present. The Brielle Board no longer desires to terminate the
relationship. See State Board Decision, at 9, 10 and 11. Manasquan
High School has now completed the monitoring process and has been
certified. See State Board Decision, at 11. It is no longer on
split or staggered sessions. Id. at 10-11. Most of the substandard
facilities, including the home economics facility, will not be used
for instructional purposes after June, 1986, and progress toward
elimination of the wuse of all substandard facilities will be
monitored by submission of quarterly reports to the County Office
and periodic on-site inspections. Id. at 10. In 1light of our
responsibility to provide stability in sending-receiving
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relationships, e.g. Board of Education of the Borough of
Merchantville v. Board of Education of the Township of Pennsauken
and the Board of Education of the Township of Haddon, Docket
#A-1655-82T3 (App. Div. September 30, 1985), we conclude that under
the circumstances present here, we should not order termination of
Brielle's relationship with Manasquan. Rather, based on the
circumstance with which we now are presented, we find that good and
sufficient reason for termination no longer exists.

In 1its brief, Point Pleasant Beach indicates that it
entered into contracts and incurred additional duties in expectation
that following our decision in August, some students from Brielle
would be attending school in Point Pleasant Beach. We note that the
nature and the extent of such obligations have not been specified.
We further note that pursuant to the four year phase- out plan
proposed by Brielle during the litigation in this case, the total
number of Brielle students who would have attended Point Pleasant
Beach in 1985-86 was 42. P-1l4. Nonetheless, we recognize that
Point Pleasant Beach may have incurred some obligations because of
its expectations. However, in light of the facts that our decision
of August 7, 1985, was appealed by Manasquan on August 28, 1985,
that a motion for a 1limited remand to the State Board for
clarification by the Manasquan Board of Education was filed with the
Appellate Division on September 3, 1985, and that the Appellate
Division granted a limited stay of our decision on that date, we do
not believe that such expectations £for this school year were
justified. Moreover, in balancing Point Pleasant Beach's
expectancies against the need for stability in sending-receiving
relationships and the circumstances set forth above, we conclude
that such expectancies can not outweigh the instability that would
be created if, as would be the case now, based solely on obligations
incurred by Point Pleasant Beach, we were to order termination of
the sending-receiving relationship between Brielle and Manasquan.

For the reasons stated, under the narrow circumstances with
which we now are presented, we do not find good and sufficient
reason to order termination of the relationship between Brielle and
Manasquan.

S. David Brandt, Maud Dahme, Betty Dean, Anne Dillman, James Jones,
Robert Marik and Deborah Wolfe join in the opinion of the State
Board.

Attorney Exceptions are noted.
March 5, 1986
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John Klagholz, Alice Holzapfel, Nancy Schaenen and James Seabrook
dissenting.

In looking at this case, we believe that we have two cases before
us. The first concerns the exact Appellate Division remand which is
for the 'limited purpose of clarifying whether our decision of
August 7th is permissive or mandatory." The second 1is the
majority's interpretation, which states that the remand is for the
limited purpose of considering whether, 'under the circumstances of
this case," should the State Board of Education order Brielle to
terminate its sending-receiving relationship with Manasquan -- with
the emphasis on the circumstances.

The remand seems clear that it was for the purpose of
determining whether our August 7th decision was permissive or
mandatory, and we do not believe that the majority's opinion
addresses that issue. Also, if this limited remand was for the
purpose of clarifying a decision made on August 7th, we would agree
with Point Pleasant Beach that information which became available
after that date is not relevant. However, what the majority has
done is to use that information to re-evaluate a decision made seven
months ago. That is a completely different issue, and one which was
not requested by the Appellate remand.

The majority apparently has 1looked at the remand
differently and responded by choosing to address 'the circumstances
in this case" and how those <circumstances have changed since
August 7th. This has nothing to do with whether our decision of
August 7th was mandatory or permissive.

If Brielle had appealed our decision to the Appellate Court
because the circumstances had changed, we would think the remand
would have been for us to re-examine our decision in light of new
facts. That was not the remand. Also, that kind of remand would
involve the submission of briefs specifically addressing the
question of change in circumstances, an issue which the parties were
not required to address in the briefing on remand.

The majority re-assesses the State Board's August 7th
decision by looking at facts and circumstances as they exist today
and, thereby, reaches a new decision. In dissenting, we refrain
from commenting on the merits of this decision because that is not
the issue we have been asked to address by the Court. However,
since the majority does not respond to the specific question posed
by the 1limited remand to clarify the State Board's decision of
August 7th, i.e., whether that decision was mandatory or permissive,
we would refer the matter back to the Legal Committee for
consideration of the 1legal issue we believe we are required to
address in our decision on remand.

March 5, 1986

Pending M.J. Superior Court
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INITIAL DECISION
OAL DKT. NO. EDU 4090-84
AGENCY DKT. NO. 205-6/84

DANIEL W. GIBSON, JR.,
Petitioner,
v.
BOARD OF EDUCATION OF THE CITY
OF NEWARK, ESSEX COUNTY,
Respondent.

Nathanya G. Simon, Esq., for petitioner (Schwartz, Pisano & Simon, attorneys)
Robert L. Podvey, Esq., for respondent (Podvey, Sachs & Catenacci, attorneys)
Record Closed: October 23, 1984 Decided: December 4, 1984
BEFORE STEPHEN G. WEISS, ALJ:

The -petitioner in this case is a former member of the respondent Board of
Education of the City of Newark who has challenged the Board's determination in May
1984 to dismiss its previous general counsel and to hire new general counsel. The basis for
the challenge stems from the petitioner's allegation that, by law, the Board is without
authority to take such action absent a recommendation from the Executive
Superintendent of Schools concerning the same. A prehearing conference was conducted
in July 1984 and the following four issues were identified:
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(1) Does the Board have the authority to hire or dismiss general counsel
without first obtaining a recommendation from the Executive
Superintendent respecting such action?

(2) Does the attorney-client relationship supersede the language . of
N.J.S.A. 18A:17A-5?

(3) Was that portion of the Board's resolution giving its new general counsel
the right to determine how long former counsel would be employed within
the maximum period of 45 days an improper delegation of authority by the
Board?

(4) If petitioner should prevail, to what relief is he entitled, including counsel
fees?

Previously, in June 1984, this court had entered an Order denying petitioner's
application for temporary restraints which had been brought with respect to a certain
resolution adopted by the Board on May 29, 1984. The Order determined that the question
of whether the Board had the authority to hire or terminate the employment of general
counsel without a recommendation from the Executive Superintendent was an issue which
required further attention and should not be disposed of at that time. On review of that
Order the Commissioner agreed and remanded the matter for a hearing to determine:
", . . the outstanding issue pertaining to the Board's authority to employ or dismiss general
counsel without the recommendation of the Executive Superintendent. ..." See, Daniel
W. Gibson, Jr. v. Bd. of Ed. of the City of Newark, OAL DKT. EDU 4090-84, Order of
the Commissioner of Education, June 28, 1984.*

*The Commissioner’s review also resulted in his rejection of certain other portions of this
court's Order which are not pertinent to this Initial Decision.
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Following the Commissioner's remand, the matter proceeded to hearing in
September 1984, At that time, the parties stipulated in evidence a variety of documents.
No oral testimony was offered. Thereafter, in accordance with an established schedule,
post-hearing memoranda were filed.

In Daniel W. Gibson, Jr. v. Bd. of Ed. of the City of Newark, OAL DKT. EDU

6160-83, Decision of the Commissioner, March 30, 1984 (hereinafter "Gibson I"), the
Commissioner comprehensively reviewed the statute under which the Newark Board of

Education operates and, in reversing an Initial Decision of an administrative law judge,
found and determined that with respect to a variety of certain activities undertaken by
the Board, it ignored the Legislature's intent with respect to the legal relationship that is
supposed to exist in the school district between it and the Executive Superintendent.
Specifically, in Gibson I, the Commissioner determined that the Board's extending a
certain consultancy/lobbyist contract without a recommendation from the Executive
Superintendent was "clearly in error.” The Commissioner further determined that the
administrative law judge erred in finding that the Office of Board Affairs and the Office
of General Counsel were independent of the Executive Superintendent vis a vis his
supervisory authority and their reporting procedures. In reaching his decision, the
Commissioner rejected the administrative law judge's substantial retiance upon the weight
to be given to the trial testimony of Mr. Walter Wechsler pertaining to the circumstances
surrounding the enactment of N.J.S.A. 18A:17A-1 et seq. The decision in Gibson I was
appealed to the State Board of Education which, on June 8, 1984, dismissed it on
procedural grounds. That dismissal is presently the subject of a pending appeal to the
Superior Court, Appellate Division.
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Without doubt, subject to such modification as might ultimately eventuate as the
result of the pending appeal in Gibson I, the relationship between the chief school officer
in Newark, known as the Executive Superintendent, and the Board is a unique one. That
the Executive Superintendent enjoys powers which transcend those which other chief
school officers in this State have is obvious. The limited issue here, however, is the
extent of that power, insofar as it reaches the question of employment and termination of
legal counsel.

The organizational strueture of Newark's school system was totally recast by
P.L. 1975, e. 169; N.J.S.A. 18A:17A-1 et seq. After referring to the authority of the
Executive Superintendent to appoint and remove clerks in his immediate office, the
statute provided that the Executive Superintendent, "... shall propose to the board of
education all other officers and employees, professional and nonprofessional, for
employment, transfer and removal.” N.J.S.A. 18A:17A-5(c) (emphasis added). However,
N.J.S.A. 18A:17A-7 reserved to the Board, except as otherwise provided in the statute,
the power to perform all acts and do all things consistent with law and State Board rules
that were necessary for the proper conduct and maintenance of the schools in the distriet

and to exercise all other powers and responsibilities vested in it under the education law
of the State, including but not limited to the appointment, transfer or dismissal of
employees. Given these statutory provisions, can the Board hire and/or fire its general

counsel without first having received a recommendation from the Executive
Superintendent pertaining to such personnel decisions? I believe it ean and must have that
authority.

In April 1984, a school board election was held in the City of Newark. As &
result, some members of the Board failed of reelection and new members ultimately took
their place. Thereafter, on May 29, 1984, by a vote of five in favor, three opposed and
one absent, the Board adopted a resolution which resolved as follows:
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NOW, THERFORE, BE IT RESOLVED, that the
Board of Education of the City of Newark appoints Vickie
Donaldson, Esq., to the position of Board General Counsel;
and

BE IT FURTHER RESOLVED, that the former
General Counsel, Louis C. Rosen, Esq., will remain
employed by the Newark Board of Education at his
present salary for a maximum period of 45 days, such
time to be determined by the new General Counsel, to aid
in the transition of the General Counsel (Exhibit J-3).

A few days later, on June 1, 1984, a memorandum was sent from Ms. Donaldson to the
Executive Director of the Office of Human Resources advising that effeective on that
date, Mr. Rosen will, ", .. cease to be employed pursuant to the attached resolution”
(Exhibit J-2). On that same date, both a mailgram and a letter were dispatched from Ms.
Donaldson to Mr. Rosen advising him that the transition period referred to in the May 29,
1984, resolution was terminated and that he should "act accordingly" (Exhibits J-1, J-4).
There would not appear to be any dispute that both the appointment of Ms. Donaldson and
the events which culminated in the "termination™ of Mr. Rosen took place without a
"proposal” from the Executive Superintendent recommending the same. Why the Board
majority determined to replace Rosen with Donaldson is not pertinent to the present
proceedings and need not be the subject of any discussion here . Suffice it to say that the
majority presumably felt that such a ehange was in order.

At the hearing before me, each side introduced a variety of excerpts from the
transeripts of Gibson I. Much of that testimony consists of Mr. Wechsler's views and the
Board insists that such testimony is

...an important aid in interpreting the statutory
framework governing the Newark School System. The
statute does not explain the relationship of counsel with
the Board and Executive Superintendent and does not set
forth whether counsel should report to the Board or the
Executive Superintendent (Brief of Respondent, p. 4).
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Thus, according to the Board, Wechsler's testimony is vital with regard to an
understanding of the Board-counsel relationship contemplated by the legislature and
", . . clarifies what was not set forth explicitly in the statute” (Brief of Respondent, p. 6).
Several references are made in the brief to Wechsler's testimony and the respondent
insists that consideration of this testimony, in light of various provisions of the statute,
leads inexorably to the conclusion that the Board clearly was intended by the Legislature
to retain unto itself the power to hire and terminate general eounsel.

On the other hand, Gibson maintains that Wechsler's testimony must be
disregarded, as essentially oceurred when the Commissioner reviewed the Initial Decision
in Gibson I. According to petitioner, the obvious thrust of the legislative scheme
embodied in N.J.S.A.18A:17A-1 et seq. was to create a powerful Executive
Superintendent, and the Legislature's omission specifically to address the position of
general counsel must be considered in that light. Consequently, with respect to the hiring
and dismissal of personnel, this is a matter which plainly falls within the purview of the
Executive Superintendent's "proposal" authority under N.J.S.A. 18A:17A-5 and no manner
or method of interpretation can change that notion.

In Gibson I, although the Commissioner took official notice of the valuable
services rendered and the contributions made by Mr. Wechsler with respect to the
revamping of the Newark publie school system, he nevertheless rejected his views insofar
as they appeared not to comport with what the Commissioner Believed to be the "clear
and unambiguous" provisions of the statute. Whether or not the main issue in this case,
insofar as statutory interpretation is concerned, is as "clear and unambiguous" as those
found by the Commissioner in Gibson I, is a matter which is very much the subject of
dispute. As noted, several transeript excerpts from Gibson I were introduced without
objection by both sides in the truncated hearing which I conducted. Dr. Salley, for
example, testified during the hearings in Gibson I with respect, generally, to his role vis a
vis the Board under the statute. During his direct examination he stated that he is
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responsible for the supervision of all Board employees, whether professional or
nonprofessional, and believes he has a responsibility to recommend to the Board for its
approval or disapproval any personnel action which would inelude appointment, transfer,
promotion, ete. While Dr. Salley agreed that ultimately it is the Board that does the
actual hiring, the initiation of a personnel action, as he put it, ". . . is the purview of the
Executive Superintendent" (Exhibit P-1). According to Dr. Salley, the legislation
deliberately established a system of "checks and balances” and just as he could not hire
anybody without final approval by the Board, the Board could not "go out and create its
own kingdom and domain® without some sort of oversight by the chief executive officer
(Exhibit P-4),

In excerpts from Wechsler's testimony, submitted by the Board, he identified his
background, particularly his involvement with the total restructuring of the Newark Board
(Exhibits R-5, R-6). According to Wechsler, the Legislature, based upon the spade work
done by the committee which he headed, obviously did not intend to enact a scheme in
which all personnel had to be proposed to the Board by the Executive Superintendent. As
Wechsler put it, that would be the

... equivalent of sending a fox to the henhouse. You
can't have an independent judgment made in one branch,
if the other branch is the one that is going to decide who
is going to hire the people or going to be hired. On that
basis, they would owe their allegiance to the person who
proposed the hire (Exhibit P-8).

Thus, to the extent that policymaking was involved, it was Wechsler's opinion that the
Board itself would employ its own personnel to carry out those functions without
recommendation from the Executive Superintendent. As Wechsler put it, one could not
serve the Board to the fullest extent if he or she was "beholden" to the Executive
Superintendent for his nomination or for his proposal to be hired (Exhibit R-10).
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I have read and considered all of the transcript excerpts and other documents
which were admitted into evidence. While the exhibits shed some light upon the overall
context of this case, they do not directly answer the basic question of whether general
counsel to the Board was meant to be included within the category of professional
employees under N.J.S.A. 18A:17A-5. On the other hand, despite the Commissioner's
determination in Gibson I to reject much of Mr. Wechsler's testimony because the statute
was clear and unambiguous with regard to the matters before him, I consider that
testimony to be quite apt insofar as the matter sub judice is concerned.

It seems to me that enjoyment of the right to have counsel necessarily includes
the notion that the counsel must be one of the client's own choice. The relationship
between attorney and eclient is surrounded by all sorts of protections, including
constitutional, statutory, regulatory and ethical. It simply is not conceivable to me that
the Legislature in adopting the unique plan for Newark ever intended that the Board would
be subjeet to the Executive Superintendent's "veto" insofar as its selection or dismissal of
counsel is concerned. As the New Jersey Supreme Court observed in Battaglia v. Union
County Welfare Board, 88 N.J. 48, 64 (1981):

Trust and confidence are the essence of the attorney-
client relationship. Assuredly, a publiec body should not be
compelled, at least in the absence of some legislative
directive, to retain an attorney when those elements do
not exist.

In the instant case, the Board majority presumably determined that it no longer could
continue to repose the sort of trust and confidence in its former general counsel that was
required. Rightly or wrongly, it certainly was vested with the discretion to make such a
judgment. To continue to require that it retain the attorney simply because it did not
receive a recommendation from the Executive Superintendent vis a vis termination runs
contrary to common sense, if not the case law and the rules of ethics.
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While the Supreme Court in Battaglia made reference to a possible exception where there
was some “legislative directive," no such directive can be found here. I simply am not
willing to reach the conclusion, absent express language in the statute, that the

Legislature intended to include general counsel within the scope of N.J.S.A. 18A:17A-5.

Another instructive case is Taylor v. Hoboken Bd. of Ed., 187 N.J. Super. 546
(App. Div. 1983), certif. denied, 95 N.J. 228 (1983). In that case, the Appellate Division
heid that a school board attorney had a duty to withdraw from his employment when he
was discharged by his client and that this obligation, which arose under D.R. 2-110(B)4),*
was made absolute to members of the Bar of this State under R. 1:14. In fact, the
Appellate Division believed that the court rule even superseded any statutory tenure
rights which the attorney might otherwise have to the position. Indeed, the court held
that although under N.J.S.A. 38:16-1, Taylor was within the class of veterans who were
entitled to tenure, the statute could not constitutionally be held to apply to an attorney
under the principles of Winberry v. Salisbury, 5 N.J. 240 (1950), cert. denied, 340 U.S. 877,
(1950).

In reaching the result that I do in this case, it should be understood that I am not
determining the constitutionality of any statute. In my view, the provisions of
N.J.S.A. 18A:17A-1 et seq. do not, as & matter of statutory interpretation, vest in the

Executive Superintendent the right to prevent a board from hiring and/or discharging its
attorney. Rather, the statute is silent on that point and thus no such implied authority
exists in the Executive Superintendent to so act. If the statute did expressly so provide,
or was potentially to be construed in that way, the Taylor decision then would appear to
me to point to a determination of unconstitutionality, However, since no such conflict
exists, I need not decide this issue.

*Now contained in R.P.C. 1.16a(3) (1984).
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The petitioner also argues that the term "client" includes the Executive
Superintendent. I disagree. The client is the governmental entity made up of the elected,
voting members of the Newark Board of Education, although counsel's duties certainly
include the rendering, upon request, in appropriate situations, of legal advice to all of the
employees of the governmental entity.

In essence, I am convinced that there is simply no support, either in the statute
or in any case law, for the proposition put forth by the petitioner that the Board's hiring
of Ms. Donaldson and the discharge of Mr. Rosen were improper because the Executive
Superintendent, Dr. Salley, did not recommend such action to the Board under
N.J.S.A. 18A:17A-5.

The third issue raised in the Prehearing Order has to do with the propriety of the
delegation to Donaldson of the right to determine how long Rosen would continue to be
employed, up to a maximum of 45 days. With respect to this issue, I must agree with
petitioner that such a delegation exceeded the scope of the Board's statutory authority.
In effect, the Board discharged Rosen, such discharge to be effective 45 days after the
enactment of its resolution. To give to Donaldson the right to shorten that period
resulted in nothing less than an improper delegation to her to amend that resolution. She
was not the Board and could not be given any such power. Rather, if she believed that
reasons existed to make the termination effective sooner than 45 days, she should have
been asked immediately to bring such matters to the attention of the Board for its
consideration and decision. Accordingly, that portion of the resolution which gave

Donaldson such improper authority must be considered null and void.

The final issue had to do with the question of counsel fees should petitioner
prevail. Except for my discussion of the delegation question, the petitioner has not
prevailed. Under all of the circumstances, I therefore must reject any elaim by him to be
awarded counsel fees.
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In reaching the conclusions that I have in this Initial Decision, I am not unmindful
of the petitioner's reliance upon the previous decision of the Commissioner in the case of
Ross v. Bd. of Ed. of the City of Jersey City, 1981 S.L.D. ____ (March 10, 1981), aff'd
State Bd. 1981 S.L.D. __ (Oet. 7, 1981). The statutory provision at issue in that case is
distinguishable from the provisions involved here. Moreover, that case had to do with the

appointment of assistant superintendents who, with all due réspect to the importance of
their activities, cannot be equated with the school board's attorney.

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

The foregoing discussion contains my views of the applicable case law and the
appropriate result that ought to be reached with respect to the issues raised in the
Prehearing Order. Accordingly, I herewith make the following findings of fact and reach
the following conclusions of law:

1. The activities of the Board of Education of the City of Newark are
governed by the provisions of N.J.S.A. 18A:17A-1 et seq.

2.  The chief executive officer and administrator of the school district is the
Executive Superintendent who, pursuant to rules and regulations
established by the Board, is vested with the responsibility and'genera]
supervision over the organization and the educational, managerial and
fiscal operations of the district. The Executive Superintendent has
supervisory authority over all officers and employees, professional and
nonprofessional, of the district, all of whom shall report to him, and he
shall be responsible for preseribing their duties.
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5.

8.

The Executive Superintendent enjoys a seat on the Board of Education and
the right to speak on all educational, managerial and fisecal matters at
Board meetings but shall have no vote.

The Executive Superintendent has the independent authority to appoint,
transfer and, pursuant to certain statutory provisions, remove clerks in his
immediate office.

The Executive Superintendent, subject to the approval of the Board, has
the authority to appoint and fix the compensation of such assistant
executive superintendents as he shall deem necessary, subject to certain
restrictions as to number and the length of the term of the appointment.

The Executive Superintendent has the authority to propose to the Board of
Education for employment, transfer and removal all other officers and
employees, professional and nonprofessional, except that such authority
does not extend to the position of general counsel.

The attorney-client relationship requires that absent express legislative
directive to the contrary, the determination of whom shall be appointed as
general counsel and/or discharged from that position with the Board of
Education of the City of Newark is a matter which rests wholly within the
discretion of the elected members of the Board of Education.

The Executive Superintendent has supervisory authority over general

counsel who is required to report to the Board through the Executive
Superintendent.
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9. At a special meeting held on May 29, 1984, the Board of Education of the
City of Newark adopted a resolution as follows:

WHEREAS, the Board of Education of the City of
Newark is a municipal corporation subject to laws,
regulations and rules on the federal, state and local level;
and

WHEREAS, the Board of Education must provide for
the legal defense of the Board and its employees; and

WHEREAS, there is presently a need for an attorney
to be appointed to the position of General Counsel to
advise, counsel and represent the Board and its
employees; and

WHEREAS, at the annual reorganization meeting,
the Board must select its General Counsel, pursuant to
By-Law 9126; and

WHEREAS, the Board has made careful and
reasonable search to select its General Counsel.

NOW, THERFORE, BE IT RESOLVED, that the
Board of Education of the City of Newark appoints Vickie
Donaldson, Esq., to the position of Board General Counsel;
and

BE IT FURTHER RESOLVED, that the former
General Counsel, Louis C. Rosen, Esq., will remain
employed by the Newark Board of Education at his
present salary for a maximum period of 45 days, such
time to be determined by the new General Counsel, to aid
in the transition of the General Counsel.

The Board voted to adopt the resolution with five yeas, three nays and one
member absent.
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10.

11.

12.

13.

On June 1, 1984, the new general counsel, Viekie Donaldson, Esq.,
dispatched a mailgram to Louis C., Rosen, Esq. advising him that pursuant
to the Board resolution of May 29, 1984, the "transition" set forth therein
is terminated. In addition, Donaldson dispatched a memorandum to the
Executive Director of the Human Resources Services Office advising that,
effective June 1, 1984, Rosen "shall cease to employed."

Walter Wechsler, the Director of the Division of Budget and Accounting,
State of New Jersey, for 35 years, was recruited in early 1975 by then
Governor Brendan T. Byrne to head a task force of persons to examine
Newark's school system and to make recommendations with regard to the
overhaul of its systems and procedures in order to enable it more
effectively to operate on a sound fiscal and administrative basis.

In that capacity, Wechsler was intimately involved with the development of
the legislation which ultimately was enacted as P.L. 1975, c. 169
(N.J.S.A. 18A:17A-1 et seq.).

During the course of his testimony in the case of Gibson I, Weehsler was
asked whether or not the report which his task force developed and the
legislation which ultimately was adopted contemplated that every
employee of the school distriet, including those who engaged in the
policymaking functions of the Board, had to be proposed to the Board by
the Executive Superintendent. Wechsler's reply was as follows:

The answer is definitely no. To do otherwise or to
permit otherwise would be equivalent to sending a
fox into the henhouse. You can't have an
independent judgment made in one branch, if the
other branch is the one that is going to decide who
is going to hire the people or going to be hired. On
that basis, they would owe their alleglance to the
person who proposed the hire.
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14.

15.

16.

117.

Wechsler also testified that personnel who were carrying out the
policymaking functions of the Board ought to be employed by the Board
without the recommendation of the Executive Superintendent.

During the course of his cross-examination, Wechsler testified that he
believed that the Board should not have to go through the Executive
Superintendent to obtain an opinion from its legal counsel, nor should
counsel have to report directly to the Executive Superintendent rather than
to the Board. As Wechsler put it, "we are again dealing with the separation
of powers. And if the Board needs to have information from counsel, it
should have direct aceess to him."

In his decision modifying and reversing in part the Initial Decision of the
administrative law judge in Gibson I, the Commissioner determined that
the testimony of Wechsler was of no weight insofar as certain provisions of
N.J.S.A. 18A:17A-1 et seq. were concerned in that said provisions were
clear and unambiguous and needed no interpretation or extrinsic aid toward
that end. An appeal of that decision was dismissed by the State Board of
Edueation on procedural grounds, but that dismissal is itself the subject of
a pending appeal to the Superior Court, Appellate Division.

In his decision on appeal from my interlocutory order, dated June 28, 1984,
the Commissioner determined that the decision in Gibson I did not address

the question of whether the Board could hire or discharge its general
counsel without a recommendation from the Executive Superintendent.
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Based upon my discussion and the above findings of fact, I CONCLUDE that
pursuant to the provisions of N.J.5.A. 18A:17A-1 et seq., the determination to hire and/or
dismiss its general eounsel may be made by the Board of Education of the City of Newark
whether or not the Executive Superintendent recommends the same to it. The provisions
of N.J.S.A. 18A:17A-5 do not compel a different result. I therefore further CONCLUDE
that there is no need in this case to determine whether or not a conflict exists between
any of the provisions of N.J.S.A. 18A:17A-1 et seq. and the Rules of Professional Conduct
which vest in the client the absolute authority to discharge counsel. I further
CONCLUDE that so much of the Board's resolution of May 29, 1984 that delegated to its
new general counsel the right to determine how long the transition period would last with
regard to the continued employment of the former general counsel is null, void and of no
effect. Finally, | CONCLUDE that given all’of the circumstances of this case, no counsel
fees should be awarded to the petitioner. Accordingly, except for the portion of the May
29, 1984 resolution which improperly delegated certain authority to the new general
counsel, the petition in this case should be DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who is ‘empowered by law to
make a final decision in this matter. However, if Saul Cooperman does not so act in
forty-five (45) days and unless such time is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A. 52:14B-10.
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Receipt Acknowledged:

DEPARTMERT OF EDUCATIGN

Mailed To Parties:

FOR OFFI%E OF AngﬁISTRATIV% LAW
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DANIEL W. GIBSON, JR.,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD QOF EDUCATION OF THE CITY : DECISION
OF NEWARK, ESSEX COUNTY,

RESPONDENT .

The Commissioner has reviewed the record of this matter
including the initial decision rendered by the O0ffice of Administra-
tive Law.

It is noted that petitioner's exceptions to the initial
decision and the Board's reply were filed pursuant to N.J.A.C.
1:1-16.4a, b and c.

In the Commissioner's judgment the final determination to
be rendered herein turns upon the pivotal issue regarding whether or
not the Board has the authority, pursuant to the provisions of
N.J.S.A. 18A:17A-1 et seq., to hire or dismiss General Counsel with-
out a recommendation to that effect from its Executive Superin-
tendent.

It has been concluded in part in the initial decision that
the provisions of N.J.S.A. 18A:17A-1 et seq. could not be properly
interpreted by the judge with respect to the issue being adjudicated
herein without relying upon the prior testimony of Mr. Wechsler in
Gibson I, supra, pertaining to his interpretation regarding the
legislative intent of the above-cited statutory provisions.

The Commissioner does not agree. It is found and deter-
mined from a review of the statutory provisions of N.J.S.A.
18A:17A-1 et seq. that they are ''clear and unambiguous'" and are
therefore not susceptible to the interpretation given to
Mr. Wechsler's testimony by the ALJ.

Accordingly, the conclusions which rely on Mr. Wechsler's
testimony are hereby rejected insofar as they are premised upon the
intent of the Legislature as viewed by Mr. Wechsler, rather than the
clear prescriptive language set forth in the applicable sections of
N.J.S.A. 18A:17A-1 et seq.

It is further observed that the judge has concluded that in
the absence of express statutory language, the Legislature did not
intend for the employment of General Counsel to fall within the
scope of N.J.S.A. 18A:17A-5. More specifically, the rationale
adopted by the judge in support of this conclusion reads in
pertinent part as follows:
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“*%*Tt seems to me that enjoyment of the right to
have counsel necessarily includes the notion that
the counsel must be one of the client's own
choice. The relationship between attorney and
client is surrounded by all sorts of protectionms,
including constitutional, statutory, regulatory
and ethical. It simply is not conceivable to me
that the Legislature in adopting the unique plan
for Newark ever intended that the Board would be
subject to the Executive Superintendent's 'veto'
insofar as its selection or dismissal of counsel
is concerned. As the New Jersey Supreme Court
observed in Battaglia v. Union County Welfare
Board, 88 N.J. 48, 64 (1981):

‘*Trust and confidence are the essence
of the attorney-client relationship.
Assuredly, a public body should not be
compelled, at least in the absence of
some legislative directive, to retain
an attorney when those elements do not
exist. 'xxx"
(Initial Decision, at p. 8) (Emphasis supplied.)

In the Commissioner's view the case law in Battaglia upon
which the judge's conclusional language 1is grounded is clearly
distinguishable from the issue to be decided herein. In Battaglia,
the Court clearly identified the issue wherein its ruling relied
upon the attorney-client relationship in upholding the action of the
Union County Welfare Board:

"#%*The principal question presented in this case
is whether the plaintiff, an attorney for a
county welfare board, who was not continued in
employment because of his political beliefs, was
deprived of his First Amendment rights.*»»"»

(88 N.J. at 53)

It is evident in Battaglia that the Court invoked the
attorney-client privilege in considering the propriety and constitu-
tionality of the Union County Welfare Board's reasons for dismissing
Battaglia. The Welfare Board's authority to hire or dismiss its
employees was not at issue.

The Commissioner finds and determines that the judge's
application of the attorney-client privilege in Battaglia to the
primary issue controverted herein is misplaced since the Board's
reasons for dismissing its General Counsel are not under review.
What is in contention, however, are the statutory provisions of
N.J.S.A. 18A:17A-5 which read as follows:
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“"All officers and emplovees, professional and
nonprofessional, shall be employed, transferred
and removed as provided below.

a. The executive superintendent may appoint,
transfer, pursuant to the provisions of Title 11
of the Revised Statutes, and, pursuant to

Article 1 of chapter 17 of Title 18A of the
New Jersey Statutes, [Section 18A:17-1 et seq.]
remove clerks in his immediate office, but the
number and salaries of the <clerks shall be
determined by the board.

b. The executive superintendent, subject to the
approval of the board, shall appoint and fix the
compensation of such assistant executive superin-
tendents as he shall deem necessary; provided,
however, the number of assistant executive super-
intendents shall not exceed the number of persons
serving immediately prior to the effective date
of this act in the position of assistant superin-
tendent of schools, school business adminis-
trator, school business manager, secretary to the
board of education and assistant secretary to the
board of education. An assistant executive
superintendent shall not be appointed for a term
exceeding the remainder of the term of the execu-
tive superintendent. Notwithstanding any other
provision of law, no assistant executive superin-
tendent shall acquire tenure.

c. The executive superintendent shall propose
to the board of education all other officers and
employees, professional and nonprofessional, for
employment, transfer and removal."

’ (Emphasis supplied.)

The prescriptive language of the above-cited section 1is
clear and unambiguous in mandating the procedural steps which are to
be complied with for the employment or dismissal of "[a]ll officers
and employees, professional and nonprofessional***'" by the Board.
Namely, any prerequisite to Board action must be initiated to the
Board by a recommendation to that effect from the Executive Superin-
tendent. The Board, of course, uses its discretionary authority to
accept or reject such recommendations from its Executive Superin-
tendent. Therefore, the ultimate authority vested in the Board to
employ or dismiss '[a]ll officers and employees, professional and
nonprofessional**%'" is not compromised or diminished by the provi-
sions of N.J.S.A. 18A:17A-5(c). Nor can the Executive Superin-
tendent hold the Board hostage by exercising his '"veto' over such
persons the Board determines to employ or dismiss in the City of
Newark Public School District as concluded herein by the judge in
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the initial decision. There is no veto power in such matters
accorded by the provisions of N.J.S.A. 18A:17A-5(c) to the Executive
Superintendent.

It is undisputed that the Office of General Counsel is
contained within the Board's table of organization. Gibson I,
supra All of the persons employed in that office are under the
direct supervision of General Counsel, the chief legal officer of
the City of Newark Public School District who is employed in a
full-time capacity. In the Commissioner's judgment the Office of
General Counsel has been established and organized by the Board to
facilitate compliance with the lawful proper conduct and maintenance
of the school district. In this capacity General Counsel provides
legal advice to the Board as well as to the Executive Superintendent
in order to effectuate the legislative directive prescribed in
N.J.S.A. 18A:17A-1 which reads in part:

"Districts in cities of the first class with a
population over 325,000 shall have a unit control
organizational structure.***'* (Emphasis supplied.)

It is significant that, at the present time, pursuant to
the above-cited statute the City of Newark Public School District is
the only one statutorily subject to the unit control organizational
structure. Consequently, the legal services provided by General
Counsel are to be afforded directly to the Board, as well as the
Executive Superintendent who is a non-voting member of such Board,
without compromising their respective statutorily prescribed duties
and responsibilities including, but not necessarily limited to, the
provisions of N.J.S.A. 18A:17A-1 et segq.

The Commissioner does not concur with those findings and
conclusions in the initial decision which exempt the Board from
complying with the provisions of N.J.S.A. 18A:17A-5(c) insofar as
the employment or dismissal of its General Counsel would not require
a recommendation to that effect from the Executive Superintendent.
The provisions of N.J.S.A. 18A:17A-3 as well as 17A-5(c) clearly
establish that the following authority is vested in the Executive
Superintendent:

1. nxxx[SJupervisory authority over all
officers and employees, professional and
nonprofessional of the district, all of whom
shall report to him, and he shall prescribe
their duties.***"

(N.J.S.A. 18A:17A-3) (Emphasis supplied.)

2. "The executive superintendent shall propose
to the board of education all other officers
and employees, professional and nonprofes-
sional, for employment, transfer and
removal."

(N.J.S.A. 18A:17A-5(c)) (Emphasis supplied.)

o0




You are viewing an archived copy from the New Jersey State Library.

The Commissioner finds and determines that the employment
of General Counsel does not create an exception to the provisions of
N.J.S.A. 18A:17A-5(c). Such position is deemed to be a professional
position and the person who is employed therein is a legal officer
employed by the Board upon recommendation of its Executive Superin-
tendent. Moreover, the duties and responsibilities of General
Counsel relate to the statutory authority vested in the Executive
Superintendent and the Board in effectuating a unit control organi-
zational structure as mandated by N.J.S.A. 18A:17A-1.

The Board's contention that the above construction of the
provisions of N.J.S.A. 18A:17A-5(c) would produce an anomalous
result is unfounded and without merit.

In the Commissioner's judgment the Board has the authority
to promulgate the necessary rules and regulations establishing the
parameters and criteria pertaining to the employment or dismissal of
its General Counsel and all other personnel without compromising
either its authority or that of the Executive Superintendent as
prescribed in N.J.S.A. 18A:17A-1 et seq.

The Commissioner finds and determines that the Board,
pursuant to specific provisions of N.J.S.A. 18A:17A-1, has the power
to appoint its Executive Superintendent, to fix his salary and to
fix his term of office. His term of employment is non-tenurable.

Consequently, should the Board determine that its Executive
Superintendent, as chief executive officer and administrator of the
school district, fails to or refuses to implement its rules or
regulations promulgated pursuant to N.J.S.A. 18A:17A-3, 5 and 7, it
may consider invoking the terms of its employment agreement with the
Executive Superintendent to effect a remedy under the conditions
described above. (N.J.S.A. 18A:17A-1) Thus, the Board's resolution
of May 29, 1984 (J-3) 1is determined to be ultra vires for the
following reasons:

1. It arbitrarily appointed General Counsel without
consideration, discussion or recommendation from its Executive
Superintendent.

2. As concluded by the judge and affirmed herein, it was
without - authority to authorize its newly-appointed General Counsel
to shorten the termination date of employment of her predecessor.

Accordingly, the Board is directed to take the necessary
remedial steps forthwith to comply with the provisions of N.J.S.A.
18A:17A-5(¢c) regarding its employment of General Counsel related to
its resolution of May 29, 1984.

Additionally, the Commissioner hereby reverses the recom-
mended finding and conclusion in the initial decision which denies
petitioner counsel fees in instituting this action pursuant to
N.J.S.A. 18A:6-9. This determination with respect to awarding peti-
tioner counsel fees is grounded upon the Commissioner's prior ruling
in Gibson I, supra, which holds in pertinent part:

1



You are viewing an archived copy from the New Jersey State Library.

"#%*%(T]lhe Commissioner finds and determines that
petitioner is entitled to be awarded counsel fees
inasmuch as the action which was initiated by him
as a Board member before the Commissioner was
taken at his own personal expense in an effort to
force the Board to comply with statutory pre-
scription with regard to the concept of unit
control and organization pursuant ‘to the enacted
provisions of N.J.S.A. 18A:17A-1 et seq. This
determination is consistent with the reasons laid
down by the Commissioner's prior ruling in Ross,
supra. %" (Slip Opinion, at p. 43)

Accordingly, for the reasons set forth, the initial
decision in this matter is reversed and petitiomer's prayer for
relief is granted insofar as it awards petitioner counsel fees in
this action and, further, that the Board's resolution of May 29,
1984, appointing General Counsel without recommendation of its
Executive Superintendent is determined to be inconsistent with the
specific provisions of N.J.S.A. 18A:17A-5(c).

The Board is hereby ordered to take the appropriate action
forthwith in order to 1lawfully comply with the appointment of
General Counsel.

COMMISSIONER OF EDUCATION

JANUARY 21, 1985

Pending State Board
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INITIAL DECISION
OAL DKT. NO. EDU 4113-84
AGENCY DKT. NO. 178-5/84

ELSA HILL,
Petitioner,
v.

BOARD OF EDUCATION

OF WEST ORANGE,
Respondent,
and,

MARILYN KUHLMANN,
Intervenor.

Richard A. Friedman, Esq. for petitioner
(Ruhlman, Butrym & Friedman, attorneys)

Samuel-A. Christiano, Esq. for respondent

Sheldon H. Pincus, Esq. for intervenor
(Bucceri & Pincus, attorneys)

Record Closed: October 22, 1984 Decided: December 5, 1984

BEFORE KEN R. SPRINGER, ALJ:
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Statement of the Case

This case.involves the application and validity of the new seniority standards for
teaching staff members, which became operative on September 1, 1983. N.J.A.C. 6:3-1.10.
[See 15 N.J.R. 464 (adopted June 1, 1983).] Petitioner Elsa Hill, an art teacher, claims
that the West Orange Board of Education ("Board") violated her tenure and seniority rights
when it terminated her employment for the 1984-85 school year as the result of a
reduction in force. Several related issues are raised'. First, Hill contends that the new
regulations operate only prospectively and do not affeet rights accrued prior to September
1, 1983. Second, she argues that the language of the new regulations preserves rights
granted under the prior regulations. Third, she insists that any other interpretation would
be inconsistent with the statutory scheme for tenure and seniority. Last, she urges that
the Board's action deprived her of a "vested right" guaranteed under the Federal and State
Constitutions. For the reasons which follow, the new regulations, as applied to the facts,
compel the conclusion that Hill has less seniority than other teachers in her specific
category. Hill's attack on the validity of the new regulations must also be rejected.

Procedural Histor

On May 16, 1984, Hill filed her verified petition seeking reinstatement and back
pay with the Commissioner of Education. The Board filed its answer on May 31, 1984.
Subsequently, on June 6, 1984, the Commissioner of Education transferred the matter to
the Office of Administrative Law for handling as a contested case pursuant to N.J.S.A.
52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq. By letter dated July 30, 1984, the Clerk of
the Office of Administrative Law served notice of the pendency of this case on other
teachers who might be adversely affected by the outcome of this litigation.! One of
them, Marilyn Kuhlmann, applied under N.J.A.C. 1l:1-12.1 for leave to intervene in the
proceedings. Her application was granted on October 2, 1984.

INotice was sent to two art teachers currently employed by the district: Marilyn
Kuhlmann and Nola-Adamo Young.
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Meanwhile, the Office of Administrative Law held a hearing on August 7, 1984.2
At the hearing, Hill and the Board placed on the record a joint stipulation of faets.
Kuhlmann later joined in that stipulation. Upon receipt of briefs from all parties and a

reply brief from Hill, the record closed on October 22, 1984.

Findings of Fact

The basic facts are simple and undisputed. [ FIND:

Elsa Hill has been employed by the Board since January 1, 1975. She worked as an
art teacher for six months of 1974-75 and each full school year thereafter, except for
1982-83 when she was assigned to a guidance counselor position. In 1983-84, the Board
returned her to an art teacher position. During all of her employment, Hill was assigned
to a junior high school consisting of grades seven through nine. She has never taught art at
the elementary level. On February 28, 1984, the Board adopted a resolution terminating
Hill's employment for 1984-85 "as a result of reduction in force." For seniority purposes,
the Board compared Hill's length of service with that of other art teachers at the

secondary level.

Hill claims seniority over two other art teachers: Nola-Adamo Young and
Marilyn Kuhlmann. Young began working for the Board in 1976-77 and continued through
1983-84. Throughout her entire service, Young taught art to students in the elementary
grades (Kindergarten to six). Currently she is on a maternity leave of absence for 1984-85.
To fill Young's vacant position for 1984-85, the Board recalled Marilyn Kuhimann, who had
previously taught art in the district from November 1977 through the 1982-83 school year.
Like Young, Kuhlmann's experience as an art teacher was limited to the elementary
grades. Due to a reduction in force, Kuhlmann was not employed during 1983-84,

Loriginally this case was consolidated for hearing with a companion case, Capodilupo v.
West Orange Bd. of Ed.,, OAL Dkt. No. EDU 3814-84 (filed May 11, 1984), involving similar

questions of fact and law. When it became necessary to reopen the record in Capodilupo
in order to develop additional facts, the Hill case was severed so as not to delay fge

decision.
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At all relevant times, all three teachers possessed an instructional certificate
endorsed as "teacher of art." Such certificate authorized its holder to teach art in any
grade from Kindergarten to the senior year of high school.

Thus, the battle lines in this case are clearly drawn. At the time the reduction
took effect, Hill had nine years and six months of overall service as an art teacher
(counting time spent as a guidance counselor), compared to eight years of service for
Young and five years and eight months of service for Kuhlmann. However, Hill's service
was at the secondary level, whereas Young's and Kuhlmann's service was at the
elementary level,

Conclusions of Law

Based on the foregoing facts and the applicable law, | CONCLUDE that the new
regulations are applicable to a seniority determination occurring after September 1, 1983;
that under the new regulation Hill's service is credited at the secondary level and Young's
and Kuhlmann's service at the elementary level; and that the adoption of the new
standards was properly within the rule-making powers of the Commissioner of Education.

Seniority provides a mechanism for ranking all tenured teaching staff members
so that reductions in force and reemployment can be effected in an equitable fashion and
in accord with sound educational policies. N.J.S.A. 18A:28-9 et seq. Lichtman v.
Ridgewood Bd. of Ed., 93 N.J. 362, 368 (1983); Howley v. Ewing Twp. Bd. of Ed., 1982
S.L.D. __ (Comm' of Ed. 1982). As such, it is distinguishable from tenure which is
primarily designed to protect teachers from dismissal for "unfounded, flimsy or political
reasons." N.J.S.A. 18A:28-5. Spiewak v. Rutherford Bd. of Ed., 90 N.J. 63, 73 (1982).
Unlike tenure which attaches to a "position" for which certification is required, N.J.S.A.
18A:28-5, seniority accrues in "fields or categories” fixed by regulation. N.J.S.A. 18A:28-

10 directs that a reduction in force "shall be made on the basis of seniority according to
standards to be established by the commissioner with the approval of the state board."
This express delegation of rule-making power is subject to specific limitation. In N.J.S.A.
18A:28-13, the Legislature provided:
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The Commissioner in establishing such standards shall classify insofar
as practicable the fields or categories of administrative, supervisory,
teaching or other educational services ... which are being performed
in the school districts of this state and may, in his discretion,
determine seniority upon the basis of years of service and experience
within such fields or categories of service as well as in the school
system as a whole, or both.
Within these broad parameters, however, the Legislature has deferred to the expertise of
the Commissioner in matters of educational policy. Pursuant to this legislative grant of
power, the Commissioner, with the approval of the State Board, has promulgated N.J.A.C.
6:3-1.10, setting forth the "categories or fields" in which years of service are to be

credited.

Under the old regulation, as written prior to September 1, 1983, Hill received
senjority credit in the general category of "teacher of art,” undifferentiated as to the
elementary or secondary level, Young and Kuhlman received senjority in the identical
category. As the teacher with the longest service among the three, Hill would have been
.the last to go in the event of a reduction in force. -

The amendments to N.J.A.C. 6:3-1l10 were designed to correct what was
perceived as a fundamental weakness in the seniority system. As amended, N.J.A.C. 6:3-
1.10(1X15) states that,

. . any person employed at the secondary level in a position
requiring . . . a special subject field endorsement shall aequire
seniority only in the secondary category and only for the period of
actual service under such . . . special field endorsement. Persons
employed and providing services on a district-wide basis under a
special subject field endorsement . . . shall acquire seniority on a
district-wide basis.

Similarly, any person exclusively "employed at an elementary level” in such position "shall
acquire seniority only in the elementary category and only for the period of actual
service." N.J.A.C. 6:3-1.10(1X16).

There can be no doubt about the result which the drafters of these changes hoped
to achieve. An official publication, entitled Revision of Seniority Regulations: A Position
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Statement of the New Jersey State Department of Education (June 1983), explains that

"[t] he essential purpose of the proposal is to limit each teacher's entitlement in a district
to those subject fields or levels at which the teacher actually taught" (at page 2). With
regard to art teachers, the Revision comments:

Additionally, the Commissioner's proposal also applies the distinction
between secondary category and elementary category to special
subject teachers such as art, music, and physical education, as well as
noninstructional service personnel such as school nurses and
librarians. Thus, a person hired by a local board for service in the
elementary schools will not acquire seniority at the secondary level
even though his or her certificate endorsement is for grades K-12.
Those who have served at both levels will obtain seniority at both
levels. [at page 3]

See also, In re Seniority Rights of Certain Teaching Staff Members, 1984 S.L.D. __ (Aug.
6, 1984). If the new regulation is applicable, Hill, having never served at the elementary
level, would receive seniority in the art teacher category only at the secondary level.
Young and Kuhlmann, who never served at the secondary level, would earn seniority only

at the elementary level.

At the outset, Hill contends that the new regulations operate prospectively and
were never intended to affect seniority rights previously "accrued" under the former
regulations. It is, of course, generally true that new statutes or regulations should be
applied prospectively, absent the clear expression of an intent that they are to be given
retroactive effect. Gibbons v. Gibbons, 86 N.J. 515, 521-525 (1981); Nichols v. Jersey City
Bd. of Ed., 9 N.J. 241 (1952). Here, in fact, N.J.A.C. 6:3-L10(m) expressly provides that
the new rules "... shall apply prospectively to all future seniority determinations as of the
operative date of this rule, September 1, 1983." Recent school law decisions have applied

the new regulation only to seniority determinations made after that date. Tlustratively,
in Edison Twp. Ed. Ass'n v. Edison Twp. Bd. of Ed., 1984 S.L.D. __ (Comm' of Ed. 1984), a
local board of education imposed a reduction in force at its meeting in April 1983,
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although the impact of its decision was not felt by the affected teachers until
commencement of the 1983-84 school year. Rejecting the board's contention that the new
rule should apply, the Commissioner held that any seniority determination reached prior
to September i, 1983 was governed by the old rule. Accord, Mele v. Ramapo-indian Hills
Reg. High Sch. Dist., 1984 S.L.D. ___ (Comm'r of Ed. 1984),

Hence, it is not retroactivity to which Hill really objects. Rather, her main
complaint rests on the false assumption that she acquired "vested or accrued"” rights under
an earlier seniority rule no longer in existence. That contention will be more fully
considered in the discussion of the constitutionality of the regulation. At this stage, it is
sufficient to note that an administrative agency has the power, if not the absolute duty,
to reassess or reconsider its old policies in light of changing public needs. S$t. Joseph's
Hosp. & Med. Ctr. v. Finley, 153 N.J. Super. 214 (App. Div. 1977), certif. den. 75 N.J. 595
(1978). Whatever rights are conferred by the seniority regulation spring into being only in

the event of a "dismissal" resulting from a reduction for reasons of economy, declining
enrollment, or other good cause. N.J.S.A.18A:28-9, -10. Until such occurrence, a teaching
staff member has merely an expectancy in the existing seniority rules. Since the
reduction in this case did not occur until February 28, 1984, the situation is controlled by
the new seniority rule which became operative on September 1, 1983,

Nothing in the language of the new regulation suggests any intention to preserve
obsolete seniority categories. In support of her assertion that the new regulations provide
for continuation of previously accrued seniority, Hill points to N.J.A.C. 6:3-1.10(c), which

reads:
In computing length of service for seniority purposes, full recognition
shall be given to previous years of service within the district . ...

She finds further support for her views in N.J.A.C. 6:3-1.10(d), which states:

Employment in the district prior to the adoption of these standards
should be counted in determining seniority.
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And she also relies on N.J.A.C. 6:3-1.10(h), which provides:

Whenever a person shall move from or revert to a category, all

periods of employment shall be credited to his or her seniority in any

or all categories in which he.or she previously held employment.
The first two sections have no bearing whatsoever on the category in which Hill's prior
service should be credited. They simply require that all of Hill's prior years of service
will be recognized in some category. Hill has been given full credit for her nine years and
six months of service, so the requirement of these sections has been satisfied. Although
the third section does refer to categories, it does not say that a category is immutable.
Instead, it allows a transferred teacher to tack on service in a new assignment to prior
service in an old one. Applied to the instant case, it means that Hill's service as a
guidance counselor counts toward her seniority in the category of secondary art teacher.
Nowhere does the regulation purport to freeze categories for those who have already
served in them. By virtue of his statutory power to establish seniority standards, the
Commissioner always retains the option of altering the definitions of the categories. Any
other interpretation of the regulation would frustrate or defeat the policy embodied in the
statute. N.J. Chamb. of Commerce v. N.J. Elec. Law Enfore. Comm., 82 N.J. 57, 82-83
(1980).

Hill has not cited a single New Jersey case directly on point. Her reliance on

Nichols v. Jersey City Bd. of Ed. is misplaced. Nichols was a tenure dispute in which the

New Jersey Supreme Court applied the law existing at the time petitioner's position was
abolished in 1949 rather than a statute subsequently enacted in 195i. This ruling is entirely
consistent with the approach that the law on the date of the board's action governs.

Nor does Hill derive much benefit from cases in other jurisdictions. New York is
substantially different from New Jersey in that it apparently permits tenure and seniority
"areas" to be defined by local school districts as well as by uniform state regulation. In
the leading case of Baer v. Nyquist, 34 N.Y. 2d 291, 331 N.E. 2d 751, 357 N.Y.S. 2d 442
(Ct. App. 1974), New York's highest court invalidated an attempt by a local distriet to
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impose & new three-year probationary period on a teacher whose assignment had been
changed from science to social studies. Warning of the dangers inherent in "tenure
experimentation"” which is "open-ended and devoid of standards," 357 N.Y.S. 2d at 446,
the New York court declared that,

. . . [r]adical restructuring of tenure areas, compatible with the
purpose of the tenure statutes, should not be free of controlling
regulations or express standards propounded by the Board of Regents
or enacted by the Legislature. Most importantly, they should be
prospective in effeect. 357 N.Y.S. 2d at 444.

Such reaction to the unique circumstances of New York cannot be taken as an excuse to
restrict the statutory power of the New Jersey Commissioner of Education to adopt
carefully drawn and comprehensive regulations taking effect on a definite future date.
Indeed, the experience of New York underscores the advantages of the centralized New
Jersey system. Later New York cases reflect the prevailing theme of preventing local
distriets from subverting the underlying purpose of tenure and seniority laws. In Waiters
v. Amityville Union Free Sch. Dist., 46 N.Y. 2d 885, 387 N.E. 2d 615 (Ct. App. 1979), the
court overturned a local district's "belated attempt” to recompute tenure and seniority of

teachers in the "remedial reading area" rather than the traditional "elementary school
area."” On the other hand, in Steele v. New York City Bd. of Ed., 40 N.Y. 2d 456, 354 N.E.
2d 807, 387 N.Y.S. 2d 68 (Ct. App. 1976), the court upheld a massive layoff by the local
district on the theory that treating "guidance counseling" as a separate classification from

"elementary school teaching" was not a departure from traditional tenure areas. See also,
Brewer v. Plainview-Old Bethpage Cent'l Sch. Dist., 69 App. Div. 2d 377, 419 N.Y.S. 2d
159 (App. Div. 1979), aff'd on other grounds, 51 N.Y. 2d 855, 414 N.E. 2d 389, 433 N.Y.S.
2d 1009 (Ct. App. 1980). Compare McNamara v. Rochester Bd. of Ed., 54 App. Div. 2d
467, 389 N.Y.S. 2d 682 (App. Div. 1976), where the intermediate appellate court concluded
that the Baer rule is binding only on local distriets and does not preclude the Legislature

from enacting retroactive tenure and seniority provisions.

Other state cases on which Hill relies are not more favorable to her position.
Wisconsin has refused to give retroactive effect to a new statute exempting one-room
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school districts from the tenure law. State v. Dist. No. 2, Town of Red Springs, 237 Wis.
186, 295 N.W. 36 (Sup. Ct. 1949). On the date of the school board's action, the new statute
had not yet been enacted. Again, the Wisconsin case is merely an example of a court

applying the existing law. California has held that a local board of education may not
retroactively reduce a teacher's placement on the salary guide for reasons other than
fraud, error or mistake. Barnes v. Mt. San Antonio College Dist., 32 Cal. Rptr. 609, 218
Cal. App. 2d 881 (Dist. Ct. App. 1963); Aebli v. San Francisco Bd. of Ed., 62 Cal. App. 2d
706, 145 P. 2d 601 (Dis. Ct. App. 1944). But the court's reasoning in these cases rests on
the finding that the reduction would be arbitrary, capricious or unreasonable. Certainly it

is not unreasonable for New Jersey to seek to improve the quality of education by taking
teaching experience into account in its seniority determinations. Moreover, the
California cases dealing with salary involve potential impairment of contract problems
not present in the New Jersey dispute over seniority rights.

Finally, Hill asserts that she possesses a "vested right" to seniority secured by
either the Federal or State Constitution. Insofar as Hill's claim is based on the
impairment of contract clause, U.S. Const., Art. I, § 10, cl. 1, her claim must fail. Tenure
rights in New Jersey, and by implication seniority rights as well, are created by statute
and not by contract. Shelko v. Mercer Cty. Special Service Sch. Dist., 97 N.J. 414, 417
(1984); Spiewak v. Rutherford Bd. of Ed., 90 N.J. at 72. New Jersey is not precluded by
the contract clause from adopting new statutes or regulations which abrogate prior
statutory or regulatory rights. Phelps v. State Bd. of Ed., U5 N.J.L. 310 (Sup. Ct. 1935),
aff'd sub. nom. Phelps v. West New York Bd. of Ed., 116 N.J.L. 412 (E. & A. 1936), aff'd 300
U.S. 319 (1937); Greenway v. Camden Bd. of Ed., 129 N.J.L. 46 (Sup. Ct. 1942).

Accordingly, Hill's rights, if any, must be founded on the due process clause of
the Fourteenth Amendment to the United States Constitution, U.S. Const., 14th Amend.,
or the corresponding provision of the State Constitution, N.J. Const., Art. I, para. 1. Both
sources prohibit New Jersey from depriving a person of life, liberty or property without
due process of law. Property entitled to protection under the due process clause is not an
abstract or formless concept, but rather a term given meaning and substance by state law.
In Board of Regents v. Roth, 408 U.S. 564, 577 (1972), the Supreme Court explained:
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Property interests, of course, are not created by the Constitution,

Rather, they are created and their dimensions are defined by existing

rules or understandings that stem from an independent source such as

state law — rules or understandings that secure certain benefits and

that support elaims of entitlement to those benefits.
As already noted, New Jersey statute confers seniority rights ". . . according to standards
to be established by the commissioner with the approval of the state board." N.J.S.A.
18A:28-10. Teachers possess inchoate seniority rights until such time as a dismissal
actually occurs. Ibid. Hill has no claim to greater rights than those which are conferred
by this statute. "There can be no vested right in the continued existence of a statute or
rule of the common law which precludes its change or repeal." Magierowski v. Buckley,
39 N.J. Super. 534, 558 (App. Div. 1956). Nobody has "a vested interest in any rule of law
entitling him to insist that it shall remain unchanged for his benefit." Cirelli v. Ohio
Casualty Ins. Co., 133 N.J. Super. 492, 501 (Law Div. 1975), modified 72 N.J. 380 (1977).
Since the Commissioner of Education amended the seniority rules before the date of her
dismissal, Hill does not have a "property interest™ qualifying for protection under the due

process clause.

In re Jamesburg High Sch. Closing, 83 N.J. 540 (1980) does not dictate another

outcome. The dissent as well as the majority agreed that the existence and scope of
teacher tenure rights were dependent on the meaning of the applicable statutes. They
differed only in their statutory interpretation. Likewise, Taureck v. City of Jersey City,
149 N.J. Super. 503 (Law Div, 1977) does not hold that municipal firefighters possess
"vested rights" apart from statute. To the contrary, the case stands for the proposition

that firefighters are entitled to certain statutory rights which cannot be waived or

bargained away by agreement of the parties.

In sum, Hill's seniority rights vested at the time of the reduction. Prior to that
event, the Commissioner of Education adopted regulations, prospective in effect, which
changed the categories for determining seniority. Hill's rights are governed by the
regulation in force on the date of the Board's action.
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Order

It is ORDERED that the relief requested by Hill is DENIED. Hill is entitled to
be placed on the preferred eligibility list for reemployment in the category of art teacher
at the secondary level.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. H'owever, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

[ hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Dj ATE ’ I KEN R. SPRINGER, ALJ
Recéipt Acknowledged: -

DATE / [ 7 DEPARTMENT OF EDUCK
DEC 10 1984
DATE

al
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ELSA HILL, :
PETITIONER, :
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN : DECISION
OF WEST ORANGE, ESSEX COUNTY,
RESPONDENT, :
AND :

MARILYN KUHLMANN, :

INTERVENOR. :

The record and initial decision have been reviewed. Excep-
tions by petitioner and Intervenor Kuhlmann were filed within the
time prescribed in N.J.A.C. 1:1-16.4a, b and c.

Petitioner excepts to the initial decision by the judge in
arguments previously advanced before the Administrative Law Court,
analyzed therein and rejected. Petitioner contends that the inter-
pretation herein of N.J.A.C. 6:3-1.10 is unfair because it elimi-
nates previously accrued seniority.

Intervenor Kuhlmann in exceptions in reply to those of
petitioner notes specifically that the exceptions 80 filed are
virtually identical to the argquments advanced before the Administra-
tive Law Court, were fully considered by the judge and rejected by
her. The Commissioner concurs with the arguments advanced by
Intervenor Kuhlmann. The Commissioner observes that the seniority
regulation N.J.A.C. 6:3-1.10 was amended to benefit the pupils of
New Jersey by providing for the retention of teachers with actual
experience in a given teaching area. The Commissioner particularly
rejects petitioner's argument that the ALJ‘'s interpretation of the
regulations eliminates previously accrued seniority. As appro-
priately ©pointed out by the ALJ "[t]eachers possess inchoate
gseniority rights until such time as a dismissal actually occurs."
(Emphasis supplied.) (Initial Decision, at p. 11) Such conclusion
is unmistakably supported by the 1language of N.J.S.A. 18A:28-11
which provides:

"In the case of any such reduction the board of
education shall determine the seniority of the

persons affected according to such standards and
shall notify each such person as to his seniority

statug. xxxn (Emphasis supplied.)
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The foregoing is precisely what occurred in the instant
matter. The reduction in force took place and petitioner was
correctly accorded  her seniority entitlement pursuant to the
"standards *** established by the Commissioner with the approval of
the state boargd." (N.J.S.A. 18BA:28-10) The standards utilized by
the Board were the latest standards recommended by the Commissioner
and approved by the State BRBoard of Education for application pro-
spectively from September 1, 1983.

The Commissioner affirms the findings and determination as
rendered in the initial decision in this matter and adopts them as
his own.

Accordingly. the Petition of Appeal is hereby dismissed.

Petitioner's entitlement to placement on the preferred

eligibility list for reemployment is in the category of art teacher
at the secondary level.

JANUARY 21, 1985 COMMISSIONER OF EDUCATION

STATE BOARD OF EDUCATION

DECISION

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

May 1, 1985

Pending N.J. Superior Court
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INITIAL DECISION
OAL DKT. NO. EDU 4678-84
AGENCY DKT. NO. 153-5/84

PETER FISCHBACH,
Petitioner,
V.

NORTH BERGEN

BOARD OF EDUCATION,
Respondent.

Louis P, Bueceri, Esq., for petitioner
(Bueceri & Pincus, attorneys)

John C. McGlade, Esq., for respondent
(Greenberg & Covitz, attorneys)

Record Closed: October 29, 1984 Decided: December 12, 1984
BEFORE KEN R. SPRINGER, ALJ:

Statement of the Case

This case involves the issue of whether interest can and should be allowed on an
award of back salary entered by the Commissioner of Education. An award of back pay in
favor of Peter Fisehbach ("Fischbach") was entered on December 29, 1983 and not paid by
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the North Bergen Board of Education ("Board") until nine months later on September 25,
1984. Although the parties agree on the amount of the award, they differ on whether
Fischbach is entitled to interest for the period during which the award remained unpaid.
The amount in dispute is $2,791.

Procedural History

On May 17, 1984, Fischbach filed a verified petition with the Commissioner of
Education seeking liquidation of the amount of a previous award of back pay, together
with interest from entry of the award until date of payment. The Board filed its answer
on June 21, 1984. Subsequently, on June 27, 1984, the Commissioner of Education
transmitted the matter to the Office of Administrative Law for determination as a
contested case pursuant to N.J.S.A. 52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq.

Both parties waived the opportunity for a hearing. Instead, they submitted a
joint stipulation of facts on September 25, 1984. By consent order entered on October 29,
1984, the amount of back pay due from June 15, 1979 through August 25, 1983 was fixed at
$31,329. Upon receipt of legal briefs filed by both parties, the record closed as of October
29, 1984,

Findings of Fact

All of the relevant facts are undisputed. From the pleadings and the joint
stipulation of the parties, I FIND:

On December 15, 1981 Fischbach instituted a prior proceeding before the
Commissioner of Education, designated OAL Dkt. No. EDU 311-83, in which he claimed
that certain actions of the Board constituted a violation of his tenure and seniority rights.
As a result of this prior proceeding, on December 29, 1983 the Commissioner of Education
issued an order directing the Board to "forthwith reinstate Fischbach to the position of
assistant superintendent in the district” and to "promptly pay to Fischbach the difference,
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if any, between the salary on the negotiated guide for a high school vice principal and the
amount actually earned by Fischbach for the period from June 15, 1979 to the date of
reinstatement.” Fischbach v. North Bergen Bd. of Ed., 1983 S.L.D. _ (Comm'r of Ed.
1983). Fischbach took an appeal from a portion of the Commissioner's decision, which was

affirmed by the State Board of Education and is presently pending on appeal before the
Appellate Division. However, respondent never brought.a cross-appeal and, therefore,
must be regarded as having accepted the amount of the award granted by the
Commissioner of Education to Fischbach.

The dollar amount of the award may be readily ascertained from the language of
the Commissioner's order and the Board's own records. Within two months after the
Commissioner's decision, Fischbach wrote to the Board setting forth his calculation of the
principal amount due and owing. Because of the subsequent abolition of the position of
assistant superintendent in the district, the parties could not agree on the amount of the
award, if any, to which Fischbach may be entitled for the 1983-84 school year. That
question is the subject of a separate appeal now pending before the Office of
Administrative Law under Dkt. No. EDU 2691-84. Nevertheless,-the Board ultimately
accepted Fischbach's figures for the amount of back pay due from June 15, 1379 through
August 25, 1983 in the amount of $31,329. I am informed by the parties that the Board
paid that sum to Fischbach on September 25, 1984.

Fischbach continues to claim that he is entitled to interest from the date of the
Commissioner's decision on December 29, 1983 until his receipt of the money on
September 25, 1984. Calculated at the simple rate of 12 percent per annum, the amount of
interest acerued during that period would be $2,791. In response, the Board contends that
the Commissioner of Education lacks jurisdiction to allow interest on an unpaid award.

Conclusions of Law

Based on the foregoing facts and the applicable law, I CONCLUDE that the
existing policy of the Commissioner of Education precludes the allowance of interest on
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an unpaid award; however, the circumstances of this case would be appropriate for the
allowance of interest if the Commissioner wishes to change that policy.

N.J.S.A. 18A:6-9 confers upon the Commissioner of Education the jurisdiction "to
hear and determine, without cost to the parties, all controversies and disputes arising
under the school laws." Traditionally, the Commissioner has awarded back pay and other
emoluments to teachers whose tenure rights have been violated. See Spiewak v.
Rutherford Bd. of Ed., 90 N.J. 63 (1982) (remand of matter to Commissioner of Education
to determine what benefits are owed to successful litigants in a tenure dispute); Garfield
Bd. of Ed. v. State Bd. of Ed., 130 N.J.L. 388 (Sup. Ct. 1943) (upholding award of back pay
to tenured teacher who was illegally terminated). No statutory authority exists for the
allowance of interest in connection with an award of back pay. Absent such express

statutory authorization, the Commissioner of Education has consistently refused to allow
interest on an award for lost earnings., McLean v. Glen Ridge Bd. of Ed., 1977 S.L.D. 311
(Comm'r of Ed. 1977); North Bergen Fed'n of Teachers v. North Bergen Bd. of Ed., 1975
S.L.D. 461 (Comm'r of Ed. 1975); David v. Cliffside Park Bd. of Ed., 1967 S.L.D. 192
(Comm'r of Ed. 1967); Romanowski v. Jersey City Bd. of Ed., 1966 S.L.D. 219 (Comm'r of
Ed. 1966). The rationale of these cases appears to be that a state administrative agency

lacks jurisdiction to allow interest unless such power is directly granted by statute.

Interest serves the two-fold purpose of making the injured party whole and
preventing the losing party from becoming unjustly enriched. Decker v. Elizabeth Bd. of
Ed., 153 N.J. Super. 470, 475 (App. Div. 1977). Its primary purpose is compensatory rather
than punitive. City of East Orange v. Palmer, 52 N.J. 329, 334 (1968). Generally, the
State or other governmental entity is not liable for interest unless by statute or contract
it has assumed that liability. Fasolo v. Div. of Pensions, 190 N.J. Super. 573 (App. Div.
1983); Elizabeth Police Super. Off. Ass'n v. Elizabeth, 180 N.J. Super. 51l (App. Div. 1981).
Annotation, "Recovery of interest on claim against a governmental unit," 24 A.L.R. 2d
928 (1952). But there is growing recognition of important modifications to this general
rule. Thus, in Fasolo, at page 583, the Appellate Division declared that,
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. even in the absence of a statutory provision for interest on an
obligation of a governmental entity "a legislative purpose to allow
interest . . . may be found in the nature of the burden imposed and
the relative equities between the beneficiaries . . ." [Citation
omitted.] Nor is it necessary to find a "legislation intent" in all
cases. As this court has said

such interest may, in a proper case, be awarded in the absence
of such a statute because of overriding and compelling
equitable reasons.

With inéreasing frequency, courts have permitted administrative agencies to add
interest to the total package of relief, notwithstanding the lack of any statutory
authority. Illustratively, in Law v. Parsippany-Troy Hills Bd. of Ed., Superior Court,
Appellate Division, Dkt. No. A-280-82T2 (Sept. 25, 1983) (unreported), the State Board of
Education found that petitioner had been improperly denied his salary increment for the

1980-81 school year. On appeal, the Appellate Division accepted petitioner's argument
that the local board of education would "benefit unjustly from the use of his moneys if
interest is not imposed." (slip op. at p. 5). Consequently, the court remanded the matter
for determination of the amount of the increment withheld "together with interest to be
calculated in accordance with R. 4:42-1(a)." (slip op. at p. 6). There is no mention of any
statutory basis for this ruling. Similarly, in Salem Cty. Bd. for Voe. Ed. v. MeGonigle,
Superior Court, Appellate Division, Dkt. No. A-3417-78 (Sept. 29, 1980) (unreported), the
Public Employment Relations Commission followed its usual practice of declining to

award interest along with the back pay award resulting from an unfair labor practice.
Without citing any specific statute, the Appellate Division held that allowance of interest
would be "entirely appropriate on the record in this case." (slip op. at p. ). Again, the
case was remanded with instructions to the Commission to modify its original order to
inelude an allowance of simple interest.

More recently, in Kramedjian v. Town of Irvington, Superior Court, Appellate
Division, Dkt. No. A-2989-80T3 (Nov. 15, 1983) (unreported), the court addressed the
question of whether the Civil Service Commission possessed the power to grant interest
on an award of back pay. At the administrative level, the Commission had ruled that its

11z
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powers were limited to those "expressly set forth in, or reasonably derived from, the
controlling statutes." (slip op. at p. 6). Rejecting this narrow approach, the Appellate
Division noted that the Commission had misconstrued the extent of its own powers:

The absence of a specific statutory grant of power to award interest
is not a complete answer to appellant's application. The absence of
such specific legislative grant does not preclude an award of interest
upon equitable grands, although it may require "particular
circumspection” in the granting of interest. Klein v. Hudson Cty., 187
N.J. Super. 433, 434-435 (App. Div. 1982).

Kramedjian, (slip op. at p. 7.)

Since the intent of civil service legislation is to insure that wrongfully discharged
employees do not suffer any loss in earnings, late payment of salary without interest
constitutes "a diminution of the salary to which the employee is entitled." Ibid.
Accordingly, the Appellate Division reversed the Commission's denial of interest and
remanded the matter for calculation of interest. After Kramedjian was decided, the Civil
Service Commission amended its regulations on awarding back pay, N.J.A.C. 4:1-5.5, to
remove a prohibition on the allowance of interest. 16 N.J.R. 2519 (Oct. 1, 1984).

1f the Commissioner of Education would also like to reconsider his past policy in
light of the trend of recent cases, the present matter provides an excellent opportunity
for doing so. Here the equities point strongly in favor of allowing interest. Just as in the
area of civil service, a teaching staff member who has been deprived of his tenure rights
is entitled to be made whole. As of December 28, 1983, the amount of Fischbach's award,
while not yet reduced to a liquidated sum, was "readily ascertainable" on the basis of
information available to the board. Kamens v. Fortugno, 108 N.J. Super. 544, 549 (Ch.
Div. 1970). Nonetheless, the Board offers no convinecing justification for its nine month

delay in complying with the Commissioner's order. Once the Commissioner of Education
had rendered his decision, the Board had a choice of paying the award or applying for a
stay pending the outcome of an appeal. The Board did neither. It did not even pursue an
appeal. Meanwhile, it continued to enjoy the use of Fischbach's money. Presumably, this
money was deposited in an interest-bearing account on which the Board continued to earn
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interest. In any event, the Board has never suggested that the reason for its failure to
make timely payment was lack of adequate appropriations or a deficit in its budget. The
Board's only excuse is its claim that a portion of the award was still in litigation. No
explanation had been given to as to why the Board could not have immediately paid to
Fischbach the amount agreed to be due and retained only the smaller disputed amount
(which, in fact, was what the Board ultimately did after nine months of delay). Even
assuming the "good faith" of the Board's denial of liability, such a defense does not toll
the payment of interest on the portion determined to be due. Fasolo, at 584; Kamens, at
552-553. These circumstances highlight the major disadvantage of a flat rule prohibiting
the award of interest in all education cases. As long as it can continue to keep the
interest earned on funds in its possession, there is no incentive for a board of education to
act quickly to satisfy the Commissioner's award of back pay. Instead, it is to the Board's
financial benefit to delay payment for as long as possible.

Given the clear existing policy against the allowance of interest in education
cases, it would be improper for an administrative law judge to depart from the current
rule. Any change likely to have widespread applicability to a class of similarly situated
persons would best be handled by the Commissioner of Education and the State Board of
Education through their rule-making powers, rather than on an adjudicatory basis.
Metromedia, Ine. v. Dir., Div. of Taxation, 97 N.J. 313 (1984). While the decision on
whether it is appropriate to allow interest in a particular case might be left, at least
initially, to the sound discretion of the trier-of-fact, the basic decision of whether to

allow interest at all is a question reserved for state educational officials. There may well
oe important policy considerations involved with the financing of public education and the
solvency of school boards which make the pi'oblem different from other fields of
administrative law where interest is now allowed on awards to successful litigants. Unless
and until a new policy is announced, interest will not be allowed in education cases.

Order

It is ORDERED that Fischbach's application for interest on his award of back pay
is hereby DENIED.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter, However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:148-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

DDcc- L \q g4

ATE 7
Receipt@cknowledged: )
L. F D
DATE ' i DEPARTMENT OF EDUCATION
DEC 17 1934
DATE
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PETER FISCHBACH,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF NORTH BERGEN,
HUDSON COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were filed by
petitioner within the time prescribed by N.J.A.C. 1:1-16.4a, b,
and c. E—

At issue in this matter is the awarding of post-judgment
interest due to the dilatory actions of the North Bergen Board of
Education in carrying out the December 29, 1983 order of the Commis-
sioner to compensate petitioner pursuant to the final decision
rendered in a prior matter involving the parties. Upon review of
the initial decision and a recent decision of the Superior Court of
New Jersey, Appellate Division, it is the determination of the
Commissioner that post-judgment interest should be awarded in this
case. The November 29, 1984 Appellate Court decision in Board of
Education of Newark v. Levitt and Sasloe (A-5614-82T2) has clearly
and definitively determined that the Commissioner of Education is
empowered to award interest, both pre-judgment and post-judgment.
The Court has stated:

nx**The question then is whether in awarding
money damages to a petitioner, the Commissioner
has the same power with respect to both pre-judg-
ment interest and post-judgment interest as the
court has in entering a money judgment. We con-
clude although this power has not been expressly
accorded to the Commissioner by statute, it is
nevertheless an ancillary power which he must be
deemed to have in order fully to execute his
statutory responsibility to hear and determine
all controversies and disputes arising out of the
school laws. See N.J.S.A. 18A:6-9 #*x"

(Slip Opinion, at p.6)

The Court goes on to express that in its view "***interest
on a money award which the Commissioner is authorized to grant is an
essential and integral part of the award itself since the purpose of
the fixed-sum award is to make petitioner whole." (Id., at pp.7 and
8) It also states that the rationale for post-judgment interest is
enhanced by the dimension of an adjudication of improper withholding.
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In the 1instant matter, the Board was ordered on
December 29, 1983 to compensate petitioner the difference, if any,
between the salary on the negotiated guide for a high school vice
principal and the amount he actually earned for the period from
June 15, 1979 to the date of his reinstatement. This amount was a
fixed sum in that the negotiated salary guide yields only one
possible amount to be awarded at least to August 25, 1983. There-
fore, no basis for controversy could have existed over the sum to be
paid with the exception of that portion relative to the 1983-84
school year due to the abolishment of the assistant superintendent
position. As such, it is the conclusion of the Commissioner that
the Board wrongfully withheld the compensation owing to petitioner
by not providing him until September 25, 1984 the uncontroverted sum
for June 15, 1979 to August 25, 1983.

Consequently, the Commissioner exercises his authority to
award post-judgment interest to petitioner on the $31,329 rightfully
due him but improperly withheld from him for an extensive period by
the Board. However, the Commissioner is obligated by the Appellate
Court decision in Levitt and Sasloe, supra, to accord to the Board a
reasonable time under the circumstances to have made payment of the
judgment before allowing post-judgment interest to begin to run.
(Id., at p. 10) In the Commissioner's estimation 60 calendar days
is a reasonable time to be accorded from the date of the judgment to
actual receipt of the award by petitioner. Therefore, it is the
determination of the Commissioner that post-judgment interest shall
run from February 28, 1984 to September 25, 1984, the date peti-
tioner was finally provided the uncontroverted portion of the award
due him. The tolling of interest beginning on February 28, 1984, in
the Commissioner's opinion, also meets the requirement articulated
in Levitt and Sasloe that post-judgment interest cannot start until
the precise amount of money damages is fixed. The Board accepted
the calculation submitted by petitioner on February 20, 1984 as
accurate for the period June 15, 1979 to August 25, 1983.

The 12 percent simple interest rate requested by petitioner
is deemed reasonable and appropriate in 1light of the discretion
accorded to the Commissioner to set the rate of post-judgment
interest by the Appellate Court in Levitt and Sasloe, supra; R.
4:42-11(a); Fasolo v. Division of Pensions, 190 N.J. Super. 573
(App. Div. 1983) and other pertinent cases involving the 1issue of
interest.

In accordance with the above, the North Bergen Board of
Education is ordered to provide petitioner forthwith an amount equal
to 12 percent simple interest on $31,329 from February 28, 1984 to
September 25, 1984.

COMMISSIONER OF EDUCATION

JANUARY 28, 1985
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IN THE MATTER OF THE TENURE INITIAL DECISION
HEARING OF WILMA J. COLELLA, OAL DKT. NO., EDU 5144- &3
SCHOOL DISTRICT OF THE BOROUGH AGENCY DKT. NO. 171-5/83A

OF ELMWOOD PARK,

WILMA J. COLELLA, OAL DKT. NO. EDU 7787-84
AGENCY DKT. NO. 412-9/84
Petitioner,
v,
BOARD OF EDUCATION OF
ELMWOOD PARK, BERGEN COUNTY
Respondent.

Matthew P. DeMaria, Esq., for Board of Education of Elmwood Park
Louis P. Bueceri, Esq., for Wilma J. Colella (Bucceri and Pincus, attorneys)
Record Closed: November 17, 1984 Decided: December 14, 1984

BEFORE NAOMI DOWER-LaBASTILLE, ALJ:

The Board of Education of Elmwood Park (Board) certified tenure charges against
Wilma J. Colella on May 9, 1983. On September 28, 1984, Colella filed a petition alleging
an improper vote by certain Board members against withdrawing the earlier charges. The
matters were transmitted to the Office of Administrative Law for determination as
contested cases pursuant to N.J.S.A. 52:14F-1 et seq.
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The tenure case was assigned to Sybil Moses, ALJ for possible consolidation with
other tenure charges pending before her (EDU 3229-83). ALJ Moses adjourned the instant
tenure docket without date until the resolution of the earlier docket which she decided on
August 24, 1984, She then recused and the case was reassigned to the undersigned ALJ in
September 1984. At the prehearing on October 10, the parties advised me of the filing of
another docket by Colella as petitioner in which the legal issue was closely related to the
issue in a motion to dismiss which Colella planned to file in the tenure case. The parties
therefore agreed to consolidate the dockets. A decision favorable to Colella on the
motion to dismiss tenure charges will render her companion petition moot since the
petition seeks to effectuate Board withdrawal of the tenure charges.

FINDINGS OF FACT

The background facts underlying the motion to dismiss are undisputed and can be
found in affidavits, verified pleadings and officially noticed documents such as ALJ Moses'
decision in a prior docket. There was extensive prior litigation between the parties.
Colella was demoted to vice principal and subsequently reinstated as principal of the high
school after favorable decison by the Commissioner (March 1983), State Board (July 1983)
and Appellate Division (July 1984). The Board certified tenure charges against her in April
1983 which ALJ Moses eventually dismissed after full hearing in August 1984 (EDU 3229~
84). The Commissioner affirmed the dismissal in October 1984. The tenure charges in the
instant docket were certified about a month later than the prior charges but concern two
incidents which occurred in February and March 1983 respectively, The Board alleges that
Colella wrote and/or sent a scurrilous anonymous note to Board member George P.
Nestory on February 24, 1983 and sent an anonymous letter on March 28 to Board member
Joan Branccacio which contained inter alia allegations of gross improprieties by a certain
teacher and various accusatory statements, including some concerning family members,
If proved, the Board claims such conduct would constitute insubordination and conduct

unbecoming a teaching staff member.

Board member Brancaccio believed that she recognized the handwriting in the letter
to her. She asked the Superintendent to investigate. She described herself as "extremely
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upset, disgusted and saddened" that such a letter would be written. Nestory described
himself as "very upset" and viewed the note as an attempt to "intimidate myself and my
family.” The superintendent agreed with Brancaccio's assessment that the handwriting in
the long letter to her was similar to Colella’s. Nestory's communication was a short,
printed note, but the Superintendent believed the envelope was similar to that enclosing
Brancaccio's letter. He submitted samples of Colella's writing to experts, one of which
was retained with Brancaceio's own funds, The documents and the reports of these experts
were made a part of the documentary support underlying the certified charges.

On May 9, 1983, when the Board certified tenure charges against Colella grounded
upon her alleged writing or sending the two anonymous letters, the resolution was
approved by a five to four vote. Voting affirmatively were both Nestory and Brancaccio.
If they had abstained, the vote would have been three to approve and four opposed.
Certification of the charges would have failed, since a majority of five was needed.

Board members Nestory and Brancaccio filed criminal complaints against Colella
based on the same alleged conduct of sending the letters. One complaint was withdrawn
and the other resulted in acquittal. (See, verified petition in EDU 7787-84).
Subsequently, on August 28, 1984, the Board considered a resolution to withdraw the
tenure charges, The vote was four in favor, four against (including Nestory and
Brancaccio; one member was absent.) This action formed the basis for a petition (EDU
7787-84) claiming that votes of the two members named should be declared void due to
their alleged personal interest in the matter and requesting a remedy of declaring the
resolution adopted and the charges withdrawn,

In opposition to the motion to dismiss, the Board filed affidavits of Nestory and
Brancaccio averring that they voted based on the information available and in the interest
common to all Board members for proper lawful conduet in the system and to provide a
thorough and efficient education. Both disclaimed any personal motivation. Brancaccio
additionally stated that other members of the Board evidenced support for Colella on
various oceasions and if her vote is disqualified for personal interest so should the votes of
other Board members.




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5144-83 and EDU 7787-84

Conclusions of Law

Colella brings this motion to dismiss the tenure charges, arguing that the resoluton
is void as a result of the participation of the two board members which "fatally tainted
[the vote] by a blatant confliet of interest.”

In its response, the Board first addressed a concern with the confidentiality
requirements of N.J.S.A. 18A:6-1 which, arguably mandate that the votes of Board
members on tenure charges not be revealed. The Board cross moves for a protective
order or dismissal of the petition (EDU 7787-84) alleging it cannot defend properly
without stating that which it is prohibited by law from stating under N.J.S.A. 18A:6-1l,
namely, the votes of Board members and, possibly, facts concerning deliberations. Since
it is obvious that someone who knew the vote has spoken, and Colella has affidavited what
the votes were, it seems apparent that the Board may speak of that which others have
publicly revealed, specifically the results of the vote on both resolutions and the votes of
Nestory and Brancaccio. It should be recalled that the entire record of tenure
proceedings at OAL is public. When the actual vote becomes a fact in issue within the
Commissioner's jurisdiction, N.J.S.A. 18A:6-11 by its terms no longer applies. It says,
"The consideration and actions of the board as to any charge shall not take place at a
public meeting." Both actions of the Board on the tenure charges took place long since, I
CONCLUDE the statute is not violated by discussion of the recorded roll call votes as
faets in issue in these dockets and that dismissal of the petition is not warranted on this

ground.

The Board also argues that it is too late for Colella to claim that the resolution to
certify charges is void in that Colella's claim was not stated in her answer to the original
charges back in 1983. But Colella's motion to dismiss on these grounds was expressly
permitted in my prehearing order of October 10, 1984 and, had Colella moved to amend her
answer at that time, I would have allowed it. Since counsel for the Board was substituted
counsel, he may not be aware that in the early stages of this case before ALJ Moses,
Colella was not satisfied with the representation of her then counsel which eventually
resulted in substitution of Mr. Buecceri. Under these circumstances, amendment to an
answer would be favorably considered. N.J.A.C. 1:1-6.3 The issue on the motion to
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dismiss was known at least since October 10, 1984.

The Board's next argument addresses the conflict of interest issue by analysis of
leading New Jersey cases. There is no question that the seminal cases define a
disqualifying interest as a direet or indirect personal pecuniary or other beneficial
interest of the official himself or of a family member or employer. Griggs v. Princeton
Borough, 33 N.J. 207 (1960), Van Itallie v. Franklin Lakes, 28 N.J. 258 (1958). But the
Supreme Court also says, "No definitive test can be devised," Van Itallie, at 258.

An interest which the public officer has in common with all other citizens or Board
members is not a disqualifying one. Aldom v. Borough of Roseland, 42 N.J. Super. 495
(App. Div. 1956). The mere fact that voting Board members expressed themselves verbally
for or against Colella would not show disqualifying interest. Conversations and the
expression of opinjons for and against an action are to be expected during deliberations

prior to vote. Two interests can coexist: one would be the interest in common with other
Board members for a properly functioning school system. The alleged disqualifying
interest is different: it is a personal interest capable of producing bias whether or not
bias was actually operative in motivating the vote. It is the capacity of the interest to
tempt the official which makes the interest disqualifying. Van Itallie, at 268. It is the
existence of the interest which is decisive, not whether the interest was actually
influential. Griggs, at 219, 220. Thus the Board members' affidavits deseribing their
common interests and intent may be accepted as entirely true, but these sworn facts are
not dispositive of the question, The court describes such interests as invalidating dual

interests. Griggs, supra, 218.

In the instant case, Nestory and Brancaccio filed criminal charges against Colella
upon the clear belief that she sent the letters. The two Board members admit that they
were greatly disturbed by the statements in the letters. The note to Nestory included
grossly insuiting references to his family. The letter to Brancaccio made disparaging
comments concerning the conduct of her niece and sister-in-law. These two Board
members believed that Colella attacked them and their families. Brancacecio advanced
personal funds to hire a handwriting expert., Most assuredly their votes to charge and
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remove Colella had the capacity to be affected by a personal interest in the result. The
Commissioner has previously held that a similar interest was disqualifying. In South
Plainfield Independent Voters v. Bd. of Ed. of South Plaintieid, 1975 S.L.D. 47, Board
member Crilley voted to reinstate a teaching staff member against whom the Board had

previously certified tenure charges. His was the pivotal vote. The conduct of the staff
members in disseminating confidential personnel records which formed the basis of the
tenure charges and the withholding of increments arose because Crilley gave the records
to the teaching staff members. The Commissioner held that Crilley possessed a serious
self-interest in the disciplinary actions taken and that the affirmative vote was infected
with the taint of self-interest. Crilley's vote was disqualified and the action of the Board
was declared null and void. The Board was cautioned that the disqualified member might
not be permitted to participate in deliberations, counsel with other members or vote and
that absent compliance with this directive, any future action by the Board on the subject

matter could result in nullification.

The Board herein argues that the rule of necessity applies. There are nine members
of the Board. There is no claim that six members do not constitute a quorum. N.J.S.A.
18A:6-11 requires a majority vote of the full membership. A majority is five, Thus, the
Board was not disabled from taking action on the matter, Pyatt v. Mayor and Council of
Dunellen, 9 N.J. 548, 557 (1952), and the rule of stern necessity does not apply. The stern
necessity rule is called into play only when there is no means of proceeding because the
sole statutory agent for hearing a matter is disqualified by bias, prejudice or some
disqualifying conflict of interest, Rinaldi v. Mongiello, 4 N.J. Super., 7, 12 (App. Div.

1949).

The Board suggests that any rule which would bar board members who have received
letters from voting to certify charges against that person would result in permitting the
accused to control who may vote. Such is not the case here, for even if Colella did send
the letters, it was not with an intention to disqualify votes, but with the belief that the
sender would never be determined. Further, if a majority of Boaru members received
scurrilous letters prior to a tenure charge vote from the proposed subject of such charges,
they could act asserting the rule of necessity with a contingent request for the
Commissioner to invoke his primary jurisdiction. I CONCLUDE that the resolution to
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certify charges herein was void since the votes of Brancaccio and Nestory are disqualified
and the vote was infected with the taint of self interest.

Colella argues that, absent a valid and proper vote to certify charges, the
Commissioner lacks subject matter jurisdiction, That argument is without merit. Note
that N.J.S.A. 18A:6-16 says, "upon receipt of such a charge and certification, or of a
charge lawfully made to him, the commissioner . . . shall examine the charges and
certification and . . . shall dismiss . .. [or] conduct a hearing . ..". Colella's argument
would render the underlined statutory language meaningless. A construction of a statute
which renders any part of it inoperative must be avoided. Shell Oil Co. v. Marinello, 120
N.J. Super., 357 (Law Div, 1972) certif, den. 62 N.J. 186 (1972) cert. den. 415 U.S.. 920
(1974).

A thorough discussion of the legislative history, intent of the Legislature and
interpretation to be given the Tenure Employees Hearing Act can be found in In re
Fulcomer, 93 N.J., Super. 404 (App. Div. 1967). Included therein, at page 412, the court

says:

[4] There is nothing in the new aet which suggests the local boards
were intended to retain any part of the jurisdietion which they
formerly exercised in such conroversies other than a preliminary
review of the charge and the required certification to the
Commissioner.  Their participation in such proceedings is
specifically confined to that limited function. Thus, the
Legislature has transferred, from the local boards to the
Commissioner, the duty of conducting the hearing and rendering
a decision on the charge in the first instance. His jurisdiction in
all such cases is no longer appellate but primary.

Note, also, the language used when the court concludes, in the factual circumstances of
that case, that a referral back to the local board represents a vice which the Legislature
sought to eliminate. It then says, "particularly is this true where the board itself prefers

the charges or becomes an adversary on appeal." The underlined language implieitly
recognizes that the Commissioner's jurisdiction is not limited by the inability or failure of
a board to act. Fulcomer, at 414.
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Lastly, the comprehensive jurisdiction of the Commissioner is illustrated in
Manalapan-Englishtown Ed. Ass'n v. Bd. of Ed., 187 N.J. Super., 426 (App. Div, 1981). In
that case, the Board failed to certify disciplinary charges against a principal; certain
teachers petitioned the Commissioner to order the Board to certify the charges. The
teachers' association directly filed its charges and the tenured principal directly filed his
answer before the Commissioner. Manalapan, 1979 S.L.D.. 505, 506. The Commissioner
found that the local board did not abuse its discretion. The State Board affirmed. The
Appellate Division diseussed an "arguable" position that the Commissioner could be
viewed as having determined that the charges were not sufficient to warrant dismissal,

functioning "as though the charges had been certified." The court stated the
Commissioner was not privileged to make subsection 16 (18A:6-16) findings except after a
hearing. It did not suggest in any way that the Commissioner was precluded from acting
as though the charges had been certified. Because of a lack of appropriate determination
and reasons therefor on probable cause and whether a sanction was warranted on the part
of both the Commissioner and local board, the court remanded to the latter,

It is clear that the Manalapan case was brought before the Commissioner in the first
instance by petitioners under N.J.S.A. 18A:6-9, which gives the Commissioner jurisdiction
to hear and determine all controversies and disputes arising under the school laws, In
numerous holdings this statute has been interpreted as granting the Commissioner the
broadest of authority. The Commissioner has broad powers and responsibilities to
supervise public education in the state and to effectuate constitutional and legislative
policies concerning it. Piscataway Tp. Bd. of Ed. v. Burke, 158 N.J. Super, 436 (App. Div.
1978). He has fundamental and indispensible jurisdiction over all disputes and
controversies arising under school laws. Theodore v. Dover Bd. of Ed., 183 N.J. Super.
407 (App. Div. 1982).

I have no doubt that, in the event a majority of a local board were disqualified from
voting to prefer tenure charges, any party with standing could petition the Commissioner
to act in his primary jurisdicetion to determine probable cause and whether or not a
sanction might be warranted under N.J.S.A. 18A:6-11 and that a charge raised in this
manner would be “a charge lawfully made to him" under N.J.S.A.18A:6-16. If he were to
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make a positive determination, he could then direct that a hearing on such charges be
held. Similarly, even if a majority of a local board were not disqualified but failed to act,
the Commissioner could determine whether they should have acted.

Thus, I CONCLUDE that he Commissioner is not ousted from determination of any
matter in the instant case which is now properly before him by virtue of his
determination, if such it be, that the Board's resolution to certify charges against Colella
is void. Within his supervisory powers, he may if he so desires review the charges and
proofs presented on certification and bring the charges directly within his primary
jurisdiction, remanding for a hearing. I deem it inappropriate for an administrative law
judge to attempt to exercise the Commissioners' primary jurisdiction in these
circumstances, absent the directive of a remand to do so. Only the agency has authority
to submit a contested case to OAL and my conclusion that the resolution of the Board is
void requires a dismissal in the case submitted to OAL (EDU 5144-83).

Further, I CONCLUDE that the determination on docket EDU 5144-83 requires a
dismissal in EDU 7787-84 since the issue therein, which concerns the vote to withdraw the
charges, is now moot, My conclusions lead inescapably to a determination of
disqualification of the votes of the two Board members who received letters, but there is
no resolution to void because none was adopted. In any event, the vote was tainted under
the Commissioner's holding in the South Plainfield case, so that a remedy which would in
effect validate any part of the vote would appear improper. No purpose is served at this
time by making determinations on EDU 7787-84 based upon contingencies. I rest my
dismissal upon a concluson that the matter is moot in light of the results in EDU 5144-83.

It is therefore ORDERED that the tenure charges against Wilma J. Colella in EDU
5144-83 be DISMISSED; and further ORDERED that her petition in EDU 7787-84 be
DISMISSED as moot.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by
law is empowered to make a final decision in this matter, However, if Saul Cooperman
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does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

1 hereby FILE this Initial Decision with Saul Cooperman for consideration,

DA i‘g NAOMI DOWER-LaBASTILLE, ALJ

ht,u/h.‘/}(/:/ /5/ /753‘/

DATE

DEC 2 0 1984

DATE
Jrp
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IN THE MATTER OF THE TENURE :
HEARING OF WILMA J. COLELLA, :
SCHOOL DISTRICT OF THE BOROUGH :

OF ELMWOOD PARK, BERGEN COUNTY.

WILMA J. COLELLA, H COMMISSIONER OF EDUCATION
PETITIONER, : DECISION

V. H

BOARD OF EDUCATION OF THE :

BOROUGH OF ELMWOOD PARK, BERGEN

COUNTY. H

RESPONDENT. :

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were filed by the
parties pursuant to N.J.A.C. 1:1-16.4a, b and c.

The Elmwood Park Board seeks reversal of the judge's
dismissal of the tenure charges in this matter due to conflict of
interest and personal involvement by two Board members who voted to
certify said charges against Respondent Colella. The Board relies
on the brief it submitted to the judge in this record for support of
its exceptions to the initial decision.

The Board supports the judge's conclusion that the Commis-
sioner of Education has sufficient powers to exercise jurisdiction
in the instant matter despite disqualification of two votes in favor
of certification of charges, being in agreement with the reasoning
expressed by the judge in the initial decision.

Respondent, while agreeing with the dismissal of the tenure
charges based on the conflict of interest of two Board members,
takes exception to language in the initial decision she considers to
be analytically incorrect. Citing N.J.S.A. 18A:6-16, respondent
argues that the Commissioner lacks jurisdiction to hear the matter
because the Board failed in the basic prerequisite to certify the
charges. She acknowledges that he may have authority to order the
certification of charges if a 1local board €fails to act or is
incapable of acting but contends this is not the case herein.

Upon careful review of the record in this matter and the
exceptions filed by the parties, the Commissioner is in complete
agreement with the judge's analysis leading to the conclusion that
the resolution to certify charges was fatally tainted by the self-
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interest of Board Members Brancaccio and Nestory. Such a determina-
tion is entirely consistent with Grigqggs, supra; Aldom, supra; South
Plainfield, supra; and Van Itallie, supra. The personal interest of
two Board members who filed criminal charges against respondent can-
not be considered merely remote or speculative. Although the Board
members may have voted in the belief that they were acting in the
common interest of all Board members and not in personal interest,
the filing of criminal charges against respondent necessarily gives
rise to the 1issue of bias and/or personal interest tainting the
vote. As stated in Aldom, supra, regarding interest which dis-
qualifies, recognition must be given

nxxxto the moral philosophy that next in impor-
tance to the duty of the officer to render a
righteous judgment is that of doing it in such a
manner as will beget no suspicion of the pureness
and integrity of his action.»wx»

(42 N.J. Super. at 502)

The two Board members in question should have abstained
from participating in any Board action with respect to the tenure
charges herein. South Plainfield, supra, and Bayless, 1974 S.L.D.
595, 604 Such abstention would not have prevented the Board from
meeting the mandate of N.J.S.A. 18A:6-11 for a majority vote of the
full membership.

Therefore, it is the determination of the Commissioner that
the procedures to certify charges against respondent were fatally
flawed such that the Board's action is deemed null and void. Con-
sequently, he adopts as his own the order of the judge to dismiss
the tenure charges against respondent. Such charges are dismissed
without prejudice.

The Commissioner's determination in the instant matter is
limited to the issue of the Board's failure to certify charges due
to the procedural defects noted. He sees no purpose being served in
addressing the arguments by the judge or the parties raised with
respect to whether he does or does not have the power to exercise
primary jurisdiction or to act as though the charges were certified
in this controverted case.

COMMISSIONER OF EDUCATION

FEBRUARY 1, 1985
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INTTIAL DECISION

OAL DKT. NO. EDU 7182-83
AGENCY DKT. NO. 3-1/82A
ON REMAND - EDU 772-82

CLAUS SCHWARZKOPF,
Petitioner,
v.
BOARD OF EDUCATION OF
THE CITY OF CAMDEN
AND CHARLES SMERIN,
SUPERINTENDENT OF SCHOOLS,
Respondents.

Allen 8. Zeller, Esq., for petitioner (Freeman, Zeller & Bryant, attorneys)

Karen A. Bulsiewicz, Esq., for respondents (Murray & Granello, attorneys)
Record Closed: November 5, 1984 Decided: December 20, 1984
BEFORE AUGUST E, THOMAS, ALJ:

Petitioner appeals the determination, of the Board of Education of the City of
Camden (Board) which abolished his position and reassigned him with a subsequent
reduction in salary,

This matter was filed in the Office of the Commissioner of Edueation on
January 4, 1982, and thereafter was transferred to the Office of Administrative Law as a
contested case, pursuant to N.J.S.A. 52:14F-1 et seq. Filed with the Answer on
January 28, 1982, is the Board's Motion to Dismiss the petition as untimely, with
supporting brief. Petitioner filed a brief in opposition to the motion.
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At the continued prehearing conference on May 26, 1982, decision on the
motion was withheld pending the litigants' attempts to settle their dispute. By letter
received on June 15, 1982, the Administrative Law Judge (ALJ) was notified by respond-
ent that settlement attempts had failed. The Board requested a decision on its Motion to
Dismiss; consequently, the matter was considered for Summary Decision on the pleadings,
briefs and exhibits attached to the Board's Answer to the original Petition of Appeal
(Exhibits A through F).

The following facts are not in dispute. Petitioner is a tenured psychologist
employed by the Board. For several years, petitioner had been the Chief Psychologist.
On April 27, 1981, the Board voted in public session to abolish the position of Chief
Psychologist, in connection with a reduction in force, effective June 30, 1981. In
accordance with petitioner's seniority rights, he was reassigned on July 29, 1981, to the
position of psychologist effective September 1, 1981 (Exhibits A, B, C, D). None of these
listed exhibits addresses petitioner's salary in the new position.

On or about January 4, 1982, petitioner filed a Petition of Appeal with the
Commissioner, alleging that his reassignment to the position of psychologist and the
concomitant reduction in salary violated his tenure rights. Believing that the Petition of
Appeal was filed more than 90 days from the date of the action complained of, the Board
filed the Motion to Dismiss,

The Commissioner adopted the findings of the ALJ, which concluded that the
Petition of Appeal was filed out of time; however, the State Board of Education reversed
the Commissioner's decision on September 7, 1982, and remanded the matter for hearing.
The Board's motion for leave to appeal the State Board's determination and request for
stay of administrative hearing pending appeal was denied by the Superior Court, Appellate
Division, on November 4, 1983. Accordingly, a prehearing conference was held in this
matter on December 28, 1983, during which the parties agreed to the following isshu:

1. Is Petitioner entitled to the Chief Psychologist's salary for the ‘1981-82
school year?

2. Is Petitioner entitled to advanced placement or additional salary based
upon his years' experience and the practices of the Board?

131



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 7182-83

3.  Respondent reserves the right to amend or modify issue number 2.

4.  Did the Board or its agent violate the Open Public Meeting Act when it
acted to reduce Petitioner's salary?

On or about January 13, 1984, the petitioner submitted an amended petition
which contained three counts. The first count restated the allegations of the original
petition. The second count alleged that petitioner had received and continues to receive a
salary equal to or less than other psychologists with lesser seniority and/or experience
than petitioner, in violation of an alleged pattern and practice of the Board's of adding
steps to the psychologists' salary guide to accommodate the psychologist with the most
experience and/or seniority. The third count alleged that the petitioner, on or about
November 1983, learned that a psychologist with approximately three years' lesser
seniority was being paid a larger salary than the petitioner, allegedly in retaliation against
petitioner for the exercise of his legal rights of redress before agencies of the State of
New Jersey, the Education Department and the Public Employees Relations Commission
(PERC). The respondents filed their Answer to the amended petition on February 2, 1984.

On or about February 6, 1984, the Board filed three separate motions seeking
(1) dismissal of paragraph ten of the first count and the entire second count on the ground
of timeliness, (2) dismissal of the entire second count on the ground of lack of subject
matter jurisdiction, and (3) an Order of partial summary judgment in favor of respondents.

On February 16, 1984, the petitioner filed a Certification and Memorandum in
Opposition to the Motion for Partial Summary Decision. Said Certification contained a
new allegation that, prior to the abolition of the Chief Psychologist position, petitioner
had recommended against the hire of a school psychologist who was ™a close personal
friend and fraternal associate of the Camden. City School Deputy Superintendent" and
that, despite petitioner's recommendation, the psychologist was hired. The new allegation
charged that there were serious problems with this psychologist's performance; that, when
petitioner attempted to discuss these problems with the psychologist, the latter
threatened to have the petitioner replaced; that, on one occasion, the petitioner was
"physically assaulted” by this psychologist; that, despite petitioner's complaints, no action
was taken against this psychologist regarding the assault incident; and, that shortly after
the threats made by this psychologist, the position of Chief Psychologist was abolished.
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On February 22, 1984, the undersigned ALJ entered an Order dismissing only
paragraph ten of the first count of the amended petition. That paragraph had raised the
claim that the Board had violated the Open Public Meetings Aect in reducing petitioner's
salary from that of Chief Psychologist to that of psychologist. The dismissal of paragraph
ten decided Issue No. 4 of the prehearing order; therefore, it was not considered at the
hearing.

Hearings on the instant matter were held before me on the following dates:
March 13 and 15, 1984; May 21 and 22, 1984; July 31, 1984; and August 1, 2, 3, 7 and 8,
1984.

The record shows that, in addition to t_he instant action filed by the petitioner,
on April 28, 1982, the Camden Administrator's Couneil (Couneil) filed an unfair practice
charge against the Board with PERC on behalf of the petitioner. The charge alleged that
the Board violated certain subsections of the New Jersey Employer-Employee Relations
Act (Act), N.J.S.A. 34:13A-1, et seq., when it unilaterally abolished the position of Chief
Psychologist, transferred the incumbent Chief Psychologist, who is the petitioner in the
instant matter, to the position of Psychologist, and reduced his salary, despite allegedly
being aware that petitioner continued to perform the same duties he had as Chief
Psychologist. On November 18, 1982, the Director of Unfair Practices issued a Complaint
and Notice of Hearing,

On December 5, 1983, after five days of hearings, the hearing examiner issued
his Recommended Report and Decision (Camden Board of Education and Camden
Administrators' Council, PERC Docket No. CO-82-288-42; reported at 10 NJPER 48
(15027, 1983)). He recommended dismissal of the entire complaint and specifically found
no merit in petitioner's allegations. The hearing examiner found that the Board had
legitimate business reasons for abolishing the Chief Psychologist position and for paying
him on the psychologists' salary guide. He also found that the petitioner's duties did
change after his Chief Psychologist position was abolished "particularly in the elimination
of his supervisory duties over the other psychologists" (Id. at 52).

On December 20, 1983, the Council filed exceptions with PERC on behalf of
petitioner, challenging the factual and legal conclusions reached by the hearing examiner.
The Board filed a reply brief urging the Commission to adopt the hearing examiner's
report and recommendations. The Council filed a brief in response to the Board's.
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On January 20, 1984, the Commission issued a unanimous decision adopting the
hearing examiner's report and recommendations and dismissing the complaint. 10 NJPER
119 ( 15061, 1984). There was no appeal from the decision.

As stated to counsel during the hearing, I will take official notice of the PERC
decision in this matter. (N.J.A.C. 1:1-15.3b). The PERC decision is attached to the
Board's earlier Memorandum of Law in Support of Motion for Partial Summary Deecision.

It is important to reconsider the filing dates in this matter when examining
petitioner's charge that his transfer was made in bad faith. A review of the earlier Initial
Decision, which concluded that this Petition of Appeal was filed out of time, shows that
petitioner was notified on April 28, 1981, that his position as Chief Psychologist was being
abolished effective June 30, 19811, In accordance with his seniority rights he was
reassigned on July 29, 1981, to the position of psychologist effective September 1, 1981.
However, none of the communications regarding his transfer mentioned salary and
petitioner testified at hearing that he was led to believe his salary would not be reduced.
According to petitioner, it was only after the receipt of his pay check on September 15,
1981, that he realized his salary had been reduced and he thereafter appealed on
January 4, 1982.

No allegation of bad faith was asserted at that time. Significantly,
petitioner's salary remained the same after the effective date of the abolishment of his
position on June 30, 1981 through August 31, 1981, when he was transferred. It seems to
me that had there been a deliberate attempt to reduce his salary for arbitrary reasons, as
petitioner contends, the Board could have seen to it that his salary would have been
reduced immediately after June 30, 1981.

However, the record shows otherwise. PERC found that petitioner did not
contest the Board's right or reason for abolishing the Chief's title and that the Board
abolished that position because of business reasons and because of conflicts between
petitioner and Dr, James, the Board's Director of Special Education. PERC conecluded

1 Reversed and remanded, State Board of Education, September 7, 1982.
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that once that position was abolished, the Board had the right to assign petitioner to a
psychologist position and to reduce his salary in accordance with the salary scale for
school psychologists. PERC found specifically that petitioner's duties had changed after
June 1981, particularly in the elimination of his supervisory duties over other

psychologists.

It was announced to counsel at hearing that we would not relitigate the
matters which were considered and decided by PERC. Nevertheless, petitioner asserted
that PERC made findings outside of its jurisdiction and decided issues that could be
decided only by the Commissioner of Education. The positions taken by petitioner in light
of the charges filed with PERC, that the Board engaged in unfair practices within the
meaning of the Act, and that the Board unilaterally abolished the position of Chief
Psychologist and unilaterally demoted the former Chief Psychologist to psychologist and
reduced his salary were also filed with the Commissioner. It is obvious, therefore, that
petitioner sought the same relief in both fora.

From my review of the PERC decision and based on the testimony and
documentary evidence submitted at hearings I CONCLUDE that the PERC decision is
correct in all respects and that there is nothing in this record that would lead to a
contrary conclusion even if this matter had been heard in the first instance by the
Commissioner of Education. The PERC and Education matters could not be consolidated,
which resulted in some overlapping of the prosecution of these cases. Nevertheless, the
testimony at hearing and the record adequately show that petitioner was transferred to
the school psychologist position in accordance with his seniority status after the Chief's
position was abolished and that such action is within the statutory authority of the Board.
N.J.S.A. 18A:28-9 et seq.

Petitioner was not able to sustain his burden of proof, as charged in the
original Petition of Appeal, that his seniority rights were violated by the abolition of his
position and his reduced salary.

Accordingly, when an employee of a board of education is transferred for

proper reason to a position which has a lesser salary expectation, that employee is
entitled only to the salary in the new position according to his/her appropriate step on the
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salary scale. Lavine v. Trenton Bd. of Ed., 1984 S.L.D. , decided by the
Commissioner, (June 6, 1984); Kigerl v. Bd. of Ed. of the Borough of South Plainfield, 1981
S.L.D. , decided by the Commissioner, (August 18, 1981).

Petitioner asserts that he is entitled to advanced placement or additional
salary when placed on the top of the psychologists' salary guide based upon his years'
experience and the past practices of the Board. The Board raised as an affirmative
defense in its Answer to the Amended Petition of Appee.l that the Amended Petition of
Appeal should be dismissed as untimely. This affirmative defense was also raised by
motion and repeated at the hearing. It was held in abeyance. The Board again raised the
motion in its brief following the hearing. The Board also asserts that the first count of
the amended petition was fully and fairly litigated by PERC and that the remainder of the
Amended Petition of Appeal was filed out of time.

In a June 1984 decision, the Supreme Court of New Jersey in North Plainfield
Ed. Assoc. v. Bd. of Ed. of the Borough of North Plainfield, 96 N.J. 587 (1984), decided a
matter similar to the one litigated here. In North Plainfield, two teachers who returned
from sabbatical leaves noticed that their pay checks received on September 15 of the year
in question were less than they calculated they should have been. They waited more than
nine months in which to file their appeal of that Board action; however, the Court held
that they were effectively put on notice on September 15 when they received their
checks. The matter contested here is similar; however, the State Board of Education has
remanded this matter for decision on the merits and during that remand the Amended
Petition of Appeal incorporating issues not set forth in the initial Petition of Appeal were
added in January 1984, These matters set forth in the Amendment to the Petition of
Appeal are, according to petitioner, reasons or motivating factors utilized by the Board
which petitioner believes are evidence of discrimination and/or arbitrary action taken
against him. However, if that is so, petitioner knew or should have known of such alleged
arbitrary action at the time he filed his initial Petition of Appesl in January 1982.
Therefore, if this matter was timely filed as decided by the State Board of Education the
limits of this appeal are delineated in the initial Petition of Appeal, and the Amendment
to the Petition of Appeal is clearly out of time in accordance with the North Plainfield
decision.

The second count of the Amended Petition of Appeal, which alleges that
petitioner continues to receive a salary less than that of other psychologists with lesser
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seniority and/or experience than petitioner, in violation of an alleged pattern and practice
of the Board's of adding steps to the psychologists salary guide to accommodate the
psychologist with the most experience and/or seniority, is simply not supported by this
record. Neither is there support for petitioner's third count of the amended petition,
which alleges that petitioner learned that a psychologist with approximately three years'
lesser seniority was being paid a larger salary than the petitioner allegedly in retaliation
against petitioner for the exereise of his legal rights of redress before state agencies.
The evidence adduced at hearing is devoid of proof which would support these allegations,

However, the factual pattern leading to these conclusions need not be
discussed in detail since it is now evident from the Court decision in North Plainfield that
the entire second and third counts incorporated in the Amendment to the Petition of
Appeal are clearly out of time. The record adequately shows that petitioner had no
complaint or grievance alleging disparate treatment by his Board until long after he
noticed his pay check was reduced on September 15, 1981. As a matter of fact, in his
original Petition of Appeal, which was not filed until January 1982, there was no
allegation of disparate treatment.

Accordingly, the entire Amended Petition of Appeal beginning with the second
eount is DISMISSED as untimely filed.

Based on the testimony at hearing, the documents in evidence and the briefs
filed by the litigants, I CONCLUDE that petitioner is not entitled to the Chief
Psychologist salary for the 1981-82 school year. Petitioner was placed at the top of the
psychologists' salary guide, is being paid the same salary as other psychologists at the top

~of that guide, and that salary is commensurate with his background/training and
’experience. Petitioner has been ungble to sustain his burden of persuasion that he is
-entitled to advanced placement or additional salary based upon his years of experience
and the practices of the Board.

Because the remaining issues in this matter are dismissed as being untimely
filed in the Amendment to the Petition of Appesl, there is no relief to which petitioner is
entitled,

Accordingly, the entire matter is DISMISSED WITH PREJUDICE.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.
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CLAUS SCHWARZKOPF,
PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY : DECISION ON REMAND
OF CAMDEN, AND CHARLES SMERIN,
SUPERINTENDENT OF SCHOOLS,
CAMDEN COUNTY,

RESPONDENTS .

The record and initial decision have been reviewed. Excep-
tions were filed within the time prescribed in N.J.A.C. 1:1-16.4a, b
and c.

Petitioner, in primary exceptions, argues with and objects
to the entire initial decision herein contending that the merits of
the case were not discussed. He alleges that the salary reduction,
effectuated without advance notice, was improper and violative of
his rights to due process of law. Petitioner argues that when the
- Board abolished his position of Chief Psychologist in April 1981
(R-1) and voted to transfer him to the position of School Psycholo-
gist in July 1981 (P-3), it never voted to reduce his salary when he
was transferred and such action is accordingly ultra vires and
illegal and must therefore be set aside. Petitioner in closing
exceptions alleges that the present judge is incapable of making a
decision in this matter on its merits and therefore the matter must
be assigned to a different judge.

The Board filed exceptions in reply to those of petitioner
and in support of the initial decision by Judge Thomas. The Board
notes that the judge expressly and properly determined that PERC
correctly found petitioner's first count meritless and also found
that petitioner's first, second and third counts were unsupported by
the record evidence.

The Board notes that in the holding of the initial decision
that the second and third counts were untimely filed, the judge pro-
perly relied on the Supreme Court decision in North Plainfield
Education Association, 96 N.J. 587 (1984) decided subsequent to the
State Board of Education's determination that the original petition
was timely filed:

"xxxCertification was granted, and the Supreme
Court held that: (1) statutory annual increment
in a teacher's salary was subject to annual
evaluation of teacher performance, and thus, was
not a statutory entitlement; (2) since the award
of the annual increment was not a matter of
statutory right, but was subject to denial for
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inefficiency or other good cause, it was subject
to 90-day time bar set forth in regulation issued
by the Commissioner of Education; (3) petitions
of teachers who were aware that they had not
advanced on the salary scale when they received
their first paycheck for the subsequent school
year, but did not file a petition for more than a
year later and more than nine months after
expiration of 90-day period of limitations, were
time barred; (4) time Dbar applied to future
years; and (5) withholding of increment did not
constitute a continuing violation.

Judgment of the Appellate Division reversed."
(at 588)

The Board argues that petitioner was not denied due process
because he was 'bumped'" into a school psychologist position at a
prescribed salary nor was he entitled to a prior hearing. The
Commissioner finds the Board's arguments to be clear and con-
vincing.

The Commissioner observes that the Supreme Court of New
Jersey firmly established that teacher assignment and transfer in
the school district are managerial prerogatives as stated in
Ridgefield Park Education Ass'n., 78 N.J. 144 (1978):

"**%We hold that the enactment of L. 1974, c.
123, secs. 4 and 6, N.J.S.A. 34:13A-5.3 and 8.1,
did not have the effect of creating a new cate-
gory of negotiating subjects in public employment
labor relations comprised of matters negotiable
at the option of the parties even though
primarily concerned with governmental policy.
PERC's scope-of-negotiations determination
requiring that the Ridgefield Park Board of
Education submit the propriety of teacher
transfers and reassignments to binding arbitra-
tion is disapproved. 1In view of the foregoing,
the Chancery Division order that the parties
proceed to arbitration is reversed and arbitra-
tion is permanently enjoined.¥*#%x%" (at 166)

Petitioner's claim that he was entitled to a due process
hearing prior to his "bumping" into a school psychologist position,
with the concomitant receipt of a school psychologist's salary, is
clearly without legal merit. The relevant State law, relied upon by
Judge Thomas in his initial decision (ante), establishes that once
petitioner's former position was abolished and he was bumped to the
position of school psychologist, he was entitled to nothing more
than the salary of a school psychologist. Lavine, supra; Kigerl v.
Board of Education of the Borough of South Plainfield, decided by
the Commissioner August 18, 1981, aff'd State Board December 2,
1981. Under New Jersey law, when one is bumped into a lower posi-
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tion pursuant to a bona fide reduction in force, one has an entitle-
ment only to the salary of the new position, and no claim may be
made for the continuation of payment at the former, higher rate.

Finally, contrary to petitioner's repeated assertion,
payment of the lower salary following a "bump" is not contingent
upon a separate Board action to pay the lower salary. The above
cases establish that once the Board acts to bump an individual into
the lower-paying position, he is entitled solely to the salary for
that position, without the need for a separate action by the Board.

The Commissioner affirms the findings and determination as
rendered in the initial decision in this matter and adopts them as
his own.

Accordingly, the entire matter is dismissed with prejudice.

COMMISSIONER OF EDUCATION

FEBRUARY 4, 1985
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INITIAL DECISION
OAL DKT. NO. EDU 9253-83
AGENCY DKT. NO. 364-10/83A

EDWARD H. BROWN,

Petitioner,

V.
BOARD OF EDUCATION OF THE
TOWNSHIP of SPARTA, SUSSEX COUNTY
and ANDRE MONTAGNE,

Respondents.

Arthur Penn, Esq., for petitioner

Nathanya G. Simon, Esq., for respondents
(Schwartz, Pisano and Simon, attorneys)

Record Closed: October 31, 1984 Decided: December 20, 1984
BEFORE JAMES A. OSPENSON, ALJ:

When Edward H. Brown was denied employment upon his application for the
advertised position of food service director by the Board of Education of the Township of
Sparta, Sussex County, he charged the Board and/or its agent had unlawfully diseriminated
against him by that denial, because of his race, in violation of the New Jersey Law against
Discrimination, N.J.S.A. 10:5-12(a). He is black. He sought punitive and compensatory
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damages for ecomonic loss and for humiliation, mental pain and suffering. The Board and
its Board secretary, Andre Montagne, denied allegations of the petition, contending denial
of petitioner's application for employment was due solely to the Board's determination
reasonably to prefer another applicant for the position, a white female, possessed of
superior experience, certifications and other qualifications, consistently with standards
and criteria of N.J.S.A. 10:5-2.1.

The petition of appeal was filed in the Bureau of Controversies and Disputes of
the Department of Education on October 5, 1983, Respondents' answer was filed there on
November 15, 1983. The Commissioner of the Department of Education, in accordance
with N.J.S.A. 18A:6-9, N.J.A.C. 6:4-1.9 and N.J.A.C. 6:4-1.6, transmitted the matter to
the Office of Administrative Law on November 21, 1983 for hearing and determination in
accordance with N.J.S.A. 52:14F-1 et seq.

On notice to the parties, a prehearing conference was conducted in the Office of
Administrative Law on February 2, 1984, and an order entered establishing, inter alia,
hearing dates beginning April 10, 1984. That date and hearing dates thereafter on May 9,
1984 and June 6, 1984 were adjourned at request and/or with consent of the parties.
Hearing was conducted and concluded in the Office of Administrative on July 31, 1984,
August 1, 1984 and August 2, 1984. Thereafter, the transeript having been prepared and
post-hearing submissions having been completed, the record closed.

The prehearing conference order established that at issue in the matter generally
is whether petitioner shall have proven by a preponderance of the credible evidence he
was unlawfully denied employment by the Board in the position of food service director
because of his race, in violation of the New Jersey Law against Discrimination, N.J.S.A.
10:5-12(a), and N.J.A.C. 6:4-1.6, which provides:

(a) AL persons regardless of race, color, creed, religion, sex,
or national origin shall have equal access to all categories
of employment in the public educational system of New
Jersey.
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(b) All New Jersey public school districts shall comply with
all State and federal laws related to equal employment,
including but not limited to the New Jersey Law against
Diserimination (N.J.S.A. 10:5-1 et seq.), Title VII of the
Civil Rights Act of 1964, as amended by the Equal
Employment Opportunity Act of 1972, Executive Order
11246 as amended, Equal Pay Act of 1963 as amended, and
Title IX of the Education Amendments 1972 (Higher
Education Aet).

ADMISSIONS, STIPULATIONS AND FINDINGS OF FACT

The parties having so stipulated, | make the following Findings of Fact:

1. Sparta school system, located in Sussex County, is a K-12 district
composed of four schools: two elementary schools, a middle school and a
high school. Each school has it own food service operation and staff.

2. The table of organization as it affects the food service operation as of
1982-83 school year in the Sparta district is as follows:

BOARD OF EDUCATION
SUPERINTENDENT
SCHOOL BUSINESS ADMINISTRATION

IRECTOR OF CAFETERIA
(Food Service Director)

Sparta High School Elementary School
1 Cook Manager 1 Cook Manager
8 Cafeteria Workers 4 Cafeteria Workers
914 Students 671 Students

Middle School lementary School

1 Cook Manager 1 Cook Manager

5 Cafeteria Workers 4 Cafeteria Workers

509 Students 659 Students
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3. The total operating budget of the food service operation in Sparta for the
1982-83 school year was $406,434.

4. In or about January, 1983, Helen Mock, cafeteria director, submitted her
notice of retirement to the Sparta Board of Education.

5. In or about February/march, 1983, the Sparta Board of Education Personnel
and Policy Committee reviewed, discussed and established criteria for the
replacement of Helen Mock. Andre Montagne, school business
administrative/Board secretary, is supervisor in that area of Board
operations and participated with the Committee in the establishment of

the criteria.

6. The position held by Helen Mock is the same one designated for
advertisement - food service director.

7. On April 24, 1983, the position of food service director was advertised in
the Sunday Star Ledger, education section. J-6.

8. On April 24, 1983, the position of food service director was advertised in
the Sunday Herald, classified ads section. J-7.

9. Shortly subsequent to the above - mentioned advertisements, petitioner
Edward Brown placed a phone call to Montagne; a conversation between
petitioner and Montagne was held and Montagne advised petitioner that he
should submit an application for the position of school food service

director.
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10.

11.

12,

13.

14.

15.

Applications for the position of school food service director were received
at the office of Montagne approximately the third week in May, 1983.
During this time period, petitioner submitted to Montagne, his cover letter,
resume .and curriculum vitae for the position of food service director.

Prior to scheduling of interviews, petitioner spoke on the phone with
Montagne concerning status of the process, and Montagne informed
petitioner he would be contacted concerning an interview.

There were 13 applicants for the position of school food service director;
all were paper-screened by Montagne and Mrs. Moek prior to scheduling
interviews. Mrs. Mock did not participate in the interviewing process.
Nine of the applicants were scheduled for interviews with Montagne. One
of those nine withdrew her name from consideration due to acceptance of
another position, and another one of the nine could not be reached for
interviewing. Seven applicants were personally interviewed by Montagne.

Petitioner was interviewed by Montagne at the Sparta Board office on
Wednesday, June 1, 1983,

Subsequent to the interview, petitioner called Montagne concerning status
of the process and Montagne informed petitioner the Personnel and Policy
Committee of the Board would be reviewing the candidates with Montagne
and that if the Committee wanted further information, petitioner would be
contacted.

On June 16, 1983, the Personnel and Policy Committee of the Sparta Board
met with Montagne, who reviewed with the members of the Committee the
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16.

17.

18.

19.

20.

top four candidates for the position. The four candidates were Virginia
Littell, Catherine Hydo, Paul DiMarco and petitioner.

The recommendation made by Montagne to the Committee for the position
was Virginia Littell. The Committee concurred with the recommendation,
for submission to the full Board of Education at its next scheduled work

meeting.

At the June 27, 1983 meeting of the Board, Virginia Littell was appointed
to the position of food service director for the 1983-84 school year,
effective July 1, 1983, at an annual salary of $18,000. J-23.

Letters were sent to all candidates after the June 27, 1983 Board meeting
advising that Littell had been appointed to the food service director
position. Petitioner was sent such a letter dated June 28, 1983. J-22A.

After petitioner received the letter, he called Montagne concerning the

selection of Littell.
Compensatory damages are limited to $19,500, calculated as follows:

$18,000 lost salary

3,000 lost fringe benefits
$21,000

-1,500 mitigation earnings
$19,500
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EVIDENCE AT HEARING

Edward H. Brown, petitioner, a resident of Hampton Township, Sussex County,
testified he is a 1958 graduate of Fairleigh Dickinson University with a B.S. in hotel and
restaurant technology management. His first job after college was as assistant manager
of a country club over three operating club seasons, duties of which position entailed
hiring and training employees both at front and back of the house, the purchasing
function, licensing application funetions and all food and beverage service functions. He
was next employed from 1962 to 1964 by Fairleigh Dickinson University as director of
food service at the Teaneck campus. His duties entailed the total personnel function:
hiring, firing and suspension. He performed menu planning, purchasing and housekeeping
functions, handled labor and management problems and performed liaison with the
university department. He had some 200 employees under him. His division was
responsible for serving some 3,000 covers at noon meals for students and faculty., From
1965 to 1972 he was engaged in his own restaurant operation and was vice president of a
concession at the New York World's Fair. From 1966 to 1967 he was an instructor at New
York Community College in hotel technology, which included accounting, baking, dining
service, institutional management and food science. His next job from 1968 until about
1971 was director of food service at Madison campus of Fairleigh Dickinson University.
After that, until about 1976, he was Director of purchasing at Fairleigh Dickinson. His
duties included a redesign of the purchasing program to a systems organization,
supervising staff on a day-to-day basis, developing a computer system, attending
conferences and informing the university of new methods. He next worked as a consultant
for Essex County Educational Services Commission for seven months in 1979-80. In 1981
he was employed by Educational Improvement Center, an LEA.

Since June 1983, he said, he has not been employed nor has he had any earned

income.
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He is a member of Educational Buyers Association, American Purchasers Society
and the Greeters' Association. Honors include candidacy for induction to Who's Who in
Food and Lodging, membership in the Chefs' Association, the New Jersey Tavern Owners
Association and the Branchville Association.

Concerning food service experience in public schools, he said, he was not aware
of any real differences between his Fairleigh Dickinson experience and public school
experience, which were essentially similar in creation of food service and forecasting,
menu preparation, accounting materials, inventory control methods, training of
employees, back of house functions, health and OSHA requirements, state and federal bid
regulations, nutrition and eye appeal.

Petitioner said he first learned of the food service director job in Sparta in May
1983 from an advertisement in the Herald. J-7. He was interested in the position, he
said, because at his point in life he found the prospect of working with pupils challenging
and exciting. He had a keen interest to do some writing and viewed the opportunity as a
laboratory for student behavior and student reactions to food. He found traveling outside
of his community laborious and thought the Sparta job seemed close to his home, which
was some ten miles away. He thought he could bring new dimensions to the food industry
and hoped to see a swing from old methods to new and to see the job flourish. He felt he

could pay back a community investment in him.

He called Board secretary/business administrator Montagne, whom he had known
since 1946, and announced his interest. It was suggested he submit credentials, petitioner
said, and he did so. J-22¢, d and e. At an interview later with Montagne, petitioner said,
which took about an hour, Montagne informed him he had read his resume and curriculum
vitae. He was told they seemed fairly good and was asked why he wanted the food service
director position in view of apparently superior credentials. Publiec school food service
operations and position idiosyncrasies were discussed. The interview was casual and
relaxed, petitioner said, with nothing too technical touched upon. He was told he would
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be contacted for a follow-up interview. The next contact, petitioner said, was a written
communication from Montagne notifying him he was not the successful candidate and that
Vera Littell had been chosen by the Board. Petitioner offered to submit further job
references but was told they were untimely. Petitioner's feeling on rejection, he said, was
one of dejection. He was saddened because Montagne had said he had superior
qualifications and was, perhaps, overly qualified. In a telephone call to Montagne, he said,
he was told Vera Littell had been chosen because she had a school lunch supervisor's
certificate and that petitioner, perhaps, should seek employment in the hotel industry.
When petitioner continued to press questions, he said, Montagne became disturbed and
hung up the phone. There were no further conversations. Petitioner said the rejection
affected him adversely because he felt he had prepared himself{ for 37 years in the
industry and thought he should have been treated in a fairer way, He felt Littell's
credentials were subordinate to his and thought that his race, black, was the reason he
was rejected. He was saddened to the point of tears, he said. He felt to be denied
opportunity to serve the community without justification was something more than he
could bear.

Shown J-9, job responsibilities for Sparta school lunch director, which itemized
by topic heading certain functions of the position, petitioner said he felt his experience as
a purchaser of foods for 37 years, his experience at record-keeping, staffing of kitchens,
working with government, wage negotiations, special functions, and professional
opportunities, all more than adequately qualified him for the position outlined.

Called by petitioner, John Kates testified he has been employed as professor of
hotel technology by Sullivan County (New York) Community College since 1966. He has
taught elementary food preparation and baking, institutional management, restaurant and
dining-room management, food and beverage cost control and wines and beverege
procurement. He holds the a B.S. in hotel management from Fairleigh Dickinson
University in 1958. Among his awards are honorable mention as restaurant chef from the
French Chefs' Organization of New York. He was offered as a witness in food service
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management. Basic elements in a food service program, he said, were to prepare food in
consideration of the background of people served, to collect for it and to assure enjoyable
service to users. Those considerations are true for both private and public employment.
Kates said he had examined the applications of petitioner (J-22), Littell (J-10), DeMarco
(J-16) and Hydo (J-12). He said he has known petitioner since 1954 but did not know the
other applicants. In giving an opinion on the relative merits of the four, he said, his
criteria was a comparison of their background and experience. In his judgment, he said,
petitioner's credentials were superior for the job applied for to the others because of
petitioner's education and experience. He made his evaluation solely on the basis of the
written material shown him, he said, and did not personally communicate with any of the
candidates. Comparing the resume and application of Littell, the successful candidate for
the position, with that of petitioner, he said, petitioner's appeared more complete and
gave more information about himself. Littell's experience as a high school food service
director showed good background for her, he said, but it was not as extensive as
petitioner's in the private or public sectors. Publie school or institutional food service, he
said, was not too different from public college food service. Petitioner's experience in
that respect, he felt, would translate readily. His opinion in ranking the four candidates
interviewed put petitioner first, DeMarco second, Hydo third, and Littell the successful
candidate last at number four. He conceded his ranking might change, however, were he
to interview the candidates or if, perhaps, they produced greater or more complete
information. He emphasized his opinion was limited only to the information given on the
applications themselves., He conceded he had been a personal friend of petitioner since
college on both a social and professional basis. They worked together during college in
summer employment. On cross-examination, he admitted he could not disqualify Littell
as an unreasonable choice. Indeed, he conceded, all four candidates for the position could
have performed adequately in the position. His view was narrowed to consideration of
petitioner's application (J-22) and Littell's application (J-9), from which he concluded
petitioner was a superior choice to Littell because of his more explanatory application, his

opinion necessarily being subject to interviews.
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Petitioner introduced into evidence the following deposition testimony of

Montagne:

Q.

In your area when you do paper-screening, what affirmative action
considerations do you employ during this process?

I am sensitive to the fact that the district has a need for looking and

making available and during the interview process people of minority
nature if those are applicants for the position.

Do you consider white females to be minorities?

Yes [Montagne deposition, May 30, 1984, transcript 6-12 to 6-21] .

During the paper-screening process for the position which Mr. Brown
applied for, did you give equal weight to her application as you did to Mr.
Brown's in terms of your affirmative action considerations?

Yes. [ Transeript, 8-15 to 8-19).

Do you recall saying to Mr. Brown at any time during the interview or any
subsequent or prior conversations that he was overly qualified for the
position he sought?

Yes, [ probably stated the over-qualitication issue. T am not convinced that
1 stated in the context that would preclude him from further consideration
at the point. I indicated to Ed that given his background and experience

and job experience that when I asked him the question during interview
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process, why are you looking for a sechool food service position with this
level of training and as well as background experience that you have, why a
public school food service position. It was done in that context.
{ Deposition, 35-17 through 36-3] .

Q. Did you hear about Virginia Littell's educational experience was superior to
that of Ed Brown?

A. Noldo not. {[Deposition, 40-17 through 40-20].

At conclusion of petitioner's case, the Board moved to dismiss the petition
against Montagne individually because no prima facie case of discrimination had been
made against him. The administrative law judge granted the motion on the grounds
Montagne was not himself the employing authority, that he acted as an agent under
instruction of his employer, the Board, to conduct sereeriing interviews and grading of
applicants, that he did so and in the process recommended petitioner for further
consideration by the Board along with three other interviewees, and that, essentially, no
evidence had been adduced by petitioner that Montagne was acting in any other capacity
than as an agent clothed with authority, a circumstance that preciuded him from liability
as alleged against him by petitioner. Montagne had acted if at all, that is to say, entirely
within the scope of his employment duty.

Called by the Board, Walter J. MeCaroll testified he was employed by the Board
as superintendent of schools for 12 years. Since May 1983 he has been an assistant
commissioner employed by the State Department of Education. He holds the doctorate
from New York University in administration and supervision. MeCaroll said he had been
involved in affirmative action programs in the district and was its affirmative action
officer until he left his post. He coordinated the Sparta program. In general, he said, the
Board sought to employ minorities and encouraged their employment in the recruitment
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and selection processes. Women were considered minorities by the distriet under State
guidelines. The district was understaffed in females in administrative positions. He
identified J-2 as the district's Affirmative Action Plan, which was adopted in the Fall of
1977 and submitted to the Office of Equal Education Opportunity. In a letter to the
Office of Equal Educational Opportunity on June 4, 1977, MeCaroll noted to the director
of the Office the following goals were established by the district for the hiring of
females/minorities in areas which they were under-utilized (J-5):

Based upon an analysis of the school district's staffing
pattern, service-maintenance workers are under-utilized. It
shall be the goal of the Sparta Public School Distriet to add two
minority workers to the service-maintenance category.

2. The staffing pattern of the school district indicates an
under-utilization of minorities in the position of eclassroom
teacher, It shall be the goal of the Sparta Public School
District to employ one minority classroom teacher.

Among the duties of the district Affirmative Action Officer generally, it was
noted (J-2 at 3), was a duty of "reviewing of recruitment and selection processes and
accelerating of the hiring of women and minorities where under-utilization is evident.”

By letter dated December 28, 1979, the Office of Equal Educational Opportunity
acknowledged McCaroll's additional information on the distriet's Affirmative Action Plan
on Employment/Contract Practices and inquired of MeCaroll whether 1985 seemed a
reasonable time-line for accomplishment of goals. J-4. McCaroll's answer was in the
affirmative.

McCaroll said Montagne was delegated the function of reeruiting and screening
candidates for the food service director position. MeCaroll recalled a discussion with
Montagne in March or April of 1983 in which Montagne' told him there would be four or
five candidates to be given serious consideration by the Board Committee. Petitioner was
one of those. At that time, McCaroll said, Montagne indicated Vera Littell was perhaps
one of the strongest candidates and would be so recommended to .the Board.
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MeCaroll said Montagne told him petitioner had a diserimination claim pending against
Sussex County Vo-Tech School District and warned if petitioner were not hired there
might result a suit against the Sparta Board. MeCaroll said he replied that should be of
no concern since there were procedures required for recruitment and selection and those
procedures had been followed.

MecCaroll said the Sparta district had no blacks employed in 1982 or 1983.
Assuming all else equal, he said, as between white females in administrative positions vis-
a-vis blacks both ought to be treated the same for affirmative action purposes. In this
case, he said, the recruitment and selection process was not faulty or flawed for such
purposes. He denied the Board or its Personnel and Policy Committee rubber-stamped his
or Montagne's recommendations. In the case of Littell, he said, she had the requisite
qualifications for the position over petitioner's, he felt, and she also had current
'experience in a similar position as food service director. In the position of food service
director, he added, which was a supervisory position, there was an obvious under-
utilization of females in an administrative or supervisory category in the district. His
opinion was that prior similar experience within the recent or immediate past was a most

important factor.

Calied by the Board, Kathleen Nolan, a retired administrator in the Passaic
schools who had lived in Sparta some 30 years, testified she served three years as a
member of the Sparta Board of Education from 1981 to 1983. She was a director of pupil
personnel services in Passaic and had become familiar with affirmative action programs
from Passaic and from orientation while serving as a Sparta Board member. She served on
the Board's Personnel and Policy Committee, which consisted of four Board members,
from 1981 to 1983 and was its chairman for 1982-83. The selection process for the
Committee for the position of food service director entailed consideration by the
Committee of applicants recommended after first sereening, followed by consideration by
the entire nine member Board, which would make the final selection. There were four
candidates recommended by Montagne, including petitioner. The Committee did not meet
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before April 24, 1983 when the’position was advertised in the newspapers. J-6. Usually,
she said, only three candidates would be recommended for final consideration by the
Committee but in this case Montagne suggested the Personnel and Policy Committee
review petitioner's application also, since he was a black male. Montagne had informed
the Committee petitioner was not then in any public school system and that he had had
experience in other employment situations where he had brought suit on discrimination
grounds. Nolan said Vera Littell met all of the Committee's criteria, including present
employment in food service in the public schools. Nolan listed the criteria employed by
the Board for its judgment:

1. Present employment in a public sechool food service
position;

2. A women, because there were so few women then
employed in administrative staff positions in the distriet;
and

3. Experience with state and federal regulated food service
programs.

Nolan said the Committe reviewed all four resumes and considered Montagne's
recommendation. The Committee was convinced Littell was best qualified and so
recommended to the full Board, which accepted the Committee recommendation.

Called by the Board, Michael J. Gallagher, testified he has been a member of the
Sparta Board since 1981. He is a retired New Jersey State Police officer. Upon his
election to the Board, he said, he received a three-day orientation from the State Board
of Education regarding affirmative action. He noted Montagne had always urged
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compliance with the affirmative action plan in Sparta. Dr. MeCaroll, he knew, was the
Board's Affirmative Action Officer. Gallagher was 8 member of the Personnel and Policy
Committee of the Board in 1983-84, when the food service position vacancy occurred.
Criteria for filling the position, he said, was that the successful candidate was then
presently employed in a food service position in public schools and the candidate was a
female, thus filling a supervisory administrative position. Gallagher noted there were
nine candidates for the position, of whom seven were interviewed by Montagne and of
whom four ultimately were recommended for consideration by the Personnel and Policy
Committee. All applications were reviewed, he said. The reason for selection of Littell
was that she had met the criteria employed by the Committee. Although petitioner had a
B.S. degree, Littell had an associate's degree. Two others had no degree at all. The
Committee knew petitioner was black because Montagne told them, adding petitioner had
instituted suit against other institutions and that refusal to employ petitioner might
generate another diserimination suit. In the final analysis, however, he said, it was the
feeling that petitioner did not fit all eriteria and that Vera Littell did. He personally felt
that the K-12 food service experience of Littell differed from petitioner's college or
university food service experience.

Called by the Board, Andre Montagne testified he holds the B.S. degree in
business management from Fairleigh Dickinson University. (n 1979 he took a M.S. degree
from the University in school administration and school management. He is certified as a
school business administrator. He is 2 member of the New Jersey Association of School
Business Officers and that of the U.S. and Canada. He is a member of the Schoolmasters
Association. As school business administrator in Sparta, he said, his duties and
responsibilities include payroll and accounting, transportation, maintenance and
custodians, and the food service program together with personnel in those areas. He
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reports to the superintendent and to the Board of Education. He is familiar with the
Affirmative Action Plan of Sparta since it was generated in the mid-1970's and he was
involved in categorization of employees. He helped prepare the Plan for adoption, which
he identified as J-2. The Board adopted the Plan by resolution in 1975. It was approved by
the Equal Education Opportunity Office of the State Board of Education. New members
to the Board of Education, he said, are told of their duties and given orientation in
affirmative action programs.

Food service in Sparta comprises all grades K-12. There are four school
buildings each with its own food service: two elementary schools, one middle school and
one high school 9-12, There are approximately 3,000 students in the distriet and 25 total
employees in food service, including four cook-managers (one in each building) and 21
other food preparers. Annual unfunded budget for food service runs between $300 -
400,000.

The first service director appointed in the district, he said, was in 1958 at a time
when there were only three schools. An elementary school, the fourth, was added in
1960's. Each building has its own kitchen and provides a hot and a cold lunch depending
upon the building. During 1982-83, he said, there were discussion on the Board concerning
retirement of the incumbent in the position, a woman. She was to retire in June 1983.
The question before the Board was whether to utilize food service by contractor or by
keeping its own operation. The Board decided to stay with its own operation and, thus, to
advertise for a replacement for the retiring food service director. The incumbent
director was a supervisory position, having overall charge of four kitchens, menus, food
preparation and the like. There was no formal job description available. As a result, he
said, he asked the incumbent to prepare a description of the functions identified as most
important. The result was J-9, which though never officially adopted by the Board was
used for .screening applications for the position advertised. Criteria recomended to the
Personnel and Policy Committee were experience in food service in grades K-12, current
employment in a public school situation, and capability of understanding the job as it
relates to public schools.
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Montagne drafted advertisements and placed them once in a local and in a state-
wide newspaper. Montagne said he received some 13 applications. He received a
telephone call from petitioner, he said, whom he had known for a long time and who he
knew had a degree in hotel management. He suggested petitioner submit his credentials,
which petitioner did. Following a paper-screening of applications, Montagne created his
own interview list after reviewing applications with the retiring job incumbent. He
narrowed his list to the nine candidates but not all could be scheduled for interview. He
reviewed the process with the county supervisor of the Equal Educational Opportunity
Office of the county superintendent. During interviews condueted by him, he said, each
of which lasted from a half-hour to an hour and haif, he used an appraisal evaluation form
in general use for supervisory positions, as modified for the particular food service
director position being considered. After all of the interviews, and before the meeting of
the Personnel and Policy Committee, he ranked all seven candidates in order. He
discussed his findings and rankings with the superintendent several times. In his order of
ranking, Vera Littell was first and petitioner was fourth. He recalled being questioned at
length by the superintendent concerning affirmative action implications in the selection
process. J-10b is Vera Littell's appraisal form by Montagne; J-22b is petitioner's appraisal
form by Montagne. On petitioner's appraisal form, Montagne noted, he graded petitioner
as "fair" under a heading "Appropriateness of background and experience with
requirements of position." He was also graded "fair" in personality. He noted specifically
petitioner "did not have direct public school food service experience or certification in
school lunch." His final grade was "good but not in top three." J-10b, Littell's candidate
appraisal form by Montagne, contained the comment "has Sparta experience, knows staff,
degree in hotel and restaurant management, holds supervisor's certificate school lunch,
certified by New Jersey and American Dietetic Association for Hospital Food Service
Director, working dietitian's license, worked as menu coordinator for Meals-on-Wheels."
She was graded as one of the best. J-10b. Littell holds the A.A. degree in hotel and
restaurant management from Fairleigh Dickinson University in 1955. She holds a school
lunch supervisor's certificate and that of Hospital Food Service Director. Her then
present food service experience was as food service director from 1980 to the present at
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High Point Regional High School. J-10e. She completed the 99-hour dietetic assistant
course sponsored by the New Jersey State Department of Health and the New Jersey
Department of Education in June 1978. J-10g. She completed School Food Service
Management Courses I, II and NI in 1978, as sponsored by the State Department of
Eduecation, Division of Field Services. J-10h. She is a certified food service supervisor.
J-10g.

Montagne advised the Personnel and Policy Committee of his ranking of the four
applicants. He informed the Committee petitioner was ranked in only fourth position
because of his work experience, which was not recent, and because of its nature which, he
felt, was not what the Board should look for. He informed the Committee that he had
learned petitioner had instituted suit on discrimination grounds against another district
and that they might expect a similar suit should petitioner not be the one selected.
Montagne said felt it was his responsibility to inform the Board of that circumstance but,
he said, he tried not to use the knowledge that petitioner was black and had had other
suits in a negative way. Indeed, he said, he specifically included petitioner as a fourth
candidate for presentation to the Committee because petitioner was black and because
Montagne thought he should be considered.

Concerning the New Jersey School Food Services Association, Montagne noted it
is a recognized professional organization with which he is familiar. The former job
incumbent had been a founder of it and was very active at county and state levels. Vera
Littell, he said, was also active in it. Petitioner, on the other hand, was not a member
and did not appear familiar with its work.

After the Board made its selection and after candidates were notified, Montagne
said petitioner called him to ask why he was not selected. Though pleasant at first, he
said, petitioner said his experience was good and suggested there were other reasons —
race — for his non-selection. Montagne said petitioner told him he, Montagne, was unfair
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and if he wanted to play hardball, he would see him in court. Petitioner hung up,
Montagne said, denying as petitioner said that Montagne had hung up on him.

Montagne noted he considered petitioner and Littell equal from the standpoint of
affirmative action considerations, because of under-utilization in female supervisory
categories and because petitioner was a black. He denied his rating of petitioner was in
any way based on the fact petitioner had other diserimination suits, On the contrary, he
said, he viewed petitioner's experience in food service generally to be superior to that of
Littell in food service but not superior to Littell in terms of recent public school food
service experience. As to that, he noted again, Littell was then currently employed in

food service management in another distriet.

SUPPLEMENTAL FINDINGS OF FACT

From all of the above, and from having considered proposed findings of fact
submitted by the parties, [ hereby make the following supplemental findings:

1. Petitioner is a black male;

2. No blacks are currently employed by the Board, and, indeed, no blacks have
been employed by the Board since at least 1969 (J-1; Il T-73);

3. In 1983, the Board employed a total of 305 persons, of whom 101 were
white males, 203 white females, and 1 hispanic female (J-1);

4. Since at least 1978, the Board has not employed in any year more than two
persons of racial or ethnic minority (J-1);

5. The successful candidate for the job petitioner sought was a white female,

and her predecessor in the job was also a white female;

161



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 9253-83

10.

11.

12

13.

The Board considered the successful candidate to be a "minority" person
because she was a female, and, from an affirmative action perspective, she
was considered on an equal status with the petitioner (Il T-72-73; 83-84);

The Board considered a white female to be on an equal affirmative action
status with a black male because of its perceived under-utilization of
females in administrative positions (Il T 90; 115-116; I T 83-84);

The position of food service director was considered to be an
administrative position, of which there were 11; with the food service
director vacancy, the administrative positions were filled by 9 white males
and one white female (I T-90; It T-72-73);

The Board had an affirmative action program which called for employing
females or minorities in areas where they were under-utilized (S-2);

Petitioner, by virtue of his education, training, and experience was

qualified for the position of food service director (J-22a to f);

The Board believed that petitioner's education and training in the food

service area was superior to that of the successful ecandidate (Il T-88-39);
The Board believed that the basic distinction between petitioner and the
successful candidate was that petitioner was not currently employed and
did not have a certification as a school lunch supervisor (Il T-88-89);

The advertisement for the job as food service director did not specify that

current experience was needed, nor did it specify that a certification was
needed (J-6; 7);
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14.

15.

16.

17,

The Personnel and Policy Committee of the Board, consisting of four Board
members, met in the late Winter or early Spring of 1983 to establish
eriteria for the position of food service director (II T-125-129);

The Committee established three basic criteria:

(a) A person who was currently employed by a public school as a food

service director;

(b) A person knowledgeable of state and federally regulated programs;

and
() A female (Il T-128-129; 149; Il T-72).

The chair of the Committee on personnel wanted a female for the job
because of the "majority" of male administrators and because "90 percent
of the people in the cafeteria service were women and we wanted to have

an administrator that was a woman" (Il T-129);
The Committee members were made aware, prior to their final decision, of
the fact that petitioner had previously filed a race diserimination suit

against another school board (11 T-144, 152 161-164);

DISCUSSION

It is unlawful discrimination for an employer, and in this case a public school

district employer, to refuse to hire or promote because of race. N.J.S.A. 10:5-12(a);
N.J.A.C. 6:4-1.1, 1.6(s), (b). Employment discrimination because of race or any other

invidious classification is peculiarly repugnant to a free society. See Peper v. Princeton

University Bd. of Trustees, 77 N.J. 55, 80 (1978). Acts of employment discrimination are
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subtle and difficult to prove, more so, it is said, than any other forms. The higher the job
level the more difficult the proof, as matters of personality and the subjective judgment
of selectors become determinative. Nevertheless, nothing in the Law against
Diserimination may be construed to preclude diserimination among individuals on the basis
of competence, performance, conduct or any other reasonable standard or conditions.
N.J.S.A. 10:5-2.1 provides:

Nothing contained in this Act. . .shall be construed to
prohibit the establishment and maintenance of bona fide
occupational qualifications or the establishment and
maintenance of apprenticeship requirements based upon a
reasonable minimum age nor to prevent the termination or
change of the employment of any person who in the opinion of
the employer, reasonably arrived at, is unable to perform
adequately the duties of employment, nor to preclude
diserimination among individuals on the basmm
performance, conduct or any other reasonable standard...
{ emphasis added] .

In disparate treatment cases, therefore, it is a proper judicial inquiry to see
whether the failure to promote or employ was the product of a legitimate business
consideration rather than proscribed invidious diserimination. Peper, id. at 80-84. And a
complainant's burden in such cases includes satisfactory proof of diseriminatory motive or
intent. Indeed, it is a crucial element in discrimination cases of this nature. See
Goodman v. London Metals Exchange, Inc., 86 N.J. 19, 30 (1981).

The order and allocation of proof in a private, non-class action challenging
employment diserimination in New Jersey, as under Title VII cases, requires that
complainant must carry the burden of establishing a prima facie case of racial
diserimination. See McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 802 (1973), quoted

in Peper, supra at 82:

This may be done by showing (i) that he belongs to a racial
minority; (ii) that he applied and was qualified for a job for
which the employer was seeking applicants; (iii) that, despite
his qualifications, he was rejected; and (iv) that, after his
rejection, the position remained open and the employer
continued to seek applicants from persons of complainant's
qualifications.

164




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 9253-83

. . . Assuming complainant meets these requirements, the
burden shifts to respondent to come forward with a legitimate
non-discriminatory reason for rejection. If respondent does
satisfy the burden, complainant is permitted to come forward
with evidence indicating the non-discriminatory reason was no
more than a pretext to hide diseriminatory activities or was
diseriminatorily applied. [citations omitted; and see Goodman,
supra, at 31-32 of 86 N.J., (but the ultimate burden of
persuading the trier of fact that the defendant intentionally
diseriminated against the plaintiff remains at all times with the
plaintiff)] .

In Kearny Generating System v. Roper, 184 N.J. Super, 253 (App. Div. 1982), it

appeared plaintiff applied for a position as utility man with a publie utility (PSE & G).
- Plaintiff, a black, was not selected for the position and another, an Hispanic, was hired
instead. Defendant's articulated reason for selecting the latter over plaintiff was that
plaintiff had insufficient maintenance experience and that the successful candidate had
more such experience and more "hands-on" experience. An affirmative action program in
effect at the time had as one of its goals to increase the percentage of minority
employees to equal the percentage of minority population in the county in which plaintiff
was located. From a decision of the Division on Civil Rights finding unlawful
diserimination, the employer appealed. The Appellate Division found the hearing
examiner had totally ignored the legal principle that the burden was-on plaintiff to prove
the asserted reason for hiring the Hispanic was pretextual and that there was in fact
intentional racial discrimination. The court said in order to sustain a claim of unlawful
diserimination under N.J.S.A. 10:5-12 there must be proof of an intent to diseriminate for
an unlawful purpose. For instance, said the court, if an employer is presented with a
choice between two qualified applicants, selection of the less qualified because of greater
experience or personal attributes that enhance the applicant's value to the prospective
employer is perfectly valid and permissible. Traditional management prerogatives still
have utility. In reversing the administrative agency, the court quoted from Texas
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Community Affairs Department v. Burdine, 450 U.S. 248, 101 8. Ct. 1089, 67 L. Ed. 2nd
207 (1981):

Title VII prohibits all diserimination in employment based
upon race, sex, and national origin. "The broad, overriding
interest, shared by employer, employee and consumer is
efficient and trustworthy workmanship assured through fair and

. neutral employment and personnel decisions." [eitation
omitted] . Title VI, however, does not demand that an
employer give preferential treatment to minorities or women. .

The statute was not intended to "diminish traditional
management prerogatives.". . . It does not require the employer
to restructure his employment practices to maximize the
number of minorities and women hired. [emphasis added; 184
N.J. Super, 261].

The court noted [184 N.J. Super, 261], quoting from Jones v. College of

Medicine and Dentistry of New Jersey, Rutgers, 155 N.J. Super, 232 (App. Div. 1977),
certif. den. 77 N.J. 482 (1978):

Diserimination involves the making of choices. The
statute does not proscribe all discrimination, but only that
which is bottomed upon specifically enumerated partialities and
prejudices. Thus, we have held that in discrimination cases an
intent to discriminate must be proved. . . Obviously, this means
an intent to discriminate for the prohibited purpose charged.
{155 N.J. Super, 236].

Petitioner here does not dispute allocations of proof nor does he dispute the
ultimate burden is upon him to establish intentional discrimination against him by the
Board. He argued, and I agree, that he has established a prima facie case in that he is
black, that he applied for and was presumptively qualified for the job advertised and that,
despite his qualifications, he was rejected in favor a white female. He argued,
nevertheless, the evidence in the record showed preponderately the Board's articulated
reasons for not employing him in favor of a white female, Vera Littell, were pretextual
and, therefore, unlawfully discriminatory. Specifically, he said, the Board's assertion he

166

o S b B g



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 9253-83

lacked actual experience in the public school food service area, the circumstance the
successful candidate was certificated as a school lunch supervisor, which was not a
licensure requirement of the State, and the circumstance that the Board had not hired any
black in any position for at least 15 years were all conclusive indicia of the Board's intent
to discriminate against him. Despite the Board's affirmative action plan design to
accelerate the hiring of women and minorities where under-utilization is evident, he
argued, white females in general do not enjoy the same status as blacks such as he nor
indeed do other racial minorities for affirmative action purposes. The gross disparity in
the work force between white females and racial minorities, he said, entitled him to a
"preference over white females" for the position in view of his qualifications for the job.
In my view, the major thrust of petitioner's argument on the evidence here is precisely
that: namely, that he is entitled to a preference for the position as a matter of law on
the prima facie evidence adduced. He need not prove, he said, he would have been
‘selected for the job. He need only demonstrate his qualifications for it and that he was
discriminated against on the basis of his race. (Petitioner's brief at 13-16).

For its part, the Board argued generally that a person who is a member of a
protected group and who appears qualified for hiring or promotion may not be rejected for
any reason other than the fact that another qualified individual was selected for non-
invidious reasons. Anti-discrimination laws, the Board argued, do not permit courts to
make personnel decisions for employers. They simply require an employer's personnel
decisions be based on criteria other than those proscribed by law. The Board disputed
petitioner's contention that by law he was entitled to preferential treatment and,
therefore, an award of the position over an otherwise qualified female applicant. In
particular, the Board argued the opinion testimony of petitioner's expert witness was not
competent to prove discriminatory intent in its rejection of petitioner. Taken in its most
favorable light, the testimony merely tended to establish the relative equality of
petitioner's and the successful candidate's educational and/or experiential backgrounds.
The witness' preference for petitioner, that is to say, was just that — a preference — and
was without legal consequence to petitioner's underlying proof burden.
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It is my view that although the parties here would seem to have been in
agreement on the general relative equality of petitioner's and the successful candidate's
qualifications for the position of food service director, there nevertheless became
apparent in the record certain dissimilarites which themselves could be said to have been
capable of favoring the successful candidate over petitioner. Thus, while petitioner was
possessed of a bachelor's degree in hotel and restaurant management, Littell, the
successful candidate, had an associate's degree in the same area. While petitioner had
experience in university level food service management and in private restaurant
operation, Littell had experience in public school food service management and was at the
time of her application then currently employed in that area in another public school.
Petitioner, on the hand, in his testimony admitted that he had not had any permanent
employment position since 1975. (I T 7-14 to 7-16). And, finally, Littell was certified as
a food service administrator and was a member of a professional association of food
service professionals of which petitioner had no professed acknowledge. A conelusion that
those circumstances constituted legitimate reasons for Littell's preferment, therefore,
becomes evident.

In respect of the application and selection process itself, moreover, one finds it
difficult to conclude petitioner was discriminatorily treated. Although his original
application was screened by the Secretary/business administrator, it was screened with
three other applicants and all four were presented to the Personnel and Policy Committee
for review and final recommendation to the Board. According to testimony, the usual
practice was for the Board to consider three recommended eandidates but in this case
petitioner's became the fourth. The inference is invited, therefore, petitioner thus
received greater consideration than he otherwise might have been accorded. I am unable
to conclude from testimony of the witnesses that the Board's fore-knowledge of
petitioner's prior record of diserimination litigation, and his ultimate rejection,
constituted a deliberate or invidious act of intentional diserimination against him. Such
fore-knowledge, I find, cannot be said to have played any demonstrably invidious part in
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the selection process: that is, it was but a neutral factor if it was a factor at all. Finally,
it is my view the Board's selection of Littell was at least consonant with the Board's
professed affirmative action program for increasing employment of minorities and female
employees in administrative/supervisory positions in the district. Affirmative action
guidelines for treatment of individuals in a protected class require employers not to
accord absolute preference to such classes or to subordinate qualified persons in favor of
such classes but only to assure minority candidates of fair consideration with all other
equally qualified non-minority persons. See Kearny Gen. Syst. v. Roper, supra, 184 N.J.
Super, 261-264; and Flanders v. William Paterson College, 163 N.J. Super, 225, 234-5,
(App. Div. 1976). Petitioner here has not shown he was accorded any less such

consideration.

CONCLUSION

From all of the above, I CONCLUDE (1) the Board's selection of Littell over
petitioner was for reasonable, articulated, legitimate and non-discriminatory reasons
identified and applied in the selection process; (2) the selection process, which resulted in
preferment by the Board of a white female over petitioner's candidacy, was a reasonable
and allowable discrimination between him and her on the basis of relative competence,
performance, education, prior and then present experiential standards, all within criteria
of N.J.S.A. 10:5-2.1; (3) petitioner was not entitled as a matter of law to absolute
preferential treatment at the hands of the Board simply by reason of the fact of his race;
(4) the result of the selection process was consonant with aims and goals of the Board's
pre-existing affirmative action program and was not, as petitioner claimed, violative
thereof; and, finally, (5) petitioner has failed to sustain his burden of proof that his non-
selection was the result of invidious discriminatory intent against him because of his race.
As a result, therefore, the petition of appeal herein should be, and it is hereby,
DISMISSED with PREJUDICE.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I hereby FILE this Initial Decision with Saul Cooperman for consideration.

0%
PENSON, AG..J

Receipt Acknowledged:

DATE / Ji 7 DEPARTMENT EDUCATION

Mailed To Parties:

DEC 2 6 1984

DATE

js
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EDWARD H. BROWN,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF SPARTA AND ANDRE
MONTAGNE, SUSSEX COUNTY,

RESPONDENTS .

The Commissioner has reviewed the record of this matter
including the initial decision rendered by the Office of Administra-
tive Law.

Petitioner's exceptions to the initial decision and the
Board's reply exceptions were filed pursuant to the applicable pro-
visions of N.J.A.C. 1:1-16.4a, b and c.

Petitioner's exceptions to the initial decision are set
forth below in pertinent part:

TRk ] The Administrative Law Judge erroneously
found that the petitioner was not entitled to a
preference over white females (see pages 25-26).
It is the petitioner's position that because of
the broad disparity in the work force between
whites and racial minorities, thus resulting in
underutilization of racial minorities, an other-
wise qualified racial minority is entitled to a
job preference over a white applicant. This pre-
ference is necessary in order to achieve proper
racial balance of the work force.

In regard to the above argument, it is to be
noted that the Administrative Law Judge found as
a fact that no blacks have been employed by the
respondent since at least 1969 and that, since at
least 1978, the respondent has not employed in
any year more than two persons of racial or
ethnic minority. In 1983, respondent employed a
total of 305 persons of whom 203 were white
females (see page 20). It is further to be noted
that the Administrative Law Judge specifically
found that the petitioner herein 'by virtue of
his education, training and experience was quali-
fied for the position of food service director.'
(see page 21)
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2. The Administrative Law Judge erroneously
concluded that respondent's preference for a
female applicant did not discriminate against
petitioner on the basis of his race.

The Administrative Law Judge found as a fact
that respondent sought a female for the job in
question (see page 22). This preference for a
female was patently illegal. Assuming arguendo
that a preference for a racial minority would be
illegal, as the Administrative Law Judge found,
(but see paragraph 1 above), then certainly a
preference for a female was illegal. Given the
composition of the work force there could be no
justification for preferring a female for the
job.

Not only was the preference illegal, but it
had the result of discriminating against the
petitioner since at the time petitioner applied
for the job, respondent was predisposed to select
a female over a racial minority. ®%*"

(Petitioner's Exceptions, at pp. 1-2)

Conversely, the Board in its reply exceptions rejects peti-
tioner's contentions on the grounds that he was accorded equal
access to the vacant position of Food Supervisor pursuant to the
applicable provisions of N.J.S.A. 10:5-12(a) as well as N.J.A.C.
6:4-1.6.

Moreover, the Board maintains that petitioner failed to
carry his burden of proof that he was denied the position of Food
Supervisor because of his race. Finally, the Board points out that
two and one-half days of hearings were conducted in this matter at
which time the judge had full opportunity to observe and question
all of the witnesses concerning all factual allegations presented.
On that basis the Board wurges the Commissioner to accord full
deference to the findings and conclusion reached by the judge in
this matter as trier of the facts.

The Commissioner upon review of the factual circumstances
giving rise to the matter controverted herein cannot agree with
those arguments advanced by petitioner that the Board discriminated
against him because of his race in denying him employment as Food
Supervisor in the Sparta Township School District.

In affirming the findings and conclusion in the initial
decision the Commissioner finds and determines that two of the three
criteria established by the Board for the purpose of screening and
interviewing candidates for the position of Food Service Director
were reasonable (i.e. a person currently employed by a public school
as a food service director and a person knowledgeable of state and
federally regulated programs).

—
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It is clear that the Board in establishing such criteria
for the position of Food Service Director conformed to the legal
parameters set forth in N.J.S.A. 10:5-2.1 which provides in perti-
nent part that:

"Nothing contained in this act *** shall be con-
strued *** to prohibit the establishment and
maintenance of bona fide occupational qualifica-
tions or the establishment and maintenance of
apprenticeship requirements based upon a reason-
able minimum age nor to prevent the termination
or change of the employment of any person who in
the opinion of the employer, reasonably arrived
at, is unable to perform adequately the duties of
employment, nor to preclude discrimination among
individuals on the basis of competence, perfor-
marnce, conduct or any other reasonable
standard#**x. ' (Emphasis added).

The Commissioner cannot ignore the fact that the Board, by
virtue of its having established as its third criterion that the
successful candidate be a woman, was not fully consistent with the
declared objective of its affirmative action plan to give priority
to both females and minorities. Moreover, the Board's affirmative
action plan failed to provide adequate information as to its
administrative staffing pattern within the Service/Maintenance
category by failing to identify any administrative positions in that
category. Such failure resulted in a less than accurate picture of
the number of females/minorities employed in such category. In this
regard the Commissioner finds and determines that further revision
of the Board's affirmative action plan is required. Such revision
must be submitted for approval forthwith to the Department's Office
of Equal Educational Opportunity.

However, it cannot be concluded by the Commissioner based
on the facts of the record before him that it was the intent of the
Board to discriminate against petitioner because of his race. The
record amply demonstrates that all candidates were granted equal
access to apply for the position of Food Service Director and that
petitioner was one of the four persons who was considered by the
Board's Committee. It is further evident that petitioner, by virtue
of his lack of any prior employment experience in a public school
food service program, did not possess one of the remaining two pre-
requisite employment criteria the Board was seeking. Consequently,
in the Commissioner's judgment on this basis alone the Board's final
selection of Virginia Littell as the successful candidate over peti-
tioner as well as two other candidates (one male and one female) was
a proper exercise of its lawful discretionary authority.
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Accordingly, for the reasons set forth in the findings and
conclusions in the initial decision as supplemented by the Commis-
sioner herein, it is found and determined that the instant Petition
of Appeal can be and is hereby dismissed.

FEBRUARY 7, 1985 COMMISSIONER OF EDUCATION

EDWARD H. BROWN,
PETITIONER-APPELLANT,
V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- : DECISION
SHIP OF SPARTA AND ANDRE MONTAGNE,
SUSSEX COUNTY, :

RESPONDENTS-RESPONDENTS .

Decided by the Commissioner of Education, February 7, 1985
For the Petitioner-Appellant, Arthur Penn, Esq.

For the Respondents-Respondents, Schwartz, Pisano and Simon
(Nathanya G. Simon, Esq., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

June 5, 1985

Pending N.J. Superior Court
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INITIAL DECISION
OAL DKT. NO. EDU 5553-84
AGENCY DKT. NO. 206-6/84
BARBARA MC ELROY,
Petitioner,
v.
HARDYSTON TOWNSHIP
BOARD OF EDUCATION,
Respondent.

Robert A. Pagella, Esq., for petitioner (Zazzali, Zazzali & Kroll, attorneys)
Paul F. Koch, Esq., for respondent

Record Closed: November 14, 1984 Decided: December 31, 1984
BEFORE DANIEL B. MC KEOWN, ALJ:

Barbara MecElroy (petitioner), a teacher in the employ of the Hardyston
Township Board of Education (Board), challenges a determination made by the Board to
withhold a salary and an édjustment inerements from her salary for 1984-85. Petitioner
alleges the complained of action was taken by the Board without good cause under
N.J.S.A. 18A:29-14, that even if the Board had good cause her salary for 1984-85 was
improperly established for failure of the Board to establish it at the proper step of the
teachers' salary scale and, petitioner alleges, that even if the Board had good cause to
withhold her salary increment for 1984-85 and even if her 1984-85 salary is properly
established, the Board acted beyond the scope of its authority in its determination to
"permanently” withhold the controverted salary and adjustment increments from her.
After the Commissioner of Education transferred the matter to the Office of
Administrative Law as a contested case under the provisions of N.J.S.A. 52:14F-1 et seq.,
a plenary hearing was conducted November 13, 1984 at the Franklin Municipal Building,
Sussex County. The record closed November 14, 1984.
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BACKGROUND FACTS

Petitioner has been employed by the Board as a teacher of English and Reading
for the past 15 years. Her assignments have been at grades six, seven and eight.
A.M. Norod has been and is the superintendent of schools since 1979, James Opiekun
began employment with the Board as its school principal on or about October 1, 1983.
Mr. Opiekun, who had prior experience elsewhere as a vice-principal, succeeded J. Ericson
as school principal when Ericson left the Board's employ to accept a superintendency in &
neighboring district on or about October 1, 1983. Ericson had been principal with this
Board for two years, prior to which he was employed by it as a teacher for 13 years. Each
of the three administrators observed and evaluated petitioner's performance as a
classroom teacher. Though Erieson's evaluations were prepared prior to 1983-84, he did
testify on behalf of petitioner and his testimony shall be discussed later. In respect of the
present administrators, Norod and Opiekun, neither administrator recommended to the
Board that petitioner's salary increment or adjustment increment be withheld for 1984-85.
Such recommendation was made to the Board by Board member Honig, who is the
chairman of the Board's evaluation committee. It appears that copies of teachers'
observations and evaluations throughout the year are submitted to Honig and his
committee. It further appears that that committee then discusses the evaluations with
the school administrators.

PROOFS OF THE PARTIES

Following a special meetingl conducted by the Board on April 24, 1984 at
which it determined " * * * that the step increment and the adjustment guide increment
be withheld from Ms. Barbara McElroy's 1984/85 contract on a permanent basis * * *"
(J-1, at p. 2), the Board president advised petitioner, in writing, that the reasons for such
action were as follows:

1. Failure to show improvement coniinuously over a period of years.

1 The Board originally determined at a meeting held April 10, 1984 to withhold
petitivner's increments, However, because of a procedural error, ostensibly in regard to
N.J.S.A. 10:5-4 et seq. the Open Public Meetings Act, the special meeting of April 24 was
conducted to correct the procedural defeciency.
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2. Failure to develop lessons that provided students the opportunity to
develop critical thinking.

3.  Failure to attempt and maintain suggestions for improvement as outlined
in previous evaluations.

4. Insufficient positive evidence of teaching effectiveness and failure to
conduct lessons using appropriate teaching techniques to motivate
students.

5.  Poor grading procedure, with regard to homework and class assignements
in correlation with student assessment.

6. Lack of sufficient classroom management and use of physicial presence
to enhance lesson presentation.

7. Lack of proper lesson presentation, with fully developed introduction,
body and conclusion.
J-17)

Formal observations and evaluations prepared by the school administrators
upon petitioner's performance, and upon which Honig recommended the withholding
action, reveal the following.

During 1983-84, dpiekun observed petitioner on January 10, 1984 and, although
Opiekun completed a "Teacher Performance Evaluation" report (J-2) following that
observation, a disclaimer that that report is not a performance evaluation is stated on the
face of the document. The report consists of one page of numerical ratings, one page of
explanation of the numerical ratings and judgments whether petitioner had met earlier
established goals and objectives together with perceived continuing needs, and one page of
Opiekun's recommendations for improvements.

The report key for the numerical ratings provides as follows: 1 for
outstanding, 2 for superior, 3 for competent, 4 for not adequate, and 5 for unsatisfactory.
These ratings are assigned three major categories: instruetional techniques, classroom
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control and management, and professional qualities. Under instructional techniques, 18
areas are rated; under classroom control and management, 13 areas are rated; and under
professional qualities, 20 areas are rated. Opiekun did not rate any area under major
category professional qualities because he states such areas are "not applicable this
report" (J-2). Opiekun rated petitioner's performance in 12 of the 18 areas under
instructional techniques as "competent” or & 3 and, he rated four of the 18 areas of
petitioner's performance as "not adequate", or a 4. Opiekun judged that two of the 18
areas in respect of petitioner's performance under instructional techniques were not
applicable. Under classroom control and management, Opiekun rated one of the 13 areas
in this category as "superior", or a 2; nine of the 13 areas were rated by Opiekun as
"competent”, or a 3; one area was rated "not adequate"; and two areas were rated by
Opiekun as not applicable.

In regard to Opiekun's observation of petitioner's progress towards meeting, or
feiling to meet, or exceeding her established performance goals and objectives, it must be
noted that these performance goals and objectives are agreed upon between the affected
teacher and her supervisor in an annual performance evaluation prepared the preceding
school year. In this case, Mr. Ericson, the former principal whom Opiekun succeeded on
October 1, 1983, had prepared petitioner's Teacher's Annual Improvement Plan (J-3) on
June 13, 1983 which was to be applicable for 1983-84. Opiekun in his observation report
on January 10, 1984 states that he observed petitioner then having the following NEEDS:

Instruetional Techniques

"1 - Assists and holds student (sic) responsible for work
3 -Organizing learning tasks 15 - Balance among subject
area with regard to examples relating to lesson 18 - Physical
presence with relation to movement about the room and
projection of voice

For Classroom Control and Management

1 - classroom control is adequate but management techniques
need to be reviewed 12 - attends to routine duties promptly
The numbers before each identified need in each of the two major categories
correspond to the specific area under each major category of petitioner's performance
Opiekun rated as "not adequate.” The exception, however, is her classroom control being
rated "competent” although Opiekun says petitioner's "management techniques” need to be
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"reviewed". Opiekun did write petitioner's use of proper language and correct English as a
strength. In regard to Opiekun's recommendations to petitioner to improve her
performance, Opiekun lists eight recommendations (J-2, at p.3). Opiekun recommends
that petitioner review each pupil's homework first at their desk, then review homework
with the class orally; that petitioner should take the time to develop questions around
incorrect answers so that all pupils may learn from their mistakes; that petitioner should
develop a logical sequence before the lesson rather than depending upon extemperaneous
dialogue; that petitioner should review vocabulary words with pupils prior to a reading
lesson; that petitioner should involve the entire class in the lesson; that petitioner should
move about the entire room; that when petitioner must leave the room she should ensure
that pupils have work; and, that each lesson petitioner presents should be brought to some
conclusion.

Petitioner's Annual Improvement Plan (J-3) applicable to her for 1983-84, and
as agreed to between she and Ericson the preceding June 1983, shows the following "Plan"
to have been adopted for petitioner in each of the enumerated areas:

L In what areas has the teacher [petitioner] shown
development and growth in the performance of teaching
responsibilities?

[ Erieson responds as follows]
1.  Uses variety of visual aids
2. Command of subject
3.  Presents accurate information
4. Broad knowledge that goes beyond text
5. uses correct English
6.  Appropriate class displays
7. Classroom control
II. In what specific areas does the teacher need to demonstrate
addition{al] development and growth?
[Ericson's response]

Ms. McElroy has met or exceed all areas at this time.
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. Supervisor's recommendations and  suggestions for
improvement.

(List recommendations and suggestions)
[ Erieson’s response}

1. Listen to series of motivational tapes to increase
understanding of personal and professional potential.

2. Continue the fine progress in class control.

It is noted that during the 1982-83 year, Ericson had observed and evaluated
petitioner's performance on two occasions (J-4; J-5). In neither instance did Ericson rate
any of the subcategories to the three major categories as "not adequate". In fact, Ericson
rated petitioner's performance in most subareas as "superior." The few areas in which
Ericson rated petitioner's performance as "competent" were subsequently determined by
Erieson in the Teacher's Annual Improvement Plan to have been sufficiently improved to
the degree the merely "competent” areas were no longer an identified need.

Opiekun testified at hearing that the superintendent had earlier directed him
to observe and evaluate petitioner's performance in the classroom. It is noted that
generally Opiekun's obligation to observe and evaluate teachers in the Board's employ was
limited to those teachers assigned fifth grade or below. Petitioner was the only teacher
assigned the sixth grade or higher whom Opiekun observed and evaluated. Opiekun
explained that though he formally observed petitioner on January 10, 1984 he had been in
her eclassroom prior to that date although he cannot now specifically recall when. Opiekun
suggests that he acquired a sense of petitioner's performance by walking around the
building during October, November and December of 1983. Opiekun explained that though
he did not consider whether or not petitioner's performance was adequate, he did conclude
improvement in her performance was needed as indicated above. In regard to the
controverted Board action of withholding petitioner's increment, Opiekun testified that
the Board did not ask him for his recommendation whether petitioner earned an increment
and he did not proffer he Board his opinion whether petitioner earned an increment.
After the Board determined to withhold petitioner's salary increments, however, the
Board president, whom Opiekun had earlier known prior to his employment with the Board
because the Board president was formerly his teacher, directed the superintendent to
prepare reasons why the Board withheld the increment. Opiekun testified he assisted the
superintendent in that task.
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Petitioner and Opiekun did discuss his evaluation subsequent to January 10,
1984, Petitioner testified that Opiekun explained he had difficulty with the numerical
rating system on the form and petitioner insists Opiekun did not advise that her
performance was unsatisfactory.

Opiekun had one further conference with petitioner and that was on or about
April 4, 1984, As shown in Opiekun's "file note" (R~1), that conference was brought about
by the following:

As we [Opiekun and petitioner] discussed on April 4th, an ineident
was brought to my attention in which you allowed several students
to use your grade book to "help™ compute averages for the
marking period in Spelling.

Although you explained to me that this is not usual practice and
was the first time you had done this I must confirm my feelings
that this action is not acceptable on the basis that it violates the
basic confidentiality of the student/teacher relationship. Your
grade book is privileged information that should not be divulged to
the publie.

As I pointed out in the discussion, I expect your immediate co-
operation in assuring that this practice does not occur again.

The final communication Opiekun had with petitioner was on or about June 20,
1984, long after the Board acted to withhold her increments, by which Opiekun advised
petitioner:

Thank you very much for assisting us this year through your efforts
as grade six coordinator. There were many times when you were
asked to do extra tasks that helped my office and the school run
smoother.

Have a good summer and ! look forward to a productive year.
(J-18)

Petitioner testified, without contradiction, that when Opiekun learned the
Board had withheld her salary increment, he advised her that that action was "not fair"
because she had received neither from him, from the superintendent, nor from the Board
any notice that her performance was deficient. Petitioner testified, again without
contradiction, that Opiekun advised her to appeal the increment withholdings to the
Commissioner of Education.
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The superintendent, who had been on sick leave for three or four months and
had been away from his sehool duties during January 1984, evaluated petitioner's teaching
performance (J-1) on March 20, 1984 using the same Teacher Performance Evaluation
report form as used by Opiekun. The superintendent assessed petitioner's performance as
superior in three of the 18 subareas under Instructional Techniques; 14 of the 18 areas as
"competent"; and one area as "not adequate." Curiously, the superintendent who has been
evaluating teachers' performance since 1972 and inferentially has greater skill in such
matters, rated petitioner's performance in one subarea of Instructional Techniques
superior compared to Opiekun's rating as "not adequate”. In other areas of petitioner's
performance rated "not adequate" by Opiekun, the superintendent rated those same areas
as "competent."” The area of petitioner's performance Opiekun rated as "competent", the
superintendent rated as "not adequate" after having originally rated that same area as
"ecompetent." The superintendent testified the change was made after he discussed the
evaluation with petitioner for reasons not disclosed in this record. In the subareas of
Classroom Control and Management, the superintendent rated petitioner's performance as
"superior” in four of the 13 areas to be rated and "competent” in the nine remaining areas.
In the third major category of "Professional Qualities" not rated by Opiekun, the
superintendent rated petitioner's performance as superior in five of the 20 areass;
"ecompetent" in 14 of the 20 areas; and, "™not adequate" in the area of "eontributes to
committee work and faculty meetings" (J-1). Recall that Opiekun expressed his
appreciation on June 20, 1984 (J-18) to petitioner for her efforts as "grade six
coordinator” and for the "extra tasks that helped [his] office and the school run
smoother." No explication is in this record in regard to the basis upon which the
superintendent concludes that petitioner’s performance with respect to committee work
and faculty meetings is "not adequate”.

The superintendent, in the narrative portion of his evaluation on March 20,
1984, states that the identified NEEDS of petitioner's performance presumably as
perceived by Opiekun were met in regard to her holding students responsible for their
work and for organizing learning tasks. The superintendent then notes that petitioner has
also met the objectives of lesson planning, the use of daily lesson plans, the acquisition of
a command the of the subject being taught, and the presentation of aceurate information
to pupils. In the category of Classroom Control and Managment, the superintendent
states that petitioner met Opiekun's observed need to improve attending to routine duties
promptly. The superintendent, however, also notes that petitioner met the objective of
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holding students responsible for school property, for assuming responsibility for the care
of materials, equipment and the classroom, and her use of proper language and correct
English. Curiously, the superintendent's view that petitioner met those objectives is not
supported by competent evidence in this record that those areas of petitioner's
performance were considered deficient. Finally, the superintendent, in regard to
"* * * gpecific areas * * * the teacher need[s] to demonstrate additional development
and growth", states as follows:

—

. Need to provide for individual differences

2. Lesson presentation and conclusion

3. Motivational techniques to develop critical thinking

4. Use a variety of teaching techniques in student activities

5.  Use a variety of audio-visual aids and other teaching aids
(J-1, at p. 2)

The superintendent recommended the following suggestions to petitioner to
improve her performance:

1. May I suggest you set up an assignment corner on your
chalkboard

2. Why not require your students to have notebooks to take
down important information.

Though petitioner admits receiving a copy of the superintendent's evaluation
of her performance, petitioner claims that he did not discuss the evaluation with her until
after the Board withheld her increment. The superintendent explained that when he
completed his evaluation of her performance on March 20, 1984 he placed it in her
mailbox and that she then had the obligation to arrange a conference with him, through
his secretary, to discuss the matter. Because petitioner failed in that obligation, the
evaluation was not discussed until a time after the Board acted to withhold her inerement.

In the superintendent's view, petitioner's performance is, as he says, "up and
down". The superintendent explained that on a prior occasion petitioner was summoned by
the Board to discuss her performance and was then advised that her performance must be
improved. That advice, however, was given by the Board to petitioner on April 8, 1980
(R-3). The minutes of that executive session show that Honig was then the Board
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president. The minutes inferentiaily show that superintendent Norod recommended to the
Board that it withhold petitioner's salary increment for 1981-82. However, the Board did
not adopt that recommendation because the minutes show that

Mr. Honig told Ms, McElroy that after hearing Mr. Norod's
recommendations that she could either respond at once or she

could send the board a written response. Mr. Norod went over Ms.

McElroy's performance which it was felt was inadequate and stated

that a possible inerement might take place in the 81/82 school

year LI N

(R-3)
This meeting in April 1980, 4 years prior to the date of the controverted Board

action, is the only time an increment withholding was ever mentioned to petitioner,

Whatever deficiencies may have existed in 1979-80 regarding petitioner's
performance were corrected as of June 30, 1983 according to Erieson evaluations of
petitioner's performance and the agreed upon Annual Improvement Plan (J-3) for 1983-84.

Mr. Honig, who has been a Board member since 1971, testified that as
chairman of the Board's evaluation committee, he has the obligation, along with his
committee members, to review teachers' evaluations in order to counsel the Board at
contract renewal time. In addition to Honig's experience with petitioner in 1980 regarding
her performance, Mr. Honig explained that one of his children was assigned petitioner's
classroom some years ago. Honig explained that at open house he discovered that
petitioner intended to assign no term papers because, he says, she claimed they were "too
much of a hassle.” In Mr. Honig's view, term papers in an English class are significant
writings. Mr. Honig explained he did prevail upon petitioner to change her view and that
she subsequently did, as his daughter's teacher, assign major writing exercises to the class.

In respect of the present controverted increment withholding action, Honig
testified that neither administrator recommended to the Board that petitioner's salary
inerement be withheld. Consequently, Mr. Honig says he "took the bull by the horns" and
made that recommendation himself. Mr. Honig explained that as chairman of the Board's
evaluation committee, he reviewed all of petitioner's evaluations over the years since
1979 and concluded that petitioner experienced and was continuing to experience the
following deficiencies:

1.  Severe discipline problems which, he says date back as far as
1974;

184




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5553-84

2. A lack of class control;

3. Deficient lesson plans which, in turn leads, he says, to a need
for petitioner to make her classroom presentations more
orderly;

4. A deficient instructional technique; and

5.  Petitioner's tolerance of pupil's grading their own papers.

Furthermore, Honig also  testified that because the principal and the
superintendent during 1983-84 had many counselling sessions with petitioner to determine
if improvement was made, he is of the view that petitioner's performance did not improve
during 1983-84 and that good cause exists to withhold her increments. Note that there is
no independent evidence from either Opiekun or from the superintendent that such
counselling sessions were held by either or both persons throughout 1983-84 with
petitioner in regard to her performance. The only evidence of record which exists to
establish that petitioner met with either Opiekun or the superintendent is the post
observation conference petitioner had with Opiekun and a conference petitioner had with
the superintendent after the Board determined to withhold her salary increments.

Evaluations of petitioner's performance, in evidence, prior to the 1982-83
year, each of which contain a numerical rating system, though in modified form from the
present numerical system, show petitioner had been rated, for the most part, as a
competent teacher (J-6; J-8; J-10; J-11; J-14; J-15; J-16). While some subareas of major
categories were rated "not adequate” on ocecasion2, each evaluation reflects a majority of
superior and competent ratings on each such form dating back to November 30, 1979.

2 In November 1979, petitioner was rated as "not adequate" in organization and
preparation and in the use of good judgment (J-16). During March 1980, petitioner was
rated as "not adequate” in instructional methods, organization and preparation, classroom
appearance, participation in co-curricular activities and her contribution to parent-
teacher activities (J-15). However, petitioner was simultaneously rated "superior" in
professional growth, punetuality, and in her knowledge of her subject area. The second
evaluation during March 1980 reflects no ratings of "not adequate”. In fact, petitioner
received several "superior” ratings on this occasion (J-14). During November 1980
petitioner did not receive any "not adequate" ratings. To the contrary, the numbers of
"superior" ratings she received dramatically increased (J-11). During March 1981,
petitioner's "superior” ratings continued and without "not adequate” ratings (J-10). During
December 1981 petitioner received a "not adequate" rating in student activities and in
classroom appearance (J-8). Most other areas rated during December 1981 by
superintendent Norod received a "competent” rating. During March 1982, superintenden
Norod did not rate any area as "not adequate". Rather, he did rate eight areas as
"superior" and 22 areas as "competent."
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Petitioner testified that with respect to Norod's ecriticism that her
contribution to committee work and faculty meetings was not adeguate, she was a
volunteer member of the school's text book selection committee, she was a participant, by
the superintendent's appointment, to the English curriculum development committee, and
that she also perticipated on another school committee. Petitioner explained that at no
time during 1983-84 was she ever advised that her performance needed improvement as
against her then existing Annual Improvement Plan as prepared by her and Erieson.
Petitioner explains she was not so advised by either Opiekun, the superintendent, or by the
Board.

In regard to the reasons afforded her by the Board for its controverted
withholding action, petitioner testified that she received no notice that the Board was to
discuss the withholding of her increment on April 10, 1984. Rather, petitioner explained
it was the president of the association who happened to be at that meeting who advised
her of the Board's action. In this regard, petitioner testified that the superintendent,
though he knew of the action taken by the Board on April 10, refused to discuss the
matter with her. Recall that it was after April 10 that the superintendent and petitioner
discussed his evaluation of her performance, In regard to the specific reasons given her
by the Board, the reasons were not discussed with her on April 24, 1984 when the Board
corrected its earlier action on April 10. Rather, petitioner explained that the Board went
into executive session and she was not allowed to participate in that session until the
Board and the administrators were finished. Petitioner recalls that no mention was made
at that time of her prior evalutions by either the Board or by the administrators. Finally,
when petitioner was invited to speak to the Board she refused because she felt she was
"set up". ’

Petitioner, in respect of the reasons, testified that her asserted failure to
show improvements continuously over a period of years is not supported by the record.
Petitioner maintains that no one ever told her her performance was deficient and she
relied on her evaluations in this regard. In regard to the second stated reason, her failure
to develop lesson plans, petitioner explains that no one ever mentioned that criticism to
her on a prior occasion. Furthermore, petitioner explains that a teacher simply cannot
put everything they do into a plan book and that it is improper and unfair for the
administrators to rate her performance based on one 40 minute observation. In regard to
the third stated reason, her failure to attempt and maintain suggestions for improvement,
petitioner testified she has no idea what that means. Petitioner explains slle has no basis
to know what the fourth stated reason addresses because the results of her pupil test
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erores on the minimum basis skills tests were all high. In this regard, petitioner testified
that even superintendent Norod complimented her on her pupils' achievements. In regar’
to her asserted poor grading procedure, petitioner points to the absence of such criticism
in her prior evaluations. Petitioner did not respond to the sixth stated reason, perhaps
through oversight, but in regard to reason seven, petitioner says that frequently neither
the principal nor the superintendent, whenever they do evaluate her performance, are not
in her class at the beginning or at the end of each class. Consequently, petitioner says
they cannot observe the introduction or the econclusion to any lessons she presents.

Petitioner produced copies of audio-visual film orders she submitted for use in
her classroom (P-2) which shows that several films were, in fact, ordered by petitioner
from the Sussex County Audio-Visual Film Commission for use after March 1984.

The foregoing proofs are not in serious dispute between the parties and,
consequently, 1 FIND the foregoing to constitute the facts of the matter. In addition, the
following specific facts are found:

1. During April 1980, the Board advised petitioner it was displeased with
her performance and that unless improvement was made it would
withhold the 1981-82 salary inerements from her.

2. Petitioner did, in fact, improve her performance thereafter according to
the evaluations of Erieson and, inferentially, by the fact that the Board
did not withhold salary increments from her in 1981-82,

3.  Ericson’s Annual Improvement Plan (J-3), agreed to by him and
petitioner, which was applicable to petitioner for 1983-84, shows no
areas of petitioner's performance in need of improvement. The single
recommendation made was for petitioner to "Listen to series of

motivational tapes * * *",

4, The Board, or at least its evaluation committee according to Honig's
testimony, had knowledge of Ericson's 1983-84 Annual Improvement Plan
for petitioner and, through silence, accepted that plan.

S. Though Opiekun became principal on October 1, 1983 and”was instructed
by the superintendent to evaluate the performance of petitioner, he did
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10.

not observe her until January 10, 1984. Moreover, Opiekun's observation
report which followed is specifically disclaimed by him to be an
"evaluation™ of petitioner's performance. Again, the Board, through its
evaluation committee, had knowledge of such diselaimer and, through
silence, accepted Opiekun's observation not to be his evaluation of the
merit of petitioner's performance.

If Opiekun's observation report can be considered an evaluation of
petitioner's performance, then it must be said that Opiekun discovered
deficiencies not perceived by Ericson nor by Norod, at least in writing,
during the preceding 1982-83 year.

If Opiekun's observation is an evaluation of petitioner's performance and
if deficiencies were then brought to petitioner's attention for the first
time since June 1983, Opiekun did not observe petitioner's performance
after January 10, 1984 to determine if progress had been made.

When the Board met first on April 10 then on April 24, 1984 and acted to
withhold petitioner's salary and adjustment increments, the documents it
had before it related to petitioner's performance in 1983-84 were
Opiekun's observation/evaluation based on one 40-minute in-class
observation, the superintendent's evaluation, and prior evaluations of
petitioner's performance going back to 1979.

Petitioner's use of students to average grades on April 4 is, according to
the evidence of record, the only instance of possible poor judgment by
petitioner in her 15 years of employment with the Board. And, it should
be pointed out, that that incident is not shown to be poor judgment by
petitioner by a preponderance of credible evidence.

Without regard to the administrators’ perception of petitioner's
performance, Board member Honig determined that petitioner's
performance "over the years" did not warrant a salary increase in 1984~
85 and he persuaded the Board to his point of view.
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11. After the Board determined to withhold petitioner's salary increments, it
directed the superintendent to prepare the reasons why it took such
action, which he did, and the Board president signed the statement of

reasons as the Board's reasons.

LAW

N.J.S.A. 18A:29-8 provides:

Any member holding office, position or employment in any school
district of this state shall be entitled annually to an employment
increment until he shall have reached the maximum salary provided
in the appropriate training level column in the preceding section,

In this case, there is no dispute that petitioner is a "member holding office,
position or employment" in the Board's school district. Nor is there a dispute present here
that petitioner has not reached the maximum salary provided in the appropriate training
level column of the Board's salary policy. Nonetheless, petitioner's entitlement to a
salary increase under N.J.S.A. 18A:29-8, and under the Board's salary policy, is subject to
denial by the Board by virtue of its authority at N.J.S.A. 18A:29-14 which provides:

Any board of education meay withhold, for inefficiency or other just

cause, the employment increment, or the adjustment inecrement, or

both, of any member in any year by a majority vote of all the

members of the board of education * * *

When a member, or teacher, has had a salary or adjustment increment
withheld by the employing board, and that teacher appeals to the Commissioner, the
standard of review to be applied in such appeal is as stated in Kopera v. West Orange Bd.

of Ed., 60 N.J. Super. 288, 296-297 (App. Div. 1960) which is:

[S]lince the proceeding before the Commissioner was the first
"hearing'™ afforded [the teacher] of the type specified * * *, we
think the Commissioner should have determined (1) whether the
underlying facts were as those who made the evaluation claimed,
and (2) whether it was unreasonable for them to conclude as they
did upon those facts, bearing in mind they were experts, admittedly
without bias or prejudice, and closely familiar with the mise en
scene; and that the burden of proving unreasonableness is upon the
appellant * * *
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It must be remembered that an annual salary increment is in the nature of a
reward for meritorious service to the school district. Board of Educ. of Bernards Tp. v.

Bernards Tp. Educ. Ass'n, 79 N.J. 311, 321 (1979). An adjustment increment occurs when

the board and the local association negotiate higher rates of pay at specific steps of the
salary policies. In this case, petitioner not only had her step increment withheld, but she
also was retained at the former rate of pay called for at her appropriate step as opposed
to the higher negotiated rate of pay at that same step. That salary increments must be
earned, as opposed to being automatic, was clearly established by the New Jersey
Supreme Court in North Plainfield Educ, Ass'n v. Bd. of Educ., 96 N.J. 587 (1984).

Petitioner may, of course, demonstrate that the Board's action to withhold her
salary and adjustment increments for 1984-85 is unreasonable by showing that 'the
underlying facts' were not as those who made the evaluation claimed and that it was not
reasonable for the Board to conclude as it did upon those facts that she did not earn the
controverted increment. In this regard, it is well to note that boards of education are
required by administrative regulations to provide for the annual evaluation of all tenured
teaching staff members. N.J.A.C. 6:3-1.21 et seq. The stated purposes of annual
evaluations of a teacher'’s performance include:

1. Promote professional excellence and improve the skills of
teaching staff members;

2. Improve pupil learning and growth;
3. Provide a basis for the review of performance of tenured

teaching staff members.
N.J.A.C. 6:3-1,21(b)

DISCUSSION AND CONCLUSION

The question which must be addressed, then, is whether the evidence of record
discloses the Board had a reasonable basis upon which to determine to withhold
petitioner's salary increments for the reasons stated in its letter to her (J-17). In light of
the fact Ericson, with at least the tacit approval of the Board and of the superintendent,
prepared an annual evaluation of petitioner's performance in June 1983 which found no
areas in need of improvement, and in light of the fact that between September through
January no administrator visited petitioner's classroom to observe her performance, nor is
there anything in this record to disclose any untoward incident surrounding petitioner
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during that same period of time, I must CONCLUDE that petitioner's performance
between at least September through January 10, 1984 was acceptable to the Board. By
virtue of the Board's own agent, Opiekun, disclairﬂing his observation report is, in fact, an
evaluation, no evaluation of petitioner's performance, as a tenured teaching staff
member, was done throughout the course of the 1983-84 year until March 20, 1984 by the
superintendent. Thus, the Board, to at least Mareh 20, had no basis to find petitioner's
performance was not meritorious.

The superintendent, in his evaluation of petitioner's performance, articulates
perceived deficiencies of her performance in, at best, a eryptic fashion (J-1, at p. 2). The
suggestions proffered by the superintendent to petitioner to improve her performance
including setting up an assignment corner on the chalkboard and requiring students to have
notebooks to take down important information is, in reality, not related to the noted
deficiencies which can be at best only inferred from the superintendent's total evaluation.
Furthermore, while the Board, in its statement of reasons to withhold the increment, lists
petitioner's asserted failure to develop lesson plans, the superintendent states in his
evaluation that petitioner met the objective of lesson planning. If petitioner met the
objective of lesson planning, then the Board's third stated reasons of withholding the
increment - a failure to attempt and maintain suggestions for improvement - is invalid.
There is nothing in the superintendent's evaluation, nor is there is explication in the
Board's statement of reasons, as to what it means by its fourth stated reason of
"Insufficient positive evidence of teaching effectiveness* * *". Though Obiekun made a
recommendation with respect to an improved way to handle homework review in the
classroom as that relates to the Board's fifth stated reason, there is no evidence that
petitioner did not comply with that recommendation by Opiekun. In regard to the Board's
asserted lack of sufficient classroom management by petitioner, there is simply no
evidence in this record to show the basis upon which the Beard arrived at that finding.
Neither the superintendent's evaluation, nor the evaluation of Opiekun, of petitioner's
performance demonstrates a basis upon which the Board could conclude petitioner did not
control her classroom. Finally, in regard to the lack of proper lesson presentation, the
evidence is nonexistent that petitioner did not, in fact, properly present her lessons.
While the Board need not prove the truth of each reason by a preponderance of credible
evidence as it must in a tenure removal proceeding, it surely must demonstrate some basis
for its stated reasons. Kopera, supra.

Board member Honig's conclusion that petitioner did not merit a salary
increase is, I FIND, based not on her performance for 1983-84 but on his recollections of
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her prior performance dating back to the days when one of his children was in her
classroom and a dispute arose over term paper assignments. That dispute was heightened
in 1980 when Board member Honig was Board president and petitioner was called before
the Board because of asserted deficient performance. Even if petitioner's performance
was deficient in 1980, the evidence in this record discloses that, according to the
professional evaluators of her performance her performance did, in fact, improve over the
succeeding years to the extent that deficiencies did not exist as of June 30, 1983.
Recently, the Commissioner ruled that a board of education may not withhold salary
increments from teaching staff members for conduet committed, and by extension for
performance, in prior years., Borrelli v. Bd. of Ed. of Rutherford, 1983 S.L.D. ___
(Sept. 26, 1983),

When Opiekun observed petitioner on January 10, 1984 it is presumed here he
had benefit of the contents of Erieson's annual improvement plan. If he did observe the
deficiencies set forth in her performance evaluation on January 10, 1984 basic fairness
dictates -that he would so advise petitioner of those precise deficiencies and at least
return to her classroom from time to time in the following months to see if his
suggestions for improvement were being implemented by petitioner. While a teacher is
not entitled to advance notice that an inarement may be withheld unless performance
improves, the absence of further observations of petitioner's teaching performance by
Opiekun after January 10, 1984 leads me to conclude that whatever deficiencies he
believes he may have observed that date cannot now be considered real deficiencies due
to the absence of followup observations by him. In light of the total record of this
matter, I cannot find, nor can I conclude, that the Board had good cause, as required by
N.J.S.A. 18A:29-14 or as defined in Kopera, supra. to withhold either petitioner's salary or
adjustment increments, Consequently, the action of the Board to withhold petitioner's
salary and adjustment inecrements for 1984-85 is REVERSED.

Even if good cause existed to withhold petitioner's increments for 1984-85,
this Board, being a noncontinuous body, cannot bind future boards in regard to a
determination whether to bring petitioner to the step she would have been paid, but for
the present withholding action, by way of adjustment increments. In regard to petitioner's
argument that she must be paid according to the higher negotiated step of the salary
poliey, even if the increment withholding was valid, such position is clearly contrary to
the authority granted boards of education at N.J.S.A. 18A:29-14. A board may withhold a
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salary increment, adjustment increment, or both so long as inefficiency or good cause
exists. Finally, in regard to petitioner's argument that all board members must be present
at the meeting at which a salary or adjustment increment is withheld, such position is
contrary to the statute. Increments may be withheld by a majority vote of the full
membership of the Board.

In view of the foregoing, the Board of Education of Hardyston is directed to
restore to Barbara McElroy the salary and adjustment increments it has withheld from her
for 1984-85. The Board is further directed to tender to Barbara McElroy retroactive
payments which reflect that amount of money she should have received had the Board not
improperly withheld her salary increments.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A, 52:14B-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

_&Q,W&mﬁo, (¢ W(b M(‘/&J""“V‘\

DATE D. B. MC KEOWN, ALJ
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BARBARA MC ELROY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF HARDYSTON, SUSSEX
COUNTY,
RESPONDENT.

The record and initial decision have been reviewed. Excep-
tions were filed within the time prescribed in N.J.A.C. 1:1-16.4a, b
and c. S

The Board, in primary exceptions, in main offers correction
to alleged errors of certain components of the decision by the
judge. Further, the Board disclaims any importance of the prior
relationship of the newly hired principal (October 1, 1983) and
Honig, the former Board President. Lastly, the Board contends that
petitioner was evaluated over the years prior to the 1983-84 school
year for a teaching period covering both the beginning and end of
the class.

Petitioner in reply to the exceptions of the Board affirms
the decision of the judge that the Board did not have good cause for
its action to withhold her increment as determined by N.J.S.A.
18A:29-14, nor as determined by the standard of review stated in
Kopera, supra. Lastly, petitioner submits her entitlement to
interest on any salary due her pursuant to Board of Education of the
City of Newark v. Levitt and Sasloe, 197 N.J. Super. 239 (App. Div.
1984).

In Sellers v. Board of Education of East Orange, decided by
the Commissioner January 26, 1983, it was determined that a board of
education is free to take independent action on the withholding of a
staff member's increment regardless of the recommendation of a
supervisor to grant such increment, provided a factual basis existed
for the withholding. Although the factual circumstances of that
case and the instant matter differ, Sellers is relevant because it
establishes that a board's action to withhold an increment need not
arise from supervisory or administrative personnel. 1In Sellers, the
board chose to consider information acquired through sources other
than evaluation reports, information which was found to constitute
sufficient factual basis for the action to withhold the increment.

In the instant matter, while the determination to withhold
petitioner's increment emanated from the Board itself rather than
from the superintendent or principal, the basis for its recommenda-
tion was evaluation reports; therefore, the pivotal issue to be
determined is whether or not the Board's action had sufficient
factual basis to warrant a presumption of correctness. Kopera, supra
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Upeon a careful review of rthe record as well as the evalua-
tion reports and improvement plans, in particular J-1 to J-16, the
Commissicner 1i1s in agreement with the conclusion of the Office of
Administrative Law that, in light of the record, the Board did not
have good cause as required by N.J.S.A. 18A:29-14 or as defined in
Kopera to withhold petitioner's salary or adjustment increments for
the following reasons.

For the two reports developed as a result of observations
conducted during 1983-84 petitioner received no unsatisfactory
ratings. (J-1; J-2) The vast majority of the factors rated indi-
cated competent performance. Thirteen of the factors on the second
observation (J-1) were rated as superior. Of the 5 factors which
yielded a rating of 4/Performance Not Adequate (versus key number
S/Performance Unsatisfactory) for the January 10, 1984 observation,
petitioner received a rating of superior on one factor and a rating
of competent on the other three factors at the time of the second
observation on March 20, 1984. Of the two factors which received a
rating of 4/Performance Not Adequate on this 1later evaluation
report, one factor which has appeared on the evaluation form since
November, 1982 had been rated as competent or superior each time
(J-2 to J-5) while the other factor was rated as competent for each
of the nine times it was assessed. (J-4 to J-6; J-8; J-10; J-11;
J-14 to J-16)

Therefore, the Commissioner adopts the recommendation of
the Office of Administrative Law reversing the withholding of peti-
tioner's salary and adjustment increments for 1984-85 as the final
decision in this matter.

With respect to the issue of pre-judgment interest, it is
the determination of the Commissioner that such an award is not
warranted in the instant matter. As the Appellate Court articulated
in the Levitt and Sasloe decision:

"xkkPre-judgment interest is in contemplation of
law 'damages' for the illegal detention of a
legitimate claim or indebtedness. ¥*** It there-
fore serves to 'indemnify the claimant £for the
loss of what the monies due him would presumably
have earned if payment had not been delayed.'
[cite omitted]=®*=*"

(197 N.J. Super. at 246)

The Board herein did not act illegally: on the contrary, it
took the action to withhold petitioner's increment pursuant to the
statutory authority granted by N.J.S.A. 18A:29-14. While the
Commissioner has determined that the Board erred in its belief that
it had a sufficient factual basis to so act, there has been no
showing of bad faith. Consequently, the request for pre-judgment
interest is denied.

FEBRUARY 1k, 1985 COMMISSIONER OF EDUCATION
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OFFICE OF ADMINISTRATIVE LAW
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BOARD OF EDUCATION OF THE
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Respondent
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TOWNSHIP OF NORTH BERGEN,

Respondent

Louis P. Buceceri, Esq., for petjtioner Fischbach
(Bucceri and Pincus, attornevs)

John B. Prior, Jr., Esq., for petitioner Farley
(Greenberg Kelley & Prior, attorneys)

Bruce D. Leder, Esq., for petitioner Gattoni
(Schneider, Cohen & Solomon, attorneys)

David F. Lyttle, Esq., for the Board
(Giblin & Giblin, attorneys)
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Record Closed: November 29, 1984 Decided: December 28, 1984

BEFORE WARD R. YOUNG, ALJ:

Fischbaeh, a tenured assistant superintendent, alleged the action of the North
Bergen Board of Education (Board), in abolishing the position of Assistant Superintendent,
was designed to deny him reinstatement to said position pursuant to the Order of the
Commissioner of Education, and was in bad faith, an abuse of its discretionary authority,
and therefore arbitrary. He seeks to have said action set aside and reinstatement to the
position pursuant to the Commissioner's Order, or in the alternative, to be placed in the

newly created position of Supervisor of Instruetion.

Farley, a tenured high school prineipal, alleged his transfer from that position to
the newly created position of Supervisor of Instruction was without his consent, and
therefore in violation of his statutory right, He seeks reinstatement to his position as

high school principal.

Gattoni, a tenured assistant superintendent, alleged the action of the Board in
abolishing the position of Assistant Superintendent held by him was in bad faith, an abuse
of its diseretionary authority, and therefore arbitrary. He seeks reinstatement to that
position, or in the alternative assignment to the position of Supervisor of Instruction.

The three petitioners also jointly alleged the scenario in these disputes evolved
as political machinations were created to reward one Raymond Dalton, a high school vice-
prineipal, for his support of newly elected governmental officials by his promotion to the
position of high school principal. Said position was vacated by the Board's transfer of

Farley.

The Board denies all allegations and asserts its actions were motivated by

economy and administrative restructuring to place greater emphasis on instruction.
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The matters were transmitted to the Office of Administrative law as contested
cases pursuant to N.J.5.A. 52:14F-1 et seq, and were preheard on June 22, 1984, They were
consolidated on Motion of the undersigned pursuant to N.J.A.C. 1:1-3.9 and N.J.A.C. Lil-
14.1(a). A plenary hearing was held on August 28, 29, 30 and 31, 1984 at the Office of
Administrative Law, Newark. Extension for submissions of post-hearing briefs was
granted by Order of the Honorable Ronald I. Parker, A.L.J. and Acting Director of the
Office of Administrative Law, and the record closed on November 29, 1984, the date

established for final submissions.

The issues incorporated in the Prehearing Order entered on June 22, 1984 are as

follows:

1. Shall default judgment be granted to Fischbach due to respondent's alleged

failure to file a timely Answer?

2. Was the abolishment of the position of Assistant Superintendent and the
creation of the position of Supervisor of Instruetion more than a change of

title, or was said Board actions an abuse of its discretionary authority?

3. If the Board's abolishment action is set aside, is Fischbach entitled to hold
the position of Assistant Superintendent by virtue of a previous Order of

the Commissioner?
4. If the Board's abolishment action is upheld, is Fischbach entitled to hold

the position of Supervisor of Instruction by virtue of his tenure and
seniority rights?
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5.  If the Board's action in ereating the position of Supervisor of Instruction is
upheld, is Gattoni entitled to hold the position?

6. Were the Board's actions incorporated in Issue No. 2 and the reassignment
of Gattoni from his position as Assistant Superintendent to that of

principal arbitrary, eapricious, and/or in bad faith?

7. Was the reassignment of Farley from principal to Supervisor of Instruction
nonconsensual and in violation of his statutory rights of tenure and

seniority?

8. Is the Board entitled to a counterclaim recoupment judgment of alleged
overpayments made to Fisechbach when he held the position of School
Administrator and the certificate held for same was revoked, or shall said
counterclaim be dismissed due to laches, a violation of N.J.A.C. 6:24-1.2,
N.J.S.A. 2A:14-1, the doctrines of entire controversy and/or unclean hands,
estoppel, contributory negligence, res judicata, collateral estoppel,
mootness, failure to state a cause of action, and/or failure to comply with
N.J.A.C. 6:24-13(c)?

A Decision on Motion entered on July 16, 1984 disposed of issues No. 1 and No. 8.

A Motion for Default Judgment by Fischbach was DENIED (issue No. 1) and the Board's
Counterclaim was DISMISSED (issue No. 8).

An Order for Partial Transfer was entered by the Honorable Ken R. Springer,
A.L.J., on August 1, 1984 in Fischbach v. North Bergen Bd. of Ed. (OAL DKT. NO. EDU
4678-84, AGY. DKT. NO. 153-5/84), which transferred Fischbach's claim to salary
entitlements for the 1983-84 school vear to the instant matter. That issue reads: "What

amount of back pay, if any, is due and owing for the period from August 26, 1983 award?"
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The

following relevant faets were stipulated by the parties and are adopted

herein as FINDINGS OF FACT:

|

2.

The
documents:

1.

Exhibits J-1 through J-25 (J-4 excluded) are evidentiary documents. See

addendum.

Fischbach received base salaries of $32,722 and $35,311 in 1982-83 and 1983-
84, respectively.

Gattoni received base salaries of $45,340 and $44,650 in 1982-83 and 1983~
84, respectively.

Farley received a base salary of $43,527 in 1982-83, and was compensated
in 1983-84 at a prorated annual salary of $44,460 from July 1, 1983 through
December 31, 1983 and at the annual rate of $44,750 from January 1, 1984
through June 30, 1984.

following FINDINGS OF FACT result from a review of evidentiary
Fischbach, Gattoni and Farley all hold valid certificates for positions held
and/or claimed. See J-3, J-5, J-6 and J-7.

Fischbach is tenured in the position of assistant superintendent, and was
reinstated to that position with differentiated back pay pursuant to

Fischbach v. North Bergen Bd. of Ed. 1983 S.L.D. (decided December
29, 1983), aff'd State Board of Education, 1984 S.L.D. (July 11, 1984).
See J-23.

Sattoni is tenured in the position of assistant superintendent. N.J.S.A.
18A:28-6. Spiewak v. Rutherford Bd. of Ed., 90 N.J. 63, 8l. See J-9.
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Farley is tenured in the position of high school principal. N.J.S.A. 18A:28-6.
Spiewsak, supra. See J-10.

The Board abolished the position of Assistant Superintendent for Personnel
and Curriculum at its August 25, 1983 special meeting, effective
immediately "in order to effectuate economy and a better administrative
structure” . ... See J-11, Resolution No. 57.

The Board assigned Gattoni as principal of the Robert Fulton School at its
August 25, 1983 special meeting, effective immediately. See J-1,

Resolution No. 58.

The Board created the position of Supervisor of Instruction and adopted a
job desecription at its November 22, 1983 special meeting, and authorized
the Superintendent "to post the position in the North Bergen School
System" and "to advertise for the position if he deems that an insufficient

number of applications has been received." See J-12, Resolution No. 18.

Gattoni filed a letter of application with the Superintendent of Schools for
the position of Supervisor of Instruction under date of November 23, 1983.
See J-19.

The Board amended the job description for the position of supervisor of
instruction at jts December 22, 1983 special meeting to state: "The
Supervisor of Instritetion shall be directly responsible to the Superintendent
of Schools, for the above defined areas. PRIOR TO THE
IMPLEMENTATION OF ANY AND ALL PROGRAMS and instructional
development THESE shall be approved by the Superintendent." See J-13,
Resolution No. 1.
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10. The Board promoted and appointed Farley to the position of Supervisor of
Instruetion at its December 22, 1983 special meeting, effective December
23, 1983 upon the recommendation of the Superintendent. See J-13,
Resolution No. 34.

11. The Board appointed Raymond F. Dalton, acting principal of the North
Bergen High School, effective December 23, 1983, as recommended by the
Superintendent at its December 22, 1983 special meeting. Authorization to
post the vacaney for the position of high school principal was also granted

to the Superintendent. See J-13, Resolution No. 35.

12. The Board transferred Robert J. Dandorph from the position of vice-
prineipal of Robert Fulton School to the position of acting vice-prineipal of
the high school, effective December 23, 1983, as recommended by the
Superintendent at its Decenber 22, 1983 special meeting. Authorization to
post the vacancy for the position of vice-prinecipal of the high school was
also approved. See J-13, Resolution No. 36.

13. The Hudson County Superintendent of Schools advised the North Bergen
Superintendent in a letter under date of November 21, 1983 "that the job
deseription and performance responsihilities for Supervisor of Instruction

appear to be in order based upon our review." See J-20.

The issues in these controverted matters will be addressed in seriatim as they
appear in the Prehearing Order to determine FINDING OF FACT.
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WAS THE ABOLISHMENT OF THE POSITION OF ASSISTANT
SUPERINTENDENT (PERSONNEL AND CURRICULUM) AND
THE CREATION OF THE POSITION OF SUPERVISOR OF
INSTRUCTION MORE THAN A CHANGE OF TITLE, OR WAS
SAID BOARD ACTION AN ABUSE OF ITS DISCRETIONARY
AUTHORITY?

It is not disputed that the action of the Board in abolishing the position of
Assistant Superintendent resulted in the transfer of Gattoni from that position to
principal of the Fulton school, as well as the denial of Fischbach's reinstatement to the
position as ordered by the Commissioner of Education. See J-23. It is also not disputed
that the action of the Board in creating the position of Supervisor of Instruction resulted
in the transfer of Farley to that position from his tenured position of high school
principal; the transfer of Dalton from his position as viece-principal of the high school to
acting high school principal; and the transfer of Dandorph from his position as vice-
prineioal of Fulton to acting viee-prineipal of the high sehool.

The authority of the Board to "Perform all acts and do all things, consistent with
law . . ." pursuant to N.J.S.A. 18A:ll-1 is likewise undisputed, It is also recognized that
Board actions are granted the presumption of correctness (citations omitted). The
aforementioned actions of the Board are challenged for their unlawfulness based on
alleged bad faith, and the burden of proof is borne by challenging petitioners.

The functions, responsibilities and duties of the Assistant Superintendent -

Personnel and Curriculum, as incorporated in the job deseription (J-1) are as follows:

1 Shall perform duties under the direct supervision of the
Superintendent of Schools.

2. Shall have the responsibility for the certification of all
certificated personnel in the school system.

3. Shall be responsible for keeping up-to-date and in proper form
all personnel records of teaching and supervisory personnel.
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W

Shall be responsible for the preparaticn of all reports for the
County Superintendent of Schools and the State Department of
Education.

5.  Shall he responsible for supervisory visits to the schools as
assigned by the Superintendent of Schools.

6. Shall assist in personnel seleetion and evaluation.

7.  Shall he responsible for planning, organization and implementation
of curriculum.

8.  Shall be responsible for coordination of Title/S.C.E. Programs.

9.  Shall be responsible for any other duties concerning personnel,
curriculum, administration and maintenance of the schools
assigned by the Superintendent of Schools.

The performance responsibilities of the Supervisor of Instruction, as incorporated

in the job descrintion (J-2) are as follows:

1. Direction of the Educational Program within grades kindergarten through

12.

(a) Improvement of methods of teaching

(b)  Direction for ereation and improvement of courses of study

(¢) Development of the instructional program and time allocation
for subjects

(d) Selection of instructional media, inclusive of textbooks and
supplemental library, remedial and enrichment materials

fe) Selection and planning of school trips, in coordinated
progressive stages through the grades K - 12.

(f)  Organization and direction of in-service training programs for
teachers - - inclusive of elementary and secondary school
system-wide workshops and graduate level staff meetings for

instructional purposes.
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()

Coordination of instructional programs, instructional materials
and instruction among the elementary and secondary schools,
with the principals, curriculum coordinators and department

chairpersons in the high school.

Coordination with the work of educational specialists serving

elementary and secondary schools.

(a)

b)

Inclusive of the areas of but not limited to the language arts,
musie, fine arts, library service, speech therapy, psychology,
physical education, and physical recreation and special
education, reading, mathematics, Title 1/SCE, T&E, and bi-
lingual programs.

Inclusive of all phases of creative educational development,

consultative service, and pupil instruetion.

the

Planning with the prinecipals their important contributory role and services

for the futherance of the above-defined activities and objectives.

Supervision and direction of the teachers,

in conjunction with the

elementary and secondary school principals with recommendations to the

superintendent.

Direction and supervision of the bilingual education program K - 2.

Direction and supervison of the programs for nonpublie school services as
mandated by the State.

Direction and supervision of the K - 12 program for gifted and talented

pupils.
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8. Direction and supervison of the reading programs in the elementary and

secondary schools.

9. Planning of the K - 12 program with the supervisor of the mathematics

curriculum.

10. Other duties that the superintendent of schools, and/or the Board of

Education may delegate to him.

11. The Supervisor of Instruction shall be directly responsible to the
Superintendent of Schools, for the above defined areas. All program and

instructional development shall be approved by the superintendent.

12.  Attendance at regular and committee meetings of the Board of Education
to provide expertise on the instructional program (attendance when

necessary).

Joseph M. Lepore has been employed in the distriet since September 1960. He is
currently a vice-principal at the high school, having held that position since 1962
excepting when he was acting principal in 1979, He has also served as president of the
Council of Administrators/Supervisors since 1982. The Council is the bargaining unit for

administrators and supervisors.

Lepore-testified and related the functions of the Assistant Superintendent since
1962 to the performance responsibilities of the Supervisor of Instruction (J-2). He stated
the responsibilities enumerated in J-2 at Nos. 1-4, 7-9, and 11 were functions of the
Assistant Superintendent prior to the abolishment of that position, He further testified as

to no knowledge concerning Nos. 5, 4, and 12.

Leo C. Gattoni, Jr. held the position of Assistant Superintendent since August 1,
1979 until the abolishment of the position and the subsequent transfer. He served as
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Aecting Superintendent from September 1982 to February 1983 as "Mr. Helstoski needed six
more months administrative experience to get his school certificate," then returned to the
position of Assistant Superintendent when Henry Helstoski was appointed Superintendent
in February 1983, See Tr. II, 89.

Gattoni testified his performance responsibilities as Assistant Superintendent
coineided with those incorporated in the job deseription of the Supervisor of Instruction in
accordance with the direction of the Superintendent. He stated he performed Nos. 1b, d,
e, f, g, 29, 4, 5, 7, 8, 10 and 12 of the responsibilities incorporated in J-2, the job
deseription of the Supervisor of Instruction.

The job description for the Assistant Superintendent states at No. 9: "Shall be
responsible for any other duties concerning personnel, curriculum, administration and

maintenance of the schools assigned by the Superintendent of Schools."”

The job deseription for the Supervisor of Instruction states at No. 10: "Other
duties that the Superintendent of Schools, and/or the Board of Education may delegate to

him."

Henry Helstoski, superintendent of schools, testified on direct examination that
he has heen employed by the North Bergen Board of Education since July 1982. His first
position was as special assistant to the then Superintendent. He then said: "I was
appointed as the Superintendent in August of '82. However, in submitting eredentials to
the State Department of Education, he took six months to review it, and, therefore, 1

became the Superintendent in February, '83." (Tr. II, p. 138\

Counsel for Fischbach attempted to impeach the credibility of Helstoski in
cross-examination. Helstoski testified that he was appointed Superintendent initially in
August 1982, hut because of the delav in the issuance of the School Administrator's
certificate, he recommended that the Board appoint him Acting Assistant Superintendent
for Personnel and Curriculum, effective September 1, 1982, and appoint Gattoni, then
Assistant Superintendent for Personnel and Curriculum, to the position of Acting
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Superintendent. The Board so acted. He stated his belief that the Board resolutions
incorporated a termination date. (Tr. NI, p. 106). He further stated that the County
Superintendent told him he was eligible for the certificate (Tr. I, p. 10), then stated no
recall of receiving any indication as to his eligibility (Tr. III, p. 1l1). Helstoski also
testified that he made an inquiry of the State Board of Eduecation in reference to
alternate experience (Tr, [11, p. 126). He then testified as to awareness that eligibility for
the certificate was sufficient for one to serve in a position. (Tr. III, p. 129). His
testimony revealed that he had not as yet met the New Jersey Regulations and Standards
for Certification, School Administrator Endorsement Requirements IV D of "Successful
completion of three years of educational administrative or supervisory experience," and
that he did not know why it took "from June or July of 1982 until January or February of
1983 for the issuance of a [his] School Administrators Certificate." (Tr. III, pp. 111-128).

The genesis of this dispute appears to have occurred during the Spring of 1982
when Helstoski was being interviewed for the position of Superintendent by the Board
president, vice-president and secretary. In response to direct examination concerning his
"philosoohy, especially in terms of the North Bergen Distriet" Helstoski said: "Well in
some preliminarv conversations, we identified problems that existed in the District. In
conjunction with that, some solutions were discussed and approaches educationally, how
they should be handled, and on that basis I was asked to submit some Table of
Organization and what I deemed would be a reasonable structure administratively in the
Distriet.® (Tr. I, p. 139). The Board has never adopted the Table of Organization as the
poliev in the district (Tr. 11, p. 140).

Helstoski consistently testified that the abolishment of the position of Assistant
Superintendent for Personnel and Curriculum was for economy and emphasis on

instruction.

The thorough and efficient education report submitted by Helstoski in September
1983 called for the involvement of the Assistant Superintendent for Personnel and
Curriculum. In response to questioning concerning the role of the Assistant
Superintendent in light of Helstoski's intention to have the Roard abolish the position,
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Helstoski said that, under the job description for that position, the Assistant
Superintendent would perform "Under the premise he should do whatever he is directed to

do by the superintendent." See P-7, P-1(Nos. 7 and 9), and Tr. IV, p. 95.

The undersigned asked Helstoski why he did not consider a revision of the job
deseription of the Asisstant Superintendent to reflect the emphasis on instruction sought
by him to avoid the compound problems and litigation resulting from the scenario
following the abolishment. His response was his desire to avoid patchwork and not to
clutter the office full with titles such as assistant. (Tr. IV, pp. 131-135). Notwithstanding
his intent to replace the Assistant Superintendent with two Supervisor of Instruction
positions, Helstoski testified no such cluttering could oceur without his recommendation
and Board action to create additional positions (Tr. I, p. 154).

The rationale of economy to support the abolishment is clearly without merit.
The record is replete with evidence of the efforts of Helstoski and the Board to
implement an unadopted Table of Organization resulting in greater costs. An architect
was emploved to redesign the central office to accommodate two Supervisor of
Instruction. (Tr. III, pp. 53-56). Additional positions were created. (Tr. II, p. 140). The
failure of the Board to replace Nandorph and attributing the salary savings as an economy
because of the abolishment of the Assistant Superintendent's position is pure sophistry.

1 FIND the responsibilities assigned by the Superintendent to the Supervisor of
Instruction pursuant to the job description (J-2) to be responsibilities readily assignable to
the Assistant Superintendent for Personnel and Curriculum pursuant to the job deseription
(J-1). I FURTHER FIND the abolishment of the position of Assistant Superintendent for
Personnel and Curriculum to have been designed to transfer Gattoni from the central
office and to avoid compliance with the Order of the Commissioner to reinstate Fischbach
to that position. 1 FINALLY FIND the action of the Board in abolishing the Assistant
Superintendent's position to be in bad faith and an abuse of its discretionary authority.
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IF THE BOARD'S ABOLISHMENT ACTION IS SET ASIDE, IS
FISCHBACH ENTITILED TO HOLD THRE POSITION OF
ASSISTANT SUPERINTENDENT BY VIRTUE OF A PREVIOUS
ORDER OF THE COMMISSIONER?

In Peter Fischbach v. Board of Education of the Township of North Bergen, 1983
S.L.D.  (decided December 29, 1983), aff'd State Board of Education 1984 S.L.D.
(decided July 11, 1984), the Honorable Ken R. Springer, ALJ, ordered "That the Board
forthwith reinstate Fischbach to the position of assistant superintendent in the distriet" in
his Initial Decision rendered on November 15, 1983 (at 14). The Commissioner "affirms the

findings and determination as rendered in the initial decision in this matter and adopts
them as his own" and also "concurs with the order of the court reinstating petitioner to
the position of assistant superintendent in the distriet" (at 24). The State Board of
Education "affirmed for the reasons expressed therein" {the Commissioner's decision] .

The entitlement of Fischbach to be reinstated to the position of Assistant
Superintendent is clearly affirmative as a matter of law, and may only be set aside by a
court of higher jurisdiction than the State Board of Education.

IF THE BOARD'S ABOLISHMENT ACTION IS UPHELD, IS
FISCHBACH ENTITLED TO HOLD THE POSITION OF
SUPERVISOR OF INSTRUCTION BY VIRTUE OF HIS TENURE
AND SENIORITY RIGHTS?

This issue is moot by virtue of the determination herein that the Board's
abolishment action be set aside.
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IF THE BOARD'S ACTION IN CREATING THE POSITION OF
SUPERVISOR OF INSTRUCTION IS UPHELD, IS GATTONI
ENTITLED TO HOLD THE POSITION?

The Board's action in creating the position of Supervisor of Instruction was
incorporated as a corollary issue only because of the abolishment of the position of
Assistant Superintendent for personnel and curriculum and the allegations of petitioners
that the latter action was taken in bad faith as a subterfuge to remove Gattoni from the
central office, avoid compliance with the Commissioner's Order to reinstate Fischbach,

and to transfer Farley to accommodate the subsequent transfers of Dalton and Dandorph.

Since the Board's abolishment action has been found to have been in bad faith,
and since the intentions of Helstoski and the Board to create two positions in the central
office, as Supervisors of Instruction were clearly established by Helstoski's testimony and
the emplovment of an architect by the Board to redesign the central office to
accommodate the staff, I FIND the creation of the position of Supervisor of Instruction
not to be at issue by virtue of the Board's authority pursuant to N.J.S.A. 18A:1i-1, which

states:

The board shall - -
a. Adopt an official seal;
b. Enforce the rules of the state board;

c: Make, amend and repeal rules, not inconsistent with this
title or with the rules of the state board, for its own
government and the transaction of its business and for the
government and management of the public schools and public
school property of the district and for the employment,
regulation of conduct and discharge of its employees, subject,
where applicable, to the provisions of Title 11, Civil Service, of
the Revised Statutes1; and

d. Perform all acts and do all things consistent with law and
the rules of the state board, necessary for the lawful and proper
conduct, equipment and maintenance of the public schools of
the district.
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Thusfar only the abolishment of the position of Assistant Superintendent has

been found to be inconsistent with law, which shall be addressed, infra.

It cannot bhe disputed that Gattoni acquired tenure as an Assistant
Superintendent. See Fact Nos. 3 and J-9. Nor can it be disputed that Farley is

nontenured in the position of Supervisor of Instruction.

Although expressed in different language, ante, the position of Supervisor of
Instruction is a de facto and de jure Assistant Superintendent's position with a change of
title. This change of title cannot act as a bar to Gattoni's entitlement to that position. I
SO FIND.

WERE THE BOARD'S ACTIONS INCORPORATED IN ISSUE
NO. 2 (the first issue addressed herein) AND THE
REASSIGNMENT OF GATTONI FROM HIS POSITION AS
ASSISTANT SUPERINTENDENT TO THAT OF PRINCIPAL
ARBITRARY, CAPRICIOUS, AND/OR IN BAD FAITH?

It has been determined herein that the Board's abolishment of the position of
Assistant Superintendent for Personnel and Curriculum was in bad faith, an abuse of its
discretionary authority, and therefore arbitrary. I have found one of the reasons for such
action was the removal of Gattoni from the central office. It necessarily follows that
Gattoni's reassignment from his position as Assistant Superintendent to that of principal
was in bad faith and arbitrary. 180 FIND.

WAS THE REASSIGNMENT OF FARLEY FROM PRINCIPAL TO
SUPERVISOR OF INSTRUCTION NONCONSENSUAL AND IN
VIOLATION OF HIS SATUTORY RIGHTS OF TENURE AND
SENIORITY?
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It has previously been determined that Gattoni, a tenured assistant
superintendent, is entitled to the position of Supervisor of Instruetion. If affirmed by the
Commissioner the issue of Farley's appointment to the position of Supervisor of
Instruction from his tenured position of high school principal would be moot, and he would
revert to his position as high school principal. The issue will nevertheless be addressed for

the edification of the Commissioner.

The gravamen of this issue is whether a deal was struck by Helstoski and Board
Secretary Faistl with Farley which resulted in the acquisition of tenure by Farley as high
school prineipal in exchange for his willingness to accept a transfer to the position of
Supervisor of Instruction in order to placate the desire of Dalton to become high school
principal. Although Dalton and Faistl were present during the hearing, neither testified.
A determination of this issue must be made on the credibility of testimony from Lepore,

Farley, and Helstoski, deductive reasoning, and logic.

In May 1983 following municipal elections in North Bergen, Faistl called Farley
and asked him to take a ride with him and Helstoski. This is undisputed. Farley had not
as vet acquired tenure as high school principal, and would not until he met the precise
service requirements pursuant to N.J.S.A. 18A:25-6, which would occur with his service in

that position following June 30, 1984,

Farley testified that he was advised at this meeting of an intent to promote
Dalton from his position as high school vice-principal to the position of high school
prineipal, but the position of Supervisor of Instruction was not mentioned (Tr. I, pp. 34-
35). He also stated that Helstoski told him he (Helstoski) wanted Farley to remain as
principal. (Tr. I, p. 35).

Shortly thereafter a meeting took place, at which Helstoski, Farley, Lepore and
a Mr. Cappuccio were present, concerning a scheduling sequence. Lepore testified that
Farley brought up the subject of his status as high school principal. (Tr. II, p. 9). He
stated that Helstoski respondend that a solution to the problem might be "something that
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ean be done that would satisfy Mr. Dalton.® (Tr. I, p. 12). Lepore further testified that
he assumed Dalton would become high school principal because, after 24 years in the
distriet, "this is the way the system works." (Tr. II, p. 14).,

Lepore further testified that he and Cappuccio were asked to "come up with
some kind of a deseription of a position for Mr. Dalton in order that Mr, Farley remain as
the high school principal,” and that Helstoski thought it was a good idea. (Tr. 11, p. 14).
Lepore and Cappuccio developed a job description for a position as Assistant
Superintendent, which Helstoski later advised was not acceptable to Dalton. (Tr. II, p. 20).

It is undisputed that Farley was reappointed as high school principal by the Board
at its regular July meeting.

Lepore then testified that the position of Supervisor of Instruction was posted in
November, Farley did not apply. (Tr. II, p. 25)., Nothing further occurred until December
22, 1983, the date on which a special meeting of the Board was scheduled. Lepore met
with Helstoski the morning of December 22 to discuss Farley's concern that the Board
may remove him as high school principal. (Tr. II, p. 27). Lepore recalled Helstoski told
him nothing would happen at the Board meeting concering the high school principalship.
(Tr. T, p. 28). On the morning of December 23, Farley.told Lepore that the Board
transferred him from high school principal to Supervisor of Instruction the previous night.
{Tr. 11, p. 30).

Farley -testified that Helstoski asked him in August 1983: "Are you willing to
come over here?" No mention was made of any specific position of Supervisor of
Instruction, which was not posted until November, and the only central office position at
that time was Assistant Superintendent. No response was made nor was there further

discussion at that time. (Tr. 1, pp. 39-40).

The next discussion between Helstoski and Farley took place on December 14,
1983 during lunch. Farley testified that Helstoski asked him "Why are you getting so
paranoid about this position?. . . Its a good position." Farley said he told him of his
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serious reservations in terms of senjority and the job deseription. Helstoski allegedly
responded bv sayving "I'll give you time. I want you to speak to a man. He is secretary of
the N.J.A.S.A., Mr. James Myran talk to him about it and see how he feels about the
seniority and where that - - if that will help you. Nothing will be done before January.
I'll wait on you to talk to Myran." (Tr. I, pp. 40-41). Farley testified he never consented
to the transfer. (Tr, I, p. 43).

Helstoski testified that Farley had not applied for the position of Supervisor of
Instruction, nor had Dalton applied for the position of high school prineipal. (Tr. III, pp.
65-66). He also testified that he never discussed with Faistl "putting Mr. Dalton in the
principal position," but did discuss the abolition of the Assistant Superintendent and
creation of the position of Supervisor of Instruction with Board attorney Covitz. (Tr. 1II,
pp. 66-6T),

It is inconceivable that the May conference indisputably held between Helstoski,
Faistl and Farlev took place without any discussion between Helstoski and Faistl
concerning the promotion of Dalton to the high school principalship. The demeanor of
witnesses Lepore, Farlev and Helstoski revealed that Lepore's forthright testimony and
Farley's were indeed credible. Helstoski's testimony is best characterized as evasive, less

than candid, and lacking in credibility.

I believe Helstoski was directed to take care of Dalton to the latter's
satisfaction, and worked very hard to placate all sides in the process. He certianly lost
face when the -Board transferred Farley and appointed Dalton on December 22 after
telling both Lepore and Farley that nothing would happen until January.

The only evidence put forth on the record that Farley consented to his transfer

was Helstoski's testimony, [ don't believe him.

1 FIND that Farley did not give his consent to his transfer from his tenured
position as high school prinecipal to the position of Supervisor of Instruction. I ALSO FIND
Farley's transfer a dismissal from his tenured position as high school prinecipal.
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WHAT AMOUNT OF BACK PAY, IF ANY, IS DUE AND OWING
[FISCHBACH] FOR THE PERIOD FROM AUGUST 26, 1983
ONWARD?

It is stipulated that Fischbach is received a salary of $35,311 for the 1983-84
school vear, It is also stipualted that Gattoni received a salary of $45,340 in his position
as Assistant Superintendent in 1982-83. It is also stipulated that Farley is compensated in
1983-84 at the annual rate of $44,750 in his position as Supervisor of Instruction.

It is noted that the base salary guide for administrators and supervisors in 1983-
84 excludes the Assistant Superintendent. The highest salaries therein are afforded the
high school principal, from $40,897 with an M.A. degree at step one to $49,604 with a
Ph.D. at step five, which is the maximum. See J-15.

1t is also noted that Gattoni is at the M.A. level while Fischbach is at the MA+30
level. See J-8 and J-9.

It is further noted that Judge Springer, in EDU 0311-82 (affirmed by both the
Commissioner and State Board), ordered "the Board promptly pay to Fischbach the
difference, if any, between the salary on the negotiated guide for a high school vice-
principal and the amount actually earned by Fischbach for the period from June 15, 1979 to
the date of reinstatement.” See J-23 (at 15).

A review of the base salary guide for 1983-84 reveals that Fischbach's salary for
1983-84 would be $44,126 (MA+30 at step 5) according to Judge Springer's order.

I FIND Fischbach entitled to back pay represented by the difference between
$35,311 and $44,126, prorated from August 23, 1983 to the actual date of his reinstatement
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DISCUSSION AND CONCLUSIONS OF LAW

This controverted matter appears to be unique. Such is not the case in

respondent's school district, however.

In Elizabeth Boeshore v. Board of Education of the Township of North Bergen,
1974 S.L.D. 805, the Board abolished the position of Assistant to the Superintendent of
Schools and terminated Boeshore, who held that position. These actions were preceded by
Boeshore's transfer to act as a principal and followed an arbitration award favorable to

Boeshore.

In Boeshore, the Commissioner emphatically indicated that "good faith should be
evident in all such instances" of reorganization and referred to Deborah Shaner v. Board
of Education of Gloucester City, 1938 S.L.D. 542 aff'd State Board of Education, 1938
S.L.D. 543 in stating "that, while boards have statutory diseretion to abolish positions,
those discretionary powers are not absolute; they are required to be exercised in "good

faith" (e.g. for reasons of economy)." [(at 812].
e.g

In North Bergen Federation of Teachers, et als. v. Board of Education of the
Township of North Bergen, 1978 S.L.D. 18, the Commissioner "having determined that the
Board's refusal to reemplov petitioners was tainted by acquiescence to political control,

directs that all seven petitioners be reinstated” (at 249).

Having-found the Board to have acted in bad faith in abolishing the position of
Assistant Superintendent for Personnel and Curriculum, I CONCLUDE, therefore, that
said action shall be and is hereby set aside. IT IS SO ORDERED.

Having also found the entitlement of Fischbach to be reinstated to the position
of Assistant Superintendent clearly affirmative pursuant to the Commissioner's Order, 1
CONCLUDE, therefore, that Fischbach shall be reinstated, forthwith, IT IS SO
ORDERED.
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Relative to the transfer of Farley, the Board argues that consent by Farley was
not required, and cites Williams v. Plainfield Bd. of Ed., 1979 S.L.D. 220, aff'd in part,
rev'd in part, State Bd. of Ed. 1980 S.L.D. 1552, aff'd 1756 N.J. Super. 154 (App. Div, 1980).

Williams is factually distinguished from the instant matter. In Williams it was
determined by the State Board that her transfer was to a position of equivalent rank. The

State Board said:

Where the transfer is to a position of equivalent rank, the Board
may act without the staff member's consent. Boor v. Newark
Board of Edueation, 1979 S.L.D. 517 The phrase "with his
consent" appearing in section 18A:28-6 applies only to transfers
which are promotions or demotions, i.e. to a different rank. We
cannot rationally construe the statute in any other fashion, for
a tenured staff member already enjoys tenure within his rank,
albeit in no particular assignment therein. Bigart v. Paramus
Bd. of Ed., supra; Clark v. Rosen and Margate City Bd. of Ed.,
1974 S.L.D. 678, aff'd St. Bd. 1975 S.L.D. 1082, aff'd N.J.
Superior Court App. Div. 1976 S.L.D. 134. The legislative
history of the statute bears out this interpretation. Before the
passage of this section as Chapter 231 of the Laws of 1962, a
tenured teacher who was promoted to principal obtained tenure
as a principal immediately. As observed in the amicus brief of
the School Boards Association, local hoards understandably
preferred to hire administrators from outside the distriet in
order to have the benefit of a three-year probationary period in
which to evaluate the new administrator, The purpose of
Chapter 231, as reflected in the sponsor's statement, was to
make promotions within a distriet subject to a two-year
probationary period for tenure in the higher position to be
achieved. Thus the employing board would enjoy a two-year
period in which to evaluate the new administrator's
performance, and at the same time internal applications for
promotions would be encouraged. The consent language was
inserted because the acceptance of a promotion would put the
employee in a nontenure status in the new position for two
years, and the Legislature thought that the employee should not
be forced into such a situation. (at 1553-1554)

z18
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In the instant matter, the record is replete with testimony from Helstoski that

Farley's transfer was a promotion.

In the appeal of the State Board's decision, the Appellate Division did not address

any issue on point herein, as stated at 150:

Petitioner does not challenge her transfer from high sehool
principal to elementary school prineipal as an invalid reduction
in rank on the ground that she had attained tenure as a high
school principal. Her sole argument on appeal is that her
transfer from a high school principalship to an elementary
school principalship resulted in a reduction of compensation and
thus a reduction in her rank, because her salary expectancy is
less as an elementary school principal than as a high school
principal.

See also Childs v. Union Township Bd. of Ed., N.J. Super. (N. J. App. Div., July
19, 1982, A-3603-80T1) (unreported), cert den., 91 N.J. 550 (1982).

Having found that Farley did not consent to his transfer from high school
prineipal to Supervisor of Instruction, I CONCLUDE, therefore that Farley shall be
reinstated as high school principal, forthwith. IT IS SO ORDERED.

Having further found the creation of the position of Supervisor of Instruction to
be a proper exercise of the Board's discretionary authority in fulfillment of the
Superintendent's. recommendation to add one central office position at the level of
Assistant Superintendent, and\having also found the change of title from Assistant
Superintendent to Supervisor of Instruction to be a distinetion without a difference, and
having also found Gattoni, a tenured assistant superintendent, to be entitled to that
position, | CONCLUDE, therefore, that Gattoni shall be placed in that position, forthwith,
as a matter of law. IT IS SO ORDERED.

Having finally found Fischbach entitled to back pay represented by the
difference between $35,311 and $44,126, prorated from August 23, 1983 to the actual date
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of his reinstatement to the position of Assistant Superintendent, I CONCLUDE that
Fisehbach shall be so compensated. IT IS SO ORDERED.

The Fischbach petition transmitted to the Office of Administrative Law and
assigned to Administrative Law Judge Springer (OAL DKT; NO. EDU 4678-84/AGY. NO.
153-5/84) sought "simple interest from December 29, 1983 at the rate of 12 per cent per
annum."” The Commissioner's Order, entered on December 29, 1983, in an affirmance of a
previous Initial Decision rendered by Judge Springer (OAL DKT. NO. EDU 311-82), directed
the Board to "forthwith reinstate Fischbach to the position of assistant superintendent in
the district: and to "promptly pay to Fisehbach the difference, if any, between the salary
on the negotiated guide for a high school vice-principal and the amount actually earned by
Fischbach for the period from June 15, 1979 to the date of reinstatement.”

In Board of Education of the City of Newark v. Ruth Levitt and Esther E. Sasloe,
(N. J. App. Div., Nov. 29, 1984, A-5614-82 T2) (unreported?), the Appellate Division
rendered a per curiam decision wherein Fallon v. Scotch Plains -Fanwood Bd. of Ed., 185
N.J. Super. 142 (Law Div. 1982) was overruled in a determination that the Commissioner

of Education possesses the authority to award prejudgment or post-judgment interest.
The court also said "we are of the view that post-judgment interest cannot start to run

until the precise amount of money damages is fixed." (unreported at 10).

Judge Springer found an entitlement of interest but denied it because of the
Commissioner's position that he lacked the authority to make the award. This is no longer

so.
It cannot be disputed that a consent order entered on October 29, 1984 fixed the
precise amount of back pay due Fischbach from June 15, 1979 through August 25, 1983.

See Fischbach (OAL DKT. NO. EDU 4678-84) at 2.

[ FIND it reasonable to extend the back pay award from August 25, 1983 to the
date of Fischbach's reinstatement as Assistant Superintendent by virtue of the
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Commissioner's decision. 1 FURTHER FIND it reasonable to incorporate the award of
interest for that same period of time due to the conduct of the Board in denying

Fischbach the use of those funds.

1 CONCLUDE, therefore, that Fischbach is entitled to simple interest at 12 per
cent annum, and said compensation by the Board is hereby ORDERED. Newark, Fasolo
v. Division of Pensions, 190 N.J. Super. 573 (App. Div, 1983); R. 4:42-11(a).

In summation, the Board is hereby ORDERED to:

1. Reseind its action abolishing the position of Assistant Superintendent
for Personnel and Curriculum and reinstate Peter J. Fischbach in that

position;

2, Reinstate Raymond P. Farlev in his tenured position as high shcool

principal;

3. Transfer Leo Gattoni, Jr. to the position as Supervisor of Instruction;

and

4, Compensate Peter J. Fischbach for back pay consistent with the

détermination herein.
The modus operandi in North Bergen is worthy of mention.
It would appear that the Board secretary is the liaison between the mayor's

office and the Board of Education. The testimony clearly established the secretary's role

to be more than ministerial in North Bergen.
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Faistl, the Board secretary, was apparently actively involved in the process of
interviewing Helstoski as well as the initial Farley conference and the plan to rid the
central office of Gattoni and Fischbach, and to create the vacancies at the high school to
take care of Dalton and Dandorph. Faistl was granted a leave of absence by the Board to
enable him to work in the mayor's office. (Tr. III, pp. 95-102).

Joseph Lepore's forthright and credible testimony as to how things work in North
Bergen stands out like a beacon light as one reviews the official transeripts of the four
days of hearing in this matter. The process perhaps is hest characterized by a full
implementation of the spoils system as the highest priority of a new municipal

administration.

The official oath of Board members, pursuant to N.J.S.A. 41:1-3, appears to give
the assurance of fidelity that said members "will faithfully, impartially and justly perform

all the duties." [emphasis added]

I do not believe the Legislature ever intended that children in the North Bergen
schools be pawns of puhlic office holders as they play their games of political chairs.
Providing the highest quality of educational opportunity for children within the economic
means of a district must be given the highest priority by Board members and agents of the
Board, and must be done faithfully, impartially and justly in fulfillment of their oath of
office,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended deecision shall become a final decision in accordance with N.J,S.A.
52:14B-10.

i
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I hereby FILE this Initial Decision with Saul Cooperman for consideration.
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PETER FISCHBACH ET AL.,
PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF NORTE BERGEN,
HUDSON COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were filed by the
parties within the time prescribed by N.J.A.C. 1:1-16.4a, b, and c.

The Board takes exceptions to the judge's determination
that its actions regarding the abolishment of the assistant superin-
tendent position and the filling of the supervisor of instruction
position were improper, contending that a board of education is
entitled to a presumption of correctness. It avows this matter con-
stitutes a situation wherein the Board 'is attempting to wrest
itself away from its past and to steer its ship onto the course of
sound fundamental education for its students." (Board's Exceptions,
at pp. 2-3) It argues, inter alia, that after consultation with its
attorney and the County Superintendent of Schools, it acted by
proper resolution to establish the new position.

The Board strenuously questions the inconsistency of the
judge determining, on the one hand, that the abolishment of the
assistant superintendent position was improper, the new position
constituting a distinction without a difference with that position
and, on the other hand, determining the creation of the new position
to be a proper exercise of its discretionary authority. It con-
siders the inconsistency between the two findings glaring and
unexplained.

In addition, the Board excepts to the finding that it
abolished the assistant superintendent position to avoid compliance
with the Commissioner's decision in a prior matter involving Peti-
tioner Fischbach inasmuch as that decision was rendered four months
after it resolved to abolish the position.

Further, the Board excepts to the determination that the
responsibilities of the supervisor of instruction were readily
assignable to the assistant superintendent for personnel and
curriculum, viewing it erroneous as a matter of fact and a misappli-
cation of 1law. It contends that, notwithstanding the transcript
references cited in the initial decision, the record does not
support that Petitioner Gattoni performed the supervisor of instruc-
tion duties.
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The Board also excepts to (1) the determination that the
abolishment of the assistant superintendent position did not achieve
a real economy; (2) the gzreat deal of focus allowed by the judge on
the issue of the superintendent's problems in securing his certifi-
cation; (3) the judge's refusal to permit the Bcard the opportunity
and means to impeach Petitioner Farley's credibility through testi-
mony and evidence directed toward his performance as principal;
(4) the judicial notice given to the two prior cases cited involving
the North Bergen Board of Education; and (5) the awarding of post-
judgment interest to Petitioner Fischbach.

Reply exceptions received from -‘petitioners affirm the
initial decision rendered by the Office of Administrative Law.
Petitioners reject the arguments put forth by the Board and urge the
Commissioner to uphold the determinations in the initial decision in
all respects.

After a thorough, comprehensive review of the record of
this matter and a careful consideration of the exceptions, it is the
determination of the Commissioner that the supervisor of instruction
position created by the Board is substantially different from that
of the assistant superintendent for personnel and curriculum and
that the Board's action did not merely substitute one title for
another. Heavy reliance was placed on Petitioner Gattoni's testi-
mony by the Commissioner in reaching this conclusion; therefore, he
deems it necessary to review at length that testimony at this junc-
ture in order to clearly articulate the reasoning underlying his
conclusion.

Although, Petitioner Gattoni considers the supervisor of
instruction to be similar to the assistant superintendent except for
the exclusion of personnel duties (Tr. II-100, 107), an item-by-item
analysis of the testimony for the supervisor of instruction job
description (J-2) does not support the contention that the positions
are 1identical. The job description and testimony are summarized
below.

Supervisor of Instruction
Job Description (J-2)

Responsibility Testimony (Tr. II)
1. Direction of Educational 1. Some duties (at 100).

Program K-12.

(a) Improvement of methods (a) No (at 100-101).
of teaching.

(b) Direction for creation (b) Math curriculum on a
and improvement of courses limited basis; discus-
of study. sion with Mr. Lepore

re: Social Studies
curriculum (at 100).

k)
td
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(¢c) Development of instructional
program and time allocation
for subjects.

(d) Selection of instructional
media, inclusive of text-
books and supplemental
materials.

(e) Selection and planning of
school trips, in coordinated
progressive steps K-12.

(f) Organization and direction
of in-service training
programs for teachers.

(g) Coordination of instructional
programs among schools with
principals, curriculum
coordinators, and department
chairs in high school.

Coordination with work of
educational specialists
serving elementary and
secondary schools.

(a) Language Arts, Music,
Fine Arts, etc.

(b) Creative Educational Dev't,
Consultative Service.

Planning with principals their
important contributory role
and services, etc.

Supervision and direction of
teachers in conjunction with
principals with recommenda-

tions to superintendent.

(c)

(d)

(e)

(£)

g)

No (at 100-101).

Recommended to superin-
tendent discontinuance

of Scott, Foresman and

Co. reading series and

adopting new series (at
101).

Discussion with super-
intendent re: approving
or not approving cer-
tain field trips (at
102).

Set up in-service
courses according to
teachers!' union
contract (at 102).

No; principals were
under his direct super-
vision; at times
curriculum coordinator
reported to him; would
deal with department
chairs when hiring to
fill a position (at
102).

With department chairs on
personnel selection at
times (at 103).

(b)

No;

No (at 103).

assumed superin-

tendent planned with
principals (at 103).

Yes; met with principals
and gave them directives
going back to teachers
(at 103).
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5. Direction and supervision 5. Interview prospective
of Bilingual Education candidates and check their
Program K-12. certificates; Assistant

Superintendent for Busi-
ness in charge (at 103-
104).

6. Direction and supervision 6. No (at 104).
of non-public services/
programs.

7. Direction and supervision of 7. On limited basis (at 105).
K-12 Gifted and Talented
Program.

8. Direction and supervision of 8. "Just, as I said, I recom-
reading program (elementary mended getting rid of Scott
and secondary). Foresman''; reading super-

visor reported to superin-
tendent (at 105).

9. Planning K-12 program with 9. No; last 2 or 3 years

supervisor of math curriculum. Dr. Sahagian handled; he
reported to superintendent
(at 106).

10. Other duties that superin- 10. Yes; for Board of Education
tendent and/or Board of a member may call and ask
Education may delegate. me to interview a prospec-

tive candidate for a job
(at 106).

11. [Not addressed]. 11. [Not addressed].

12. Attendance at Board of 12. Yes; went to all Board

Education meetings (regular
and committee) to provide
expertise on the instruc-
tional program.

On cross-examination Petitioner

meetings and caucuses (at
107).

Gattoni acknowledged most

of the job duties he performed were personnel duties and that his

role

in curriculum was minor.

II-110)

Additional testimony

summarizing his involvement is as follows:

IPQ‘

And correct me if I'm wrong, but that role
was -- you gave me an example, gave us an
example about the recommendations on the
discontinuation of the Reading program with
the particular publisher. That's an example
of what you're talking about?

227



You are viewing an archived copy from the New Jersey State Library.

A. Yes, the Social Studies -- I mean the Math,
the Reading, discontinuation of the Reading,
and I contacted Mr. Lepore once on a Social
Studies curriculum problem.

Q. Besides these events, did you have any other
role with the Curriculum?

A, No." (Tr. II-110)

The creation of the position which emphasizes the super-
vigsion of curriculum and instruction as delineated in J-2 repre-
sents, in the Commissioner's judgment, the creation of a new posi-
tion in North Bergen regardless of the presence of duties under the
job description for the assistant superintendent which called for
limited involvement by Petitioner Gattoni in such matters. The new
position represents an entirely different, expanded focus and
emphasis from that of the assistant superintendent position.

It was certainly within the discretionary power of the
Board in this matter to determine if it desired to merely alter the
existing focus of function and job description of the assistant
superintendent position, just as it was within its discretionary
power to determine to abolish that position and create another posi-
tion at a different level as part of restructuring the administra-
tion of the district, N.J.S.A. 18A:28-9.

Whether this restructuring is accompanied by economic
savings is not necessary to prove once it is determined that at
least one of the criteria of this statute is met. The statute reads:

"Nothing in this title or any other law relating
to tenure of service shall be held to limit the
right of any board of education to reduce the
number of teaching staff members, employed in the
district whenever, in the judgment of the board,
it is advisable to abolish any such positions for
reasons of economy or because of reduction in the
number of pupils or of change in the adminis-
trative or supervisory organization of the dis-
trict or the other good cause upon compliance
with the provisions of this article."

(Emphasis supplied.)

The next critical aspect of this matter to be examined is
whether the legitimate restructuring of the district's administra-
tion and supervisory organization was motivated by bad faith or was
otherwise arbitrary or capricious. Given the pendency of a Commis-
sioner's decision in the litigation with Petitioner Fischbach during
the period of time surrounding the abolishment of the assistant
superintendent and the creation and filling of the new position,
charges of ill-motivation were unquestionably bound to emerge.
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After a most careful review of the record, the Commissioner is
unable to find sufficient proof within the record that the abolish-
ment of the assistant superintendsent position was solely or
primarily undertaken to avoid an existing or potential determination
of the Commissioner to reinstate Petiticner Fischbach or that the
creation of the supervisor of instruction position was created to
meet any demands of or political obligation to Mr. Dalton. As early
as September 1982 it was clear that the current Superintendent of
Schools intended to recommend a Table of Organization to the Board
which created a Department of Instruction with two supervisors and
that the only assistant superintendent would be for business. (R-2;
see also Tr. II-140-144.)

The fact that the Board attorney was consulted and gave
advice regarding the abolishment of the one pcsition and creation of
the other, both with respect to the need for the new position to be
separate and distinct from the assistant superintendent position and
with respect to existing or potential litigation impacting on any
decision to act on such an administrative restructuring does not, in
the Commissioner's judgment, prove that the Board, therefore, was
ill-motivated. Consultation with the Board attorney seeking legal
advice appears a prudent action, particularly given the pendency of
Petitioner Fischbach's case, just as meeting with the County Super-
intendent was prudent.

The Commissioner, upon careful review of both the Board
attorney's and the Superintendent of School's entire testimony, 1is
unpersuaded by Petitioner Fischbach's exceptions that such consulta-
tion and advice constitute an admission that the Board's actions in
restructuring the administration were to avoid compliance with any
directive to reinstate him or to avoid claims by existing employees
such that ill-motivation is determined.

Notwithstanding the above, the Commissioner finds and
determines that the filling of the newly-created position was
fraught with irregularities and tainted by political motivation. He
is in complete agreement with the judge that Petitioner Farley bore
the burden of proof that, contrary to N.J.S.A. 18A:28-6, he did not
give his consent to a transfer to the supervisor of instruction
position. For the Board to argue otherwise is clearly not supported
by the testimony of Petitioner Farley and Joseph Lepore, vice-
principal and president of the administrators and supervisors' bar-
gaining wunit. The Superintendent's testimony is not credible that
Petitioner Farley's removal from the principal's position was not
motivated by the desire to place Vice-Principal Dalton into that
position. Likewise, the Commissioner is in agreement with the judge
that, given the fact that the Board acted to renew Petitioner
Farley's contract for high school principal, thus enabling him to
acquire tenure, and then promoted him to a highly responsible
district-wide position, it should not be allowed to introduce
testimony/evidence impugning his performance as principal. To argue
that this constituted an unfair hearing is ludicrous in the Commis-
sioner's opinion. That the Board could have acted in such a way as
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to permit the tenuring of an individual whose performance it pur-
ports was less than desirable so as to promote him, without consent
no less, is appalling.

It is the Commissioner's firm belief that the record con-
tains ample support to sustain the allegation of bad faith in the
sequence of actions resulting from the administrative restructuring
with respect to the filling of the supervisor of instruction posi-
tion. Clearly, from the Commissioner's review of the record, the
vast majority of the testimony focused on this issue as opposed to
the avoiding of compliance with Petitioner Fischbach's reinstate-
ment. How and why the new position was filled is fraught with
manipulations constituting bad faith which the Commissioner
deplores, manipulations which reduced a legitimate, educationally
sound administrative restructuring to further the ends of highly
suspect political machinations.

Does this bad faith rise to the 1level of negating the
legitimacy of the Board's actions in toto in this matter? After a
most careful consideration of this vital question, it is the belief
of the Commissioner that the bad faith associated with the filling
of the supervisor of instruction position does not negate the
legitimacy of abolishing the assistant superintendent position or
the creation of the supervisory position itself. Rather, <the bad
faith renders null and void the Board's actions in £illing the
position.

Consequently, it is the determination of the Commissioner
that Petitioner Farley is to be immediately reinstated as high
school principal at the appropriate. salary level as though he had
served continuously as principal. If the Board is dissatisfied with
his performance, it must follow whatever statutory remedy it deems
necessary. The order to reinstate Petitioner Fischbach to the
assistant superintendent position is reversed because it has been
determined that the supervisor of instruction position is not a de
facto and de jure assistant superintendent position with a change of
title. The 1issue of interest is, therefore, moot; thus, the order
for payment of interest is reversed. Petitioner Fischbach reverts
to whatever position he may be entitled by virtue of his tenure and
seniority in the district.

The Commissioner also reverses the determination that Peti-
tioner Gattoni is entitled to the supervisor of instruction posi-
tion. He has acquired tenure and seniority as assistant superin-
tendent for personnel and curriculum, a category separate and
distinct from the supervisory position. He, therefore, has no
statutory entitlement to that position or any other supervisor of
instruction position the Board may create in the future. Petitioner
Gattoni, therefore, reverts to whatever position he may be entitled
by virtue of his tenure and seniority in the district. The Commis-
sioner is constrained to emphasize that the record substantiates the
creation by the Board of only one supervisor of instruction position
(J-12) and it acted to fill only one position (J-13).
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Given the deplorable sequence of events that evolved in the
filling of the supervisor of instruction position, the Commissioner
orders that that position be reopened and that an open, highly pro-
fessional process be employed to £ill the position. He believes it
appropriate that monitoring be ordered in this matter and, there-
fore, directs that the County Superintendent oversee the selection
process for the position. If the Board is truly committed to 'wrest
itself away from its past and to steer its ship onto the course of
sound fundamental education for 1its students' as stated in its
exceptions, the Commissioner is sure it will acknowledge the neces-
sity for and wisdom of the role of the County Superintendent in this
matter.

COMMISSIONER OF EDUCATION

FEBRUARY 19, 1985

Pending State Board
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State of New Iersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 4846-84
AGENCY DKT. NO. 221-6/84

ARLYNE K. LIEBESKIND,
Petitioner,
V.
BRADLEY BEACH BOROUGH
BOARD OF EDUCATION,
Respondent.

Thomas W. Cavanagh, Jr., Esq., for petitioner (Chamlin, Schottland, Rosen,
Cavanagh & Uliano, attorneys)

Robert H. Otten, Esq., for respondent (Crowell and Otten, attorneys)

Record Closed: November 27, 1984 Decided: January 10, 1985

BEFORE DANIEL B. MC KEOWN, ALJ:

Arlyne K. Liebeskind (petitioner), employed by the Bradley Beach Borough
Board of Education (Board) as a teacher for 18 years, alleges that the action taken by the
Board on or about March 21, 1984 by which it denied her request for extended sick leave
benefits is an arbitrary and capricious exercise of its discretionary authority by virtue of
its asserted failure to consider her request on an individual basis which, it is claimed,
resulted in an absence of reasons for it to deny her specific request. After the matter
was transferred to the Office of Administrative Law as a contested case under the
provisions of N.J.S5.A. 52:14F-1 et seq., a hearing was scheduled and conducted on
November 1, 1984 at the Little Silver Borough Hall, Little Silver. The record closed

November 27, 1984 upon receipt of petitioner's letter memorandum,
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BACKGROUND FACTS

At a prehearing conference conducted in the matter on August 10, 1984, the

issues agreed upon Jor adjudication were slated as follows:

1.  Whether the Board is obliged to consider applications for extended siek
leave benefits under its policy 3211 on an individual basis. Whether the
Board is obliged to afford reasons why an application under the policy is

denied.

2. Whether the Board's determination to deny petitioner's application is, in

the circumstances, arbitrary, capricious or unreasonable.

Partial summary decision was granted petitioner, by written Order dated
October 4, 1984 by which the Board was "* * ¥ directed to forthwith advise petitioner,
through petitioner's counsel, of the reasons why it denied her request for extended sick
leave benefits under the terms of its own policy." Liebeskind v. Bradley Beach Borough
Board of Education, OAL DKT. EDU 4846-84, Order, Partial Summary Decision (Oct. 4,
1984). Consequently, the second part of the first stated issue appears to have been
already adjudicated in this forum. However, it shall be seen later that the Board's legal
position is contrary; that is, it contends because extended sick leave benefits may be

granted within its discretionary authority it need not afford reasons regarding whether it
elects to exercise such discretion.

At hearing, the underlying facts of the matter were stipulated, except as
otherwise noted, by the parties, as were 19 documents (J-1 through J-19). )

The parties stipulate petitioner had a serious bona fide illness which caused
her to submit a request for extended sick leave benefits during February 1984 under the
terms of the Board's poliey. It is stipulated that petitioner is an efficient, competent

1 The Board's extended sick leave policy is identified as "No. 321" or as "E-15". Both
references refer to the same sick leave poliey.
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teacher and has been so in the Board's employ for the past 18 years. It is also stipulated
that petitioner was recovering from major surgery, was absent from her teaching duties
following major surgery to the extent her cumulative sick leave was exhausted, and that
she planiied to return to her employment by the end of Felbruary i984. Petitioner did
return to her teaching duties on February 27, 1984 (J-2). The documentary evidence
stipulated by the parties shows that on February 5, 1984 petitioner requested, in writing
through the superintendent, that "* * * the Board of Education consider restoring my
regular salary for the month of February to ease the financial burden caused by my
extended illness. * * *" (J-1). Petitioner stipulates that 16 days are at issue because she

worked 2 days in February.

The Board's extended sick leave policy for its professional staff, No. 321,

provides in full as follows:

A teacher who has used the total cumulative days may apply to the
Board to have the rate of a substitute teacher deducted from
his/her salary, up to and including a terminal date established by
the Board of Eduecation.

A written certification from an accredited practitioner for an

illness over three (3) consecutive days may be requested by the

Superintendent. After five (5) consecutive days, certification is

required.

(J-13)

The Board and the Bradley Beach Teachers' Association negotiated a
contractual provision in respect of sick leave (J-13A) which parallels the legislative
expression of sick leave allowable for, among other persons, publie school teachers as set
forth at N.J.S.A. 18A:30-2. The contractual provision need not be recited here because it

is not relevant to this dispute.

The superintendent forwarded petitioner's request for her "regular salary for
the month of February"2 to the Board, which discussed the matter at a workshop meeting
on February 21, 1984. (J-2). The Board apparently assigned its personnel committee

2 petitioner's request for regular salary for 16 days in February 1984 without deduction
of substitute pay, is clearly beyond the scope of the Board's extended sick leave policy
(J-13) recited above.
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chairperson the task of collecting information regarding its options, in light of petitioner's
request. The chairperson prepared options based on "* * * research of the New Jersey
Statutes Annotated and the Negotiation Agreement between the Bradley Beach Board of
Education and the Bradley Beach Education Association,® (J-2). The stuled optiens,
shared with the full membership of the Board by the chairperson on February 27, 1984, in
anticipation of the full Board considering petitioner's request further at its workshop
meeting scheduled for March 20, 1984, were stated as follows:

1. Full salary, with no differential deduction for substitute pay,
for any number of days up to the 16 days of ineligible
absences.

2. Saelary, less the deduction of payment of the substitute, for
any number of days up to 16 days of ineligible absences.

3.  Granting of a specified number of extended benefit days in
anticipation of future need for sick leave between the return
date and the end of the school year, such days to be available
for use if needed.

4. Any one or combination of items 1 - 3 above,

5.  No salary benefits or extended benefit days in anticipation of
future absence between the date of return and the end of the
school year.

(J-2)

By March 20, 1984 the personnel committee apparently recommended against
petitioner's request because on March 20, 1984 the Board determined to adopt the
recommendation of its personnel committee "* * * that after considerable review and
research, that no additional benefits be extended to [petitioner] beyond the three days
given to her for the month of January 1984 * * *" (J-4).

It is noted that the "three days given to [petitioner] for the month of January
1984" was the result not of affirmative Board action, but of payroll considerations in light
of the fact that the Board's business office prepares payrolls on a monthly basis.3 There
is no evidence to show petitioner requested extended sick leave benefits for any day in
January 1984 and the Board would not have gratuitously granted extended sick leave

3 Payroll checks are prepared once a month (see J-14). Because petitioner's check for
Januasry 1984 had already been drawn, the Board secretary did nothing to correct
petitioner's salary amount for that period even though petitioner's sick leave expired with
three working days left in January.
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benefits beyond the scope of its own adopted policy. It has already been seen though, that
the Board's policy on extended sick leave does not contemplate granting full pay for
teachers absent from duty for legitimate reasons and who have exhausted accumulated
sick leave available. Thus, I find petitioner was given the thrce days because to deduct
three days' pay from petitioner's January salary would have caused the Board's business
office greater bookkeeping effort then than simply balancing the three days' pay to which
petitioner was not entitled at a time subsequent to petitioner's return to active
employment. Thus, in terms of the Board's sick leave policy and petitioner's request
thereunder, it cannot be said that the Board "granted" petitioner three days pay to which
she was not entitled. It may be, that subsequent to petitioner making her initial request
for extended sick leave benefits the Board may have, in its collective mind, traded the
three January days for which petitioner was arguably indebted to it in exchange for no
extended sick leave benefits but there is no evidence to show the Board consciously nor

affirmatively considered a trade-off in response to petitioner's request.

The following day, March 21, 1984 petitioner was advised by the Board
secretary that the Board considered her request the previous evening for salary in light of
the fact she, petitioner, exhausted her accumulated sick leave days allowable. Petitioner
was further advised that

The Board of Education gave much thought to your request and has
reviewed the request and all information pertinent to it which was
provided prior to consideration of the request. The decision of the
Board of Education is that no further benefits beyond the three
days of full pay for the January pay period be granted.

The Board of Eduecation recognizes and appreciates your years of
service and want you to know that their decision is made following
full and eareful consideration of the request. The Board of’
Education is pleased to hear of your return to active employment
and extends sincere wishes for your continued good health.

(J-5)

Petitioner, having received notification of the Board's response to her request,
submitted the following writing to the Board on April 2, 1984:

* ok ¥

In the alternative, I would like to apply for my salary less the cost
of the substitute for that same period of time, pursuant to Board
policy C-15 Re Sick Leave. It is my understanding that since the
Board adopted the policy in 1974 all teachers applying for such
relief have been granted it. Therefore, I anticipate a favorable
decision * * *
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The Board learned of petitioner's most recent request at an executive session
conducted April 9, 1984. Though the matter was not then discussed, the Board did
determine to address petitioner's request "* * * in Executive Session at the Regular
Meeting tomorrow evening * * ¥" (J-7). When the Board did address the request the

following evening, the minutes (J-8) of that Executive Session show the following:

Mr. DeCapua [the superintendent] recommended that her
[petitioner's] request be denied, based on the following facts:

1. Decision regarding extended benefits is solely at the
discretion of the Board of Education which addresses each
request on an individual basis.

2.  The Board of Education considered the request in terms of
options available, and in light of all factors known or
provided through legal couneil (sie).

3. The general picture of staff attendance and the record of
accumulated sick leave, with the potential for future
absences and use of accumulated sick leave, in many cases,
was a factor considered.

4, The Board of Education also considered the economic impact
of granting full pay (first letter of request) where the
difference between substitute's pay (second letter of request)
for the days requested, in light of all information available.

5.  Payment of two (2) days full pay, as granted to complete the
January pay period, was determined by the Board of
Education to be the extent of benefits granted to
Mrs. Liekeskind [petitioner] at this time.

The Board was in unanimous agreement that they would deny the
request when the regular meeting resumes.
(J-8)
Thereafter, on April 13, 1984, petitioner was advised by the Board secretary
that "* * * the Board of Education's decision on your request is to deny any further

extension of benefits beyond the two days already granted." (J-9).

Thereafter, some, if not all, faculty persons at the Bradley Beach school
offered to have one day deducted from their accumulated sick leave in order to contribute
that day to petitioner so that she would have received a total contribution of 23 sick days
for February in order to recover her salary from the Board. The Board denied the

proffered contribution by the faculty on the advice of its attorney. (J-10, J-11, J-12).
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It is noted that the Board's policy (J-13) on extended sick leave benefits for its
professional staff has been in existence, unchanged, since at least 1972. According to
answers filed by the Board to interrogatories served by petitioner, no teacher hes been
denied extended sick leave benetits under the terms of that policy. (J-19, at p. 5).
Specifically, the Board says one teacher applied in 1972 for extended sick leave benefits
and received two days. However, the Board's own answer to Interrogatory 8 belies that
assertion. What happened was that that teacher was absent during September 1972. The
teacher's check for September 1972 had already been drawn and, as with petitioner, the
bookkeeping work would have been greater then than if the Board deducted the two days
after that teacher returned to his duties (J-14). There is no evidence to show that that
teacher in 1972 ever requested extended sick leave benefits, nor is there evidence to show

whether the Board ever recouped two days pay from him.

Next, the Board's answers to interrogatories show that in 1974, one teacher
was granted seven days of extended sick leave benefits though that teacher sufficiently
recovered so as not to have need to use any of the seven days. The fact remains,
nonetheless, that the Board did grant that teacher in 1974 seven days of extended sick
leave benefits under the terms of its poliey. A second request was considered by the
Board from a teacher in 1974 for extended sick leave benefits when that teacher
protested her bi-monthly salary being docked for five days' absence. The Board
immediately acted on her letter of protest to grant her five days extended sick leave
benefits. In 1976, one teacher applied for benefits under the terms of the Board's policy

and was granted three days of extended sick leave benefits.

This coneludes a recitation of the underlying facts of the matter as stipulated

by the parties and as can be discerned from the documents stipulated into evider;ce.

LEGAL POSITIONS OF THE PARTIES

Petitioner points out the fact she made a timely request for extended sick
leave benefits under the Board's policy and that the Board did not, nor has it to this day,
questioned the legitimacy of her request, nor has it questioned her need for extended sick
leave benefits at that time. Petitioner also notes that she has been an unquestioned
valuable employee of the Board for 18 years. Petitioner compares the established fact
that the Board honored &ll prior requests by teachers for extended sick leave benefits but,

for reasons unknown to her, the Board denied her request. Petitioner contends that the
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absence of reasons given her by the Board for its refusal of her requests, renders the
Board's denial an arbitrary and capricious action which must presently be corrected by
this forum, and the Commissioner, awarding her 16 days of extended sick leave benefits,
less the pay ol a substitute, for February 1984. Although petitioner acknowledges the
Board was earlier ordered to afford her reasons by the partial summary decision in her
favor, she contends that at best those reasons, set forth by the superintendent at the
Board's executive session on April 10, 1984 (J-8), are cryptic. Petitioner contends reasons
1, 2, and 5 are nothing more than conclusions, while reasons 3 and 4 are mere assertions
made without evidence to support the "why" of the denial. In respect of the days in
January for which she was paid, petitioner contends such days are not relevant to the
dispute here because she received those days only because of bookkeeping difficulties.

The Board contends that the ruling in Bd. of Ed. Piscataway Tp. v. Piscataway
Main, 152 N.J. Super. 235 (App. Div. 1977) is dispositive of this case in that the
Piscataway court ruled that a contractual provision for extended total disability leaves
exceeds the authority of a board of education and is, accordingly, invalid and
unenforceable. The Board contends that the subsequent administrative case of Molina v.
Bd, of Ed. of East Orange, OAL DKT. EDU 7276-82, aff'd Commissioner of Education
(May 3, 1983) was decided in violation of the precepts established in Piscataway, supra, in
that "reasons" for a discretionary action undertaken should not be required of a Board
even when the result of such action is challenged. The Board seems to suggest that
because N.J.S.A. 18A:30-6 grants it discretionary authority whether to grant extended
sick leave benefits, it is under no obligation to afford reasons to affected persons why it

chooses to deny requests such as herein.

Petitioner, in support of her position that reasons must be granted by the
Board in these circumstances by which it denied her request for extended sick leave
benefits under an existing policy, cites Monk v. New Jersey State Parole Board, 58 N.J.
238 (1971); Donaldson v. Bd. of Ed. of North Wildwood, 65 N.J. 236 (1974); In re Trenton
Board of Education, 176 N.J. Super. 553 (App. Div. 1980), aff'd 86 N.J. 327 (1981); and

Molina, supra.

DISCUSSION OF LAW AND CONCLUSIONS

N.J.S.A. 18A:30-2 provides that employees of public school districts must be
given a minimum of ten sick leave days with full pay each school year. N.J.S.A. 18A:30-3
provides that sick leave days not utilized in a particular year may be accumulated to be
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used, as needed, in subsequent years. N.J.S.A. 18A:30-7 provides that while a board of
education is free to grant sick leave over and above the ten day minimum, no person shall
be allowed to accumulate more than fifteen days of sick leave in any one year.

The statute which is central in this dispute is N.J.S.A. 18A:30-6 which
provides, in pertinent part, as follows:

When absence * * * exceeds the annual sick leave and the

accumulated sick leave, the board of education may pay any such

person each day's salary less the day of a substitute, if a substitute

is employed or the estimated cost of employment of a substitute if

none is employed, for such length of time as may be determined by

the board of education in each individual case. A day's salary is

defined as 1/200 of the annual salary.

There is no serious dispute between the parties that a contractual provision
purporting to grant extended sick leave benefits to all professional employees on a blanket
basis is illegal and unenforceable. Piscataway Tp., 152 N.J. Super. at 246. Nor is there
serious dispute between the parties that N.J.S.A, 18A:30-6 vests boards of education the
authority to determine the appropriateness of granting sick leave beyond the minimum
benefits prescribed by law. Each board of education may grant extended sick leave
benefits to any person depending upon the circumstances "in each individual case."
Consequently, there is no serious dispute between the parties that this Board has
discretionary authority whether to grant requests for extended sick leave benefits.
The issues are whether this Board considered petitioner's request as an "individual case",
and whether the Board must state reasons when the exercise of its diseretionary authority
is challenged and, if so, did the Board afford such reasons in this case.

Monk, supra, and the Donaldson, supra, cases cited by petitioner in support of
her demand for "reasons" for the Board's denial of her request, stands for the proposition
that an administrative agency may not act in a way so as to deleteriously affect
individuals without some rational basis, Monk was denied parole without being afforded
reasons by the parole board for such denial. Donaldson was a probationary teacher whose
employment was not renewed by the board without reasons being afforded by the board
for such nonreemployment. In each case, the New Jersey Supreme Court held that some
reason had to be afforded both Monk and Donaldson in order for Monk to learn to conform
his conduct to the expectation of the parole board and for Donaldson to learn to improve
her effectiveness as a teacher for future teaching positions she may hold.

S b o e S S+
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The Commissioner of Education recognized in 1968 the evil of allowing a board
of education to exercise discretionary authority without affording reasons, when
challenged, for such action. In Mears, et al. v. Boonton Board of Education, 1968 S.L.D.

108, the request of a group of persons for lie use ol ihe Boonton High auditoriul was
denied by the board. The board asserted that the use of its auditorium was within its
sound discretion and reasons for the exercise of its discretion need not be given to the
group who sought the use of the auditorium. Though Molina, supra, and Matawan Regional
Teachers Association, et al. v. Bd. of Ed. of Matawan-Aberdeen Regional School District,
OAL DKT. EDU 8595-82, rev'd Commissioner of Education (Deec. 1, 1983) were factually
similar to the present dispute in that both cases involved teachers' requests for extended
sick leave benefits, the requests were denied either without consideration on an individual
basis or without reasons for the denial, the ultimate result in each case was a remand to

the Board for further consideration. Nevertheless, it is well to note the words of the

Commissioner in the Mears case. Keeping in mind that the Mears case involved the
board's denial, without reaons, of the use of the Boonton High School auditorium, the
Commissioner, in words as relevant now as they were then, held as follows:

The Commissioner was called upon to consider a similar matter in
Seamans, et al. v. Bd. of Ed, of Woodbridge, supra. [1968
S.L.D. 1]. While certain procedural questions were raised in that
case which do not appear in the instant matter, the basic issue is
the same: May a board of education deny to a responsible civic
organization the use of its facilities without making clear its
reasons therefor? In the Seamans case, the Commissioner said:

"New Jersey statute R.S. 18:5-22 now N.J.S. 18BA:20-34™
authorize boards of education, 'subject to reasonable
regulations to be adopted by such boards,’ to permit the use
of school facilities, when not in use for school purposes, for,
inter alia:

™"* * * holding such social, civie and recreational
meetings and entertainments and for such other
purposes as may be approved by the board of education.

"Thus, a local board of education is endowed with broad
discretionary power in granting the use of its facilities.
But as in all matters wherein the use of discretion is
authorized, such use must be found to be reasonable
[citation omitted].

"The Commissioner therefore conceives it his
responsibility to examine not only the reasonableness of
a board's regulations adopted pursuant to R.S. 18:5-22,
but also the proper use of the board's discretion in the
application of such regulations.
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In the instant matter it is as impossible for the Commissioner to
examine respondent's reasons for its denial of petitioner's
application as it was in Seamans, for no reasons are, or ever have
been, effectively given ¥ * ¥ The Commissioner must therefore
find, as he did in feamans, supra, that respondent has acted
arbitrarily and that its actions must therefore be set aside.

The determination herein, as in Seamans, suggests the need for a
word of caution to boards of education. The Commissioner does
not contemplate that in every instance of a board's action in the
application of its policies and rules the board will expressly
formulate a statement of its reasons for such action. To be sure,
in many instances, the reasons may clearly appear in the minutes
of the board's deliberations or even, in some instances, in the
language of a resolution. However, the Commissioner recognizes
the practical problems confronting boards of education in creating
a record of all its discussions and formulating a statement of its
reasons for all of its decisions, as if to anticipate a need to defend
itself in litigation such as that herein. The evidence of reasonable
action is not always so formally generated. But in the absence of
such evidence, the Commissioner cannot discharge his duty to
examine the exercise of a board's discretion here, as here, it is
challenged, unless at the hearing or in some other proper manner
the Board is willing to come forward with appropriate evidence
that it acted with reason and not in an arbitrary, capricious,
unreasonable, or discriminatory manner. Thus, while the burden of
proof initially and in the ultimate sense rests with the petitioner in
an action such as the instant manner, the Commissioner must be
able to determine that some reasonable basis exists for the board's
actions. Therefore, unless such basis appears to the Commissioner,
the board's action cannot be sustained. Neither in Seamans nor in
the present matter could the Commissioner find such reasonable
basis, and he therefore was impelled to the conclusion that the
Board's action was unreasonable and arbitrary.

1968 S.L.D. at 110-11

This case does not concern itself with the issues of whether the Board's policy
is generally appiicable to all, or whether the Board grants automatic extended sick leave
benefits to all who apply, nor is the issue presented that the policy is contrary to the
provisions of N.J.S.A. 18A:30-6. Rather, this case concerns itself with the issues of
whether a preponderance of credible evidence shows the Board considered petitioner's
application on an individual basis and, if so, whether the Board, in refusing petitioner's
request, "acted with reason and not in an arbitrary, capricious, unreasonable, or

diseriminatory manner" under the terms of the policy it adopted as early as 1972.

In regard to whether the Board considered petitioner's request on an individual
basis, the record suggests that the application was individually considered because there is
no evidence that simultaneous to petitioner's request other professional staff members
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filed similar requests with the Board. The larger issue, however, is whether the Board
considered the circumstances of petitioner's request whatever those circumstances may
be. The evidence suggests that what the Board did consider was its personnel committee's
chairperson's proffered options {(J-2), ostensibly based on hicr research of
Statutes Annotated and the Negotiation Agreement between the * * * Board * * * and
the * * * Association" (-2); the asserted "facts" represented to it by its superintendent at
the executive meeting held April 10, 1984 (J-8) whereby the superintendent asserted that
petitioner's request is a decision solely within the Board's discretion, that the Board
considered the request in terms of the chairperons’ proffered options, the general picture
of staff attendance with the potential for future absences (but without regard to how such
general picture of attendance and future absences apply to petitioner), the economie

the "Wew Jeisey

impact of granting petitioner's request for full pay or the difference between substitute's
pay in light of the information available (but without regard to what that economie
impact would be), and the then asserted fact, not proven in this record, that the Board
already granted two full days to petitioner in January.

A review of the Board secretary's letter to petitioner on March 21, 1984 (J-5)
by which her request for full pay was denied, discloses no reasons other than the cryptie
assertion that the Board "gave much thought to your request and has reviewed the request
and all information pertinent to it * * *". The Board secretary's letter of April 13, 1984
(J-9) by which petitioner's request for pay less substitute's pay was denied simply presents
the statement that the Board denied her request, while asserting petitioner already
received two days in January. Neither the chairperson's proffered options, the Board
secretary's letter, nor the superintendent's asserted "facts" mention ecircumstances
surrounding petitioner's request for extended sick leave benefits. Consequently, I find the
Board did not consider individual circumstances surrounding petitioner's request, N.J.S.A.

18A:30-6; Piscataway Tp., supra.

I have searched this record in vain to find some reasonable basis for the
Board's refusal of petitioner's second request. For the Board to have provided such a basis
in support of its denial would have necessitated nothing more than the Board merely
stating why it denied petitioner's request. This record does not dislcose a reason why the
Board denied petitioner’s request. Once this Board adopted the policy (J-13) under
N.J.S.A. 18A:11-1 and pursuant to N.J.S.A. 18A:30-6 it foreclosed even the remotest
possibility that it could act lawfully by denying a teacher's request without reasons when
requested, as here,
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Keeping in mind that the record in this case is complete, and that the Board
has already been directed to afford petitioner the reason why it denied her request, and in
light of the fact this record still does not disclose reasons why the Board refused
pelitioner's request, it would be a mcekery of fair play and administrative justice to
remand the matter to the Board to now afford petitioner reasons why it denied her
request. The Board had the opportunity to provide such reasons at the time it denied her
request, at the time the petition was filed, and at the time petitioner was granted partial
summary decision with an Order to the Board to provide her reasons why it denied her
request. That the Board still has not provided reasons, even during the plenary hearing in
the matter, leads me to conclude that the Board has no reasons to offer petitioner.

Consequently, I CONCLUDE, under the total circumstances in this case, that
the Bradley Beach Board of Education has exercised its discretionary authority under the
provisions of N.J.S.A. 18A:30-6 in an arbitrary, capricious, and unreasonable manner in
respect of petitioner's request to it for extended sick leave benefits under the terms of its
policy and, accordingly, has abused its discretion. The Board is accordingly DIRECTED to
grant petitioner 16 days'-salary, less the cost of a substitute, as petitioner requested in
her letter to it on April 2, 1984 (J-6). While it is acknowledged that the Board has
discretionary authority under N.J.S.A. 18A:30-6 whether to grant such requests, the
Commissioner of Education has the duty to correct an abuse of discretionary authority by
a board of education. Mears, supra. In this instance, the Bradley Beach Board of
Education abused its authority and the relief granted petitioner is warranted under the
circumstances.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowéred to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

B
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.
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ARLYNE K. LIEBESKIND,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF BRADLEY BEACH,
MONMOUTH COUNTY,

RESPONDENT.

The Commissioner has reviewed the record of this matter
including the initial decision rendered by the Office of Administra-
tive Law.

It is observed that timely exceptions to the initial deci-
sion were filed by the Board pursuant to the applicable provisions
of N.J.A.C. 1:1-16.4a, b and c.

In the Commissioner's judgment the judge's recommended
findings and conclusions in the initial decision which reverse the
Board's action in denying petitioner's request for extended sick
leave salary benefits warrant a contrary finding and determination.

Initially, the Commissioner is constrained to comment upon
the impact of the provisions of N.J.S.A. 18A:30-6 as it relates to
the Board's discretionary authority to grant extended sick leave
with pay for prolonged absence. The pertinent statutory language at
issue herein is recited below for the purpose of further clarifica-
tion by the Commissioner:

""When absence, under the circumstances described
in section 18A:30-1 of this article, exceeds the
annual sick leave and the accumulated sick leave,
the board of education may pay any such person
each day's salary less the pay of a substitute,
if a substitute is employed or the estimated cost
of the employment of a substitute if none is
employed, for such length of time as may be
determined by the board of education in each
individual case. A day's salary is defined as
1/200 of the annual salary." (N.J.S.A. 18A:30-6)

It 1is <clear from reading the above provisions that
employees who have exhausted their annual and accumulated sick leave
may apply to the Board for extended sick leave salary benefits.
However, there is no automatic right of entitlement to such benefits
to be accorded to an affected employee by virtue of such request to
the Board. To the contrary, the Board is required by law to con-
sider each request individually on a case-by-case basis. It 1is
apparent that, when an employee requests extended sick leave salary
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benefits, the Board is already aware of the fact that he or she has
legitimately exhausted all annual and accumulated sick leave salary
benefits. Therefore, it is incumbent upon the individual employee
to provide the Board with sufficient reason for requesting addi-
tional extended sick leave salary benefits so that the Board may
take into consideration the extenuating circumstances which may or
may not warrant a favorable determination to grant the request.

Local boards of education do not have access to an inex-
haustable amount of funds to automatically give blanket approval in
reviewing individual requests for extended sick leave salary bene-
fits. Nor would a local board of education be representing the
public interest of the local taxpayers or the community at large if
it arbitrarily granted benefits to individual employees solely on
the basis of their making such request because of illness.

The facts of this matter clearly reveal that petitioner in
the first instance requested full salary for 16 days of extended
sick leave benefits which was denied by the Board on March 20, 1984
inasmuch as it did not comply with its existing policy No. 321
(J-13, ante) for that purpose. Thereafter, on April 2, 1984 she
submitted a second request for 16 days of extended sick leave salary
benefits for those days in February 1984 not covered by her annual
or accumulated sick leave which she had exhausted.

While it is wundisputed that petitioner's request for
extended sick leave salary benefits did in part allow the Board pur-
suant to its policy to consider such request on the basis of cal-
culating as a deductible the salary of a substitute teacher (J-13),
petitioner's reason for such request for extended sick leave salary
benefits was based upon what she claimed was the Board's prior
actions taken with other employees. Should the Board have acceded
to the reasoning offered by petitioner, it would have been tanta-
mount to granting blanket approval to requests for extended sick
leave rather than having made a determination on an individual case
basis as required by N.J.S.A. 18A:30-6.

The specific language of reference used in petitioner's
second request of April 2, 1984, reads as follows:

"x%x*In the alternative, I would like to apply for
my salary less the cost of the substitute for
that same period of time, pursuant to Board
Policy E-15 Re: Sick Leave. It is my under-
standing that since the Board adopted the policy
in 1974 all teachers applying for such relief
have been granted it. Therefore, I anticipate a
favorable decision.*%*"

(J-6) (Emphasis supplied.)

It is clear from a reading of petitioner's second request that she
failed to supply to the Board any valid reason demonstrating why she
wanted it to consider her individual request for extended sick leave
salary benefits other than the fact that she was of the opinion that
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the Board had granted such requests to other employees. The Board
did, in fact, consider petitioner's second request (J-6) on an
individual case basis as required by law on April 10, 1984 and it
concluded that the reasons given by petitioner were insufficient to
grant her request.

The Commissioner has reviewed the reasons of April 10, 1984
(J-8) given by the Board in light of petitioner's request (J-6), and
finds and determines them to be entirely appropriate in view of the
specific reason advanced by petitioner that she be granted 16 days
of extended sick leave salary benefits. The Commissioner finds and
determines that the Board was not required to justify its reasons
for granting extended sick leave salary benefits to employees other
than petitioner. In that regard the judge's decision to shift the
burden of proof to the Board to establish justification for 'its
action concerning the denial of petitioner's request is procedurally
flawed and without merit.

Accordingly, for the reasons set forth above, the recom-
mended findings and conclusions in the initial decision are reversed
and the instant Petition of Appeal is hereby dismissed.

COMMISSIONER OF EDUCATION

FEBRUARY 22, 1985

Pending State Board
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INITIAL DECISION
OAL DKT. NO. EDU 4680-84
AGENCY DKT. NO. 182-5/84

GERARD GONSALVES and
SOUTH ORANGE-MAPLEWOOD
ASSOCIATION OF SUPERVISORS,
COUNSELORS and ADMINISTRATORS,
Petitioners,
V.
BOARD OF EDUCATION OF
SOUTH ORANGE-MAPLEWOOD,
Respondent.

Wayne J. Oppito, Esq., for petitioners

Sidney A. Sayovitz, Esq., for respondent (Greenwood and Sayovitz, attorneys)
Record Closed: December 3, 1984 Decided: January 10, 1985
BEFORE NAOMI DOWER-LaBASTILLE, ALJ:

Gerard Gonsalves, a tenured vice principal, (petitioner) and the South Orange-
Maplewood Association of Supervisors, Counselors and Administrators (the Association)
contend that the Board of Education of South Orange-Maplewood (Board) abolished the
position of vice principal at Maplewood Middle School in bad faith, created the
substantially similar position of supervisor, and violated the seniority rights of Gonsalves

by failing to appoint him to the supervisor position. The petition, filed on May 17, 1984,
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was transmitted to the Office of Administrative Law on June 27 for determination as a
contested case pursuant to N.J.S.A. 52:14F-1 et seq.

The case was preheard on August 9 and heard on November 13 and 14, 1984. The

record closed with receipt of simultaneous briefs on December 3. A list of the exhibits

entered into evidence is appended to this decision.

Pactual Background of the Issues

In order to understand the claims of petitioners, a brief factual background is
required. The following facts are undisputed. Gonsalves is a tenured vice prineipal,
having been assigned to that position at the South Orange Middle School (SOMS) since
January 1978. The district has two middle schools and a high school. Maplewood Middle
School (MMS) also had a vice principal, Michael Cabot; he is tenured and more senior than
Gonsalves,

In February 1984, the Board abolished the position of viee principal at the
Maplewood Middle School, established a curriculum supervisor position and unit leader
positions there and transferred the more senior vice principal to South Orange Middle
School thus continuing a vice principal position in that sehool. The Board appointed a non-
tenured person to the new curriculum supervisor position. Gonsalves was assigned to
teach mathematics in the 1984-85 school year.

Petitioners claim that the abolishment of only one vice prinecipal position and
creation of a supervisor position in the same school was done in bad faith. In relation to
this issue, petitioners ini.ially argued that the Board may not abolish a position and
distribute the duties amorg other positions and that the Board's action of abolishing only
one of two vice principal positions in the distriet was arbitrary and unreasonable. The
Board's position early on and throughout the case was that if petitioners were unable to
prove that the Board acted in bad faith in accomplishing school reorganization, a
conclusory finding to that effect would entirely resolve the issue and petitioners ecould not
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be heard to question the managerial prerogative of the Board to distribute duties among
new or old positions or to place a vice prinecipal in one school and not the other. As will
be seen below, petitioners were unable to prove bad faith and the Board's testimony fully
supported a good faith reorganization, long-considered and rationally implemented.
Petitioners' post-hearing brief did not touch upon the subissues relating to the
reorganization they initially posited at prehearing, and I therefore consider them

abandoned.

Petitioners' brief focused only on the remaining issue: whether or not the duties of
the new position of curriculum supervisor are substantially the same as those of a vice
principal such that it was a violation of Gonsalves' tenure and seniority rights pursuant to
N.J.S.A. 18A:28-12 and N.J.A.C. 6:3-L10 to deny him appointment to the new position. The
facts to be found therefore are those which compare and contrast the two positions and
which show how and why the reorganization was adopted and implemented by the Board.

Petitioners' Testimony

Petitioners called Michael Cabot, the more senior vice principal (since 1973) to
testify concerning his duties as vice principal in each middle school (MS) and his
knowledge of the reorganization at MMS which resulted in the establishment of the
curriculum supervisor position there for which Joseph Priddy was hired. He confirmed
that he performed the duties of a vice principal at MMS as listed on Exhibit P-1 but noted
some difference from duties in his position at SOMS. At MMS, before July I, 1984 Cabot
as vice principal supervised science, social studies, industrial arts and home economics
teachers and custodians and developed curriculum in the SL‘iject fields. Pre-1980, the
school had department heads. After department head positions were abolished, Cabot and
orincipal Bernard Ryan divided up the work and Ryan took the subject areas of English and
mathematics. The vice principal job description (P-1) is not entirely accurate in that it
does not reflect splitting up of the work by subject areas. P-~2, prepared by MMS principal
Ryan, contrasts duties of the two positions at MMS before July 1984. The two
administrators took a team approach to evaluation. Sometimes an assistant

superintendent replaced the principal on the two-person evaluative team.
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Cabot noted that discipline and activity program development and implementation
took up a lot of his time as MMS vice principal. He confirmed his duties as listed on P-2
and explained them more fully. He noted that the vice principal's duties listed on chart P-
3 are not all inclusive since Cabot also supervised home economics and industrial arts. P-
3 shows that secondary school department heads supervised in the subject areas not
covered by Cabot and Ryan, Cabot as MMS vice principal also had two other duties
unlisted on P-2: dealing with pupil emergencies two days a week in the absence of the
school nurse, and district-wide committee work for grades 6 to 8, which involved
attendance at meetings with high sehool seience heads to integrate instruction in the
field. He confirmed that P-4 also listed the MMS vice principal's duties in the left
column.

Cabot noted that the assistant to the principal position and duties shown on the right
side of P-4 showed many of the duties of the new curriculum coordinator, which are set
forth more fully on Exhibit P-5, When initially presented to the county superintendent for
approval, the curriculum supervisor position was to be entitled assistant to the principal
Cabot noted significant differences between his duties as vice prineipal and those of the
supervisor. These are detailed in finding number one below.

Zabot learned of the proposed reorganization of MMS when he met with assistant
superintendent Monson in March or April 1983. Monson toid Cabot he would probably be
assigned to SOMS and the plan described by Monson was similar to that which was adopted
by the Board. Cabot read Monson to be saying that there was a perception in the district
that Ryan and Cabot did not work well as a team. Ryan would remain at MMS. Cabot
later received a letter from Monson telling him to attend an orientation meeting at SOMS
in June, which was his first official indication of a transfer.

Cabot was aware that a committee of teachers had been studying MMS
reorganization and had met in September or Oectober 1983. Cabot was not a member of
that cummiitee but Dr. Ryan was. Cabot learned that the focus of that group was on
where the uuties being performed by the vice principal should be placed. Cabot feit that
Monson's perception of his relationship with Ryan was not a valid one since they did work
well together and had a cordial and respectful relationship although they did not always

[
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agree. What Cabot was dissatisfied with was dealing with about 95% of the disciplinary
problems in the school whereas he had understood the task was to be relatively equally
divided between himself and MMS principal Ryan. Disciplinary duties took up so much of
his time (over 50%) that he did not have enough time left to perform other tasks. Cabot
estimated 20% of his time was spent on office work; 15% of his time was spent on club and
activity programming, 5% on general operations of the building (custodians, security,
supply ordering), 5% on miscellaneous duties and a considerable amount of paperwork was

completed at home.

Monson mentioned to Cabot that one reason for the proposed MMS reorganization
was strengthening curriculum. Cabot and Ryan had discussed curriculum development at
the time they split the tasks of department heads between them in 1980 and subsequently.
Both had been social studies teachers. Ryan had also worked with compensatory
education which is why he chose English and math curriculum development, but he was not
comfortable with the mathematics area, whereas Cabot felt that the science area was a
problem for him. Cabot testified that more expertise was needed for curriculum
development in specifie subject fields, such as seience, although he did function in such
development by meeting monthly with social secience and science teachers and chairing a
Joint middle school committee which analyzed curriculum in 1983-84. Cabot also did some
workshop planning. In science, he felt fairly satisfied with his work on 8th grade
curriculum; he worked to some extent with 7th grade but did not work at all with 6th

grade. In neither subject area did Cabot originate curriculum; he worked to improve it.

MMS had six subject teaching team leaders each receiving a stipend in 1980. Team
leaders were established after department head positions were abolished. They performed
some administrative functions previously performed by department heads. The school
had been changing since 1980 when it became a middle school which focused more on
social and developmental progress; previously, as a junior high school, grades 7-8-9, there
was more of an academic orientation. In 1980, 9th grade was transferred to the high
school and MMS contained only grades 7 and 8'for one year. In 1981-1982 MMS picked up
sixth grade, By 1982-1983, administrators began to perceive deficits in curriculum
development and further changes were studied to meet the evolving needs of the school.
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Everett Xline, chairman of social studies at the high school, testified that there was
a major revision of the social studies curriculum, grades 7-12, when the 9th grade went to
the high school (1980-81). At that time, SOMS had a department chairman but MMS did
not. Kline therefore spoke to the department chairman at SOMS, but spoke to Cabot, the
vice principal, concerning the social studies curriculum at MMS. Coordination of social
studies curriculum in 1983-84 was addressed by a committee within which Cabot was the
MMS representative.

George Goetz, vice principal at the high school and president of petitioners'
association, related his concerns about MMS reorganization to assistant superintendent
Monson: his concerns included the salary of a vice principal versus a supervisor ($43,000
versus $28,000), the purpose of a change and the placement of the teacher valuation
function. Monson indicated the change would result in saving money since he expected
they could hire someone out of a college for about $28,000. The curriculum supervisor is
receiving $31,500, however, and Goetz expected that amount would rise after negotiations
for 1984-85 are concluded. Goetz also spoke with the county superintendent, Dr.
Scambia, who rejected the proposed new job title of assistant to the principal. The title
was subsequently changed to curriculum supervisor and approved.

Petitioner Gonsalves testified that he was a vice prinecipal for 13 years before being
bumped back to a math teaching assignment; his change in salary was from over $39,000
to $35,6000, but if he had continued as a vice principal for 1984-85 his salary would have
been $42,900. While vice principal at SOMS, he was also department chairman for special
education, a function whiceh is not shown among the duties of his position on Exhibit P-7.
SOMS retains department heads. He had teacher evaluation functions, primarily in special
education, but also to a certain extent in other departments, In specific cases, he
"eoached" certain teachers but he did not generally supervise teachers from other
departments. He developed and implemented student activities. Supervision of custodians
took up quite a bit of his time. He interviewed, hired and fired two or three. He had

prime responsibility for student diseipline which took up much time.

In 1983-84, SOMS began moving toward the teaming approach, an educational
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methodology whiech had begun much earlier at MMS, SOMS had a committee studying
reoganization but the faculty did not want a change and made this known. The principal
at SOMS made a final report on this subject by June 1983. That summer, however, staff
was told teaming would be organized for 7th and 8th grades. Sixth grade had teams
already. The eighth grade at SOMS still does not have teaming (1984-85). Some 8th-grade
faculty members continue to resist the coneept.

Gonsalves admitted MMS and SOMS were organized and run differently and had been
for years. He first heard talk of reorganization in September 1982 with respect to both
schools; its purpose was to move into teaming. SOMS was lagging behind in implementing
the concept in the 7th and 8th grades. SOMS continued to have department chairmen,
The principal and vice principal there did not divide up evaluations, supervision and
curriculum development based on subject matter as was done at MMS. Exhibit P-7 does
not list curriculum development at all as a duty of the vice principal.

At the end of petitioners' case, the Board moved to dismiss. While I concluded that
the facts educed were insufficient to show any bad faith in the reorganization of MMS,
the picture was by no means completed with respect to the duties of the new curriculum
supervisor and I had insufficient opportunity to study and compare the detailed documents
introduced into evidence by petitioners. I therefore denied the motion without prejudice
in favor of making a complete record of the Board's testimony.

The Board's Testimony

Dr. Robert Monson has been assistant supervisor of secondary education since
January 1982. In addition to his doctorate in education, Monson held a post-doctorate
fellowship at Harvard and administrative certifications from four other states besides
New Jersey. He was employed as a prineipal in Chapel Hill, North Carolina prior to
assuming higher administrative positions. By the spring of 1982, some elementary schools
had been closed and Monson turned his attention to reorganizing the middle sehools,
investigating the concept of such schools and initiating a parent and teaching staff study
committee. The group visited the schools and drafted a statement of philosophy in
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November 1982. The principals were then asked to translate concept into proposed
practices for individual schools.

The statement of philosophy rested upon a recognition that a middle school with
eleven-year-olds (sixth graders) has a responsibility for academie achievement but also
should be concerned with the individual's social and emotional development.

The implementation of the philosophy adopted included "teaming," which was
initiated in 1980 in MMS. SOMS implemented teaming only partially, for sixth graders,
when it was changed from a junior high to a middle school. SOMS retained the traditional
departmental approach for Tth and 8th graders. In the teaming approach, teachers
assigned to a team of about 125 sixth graders (out of 250 in that grade in one school) meet
two to three times per week to review and coordinate the progress of individual students,
giving attention to "whole child" development as seen across an academic subject area

spectrum.

In January 1983, reorganization groups including parents and staff were formed in
each school. At MMS,the group concluded that curriculum development at that school
was not keeping pace with evolving needs. The sharing of curriculum work between Cabot
and Ryan was not working. The MMS group wanted a full-time person for the function and
rejected department head organization as not conducive to the middle school concept.
The recommendation was to abolish the vice principal position. The SOMS group's
recommendation in June 1983 differed: that group wanted to maintain the status quo with
teaming only in the sixth grade and a departmental approach in seventh and eighth.

On January 17, 1984, Dr. Monson forwarded to the superintendent and through him,
to the Board, recommendations for Phase II of K-12 administrative organization. This
document (Exhibit R-1) sets forth the differences in the two middle schools, the rationale
for changes and the changes proposed, including abolishment of the MMS vice principal's
position and creation of unit-leader positions and a curriculum supervisor position, the
proposed title of which was assistant to the principal. The duties of these positions were
to include no teacher evaluation functions and the curriculum supervisor was to have no
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disciplinarian function. The theory and organization of a teamed middle school

administration is clearly apparent in this document.

When Dr. Monson met to discuss the reorganization with the county superintendent,
Dr. Scambia, she indicated that the title assistant to the principal did not reflect the
duties listed for the new position. The Board then revised the job title to read curriculum
supervisor. Dr. Joseph Priddy was hired to fill the position and began work on July 1, 1984.
Unit leaders took their positions in September 1984. Some teachers will also become
subject leaders: they will have some subject oriented responsibilities such as ordering
supplies. In 1984-85, two teams will be added in grade 7 in SOMS and activities will be
planned to prepare the staff to implement teaming and a new administrative organization
more like that at MMS,

Dr. Bernard Ryan, principal at MMS sinee 1972, testified concerning the evolution of
that school. The facts he related were corroborative of prior testimony. He noted that
prior to the establishment of teams, discipline consumed 70 to 80% of the vice principal's
time, but that team leaders reduced that function to 50% before the vice principal
position was abolished. He noted that "everything else" seemed to take precedence over
departmental and curriculum work at MMS prior to reorganization. Unit leaders help
cover the principal's tasks when he is out. The curriculum supervisor is hot assigned to be
in charge of the building in his absence as a vice principal would be. The principal now
performs all the teacher evaluations and central office staff shares this work for non-
tenured teachers. Ryan noted that the curriculum supervisor position would be
undermined if he were used for regular administrative functions.

Dr. Joseph Priddy testified about his duties as curriculum supervisor since July 1984.
Priddy was hired by the distriet in 1982-83 to direct a gifted and talented children
program; thus he has not attained tenure in any position in the district. In coordinating a
staff and curriculum development program, Priddy's activities are diverse: he consults
with specialists to devise instructional strategies and travels to universities to attend
workshops in specific subject areas such as math to bring back strategies to improve
teacher effectiveness. Recent efforts in the related arts field led him to institute an
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martist for a day" program, providing a model for teachers of art. In a prior week, he
worked on the application of computer services in the science area. His plans for the
following week included a day with the anthropology staff and students at a nearby
university. He has been asked to look at a renewal of the social sciences curriculum. He
sometimes performs teacher "modeling” himself.

Priddy testified that in order for him to give the necessary curriculum support to
staff, he does not get into either teacher evalution or pupil discipline. These functions
are separated from teacher development and curriculum work because staff must feel
free to seek help from the curriculum supervisor in improving their teaching effectiveness
which they would not do if the supervisor were "grading" them or if they were calling upon
him to solve disciplinary problems directly, since having disciplinary problems might, for
example, reflect upon their abilities. The theory rests on a belief that teaching staff will
not be free and open with a supervisor who has a duty to evaluate their effectiveness. If a
child comes to Priddy with an interpersonal or disciplinary problem, Priddy brings the
child to the unit leader. He carefully maintains separation of his functions from those of
general administration.

FINDINGS OF FACT

L The following listed duties of the ecurriculum supervisor were not
performed by the MMS vice principal in 1983-84:

Constructing master schedule,

Coordinating unit leaders (none existed in 1983-84).

Providing developmental supervision for all professional staff.
Initiating grant development.

Coordinating curriculum development in math and English.

SRR gp

Developing in-service programs for all the above subject areas,
not limited to science and social studies.
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The curriculum supervisor does not deal directly with disciplinary
problems, a duty which took up half the time of the MMS vice principal,
nor does he have any responsibility for student activities; team teachers
and unit leaders deal directly with discipline. The curriculum
supervisor spends 90% of his time developing curriculum and teaching
effectiveness.

Throughout the period 1979 to 1984, Maplewood Junior High Sechool
(grades 7-8-9) reorganized into a middle school (grades 6-7-8), passing
through a year with 7th and 8th grade only, and evolving from an
academically oriented secondary school with subject area department
heads to a 6th, 7th and 8th grade middle school with teaming focusing
on social and individual development.

By 1983, administration perceived a need for more intensive and
organized curriculum development at MMS which could not be
adequately performed through a principal-vice principal administrative
organization, both because these administrators were administrative
generalists and because much of their time had to be devoted to

disciplinary, evaluation and student activity functions.

Under teamed organization of a middle school, teaching staff and
students are divided into teams with roughly 100 to 125 students on a
team, one unit leader and teaching staff from the grade level. Staff
has regular meetings at which problems of individual student progress
and group progress may be addressed. Diseipline is addressed through
the team structure and unit leader with the principal dealing only with
suspensions, whereas discipline under the prior MMS organization was
the task of the vice principal,

The two district middle schools evolved differently and have not had
the same administrative organization for several years: SOMS still
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9.

10.

retains a typical junior high school administrative structure with a
disciplinarian vice principal, subject area department heads and by 1983,
it had teaming only on the sixth grade level.

Central administration is committed to teaming and completing a
reorganization which is intended to better fulfill the developmental
needs of a middle sehool population.

While MMS was deemed ready for administrative reorganization, SOMS
was not, principally because of staff resistance to teaming. Central
administration believed that teaming might prove unsuccessful if
imposed over the objections of staff which preferred to retain
department heads and a disciplinarian vice principal.

While there is some overlap in duties as between the MMS former vice
prinecipal position and new curriculum supervisor position, there is less
overlap between the duties of the existing SOMS vice principal and the
curriculum supervisor at MMS: the differences in duties arise
organically from differences in structure and teaming organization
which evolved to serve the needs of a middle school as opposed to a

junior high sehool population.

The differences between the duties of a curriculum supervisor and those
of a vice principal are also firmly founded in educational and
psychodynamic management theory: the supervisor helps teachers to
develop their effectiveness and to keep the currierlum attuned to
student needs. He seeks and brings back the best techniques and
programs from centers of higher education or other intersystem sources
and advises and assists teaching staff. To the end of open and free
interaction with teachers, he never functions as their evaluator or the
person looked to to solve their disciplinary probléms, functions which
are performed by a vice principal in the traditional non-teamed setting.
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DISCUSSION and CONCLUSION

The findings leave no doubt whatsoever that the reorganization resulting in the
elimination of a vice principal position at only one middle school of the two in the
district, was rational, pursuant to sound educational theory and in good faith. I so
CONCLUDE.

The testimony and findings also show very clearly that the position of curriculum
supervisor is in no way either in fact or in theory designed to substitute for a vice principal
position. I FIND and CONCLUDE they are different positions with different duties to
serve different educational functions. There is no substantial similarity in the duties of
these positions such as might invoke the rule of Quinlan v. Bd.of Ed. of North Bergen, 1960
S.L.D.. 113. The vice principal position held by Gonsalves in SOMS required a minimum of

curriculum and teacher development work since SOMS had and has department heads. The
vice principal at MMS was supposed to function in curriculum development to a greater
extent than the SOMS vice principal but, in fact, its incumbent never was able to put the
time into that work that he felt was needed. In any event, the inclusion of some of the
duties of a petitioner's abolished position within those of a new position does not give
petitioner a right to the new position. Jablonski v. Bd.of Ed. of Emerson, 1983 S.L.D.

(March 2, 1983), particularly when a petitioner's former position and the new position
have different duties. This is not a situation where only nomenclature has changed.

N.J.S.A. 18A:28-9 says that nothing in the tenure law "shall be held to limit the right
of any board of education to reduce . . . staff members. . . whenever, in the judgment of
the board, it is advisable to abolish any such positions for reasons . . . of change in the
administrative or supervisory organization of the district or for other good cause . . .". I
do not rest my determination on the economy achieved by the change, although it could be
argued that some measure of economy was involved. I CONCLUDE that the changes here
are clearly within the statutory reorganization rationale which permits a Board to abolish
the position of a tenured employee. Further, since I found the position previously held by
Gonsalves to have different duties from the new position, the Board was not obligated by
tenure law and seniorty rule to offer Gonsalves the new position. The seniority categories
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of supervisors and vice principals under N.J.A.C. 6:3-1.10 are separate and distinet both
under the old and amended versions of that rule.

I CONCLUDE that the Board has not violated the tenure and seniority rights of
petitioner Gonsalves by failing to appoint him to the position of curriculum supervisor and
has violated no right of the Association by abolishing a vice principal position in a good
faith reorganization which distributes some of its duties among different positions.

It is therefore ORDERED that the petition e DISMISSED with prejudice.

Thic recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwis_e extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I hereby FILE this Initial Decision with Saul Cooperman for consideration.

. ; .
:)J’////f( // '/J Z,x.é"f“'/ /C éi/r',/,'»_,".
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GERARD GONSALVES AND THE SOUTH
ORANGE-MAPLEWQOD ASSOCIATION
OF SUPERVISORS, COUNSELORS AND

ADMINISTRATORS,

PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF SOUTH : DECISION

ORANGE-MAPLEWQOOD, ESSEX COUNTY,

RESPONDENT.

The record and initial decision have been reviewed. Excep-
tions were filed by the parties within the time prescribed in
N.J.A.C. 1:1-16.4a, b and c.

Petitioners' exceptions take the stance that the position
of Curriculum Supervisor created by the Board is substantially the
same, other than by title, as that of vice principal to which Peti-
tioner Gonsalves is entitled by tenure and seniority rights.

The Board in reply exceptions argues otherwise, contending
that there are substantial and significant differences between the
position of vice principal and that of curriculum supervisor. A
close 1inspection of the record and Judge LaBastille's thorough
review of the facts clearly discloses to the Commissioner that the
duties of the supervisor focus primarily on curriculum development
rather than pupil discipline or teacher evaluation. A thorough
comparison of the documents in evidence, job description of the vice
principal (P-1) and job description of the curriculum supervisor
(P-5) corroborates in detail the findings of the ALJ.

The Commissioner affirms the findings and determination as
rendered in the initial decision in this matter and adopts them as
his own.

Accordingly, the Petition of Appeal is hereby dismissed
with prejudice.

COMMISSIONER OF EDUCATION

FEBRUARY 22, 1985
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INITIAL DECISION
OAL DKT. NO. EDU 5934-84
AGENCY DKT. NO. 294-7/84

GEORGE E. FALLIS,
Petitioner,
V.
SOUTH PLAINFIELD BOARD OF
EDUCATION, MIDDLESEX COUNTY,
Respondent.

Robert M. Schwartz, Esq., for petitioner

Robert J. Cirafesi, Esq., for respondent (Wilentz, Goldman & Spitzer, attorneys)
Record Closed: December 4, 1984 Decided: January 16, 1985

BEFORE BRUCE R. CAMPBELL, ALJ:

Action for an order reinstating George E. Fallis to the position of Assistant

High School Principal with back pay and appropriate emoluments.

This matter was opened by the filing of a petition of appeal before the
Commissioner of Education by George E. Fallis (petitioner). The petition was answered by
the South Plainfield Board of Education (Board) and the matter was transmitted to the
Office of Administrative Law as a contested case, pursuant to N.J.S.A. 52:14B-1 et seq.

and N.J.S.A. 52:14F-1 et seq.

Following a prehearing conference, the matter was submitted for disposition

on cross-motions for summary judgment, there being no facts in dispute.
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Counsel submitted five joint exhibits and the following stipulation of facts:

1. That on July 21, 1981 Petitioner held the position of
Assistant Principal, High School in accordance with the job
deseription attached as [J-1], a position which he had held
since the 1967-1968 school year.

2. That on July 21, 1981, in addition to Petitioner, there was
another Assistant Principal at High School, Robert Jarrett,
who had held his position since October 18, 1966.

3. That at its regular meeting held on July 21, 1981, Respondent
resolved to eliminate an Assistant Principalship at the High
School, effective September 1, 1981, because of unantici-
pated budgetary constraints and as part of an administrative
reorganization wherein the then Principal of the High School
was appointed to a position of Assistant Superintendent, the
then Principal of the Middle School was appointed as High
School Principal, the Assistant Principal.at the Middle School
was transferred to Guidance Counselor at the Middle School
and Petitioner was transferred to the position of Assistant
Principal, Middle School with no reduction in pay. These
actions are reflected in the minutes [J-2].

4. That at its regular meeting on May 18, 1982, Respondent
approved a job description for "High School. Assistant
Principal in Charge of Curriculum and Instruction, 9th Grade
House Master and Coordinator of Alternative Programs" per
minutes and job deseription [J-3] (item 13D (4)).

5. That at its regular meeting held on May 18, 1982 Respondent
assigned Mr. Robert Jarrett to the position referred to in
Paragrah 4 above. ({J-3], item 10E).

6. That effective June 30, 1984, Mr. Robert Jarrett retired
from the position referred to in Paragraph 4.

7. That by his letter dated April 24, 1984, Petitioner, on the
adviece of counsel, asserted the ™egal right" based upon
"tenure seniority" to a position as High School Assistant
I[’rincipal. Petitioner's letter of April 24, 1984 is attached as

J-4].

8. That by letter dated April 26, 1984 [J-5], Respondent,
through its Assistant Superintendent, denied Petitioner's
assertion of a legal right and invited Petitioner to apply for
the vacant position. Petitioner did not apply for the vacant
position preferring instead to rely upon his alleged legal right
to the position from which Mr. Jarrett retired.
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9. That to date, Respondent has not taken any action to
reinstate the Assistant Principalship at the High School
eliminated by its previous action on July 21, 1981; nor has
Respondent taken any action to eliminate Petitioner's current
position as Assistant Principal, Middle School.

IL

The petitioner maintains that he is entitled by tenure and seniority to the
position of High School Assistant Principal. N.J.S.A. 18A:28-9 provides:

Nothing in this title or any other law relating to tenure of service
shall be held to limit the right of any board of education to reduce
the number of teaching staff members, employed in the district
whenever, in the judgment of the board, it is advisable to abolish
any such positions for reasons of economy or because of reduction
in the number of pupils or of change in the administrative or
supervisory organization of the disttict or for other good cause
upon compliance with the provisions of this article.

The seniority standards referred to in the quoted statute are found at N.J.A.C.
6:3-1.10. The underlying premise of the seniority rules is that seniority shall be
determined according to the number of academic or calendar years of employment in a

school distriet in specific categories. Subsection i of the regulation states:

Whenever any person's particular employment shall be abolished in
a category, he shall be given that employment in the same
category to which he or she is entitled by seniority. If he or she
shall have insufficient seniority for employment in the same
category, he or she shall revert to the category in which he or she
held employment prior to his or her employment in the same
category, and shall be placed and remain upon the preferred
eligible list of the category from which he or she reverted until a
vacancy shall occur in such category to which his or her seniority
entitles him or her.

It has been stipulated that the petitioner served in the category of High School
Assistant Principal. This category is found at N.J.A.C. 6:3-1.10()11. He served in the
category for 14 years. It has also been stipulated that because of unanticipated budgetary
constraints, an administrative reorganization took place under which the petitioner lost
his position of Assistant Principal as a result of its abolishment and, subsequently, was
transferred to the Middle School Assistant Principalship. Finally, the stipulation shows
that the individual who held the position of High School Assistant Prineipal subsequent to
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July 1, 1981, by reason of greater seniority than petitioner, retired from the school
district effective July 1, 1984.

The petitioner states that by claiming an entitlement to ihe vacant Hizh
School Assistant Principalship, he is merely exercising his right in accordanre with
N.J.S.A. 18A:28-12 and N.J.A.C. 6:3-1.10(i). In pertinent part, N.J.S.A. 18A:28~12 states:

If any teaching staff member shall be dismissed as a result of such
reduction, such person shall be and remain upon a preferred eligible
list in the order of seniority for reemployment whenever a vacancy
oceurs in a position for which such person shall be qualified and he
shall be reemployed by the body causing dismissal, if and when such
vacancy oceurs. . . .

This is reiterated in the Administrative Code at N.J.A.C. 6:3-1.10(1), above.
Since there is no other individual in the respondent's school district who has seniority in
the position of Assistant Principal at the high school, the petitioner has a seniority claim
to this position.

Anticipating an argument by the Board, the petitioner refers to stipulation
number 4, above, referring to adoption by the Board of a job description for High School
Assistant Prineipal in Charge of Curriculum and Instruction, 9th Grade House Master and
Coordinator of Alternative Programs. (See the minutes and job desecription attached as
Exhibit J-3.) The petitioner insists that the Administrative Code is the preeminent
authority upon which seniority is based and the Board may not argue that the assistant
principalship in which the petitioner served is somehow distinet from the assistant
principalship approved in J-3. A local board of education may not create a category
which is not contained in N.J.A.C. 6:3-1.10.

The petitioner's seniority is in the position of High School Assistant Principal.
Subsequent to July 1, 1981, Mr. Jarrett served in the position of High Sehool A.sistant
Principal. The job deseription for the position was adopted on May 18, 1982 (J-3). almost
a year after the administrative reorganization took place. What did not change, however,
was the fact that the position of High School Assistant Principal remained in existence.
While the seniority code as amended July 1, 1983, provides that each superviso™v position
requiring a supervisor's certificate be considered a separate category, only one c 1 :gcry
exists for the position of High School Vice Principal or Assistant Principal. Therefore,
unlike a supervisor's position, the category of Assistant Principal at the high sehool is not
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qualified by the type of job deseription under which a High School Assistant Prinecipal
operates. Service in one high school assistant principalship confers seniority in all high
school assistant principalships. If this were not the case, the Commissioner would have
been obligated to interject similar language qualifying seniority ior the High School
Assistant Principals as he did for the seniority of supervisors.

The petitioner notes that the current category of High School Assistant
Principal, N.J.A.C. 6:3-1.10(1)11, supersedes the previous language, which stated that each
vice principalship or assistant prineipalship in the previous paragraphs 14 through 21 of
the same code provision were to be separate categories. In the petitioner's view, this only
supports his position that there exists one category of High School Assistant Principal.
Regardless of job deseription, by virtue of his seniority, petitioner maintains that he has
an entitlement to the high school assistant principalship currently in existence in the
respondent's school district.

iy

Conversely, the Board argues that the petitioner's transfer to the Middle
School as an Assistant Principal on July 21, 1981, in no way affected his tenure status and,
therefore, no seniority principles come into play which would entitle him to the high
school assistant principalship recently vacated. The Board challenges the basic principles
of the petitioner's argument, mainly, that his transfer to the middle school assistant
principalship somehow called into play his tenure and, therefore, seniority rights. The
petitioner's transfer to the Middle School in 1981 did not result in a dismissal or a
reduction. It did not affect the petitioner's compensation or status. The Board is under
no obligation to place the petitioner on a seniority list. The petitioner's transfer to the
Middle School assistant principalship was within the Board's prerogatives and powers. It
went unchallenged by the petitioner at the time and did not imply the seniority
availability of the former position in the case of a future vacancy. In any event, there is
no vacancy in the second assistant prineipalship at the South Plainfield High School since
that abolished assistant principalship has never been reinstated by the Board.

The Board also argues that Williams v. Plainfield Bd. of Ed., 176 N.J. Super.
154 (App. Div. 1980), certif. den., 87 N.J. 306 (1981) determines the issue in this matter.
In Williams, a transfer from High School Principal to Elementary School Principal was

held not to violate Williams' tenure rights since at the time of the transfer there was no
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reduction in compensation. The court upheld the Boac's discretionary authority under
N.J.S.A. 18A:25-1 to malge that transfer even thoug-, by virtue of the varying pay
schedules of elementary énd high school principals i* w»>uld later mean that Williams
would receive less compensation than if she had stayed as ..e high school principal.
N.J.S.A. 18A:25-1 states:

No teaching staff member shall be traisferred, except by a
recorded role call majority vote of the full membership of the
Board of Education by which he is employed.

The Appellate Division held that a transfer of a principal from a high school to an
elementary school was a proper transfer to a position of equivalent rank and did not
affect or involve tenure rights.

At the State Board of Education level, that Board had ruled that "seniority
rights . . . are irrelevant in determining whether a rank or comparable position is involved
in a transfer. Seniority has relevance only where a reduction in the employment force is
necessary and for no other purpose.” 176 N.J. Super. at 158.

The Board reasons that in the instant case the reassignment of the petitioner
from the assistant principalship at the high school to an assistant principalship at a middle
school did not call into play any seniority rights. He was not reduced in compensation nor
were his tenure rights otherwise involved. The Tenure Employees' Hearing Law, N.J.S.A.
18A:6-10 et seq., provides for tenure during good behavior and efficiency and requires
only that a tenured teaching staff member "not be dismissed or reduced in compensation

except for" certain specified reasons and then only in the manner preseribed.

N.J.S.A. 18:28-11 brings seniority standards into the picture only where there
have been dismissals resulting from reductions in force. N.J.S.A. 18A:28-12, which treats
of preferred eligible lists, also speaks in terms of dismissals.

Because the transfer of the petitioner in 1981 did not in any way result in a
dismissal or reduction in pay, the Board was not obligated in 1981 to place him on «ny
seniority eligibility list. Seniority is a product.of tenure and comes into play if and only if
tenure rights are reduced by way of dismissal or reduction in com-~nsation.
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Williams stands for the proposition that a transfer of an administrator-
principal within a school district to another, similiar position without any .mmediate
reduction in compensation does not in any way diminish or affect tenure rights. This case

stands in contrast to cases in which petitioners were the subject of true reductions in

force pursuant to N.J.S.A. 18A:28-9. See, e.g., Cohen et als. v. Piscataway bd. of Ed.,
OAL DKT. EDU 2629-81 (Aug. 27, 1981) adopted, Comm'r of Ed. (Oct. 2, 1981) aff'd, St.
Bd. of Ed. (Feb. 3, 1982).

In the alternative, the Board argues that if, contrary to its arguments above,
the transfer of the petitioner to the middle school principalship in 1981 required the Board
at that time to place the petitioner on a seniority list, the Board's failure to take any such
action to create a seniority list should have been challenged by the petitioner at the time.
Tﬁe petitioner’s claim now centers around the question as to whether such a seniorii; list
should have been created in 1981.

Since the petitioner did not initiate any proceedings within 90 days of the
Board's action in July 1981, it is the Board's position that the present action is barred by
N.J.A.C. 6:24-1.2. That rule requires that claims challenging Board actions before the
Commissioner of Education must be made within 90 days. Because the petitioner's
primary claim here is based on the Board's failure to place him on such an eligibility list in
July 1981, his claim now is time barred and for this reason alone it should be dismissed.

The Board last argues that even if the transfer of the petitioner from the high
school assistant principalship to the middle school assistant principalship in 1981 somehow
entitled him to be placed on a preferred eligibile list, the Board has never reinstated the
second assistant principalship which had existed in 1981 and which the petitioner then
held. Accordingly, the Board argues that it would only be in the eventuality of the
recreation by the Board of the second assistant principalship at the high school that any
seniority rights as the petitioner asserts would come into play. There is still only one
assistant principalship at the high school. The petitioner never held that assistant
principalship.

Moreover, by its action in May 1982, the Board considerably expanded the
responsibilities of the high school assistant principalship then held by Mr. Jarrett by its
adoption of a job description (J-3). At its meeting of May 18, 1982, the Board appointed
Jarrett to the newly expanded position. It was from that position that Jarrett retired in
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June 1984. Therefore, even if the petitioner could claim entitlement to the assistant
principalship previously held by Jarrett, as a result of the Board's action expanding that
assistant principalship, the assistart principalship previously held no longer existed.
Accordingly, there was no position avai cuie o> the petitioner as of June 1984,

.

N.J.S.A. 18A:28-1, the first statutory provision in the chapter entitled
"Tenure," provides: "As used in this chapter the word "position" includes any office,
position or employment.” Every position must have a position title which is recognized in
the Administrative Code. N.J.A.C. 6:11-3.6(a). The position title either corresponds to
one of the enumerated endorsements, is specifically designated within the endorsement
description or has been specifically approved by the county superintendent who has made
a determination of the appropriate certification and title for the position. N.J.A.C.
6:11-3.6(b).

Tenure is a legislative status, not a contractual one. In order to be protected
by the status, the teaching staff member must have met the precise conditions articulated
in the statute. Zimmerman v. Bd. of Ed. of City of Newark, 38 N.J. 65 (1962), cert. den.,
371 U.S. 956 (1963). In addition to holding an appropriate certificate for the position,
issued by the State Board of Examiners, N.J.S.A. 18A:28-4, in order to acquire tenure in
any position in the public schools in any distriet, the teaching staff member must hoid
employment in the distriet for:

(a) three consecutive calendar years, or any shorter period which
may be fixed by the employing board for such purpose; or

(b) three consecutive academic years, together with employment
at the beginning of the next succeeding academic year; or

(e) the equivalent of more than three academic years within a

period of any four consecu..ve academic years. N.J.S.A.
18A:28-5

Since 1962, this statute has covered all teachers, principals, assistant
principals, viee prinecipals, superintendents, assistant superintendents, and all school
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nurses and such other employees as are in positions which require them to hold
appropriate certificates issued by the Board of Examiners.

That tenure is acquired in a particular position is made clear by the effect of
N.J.S.A. 18A:28-6, also amended in 1962, That statute provides:

Any such teaching staff member under tenure or eligible to obtain
tenure under this chapter, who is transferred or promoted with his
consent to another position covered by this chapter on or after
July 1, 1962, shall not obtain tenure in the new position until after:

(a) the expiration of a period of employment of two consecutive
calendar years in the new position unless a shorter period is
fixed by the employing board for such purpose; or

(b} employment for two academic years in the new position
together with employment in the new position at the
beginning of the next succeeding academic year; or

(¢) employment in the new position within a period of any three
consecutive academie years, for the equivalent of more than
two academic years;

provided that the period of employment in such new position shall
be included in determining the tenure and seniority rights in the
former position held by such teaching staff member, and in the
event the employment in such new position is terminated before
tenure is obtained therein, if he then has tenure in the distriet or
under said board of education, such teaching staff member shall be
returned to his former position at the salary which he would have
received had the transfer or promotion not occurred together with
any increase to which he would have been entitled during the
period of such transfer or promotion.

Tenure protects an employee in a particular position, and having acquired
tenure in a& position, a teaching staff member may not be "dismissed or reduced in
compensation” except for cause in accordance with N.J.S.A. 18A:28-5 (for inefficiency,
incapacity, unbecoming conduet, or other just cause), N.J.S.A. 18A:6-10 (after certifica-
tion of charges and a full due process hearing) or N.J.S.A. 18A:28-9 (as a result of a
reduction in force).

"Transfer" refers to the rights of a local board to assign an employee within
the scope of his certification as opposed to "seniority" which refers to an employee's
bumping rights upon a reduction in force. The power of a board to transfer teachers is
limited only to the extent provided by the tenure law. Childs v. Union Tp. Bd. of Ed.,
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(N.J. App. Div., July 19, 1982, A-3603-80T1) (unreported). In Williams, above, the
petitioner, a tenur :G¢ principal, had been involuntarily transferred from high school
principal to elementar: school prineipal. The court held, among other things, that the
transfer was not a viotauun of the petitioner's tenure rights since she was simply
transferred from or ¢ principalship to another. 176 N.J. Super. at 163. Therefore, a
tenured employee may be transferred to another assignment within his position, but may
not be transferred involuntarily from one position to another.

Seniority is a concept which comes into play only when a reduction in force is
necessary. N.J.S.A. 18A:28-9. The Legislature has further provided that dismissals
resulting from any such reduction shall not be made by reason of residence, age, sex,
marriage, race, religion, or political affiliation but shall be made on the basis of seniority

according to standards to be established by the Commissioner with the approval of the
State Board (emphasis added). N.J.S.A. 18A:28-10.

Furthermore, N.J.S.A. 18A:28-13 provides:

The Commissioner in establishing such standards shall classify
insofar as practicable the fields or categories of administrative,
supervisory, teaching or other educational services and the fields
or categories of school nursing services which are being performed
in the school districts of this State and may, in his discretion,
determine seniority upon the basis of years of service and
experience within such field or categories of service as well as in
the school system as a whole, or both.

These standards are set forth at N.J.A.C. 6:3-1.10 et seq. As amended in
September 1983, these rules provide, in pertinent part:

(a) The word "emplovment" for purposes of these standards shall
also be held to include "office™ and "position.”

(b)  Seniority, pursuant to N.J.S.A. 18A:28-9 et seq,, shall be
determined according to the number of academic or calendar
years of employment, or fraction thereof, as the case may
be, in the school district in specific categories as hereinafter
provided. . ..
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(h) Whenever a person shall move from or revert to a category,
all periods of employment shall be credited towards his or her
seniority in any or all categories in which he or she held
employment.

(i) Whenever any person's particular employment shall be
abolished in a category, he or she shall be given that
employment in the same category to which he or she is
entitled by seniority. If he or she shall have insufficient
seniority for employment in the same category, he or she
shall revert to the category in which he or she held employ-
ment prior to his or her employment in the same category,
and shall be placed and remain on the preferred eligible list
of the category from which he or she reverted until a
vacancy shall occur in such category to which his or her
seniority entitles him or her.

S

(k) In the event of his or her employment in some category to
which he or she shall revert, he or she shall remain upon all
the preferred eligible lists of the categories from which he or
she shall have reverted, and shall be entitled to employment
in any one or more of such categories whenever a vacancy
oceurs to which his or her seniority entitles him or her.

() The following shall be deemed to be specific categories but
not necessarily numbered in order of precedence:

11. High school vice-Principal or assistant principal;

12.  Junior high school vice-principal or assistant principal;
13. Elementary school vice-principal or assistant principal;
14. Vocational school vice-principal or assistant principal;

Prior to amendment in September 1983, this rule also stated that, "Each vice-
principalship, assistant principalship, or assistant to the principalship...of this
subsection shall be a separate category." Although that language has been deleted, it is
clear that the vice-principalships and assistant principalships listed above are enumerated
separately and, therefore, constitute specific categories.
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Bearing the foregoing in mind, I FIND that the petitioner was the subject of a
reduccion a1 force pursuant to N.J.S.A. 18A:28-9 based on unanticipated budgetary
co~straints and as part of an administrative reorganization (stipulation number 3). It has
been stipv.ated that, as part of that reorganization, the then High School Principal was
appointed to a position of Assistant Superintendent, the then Middle School Principal was
appointed as High School Principal, a Middle School Assistant Principal was transferred to
guidance counsellor at the Middle School and the petitioner was transferred to the
position of Middle School Assistant Principal with no reduction in pay. Whether labled as
such or not, these moves are consistent with the "™umping rights" required by N.J.A.C.
6:3-1.10. The petitioner was the less senior of two High School Assistant Principals in
July 1981. Accordingly, it was he who was transferred to the middle school assistant
principalship.

Since seniority only comes into play when there has been a reduction in force,
the circumstances of this case require an inquiry into the petitioner's seniority status vis a
vis the high school assistant principalship. It is first noted that, whether the Board
created a preferred eligible list or not, the petitioner's seniority rights were fixed upon
the reduction in force effected in July 1981. At that time, the petitioner had 13 years'
seniority in the High School Assistant Principal position.

Subsection (i) of N.J.A.C. 6:3-1.10 provides that whenever a person's particular
employment shall be abolished in a category, he or she shall be given that employment in
the same category to which he or she is entitled by seniority. Here, the petitioner was
moved from a high school assistant principalship to a middle school assistant prineipalship.
Whether the middle school assistant principalship equates to a junior high school assistant
principalship or . elementary school assistant principalship is immaterial. The fact
remains that the petitioner was moved from one category to another. Subsection (h) of
the same rule provides, "whenever a person shall move from or revert to a category, all
periods of employment shall be credited towards his or her seniority in any and all
categories in which he or she previously held employment." Therefore, the petitioner's
service as a Middle School Assistant Principal is tacked on to his 13 years of service as

High Schooi Assistant Principal.
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There now is a vacancy in a high school assistant principalship. The Board
maintains that it is not the same assistant prinecipalship from which the petitioner was
moved in 1981, Subsection (i), above, states that whenever a person is moved from a
category, he or she shall be placed and remain upon the preferred eligible list of the
category from which he or she reverted until a vacancy shall occur in such category to
which his or her seniority entitles him or her. In this case, the petitioner was a High
School Assistant Principal. He was moved from that category to another. There is now a
vacaney in the category of High School Assistant Principal.

In consideration of this, I FIND and CONCLUDE that the Board must consider
the petitioner for the vacant high school assistant principalship before any and all other
candidates. Unless the Board can show that the petitioner is unable to meet the
requirements of the assistant principalship as now constituted, it must place him in that
position in accordance with the statutes and regulations discussed above.

The petitioner also seeks back pay and appropriate emoluments for the period
of time he served as a Middle School Assistant Principal. Inasmuch as the Board's
placement of him in that category was lawful and proper pursuant to N.J.S.A. 18A:28-9,
this claim cannot be recognized. -

The South Plainfield Board of Education is ORDERED to place George E.
Fallis in the position of Assistant High School Principal no later than the effective date
of the final decision in this matter unless it can show to the satisfaction of the
Commissioner of Education that the petitioner is not qualified for that position as
presently constituted.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF f!DUCA’l‘ION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.
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GEORGE E. FALLIS,

PETITIONER,
V. : COMMISSIONER OF EDUCATON

BOARD OF EDUCATION OF THE BOROUGH : DECISION
OF PLAINFIELD, MIDDLESEX COUNTY.

RESPONDENT. :

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were received by
the parties within the time prescribed by N.J.A.C. 1:1-16.4 a, b,
and c.

The Board takes exception to the judge's principal reliance
on N.J.S.A. 18A:28-9, believing he made a fallacious assumption that
the statute must be read independently of the provisions in 18A
which follow it. The Board avows that the judge erred in ruling
that seniority rights come into play whenever there is a reduction
in the number of teaching staff members accompanied by an abolish-
ment of position. The Board argues that seniority only comes into
play when a teaching staff member is "dismissed as a result of such
reduction."” As such, it contends that the action it took with
respect to petitioner was not a reduction of force and that, even if
it were, his seniority rights would not come into play unless he
were dismissed or his compensation 1lowered, neither of which
occurred.

More specifically, the Board argues that one cannot assume
that every time a Board eliminates a position as part of administra-
tive reorganization, a reduction in force occurs. It contends that
such reorganization may result in dismissal or it may result simply
in transfer. In the instant matter, it avows that petitioner was
simply reassigned to the middle school position without 1loss or
reduction of pay. The Board also takes exception to the judge's
conclusions with respect to "bumping rights" required by N.J.A.C.
6:3-1.10, asserting that these rights do not come into play unless
there is a reduction in force which results in dismissal or lowered
compensation.

In addition, the Board contends (1) that the judge ignored
the Appellate Court holding in Williams, supra; (2) that the initial
decision rendered in this matter cannot stand together with
Williams; and (3) that the judge ignored its argqument that even if,
arguendo, tenure and seniority right come into play herein, peti-
tioner should have pressed his claim in 1981 when the Board failed
to create a preferred eligibility list. Thus, petitioner is barred
in his appeal because he is untimely under the ninety day rule of
N.J.A.C. 6:24-1-2.
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Although petitioner is in agreement with the order for his
reinstatement and does not dispute the determination that he is not
entitled to back pay and emoluments prior to July 1, 1984, he con-
tends that he is entitled to them from the date on which he began to
have a seniority entitlement to the high school assistant principal-

ship.

The Commissioner has carefully considered the Board's argu-
ments in this matter and is unpersuaded that the judge erred in his
analysis of the seniority and "bumping" issues he addresses. Fur-
ther, the Commissioner supports the judge's conclusion that peti-
tioner is, in fact. entitled to the high school assistant principal-
ship under dispute for the following reasons.

There is no question that a reduction in force occurred
when the Board acted to abolish one of the two high school assistant
principal positions. (J-2) The judge 1is correct when stating
seniority comes into play when a reduction in force occurs. Since
petitioner was clearly subject to abolishment of his position as
part of a reduction in force for reasons of economy and administra-
tive reorganization, his seniority rights pursuant to N.J.A.C.
6:3-1.10 became the controlling issue, irrespective of the fact he
was neither dismissed nor reduced in salary. Subsection (i) of
these regulations is quite explicit and unambiguous as to what
occurs when a tenured staff member's position is abolished. It
reads:

"Whenever any person's particular employment
shall be abolished in a category, he shall be
given that employment in the same category to
which he or she is entitled by seniority. If he
or she shall have insufficient seniority for
employment in the same category, he or she shall
revert to the category in which he or she held
employment prior to his or her employment in the
same category, and shall be placed and remain
upon the preferred eligible list of the category
from which he or she reverted until a vacancy
shall occur in such category to which his or her
seniority entitles him or her."”

(Emphasis supplied.)

A vacancy occurred on July 1, 1984 in the category wherein
petitioner has entitlement. The Board, by virtue of N.J.A.C.
6:3-1.10(i), could not £ill that position with an individual who had
less seniority than petitioner. Absent demonstration that peti-
tioner 1is not qualified for the high school assistant principal
position as presently constituted, petitioner had entitlement to the
vacated position.

The Commissioner finds no merit in the Board's argument
that the instant matter is a case dealing with a transfer rather
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than one of reduction in force, therefore, Williams, supra, has no
applicability herein. He 1is also unpersuaded that petitioner is
barred from pressing his claim because he failed to act within 90
days of the Board's lack of action to create a preferred eligibility
list when his position was abolished. Petitioner has statutory
entitlement to the disputed position and, as such, the 90-day
requirement does not bar him even if he did not act to challenge the
Board's lack of a preferred eligibility list in 1981, because a new
cause of action occurred as of July 1, 1984 when the Board failed to
acknowledge his seniority rights. (See North Plainfield Education
Association v. Board of Education of North Plainfield, 96 N.J. 587
(1984).) Petitioner met the 90 day timeline prescribed by N.J.A.C.
6:24-1.2 in relation to the Board's failure to appoint him to the
vacant position when it became vacant in 1984.

Accordingly, the Commissioner affirms the findings and con-
clusion in the initial decision and orders that petitioner be placed
in the position of assistant high school principal as recommended.
Given the absence of showing that petitioner is unqualified for the
position as it is presently constituted, the Board is ordered to
place petitioner in the position effective as of the date of this
decision. Further, the Commissioner is in agreement with peti-
tioner's claim to entitlement to any differential in salary and
emoluments that may exist from July 1, 1984 to the implementation of
this decision. The judge was correct in determining that prior to
that date no claim exists for the reasons stated in the initial
decision.

Therefore, it is ordered that petitioner be provided any
differential that may exist in salary and emoluments from July 1,
1984 to the implementation of this decision. Further, the Board is
ordered to develop immediately pursuant to statute and regulations
preferred eligibility 1list(s) and seniority determinations for all
individuals affected by the Board's reorganization actions in July
1981.

COMMISSIONER OF EDUCATION

MARCH L, 1985
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GEORGE E. FALLIS,
PETITIONER-RESPONDENT,
V. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE BOROUGH : DECISION
OF PLAINFIELD, MIDDLESEX COUNTY,

RESPONDENT-APPELLANT.

Decided by the Commissioner of Education, March 4, 1985

For the Petitioner-Respondent, Robert M. Schwartz, Esgqg.

For the Respondent-Appellant, Wilentz, Goldman and Spitzer
(Robert J. Cirafesi, Esq., of Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons expressed therein.

September 4, 1985
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State of New Jersey

OFFICE OF ADMIN!ISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 6344-84
AGENCY DKT. NO. 368-8/84

R.H. AND E.H,,

Petitioners,

v.

BOARD OF EDUCATION OF THE
FREEHOLD REGIONAL HIGH
SCHOOL DISTRICT, MONMOUTH
COUNTY, and DR. H. VICTOR
CRESPY, SUPERINTENDENT,

Respondents.

Dwight Ransom, Esq., for petitioners (Real, Ransom, Santaloci and Capron,
attorneys)

James Collins, Esq., for respondents (Cerrato, O'Connor, Mehr and Saker, attorneys)
Record Closed: December 5, 1984 Decided: January 18, 1985
BEFORE LILLARD E. LAW, ALJ:

Petitioners, the parents and legal guardians of M.H., a minor pupil enrolled in
and attending the Marine Academy of Science Technology (MAST), operated under the
direction and control of the Board of Education of the Monmouth County Vocational-
Technical Sehool (V-T Board), request that the Commissioner of Education issue an Order
to the Board of Edueation of the Freehold Regional High Sehool Distriet (Freehold
Regional Board) to enroll M.H. in the MAST program on a full-time basis commencing
September 24, 1984, and, further, an Order that the Freehold Regional Board pay the cost
of full-time tuition and provide M.H. with transportation to and from MAST. Petitioners

.
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allege, among other things, that the Freehold Board's denial of M.H.'s full-time enrollment
at MAST is in violation of the statutory provisions as set forth at N.J.S.A. 18A:54C-1 et
seq. By way of motion incorporated in its Petition of Appeal, petitioners seek temporary
and permanent restraints against the Freehoid Regional Board from preventing M.H.'s
attendance at MAST other than on a full-time basis.

On August 27, 1984, absent the Freehold Board's Answer and without issues
having been joined, the Commissioner transmitted the matter to the Office of Adminis-
trative Law as a contested case, pursuant to N.J.S.A. 54:14B-1 et seq. and N.J.S.A.
52:14F-1 et seq. The instant matter was transmitted to the undersigned on September 10,
1984, and, pursuant to petitioners' application for temporary restraints, a telephonie oral
argument was held on September 11, 1984. Subsequent thereto, on September 13, 1984,
the undersigned issued an order granting, among other things, petitioners' request for
interim relief pendente lite. Thereafter, a hearing was conducted on December 4, and 5,
1984, at the Wall Township Municipal Court and the record was closed on December 5,
1984,

As a consequence of a prehearing conference conducted on September 11,
1984, the issues to be determined by this tribunal were set forth as follows:

1. Whether, pursuant to N.J.S.A. 18A:54C-4, petitioner's son,
M.H., is to be afforded a "full-time tuition program" and
transportation at ‘the Marine Academy of Science and
Technology (MAST) operated by the Monmouth County
Voeational-Technical School?;

or,
2. Whether the Freehold Regional Board may, under its
discretionary authority pursuant to N.J.S.A. 18A:1-1 et seq.,

provide M.H. with a shared-time program at the MAST and
the resident school distriet, Freehold Regional?

STIPULATED FACTS

At hearing, the parties advanced the following stipulations on the record of
the proceedings:

1. The MAST program is located in Monmouth County, New
Jersey, pursuant to N.J.S.A. 18A:54C-1 et seq., under the
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jurisdietion of the Board of Eduedtion of the Monmouth
County Vocational-Technical School (See: Senate Education
Committee Statement Assembly, No. 3805-L. 1983, ¢. 341).

2. That the enabling legislation is Assembly Bill No. 3805 (R-5,
Approved September 8, 1983, Chapter 341, Laws of 1983).

3. That Freehold Regional High School is located in Monmouth
County, New Jersey and petitioner is a bona fide resident of
the school distriet.

4. That Freehold Regional High School offers a comparable
academic program as that offered by MAST.

HISTORICAL ASPECTS AND PRELIMINARY FACTS

Based upon the testimony adduced at hearing, together with certain documents
accepted into evidence, a brief history of the MAST program was presented and is
considered here:

In or about the 1981-82 school year a marine science and technical program
was in operation administered by the Monmouth County Educational Services Commission.
In or about February 1982, operation and jurisdiction of the program were transferred to
the Board of Education of the Matawan-Aberdeen Regional School District, a statutorily
approved Area Vocational-Technical School, which continued to administer the program
for the 1982-83 school year. Pupils accepted, admitted and enrolled in the program were,
generally, Monmouth County residents.

The New Jersey Legislature authorized the establishment of MAST, effective
September 28, 1982, through the passage of L. 1982, ¢. 146 (N.J.S.A. 18A:54C-1 through
18A:54C-~3), the purpose of which is to provide "education to students throughout the
State of New Jersey in the fields of marine sciences, marine trades, marine technologies
and related courses, as well as academic courses.” N.J.S.A. 18A:54C-1. Subsequently, in
1983, the Legislature enacted N.J.S.A. 18A:54C-4 through 7, effective September 8, 1983
(L. 1983, ¢. 341), to supplement N.J.S.A. 18A:54C-1 et seq. The New Jersey Senate
Education Committee St;tement and the statement attached to Assembly Bill No. 3805
provides as follows:

This bill transfers the Marine Academy of Science and Technology
to the Monmouth County Vocational Technical School and brings it
under the full jurisdiction of the county vocational technical sechool
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board. The academy is located at Sandy Hook and uses the
facilities provided by the Department of Interior. It is the only
school of its kind in the State of New Jersey and provides full-time
instructional programs in the marine sciences and related
technologies.

The MAST program commenced operation under the jurisdietion of the V-T
Board on or about September 9, 1983. In the 1984-85 school year, the program enrolled
173 pupils in grades nine through twelve. The distribution of the pupils, by grades, is as

follows:

Twelfth grade 25
Eleventh grade 35
Tenth grade 46
Ninth grade 67

Of the 173 total pupil population attending, 164 pupils are enrolled on a full-
time basis while nine attend on a shared-time basis. Of the nine shared-time pupils, seven
attend by their own choice while two pupils attend on a shared-time basis by decision of
their resident local boards of education.

In addition to a full range of academic subjects, i.e., English, social studies,
mathematics, foreign ianguages, the MAST course offerings include, but are not limited
to, marine Dbiology, marine ecology, oceanography, seamanship, photography, basic
engineering, eleetronics, fishing trades, among others. A unique offering, and required of
all pupils, is the Naval Reserve Officer Training Corps (ROTC). The ROTC program
substitutes for the statutorily mandated health, safety and physical education course,
pursuant to N.J.S.A. 18A:35-5 et seq.

The course offerings and instruction of the MAST program utilize the
interdisciplinary approach. That is to say, the academic course of study, i.e., English,
mathematics, the sciences, etc., are integrated into the marine vocational and technieal
studies. For example, each pupil is required to complete a major research paper in
English each year, the purpose of which is to develop and improve research, writing,
language and communication skills, among others. In achieving the English assignment
goals, the subject matter of the research report crosses over into and involves the other
disciplines of the program such as marine biology, oceanography, ete.
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TESTIMONIAL EVIDENCE

The signifieant testimony in this matter revolved around the central issue as
to whether the respondent Board may insist that its resident pupils enroll in its loeal
school program for the academic courses of study while also enrolled in and attending the
MAST program for the marine sciences and technologies on a shared-time basis. The
testimony of the parties centered on the MAST enabling legislation and, in particular, the
statutory provision is found at N.J.S.A. 18A:54C-4, which reads as follows:

18A:54C—-4 Marine academy of science and technology; transfer to
county vocational technical school board; continuance;
payment of costs

The assets of the Marine Academy of Science and Technology
operating under the auspices of an area voeational technical school
in a county of the fifth class having a population of not less than
450,000 shall be transferred to the county vocational technical
school board and shall continue to operate as a full-time program
as provided under P.L. 1982, c. 146 (C. 18A:54C-1 et seq.), except
that the costs shall be paid as follows:

a.  Local districts shall pay tuition in an amount equal to the
distriet's net current expense budget per pupil for each pupil
attending plus any amount of any category of State aid
payable to the district for that pupil but not to exceed an
amount equal to the per pupil cost of the Marine Academy of
Science and Technology; and

b. If the costs of the program exceed the amounts raised by
tuition, the additional costs shall be paid by the county
voeational technical school except that if the additional
costs, when calculated on an average per pupil basis, exceed
the average tuition payment by $750.00, the county voca-
tional technical school may assess the local districet, for each
pupil attending, an amount equal to the amount by which the
additional costs exceed $750.00. L.1983, ¢. 341 §1, eff. Sept.
8, 1983. [emphasis added]

The focus of the testimony was the respective parties' interpretation of the
statutory language to the effect that the MAST program was to "operate as a full-time
program," together with its respective obligations, duties and/or liabilities. Conflicting
testimony was proffered by agents of the New Jersey Department of Education as to the
meaning of the statute and the intent of the Legislature in promulgating same.
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Milton G. Hughes, Monmouth County Superintendent of Schools, testified,
among other things, that as a representative of the Commissioner of Edueation he had the
primary responsibility to supervise all of the public schools in Monmouth County, included
among them the Monmouth County Vocational-Technical Schools and the Freehold
Regional High School District of respondent. He asserted he was intimately familiar with
the enabling legislation which transferred jurisdiction to the V-T Board because he had
worked closely with members of the Legislature to achieve that end. A major force in the
transfer of jurisdiction from fhe Board of Education of the Matawan-Aberdeen Regional
School Distriet to the V-T Board was due, in great measure, to the financial problems of
the Matawan-Aberdeen Board in administering the MAST program. Another contributing
factor in the legislative transfer involved interested parent groups who wanted the
program to continue and who initiated contacts with area legislators to assure its
continuance. -

Superintendent Hughes asserted, among other things, that N.J.S.A. 18A:54C-4
was clear and unambiguous on its face wherein it set forth the legislative intent that the
MAST program shall operate as a full-time program. He asserted that the "full-time"
provision in the statute was incorporated, in part, because of the remote location of the
educational faecility. He contended that hardship would be visited upon those pupils whose
local resident boards of education would require them to travel to MAST on a shared-time
basis for the marine science and technology and then return to the resident school for
instruetion in the academie subjects. He asserted that legislative intent and the statutory
language providing for a full-time program allowed no discretion on the part of a local
board of education to determine whether the pupil attended MAST on a full-time or part-
time basis. However, a parent could elect as to whether the pupil attended on a full-time
or a part-time basis. The MAST program integ'rat_es the academic studies into the
vocational and technological studies, together with military training. Therefore, contends
Superintendent Hughes, the pupil who is deprived of the full-time program by board of
education action is deprived of equal access to the totality of the program, which is
contrary to the legislative intent and the statutory provision.

Dr. H. Vietor Crespy, Superintendent of the Freehold Regional High School

District, respondent, testified on his own behalf and on behalf of respondent Board. The
essence of his testimony, as it relates to the central issue of the herein matter,
concerned: (1) his interpretation of the statute and, (2) his belief and understanding that a
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local board of education was authorized to determine whether a resident pupil could be
approved to attend MAST on a part-time or a shared-time basis.

Superintendent Crespy testified, among other things, that he and the Freehold
Regional Board supported the MAST program while under the direction of the Matawan-
Aberdeen Board during the 1982-83 school year by authorizing the attendance of seven
Freehold Regional pupils on a shared-time basis. The Freehold Regional Board authorized
the agreed-upon tuition rate of $1,000 per pupil and transmitted $7,000 to the Matawan-
Aberdeen Board in satisfaction of the costs for its seven pupils. He was aware that the
Matawan-Aberdeen Board had difficulty funding the MAST program; however, he was
unaware of the proposed legislation to transfer jurisdiction from the Matawan-Aberdeen
Board to the V-T Board until the legislation was enacted in September 1983. He asserted
he was surprised to learn, subsequent to the passage of N.J.S.A. 18A:54C-4 et seq., that
the burden of funding for MAST would be placed on the local boards of education
participating by allowing their resident pupils to attend. He further contended he
believed the MAST program was to be a state-wide activity, opened to all pupils in the
state, with adequate state education funds to support it.

Superintendent Crespy's review of the enacted statute left no doubt as to its
intent to incorporate a full-time MAST program. It was his belief and understanding,
moreover, that the program would include and provide for shared-time pupils. He
asserted that the shared-time authorization was left unanswered, however, as a result of
what he characterized as the ambiguity of the language set forth in the statute. As a
consequence, he corresponded with the Freehold Regional Board members by way of
memorandum dated September 14, 1983, setting forth his interpretation as follows:

Dear Board Member:

Attached please find relative [sic] information concerning the
MAST program.

In 1981-82 the program was administered by the Educational
Services Commission and taken over by the Matawan-Aberdeen
Regional School Distriet in February of that year. Subsequently,
the Board of Education approved the payment of tuition at the rate
of $1,000 per student for a shared-time program. Transportation
was provided to and from MAST for a half-day.

In 1982-83 the program was completely administered by the
Matawan-Aberdeen Regional School District who received a special
vocational grant. We had two students on a shared-time basis
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transported to and from MAST. There was no cost to the Board of
Education. There were, however, a couple of students who
requested that they be sent full-time. We indicated to them that
that was an arrangement to be made with the Matawan-Aberdeen
Regional School District and any transportation for that full-time
status was to be provided by Matawan-Aberdeen. (I believe one or
two students were in this category.)

For the current school year 1983-84, the status of the program has
been up-in-the-air until most recently when the Governor signed
the attached bill. This bill, surprisingly enough, provides no State
funds for the program as originally requested, but puts the burden
of MAST's financial support on local districts and the vocational
school district. In addition to paying the district's net current
expense budget per pupil (1/2 of $2,840) and any State aid payable
to the distriet for that pupil (equalization aid-I would approximate
1/2 of $1,200), the law allows them to operate a full-time program.
However, our relationship with the county has been on a shared-
time basis and our relationship with MAST has been on a shared-
time program. '

It is obvious that the law does not distinguish between the shared-
time and full-time as written. Various interpretations have been
given to me concerning the law. The [sic] are as follows:

1. Local boards of education have the right to determine
whether it should be full-time or shared-time.

2. Those in the program previously on a full-time basis can
continue in it, while those new to the program may be
determined by the board of education.

Parent interpretation is “that they have the right to full-time
without board of education approval.

Recommendation:

Since every student is required by State law to take courses in
English, mathematics, physical education and social studies, my
office sees no need to pay tuition to another institution or program
when such can be offered in our own distriet. I, therefore, only
recommend shared-time status for this program. [R-2]

Subsequently, on September 23, 1983, Superintendent Hughes convened a
meeting of the local superintendent of schools of Monmouth County to discuss, among
other things, the MAST statutes and its implications for the local boards of education
(R-1). To assist the discussion and interpretation of the statute, Superintendent Hughes
called upon Vincent Calabrese, Assistant Commissioner of Finance.
local board's diseretion to send a resident pupil to MAST on a shared-time basis was not
resolved at the September 23, 1983 meeting. Assistant Commissioner Calabrese asserted,
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moreover, that he would communicate an interpretation of the statute as to the meaning
of "full-time" and "shared-time™ to the local superintendents. That communication was
forthcoming by way of letter, dated March 6, 1984, addressed to the Superintendent of the
Monmouth County Voeational School District with a courtesy copy to Superintendent
Hughes and Superintendent Crespy, among others (J-1). Assistant Commissioner
Calabrese's letter stated the following:

Re: Marine Academy of Science and Technology Admittance
Procedures

Dear Mr. Davey:

You have asked certain questions regarding admittance of students
into the Marine Academy of Science and Technology, pursuant to
the provisions of Chapter 341, Laws of 1983.

As in any vocational program, students have a right to attend the
MAST program. This would apply to both in-county and out-of-
county students, however, pursuant to the provisions of the law,
out-of-county students should be admitted on an 'as facilities
permit' basis, It is the responsibility of the Monmouth County
Vocational School District to establish fair and equitable
admittance procedures. Transportation to the MAST program
would be the responsibility of the resident school district and would
be treated as regular vocational transportation. The only case that
would permit a resident school district to deny a student access to
the program would be where the school district maintains a
comparable program; comparability would mean an equivalent
program viewed in its entirety.

In a sending/receiving relationship, based upon Keyport Board of
Education v. Boards of Education of Union Beach, Red Bank
Regional and Matawan-Aberdeen Regional, October 17, 1983, it
seems apparent that the sending district would be the district
responsible for sending students to the MAST program.

Under the provisions of the MAST law, all students requesting full-
time enrollment, should be given the opportunities provided they
meet admission criteria. A shared-time program may be operated.
The decision concerning shared-time would rest with the resident
distriect if they can establish that their academic program is
comparable to the vocational program and that no undue hardship
would be experienced by the student.

Formula Aid will be paid as in any other sending/receiving
relationship.
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I trust this letter addresses the major concerns regarding MAST

admittance procedures that have been raised. Please feel free to

<Ea11 or write if you have any further questions regarding this issue.
J-1]

Based upon the Assistant Commissioner's interpretation of the statute, the
Freehold Regional Board, on or about April 1, 1984, authorized Superintendent Crespy to
allow four pupils attending MAST on a full-time basis during the 1983-84 school year to be
"grandfathered” and continued in the program. The Board, moreover, advised Superin-
tendent Crespy that all future pupil applications would be approved only for shared-time
attendance of MAST. Superintendent Crespy admitted that the Freehold Regional Board
took no formal action with regard to this advisory authorization for shared-time
attendance. He asserted, however, that the Freehold Regional Board enunciated a blanket
policy granting the Superintendent the discretion to authorize shared-time attendance.
The Superintendent's decision to authorize a resident pupil to attend the MAST program
on a shared-time basis was grounded, in part, upon his assertion that the Freehold
Regional Board offered a "comparable" instructional program in the academic subject
areas and that there was no need for the Freehold Board to be responsible for such tuition
obligations.

By agreement with the Superintendent of the Monmouth County Vocational
Technical School, Superintendent Crespy was to be advised of any and all pupils from the
Freehold Regional school district who applied for admission to the MAST program. On or
about May 9, 1984, Superintendent Crespy was so advised that M.H., the subject of this
controverted matter, had applied and had been accepted to the MAST (P-1, P-3).
Superintendent Crespy testified that M.H. was, during the 1983-84 school year, a pupil
enrolled in the Howell Township Elementary Schools. He asserted that M.H. would, upon
completion of the eighth grade, be a constituent resident pupil attending the Freehold
Regional High School for the ninth grade commencing September 1984. However, because
M.H. had not attended the Freehold Regional schools as of May 1984, the Board had no
record of M.H.

In any event, by way of letter, dated May 9, 1984, Superintendent Crespy
advised petitioners herein, among other things, that the Freehold Regional Board, ". .. has
set forth a policy that any ninth grader in the 1984/85 school year and thereafter can only
apply for [the MAST] program on a shared-time basis (half-time)" (P-3). M.H. was
officially given notice of his acceptance by letter, dated May 14, 1984 (P-1). On May
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18, 1984, the parents of M.H. protested and objected to the Freehold Regional Board's
determination that M.H. attend MAST only on a shared-time basis (P-4).

Assistant Commissioner Calabrese testified, among other things, as to the
genesis of the enabling legislation, N.J.S.A. 18A:54C-4 et seq., and to his participation in
drafting Assembly Bill No. 3805. He asserted that where the resident board of education
provided a comparable educational program and where there would be no undue hardship
on the MAST pupil, the local resident board should have the discretion as to whether the
pupil attend MAST on a full-time or part-time basis. The Assistant Commissioner
admitted he was not competent to determine whether an educational program was
comparable and that undue pupil hardship would have to be determined by the local
superintendent of schools. He, nonetheless, asserted the local board's right to make the
determination as to full-time/part-time attendance because of tpe board of education's
obligation under the statute to pay the resident pupil's tuition at MAST. N.J.S.A.
18A:54C-4(a). He contended that the tuition provision of the statute was ambiguous, but
it was his considered opinion that where a comparable educational program was offered by
the resident board and absent undue hardship on the pupil, the resident board could make
the determination as to full-time/part-time attendance.

DISCUSSION

It is clear that the legislature established the MAST program explicitly "for
the purpose of providing education to students throughout the State of New Jersey in the
fields of marine science, marine trades, marine technologies and related courses, as well
as academic courses." N.J.S.A. 18A:54C-1. The words contained in this provision must be
given their "ordinary and well understood meaning.” Matter of Schedule of Rates for
Barnett Memorial Hosp., 92 N.J. 31, 40 (1983). The key words, "as well as,” strongly imply
that accepted pupils should be offered "academic courses." However, the words cannot be

understood to mean that in order for pupils to attend, such pupil must enroll in academic
courses at MAST. The establishment of such a comprehensive program, nevertheless,
indicates a legislative intent for pupils to be provided the opporturiity to receive 2
vocational education integrated with academic subject matter, which can only be
achieved on a full-time basis. By adopting this complete approach to vocational education
for the pupil population, the legislature has made fruitful employment upon graduation the

possibility more promising. See: Keyport Bd. of Ed. v. Bd. of Ed. of Union Besch, Red

Bank Reg. H.S. and Matawan-Aberdeen, Monmouth Cty., OAL DKT. EDU 11064-82 at 8,
aff'd by Commission's decision, Oct. 17, 1983.
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Although the underlying statutory intent appears to be that a pupil attend on a
full-time basis, the statute also admits to the interpretation that a pupil may take
academic courses in the residential school district. Where more than one interpretation
of a statute can be deduced, its legislative history must be considered. State v. Butler, 89
N.J. 220, 226 (1982). The legislative history must be used to reach a reasonable
construction of the statute to serve the statute's apparent purpose. The statute should
not be construed to reach an absurd or anomalous result. See: Albert F. Ruehi Co. v. Bd.
of Trustee, Industrial Ed., 85 N.J. Super. 4, 13 (App. Div. 1964). See also: State v.

Provenzano, 34 N.J. 318 (1961).

A statute's legislative history includes statements of legislative committees.
It is recognized, however, that a committee's statement "cannot clothe it with a meaning
not fairly within its words and purpose.” N.J. Civil Service Ass'n v. State, 88 N.J. 605,
615 (1982). Furthermore, a committee's statement is not binding on a court. See:
Bellinger v. Bellinger, 177 N.J. Super. 650 (Chan. Div. 1981). According to a statement
by the Senate Education Committee, MAST is a "full-time instructional program in the
marine sciences and related technologies.” Senate Ed. Comm, Statement, Assembly Bill
No. 3805 (1983). This language supports the view that the voeational training offered is to
be linked to academic courses on a day-to-day basis. Otherwise, the committee would not
have reasonably indicated that the program is full-time. Thus, the internal sense of the

statute's purposes--to establish a full-time program--is expressed by the committee
statement.

In addition, the committee's statement indicates the MAST program "is under
the full jurisdiction™ of the Monmouth County Vocational Technical School. Senate Ed.
Comm. Statement Assembly Bill No. 3805 (1983). The committee's use of the words "full
jurisdietion™ cuts against the view that a residential board of education has authority over
attendance policy. For this reason, a residential board of education should not be

construed to have any role or discretion in attendance matters.

Notwithstanding legislative history, the Assistant Commissioner of Education
has suggested a policy that residential school boards may dictate attendance policy. As
stated in a letter from Vincent B. Calabrese, Assistant Commissioner of Education, to
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Edward F. Davey, Superintendent of Monmouth County Vocational School (March 6, 1984),
the policy enunciated is that:

All students requesting full-time enrollment, should be given the
opportunities provided they meet admission criteria. A shared-
time program may be operated. The decision concerning shared-
time would rest with the resident district if they can establish that
their academic program is comparable to the vocational program
and that no undue hardship would be experienced by the student.
{emphasis added] [J-1]

The general rule is that an agency interpretation of a statute on a program
that it administers must be accorded great weight unless it is plainly erroneous or
inconsistent with the Legislature's intent. See: Matter of Lembo, 151 N.J. Super. 242,
249 (App. Div. 1977). The agency's interpretation must be accepted and considered proper
when the statutory provision is ambiguous, or fairly admits to several interpretations, if it
represents "long-continued usage and practice."” Presbyterian Church v. Div. of Alcoholie

Bev. Control, 53 N.J. Super. 271, 276 (App. Div. 1958); Marini v. Div. of Aleoholic Bev.
Control, 1 N.J.A.R. 365, 370 (1980). These two cases involve agency policies that had a

history of usage and acceptance, which is easily distinguished from the instant case.

In Presbyterian Church, a church appealed from a decision of the Director of
the Division of Aleoholic Beverage Control granting a liquor license within close
proximity to two houses of worship. A statute prohibited the issuance of license for sale
of aleohol within 200 feet of a house of worship. The case centered on the application of
a statutory rule of measurement that had been used in prior decisions. The court
approved the rule of measurement by indicating that: "Where the language of a statutory
provision fairly admits of several interpretations, the contemporaneous and long-
continued usage and practice under it requires the construction thus put upon it to be
accepted as the proper one." Presbyterian Church at 276. However, the court disagreed
with the Director's application of the rule and overturned the agency decision.

In Marini, an Administrative Law Judge (ALJ) concluded that an internal
memorandum of the Division of Alcoholic Beverage Control that disapproved of liquor
licenses for spouses or other family members of a disqualified individual could not be the
sole reason to deny a permit. Marini at 370. The ALJ's conclusion was based on a lack of
evidence that indicated the memoranda represented policy "in long-continued usage and
practice.” Marini. On appeal, the Director of the Division overturned the ALJ' decision,
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because the memorandum, in fact, represented policy followed for 45 years and applied in
at least five recent adjudicated matters. Marini at 376, 377. The Director stated that,
"The concept has continually permeated the operations of the Division.” Marini at 377.

For these reasons, I reject the Assistant Commissioner's interpretation of
N.J.S.A. 18A:54C-4.

With respect to the local resident school board's exercise of authority over the
pupil attendance policy at MAST, our Supreme Court has observed on many occasions that
"it is axiomatic that a municipality may not act in an area which the Legislature has
preempted.” Fair Lawn Ed. Assn. v. Fair Lawn Bd. of Ed., 79 N.J. 574, 586 (1979). In
determining whether a particular activity has been preempted, "the Court must determine
whether the Legislature intended its actions to preclude the exercise of local authority.”
Also, in assessing the legislative intent, it must be determined whether the local action
adversely affects the legislative scheme "as an obstacle to the accomplishment and
execution of the full purposes and objectives™ of the Legislature. Fair Lawn at 586-587.

For the reasons explicated above, Il CONCLUDE as follows:

1. The Legislature intended MAST to be a full-time vocational training
program integrated with the academic subject matter and courses of
study.

2. The resident school board's authority over the attendance of a pupil
accepted at MAST on a full-time basis has been preempted by statute"
and, thus, the residential board of education is without jurisdiction over
the MAST program.

I further CONCLUDE that the temporary restraints issued by this court
against the Board of Education of the Freehold Regional High School District are hereby
dissolved, and it is hereby ORDERED that the Board be permanently restrained from
placing M.H. on a shared-time basis at MAST.

It is further ORDERED that the Board continue to provide M.H. with
transportation to and from MAST, pursuant to N.J.S.A. 18A:54C-7,
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A, 52:14B-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

/8 /985 é ;;4&.4_' é._éa‘f___
DATE E.LAW, ALJ

Rece}p’t i\cknowledged:
WA
-

TE DEPARTMENT OF EDUCATION

Mailed To Parties:

DATE
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R.H. AND E.H.
PETITIONERS,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE FREEHOLD: DECISION
REGIONAL HIGH SCHOOL DISTRICT
AND DR. H. VICTOR CRESPY,
SUPERINTENDENT, MONMOUTH COUNTY

RESPONDENTS .

The record and initial decision have been reviewed. No
exceptions were filed within the time prescribed by N.J.A.C.
1:1-16.4 a and b.

Upon careful consideration and review of the record in this
matter, the Commissioner accepts the recommended decision of the
Office of Administrative Law and adopts it as his own for the fol-
lowing reasons.

The enabling legislation enacted relative to the Marine
Academy of Science and Technology (MAST) is clear and unambiguous in
its intent to establish a full-time instructional program available
to New Jersey pupils. Admission procedures and operation of the
MAST program fall under the jurisdiction of the Monmouth County
Vocational-Technical School. Hence, there is no statutory authori-
zation in N.J.S.A. 18A:54C-1 et seq. granting local boards the power
to establish their own admission/attendance policies for those
pupils in their districts who desire to attend this unique educa-
tional program.

A board policy which would serve to unilaterally restrict
pupils' attendance merely to a shared-time program would contravene
clear legislative intent to have a full-time program available to
New Jersey's pupils. If such a policy were allowed to be enacted by
the Freehold Regional High School Board of Education or other boards
of education, it would unquestionably undermine the legislative
intent and purpose for a full-time instructional program to be
operated, a program which by statute is to include not only
specialized vocational courses but academic courses as well. A
board policy which prevents access to the MAST program on a full-
time basis would serve to deprive those pupils of a statutory
entitlement created by N.J.S.A. 18A:54C-1 et seq. Therefore, it is
determined that any policy of the Freehold Regional Board
restricting a pupil's attendance in the MAST program to shared-time
is hereby declared null and void.

Petitioner's son was accepted for full-time attendance in
the MAST program. (P-1) Therefore, there can be no impediment
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raised by the Board which precludes his right to attend a full-time
educational program established by legislation, irrespective of how
cost effective the rationale may be from the Board's perspective.

. Accordingly, it is ordered that the Board be permanently
restrained from restricting M.H.'s attendance to a shared-time prog-
{gm ;2% %AST. Transportation is to be provided pursuant to N.J.S.A.

A -7.

MARCH 7, 1985 COMMISSIONER OF EDUCATION

R.H. AND E.H.,

PETITIONERS-RESPONDENTS,
V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
FREEHOLD REGIONAL HIGH SCHOOL
DISTRICT, MONMOUTH COUNTY AND

DR. H. VICTOR CRESPY, SUPERIN-
TENDENT,

RESPONDENTS-APPELLANTS.

.

Decided by the Commissioner of Education, March 7, 1985

For the Petitioners-Respondents, Real, Ransom, Santaloci
and Capron (Dwight Ransom, Esq., of Counsel)

For .the Respondents-Appellants, Cerrato, O'Connor, Saker
and Collins (James E. Collins, Esq., of Counsel)

For the Amicus Curiae Monmouth County Vocational School
District, Dawes and Brown (Sanford D. Brown, Esq., of

Counsel)

The decision of the Commissioner of Education is affirmed
for the reasons set forth therein. We emphasize, however, that even
though a 1local board is not authorized to determine whether a
student attends M.A.S.T. on a full or shared-time basis, this does
not preclude the student, with the agreement of M.A.S.T., from
choosing to attend on a shared-time basis.

November 6, 1985
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State of New Jersrey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6535-84
AGENCY DKT. NO. 346-8/84

EFTHIMIA N. CHRISTIE,
Petitioner,
V.

BOARD OF EDUCATION OF THE

CITY OF EAST ORANGE, ESSEX COUNTY,
Respondent.

Wayne J. Oppito, Esq., for petitioner

Melvin C. Randall, Esq., for respondent
(Love & Randall, attorneys)

Record Closed: January 4, 1985 Decided: January 18, 1985

BEFORE ROBERT T. PICKETT, ALJ:

PROCEDURAL HISTORY

This is an appeal by the petitioner, Efthimia Christie, contesting her termination

and removal from her position as Curriculum Supervisor of Bilingual/ESL with the

respondent on June 4, 1984, contending, inter alia, that her removal from the position

violated her tenure rights under N.J.S.A. 18A:28-6(c). The petitioner filed a petition with
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the Commissioner of Education on August 1, 1984. Thereafter, on August 30, 1984, the
Commissioner of Education transferred the matter to the Office of Administrative Law
for determination as a contested case, pursuant to N.J.S.A. 52:14B-1 et seq. and N.J.5.A.
52:14F-1 et seq. A prehearing conference was held on October 30, 1984. A hearing was
held on December 13, 1984 and the record closed on January 4, 1985 to allow submission of
memorandum of law by the parties. For the reasons which follow, the petitioner must be
reinstated to her former position on a permanent basis and compensated for any loss of
salary.

UNDISPUTED FACTS

All of the material facts are undisputed, except the nature of the job duties of a
Supervisor of Bilingual/ESL (English as a Second Language) and Supervisor of
Bilingual/ESL and Foreign Languages. From the stipulation of the parties, exhibits and
uncontradicted testimony at the hearing, I hereby FIND the following as undisputed
FACTS.

The petitioner commenced employment with the respondent school district in
December 1977. She held an appropriate certificate as a teacher and was assigned to
teach bilingual students. On October 4, 1978, the petitioner was promoted to the position
of Coordinator of Bilingual/ESL* and remained in that position until September 1, 1979.
On September 1, 1979, the petitioner was again promoted to the position of Curriculum
Supervisor. There were four Curriculum Supervisors, each assigned to a specific subject
matter area. The petitioner was assigned to the subjeet matter area of Bilingual/ESL.

*It is important to note that N.J.A.C. 6:3-1.10 states: "(g)... whenever the title of any
employment shall not be found in the certification rules or in these rules, the holder of
the employment shall be classified as nearly as may be according to the duties
performed.” The title of Coordinator is not found in the rules. The closest category to
Coordinator as set forth in the subject job description is Supervisor to which she was
promoted in September 1977.
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In a notification dated April 23, 1984 and a contract dated April 28, 1984,
petitioner was informed that she would be employed in the East Orange School District
for the 1984-85 school year.

At its meeting on June 4, 1984, the East Orange Board of Education voted to
abolish, among other positions, three ten-month Curriculum Supervisor positions and
create corresponding 12-month supervisory positions, Supervisor of Reading, Supervisor of
English/Language Arts, and Supervisor of Performing Arts, Music, Art/Social
Studies/Humanities.

The three ten-month Curriculum Supervisors were given the option of accepting
the 12-month Supervisor positions in their respective disciplines. All three acepted and
are currently employed in those positions.

At the same June 4, 1984 meeting, the East Orange Board of Education also
voted to abolish the ten-month position of Supervisor of Bilingual/ESL and create a 12-
month position of Supervisor of Bilingual/ESL and Foreign Languages.

The duties and responsibilities of the abolished ten-month Supervisor position and
the new 12-month Supervisor position are the same in the areas of bilingual education and
ESL.

Efthimia Christie was notified by the Superintendent of Schools in a letter, dated
June 5, 1984, that her employment in the East Orange School District was terminated. In
a letter, dated June 6, 1984, Efthimia Christie requested that the Superintendent provide
reasons for her termination.

The Superintendent responded to that request in a letter dated June 14, 1984.
On or about June 12, 1984, the East Orange School District posted a Notice of

Positions Available which included the position of Supervisor of Bilingual/ESL and Foreign
Languages.
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In a letter dated August 7, 1984 to Assistant Superintendent Dr. Kenneth King,
Efthimia Christie requested her employment status for the 1984-85 school year. Dr. King
responded in a letter dated August 17, 1984.

Dr. King sent another letter, dated September 21, 1984, informing Efthimia
Christie of the action of the East Orange Board of Education at its September 18, 1984
meeting.

Efthimia Christie is currently employed as a teacher of Spanish in the Mt. Olive
School District at a salary of $26,700.

Efthimia Christie would be earning $34,193 as the Supervisor of Bilingual/ESL
and Foreign Languages in the East Orange School District.

The parties have stipulated that the duties performed by the petitioner as the
Curriculum Supervisor for Bilingual/ESL are the same as the duties outlined for the 12-
month Supervisor for Bilingual/ESL and Foreign Languages position.

DISPUTED FACTS

The critical dispute herein is to what extent were the foreign language
supervisory duties a part of the 10-month curriculum supervisor position held by the
petitioner. The petitioner, of course, contends that as part of her job she had supervisory
responsibility for foreign language curriculum development in the school system.
Petitioner testified that no other Curriculum Supervisor had district-wide responsibility
for foreign language supervision and indicated that all the job duties described for the
Superivisor of Bilingual/ESL and Foreign Languages position were performed by her as
Curriculum Supervisor.

The respondent presented Antoinette Lamb, the Director of Curriculum, and Dr.

Kenneth D. King, Assistant Superintendent for Personnel and Labor Relations, in support
of its position. Ms. Lamb testified that in her view the petitioner's job duties
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as Curriculum Supervisor for Bilingual/ESL are distinctly different from job duties
specified for Supervisor for Bilingual/ESL and Foreign Language. When asked to detail
the differences between the two positions, Ms. Lamb only cited three differences: (1) the
new position requires responsibility for curriculum mapping, (2) the new position requires
that supervisors be responsible for being aware of research in the area and (3) the new
position requires that the supervisor utilize research findings in order to develop new
curriculum programs (see Exhibit J-12, Items 13, 20 and 23).

Ms. Lamb admitted that the previous job descriptions for curriculum supervisor
were more general than the new job deseriptions for supervisors. The new descriptions
provided the employees with more specificity as to their job duties and make them more
accountable and responsible in their positions. Ms. Lamb stressed that again in her view
the petitioner held no foreign language supervisory duties and that her major focus was
Bilingual/ESL.

Ms. Lamb testified that the other curriculum supervisor positions were retained
and given new titles in specific subject matter areas as opposed to the general and broad
category of curriculum supervisor. Each of the Curriculum Supervisor positions in
reading, English, Performing Arts, Musie, Art, Social Studies/Humanities were changed to
12-month positions.

Dr, King corroborated much of the testimony offered by Ms. Lamb. However, he
did provide more detail with respect to the appointment process. Dr. King testified that
it was his opinion that the addition of the foreign language component to the supervisor

position of Bilingual/ESL was sufficiently new to make the position a "new" position.

CONCLUSIONS OF LAW

Based on the foregoing facts and the applicable law, this court CONCLUDES
that the petitioner acquired tenure in the position of Curriculum Supervisor and in the
new position, Supervisor of Bilingual/ESL and Foreign Language, essentially the same
positions.
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Notwithstanding the different job titles, the petitioner was appointed to a ten-
month Curriculum Supervisor position and assigned to Bilingual/ESL on September 1, 1979
until the creation of the new position, Supervisor of Bilingual/ESL and Foreign Languages,
was created. Any position which has a supervisory component is & position covered by the
teacher tenure statute and, therefore, a position within which tenure can be obtained.
See N.J.S.A. 18A:16-1.1.

Tenure is a statutory right which belongs to all teaching staff members who
meet the conditions of the statute. Spiewak v. Rutherford Bd. of Ed., 90 N.J. 63, 77
(1982); Zimmerman v. Bd. of Ed. of Newark, 38 N.J. 65, 72 (1962), cert. den. 371 U.S. 956
(1963). Generally, tenure is available to teaching staff members who work in positions for

which a certificate is required, who hold valid certificates, and who have worked the
requisite number of years. N.J.S.A.18A:28-5. Spiewak at 8l. N.J.S.A. 18A:28-6(c), the
statute on which the petitioner relies in support of his tenure claim, provides that:

Any such teaching staff member under tenure or eligible to obtain
tenure under this chapter, who is transferred or promoted with his
consent to another position covered by this chapter . . . shall not
obtain tenure in his new position until after:

(c) employment in the new position within a period of three
consecutive academic years, for the equivalent of more than two
academic years.

As defined by N.J.S.A, 18A:l-l, the term "academic year" means "the period
between the time school opens . . . after the general summer vacation until the next
succeeding summer vaeation." The academic year in the respondent's school district was
connpx:ised of 180 days. Therefore, it would seem that the petitioner qualified for tenure
in thé Curriculum Supervisor position by working in excess of two calendar years (the
equivalent of more than two academic years during the academic years 1979-80 and 1980-
81 and the court so FINDS.

The respondent would like this court to view the position of Supervisor of
Bilingual/ESL and Foreign Languages as a "new position" and argues that petitioner has no
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rights to the new position. That view, however, is not consistent with the evidence
adduced at the hearing on this issue. It is clear to the court that the job duties specified
for Curriculum Supervisor for Bilingual/ESL are the same as those of Supervisor for
Bilingual/ESL and Foreign Languages. The reporting relationships are the same and the
core of the job duties are the same as well. ‘The only difference between the two
positions is the addition to the title of "Foreign Languages." This court is satisfied based
on the testimony and numerous exhibits offered by the petitioner that she performed the
"foreign language” component of the new position in her former position as Curriculum
Supervisor. This view of the evidence is further buttressed by the fact that three other
curriculum supervisors in other subject matter areas were permitted to continue their
supervisory duties in the 12-month positions. The petitioner was never given the same
opportunity. Therefore, this court FINDS and CONCLUDES that the job duties for the
"new position" of Supervisor for Bilingual/ESL and Foreign Languages are the same,
including the foreign language component, as the duties performed by the petitioner as
Curriculum Supervisor for Bilingual/ESL.

Petitioner, nonetheless, was removed based on respondent's view of the "new
position." That removal, given this court's finding that she had indeed acquired tenure in
his supervisory position, violated provisions contained in N.J.S.A. 18A:6-10. N.J.S.A,
18A:6-10 requires that a person under tenure of office, position or employment during good
behavior and efficiency shall not be dismissed or reduced in compensation "except for
inefficiency, incapacity, unbecoming conduct, or other just cause, and then only after a
hearing . . . after written charge or charges, of the cause or causes of the complaint shall

have been preferred against such person. . ." None of that was done in this instance.
ORDER
It is therefore ORDERED that the respondent Board of Education of the City of

East Orange reinstate the petitioner to her position as Curriculum Supervisor or an

equivalent position.
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It is further ORDERED that the respondent, Board of Education of the City of
East Orange, pay to the petitioner any amount of salary loss from July 1, 1984 to the date
of her reinstatement.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise extended,
this recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN f ideration.

(5

ROBERT T. PlCKE'l'l‘OAIf/

Receipt §cknowledged:
%W/ /

Nt 23085 e

DAT DEPARTMENT OF EDUCATION

M aileq Parties:

JAN 2 4 1988

DATE~
al
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EFTHIMIA N. CHRISTIE,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY : DECISION
OF EAST ORANGE, ESSEX COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were received
from the parties within the time prescribed by N.J.A.C. 1l:1-16.4a,
b, and c. -

The Board contends in its exceptions that the judge missed
the critical difference between the positions of Supervisor of
Bilingual/ESL and Supervisor of Bilingual/ESL and Foreign Languages
and erred in determining the two positions as equivalent. It argues
inter alia that, in order to reach his decision, the judge had to
reject the clear and precise testimony of the Board's witnesses that
the two positions are different and that in so doing he substituted
his own judgment. Such substitution is contrary to case law which
determines that the Commissioner is not to substitute his judgment
for that of a local board on matters which are statutorily delegated
to it.

Further, the Board alleges that petitioner should be
estopped from any claim because she abandoned her position when
refusing to accept a teaching position in East Orange upon abolish-
ment of her position.

It is unquestioned that a board of education has the right
to abolish a position whenever in its judgment it is advisable for
reasons of economy, reduction in the number of pupils, change in the
administrative or supervisory organization of the district or other
good cause. N.J.S.A. 18A:28-9 The central issue in this matter
evolves around whether petitioner has entitlement, by virtue of
tenure and seniority, to the allegedly newly-constituted Supervisor
of Bilingual/ESL and Foreign Languages position.

In determining an individual's tenure and seniority rights,
it has been clearly established that the employment must be viewed
in terms of the actual duties performed under the certificate
required. Thus, the duties performed, rather than the title of the
position or the job description, are controlling; one must look to
the substance rather than the form. Beute v. Board of Education of
the Borough of North Arlington, decided by the Commissioner
September 14, 1981, aff'd State Board February 3, 1982
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In the instant matter, the job description for petitioner's
position as a curriculum supervisor in the East Orange School
District (J-1l1) is so vague as to be virtually useless in rendering
a determination as to her entitlement to the ''new'" supervisory posi-
tion. This should serve as a warning to boards of education of
problems which can arise when a supervisor's job description is so
vague that it fails to reflect specific responsibilities and duties
in the curriculum area assigned. Had the East Drange Board revised
the job description in accordance with and upon the imple- mentation
of N.J.A.C. 6:3-1.10 in September 1983, it 1is conceivable that
litigation might have been avoided in this matter.

Upon careful, thorough review of the record, the Commis-
sioner determines that petitioner has been able to demonstrate that
her duties were not restricted to those of bilingual/ESL and that
she did perform duties in the foreign languages area. Inter alia,
Exhibits P-36 through P-38 clearly establish that she performed
formal evaluations of staff members teaching French and Spanish in
addition to those teaching in bilingual programs. (P-39) Exhibit
P-40, an evaluation of petitioner's own performance, addresses not
only bilingual/ESL duties but foreign 1language related ones as
well. Exhibit P-40 states in part:

t«%%She continues to work cooperatively with
building supervisors and staff by providing
in-service assistance to foreign language
teachers. ***

PROFESSIONAL IMPROVEMENT PLAN

It is recommended that Mrs. Christie continue the
excellent work she is doing with particular
emphasis upon:

1 increasing the articulation between
Bilingual/ESL and regular school pro-
grams, particularly Foreign Language,
Business Education and Related Arts.

2 acquainting herself with available
microcomputer software in the areas of
Bilingual/ ESL and Foreign Language.

3 increasing to the maximum extent pos-
sible her participation in all district
sponsored inservice training or profes-
sional development activities as well
as other related meetings or sessions
at which her presence can be reasonably
expected. x**" (P-40, at pp. 2-3)

Hence, two of the three items listed within the Profes-
sional Improvement Plan section of the evaluation deal with foreign
language as well as bilingual/ESL.
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There is nothing in the evidential record to substantiate
the Board's contention that petitioner had no foreign language
duties. Nor is there anything in the evidential record to refute
petitioner's allegation that no other curriculum supervisor had
district-wide supervisory responsibility for foreign languages.
Where conflicting evidence is offered in a case, the individual who
hears the conflicting testimony is given the charge to judge the
credibility of the testimony. Paternoster v. Leonia, decided by the
Commissioner November 9, 1982, rev'd State Board March 7, 1984
While the Commissioner has the power to amend or reject an initial
decision, where conflicting testimony exists the Commissioner must
give deference to the trier of fact. The Commissioner determined
the following in Campanile v. Board of Education of Middletown,
decided by the Commissioner March 2, 1982:

"[W]here conflicting evidence 1is offered on any
issue and there is sufficient evidence contained
in the record to reasonably support the findings
made, the Commissioner will defer to the judgment
of the hearer on questions of credibility since
he/she had the opportunity to hear and observe
the witnesses and so was in a better position to
assess credibility. Cf. Close wv. Kordulak
Brothers, 44 N.J. 589, 599 (165); Parker v.

Dornbierer, 140 N.J. Super. 185, 188 (App. Div.
1976 ) . #x*" (Slip Opinion, at pp. 19-20)

The Commissioner concludes that there is sufficient evi-
dence contained in the record to reasonably support the findings
determined by the judge, and defers to his judgment on the question
of credibility for the reasons cited above.

The Commissioner is unpersuaded by the Board's argument
that petitioner's claim is barred duve to abandonment of position.
On June 5, 1984 she was notified by the Board that employment would
not be offered to her for the 1984-85 school year. Despite the fact
that petitioner had acquired tenure in the East Orange District not
only as a curriculum supervisor but as a Bilingual teacher, the
Board dragged its feet in offering her employment in that capacity
until September 21, 1984, nearly two months after the filing of her
petition with the Commissioner and after she had been offered a
teaching position in the Mt. Olive School District.

Having determined that petitioner was improperly deprived
of the supervisory position for Bilingual/ESL and Foreign Languages,
the Commissioner adopts the recommended decision rendered by the
Office of Administrative Law as the final decision in this matter.
Petitioner is to be reinstated to the supervisory position imme-
diately and to be paid all salary, emoluments and benefits lost
during the period of her improper dismissal, less any monies earned
during that time.

MARCH 11, 1985 COMMISSIONER OF EDUCATION

309



You are viewing an archived copy from the New Jersey State Library.

State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 3494-84
AGENCY DKT. NO. 130-4/84

YVONNE MELI,

Petitioner,

v.

BOARD OF EDUCATION OF THE
BURLINGTON COUNTY VOCATIONAL-
TECHNICAL SCHOOL, BURLINGTON
COUNTY,

Respondent.

Douglas B. Lang, Esq., for petitioner (Katzenbach, Gildea & Rudner, attorneys)

John E. Queenan, Jr., Esq., for respondent

Record Closed: December 10, 1984 Decided: January 24, 1985

BEFORE LILLARD E. LAW, ALJ:

_Petitioner, a tenured teaching staff member in the employ of the Board of
Education of the Buriington County Vocational-Technical School (Board), alleges, among
other things, that the Board's withholding of three days' salary for her absence from work
as a result of her appearance at an administrative hearing conducted by the Office of
Administrative Law on December 1, 5 and 9, 1983, was arbitrary, capricious and
unreasonable and in violation of the terms and conditions of the Collective Bargaining
Agreement between the Board and the Burlington County Vocational-Technical Education
Association (Association). The Board denies the allegations asserting, among other things,
that it had a reasonable basis for its actions and, therefore, requests that the herein
Petition of Appeal be dismissed.
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Petitioner filed her Verified Petition of Appeal before the Commissioner of
Education on April 19, 1984, pursuant to N.J.S.A. 18A:6-9. On May 14, 1984, the Board
filed its Answer and on May 16, 1984, the matter was transmitted to the Office of
Administrative Law for determination as a contested case, pursuant to N.J.S.A. 52:14B-1
et seq. and N.J.S.A, 52:14F-1 et seq. A prehearing conference was held on July 11, 1984,
while the matter was pending a determination in nonbinding arbitration. As a
consequence of the pending arbitration proceedings, the parties requested that a hearing
before the Office of Administrative Law be postponed until November 1, 1984, and the
request was granted. A limited hearing was conducted on November 1, 1984, and the
parties were granted leave to submit posthearing memoranda of law. The last submission
was received on December 10, 1984, which constituted the closing date in this matter.

ISSUES

The issues agreed upon by the parties to be determined by this tribunal are as
follows:

1.  Whether the Board's withholding of petitioner's pay for her
court appearance was in retaliation for petitioner's
legitimate redress of grievances against the Board and was in
violation of petitioner’s rights of the First and Fourteenth
Amendments to the Constitution of the United States and
comparable New Jersey State Constitution provisions.

2.  Whether the Board's withholding of petitioner's pay for three
days for her court appearance was an arbitrary, capricious
and unreasonable act by the Board.

UNCONTESTED FACTS

Petitioner is a teaching staff member with a tenure status in the Board's
employ. On April 18, 1983, the Board acted to withhold petitioner's employment and
adjustment salary increment for the 1983-84 school year grounded upon the Board's
allegation that her absence from duty was excessive during the 1982-83 school year.
Thereafter, petitioner appealed the Board's action to the Commissioner, pursuant to
N.J.S.A. 18A:29-14, and the matter was subsequently transmitted to the Office of
Administrative Law for determination as a contested case. A hearing was conducted by
an administrative law judge on December 1, 5 and 9, 1983, at which petitioner was in
attendance. A further hearing was conducted on January 3, 1984, which proceeded in
petitioner's absence.
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Prior to the above-referenced proceedings, the Board and Association entered
into a Collective Bargaining Agreement (Agreement) which contained, among other
things, the following provisions:

Article XII D. Court Appearance

1.  Any employee who is required to be present by a court of law
through no fault of his/her own, and who exhausts his/her
personal days will receive full pay minus substitute pay for
the day(s) involved.

2. Time necessary, with full pay, for appearance in any
proceeding connected with the employee's employment or
with the school system will be granted, if the employee is
required by law to attend and not an improper act of the
employee.

Article XIX Miscellaneous Provisions

B. Nothing contained herein shall be construed to deny or
restrict to any person such rights as he/she may have under
any statute in the State of New Jersey, including Title 18A
Education of the New Jersey Statutes, or other applicable
statutes and regulations.
On or about November 11 and 29, 1983, petitioner submitted requests for three
personal days to attend the administrative hearings scheduled on December 1, 5 and 9,
1983, all of which were approved. On December 2, 1983, petitioner changed her requests
from three days' personal leave to three days' absence for court appearance leave,
pursuant to Article XII, SD. 2. Petitioner's request was approved by her building principal.
Subsequently, on December 6, 1983, the Superintendent of Schools denied petitioner's
request for court appearance leave.

Thereafter, on March 12, 1984, petitioner filed a grievance seeking
reinstatement of payments withheld from her selary for the three days she appeared at
the administrative hearings. Petitioner's requested relief was denied by the Board. As a
consequence of the Board's denial for the requested relief, the Association sought
arbitration on petitioner's behalf. The arbitrator, duly selected in accordance with the
Agreement, issued an award in favor of petitioner on July 20, 1984. The Board has failed
and/or refused to honor the arbitrator's determination and award to reimburse petitioner
for the three days' salary withheld.
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TESTIMONIAL EVIDENCE

Limited testimony was proffered by the Superintendent, among other things,
as to his interpretation of Article XH in the Agreement and his reasons for denying
petitioner's request for court appearance leave time. He asserted that it was he who is
authorized to make the decision as to whom is afforded court appearance leave with pay.
In the event the Superintendent determines the requested court leave is inappropriate, he
is also authorized to withhold the employee's salary for the time the employee is absent
from duty for a court appearance.

The Superintendent testified that he determined that petitioner was ineligible
for court leave time because it was petitioner who brought the action against the Board
and challenged the Board's action to withhold petitioner's annual salary increment and
adjustment for the 1983-84 school year. He further asserted that petitioner's challenge
did not relate to petitioner's employment and, therefore, under the terms and conditions
of Article XII, petitioner was ineligible for the paid court leave time.

DISCUSSION

The instant matter arose out of a controversy wherein petitioner challenged
the Board's action to withhold her 1983-84 salary increment and adjustment, and the
Board's subsequent action to deny petitioner's request to be absent from duty in order to
prosecute her challenge. It is necessary, at this juncture, to consider the statutory
provision which grants a local board of education the authority to withhold salary
increments to determine whether, in so doing, it incurs any additional duties and/or
liabilities. The controlling statute is found at N.J.S.A. 18A:29-14, and provides in
pertinent part, as follows:

Withholding increments; causes; notice of appeals

Any board of education may withhold, for inefficiency or other
good cause, the employment increment, or the adjustment
inecrement, or both, of any member in any year by a recorded roil
call majority vote of the full membership of the board of
education, within 10 days, to give written notice of such action,
together with the reasons therefor, to the member concerned. The
member may appeal from such action to the commissioner under
rules prescribed by him. The commissioner shall consider such
appeal and shall either affirm the action of the board of education
or direct that the increment or increments be paid. The
commissioner may designate an assistant commissioner of
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education to act for him in his place and with his powers on such

appeals. It shall not be mandatory upon the board of education to

pay any such denied increment in any future year as an adjustment

increment.

Amended by L. 1968, c. 295 § 13, eff. Sept. 9, 1968. {emphasis

added]

It is apparent from the statute that the herein Board is vested with the
discretionary authority, grounded upon inefficiency or other good cause, to withhold
petitioner's employment inerement, or the adjustment increment, or both. It is equally
apparent that the affected employee may, at his/her choosing, appeal the Board's
determination to the Commissioner, pursuant to the statute and administrative
regulations promulgated by the State Board of Education as found at N.J.A.C. 6:24-1.1 et
seq. Petitioner's right to challenge the Board's action to withhold her salary increment is
thus protected by the express and unambiguous language of the statute. In the event the
affected employee determines to challenge the board of education decision to withhold, as
petitioner herein so determined, the appropriate Petition of Appeal is filed pursuant to
Administrative Regulations within the time constraints found therein. The Board is
compelled to answer the petition, thus joining issue in the controverted matter, with the
parties given the opportunity for a full plenary hearing before an impartial tribunal.
Subsequent to an analysis of the evidence presented together with the applicable law, the
Commissioner, by statute, "shall either affirm the action of the board of education or
direct that the increment or increments be paid." The Commissioner has in numerous
instances been called upon, in this quasi-judicial capacity, to make determinations
regarding the reasonableness of the actions of local boards of education in the exercise of
their discretionary powers. McCabe v. Bd. of Ed. of the Tp. of Brick, Ocean Cty., 1974
S.L.D. 299, aff'd, State Bd. of Ed. 315, aff'd, N.J. App. Div., April 2, 1975, A-3192-73
(1975 S.L.D. 1073). Where the Commissioner has found the action of the local board of
education to be reasonable, he has sustained the action. Thomas v. Morris Tp. Bd. of Ed.,
89 N.J. 327 (App. Div. 1965), aff'd, 46 N.J. 581 (1966). Similarly, where the Commissioner
has determined the board of education's action to be arbitrary, capricious or unreasonable,
he has applied his quasi-judicial authority to overturn such action. Fanella v. Bd. of Ed. of
Washington Tp., et als., Morris Cty., 1977 S.L.D. 383; Cf. Kopera v. West Orange Bd. of
Ed., 60 N.J. Super., 288 (App. Div. 1960).

Petitioner's rights to challenge the herein Board's action to withhold her
increments are further protected under the rubric of N.J.S.A. 18A:6-9 (the
Commissioner's jurisdiction to hear and determine, without costs to the parties, all
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controversies and disputes arising under school laws) where, at N.J.S.A. 18A:6-20, it
provides, in pertinent part, that:

Any party to any dispute or controversy or charged therein, may be

represented by counsel at any hearing held in or concerning the

same and shall have the right to testify, and produce witnesses to

testify on his behalf and to cross-examine witnesses produced

against him, and to have compulsory process by subpoena to compel

the attendance of witnesses to testify and to produce books and

documents in such hearing. . . .

Accordingly, petitioner's right to challenge the Board's action, coupled with
her concomitant right to a full plenary hearing on the merits of the challenged action, is

protected by statute under the education laws.

The herein action arises out of the Board's refusal to reimburse petitioner for
the days she was absent from duty while prosecuting her claim for reinstatement of her
withheld salary increments for the 1983-84 school years. Petitioner claims entitlement
for salary reimbursement on the days she appeared at hearing under the Board's policy,
Article XII, § D.2. The Board counters petitioner's claim by asserting, among other
things, that: (1) the administrative law judge and the Commissioner sustained the Board's
action to withhold petitioner's salary increments; and, (2) petitioner does not meet the
criteria of Article XI, § D.2, that she was required to be present by a court of law
through no fault of her own. The Board contends that while it cannot prevent petitioner
from taking time off from her assigned duties to attend the administrative law hearings,
the Board is not required to pay petitioner's salary for days during which she did not work
for these reasons. The Board further asserts, through its Superintendent, that petitioner
was ineligible for court leave time because it was she who brought the action against the
Board and that her challenge was not related to petitioner's employment.

As a consequence of the Board's denial and refusal to reimburse petitioner for
the days' absence with regard to her litigation, petitioner sought and was granted an
award through advisory arbitration. The arbitrator found, among other things, that the
Board violated its policy, Article XII, § D.2., and awarded a salary reimbursement to
petitioner for the three days' absence caused by her attending the administrative
proceedings (P-1). This court admitted the arbitrator's report into evidence in accordance
with the criteria set forth in Thorton v. Potamkin Chevrolet 94 N.J. 1 (1983). The Board
has failed and/or refused to comply with the arbitrator's findings and award.
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I FIND the Board's reasons to deny petitioner's requested reimbursement for
salary withheld as a consequence of her attending the administrative proceedings to be
without merit. This finding is grounded, in part, upon the foregoing discussion and, in
part, upon the clear and unambiguous language of the Board's policy found at Artiele XII,
§ D.2. The Commissioner and our courts have stated that it is clear that a policy of a
board of education must be reasonable. It follows that the interpretation and
implementation of that policy must also be reasonable. The Commissioner, relying upon
court dicta, has established guidelines for the interpretation of board of education policy
where he said in the matter of Harry A. Romeo, Jr. v. Bd. of Ed. of the Tp. of Madison,
Middlesex Co., 1973 S.L.D. 102, 106, as follows:

***In ascertaining the meaning of a policy, just as of a statute,
the intention is to be found within the four corners of the
document itself. The language employed by the adoption should be
given its ordinary and common significance. Lane v. Holderman,
23 N.J. 304 (1957). Where the wording is clear and explicit on its
face, the policy must speak for itself and be construed according to
its own terms. Duke Power Company, Inc. v. Edward J. Patten,
Secretary of State, et al., 20 N.J. 42, 49 (1955); Zietko v. New
Jersey Manufacturers Casualty Insurance Co., 132 N.J.L. 206, 211
(E. & A. 1974); Bass v. Allen Home Development Company, 8 N.J.
219, 226 (1951); Sperry and Hutchinson Co. v. Margetts, 15 N.J.
203, 209 (1954); 2 Sutherland Statutes and Statutory Construction
(3rd ed 1943), Section 4502.

Similarly, the Court held in Newark Publisher's Assn. v. Newark Typographical
Union, 22 N.J. 419, 427 (1956) that:

***+We are not at liberty to introduce and effectuate some
supposed unrevealed intention. The actual intent of the parties is
ineffective unless made known in some way in the writing. It is not
the re