
' NEW JERSEY 

SCHOOL LAW 

DECISIONS 

January 1,1986 to December 31,1986 

VOLUME 3 
PAGES 1579-2378 

Saul Cooperman 
Commissioner of Education 

You are viewing an archived copy from the New Jersey State Library.



If you don't have the 
New Jersey Administrative Reports, 
Second Edition ... 
You're not up on the latest 
in New Jersey Law. 

The daily decisions of New Jersey's administrative agencies apply the state's 

laws and regulations to real life situations setting the precedents every attorm 

needs to know. If you have a business or law practice that is affected by state 

regulations, you need the NJAR 2d. You can order the complete set or only 

those segments that interest you. Barclays makes it easy to get just the 

reports you need. 

Barclays is the Official Publisher of the New Jersey Administrative Reports, 

Second Edition. This latest edition contains 15 times more decisions than the 

prior edition. A concise summary precedes each decision so you get to the 

facts in seconds! 

The New Jersey Administrative Reports Second Edition (NJAR 2d) brings you the 

decisions of New Jersey administrative agencies in timely monthly releases. 

You can subscribe to the NJAR 2d as a complete set or buy any of the 44 

agency-specific units. 

Call (800) 888-3600 for more information. 

BARCLAY s· 

You are viewing an archived copy from the New Jersey State Library.



' 
NEW JERSEY 

SCHOOL LAW 

DECISIONS 

January I, I 986 to December 3 I. 1986 

Published by 

RARCI,AYS 

Bardays Law Publisher • P.O. Box 3066 • South San Francisco, CA 94080 • Customer Service (800) 888-3600 

You are viewing an archived copy from the New Jersey State Library.



You are viewing an archived copy from the New Jersey State Library.



BOARD OF EDUCATION OF THE 
BOROUGH OF LAWNSIDE, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF HADDON HEIGHTS. CAMDEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Off ice of 
Admi ni strati ve Law have been reviewed. Except ions . as we 11 as repl v 
exceptions, filed by both parties were not submitted within the time 
prescribed by N_.J.A_J::. l:l-16.4a, band c. 

The pivotal issue in the instant matter is whether the 
selection process developed by Haddon Heights High School (HHHS) for 
the admission of pupils to the National Honor Society (NHS) is 
arbitrary, capricious, unreasonable or administered inconsistently 
and in violation of the guidelines of the NHS. Having carefully 
studied the record, including the six days of hearing transcripts in 
the matter, the Commissioner finds that it is, and affirms the 
initial decision, with modification, for the reasons that follow. 

Initially, the Commissioner adopts from the initial 
decision the ALJ's explanation of the procedure used for the 
selection of pupils to the NHS at HHHS, which is set forth below for 
clarity of discussion: 

The procedure utilized for the selection of pupils to 
the NHS was described by its advisor. An announcement 
was made to seniors over the school's public address 
system in September 1983 that the NHS selections would 
be made in spring 1984 and that all pupils with a 
grade point average (GPA) of 85 or above at the end of 
the junior year would be considered. After checking 
the GPA of all eligible pupils for accuracy a 
mandatory meeting of those eligible seniors was held 
to explain the selection process. Each pupil was 
given a form to fill out (R-1) on which they were 
asked to list the activities in which they were 
involved and any other activity they wished 
considered, in or outside of the school. S.S. 
submitted her completed form (R-3). 

The NHS handbook establishes four criteria against 
which each eligible pupil is measured when being 
considered for membership. Those criteria are: 
Scholarship,<' Service, Leadership, and Character 
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(R-b). Rating points are awarded in each category as 
follows: 

"4," outstanding - highly worthy of membership 
"3," superior -worthy of consideration 
"2," average - but worthy of consideration 
"0," weak- not worthy of consideration-

(J-1, /13)' 

These ratings are then applied to the four criteria by 
each of the pupils' teachers and a numerical sum is 
derived. When divided by the number of teacher's 
ratings the individual pupil's numerical average is 
determined (J-1, #6). S.S. received a total of 175 
points given in 54 evaluations by a number of her 
teachers. Her point average was 3.24 (J-1, #b). 

At this juncture an overview of the NHS selection 
procedures, as outlined in its handbook -Appendix II, 
is in order (P-2). Each school is encouraged to 
develop its own selection procedures designed to •meet 
the school program. 

'The NHS procedures use the figures 4. 3. 2. 1. HHS 
uses a 0 in place of the 1. 

~' The Commissioner notes, by way of clarification, that ratings as 
they relate to scholarship do not take GPA into account, but rather 
allow the faculty to assign ratings on the basis of effort. Thus. 
students with the best GPAs may receive lower ratings than students 
perceived as working up to their ability. 

The schools are also encouraged to be as objective as 
possible and cautioned that subjective methods may be 
suitable only for small schools in which the faculty 
is well acquainted with all of the pupils. HHHS 
followed the NHS guidelines in general with 
modifications designed for local use. However, there 
was a significant departure from an objective 
evaluation in the area of scholarship. Pupils' GPA's 
were not ranked or rated other than meeting the 
minimum requirement of an 85 to be eligible for NHS 
consideration. The faculty advisor testified that a 
pupil with an 86 average in scholarship who was 
working to his/her maximum potential could get a 4 
(four) in scholarship. Therefore, even a scholarship 
rating was highly subjective. GPA's were not 
available to the selection committee when it evaluated 
pupils' scholarship. As shown above, the sums of the 
scores in the four areas evaluated were divided by the 
number of evaluators to reach each pupil's final point 
average, which was 3.24 for S.S. The pupils' point 
averages were then plotted on a frequency distribution 
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chart. (R-5 is a sample. The actual chart was 
destroyed). After examining this chart the selection 
committee decided on a cut-off point of 3.5 prior to 
reviewing any candidates. The pupils' identities were 
not known prior to establishing the cut-off point. 
After the cutoff point was decided, the faculty 
advisor(s} read to the selection committee the 
information sheets for all pupils whose average 
evaluation was 3.5 or higher. These pupils were voted 
on separately and all pupils with a 3. 5 average or 
higher were selected for induction into the NHS. 

Pupils whose evaluations ranked between 3.5 and 3.0 
were then read to the selection committee by the 
advisors. Three pupils below 3. 5 were also selected 
for induction into the NHS. All three had avera11;e 
evaluations higher than S.S. Their selection was 
based on "outstanding" service which each had 
performed. Class rank was not considered by the 
selection committee. The class ranking of the pupils 
inducted was 1, 2. 3, 4, 9, 12, 13. 15, 18, 23. 26, 
31, 33, 34, 51, and 67 (J-4). 

As earlier stated, in addition to the four criteria 
utilized for evaluating pupils, the selection 
procedure also included the evaluation of pupils' 
activities in the school and in the community. 
(Initial Decision, ~nte) 

Appendix II of the NHS Handbook issued for use beginning 
with the September 1984 school year, but which was implE"mented at 
BHHS for the l'l84 graduating class (see Tr. II-157) of which S.S. 
was a part, states: 

Examples of Member Selection Procedures 

Each school is encouraged to develop its own 
selection procedure designed to fit the school 
program and to meet the local needs. To show the 
range of poss i bi 1i ties, the following are cited 
as examples of plans that schools have used. 

Method of Selection. As a rule, the more 
objectivea select1on plan, the easier it is to 
administer. Parents and students alike seem to 
approve of the objective method. Subjective 
methods may be appropriate for small schools in 
which the faculty is well acquainted with all of 
the students. (at p. 81) 

Although technically HHHS followed the NHS Handbook 
Appendix in developing a selection procedure, it selected from the 
"objective methods" (NHS Handbook Appendix II, at p. 81} offered as 
samples in Appendix II those factors which allowed greatest 
subjectivity. Notwithstanding any reservations regarding the HHHS's 
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_,, 

preference for entirely disregarding grades as a basis for 
scholastic evaluation once the GPA screening was tallied, generally, 
the process was relatively objective until the point when th~ 
selection committee also chose three more students from among the 
"at least 15" candidates who did not fall above a 3. 5 average in its 
staff evaluations (Tr II-184} At that point, all objectivity was 
abandoned. · 

Much of the argument at the hear 1 .. g centered upon whether 
th~ evaluations of teachers were accurate in assessing S.S. •s 
leadership and service. The issue here is not the 3.24 rating 
petitioner received. Rather. the Commissionet is concerned with the 
separAte and distinct criteria the committe" applied to those 
students who fell below 3.5. That the committe .. had set a criterion 
that all students eligible for NHS particip. c.e in three extra
curricular activities is not in itself ObJe~t ionable. That it 
failed to adhere to that single, objective criter wn with the 3.5 -
3.0 group, and applied instead a totally subjec' ive criterion by 
determining that thesP students' admission was c0ntingent upon 
"unique" or "extraordinary" or "outstanding conur ... nity service" is 
repugnant to the spirit and the letter of the NHS guidelines and 
rules. (Tr. III-41, F~e also Tr. II-lb0-162.) 

Nowhere in the NHS Handbook is there ment )n of admitting 
students in addition to those above the cutoff point. Assuming 
!!£g .. l!~~c!.9 that it was appropriate to select s tude11 t s from be low the 
cut-off point, one wonders why the selectior· committee did not 
simply choose the next three highest point achievers for admission 
to NHS. Instead, the committee evaluated each student's written 
statement of activities and decided on the basis of factors entirely 
personal and subjective that participation in a work-study program 
at a local hospital, raking leaves for senior citizens, announcing 
football games. and practicing with the Philadelphia Orchestra were 
contributions deserving greater recognition than any of those 
services the other candidates proffered on their activity sheets. 
In the Commissioner's opinion, assessing any of the above-mentioned 
fine community services as being better service to HHHS than service 
as a basketball scorekeeper or achieving the singular distinction of 
being HHHS • s sole Rutgers Scholar for 1 1}84 allows for select ion to 
'>ecome highly personalized and subject ·to the whim of the 
selectors. 

S.S. is a student who not only met the criteria for 
admission to NHS based on her sterling scholastic record. but she is 
also one who far exceeded the requisite three extracurricular 
involvements required for eligibility. Significantly, the 
Commissioner notes that had S.S. participated in fewer activities, 
she might have fared better in her rating. 

Consider, as an example, A.IC, who was selected for 
admission to NHS from among the group of candidates whose staff 
evaluation averages totaled between 3.0 and 3.5. The committee 
selected her from among the "at least 15" others because it felt 
hers was a "unique program," part1c1pating in a medical-type program 
coexisting during the school year. (Tt. III~41) The two other 
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activities in which A.K. participated were Scribe, the school 
newspaper, and library aide. However, both Scribe and the hospital 
program were year-long contributions. Thus, no evaluation would 
have been forthcoming from teachers on those activities until the 
end of the year, months after the NHS select ions were made. Also. 
the record is unclear as to whether out-of-school, community 
activities were even subject to evaluations by school staff. 
Evidently, then. the only extracurricular activity for which A.K. 
would have been evaluated at the time the matter was before the 
selection committee was as a library aide. If she were to receive 
all "4's" in her evaluation from the faculty member who was advisor 
to that organization, she would have a rating tl.ilthE!! than a student 
whose contributions were more numerous, but for which the candidate 
received scores lower than all "4 's." Further, if indeed there were 
no evaluations submitted on community activities, such as 
involvement in an after-school medical program, thE'n, in fact, the 
basis upon which the committee made its determination was the more 
egregiously flawed in that the only basis for her being selected was 
predicated on the student's own report of that activity. 

The record is replete with examples already cited bv the 
ALJ indicating that the selection committee was unfamiliar with the 
NHS Handbook, the Rutgers Scholar program and with the individual 
candidates who were in that group between 3.0 and 3.5. (See Initial 
Decision, ante) The Commissioner finds, as did the AW, that the 
committee' s~Tack of information represents a further breach of its 
duty to evaluate candidates fully and fairly. 

Furthermore, and most distressing to the Commissioner, is 
the blatant admission of counsel for the Haddon Heights Board that 
the information provided in her April 15, 1985 letter, 
reconstructing faculty evaluation of S.S. which counsel provided 
only under an Order, from two ALJ's was 

from my work product and information as reasons 
for teacher evaluations. No teacher has 
purported to give reasons why she was not 
admitted, but merely reasons why they evaluated 
the students the way they did. (Tr. VI-164-165} 

The import of this admission is made clear in context of 
the procedural history of discovery in the instant matter. In 
accord with J~~,_l'li!.<t~,l'f_,!,...:.........Y_l!Q~r_L.QL};<!tlf.ll !_i_q_!!.__QJ_~":ne_B_Q_I'_()Ilgll 
of Bernardsville, 1981 S.L.D. 321, State Board 339, aff'd Superior 
Cour~ AppellaFe Division;- May 12, 1983, counsel for Lawnside 
requested of the Haddon Heights Board reasons for S. S. • s 
nonselection. The Haddon Heights Board refused to do so. citing 
teacher confidentiality and indicating that the records in the 
matter had been destroyed. It is unclear as to whether the records 
were, in fact, destroyed in March 1984, as Lawnside avers, or in 
June 1984, as the Haddon Heights Board avers. Nevertheless, 
following the filing of a Petition of Appeal, counsel for Lawnside 
served the Haddon Heights Board with interrogatories. Interrogatory 
No. 6 stated: 
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6. With sufficient explectness (sic) to inform 
[S.E.S.] of any alleged deficiencfes so that she 
could correct them, state with specificity the 
reasons for the non-election of (S.E.S.) to the 
Haddon Heights Honor Society in her Senior Year. 

The answer from the Haddon Heights Board was as 
follows: 

A. [S.E.S.]'s scores in Leadership and Service 
were not high enough to bring her overall total 
score to 3.50. 

Thereafter, on January 4, 1985. a written order by former 
ALJ Judith Wizmur was issued compelling more specific answers to 
interrogatories and compelling the Haddon Heights Board to answer 
supplemental interrogatories propounded by Lawns ide. On 
February 11, 1985, ALJ August Thomas ordered the Haddon Heights 
Board to supply more specific answers to Interrogatory No. b. The 
April 11, 1985 letter from counsel to the Board followed, providing 
information from S.S. •s teachers, among them her advisor's 
recommendations on clubs that endured throughout the senior year 
Thus, it is clear that such information is irrelevant as it relates 
to reasons why S.S. was not admitted to NHS for two reasons: 

1. The information provided was not in response 
to the interrogatory because it did not 
purport to be ~asons why S.S. was not 
admitted but, rather, merely reconstructed 
faculty recollections as to what their 
evaluatiOQ! of S.S. were; and 

2. Some of the above reconstructed evaluations 
were submitted for activities which were 
never a part of the original process because 
they were year-long activities not subject 
to inclusion in the original selection 
process. 

On the fourth day of hearings in this matter, Lawnside, 
having become aware of the above, made a motion for summary 
judgment, based upon the revelation that the matter had proceeded to 
trial without the discovery required by L!l.·.~·, supra. and ordered 
by two ALJs. AW Thomas denied the motion and d1rected the Haddon 
Heights Board's counsel to respond to it in her post-hearing 
brief. The Board failed to do so, but did comment at the next day 
of hearing stating: 

I don't think there has been any deception on our 
part. I think that just as discovery in this 
case can provide more inforrn3t ion than is 
required for the trial, I think that's what 
happened here. I don't see why Mr. Johnson or 
certainly [S.S.]. in assisting him in preparing 
this case, could not have said to him. why 
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basketball is something that 
selection committee, these 
happened after the induction 
the Society. 

happened after the 
are things that 
of the members to 

It certainly is clear that because this 
evaluation and selection occurs in February of 
the school year, that anything that happens after 
those dates is not something that is going to be 
considered by the selection committee. I don't 
think that is an obligation of discovery. to 
point out the time frames to counsel. 

I think they were obvious. I think the student 
knew what they were. I think the student 
handbook is clear. I think, certainly by 
participating in the system, she knew what 
information she had placed on her information 
sheet, which was one of the exhibits in this 
matter. 

While I requested all of the teachers who 
evaluated (S.S.] to provide their evaluations, I 
did not and never represented that all of those 
evaluations were available at the time the Honor 
Society selection committee met, because they 
clearly were not. 

That • s not different than it is for anv other 
student who participated in the yearbook in his 
or her sen1or year, or who participated in 
activities that would not have been evaluated as 
of the time that the selection committee met. 

(Tr. V-18-19) 

Since the Commissioner is deciding the matter on its merits, as did 
the ALJ, there is no need to consider Lawnside's motion for summary 
judgment. 

The Commissioner finds the Haddon Heights Board's conduct 
in failing to furnish discovery reprehensible. At every juncture it 
has been recalcitrant in providing clear explanation for the reasons 
why S.S. was not selected for induction into the NHS. It has 
obfuscated Lawnside's attempt to obtain that which S.S. was entitled 
to have. See L__B_._A.:_, !lJ.llra. Notwithstanding this finding, the 
Commissioner must agree with the ALJ that Lawnside has failed to 
meet its burden of proving that the Board deliberately discriminated 
against S.S. based on race. As the ALJ stated, 

As far as the allegations of 
discrimination are concerned, I FIND no 
of such in the record. The president 
Lawnside Board of Education testified 
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refutation about a pattern of discrimination and 
denied opportunity for blacks in the Haddon 
Heights School district. However, even accepting 
the totality of his testimony as being true, this 
is not evidence of discrimination against S.S. 

(Initial. Decision, 11nte) 

The Commissioner concurs and adopts these findings as his 
own Yet, the obfuscation of the Haddon Heights Board in failing to 
mt>et the requirements of the discovery orders evidences bad faith. 
Furtht!t, the selection committee's actions and practices in maKing a 
determination as to the admission of students into the NHS from 
below· the established cut-off point of 3.5 were entirely arbitrary, 
capricious and unreasonable. 

Accordingly, the Haddon Heights Board is directed to indurl 
S.S. into the Haddon Heights High School National Honor Society by 
resolution, retroactive as of the date of induction of other members 
of her class, February 1984, without comment on her record as to 
these proceedings. The Board is further directed to conform its 
selection process in the future to the requirements of the NHS 
Constitution, Handbook and Appendix and to eliminate from the 
process those subjective elements that formed the basis of the 
instant appeal. Finally, given the factual circumstances in this 
matter, the Commissioner cannot but express his concern about the 
overly hasty destruction of the evaluations of the NHS candidates 
herein, particularly in light of the recognition by school 
authorities at HHHS that a challenge was raised. The Commissioner 
is aware of the argument raised by the Haddon Heights Board as to 
why it felt it was appropriate to destroy all the records one day 
after graduation in June 1984. The Board avers that Ms. Lewis, the 
then NHS advisor, had heard nothing further from S. S. • s mother 
following the meeting held "about a month" (Tr. I-168) after Mrs. S. 
initially made contact with the principal expressing her concern in 
a letter dated March 23. 1984 that her daughter. S.S .• had not been 
inducted into the NHS. Thus, claims the Board, it found no reason 
to maintain the records any longer. 

The Commissioner finds this argument to be without merit. 
Given the fact that petitioner in this matter had, pursuant to 
!!:.L.t\__,f..:. & : 24-l. 2, the right to bring an act ion before the 
Commissioner within ninety days of that last meeting at which its 
request for rer• nsideration by the Board was finally tejected, the 
action of the Haddon Heights Board •s representative in destroying 
that which was necessary to totally reconstruct the record was 
premature and placed S.S. at an extreme disadvantage. 

Accordingly, the Commissioner further directs that the 
Haddon Heights Board maintain all documents related to the NHS 
select ion on each and every candidate for a period of time which 
would assure the right of any person seeking to challenge the 
selection process to seek due process before the Commissioner. 
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Consequently, the initial decision is affirmed, as modified 
herein. 

IT IS SO ORDERED. 

June 18,1986 

Pending State Board 

COMMISSIONER OF EDUCATION 
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@ltutr of Nrm 3Jrrsrn 

OFFICE OF ADMINISTRATIVE LAW 

RAHWAY EDUCA'nON ASSOCIATION, 

Petitioner, 

v. 

RAHWAY BOARD OF EDUCATION, 

Respondent, 

and 

NANCY LAZUR, 

Petitioner, 

v. 

RAHWAY BOARD OF EDUCATION, 

Respondent. 

INl'llAL DECISION 

OAL DKT. NO. EDU 623-86 

AGENCY DKT. NOS. 17-1/86 ole 

18-1/86 

Stephen B. Hunter, Esq., for petitioners (Klausner & Hunter, attorneys) 

Leo Kahn, Esq., for respondent (Magner, Orlando, Kahn, Sehnirman, Hamilton, Kress 
& Charney, attorneys) 

Susan Enste HoOey, Esq., for intervenor Fred Stueber (Ruhlman, Butrym and 
Friedman, attorneys) 

Record Closed: March 27, 1986 Decided: May 8, 1986 

BEFORE BRUCE R. CAMPBELL, AW: 

The Rahway Education Association and Nancy Lazur (petitioners) seek an 

order of the Commissioner of Edueatlon directing the Rahway Board of Education (Board) 

to rescind aU layoff notices and all involuntary transfer notices issued in connection with 

a reduction in force (RIF), effective at the close of the school day on January 31, 1986, 

and directing the Board to comply with ~ 18A:28-9 et seq. (RIF) and N.J.A.C. 

6:3-1.10!! ~· (Standards for determining seniority). 
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OAL OKT. NO. EDU 623-86 

These matters were Clled as one ease with the Commissioner or Education on 

January 29, 1986. The file was transmitted to the Oftice of Administrative Law, without 

answer, on the same day beeause the petitions eontalned a request for emergent relief. 

~ 52:148-1 et !!9:.l ~ 52:14F-l ~ !!!l:.i N.J.A.C. 6:24-1.5. 

Oral argument on the motion for emergent relief was set down for January 30, 

1986, at the Offiee of Administrative Law, Trenton. On the appointed day, counsel met 

for approximately five hours. A tentative settlement was spread on the record. The 

teachers' union representative and the superintendent both stated that they would 

recommend approval to their respective bodies. On January 31, counsel advised me th11t 

the Board had rejected the settlement. I then set the matter down for hearing 

commencing February 3. 

The matter was heard on February 3, 5, 7, 10, 11 and 24. On motion duly made 

and no objections heard, Fred Stueber was admitted as an intervenor in this matter. 

The issues tried are (1) whether the RJF is both lt!g'al and proper under 

statutory law, case law, administrative eode and applicable sections of the collective 

bargaining agreement between the Board and the Rahway Education Association, and (2) if 

so, whether the seniority lists upon which the RIPs and transfers are based are true and 

correct reflections of the seniority entitlements of the persons affected. 

During the course of hearing, the Board at its February 6 meetif11' unanimously 

voted to retain Mr. Stueber. The original seniority dispute between petitioner Lazur and 

Intervenor Stueber no longer existed. Lazur has greater seniority In the category of 

secondary physical educatiOn teacher than does Stueber. The Board restored Lazur to her 

physical education position in the Intermediate Sehool effective February 10, and agreed 

to restore all pay and benefits from the date of the RIP. Lazur's employment history shall 

not reflect any interruption in service u a result of this one-week hiatus. 

This agreement was memorialized In a consent order that I signed on 

February 25. A eopy of the eonsent order is attached to this decision and ineorporated 

herein. 

-2-
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OAL DKT. NO. EDU 623-86 

n 

On February 5, I granted the petitioners' motion for partial summary judgment 

relating to the failure of the Board to comply with ~ 18A:28-U. That statute 

requires that the Board of Education shall determine, in any reduction in force, the 

seniority of the persons affected and shall notify each such person as to his seniority 

status. The Legislature chose to use the imperative "shall." 

The assistant superintendent for curriculum and instruction testified that he 

made up seniority worksheets (P-4a, P-4b) in May 1985, following reduction of the Board's 

proposed budget by the municipal goveming body. ~ 18A:22-37. No RIFs were 

made at the beginning of the 1985-86 school year. This witness reviewed personnel 

records and made up other worksheets showing the seniority of virtually au staff as of 

June 30, 1985 {P-1). He gave this Information to the superintendent of schools and to the 

president of the local teachers union in May. 

In November, he, the superintendent and the business administrator began 

discussions concerning RIFs. He and the superintendent, with cooperation of the building 

principals, began to develop seniority lists by areas. On or about November 22, notices 

were sent to certain staff of possible RIFs. By letter dated January 13, 1986 (P-2), the 

superintendent notified the union president of the 18 persons who could be affected. The 

assistant superintendent stated that none of the persons preliminarily noticed ever 

received seniority lists in whole or in part. 

Each of the 18 potentially affected staff members had been advised of possible 

Board action at the Board's November 25 meeting. Each signed a receipt acknowledging 

receipt of the notice. No seniority information was sent with the notices. Fewer than 18 

persons were RIFed but the Board had a duty to warn all persons who might be affected. 

The Board voted on November 25 to reduce force by 12 positions (P-3). Elleh 

affected person received a 60-day notice of RIF. None of the notices contained seniority 

information. The witness stated that 5 of the 12 noticed persons were tenured teaching 

staff members. He also stated he reealls no one asking him for any seniority data after 

the administrators issued the November 25 notices. 

-3-
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OAL DKT. NO. EDt! 623-86 

The Board has not adopted a resolution designating departmentalized instruction in grades 

seven and eight as secondary Instruction. N.J.A.C. 6:3-1.10(1)161. 

At the conclusion of this witness' testimony, the petitioners moved for partial 

summary judgment on the issue of the floerd falling to comply with N.J.S.A. 18A:28-ll 

and N.J.A.C. 6:3-1.10. Arter hearing the arguments of counsel! ruled as follows: 

Concerning failure to adhere to N.J.A.C. 6:3-1.10 !! ~ in the 
determination of seniority, I must rece1ve more evidence. 

There Is no Issue of material fact as to the Board's failure to 
adhere strictly to the provisions of N.J.S.A. 18A:28-11. The 
conditions for summary judgment, whether fun or partial, as set 
forth by Mr. Justice Brennan in Judson v. Peoples Bank and Trust 
Company of Westfield, 17 N.J. 67 (1954) apply. I FitJD and 
CONCLUDE as to the notif!Ciifon of each affected person of his 
seniority status required by N.J.S.A. 18A:28-ll that the Rahway 
Board of Education failed to d050lli1he present matter. 

SUMMARY JUDGMENT in favor of the petitioners is entered on 
this limited issue. A remedial order will abide the event of an 
initial decision in this matter. It l'l so ORDERED. 

This order was memorialized on February 10, 1986, and served upon all parties. 

m 

Testimony tended to show that the Board had budgeted only five percent for 

salary inerea!les. As late !Ill Oc!tober 10, 1985, the Board believed that if a contract 

agreement eould be reached with the teachers' llll!loeiation resulting in an increase of not 

more than eight percent, start cuts eould be avoided. The school business administrator 

testified that the 1984-85 audit was not received until November 1985. Until that time, 

the businel!l!l administrator believed that with transfers from other accounts he could 

cover salary increues. 

However, after receipt of the audit and before November 25, additional 

factors came Into play, resulting In a deficit projection of $532,000. The Board and 

teachers' 8S9oeiatlon !lettled on a nine-percent salary increase for 1985-86. Athletic and 

extra !lervlces salaries added something more than $90,000. Transporatlon costs for 
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special education pupils increased dramatically. The original figure anticipated was 

"grossly underestimated." Further, a tuition problem developed with the Union County 

Vocational School. This added approximately $51,000 in costs to an already overburdened 

bu~et. 

All or these matters came to a head between October 10, 1985, when the 

Board conducted a public meeti..- to discWIS the negotiation situation and November 25, 

1985, when the Board RIFed. This resulted in a freeze on spending and the recommended 

reductions in staff in order to try to finish the 1985-86 year without a deficit. 

The school business administrator also testified that as of November 25, he 

could use $300,000 f~om Free Balances (out of a total of $346,000) and $55,000 in the 

Special Schools Account. Further, as a sound fiscal precept, he wanted to maintain a 

minimum balance of about $100,000. lie anticipated receivi..- approximately $30,000 

from the State under the new teachers' minimum salary legislation. He hoped, with a 

reduction in spending, he could generate $50,000 to $60,000 in savings. Therefore, a 

$140,000 deficit still existed. The Board determined that this amount should be made up 

by staff reductions. 

As oC the time of hearing, the status of the budget Indicated the business 

administrator's projections to be accurate. The budget shows a balance of unencumbered 

usai11P. funds of only $115,000. Some contracted sums still must be paid from that amount. 

The business administrator stated that the potential deficit was now $676,000. Arter use 

of all balances and all transfers, and with a freeze on spending, there is a net projected 

deficit of $29,163 (P-9, R-15). 

The teachers' association claimed there was money hidden in the budget. 

However, after a complete review by their expert, no cOntradiction of the business 

administrator's conclusions was otrered. 

The business administrator also stated that support staff was reduced by three 

clerical positions at the end of June 1985. There have been no further reductions since 

that time. The 810 Accounts, school district contributions to employee retirement, show 

an anticipated negative balance of $90,000. The present unencumbered balance of 
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approximately $115,000 does not inelude all eontraetual obligations or items sueh as 

lease-purchase monthly payments or weekly and monthly ~upplies for industrial arts and 

home economics classes. 

This witness also testified that, although aware of many ways to approach a 

deficit, his and the Board's knowledge of conditions in the City of Rahway indicated a 

request for an emergency appropriation would not be granted. The mayor, eity counsel 

and city business administrator have Indicated they believed the Board should eut staff. 

The City has its own fiscal problems. 

It is also the Board's Judgment that a referendum to transfer Capital OUtlay 

funds to the Current Expense account would fail. The district has a hi.-;tory of never or 

rarely passing budgets. Unless the govemlng body backs a school referendum, it has no 

chance. 

The present free balance Is too smaU. The district should have a minimum of 

one payroll period's amount, approximately $450,000, in free balance. The school business 

administrator believed the district could manage its way out of a deficit when that figure 

was estimated at $532,000. Now, however, It is potentially $676,000. A mistake was 

made in projecting transportation costs for 1985-86. There were addition11l placements of 

special pupils and transportation costs increased. 

All available surplus will be appropriated forward. Even the $100,000 to 

$115,000 balance forecast is eroding dally. Only necessary spending Is authorized. 

The business administrator stated that If the district had to take back the 

RIFed teachers, it would destroy any chance of avoiding deficit spending. He met with a 

member of the New Jersey Education Association staff. He had developed P-9 

beforehand. In January 19115, he asked to meet with the union staff member and review 

the budget problems. The loeal and state unions had made pubJic comments about hidden 

monies in the budget. mtlmately, he met with a consultant of the NJEA staff and gave 

him all Information and analyses concemlng the budget. The analysis was purely of the 

deficit and what could be done to alleviate it. The loeal and state unions knew of these 

problems through n~otiations. They also knew that settlement over the budgeted 

percentage increase could mean staff cuts. The school business admlnistr&{or never 

received the NJEA analysis of the Rahway school budget. 
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On April 30, 1985, the Board directed appeal or the $415,000 reduction of 

Current Expense (R-11). The Board and Council had met prior to April 30. The Council 

represented it might cut as much as $800,000 if no agreement were reached between the 

Board and Council. At this point, the county superintendent of schools caUed for a 

meeting with the Board and Council. A practice of many years standing, under which the 

Board· paid to the City certain amounts for gasoline for its vehicles drawn from City 

pumps and refuse collection by City vehicles, was discussed. It was agreed between the 

two bodies that changes in the budget should stand on their own and bear no relationship 

to the agreement between City and Board. 

The two bodies reached an agreement as a result or this meeting (R-12, R-13). 

As a result or these negotiations, the business administrator's perception of the Council's 

attitude toward the Board diminished considerably. Up to this year, the Council seemed 

to believe that all problems could be worked out. This witness saw a hardening of 

attitudes. Neither body could agree to the other's terms. The Council seemed to believe 

the Board WIIS recalcitrant. The spirit or COQPeration born in 1981 disappeared. 

This witness also testified about the district's multi-year comprehensive 

maintenance plan (R-14). Certain contracts have been let. I! these expenditures are 

deferred, prices will only increase. Perhaps more Importantly, the contracts are to 

replace windows in the Madison School that are large, wooden, original equipment. They 

are extremely heavy. The cost of repairing them is quite high. Replacement of these is a 

top priority both for health and safety reasons. In addition, the new windows can be 

expected to offer some fuel economies. 

FINOt 

IV 

Having considered all of the evidence and the arguments of the parties, I 

1. The Rahway Board of Education faces a budget shortfall for 1985-86. 

2. The Board has taken several steps to alleviate the crisis, including 

freezes on spending, transfers of free balances and a reduction in force. 
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3. Even with the reduction in force, It remains to be seen if the Board can 

avert completely a deficit situation. 

4. With the reduction In force, some schedules and coverages (as of school 

nurses) were rearranged but not to sueh an extent to be considered 

excessive or abnormal. 

5. There has been no affirmative showing that the reduction in foree was 

improper, unreasonable or arbitrary. 

6. 'T1le Board failed to notify each affected person as to his seniority status 

in his category or categories as required by ~ l8A:28-11. See, 

Order Partial Summary Decision, February 10, 1986. 

7. The tenured persons ultimately reduced In force are the least senior in 

their respective categories. 

Even though the RIP has not been shown to be improper, unreasonable or 

arbitrary, and even though the tenured persons ultimately RIFed are the least senior in 

their respective categories, the failure or the Board to timely prepare accurate seniority 

lists has caused incalculable upheaval. The law is clear that the Board had the right to 

give GO-days' notice to the nontenured persons involved and further that the RIP of 

tenured persons was a matter within the exereise of its diseretionary authority. The 

Commissioner of Education and, hence, an administrative law judge, will not substitute his 

judgment for that or a loeal board of education in matters that lie within the exercise or 

its discretionary authority. '11\omas v. Bd. of Ed. of 'lorris Tp., 89 N.J. ~ 327 

(App. Dlv. 1965), aff'd 46 N.J. 581 (1966). 

The remedy sollght here by the education association is excessive. In many 

eases the Commissioner has held that a corrective aetion by a board or education on a 

technical, procedural matter can have retroactive errect and serve to permit the original, 

procedurally defective action to stand. Winson v. Ridgewood Board oC Ed., 1981 ~ 

102. 
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More to the point, Kornett v. Sayreville Bd. of Ed., OAL DKT. EDU 7109-84 

(Apr. 29, 1985), aff'd Comm'l" of Ed. (June 14, 1985),directed the Board "in any subsequent 

reduction in force to notify every affected individual as to his or her seniority 

status .••• " (slip opinion at 15). 

A similar direction is appropriate in this case. The Rahway Bollrd of 

Education is DIRECTED to inform each RIFed person of his or her status on each and 

every preferred eligible list applicable. It is further DIRECTED that the Rahway Bollrd of 

Education keep and maintain up-to-date seniority lists for every teaching category. In 

consideration of the foregoing findings of fact, the balance of the petition is DISMISSED. 

It is so ORDERED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF ntE DEPARTMENT OF EDUCA110N, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

DATE BOCiCCAMPBELL;ALJ 

Receipt Acknowledged: 

MAY 

DATE DEPARTMENT OF EDUCATION 

MAY 131986 
DATE 

ij/ee 
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RAHWAY EDUCATION ASSOCIATION, 

PETIT! ONER, 

v. 

BOARD OF EDUCATION OF THE CITY OF 
RAHWAY, UNION COUNTY, 

RESPONDENT. 

AND 

NANCY LAZUR, 

PETITIONER, 

v. 

BOARD OF F~UCATION OF THE CITY OF 
RAHWAY, UNION COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of 
Administrative Law. 

It is observed that the Association, as one of the 
petitioners in this matter, has filed exceptions to the initial 
decision and the Board has filed a reply to those exceptions 
pursuant to the applicable provisions of f!.J.A.C. l:l-16.4a, band 
c. 

Six points of exception to the initial decision are taken 
by petitioner, hereinafter "Association," as follows: 

The As soc iat ion contends that the AW erred in failing to 
conclude that the Board violated the statutory provisions of 
N.J.S.A. l8A:28-9 and 10, as well as all of the substantive 
applicable prescriptions of !'!:.}~~- 6:3-1.10 ~_!: _ _se_q. in 
effectuating a reduction in force of certain of its tenured teaching 
staff members. (Exceptions Nos. 1 and 2, at pp. 2, 4) 

The Association further contends that the AW erred in 
limiting the remedy in the instant matter to a cease and desist 
order against the Board with no appropriate provision for 
compensatory damages. (Exception No. 3, at p. 5) 

It 
failing to 
negotiated 
notification 
contract and 

is claimed by the Association that the AW erred in 
conclude that the Board did not comply with the 
agreement in effect which requires appropriate 

given to tenured teaching staff members of their 
salary status. (Exception No. 4, at p. 9) 
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Regardless of the legitimacy of any economic rationale 
relied upon by the Board to give affected nontenured teaching 
personnel sixty days notice of contract termination during the 
1985-86 school year. the Association contends that the ALJ erred in 
concluding that the reduction in force caused by the Board was not 
arbitrary, unreasonable or improper. (Exception No. 5, at p. 10) 

Finally, the Association argues that the ALJ erred in 
concluding that there was no evidence brought forth which supports a 
finding that the midyear reductions in force and the involuntary 
transfers of teaching personnel interfered with the Board's 
obligations to provide for the maintenance and support of a thorough 
and efficient system of education in the Rahway School District 

(Exception No. b, at p. 11) 

The Commissioner has reviewed the arguments advanced by way 
of the exceptions filed by the Association and finds and determines 
them to be without merit. 

Initially, the Commissioner observes that the ALJ properly 
concluded in his order granting the Association's motion for partial 
summary judgment on February 5, 1986 that the Board's action in 
causing a reduct ion in force on November 25. 1985. effective sixty 
days later. was in violation of the provisions of l!:J-A,8· 
18A:28-ll. The Board failed to notify, as required by that statute. 
those affected tenured teaching staff members of their seniority 
status at the time it caused a reduction in force. 

Of the potential twelve teaching staff members who were 
involved in the reduction in force, approximately seven were 
nontenured. without seniority protect ion and. therefore, the 
provisions of ~.J_,_U. l8A:28-ll or ~:LA.<:;. 6:3-1.10 ~ s~ had no 
application. Of the remaining five tenured teaching staff members. 
the record discloses that two have been retained by the Board 
without loss of salary, seniority or other benefits owing and due 
them. 

Moreover, the Association does not dispute the fact that 
the tenured teaching staff members who ultimately w~re affected by a 
reduction in force were the least senior in their respective 
categories in accordance with the provisions of ~cl·!':...C:· 6:3-1.10 ~t 
ses. 

The Board in its reply exceptions rejects the arguments 
advanced by the Association and urges the Commissioner to affirm the 
initial decision for the reasons expressed therein. 

In the Commissioner's judgment. it appears that the thrust 
of the Association's argument is grounded upon the Board's alleged 
failure to adhere to the negotiated contractual provisions of its 
agreement which extends the same notification provisions of N.J.S.A. 
18A· 27-10 to tenured teaching staff members as well as nonte~ntired 
teaching staff members. The actual negotiated agreement upon which 
the Association relies, as well as the transcripts of the testimony 
of certain witnesses, has not been included in the record before the 
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Commissioner. The Association further claims that any tenured or 
nontenured teacher terminated after April 30 of the previous school 
year is entitled to full salary for the succeeding school year 
pursuant to Article 12 of its agreement. 

The Commissioner notes that the aforesaid contention of the 
Association and the relief requested is grounded upon the findings 
of the New Jersey Supreme Court in Q_l_<l_~-~i~A~'::'P~·__I3()~a~rl!_91 
fulucation "!..:.___Q1_!!__13ridge Education Associ_~_!i_on, 98 i'l_.l. 523 (1985) 
wherein the Court ordered the board to pay 61 days of compensation 
to the plaintiff teacher for failure to abide by the negotiated 
agreement which required notice by April 30 of employment status of 
tenured teachers for the ensuing school year. In that particular 
matter, the teacher involved was continued in employment for the 
ensuing school year prior to April 30 but was subsequently riffed on 
June 29. The Association filed a grievance which ultimately 
resulted in an arbitration award of one year • s salary which was 
subsequently reduced by the Court to 61 days of salary coinciding 
with the number of days of late notice. The Association seeks a 
remedy of payment of the balance of the 1985-86 school year salary 
for each tenured teacher riffed pursuant to the alleged contract 
violation. 

Upon consideration of the foregoing argument, the 
Commissioner finds the circumstances in the two cases inapposite 
In Q!~_jlri~~. ~~(1. the teacher involved was terminated prior to 
the onset of the ensuing school year and thus failed to receive 60 
days notice of employment status for the ensuing school year. In 
the circumstance herein, the contractual notice provisions relative 
to the ensuing school year were met by the Rahway Board of Education 
for the school year 1985-86. The RIF situation which ultimately 
arose in this matter occurred duri_!!& the 1985~86 school year was 
precipitated by a projected budget deficit, the existence of which 
is uncontradicted on the record. Under these circumstances, the 
only notice provision applicable was the standard 60 day notice 
which was accorded to the tenured teaching staff members herein and 
not payment of the balance of the entire year's salary as sought by 
petitioners. To find otherwise could result in interference with 
the major management prerogative of the Board to effectuate 
economies. Support for such determination is to be found in the 
very case cited by petitioners in support of their claim, wherein 
the Court said: 

The question comes down to this: what sanction 
will accommodate the teacher's interest in 
fairness with effectuation of the managerial 
decision? I.l!~ti.Qrity_Qf~ th~ppej_l~.!:.LD_i~i_~ion 
!l.I!!~ .. C.9I.~ELC_t_ly cone lud~A__t_h~L_c!w'!_!.d i !lg__i!_]u].J 
~~<!!.'~_J_even wi th.._p_ot~J!.t ia_Lm_i_t_i_g~~ton)_wfm.!.d 
l'll.'!~~ull_i_t;y__s>f the Boa.rd'_s~~£.~~S<!IY.....P2~~r to 
re<l.~f!L....12.rces in th~___face of fj~~L em~r_g_e_f19'.:.. 
It is inevitable, with the existing budgetary 
process, that unanticipated changes will occur in 
a local school district's plans. The local 
budgets are now presented to the voters in 
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April. They are sometimes defeated; but amounts 
may be restored later by the Commissioner. 
Anticipated state aid may not be known until the 
state budget is adopted in late June. Federal 
appropriations measures are rarely concluded now 
before September 1. With the fiscal uncertainty 
built into the process, we must bafance the 
interest of the parties by allowing damages for 
some period of late notice rather than all the 
damages occasioned by the late notice. This 
latter resolution exposes the Board to a 
potential award for a full year's salary, an 
event that would, in effect, nullify the fiscal 
decision to abolish the position. !_hE! __ a~a.!.d __ of .1! 
!..t!ll _year's --~a!~!.Y~_!I_()uld _ _!?_lj_l!li n!!l:_!? __ th~ __ Jj~_c_a_l 
pen~U_L~_(l_bolish_i..M_~_sjJ:_igl}~ __ i!l __ t_imE!L .. of 
economic crisis and would eviscerate the central 
puqio·se- of t~~-s~<ltut:e-:------------ ----~-

Accordingly, we modify the judgment of the 
Appellate Division insofar as it would allow a 
full year's damages if they were occasioned by 
the late notice. Since, as we have seen, the 
Commissioner and the State Board have measured 
the sanction in terms of length of breach, we 
believe it appropriate in these circumstances to 
invoke a comparable allowance of damages for the 
61 days of late notice actually given in this 
case. In this fashion there is no substantial 
impact on the managerial and statutory policy of 
effecting [economies] by layoffs. Had the late 
not ice been for some period less than 60 days, 
damages for the full 60-day notice period, less 
mitigation, have generally been accepted by the 
Commissioner and the State Board, and would not 
appear to offend educational policy. (emphasis 
supplied) (98 N.J. at 533-34) 

Thus, the Commissioner rejects the relief requested by petitioners 
for the reasons cited above. 

Similarly, the Commissioner finds and determines that any 
agreement which extends salary benefits to nontenured teachers 
beyond the sixty-day termination provision included in their 
employment contracts is contrat:y to law. Additionally, the 
Association's attempt to nullify the Board's action of November 25, 
1985 and to cause the Board to reemploy and compensate all 
nontenured members who were terminated, relying on the provisions of 
~J~~ 18A:27-10, is equally misplaced and without basis in law. 

Finally, it is the Association's 
Board's failure to pursue its appeal of the 
imposed by the local governing body upon its 
made it impossible for the Board to operate a 
system of education for the year in question. 

1600 

contention that the 
reduction of $415,000 
1985-86 school budget 
thorough and efficient 
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The Commissioner does not agree. The record of this 
matter, as well as the AW's finding in the initial decision which 
stands unrebutted, establishes that the Board as late as October 10, 
1985 believed that if a contract agreement could be reached with the 
Association with salary increases not to exceed 8 percent, staff 
reductions could be avoided. Prior to November 25, 1985, the Board 
became aware that it was confronted with a budget deficit for the 
1984-85 school year as indicated by its annual audit report. It was 
at that juncture that the Board was compelled to take action to 
overcome its deficit by reducing its current expenditures for the 
1985-86 school year. 

It is evident from the proofs presented in the record of 
this matter that one of the resultant actions taken by the Board on 
November 25, 1985 was a reduction in force for reasons of economy 
pursuant to the provisions of ~.S.A. 18A:28-9. 

It is clear that the Board failed to notify the three 
affected tenured teaching staff members of their seniority status 
pursuant to the applicable provisions of l-LJ_._li,JL 18A: 28-10. 
However, as indicated by the ALJ there has been no affirmative 
showing that the reduction in force was improper. unreasonable or 
arbitrary. Moreover, it is undisputed that the three tenured 
teaching staff members reduced in force were the least senior in 
their respective seniority categories. 

Finally, the Commissioner observes that the ALJ makes no 
specific finding of fact with respect to the issue of whether the 
Board has violated certain provisions of the seniority regulations 
N.J.A.C. 6:3-1.10 ~!. !_e_g. It is clear that such conclusion was 
generally reached in the initial decision, an!_~. which states that 

"'**the failure of the Board to tim_eJy prepare 
~t:_ate seniority lists has caused incalculable 
upheaval.*** (emphasis supplied) 

However, in the Commissioner's judgment the Board's failure to 
strictly adhere to the provisions of N.J.A.C. 6:3-1.10 et se_g. in 
this instance is not fatal to the outcomeof these proce~E!dings. 
There has been no affirmative showing that the three tenured 
teaching staff members who were ultimately reduced in force had any 
right to continued employment by virtue of a greater seniority 
entitlement . 

The Commissioner does not condone the Board •s failure to 
develop timely and accurate seniority lists pursuant to the 
provisions of ~~~~ 6:3-1.10 et se~. However, given the specific 
nature of the circumstances involved in the matter controverted 
herein, the Commissioner finds no irreparable harm caused upon any 
affected tenured teaching staff member as a result of the Board • s 
action complained of herein. In this regard the Commissioner 
concurs with the ALJ's conclusion that the monetary relief sought by 
the Association is unwarranted. 
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The Commissioner hereby affirms the AW•s recommendation 
that the Board in this matter be directed to inform each riffed 
person of his or her seniority status on each and every preferred 
eligibility list applicable. The Board is further directed to 
update its seniority lists .for each affected teaching category 
pursuant to the applicable pr6visions of N_,.)_._A.,_<;:_,__ 6:3-1.10 et ~· 

Accordingly, the initial decision is hereby affirmed and 
the instant Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 

June 19 , 1986 

Pending State Board 
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OFFICE OF ADMINISTRATIVE lAW 

NENRY R.. PRZYSTUP. 

Petitioner 

•• 
BOARD OP EDUCAT10N OF THE 
CITY OP JERSEY CITY, 

Respondent 

llfrt'IAL llECISION 

OAL OKT. NO. EOU 7053-85 

AGENC:Y DKT. NO. 367-10/85 

Robert M. SehwiU'tz, Esq., for petitioner 

1fiDiam A. \tUllll, F..$<1., for re!;pOndent 

'Record Closed: April 7, 1986 Decided: Msy 8, 1986 

BEF('Htt:; WARD R.. YOUNG, ALJ: 

Petitioner alleged he is tenured In the position of Chief Administrator or the 

Bureau of Pupil Personnel Serviees; Wfi illegally transf~rred to the position of principal of 

the 'Reglonsl Oav Sehool by the Jersey Cltv Bo!lrd of Education (Board); and was 

improperly eompensated for his serviee; as Interim Superintendent or Schools. 

The Bo!lrd denle; all alle«ations and seeks dismi~>Sal of the petition. 

The matter Wti transmitted to the Office or Admlnlstr&tive Law as a C!Ontested 

esse oorsuant to N .• l.S.A. 52:14l"-l !!_ ~· on November 6, 1985. A prehearing eonference 

was hel<i on January 3, 1986, and the mstter proeeeded to a plenary hearing on March 5, 

1986. Post-hearilllt briefs were submitted an<i the record closed on April 7, 1986, ·the date 

established for final submission. 
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r. 

Procedural matters incorporated in petitioner's respon~ive letter memorandum 

will be addressed before proceeding on the substantive issues. Petitioner objects to 

untimelv filin~~:s of post-hearing submissions by respondent as well as "R" exhibits attached 

to respondent's brief that were not submitted at plenary hearing as evidentiary 

documents. 

The following is quoted on pp. 99 and 100 of the certiried transcript of the 

plenary nearing held on March 5, 1986: 

THE r.OURT: Let the record refieet that a side bar discussion 
on a lichedule of post-hearing l>llbmissions was 
held, and the following hali been agreed to. 

Simultaneous briefs will be filed no later than 
~arch 28th, 1986. Simultaneous re~ponse:, ,.hall be 
filed no later than April 7th, !986 at which time 
the Record will ch:l!ie. Replies are waived and the 
parties are hereby advilied that untimely briefs 
will be rejected. 

"''r. Schwartz, do you find the schedule to be 
reasonable? 

'VIR. SCHWARTZ: Yes, your Honor. 

THE r.OURT: 'VIr. Massa? 

MR. 11.1ASSA: Yes, your Honor. 

Petitioner's brief and response were filed on \1arch 27 and April '1, respectively. 

Thev are deemed herein to be timt>ly filed. 

Respondent's brief and response were filed on April I and April 8, respectively. 

Both are deemed herein to be untimely. However, counsel for re,pondent requested 

approval of the undersi~~:ned to file his reply on April 8, whieh was granted. Respondent's 

initial brief is hereby rejected. Respondent':> reply is hereby accepted for eon:.ideration in 

the adjudication of this dispute. 

-2-
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Concerninl!' the "R" exhibit:; 11ttached to respondent's brief, the certified 

trai'IS(!ript states 11t p. 98: 

THE COURT: 

MR. '-'IASSA: 

THE COURT: 

••• Let the Reeord reneet that a side bar 
conference WIIS held and 11t that conference 
an a~t~"eement was reached whereby the 
Respondent Board of Education rests with 
the 11pproval to submit all Boord reeords for 
Petitioner for the dates from August 24, 
!983 throU«h AU«Ust 31, 1985 that are 11U 
inclusive. What Is meant bv "11U inclusive" 
is how much he was compensated and what 
for. Those Board records will be transmitted 
to Counsel for the Petitioner liS soon as they 
become available and will be marl<ed as 
Exhibit J-6 in Evidence, but will only be 
sent to the Administrative Law Judge with 
the filing of the Board's brief on the tenure 
Issue, on all issues, as a matter of fact. 

Is thllt the understanding at the side bar, 
'-'lr. Massa• 

That Is correct, your Honor. 

Mr. Schwartz" 

'-'IR. SCHWARTZ: Yes, vour Honor. 

Counsel for respondent 11ttaehed 13 "R" exhibit:; to his brief. A review of the 

attaehed documents result:; In the determination herein that only those marked by 

respondent as R-U, R-12, and R-13 relate to compensation. They are hereby jointly 

marked as J-6 In evidenee. All other attaehed exhibit:; are excluded from the record. 

Further, however, copies of !983 and 1984 payroll records of petitioner And two 

cheeks dated or September 30, 1983 and Oetober !4, 1983 were forwarded to petitioner's 

counsel and filed with the undersigned. They 11re also incorporated in the J-6 packet as 

evldentiArv documents pursuant to the a~t~"eement at hearing. 

-3-
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PACT: 

II. 

The foUowing admissions in the pleedin~r.> are adopted herein a:. FINDINGS OP 

1. The petitioner is a tenured teaching staff member in the re,pondent 

school district. 

2. Petitioner presently serve. as principal of the "R~onal Day School" 

at Jersey City which is a division of direct service. of the 

Department of Education. Petitioner was assigned to :.aid po,ition on 

August 28, 1985 and was so advised on August 29, 1985. 

3. PriOI" to his assignment as principal of the Regional Day School ••• , 

petitioner had been an elementary principal on ",.,ignment to the 

Superintendent, a position to which petitioner had been "transferred" 

after having been dismissed from the position of Interim 

Superintendent. Said transfer took place on or about July 10, 1985. 

4. From the period May 16, 1984 until at least July 10, 1985, petitioner 

served as the Interim Superintendent. 

A thorough review of the transcript of hearing and all documentary evidence 

results in the following FINDINGS OP PACT concerning petitioner's employment with 

reopondent and his annual salaries since September 1, 1982: 

E!11PLOYMENT: 

1963-1966 High school teacher 

1966-1973 Learning disability teacher consultant 

1973-1975 Elementary assistant principal 

1975-1976 Assistant supervisor of special education in the Bureau of Pupil 

Personnel Service. IBPPS) 

1977-1983 Elementarv school principal 

-4-
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Awrust 24, 1983-Mav 16, 1984 Prlnelpal assi1med to BPPS 

Mav 16, 1984-Julv 10, 1985 

September 1, 1985-present 

(Chief Administrator of BPPSl 

Interim Superintendent of Sehools 

Prineipat of Regional Day Sehool 

(Speeial Edueation) 

(NOTE: The sehool year 1976-1977 um~eeounted for but irrelevant: it 

is presumed petitioner was not emploved by respondent from July 10, 

1985 to September 1, 1985). 

ANNUAL SALARIES: 

1982-83: 

1983-84: 

1984-85: 

1985-86: 

m. 

S36,000 

40,752 

45,692 

46,092 

The title of Chief Administrator of the Bureau of Pupil Personnel Services is 

indisputably an un~lzed title. The reeord Is void of any evidence that the Board 

complied with N.J.A.C. 6:U-3.6fb} for the use of this unreeo~iz.ed position title. 

The testimony of witnesses Matthews, Murphy, and DiTursl was indeed credible. 

Thev testified that the title Chelf Administrstors wss created by then Superintendent 

Ross because of litiR"ation eoneerni"R" the tenure status of former Assistant 

Superintendents Williams and niNardo, and was utilized for Currieulum and lnstruetion, 

Personnel, and Pupil Personnel Services. The rationale offered was to provide status for 

those holdllll!' the oosltions and all~lv to 11void any confusion with the ongoing 

liti~ation. 

-5-
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A coroUary issue inevitably aroe>e as to whether petitioner':; :;ervice a:; Chief 

Administrator of the BPPS WIIS in fact that of an Assistant Superintendent in charge of 

the Pupil Personnel Services. The testimony of "'atthews, Murphy, and DITur:.i b again 

found to be credible. They testified that in his position of Chief Administrator of BPPS, 

petitioner fiUed the same role in the Board'.; Table of Organization a» did hi::. 

predecessors, Faleiceio, Chrisimalis, and Williams, as Assistant Superintendent». They 

further testified that "Job Oeseription Locator 1.08" for the position of AS»istant 

Superintendent, Bureau of Pupil Personnel Services, P-1 in evidence, governed the 

responsibilities or petitioner a:; well as the three aforementioned A,:;i::.tant 

superintendents. 

I FIND petitioner to have served in the position of Assistant Superintendent, 

Bureau of Pupil Personnel Services, during the time he :;erved under the title of Chief 

Administrator of RPPS. 

Although not directly on point because there wa:. no pO»ition abolishment in the 

instant matter, the abridl!"ement of tenure rilt'hts is not countenanced if it is found that 

the duties of an abolished position have been tran,ferred to another po .. ition »O a:. to 

defeat the riKhts of an emplovee who is tenured in the abolished po:,ition. Lingelbach v. 

Board of Education of the BoroUI!'h of Hooatcong, decided by the State Board of Education 

on May 4, 1984, aff'd by the AppeU&te Division, May 11, 1983, A-4783-83T7. 

IV. 

It must now be determined if petitioner acquired tenure as an As:.btant 

Superintendent BPPS. 

It has been determined herein that petitioner served Ill> A,:;istant Superintendent 

RPPS from August 24, 1983 to llllav 16, 1984, and also as Interim Superintendent from !VIay 

16, 1984 to Julv 10, 1985. Clrantinl!' petitioner total credit for the time period he :.erved a::. 

Assistant Superintendent and Interim Superintendent toward tenure acquisition in the 

-6-
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position of Assistant Superintendent RPPS does not provide the requisite pu,.,.uant to 

N.J.~.A. !8A:28-6 which states: 

Any sueh teachfn« staff member under tenure or eligible to 
obtain tenure under thbt chapter, who is transferred or 
promoted with hit; I'!OI!Sent to another position eovered by thh; 
chapter on or after July 1, 1962, shall not obtain tenure in the 
new position until ll rter: 

(a) the exPiration of 11 period of employment of two 
consecutive calendar years in the new position unless a 
shorter period is fixed by the employing board for such 
purpose •... 

Tenure is obtained only when the preeise conditions of the statutes are met. 

Ahrensfeld v. State Board of Education, 126 N.J.L. 543 (E. lk A. 1941). 

I PTND that petitioner has not aequlred tenure as Assistant Superintendent FIPPS. 

I PURTRER PrNO the Board's transfer of petitioner to the position of principii! of the 

Retrional Oav Sehool to have been a proper exercise of discretionary authority pu,.,.uant to 

N.J.S.A. l8A:U-J(t:f). 

It is noted that petitioner's own eompensation memo of Julv 16, 1985 for summer 

work IndicAtes he did not work beyond July 19, whieh would still be short of the tenure 

time requisite even if he were assi~med as Assistant Superintendent 8PPS from July 10 to 

Julv 19. 

v. 

Petitioner's eompensatlon claim for his services as Interim Superintendent will 

now be addressed. 

The lr!'avamen or this dispute Is to be found in the nexus between the salary 

DftVment sehedule for ten-month employees, the compensation prPtctice for the 

employment of said employees durin« July and Aup:ust, And the intent of the Board's July 

18, 1984 resolution 6.10 eoncerning petitioner's salary, effective June 26, 1984. See, J-3. 

-7-
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It is undisputed that ten-month employees In Jersey City are compensated over a 

twelve-month period running from September l through Augw;t 31. 

It is also undisputed that such employees who provide services to the school 

district durin!!' the months of July and/or Augw;t are compensated at the rate of one-tenth 

of the emplovees' annual salarv for every twentY da~ of service. This eompen,.ation b in 

addition to the salary payments received in July and Augw;t for services already rendered 

as a ten-month employee. 

Petitioner was indisputably compensated properly during July and August or 1984 

and that portion of July 1985 that he served as Interim Superintendent, having been paid at 

the rate of $4,569.20 lone-tenth of his of his annuall984-85 salary of $45,692) for eaeh 20 

days worked in addition to the normal bi-monthly payments on his annual salary. 

Since petitioner was compensated from September I, 1984 to June 30, 1985 for hi.. 

services as Interim Superintendent at the same salary he would have received as principal, 

the intention of the Board's July 18, 1984 resolution must be determined. It reads: 

WHEREAS, the negotiations of a salary for the Interim 
Superintendent, Dr. Henry R. Przystup, have not been 
concluded to date, now therefore, 

BB rr RESOLVED, that this Board of Education does hereby 
con(irm, ratify and approve compensation for Dr. Przystup 
based on one-tenth of his annual salary, effective June 26, 1984, 
and BE rr PURTRER RESOLVED, that said comperu.ation is to 
continue until neR"otiations are completed. 

The resolution, by desiiZII or otherwise, does not state if petitioner's one-tenth of 

his annual salary is on a monthly basis. He was paid on that basb in July and August, and 

it would be absurd not to believe that was the intent. The resolution does not state that 

that rate of pav was to be in addition to annual salary received in July and August, but he 

received both. The dispute centers on whether the Board intended petitioner's one-tenth 

to be in addition to his monthlv rate of pay based on his annual salary a~ a principal from 

September I, 1984 to June 30, 1985. 

-8-
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Petitioner &ITI!es it would be Inequitable to believe the Board intended to 

compensAte petitioner for his serviees as Interim Superintendent during the 19114-85 

ll<'l!demil! vear 11t the prineiplll's r11te of p11y. 

Petitioner buttresses his ti~T~Jment on resolution 7.89 proD()!ied by the Personnel 

t;ommlttee with an Rttaehed contraet neROtiated by it and petitioner for the l11tter's 

serviee as Superintendent of S<!hools. The contraet continues petitioner in his poo,ition 11s 

Superintendent to July I, 1987 and provides reti'Oiletive salary of $70,000 to May 111, 1984, 

and $72,000 from Julv 1, 1985 to July 1, 1986, and $75,000 from July 2, 1986 to July I, 1987. 

Ree, P-4. The resolution and eontraet were al)l)roved as to legal form on June 21, 1985, 

and were to be presented for Board ratlfieetion at its seheduled continued meeting on 

June 26, 1985. The eompensatlon IS&ue arises from the indisputable fRet that the Bo11rd 

did not meet on that date for laek of 11 quorum. 

Witnesses for petitioner testified th11t the IRck of 11 quorum on June 26, 1985 

resulted from the Intervention of the newly eleeted M11yor in persuadinR a number of 

Roftrd members to be out of town In order for the new Board to deal with issue of the 

superintendeney. No findinfi!l> of filet or eonelusions ean be made on pure hearsay 

evidence, however. but is re11sonl!ble to surmise that, if true, the concern would hRve been 

more with the continued services of petitioner 11s Superintendent rather than the 

comoens11tion RSSOI!i&ted with those services. 

Nevertheless, It Is an Indisputable faet U111t the RoRrd in authority durin!! 1984-

1985, whose Personnel t;ommittee ne~rotlated a retroaetive salary for petitioner in ~~:ood 

faith, never met al!'llln to aet on the Committee's prop()!;ed resolution. 

It Is well established that the Commissioner wiU not substitute his judgment for 

that of a loeal Board unless its aetion is arbitr11ry, caprit!lous, or unreasonable. In this 

lnstanee, the elear intention of the respondent Board in its resolution of July 18, 1984 was 

never eerried out (J-3), and no aetion was taken on its own Personnel Committee's 

recommendation eoneernln« petitioner's 1984-85 salary as Interim Superintendent. 
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I PtND sufficient bad faith exhibited by the respondent in its failure to act to 

requ ,,, a remedy on the eompen:;ation issue. Accession to petitioner's argument for a 

continuation of the monthly compen:;ation received by petitioner in July and Auguo.t 1984 

would vield a salary rate far in excess of that which petitioner would have achieved at the 

barll!lining table. On the other hand, compensating petitioner for his service:. as Interim 

Superintendent at the principal's salary rate is indeed inequitable. 

The lanRUal!'e in the Board's resolution 6.10 on July 18, 1984 clearly establishe" the 

intent of the Board to establish an eQuitable 1984-85 salary for petitioner through the 

ne~rotiations process. I PIND the Board's failure to do so to be an act of omission 

renective of its bad faith. I PURTHER PIND the recommended annual salary of $70,000 

as proposed by the Personnel Committee to be just, reasonable, and equitable. 

VI. 

In summary, I PIND that petitioner has not acquired tenure a:. an Assbtant 

Superintendent BPPS; that his transfer to the position of principal of the Regional Day 

School was a proper exercise of the Board's diseretionary authority; and that petitioner i,. 

entitled to eQuitable compensation for his serviees as Interim Superintendent. 

CONCLUDE. therefore. that the Jersey City Board of Education shall compensate 

petitioner for his serviees as Interim Superintendent from September 1, 1984 to July 10, 

!985 at the annual rate of $70,000, miti~~:ated by the eompen..ation paid to him during that 

period, and :.hall do so forthwith. rr IS SO ORDERED. 

I PURTHER CONCLUDE that this Petition of Appeal shall be and is hereby 

otherwise DISMI'SSED. 

I leave for the Commissioner anv eommentary on the praetiee of the Jer..ey City 

Board of Edueation in assiR'Jling prineipal.s to distriet-wide re:.pom;ibilities in the central 

office uMer the title of princioal. 
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This reeommended deelslon ma)l be affirmed, modified or rejeeted by the 

COMM1SSIONER OP mE DEPARTMENT OP IIDUCA'MON. SAUL COOPERMAN, who by 

law Is emoowered to make a final deeislon in this matter. However, if Saul Cooperman 

does not so aet in fortv-five (45) days and unless suell time limit is otherwise extended, 

this. reeommended deeision shaU beeome a final deeision in aeeordance with N.J.S.A. 

52:J4lHO. 

I herebv FILE this Initial Oeelslon with Saul Cooperman for eon..ideration. 

I 1J7 ''" OATE 

MAY 121988 

OATE DEPARTMENT OF F.OU(";ATION 

MAY 131986 
OATE 
2 
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HENRY R. PRZYSTUP, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE CITY OF 
JERSEY CITY, HUDSON COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
parties within the time prescribed by ~~A~~-" 1:1 lb.4a, b, and c. 

Petitioner excepts to the AW's conclusion that he did not 
serve the requisite period of time to attain tenure as assistant 
superintendent. Upon a thorough examination of the record in this 
matter including the parties• exceptions, the Commissioner excepts 
to the ALJ's determination that petitioner has not attained tenure 
as assistant superintendent but for reasons other than those 
expressed in the initial decision. 

Petitioner bases his claim to tenure as assistant superin
tendent for service arising out of the period he filled a position 
entitled Chief Administrator, Bureau of Pupil Personnel Services. an 
unrecognized title which the record fails to show was ever approved 
by the county superintendent of schools pursuant to ti_.J,__JI,_,_C, 
6:11-J.b(b) or a job description ever adopted by the Board. 

The Commissioner is cognizant of the fact that petitioner's 
service in the pupil personnel services position has been the 
subject of prior litigation before the Commissioner and State 
Board. Figu re_!Jj_~:_ _ _l:!()~~d___Qf_E_<_:I_l!C:~tio'l_Qf _t:h~_C it y __ ()LJer!!.t!.JUC: i ty, 
decided by the Commissioner July 23, 1984, aft 'd State Board 
December 5, 1984. As such, he strongly questions why so important a 
factor was not brought to the attention of the AW by the Board 
during the hearing proceedings. The F_i_gur_elJi case challenged the 
propriety of the Board's involuntary transfer of Figurelli, from a 
position entitled director of pupil personnel services while 
engaging the services of Przystup in the position under dispute 
herein. 

It was determined, inter alia, that the pupil personnel 
services position petitioner-held was essentially the same as 
Figurelli's and that petitioner was unqualified for the position 
because he had not taken the competitive examination required by 
contract for the filling of the position and he did not possess the 
requisite certification stated in the Board-adopted job description. 
[ig_ur_e!__lj, ~u_flra, at page 8 
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The [_tgurel_lj. decision reads in pertinent part: 

Both sides stipulate that Figurelli had not attained 
tenure in the position of director of pupil personnel 
services at the time of her transfer by the Board 
[August 24, 1983]. Contemporaneously, the Board also 
voted to appoint one ~_e_llr_y_ _ _frzystup to a position 
described as "principal assigned to Bureau of Pupil 
Personnel Services." Until then, Przystup had been 
employed by the Board as an elementary school princi
pal. Regardless of the Board's choice of words, 
Przystup preferred to use the title "chief adminis
trator" of the Bureau of Pupil Personnel Services to 
describe his new position. ~lL__g.f_the_~exidence. 
i!lclud in.~L__th~~J;.f!_St ill!<'._ny of Pr~sj:up_hj._m_s_e1f ,_suggests 
t:ll~Lhjs_d!Jti~~-i_n__j:~_Qos it i_o!J~~er~_j_!l~Jst i_~u i shah} e 
f rom __!:_ho_s~e.!~.9 _r lll_e_!:l___!?y___ligur __~U!i_ ill__h_!U'_C:..<u>~c i_ t y __ a s 
d i rec;tor_~f'__pu£.iJ_..P~!__SOnJ1_el~~ry_i_c:_e_s_,__ __ .~Q_jgQ_d_e~~ rip-
!;_i_q_~xj_sj:s_.f_<>!_ _ _!_f:le____ll_q_s_i_tj_o]l ____ Cl,!r_t_en_fJ.__y _ _ll~l<L __ by 
J:>_r_zy_stuJ>. Unlike the position of director which has a 
contract year of 11 months, the position of principal 
has a contract year of only 10 months*~"~. (emphasis 
supplied) (at p. 5) 

From the evidence, I FIND that the Board's action in 
transferring Figurelli to a lower position con
stitutes discrimination based on sex. In making this 
finding, I expressly reject the Board • s argument that 
Przystup•s assumption of Figurelli •s duties was not a 
promotion from building principal. What happened was 
that the Board removed a fully qualified female from a 
supervisory position and replaced her with an unquali
fied male. Figurelli 's successor did not possess the 
necessary certificate which the Board's job descrip
tion makes a qualification for the position. Nor did 
he take the contractually-mandated competitive exami
nation, on which Figurelli had received the highest 
score among a 11 candidates. ** 1' (at pp. 8-<J) 

Figurell i 
personnel services 
transferred. 

was ordered to 
position from 

be reinstated 
which she was 

to the pupil 
impermissibly 

It having been previously determined by the Commissioner 
and State Board that petitioner did not possess the certification 
required for the position for which he is disputing tenure acquisi
tion herein, there is no question that he cannot and did not acquire 
tenure as Chief Administrator, Bureau of Pupil Personnel Services 
(the relief sought in his Petition of Appeal and the issue framed in 
the preheating order). Lack of proper certification precludes 
acquisition of tenure even if one serves the requisite period of 
time. ~_p_i_ewai<:_..Y ._jld. qf_E_d,__of R1Jtll~l"fo_r<l., 90 t!_.}_. 63 (1 'l82) 
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Having determined that petitioner did not possess 
requisite certification for the disputed position, there is no 
for the Commissioner to determine if petitioner served the requ 
period of time for tenure acquisition, ~~S.A. 18A:28-b. Nor 
necessary to determine if the duties of the pupil personnel pos 
were those of assistant superintendent. 

the 
need 
site 
s it 
tion 

Upon examination of the instant matter and other cases 
pertinent to it involving Jersey City, the Commissioner cannot but 
express his grave concern and displeasure over the long history of 
litigation arising out of the disputed position herein, a pos1tion 
apparently known by a variety of titles. The ALJ determined in the 
present matter that the testimony of the witnesses was credible that 
the title "chief administrator" was created because of 1 i tigation 
concerning the tenure status of former assistant superintendents 
Charles Williams and Margaret DiNardo. (Tr. 80-84) The position 
was also known as director (Tr. 90, 96; Figure_llj, !)upra) and acting 
director (l:har~~ 2UUi<tml!_____.Y._·_BoHLs>_L_E:~uc~t;_io!l ~OJ .,l~!)e~_t:;jt:y. 
decided by the Commissioner August 30, 1984, filed October 19, 1981). 

Thus, it would appear that since July 1981 the position has 
been filled by a least five different people under four titles as 
illustrated below: 

Staft_Membe r 

C. Williams 

C. Williams 

J. Figurell i 

H. Przystup 

N. Chrisimalis 

F. Falciccio 

Date of Service 

?-July 1981 

July 1981-circa 
January 1982 

January 1982-
August 1983 

August 1983-May/ 
June 1984 

July 1984-? 

August 1985-Present 

Title 

Assistant Supt. 

Acting Director 

Director 

Chief Administrator 
(Principal assigned 
to Pupil Personnel 
Services) 

Chief Administrator 

Assistant Supt. 

Meanwhile in July 1984, Figurelli was ordered by the 
Commissioner to be reinstated to the position as director. Her 
reinstatement apparently did not occur until the beginning of the 
1985-86 school year with the position being abolished a matter of 
weeks after her reinstatement. (Tr. 90) A petition of appeal was 
filed with the Commissioner with respect to this and is currently 
before the Office of Administrative Law, figiJ_r~ll_i_y_.~~B9~~d ___ ()J. 
EdiJ~~tjgn_QfJe!:SQCity, Agency Dkt. No. 55-2/86 filed February 27, 
1986, OAL Dkt. No. EDU 2003-86 wherein Figurelli alleges violation 
of her tenure and seniority rights in the appointment of Falciccio 
and that the duties he performs are identical to those of the 
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director position she previously filled and to which sh~ was ordered 
to be reinstated by the Commissioner. 

Focal to the instant matter is the absence of a Board~ 
approved job description and the use of unrecognized titles 
unapproved by the county superintendent pursuant to t!_.J_,_A.C 0 

6:11-3.6(b) as was true in Figur~!JJ .• SUJ?_ra. and f1a.rg_a_r:_~t.J:ll~ardoy_. 
!~g~.!.Q_Q..LEduc'!.tion...._QL~.L~~i_ty. decision on remand January 19, 
1984. In addition. DiNardo is frought with bad faith motivation on 
the part of the Board reminiscent to that determined by the ALJ 
herein relative to petitioner's compensation. 

When coupling the above cases with such cases as Ho~ard ___ y_, 
Bd. oL_!c:!.:......Q_L.,J_e_!~ij:y. decision on remand May 27, 1<186; James 
Jencarelli ~E!L_a_L__~B~--_Q!:.__l:_d___,____()L_J~..!_?ey ___ ~itY. decided by the 
Commissioner November 20. 1985; Floo~L_'.I_.___Bd_,__Qf_~E<L_QL_Je_r sey __ C_i_ty, 
decided January 17. 1984; BQ.!i_S v. B_d_._<>L.~tl:......2.L-!.~rse_y~CHy. l<l81 
S.L.D. 307, the Commissioner determines it necessary to direct the 
cotiiity superintendent to conduct a comprehensive ·review of all 
supervisory and administrative positions in the district, specif
ically their titles. duties, certification and job descriptions to 
assure that all are in compliance with relevant statutes and 
regulations. 

The Board strenuously objects to the AW's determination 
that petitioner is entitled to the salary adjustment ordered in the 
initial decision. More specifically, the Board contends that there 
is no legal basis for the AW's determination and that there is no 
authority by which he can involte what he deems to be an equitable 
resolution of the issue. The Board argues that Resolution 6.10 
unquestionably established the intent to increase petitioner's 
salary by one-tenth. Further, it asserts that the $70.000 figure 
was a proposed salary, not presented for consideration and that, 
even if it were, there is no guarantee the Board would have 
acquiesced. 

Resolution 6.10 reads: 

WHEREAS, the negotiations of a salary for the Interim 
Superintendent, Dr. Henry R. Przystup, have not been 
concluded to date, now therefore, 

BE IT RESOLVED, that this Board of Education does 
hereby confirm, ratify and approve compensation for 
Dr. Henry Przystup based on one-tenth of his annual 
salary, effective June 26. 1984, and BE IT FURTHER 
RESOLVED, that said compensation is to continue until 
negotiations are completed. (J-3) 

The Board objects to the AW's findings cited below with 
respect to that resolution. The findings read: 
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The language in the Board's resolution 6.10 on 
July 18, 1984 clearly establishes the intent of the 
Board to establish an equitable 1984-85 salary for 
petitioner through the negotiations process. I FIND 
the Board's failure to do so to be an act of omission 
reflective of its bad faith. I FURTHER FIND the 
recommended annual salary of $70,000 as proposed by 
the Personnel Committee to be just, reasonable, and 
equitable. (Initial Decision, ante) 

It believes the findings to be in contradiction to the 
ALJ's statement which reads: 

It is well established that the Commissioner will not 
substitute his judgment for that of a local Board 
unless its action is arbitrary, capricious, or 
unreasonable. In this instance, the clear intention 
of the respondent Board in its Resolution of July 18, 
1984 was never carried out (J-3), and no action was 
taken on its own Personnel Committee's recommendation 
concerning petitioner's 1984-85 salary as Interim 
Superintendent. (Initial Decision, ant~) 

Upon review of the record with respect to the Interim 
Superintendent salary issue, the Commissioner concurs with the ALJ's 
findings and order concerning said salary. Contrary to the Board's 
assertion, such conclusion is not in conflict with the statement 
above. The Board failed to quote the ALJ's finding immediately 
!.Ql!()~_i!!l, the statement. It reads, "I FIND sufficient bad faith 
exhibited by the respondent in its failure to act to require a 
remedy on the compensation issue" (Initial Decision, ante) and is 
followed by the findings of the ALJ objected to by the Board quoted 
previously. 

The Board is not entirely incorrect, however, in 
questioning the legal basis for the ALJ' s determination regarding 
the salary dispute. Ordinarily, the Commissioner would not act with 
respect to a dispute about the salary of an Interim Superintendent. 
However, he does have the right to review. the actions of a board 
wherein bad faith is alleged as herein and where a board has failed 
in its obligation to act on a matter it has promised to act upon by 
way of prior board resolution. 

There is no doubt from the record that the Board intended 
to compensate petitioner for his Interim Superintendent service at a 
rate other than that of principal (J-3) and that its personnel 
committee had engaged in negotiations with him relative to the 
salary. It was also clearly established that those negotiations had 
culminated in a proposed salary agreed to by petitioner and the 
Board's personnel committee which never was acted upon by the Board 
as a whole. Said omission was found by the ALJ to have been moti
vated by bad faith. Therefore, the Commissioner is in full agree
ment with the ALJ that petitioner was denied appropriate compensa
tion as a result of the Board's bad faith and should be made whole. 
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The Commissioner agrees with the ALJ's rejection of peti
tioner's argument that he be compensated one tenth of his princi
pal's salary for each month of his period of service as Interim 
Superintendent. To accept such an interpretation of J-J would 
impermissibly enrich petitioner. To accept the Board's interpreta 
tion of entitlement to only one tenth (!_b()~~ the principal's salary 
should likewise be rejected. Petitioner already earned at least two 
tenths above his principal's salary for July and August 1q34 which 
he would have received anyway had he performed a principal's duties 
during that time frame. Another option could be to base his 
compensation on the current superintendent's salary 

After consideration of the above. the Commissioner concurs 
with the ALJ's determination that the just, reasonable and equitable 
compensation figure is the one drawn up in the proposed contract 
(P-4). a figure which resulted from actual negotiations with the 
Board and on which the Board would have had an opportunity to act 
but for its bad faith. 

Accordingly, the 
petitioner the sum equal 
September 1, 1984 to July 
hereby adopted. 

June 23, 1986 

Pending State Board 

ALJ's recommended order to compensate 
to the difference earned by him from 

10, H85 and what he actually received is 

COMMISSIONER OF EDUCATION 
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~tatr of Nrm 3lrr~u·n 

OFFICE OF ADMINISTRATIVE LAW 

PLUMSTBD TOWNSHIP BOARD 

OP EDUCATION, 

Petitioner, 

v. 

UPPER FREEHOLD REGIONAL 

BOARD OP EDUCATION, 

Respondent. 

Wayne J. Opplto, Esq., for petitioner 

IHmAL DECISION 

OAL DKT. NO. EDU 4326-85 

AGENCY DKT. NO. 161-6/85 

Peter P. Kalae, Esq., for respondent (Kalac & Newman, attorneys) 

David W. CIUTOU,. Esq., for participant, Washington Township Board of Education 

Record Closed: March 28, 1986 Decided' May 9, 1986 

BEFORE DANIEL B. MC KEOWN, ALJ: 

INTRODUCTION 

The Plumsted Township school district, governed by the Plumsted Township 

Board of Education (Board), contains elementary grades kindergarten through eight. The 

Board has a sending'"l'eceiving relationship with the Upper Freehold Township Board of 

Education (Upper Freehold) by which Upper Freehold provides a high school education for 

Plumsted pupils on a tuition basis. The Plumsted Board claims the tuition demand made 

upon it by the Upper Freehold Board is calculated in a manner contrary to law under the 

State Board rule, N.J.A.C. 6:20-3.1, Method of Determining Tuition Rates. After the 
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Commissioner of Education transferred the matter to the Office of Administrative Law as 

a contested ease under the provisions of N.J.S.A. 52:14F-l !1 ~·· a prchearing 

conference was conducted September 23, 1985 at which time it was agreed a hearing 

would be scheduled and conducted February 18, 1986. Thereafter, the WRshington 

Township Board or Education, another elementary school district whi<!h has a sending

receiving relationship with the Upper Freehold Township Board or Education, was granted 

leave to participate in the ease under N.J.A.C. 1:1-12.5. It is noted that the time 

between the date of the prehearing conference and the date of the hearing which occurred 

as scheduled was intended to be used by the parties to secure the Assistance of the 

Department of Education to resolve this matter. Obviously, whatever efforts were 

expended were not successful. The record closed March 28, 1986, after receipt of the 

Board's reply brief and participllJlt Washington Board's election not to respond. 

STATEMENT OF THE CASE 

The boards of education of Plumsted Township, Washington Township, and 

Millstone Township, the latter of which is not a party to this action, operate elementary 

school districts. Each district has a sending-receiving rehttionship with the Upper 

Freehold Regional School District by which Upper Freehold provides high s<'hool education 

on a tuition basis to pupils who are sent there from each of the three municipalities. 

N.J.S.A. 18A:38-ll and N.J.S.A. 18A:38-19. 

Tuition charged boards of education lacking high school facilities within their 

districts and who send their pupils to an outside of district high school is determined by 

the outside of district high school, or receiving district. N.J.S.A. 18A:38-19 provides in 

full as follows: 

Whenever the pupils or any school district are attending public 
school in another district, within or without the state, pursuant to 
this article, the board of education of the receiving district shall 
determine a tuition rate to be paid by the board of education of the 
sending district to an amount not in excess of the actual cost per 
pupil as determined under rules prescribed by the commissioner 11nd 
approved by the state board, and such tuition shall be paid by the 
custodian of school monies of the sending district out of any 
monies in his hands available for current expenses of the district 
upon order issued by the board of education of the sending district, 
signed by its president and secretary, in favor of the custodian of. · 
school monies of the receiving district. 

-2-
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Under State Board rules, the sending districts and the receiving district agree 

upon an estimated per pupil tution Cor each school year. At the conclusion of that year, II 

detailed report or actual expenses incurred by the receiving district is submitted to the 

Depa;:-tment of Education which, in tum, audits the report and certifies a final tuition cost 

per pupil for that year. The sending districts and the receiving district then make 

approP,riate transfers of funds or credits to correct any differences between the estimated 

tuition payments and the final per pupil cost as audited by the Department of Education. 

Petitioner Plumsted Township Board and participant Washington Township Board seek 

reimbursement from the Upper Freehold Regional Board Cor what they claim have been 

inflated per pupil tuition rates as the result of Upper Freehold including in its per pupil 

costs fringe benefit expenditures for attendance and transportation personnel. Plumsted 

Board and Washington Board contend that the inclusion or these eJCpenses are specifically 

prohibited by State Board rule at H.J.A.C. 6:20-3.l(c)3 and 4. 

N.J.A.C. 6:20-3.1, Method of Determining Tuition Rates, readopted by the 

State Board of Education and published in the New Jersey Register, 17 N.J.R. 144, 

provides two bases for the establishment of tuition rates; actual cost per pupil or if actual 

cost cannot be determined then a ratio cost basis may be used in calculating tuition. 

N.J.A.C. 6:20-l.l(a) defines "actual cost per pupil" as ... • • the cost per pupil in average 

daily enrollment, based upon audited expenditures for that year for the purpose for which 

the tuition rate is being determined • • *"· iC the tuition rate is calculated on a ratio 

h'!sis, H.J.A.C. 6:20-3.1(c)3 and 4 excludes attendance officer salary and expenses and 

y and other expenses for transportation curricular activities from the calculation of 

~uch tuition rate. While attendance officer salary and expenses were to be eJCcluded from 

the calculation of tuition on a ratio basis prior to the readoption of the rule by the State 

Board, the exclusion of transportation salaries and other expenses attributable to 

transportation curricular activities was added to the rule at the time of its readoption. 17 

!!dJh 146. 

According to the detailed report (A4-l) Ciled by the Upper Freehold Board with 

the Department ot Education for its 1984-85 expenditures which the Department has not 

yet reviewed, attendance salaries and other attendance expenses (J320) are not used in 

the calculation of Upper Freehold's asserted actual 1984-85 per pupil grades 9-12, or high 

school, tuition costs. According to the same report, transportation salaries listed in 

account J510 are not included nor are other expenses, J550, chargeable to transportation 

included in the calculation of 1984-85 grades 9-12 per pupil tuition cost by Upper 

- 3-
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Freehold. Fringe benefits for attendance officers and transportation personnel, accounts 

J810 and J820, are included in the Upper Freehold Board's calculation of 1984-85 per pupil 

grades 9-12 tuition costs. 

PROOFS OF PETITIONER AND PARTICIPANT 

Petitioner Plumsted Board called its school auditor to testify in support of its 

position, and in support of the position of participant, that the Upper Freehold Board 

miscalculates the per pupil tuition cost it charges through a misapplication of N.J.A.C. 

6:20-3.1(c)3 and 4. The auditor's testimony shows that while he is concerned about the 

inclusion or Cringe benefits for attendance and transportation personnel in the calculation 

or the actual per pupil cost, he has never taken the position, nor did he at hearing, that 

the inclusion of such costs is in violation of the cited rule. In fact, at hearing the auditor 

testified that he is not certain whether the fringe benefits for attendance and transporta

tion personnel are not property included in the actual per pupil grade 9-12 tuition costs. 

The Upper Freebold assistant superintendent for business and Board secretary 

test Wed that the Department of Education certified a per pupil grades 9-12 tuition eost 

for 1983-84 based on the A4-1 report he submitted for that year. The assistant 

superintendent explained that he filed the A4-1 report for 1983-84 which ineluded fringe 

benefits, the costs disputed here, for attendance and transportation. The assistant 

superintendent explained he followed the instructions issued by the Department of 

Education for the completion of the A4-1 report (R-5). The instructions for caleulating 

the amounts charged to J810 and J820 In the A4-t report state: "Follow the instruction 

for the 2114, 2115 and 2116 accounts" (R-5, at p. 3). The instructions for the 2114, 2115 

and 2116 accounts state: "Use the 2C ratio to prorate costs • • •" (R-5, at p. 2). The 2C 

ratio is defined in the Instructions as follows: 

This [the 2C ratiol Is the proportional relationship of the average 
daily enrollment in each grade plan and of speeial edueation 
average daily enrollment to the total average daily enrollment for 
the system • • • 

This con<!ludes a reeltation of the proofs brought forward by petitioner 

Plumsted Board and participant Washington Board. 

-4-
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BOARD'S DEFENSE 

The Board, in support of its position that its grade 9-12 actual per pupil tuition 

costs for 1983-84 and 1984-85 have been accurately calculated consistent with the law 

an.-! St11te Board rules promulgated thereunder, called the Plumsted superintendent of 

schools who testified that he brought his view that the Plumsted Board was paying to 

Upper Freehold an inflated per pupil tuition rate to the attention of Department of 

Education representatives. The superintendent testified that he brought his concerns first 

to the Ocean County superintendent of schools after which he communicated in writing to 

the assistant commissioner of Education in charge of the Division of Finance. The 

assistant commissioner responded by letter dated April 2, 1985 to the superintendent 

about the inclusion of fringe benefits for transportation and attendance in the calculation 

of tuition rates charged to Plumsted. The letter is reproduced here in full: 

knowledge. 

I have reviewed your letter concerning the inclusion of fringe 
benefits of transportation and attendance and building use charges, 
in the calculation of tuition rates. [No allegation is made here 
concerning "building use charges".) 

In my opinion, the current state board code is clear and the tuition 
rates calculated for your district were consistent with the code. 
The points you raise, however, deserve further study to assure that 
the code is fair to both sending and receiving districts. 

By copy of this letter, I am requesting [a member of the Division 
of Finance} to reconvene the committee of sending and receiving 
districts that advised us on the current code. I would hope that you 
would be willing to serve on that committee. I wiU also request 
representation from Upper Freehold Regional school district. 

Please contact (the representative] directly if you, or a repre
sentative of your choice, is willing to serve on the committee. 
(R-4) 

The superintendent testified that no committee was ever formed to his 

This concludes a recitation of the Board's proofs in support of its position. 

-5-
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DISCUSSION 

It is the burden of petitioner Plumsted Board and participant Washington Board 

to show by a preponderance of credible evidence tlvlt the calculation of per pupil grades 

9-12 tuition costs charged by the Upper Freehold Board are erroneou!! under the law or 

under State Board rules and that they are entitled to reimoursement from 1983-1984 

forward. The proofs brought forward establish that Upper Freehold includes fringe 

benefits for attendance and for transportation personnel in its calculation of per pupil 

tuition rates, grades 9-12, and that the per pupil tuition charges assessed against Plumsted 

and Washington are calculated with such fringe benefits so included. The cited regulation, 

N.J.A.C. 6:20-3.t(c)3 and 4, specifically excludes attendance officer salary and expenses 

as well as transportation !llllaries and other expenses in the calculation of per pupil tuition 

rates. While not argued by any or the parties, it must be noted that neither petitioner nor 

participant submitted any proof to demonstrate that fringe benefit costs !Ire properly 

chargeable as attendance officer expenses or for transportation other expenses. 

Furthermore, neither petitioner Plumsted nor participant Washington called any repre

sentative from the Department of Education, Division of Finance, to explain the judgment 

already made that Upper Freehold Is not mi!l8pplylng the State Board rule. The absence 

of such testimony is particularly curious in light of the uncontroverted response from the 

assistant commissioner of Education In charge of the department's Division of finance 

that Upper Freehold calculates its high school tuition rates chargeable to Plumsted and to 

Washington in a manner consistent with the regulations. 

I have reviewed the briefs tiled by Plumsted and by Washington, both or which 

present alternative ways that the regulation could be applied. As an example, Plumsted 

contends fringe oeneflts are other expenses and must be excluded. Washington contends 

that It is improperly being charged fringe benefit costs of Upper Freehold transportation 

employees who provide absolutely no service to its pupils. Washington contends fringe 

benefit costs for transportation personnel and for attendance personnel, not chargeaole to 

It as a sending district, should be excluded from the per pupil tuition rate it is charged. 

Washington asserts It should not be assessed eosts by Upper Freehold which provides no 

benefits to its pupils. 

The Upper Freehold Board contends it followed the instructions of the 

Department of Education, Division of Finance to the letter in completing the A4.:.1 report. 

Upper Freehold also points to the fact that its 1983-84 A4-lreported figures were audited 

-6-
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and certified to accurately reflect Upper Freehold's 1983-84 high school per pupil tuition 

cost. Finally, Upper Freehold notes that the assistant commissioner of Education has 

already confirmed to the Plumsted superintendent that the method used by Upper 

Freenold in calculating its high school per pupil tuition rate is consistent with the State 

Board regulation. 

CONCLUSION 

In my view, petitioner Plumsted Board of Education and participant 

Washington Board oC Education failed in their proofs to demonstrate that the Upper 

Freehold Board is calculating its actual per pupil tuition costs Cor high school in a manner 

inconsistent with law or with the State Board rule. The instructions issued by the 

Department of Education for the completion of the A4-l report which reported data 

provides the basis for a certified high school per pupil tuition rate has been followed 

faithfully by Upper Freehold authorities. Neither Plumsted nor Washington brought forth 

any evidence to demonstrate that it has been overcharged tuition by Upper Freehold for 

1983-84 or for 1984-85. The Department of Education itself has already endorsed the 

manner in which Upper Freehold authorities complete its A4-1 report and the Plumsted 

superintendent of schools has already been advised in writing that the Plumsted Board is 

not being overcharged tuition by Upper Freehold. Whether the rule should be revised is a 

matter not for discussion here. 

For all the foregoing reasons, I CONCLUDE petitioner Plumsted Board of 

Education and participant Washington Board of Education failed, individually and jointly, 

to demonstrate that the Upper Freehold Township Board of Education is erroneously 

calculating high school per pupil tuition costs assessed against Plumsted and Washington in 

violation of ~ 18A:38-19 or N.J.A.C. 6:20-3.1. The petition of appeal is 

DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

-'1-
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I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

DANIEL B. MC KEOWN, ALJ 

Rec~ipt_,~~nowl~st: 
..,~ ~ • • .A r 

DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

MAY I 3 1986 ~~w DATE 

ml 
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EXHIBIT LIST 

J-1 1984-85 A4-l report 

J-2 1984-85 transportation costs 

J-3 1983-84 A4-1 report 

J-4 1983-84 transportation costs 

R-1 Letter, March 7, 1985 

R-2 Letter, May 4, 1984, January 24, 1983, March 23, 1982 

R-3 Letter, August 25, 1982, with tuition audit 

R-4 Letter, April 2, 1985 
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BOARD OF EDUCATION OF THE TOWN
SHIP Ot PLUMSTED, OCEAN COUNTY, 

PETITIONER, 

v. 

COMMISSIONER OF EDUCATION 

DECISION 

BOARD OF EDUCATION OF THE UPPER 
FREEHOLD REGIONAL SCHOOL DISTRICT, 
MONMOUTH COUNTY, 

RESPONDENT. 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of Administra
tive Law. 

It is observed that exceptions to the initial decision have 
been filed by the Plumsted Board and participant Washington Board 
pursuant to the applicable provisions of !!d:.~~f.:. l:l-16.4a, band c. 

Both Plumsted and Washington Boards do not dispute the 
factual circumstances giving rise to the matter cant roverted 
herein. The parties argue that these facts establish that respon
dent Upper Freehold Regional Board has included in its per pupil 
tuition costs fringe benefit expenditures for attendance and trans
portation personnel which are specifically prohibited by the provi
sions of ~J~~ 6:20-J.l(c) 3 and 4. The parties argue, further, 
that the ALJ's conclusions are therefore in error in rejecting their 
claim that such tuition costs charged to the Plumsted and Washington 
Boards be adjusted downward commencing with the 1984-85 school year. 

The essential thrust of the exceptions to the initial 
decision entered by both parties (Plumsted and Washington Boards) is 
set forth in pertinent part as follows: 

***The regulation is clear. NJAC 6:20-3.l(c)(4) 
[and likewise (c) 3 respect-ing attendance 
officers] expressly excludes "transportation 
salaries and other ex.£_e_!l~_e_~>_" from actual cost 
calculation~and therefore requires that the 
fringes for such salaries also be excluded. 
Upper Freehold should be required to re-do line 
items 810 and 820, with a specific exclusion from 
columns 7 and 9 of any retirement or insurance 
premiums for transportation or attendance 
employees. The 810 and 820 costs for these 
employee~ should be broken out and separately 
listed 1n column 9, undistributed (and non
chargeable) costs. 

The contention of respondent that the Division of 
Finance in the Department of Education has 
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endorsed Upper Freehold's interpretation of the 
regulations is evidential, but hardly conclusive, 
on the question of interpreting the State Board 
regulation 6:20-[J.l](c) (3) and (4). The fact 
is that neither the Commissioner himself, nor the 
State Board, has ever ruled on this issue. This 
case will provide him and them with that 
opportunity. 

Lastly, respondent's content ion that the calcula
tions which would be necessary if petitioner's 
interpretation were adopted cannot be performed. 
is simply untenable. First, with respect to line 
i tern 810, there is included only employer social 
security and pension contributions. These are 
simple percentages set by law or regulation, and 
are readily determinable for each transportation 
and attendance employee. Similarly. the workers 
compensation and employee health benefits 
premiums for Upper Freehold • s transportation and 
attendance officers are easily calculable on a 
per employee basis and could readily be broken 
out from line 820, column 3, and the result put 
in column 9, undistributed. 

In sum, the regulations. in requ_i!:l!!& the exclu
sion from tuition cost calculations of all 
"[attendance and t]ransportation salaries <tnd 
otht~_[_~:liPen~~~ .. <!!Jl'i= 6:20-3.1 (c) (3} and (4)), 
compels Upper Freehold to exclude the fringe 
benefits of these employees, as well as their 
salaries, from its A4-l, column 7 calculation of 
actual costs. The fringes constitute "other 
expenses". and are properly excluded under the 
regulation. Accordingly they should be broken 
out and put in column 9, lines 810 and 820 of J-1 
and J-3. ,.'"''"'' (Post-hearing Brief, Washington 
Township, at pp. 9-12} 

The Commissioner has reviewed the exceptions to the initial 
decision and he cannot agree with the positions taken by the 
Plumsted and Washington Boards in the instant matter. 

The specific prOVlStons of N.J.A.C. 6:20-3.l(C) 3 and 4 
relating to the method of calculating tuTi:1on rates read as follows: 

3. Attendance and health services: Ratio of 
average daily enrollment in each program. 
Attendance officer salary <t!!..d_.~P~!l_S~~--!)h<l.}l~~ 
ex<;_ludeq. 

4. Transportation curricular activities: Ratio 
of average daily enrollment in each program. 
Transportation salaries an.Q___g_th~r-~:J<J:l~~I:!S......S!\.<3:ll 
!.1~_J!xc_!u(!eg. (emphasis supplied) 
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Financial Accounting for_l!~t~!e.l"~~ey_S_chooj_J)_~~-t!:is:t~_:___:fi.Ie 
Chart of Accou_Bts (C-1) is directly related to the budgetary J320 
and the JSSO current expense line items which delineate those 
specific expenses attributed to "Attendance and health services" 
<!'I_,_,L~£ f.t:20-3.l(c)(3) and "Transportation curricular activities" 
(~J_,_~~ 6:20-3.l(c) 4). 

There is nothing in the record of this matter to establish 
that the Upper Freehold Board included these "other expenses" set 
forth in the above-cited budgetary line items in determining its per 
pupil cost tuition rates assessed to the Plums ted and Washington 
Boards in violation of the provisions of N..-.Lc~_,_C~ 6:20-3.l(c) 3 and 
4. 

Consequently, what is at issue are the fixed charges (Line 
Item 800 (C-1), at pp. 19-20) which are permitted by the provisions 
of N.J.A.C. 6:20-3.l(c)7 to be included by the Upper FreehJld Board 
to becafC.ulated in detPrmining its per pupil cost tuition rates. 
The method of calculating these costs reads as follows: 

7. Fixed charges: Ratio of average daily 
enrollment in each program. 

It is evident from a review of The Chart of Accounts that 
the expenses to which the parties take -rss.ue-~hereln- are . to be 
included in the calculation of pupil tuition costs in the 800 line 
item series. 

This line item series includes, but is not limited to, the 
following expenditures: 

1. State or County Retirement Funds 

2. Social Security 

3. Pension Payments 

4. Employee Insurance 

Consequently, the Commissioner finds and determines that 
the AW properly concluded that the Board was not in violation of 
the provisions of N.J.A.C. 6:20-3.l(c) 3 and 4 in calculating its 
per pupil tuition costs-f"or the Plumsted and Washington Boards. The 
initial decision is hereby affirmed. 

In rendering the above determination, it is unnecessary for 
the Commissioner to reach a determination regarding the merits of 
the arguments presented by the Plumsted and Washington Boards. 

The Commissioner deems it to be appropriate that the entire 
record of this matter be made available to the Tuition Code 
Committee under the supervtston of the Department's Assistant 
Commissioner of Finance. This committee will reconvene in the near 
future to review and recommend any possible changes in the regula-
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tions governing the methods for determining tuition rates affecting 
local public school districts. 

Accordingly, for the reasons set forth herein the Commis
sioner affirms the initial decision. 

The instant Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

June 24, 1986 
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OFFICE OF ADMINISTRATIVE LAW 

EAST BRUNSWICK EDUCATION 

ASSOCIATION, ROSALIE TRIOZZI, 

and SUE DREIFUS, 

Petitioners, 

v. 

EAST BRUNSWICK TOWNSHIP 

BOARD OP EDUCATION, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 7847-85 

AGENCY DKT. NO. 397-11/85 

Richard A. Friedman, Esq., for petitioners (Ruhlman, Butrym and Friedman, 
attorneys) Mary Jane Cullen, Esq., on the brief 

David B. Rubin, Esq., for respondent (Rubin, Rubin & Malgran, attorneys) 

Record Closed: March 28, 1986 Decided: May 12, 1986 

BEFORE DANlEL B. MCKEOWN, ALJ: 

The. East Brunswick Education Association, the majority representative of all 

teachers employed by the East Brunswick Township Board of Education (Board), and 

Rosalie Triozzi and Sue Dreifus, members of the East Brunswick Education Association 

(petitioners), tiled a Verified Petition of Appeal before the Commissioner of F..ducation by 

which they allege an attendance poliey adopted by the Board governing certifieated 

personnel is in violation of N.J.S.A. 18A:30-l ~ ~·· beyond the Board's authority at 

N.J.S.A. 18A:ll-1 and 27-4 and is in violation or petitioners' protections under the Fifth 

and Fourteenth Amendments to the United States Constitution and is in violation of their 

due process and equal protection rights ul)der the New Jersey Constitution: · After the 

Commissioner transferred the matter to the Office of Administrative Law as a contested 
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ease under the provisions of ~ 52:14F-1 !! !!9•• a telephone prehearing conference 

was conducted on February 21, 1986 during which the parties agreed to submit the matter 

on cross-motions for summary decision based on a stipulation of fact and briefs or letter 

memoranda of the parties. The record closed Mareh 28, 1986, upon simultaneous receipt 

of letter memoranda from the parties. 

BACKGROUND FACTS 

While the parties did not execute a stipulation of fact, petitioners make a 

facial attack upon the propriety of the controverted attendance policy. Consequently, a 

stipulation of material fact is not necessary other than to recite that on or about July 1 O, 

1985 the Bosrd adopted the following attendance policy for its certificated personnel: 

GUIDELINES 

To ensure that absences are not excessive to the point of being 
harmful to students' education, the following administrative 
guidelines shall apply: 

I. Administrators shall review the monthly attendance reports 
and shall conduct a conference with any employee whose 
record indicates ••• 

1. a pattern or absences taking place on the same day or 
days of the week 

2. a pattern of absences before or after non-working days 

3. the number of absences is approaching the yearly 
allocation 

4. the allowed sick leave has been habitually e~~:hausted or 
nearly exhausted, and for any other related just reason. 

II. A written summary of all conferences, excluding the initial 
informal discussion, wiU be recorded and ... 

1. may be used in an evaluation 

2. may become part or the employee's permanent 
personnel file 

3. may result in procedures which lead to the withholding 
of salary increments. 

4. the employee may attach a response in accordance with 
the negotiated agreement. 

-2-
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m. After any of the conditions Jlsted in section I are Identified, a 
physician's written statement certifying disability may be 
required for: 

1. any day or days of sick leave claimed in accordanee 
with Title 18A 

2. any absence which exceeds rive (5) consecutive work 
days. 

PROCEDURES 

Once a determination has been made to address the matter of an 
employee's absence, the following shall apply: 

I. The administrator shall conduct an Informal discussion with a 
stare member whose absence is excessive. The purpose of 
this initial step is to bring the matter to the employee's 
attention with the hope that improvement will be made. 
Continuous debilitating illness will obviate the need for this 
meeting. 

D. At any time during the ~ehool year, the administrator may 
conduct 11 formal conference with an employee whose 
absence is deemed excessive. Prior written notification of 
this conference shall be given and shall inelude all pertinent 
facts and documents. 

m. The administrator shall write ll summary report or the formal 
meeting. The summary shall inelude documents, records and 
items discussed. The summary report will be signed by the 
employee and the administrator and plaeed in the Employee's 
Personnel File. The employee shall have the right to attach 
written comments and documents to the report. 

rv. Three school months after the formal meeting, the 
administrator shall plaee in the Employee's Personnel File 
either a letter noting Improvement or a letter noting 
continuing excessive absenees. 

V. If the excessive absences continues, the administrator shall, 
In conjunction with the employee, design and implement a 
Professional Improvement Plan (PIP) for purpose of improving 
the employee's attendance. 

rv. Regular excessive absence may be cause for diseiplinary 
action and employees whose absenees are excessive may be 
recommended for salary Increment withholding or non
renewal of a contract. 

VD. These guidelines and proe~ures will be administered both· 
individually and coUectively In a uniform and consistent · 
manner by the administrative staff. 

-3-
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No claim is made by petitioners that the policy has been applied in. an 

arbitrary or unreasonable manner to any particular teacher. Rather, the thrust of 

petitioners' argument is that the policy is illegal on its face which contention comports 

with the issue agreed upon during the telephone prehearing conference conducted in the 

matter. That issue is whether the Board's teacher attendance policy is illegal as a matter 

of law,· 

PETITIONERS' ARGUMENTS 

Petitioners admit that the Board has discretionary authority to make, amend 

and repeal rules for the government and management of the public schools, for the 

employment, regulation of conduct and discharge of its employees, ~ 18A:ll-t, and 

to make rules governing the employment, terms and tenure of employment, promotion and 

dismissal, and salaries and time and mode of payment thereof of teaching staff members 

for the district, N.J.S.A. 18A:27-4. While petitioners do not contest such broad authority 

vested in the Board, they note that the Board's discretionary authority may not be 

exercised in violation of Title lBA, Education Law, or with rules of the State Board of 

Education. 

Petitioners contend that the controverted attendan<:te policy is illegal because 

its terms are in violation of ~ l8A:30-2 and 30-3 which provide certain sick leave 

benefits to local board of education employees. Specifically, N.J.S.A. 18A:30-2 provides 

in full as follows: 

All persons holding any office, position, or employment in all local 
school districts, regional school districts or county vocational 
schools of the state who were steadily employed by the board of 
education or who are protected by tenure in their office, position 
or employment under the provisions of this or any other law, 
except persons in the classified service of the civil service under 
Title 11, Civil Service, of the Revised Statutes, shall be allowed 
sick leave with full pay for a minimum of 10 school days in any 
school year. 

Furthermore,~ I8A:30-3 provides in full as follows: 

If any such person requires in any school year less than the 
specified number of days of sick leave with pay allowed, all days of 
such minimum sick leave not utilizied that year shall be accumula
tive to be used for additional sick leave as needed in subsequent 
years. 

-4-
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Petitioners assert that the Board's controverted attendance policy is in 

vlollltlon of these two statutes in a manner slmilllr to the viollltions of such statutes by 

other attendance policies as were found in Montville Twp. Educ. Assoc. and Montville 

Twp. Educational Secretaries Association v. Montville Twp. Bd. of Ed., N.J. App. Div., 

Dee. 6, 1985, A-ll78-84T7 (unreported), the State Board's ruling in Kuehn v. Teaneck Rd. 

of Ed., 1983 S.L.D.- (Feb. 1, 1983) and its ruling in City of Burlington Ed. Assoc. v. Rd. 

of Ed. of City of Burlington, 1985 S.L.D.- (Nov. 8, 1985). 

Petitioners contend that category I of the attendance policy Guidelines admits 

of no standard for determining excessive absence under the terms of the policy which, in 

turn, may subject the poUey to an arbitrary Interpretation by school administrators. The 

whole of category I of the policy Guidelines, petitioners contend, does not allow for 

consideration of the underlying rea901111 for employees absence, that the policy on its face 

has the potential for employee dlseipline even when the employee's total attendance 

pattern is overall acceptable, that there is no standard which requires school 

administrators to review attendance over a reasonable period of time in order to 

determine an asserted pattern of abwre, that a conference could be called under the terms 

of the policy even if the teacher exercises their statutory benefits of legitim11te sick 

leave use under N.J.S.A. 18A:30-2 and, that, the conduct of such a conference may only 

be seen as the initial step in a disciplinary process such may afCect the teacher's 

performance evaluation. 

Petitioners contend that because category II allows for conferences and 

reports, and reports thereon without restriction as to the use to be made of sueh reports, 

the policy is an arbitrary exercise of the Board's authority because such reports has ll 

potential adverse Impact upon the person's employment possibilities, assignments, or 

eamings. Petitioners also contest the validity of category II because a person who has 

been subjected to a conference under the terms of the policy, but who thereafter becomes 

legitimately Ill within a three month period of time, may according to petitioners be 

subjected to a second eonferenee and a second report without regard to the underlying 

rea90ns for the absence or absences. Despite the fact an affected employee may file ll 

written response to a eonferenee report, petitioners say that because there is no required 

weight or consideration to be given such response the mere opportunity to respond, 

without more, does not render an otherwise _unreasonable policy reasonable. 
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Petitioners raise no arguments against category III of the policy guidelines.· 

Petitioners reiterate each and every argument raised regarding the policy 

Guidelines to attack the policy Procedures. As examples, petitioners assert that 

ProcedurE-s I and U are vague and arbitrary because excessive absence is defined not by 11 

clear standard but by the whim of an administrator. Petitioners complain that the 

triggering factors for excessive absence are merely numbers of absences and the absences 

themselves. Consequently, petitioners assert absences used for legitimate illness may be 

included within an administrator's view of excessive absence. Petitioners contend that 

Procedures Ul require a formal conference report be filed in the employee's personnel 

record without a requirement that the circumstances surrounding the absence be included 

within that report. While petitioners admit that the employee has the right to attach a 

written response to any report placed in their file regarding absences, petitioners explain 

that the teacher's comments would be worthless unless the policy allows legitimate 

absences to negate the asserted negative impact of the mere presence of the report in the 

file. Procedure IV is attacked by petitioners as being arbitrary and unreasonable in that 

legitimate sick days taken within three months arter the initial formal meeting can 

trigger a second conference report which petitioners characterize as a "prejudicial 

document" (Petitioners' brief, p. 16). No attack is made by petitioners upon Procedure V. 

Procedure VI is unreasonable according to petitioners because it permits 

"• • • punishment or penalty based upon the number and dates of absences, without 

consideration of the reasons therefor or the fact that the absences may be well within the 

bounds of statutory allotment." (ld. p. 17). 

BOARD'S ARGUMENTS 

The Board contends its adoption or the controverted policy is within its 

management prerogative and that the poUcy is designed to identify the cause of teacher 

absenteeism in a positive manner. That is, the Board explains the policy is not designed to 

be applied in a mechanical Cashion without regard to the underlying reasons for teacher 

absences; it is not designed to automatically deprive a teacher of an increment; it is not 

designed to assign an automatic rating to a teacher's performance evaluation based solely 

on the number of days missed; it is not d~signed to automatically apply when a teacher 

exceeds a certain number of absences per year without regard to underlying reasons; and, 

the policy on its race is intended to emphasize that teachers' attendance is continuously 
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under review and that the Board is indeed concerned with regular attendance in order to 

ensure all its pupils have the opportunity to receive a thorough and efficient program of 

education through regular teacher attendance. 

LAW AND DISCUSSION 

While employees, including teachers, or local boards of education have certain 

statutory benefits regarding sick leave, the use of sick leave must be seen within the 

context of how the Legislature defines sick leave. H.J.S.A. 18A:30-l, Definition of sick 

leave, provides in fuU as foUows: 

Siek leave is herebv defined to mean the absence from his or her 
post of duty, of any person because of personal disability due to 
illness or injury, or because he or she has been excluded from 
school by the school district's medical authorities on account of a 
contagious disease or of being quarantined for such a disease in his 
or her immediate household. 

In Kuehn v. Bd. of Ed. of Tp. of Teaneck, 1983 S.L.D.- (St. Bd. Feb. 3, 1983) 

the State Board held that a board of education may not adopt an sttendance policy whieh 

disregards the reasons for or the cause or absence. An attendance policy adopted by 11 

loe11l board of education may not be applied in 11 mechanical fashion without regard to the 

underlying reasons for an affected person's absence. A policy may not automatic11lly 

assign a performance rating based solely on an employee's absence record without regard 

to underlying eireumstances. 

In this ease, Procedures I clearly states "Continuous debilitating illness will 

obviate the need for this (initial informal discussion with employee regarding absence! 

meeting." This, in my view, is the erltleal element in the entire controverted policy 

which renders the entire policy a valid expression or the Board's discretionary authority to 

ensure regular attendance of its certificated professional staff personnel. 

In Montville Twp. Edue. Assoc., supra, the Appellate Division quoted with 

favor the Commissioner's view of the propriety of attendance policies adopted by local 

boards of education as follows: 

• • • [ Tl he Commissioner cannot accept as reasonable an 
attendance evaluation system whieh would determine a teacher's 
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attendanee evaluation rating solely upon the basis of the accumula
tive number of days of absenee, regardless of the circumstances of 
the absences or a teacher's previous attendance history. A board 
may certainly take steps to implement a policy to improve the 
attendance of its professional staff; to do so would constitute a 
reasonable exereise of its diseretionary powers. However, if such a 
policy goes so far as to ignore legitimate extended illness or 
confinement at home or hospital by a physician in determining an 
unsatisfactory evaulation rating for attendance, such a poliey must 
be deemed arbitrary, even if said policy allows for teacher reaction 
to the rating through narrative statements. 

There is nothing on the face of the controverted policy which allows for 

mechanical application of its terms to any and all absences incurred by teachers. Rather, 

category I of the poliey requires a pattern of absenees taking plaee on the same day or 

days of the week, before or after non-working days, or absences approaching the yearly 

allocation, or habitual exhaustion of sick leave to be manifested prior to any 

administrator eondueting a eonferenee with any employee. Category I of the Guidelines, 

however, must be seen in light of Procedure l whieh eliminates the institution of the 

policy terms when there is debilitating illness. Surely it cannot be seriously disputed that 

a board should be concerned over the attendance record of one who uses statutory sick 

days only on Mondays, Fridays, or days before or after other holidays. Given this kind of a 

pattern of asserted sick days it is reasonable to question whether the person is in fact sick 

under the terms of ~ 18A:30-1 or is simply using the statutorily authorized sick 

days as a means for taking a day off. There is nothing improper nor arbitrary for a board 

to direct its administrators to question a person whose attendance record renects the 

foregoing pattern. Category 0 of the policy Guidelines merely advise all certificated 

personnel that if such a pattern of absenees which gives rise to a possibility of sick day 

abuse is manifested, the conference which follows shall be memorialized by the 

administrator together with a statement from the employee. Category II of the 

Guidelines merely provide notice that the conference record "may" be used in evaluation 

or become part of the employee's permanent personnel file, or lead to the withholding of a 

salary increment. These use possibilities, however, would oceur only after the application 

of Category III of the Guidelines which provide for a physician's written statement 

eertifying disability. This is nothing more than the reasonable exercise of authority 

already granted boards of education to make, amend and repeal rules for the government 

and management of its public schools and for the employment, regulation of conduct and 

discharge of its employees at N.J.S.A. lBA::ll-1. 
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Contrary to the poliey controverted in City of Burlington Education Associll

tion v. Burlington City Board of Education, 1985 ~-(July 1, 1985), aff'd St. Rd. of 

Ed. 1985 ~-(Nov. 13, 1985), this policy is not mechanically applied nor is it a policy 

which admits of no legitimate absence but for professional days. Rather, this policy 

reeognlzes that teaching staff members are entitled to 10 days of siek leave per year, 

eumutative, for use in "* • • the absenee from his or her post of duty • • • becaul!e of 

personal disability due to illness or injury • • *". Clearly, Category Ill of the Guidelines 

provide that upon sUbmission of a physician's written statement certifying disability the 

terms of the policy shall not be applied. 

Petitioners' argument that Procedures IV by which a fol1ow up letter is placed 

In an employee's file arter three months of a formal administrative eonference regarding 

siek leave is not persuasive that that provision is arbitrary or unreasonable. When an 

employee's attendance pattern is sueh that the policy terms are to be applied, it is 

reasonable to believe that administrators will closely monitor that person's future 

attendanee. It is also reasonable, in my view, for the administrator to put into the 

arfeeted person's file a follow up statement which would tend to doeument either 

improvement or no improvement In the person's attendance patterns. 

Finally, petitioners advance no argument to support their allegation that the 

policy as written is some how in violation of either their federal or constitutional rights. 

CONCLUSION 

Petitioners earry the burden of persuasion to demonstrate by a preponderance 

of credible evidence that the attendance policy of the East Brunswick Township Board of 

Education Is on its face arbitrary, capricious. unreasonable or in violation of N.J.S.A. 

IBA:l-1, Education Law. Petitioners, I CONCLUDE, have failed to demonstrate the truth 

of their allegations. Contrary to the assertions made by petitioners, I CONCLUDE that 

the controverted attendance poliey Is a proper exercise of the Board's discretionary 

authority and that the policy Is designed to serve a legitimate purpose of ensuring regular 

attendance by certificated personnel to the tasks for whieh they are employed. or 
course, petltionel'!'l may have a cause of action in the future should the policy, proper on 

Its face, be applied in an arbitrary or unrea!ICJn&.ble manner. 

The petition of appeal is dismissed. 
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This recommended decision may be affirmed, modified or rejected by ·the 

COMMISSIONER OP THE DEPARTMENT OF EDUCA"nON, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this metter. However, if Saul 

CO<>,>crman does not so aet in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordenee with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

Receipt ~nowledged: (/.If' ; 
~~ ~~-

DATE DEPARTMENT OF EDUCATION 

MAY I 4 l:lllb 

DATE 

be 
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EAST BRUNSWICK EDUCATION 
ASSOCIATION, ROSALIE TRIOZZI 
AND SUE DREIFUS, 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE TOWN
SHIP OF EAST BRUNSWICK, MIDDLESEX 
COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision 
Administrative Law have been reviewed. 
petitioners within the time prescribed by 
c. 

rendered bv the Office of 
Exceptions were filed by 

N.J.A.C. l:l-16.4a, b. and 
-··· ---· 

Petitioners' exceptions contend that the provision of the 
herein attendance policy. suggesting that "Continuing debilit<~ting 
illness will obviate the need for this mE>eting" (see East Brunswick 
Attendance Policy. Subsection 1) renders the entire policy a v11lid 
express ion of the Board's authority. does not rec t.i tv or mitigate 
the arbitrariness of the Board's policy. Petitioners aver that the 
guidelines are "still plagued by vagueness which renders the 
attendance policy ~Jlnerable to significant abuse and the staff 
vulnerable to its arbitrary application" (Petitioners' Exceptions, 
at p. 1) for the following reasons: 

1. There is no definition of excessive absence. 

2. There is no provision for consideration of the 
circumstances or reasons for absences. 

3. There is no provision compl"ll ing the Board to 
consider legitimate explanations for absences to 
minimize or negate the impact of the prt>st>nce of 
absenteeism reports in one's personnel file. 

4. The policy. through its gPneral tenor of not 
distinguishing between those who legitimately use 
and those who abuse sick day benefits. tends to 
discourage the use of legitimate sick leave. 

For the above reasons and those in petitioners' brief, 
incorporated herein by reference. petitioners pray that the East 
Brunswick policy be viewed by the Commissioner as an arbitrary and 
unreasonable exercise of the Board's discretion and therefore be 
modified to allow for consideration of all of the above· or be 
invalidated. 
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Having carefully reviewed the record herein, including the 
controverted attendance policy, the Colbllissioner affirms the 
findings and determination in the initial decision substantially for 
the reasons stated therein. He adds the following. While not fatal 
to the policy, the Commissioner notes some inconsistencies. Under 
"Guidelines." Section II indicates that: 

A written summary of all conferences, excluding 
the initial informal discussion, will be 
recorded***· (emphasis added) 

(Initial Decision. ante) 

While this language indicates that a written report must 
follow a formal conference and thereby also implies that said report 
will be placed in the employee's personnel file. in the same Section 
II, No. 2 it is stated that 

(a written summary of all conferences] ~ay become 
part of the employee's permanent personnel 
file***· (emphasis added) 

(Initial Decision, ant~) 

Later, under "Procedures," Section III states: 

The administrator l_lhal! write a summary report of 
the formal meeting. The summary shall include 
documeiiiS.- records and i terns discussed. The 
summary report will be signed by the employee and 
the administrator- and placed in the Employee's 
Personnel File.*** (emphasis added) 

(Initial Decision, ant~) 

Thus. it would appear that notwithstanding the .Q!?r!Tii~~jy~ 
nature of a written report being placed in an employee's file under 
the "Guidelines" segment of the policy, it gives the appearance of 
being mandatory "Procedure" under the procedures section. Such 
inconsistencies create ambiguity and should be made consistent 
throughout the policy. 

The Commissioner finds, as did the ALJ, that the policy, as 
written, provides considerable flexibility for administrators to 
determine when sick day use becomes sick day abuse. Contrary to the 
allegation of petitioners, the "Guidelines," Section I elaborate on 
the standards to be applied in determining what "excessive" means. 
tempered by the "Procedures," Section I language which states that: 

Continuous debilitating illness will obviate the 
need for this meeting. 

(Initial Decision, ~t~) 

The Commissioner concurs with the ALJ that the above 
language is at the crux of the policy's viability. The Commissioner 
also finds that there is language in the policy addressing the issue 
of an employee's past history of attendance as a means of mitigating 
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what might otherwise appear to be excessive absences in <~nv sin?,lt> 
year. On the basis of the existence of such language in the policv. 
the Commissioner finds no merit in petitioner's arguments that there 
is 1) no definition of excessive absence. 2) no provision for 
consideration of the circumstances or reasons for absences. and 
3) no provision for consideration of legitimate use and abuse of 
sick day benefits. -

It cannot be stated too strongly that while the minimum 
number of sick days allotted annually is an entitlement. the Ltw 
clearly intends that the entitlement apply ()n_ly to the use of the 
days for sick leave purposes. An unwarranted use of sick days is 
impliedly discouraged; employees are encouraged to use sick leave 
only when necessary. If the policy in question allows for 
consideration of "continuous debilitating illness'' as obviating the 
need for further review by the administration of the employee's usP 
of said leave. then the Board has met its obligation to its 
employees and to its students so long as the policy is applied even
handedly. As stated in (;i_~<:!!!_!~LY_:_ _ _l'loan:I__Q.f __ Ed~cation_ of __ the 
'!_~n_!>_hj_£_Of __ l.i_'-'i_ng_stQn, l'lS<J-60 ~hJ?_,_ <JO. aff'd State Board l<Jbl-b2 
S.L.D. 203: 

,.:<,·, On the one hand. [the board} has the 
obligation to be patient and to show 
consideration and kindness and, on the other 
hand, it must ever be mindful of its obligation 
to maintain the efficiency of school work. 
Eventually the latter obi igat ion becomes 
paramount. At what time this obligation becomes 
paramount is a matter of the board • s judgment, 
honestly and fairly exercised.*** (at <J4) 

See also, J!l_th~a_tl:_e_!_pf _ _t;_h_e_:r~nur_e_HE!ar i ng_qf]a!Jl'! M. _Qrossmaf!, 
~LtLa_f_a_!l_!__M_:___Gros_§m(l_nL -~chq_o_! __ D_i st rJ<:.LQJ the_Tmmshi p .. of__B_ernard s. 
1972 S...:..k_D_,_ 144, i\ff'd in part/rev'd and rem. in part 127 
!f..d_,_~1J.P~!:.- 13 (App. Div. 1974), cert. denied 65 ~·.L 292 (1974). 

The Commissioner notes, however. that notwithstanding the 
language of the instant policy allowing that "continuous 
debilitating illness will obviate the need for this meeting," it 
should be recognized that the Appellate Division held in '!_raut_wejn 
v. Board of Education of Bound Brook, l<J78 S.L.D. 445, aff'd State 
Board T97<l S.L.n:-· 876-;- re·v:·.:r-tr:J':--superior Court 1980 S.L.D. 153<J 
that chronic- absenteeism over a period of years may be a ti'.isis for 
disciplinary action of staff members. even if "there were no 
absences exceeding '''"' entitlement." Lc!·. at 1540 

Equally clear from the case law dealing with absenteeism 
policy and guidelines is that a board of education may not use sheer 
number to set attendance policies/guidelines. 

The State Board's decision in Kuehn v. Board of Education 
of Teaneck., l'l81 ~-L_._D~ 1290, rev'd State Board February 1. · 1<}83 
overturn-ed an increment withholding of a teacher. Because of 
"serious illness" (Slip Opinion, at p. 1), Petitioner Kuehn was 
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absent more than 90 school days during the 1979-80 school year. The 
State Board held: 

To simply state that a teacher by sheer number 
exceeds the 90-day maximum allowance for absence 
and forfeits an increment, without considering 
the particular circumstances for absence, is not 
good cause for the withholding of increment as 
required by ~~S.A. 18A:29-l4. (at p. 4) 

Further, the Appellate Divis ion recently affirmed the 
Commissioner's decision which had been overturned by the State Board 
in M~~I\t_yi!_!~ _ _!WE..:.__~~UC2_ti9_!!. __ .ji.SSQ~ia_t;joJl_ -~L. i!!~, decided by the 
Commissioner April 16, 1984, rev'd State Board November 7, 1984, 
rev'd N.J. Superior Court, Appellate Division, December 6, l'l85. In 
I:Lo!1J..V:i!l~. as in the instant matter, an attendance policy's 
guidelines were at issue, not the Board's application of the policy 
to any specific individual. In "!Qntvjp~. the Appellate Division 
determined that the policy assigning evaluation ratings solely on 
the basis of number of days absent, an "attendance component'' (Slip 
Opinion, at p. 2), was arbitrary because 

*, ... ,., the 
rating is 
unaffected 

simple fact remains that the assigned 
a merely mathematical consequence and 
by the reason for the absence. 

(at p. 4) 

The Court also found that such a policy had a chi 11 ing 
effect on a teacher's use of statutory entitlement to sic!<: leave. 
The Court cited Kuehn, ~l!£_r~. noting that the same principles relied 
on by the State Board in that decision applied in !:I.QI1tv:il)~. (at 
p. 5) 

Sheer number, it is noted. was also at issue in !'l!JrJ ingto~f1 
~_i ty~E_2uc!lt:i.oll..~S.'?£.La_t ic;>B. y. _ ~Q_a_r<l_gL~11lc_at;iot1 o_L Bur! i !lg_t()!'}Ci ty. 
decided by the Commissioner July 1, 1985, aff'd State Board 
November 8, 1985. Therein, while commending the Board's desire to 
develop and implement a policy to improve staff attendance. 
"particularly occasional absences," (Commissioner's Decision, at 
p. 22) the policy was struck down because it used the state's 
monitoring criteria, which assess district-wide occasional absences, 
rather than individual teacher absences. Further, the Commissioner 
found the policy in !)u_rJillgt:_Q..n unacceptable because it relied on 
sheer number of absences over a limited period of time to rate a 
teacher without consideration of the teacher's total record of 
attendance. The Commissioner found, as did the ALJ, that: 

~'*''' the policy disputed in this matter does not 
distinguish between those who are legitimately 
ill, injured, or otherwise justifiably absent 
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from those who may, 
benefits.*** 

in fact, abuse leave 
(at p. 24) 

The Commissioner in J3url_i]}.&!:.QJ'l relied upon both t'l()_ntv_i_:u,_e, s_upra. 
and KuehJ'l. supra, in reaching his determination. 

One decision dealing with absenteeism guidelines or 
policies has withstood the "sheer number" prohibition, however, 
Bialek and Meehan v. Board of Education of Teaneck., decided by the 
Commissioner July 19, l985, aff'd-·State-BOardDec~mber 4, l'l85. In 
Bia_lek, the Comniissioner distinguished !Su_e!!Jt, ~~pra. and found that 
the allotment of SO additional days absences bevond accrued sick 
days, which was used as a criterion for withholding an increment, 
was so far beyond any possible statutory entitlement as not to be 
arbitrary or likely to impinge on a person's use of 
statutorily-granted sick leave. The Commissioner found that the 
fact that the policy did not take into consideration individual 
circumstances 

"*'' is not, in the Commissioner's judgment. in 
violation of K_u_ehn, ~!!.l?_ra, because the standard 
of excessive absenteeism impacting upon the 
petitioners is {1} reasonable, (2) arrived at and 
formally adopted after careful deliberation and 
public hearings and (3} does not impinge upon any 
statutory leave entitlement. 

(Slip Opinion, at pp. 23-24) 

In affirming the Commissioner's decision, the State Board cautioned 
that the policy must conform to Ku~~~. ~~p~a. 

Petitioners' exceptions bring nothing new to the record. 
The Commissioner is in accord with the ALJ that: 

There is nothing on the face of the controverted 
policy which allows for mechanical application of 
its terms to any and all absences incurred by 
teachers. Rather, category I of the pol icy 
requires a pattern of absences taking place on 
the same day or days of the week, before or after 
non-working days, or absences approaching the 
yearly allocation, or habitual exhaustion of sick 
leave to be manifested prior to any administrator 
conducting a conference with any employee. 
Category I of the Guidelines, however, must be 
seen in light of Procedure I which eliminates the 
institution of the policy terms when there is 
debilitating illness. Surely it cannot be 
seriously disputed that a board should be 
concerned over the attendance record of one who 
uses statutory sick. days only on Mondays, 
Fridays, or days before or after other holidays. 
Given this kind of a pattern of asserted sick 
days it is reasonable to question whether the 
person is in fact sick under the terms of 
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N.J.S.A. lSA:J0-1 or is simply using the 
statutorily authorized sick days as a means for 
taking a day off. There is nothing improper nor 
arbitrary for a board to direct its 
administrators to question a person whose 
attendance record reflects the foregoing 
pattern. Category II of the policy Guidelines 
merely advise all certificated personnel that if 
such a pattern of absences which gives rise to a 
possibility of sick day abuse is manifested. the 
conference which follows shall be memorialized by 
the administrator together with a statement from 
the employee. Category II of the Guidelines 
merely provide notice that the conference record 
"may" be used in evaluation or become part of the 
employee's permanent personnel file, or lead to 
the withholding of a salary increment. These use 
possibilities. however, would occur only after 
the application of Category III of the Guidelines 
which provide for a physician's written statement 
certifying disability. This is nothing more than 
the reasonable exercise of authority already 
granted boards of education to make. amend and 
repeal rules for the government and management of 
its public schools and for the employment, 
regulation of conduct and discharge of its 
employees at ~J.S.A. lSA:ll~l. 

Contrary to the policy controverted in £it__y __ Qf 
}j_~_x:_l ingtof)~_!:duc_ation As soc iat ion ~ _ _!)ux:_q n_g_tof! 
C.:.lli Boa_I"d__Q~~~<tl!.£.il.t:J ___ o!!, 1985 Lh:J): -~ (July 1, 
1985), aff'd St. Bd. of Ed. 1985 S.L.D. 
(Nov. 13. 1985). this policy is not mechi.mically 
applied nor is it a policy which admits of no 
legitimate absence but for professional days. 
Rather, this policy recognizes that teaching 
staff members are entitled to 10 days of sick 
leave per year. cumulative. for use in " 1"~1'the 
absence from his or her post of duty1:1,1, because 
of personal disability due to illness or 
injury*1' 1'." Clearly, Category Ill of the 
Guidelines provide that upon submission of a 
physician's written statement certifying 
disability the terms of the policy shall not be 
applied. 

Petitioners' argument that Procedures IV by which 
a follow up letter is placed in an employee's 
file after three months of a formal administra
tive conference regarding sick leave is not 
persuasive that that provision is arbitrary or 
unreasonable. When an employee's attendance 
pattern is such that the policy terms are to be 
applied, it is reasonable to believe that 
administrators will closely monitor that person's 
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future attendance. It is also reasonable, in my 
view, for the administrator to put into the 
affected person's file a follow up statement 
which would tend to document either improvement 
or no improvement in the person's attendance 
patterns. 

Finally, petitioners advance no argument to 
support their allegation that the policy as 
written is some how in violation of either their 
federal or constitutional rights. 

(Initial Decision. ~l!_te) 

As noted by the ALJ, petitioners carry the burden of 
persuasion to demonstrate by a preponderance of credible evidence 
that the attendance policy of the East Brunswick Township Board of 
Education is on its face arbitrary, capricious, unreasonable or in 
violation of t!:_LS~ lBA:l-1, Education Law. See ~n__g_elu_c_s)_et_aL 
~-!!.OasLQ.LEd\J~ilti_Q.ll._()f_\tl_e_!!_t Oran_g_e, 1980 S_.L_.D_,_ 1066, 1077. aff'd 
State Board 19Rl S.L.D. 138&. The Commissioner finds. as did the 
ALJ, that petitioners -have failed to demonstrate that the herein 
attendance policy is arbitrary, capricious or unreasonable on its 
face for the reasons stated herein. 

Accordingly. the Commissioner affirms the initial decision, 
as modified hen•in. The Board is directed to reviPw the policy 
language to assure greater clarity as to what is required and wh;tt 
is permissive. In all other ways. it is the conclusion of the 
Commissioner that the controverted attendance policy is a proper 
exercise of the Board's discretionary authority and that the policy 
is designed to serve a legitimate purpose of ensuring regular 
attendance by certificated personnel to the tasks for which they are 
employed. 

Accordingly. the instant Petition of Appeal is dismissed. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

June 24, 1986 
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~ 

~tatr of !Xru• 3Jrr!ir!f 

OFFICE OF ADMINISTRATIVE LAW 

IN THE MA'J'TEB. OP THE TENURB 

HEARING OP RONNIE LEE 

JOHNSON, SCHOOL DISTRICT OP 

THE TOWNSHIP OF PEMBERTON, 

BURIJNGTON COUNTY 

INm.AL DECISION 

OAL DKT. NO. EDU 1125-86 

AGENCY DKT. NO. 19-1/86 

Ernest N. SeYer, Esq., for the petitioner (Sever & Hardt, attorneys) 

No appearance by or on behalf of respondent 

Record Closed: April 28, 1986 Deeided: Mav 11, l98fi 

BEFORE AUGUST B. THOMAS, ALJ: 

The Board of Edueation of the Township of Pemberton (Board) filed tenure 

charges of insubordination and ·unbecoming conduet against one or its teachers, Ronnie 

Lee Johnson, with the Commissioner of Education. 

The Commissioner transmitted the matter to the Office of Administrative 

Law as a contested case, pursuant to~ 52:14F-1 ~ ~· A hearing was conducted 

on April 22, 1986, in the Hainesport Township l\llunieipal Building, liainesport. 

PROCEDURAL HISTORY 

1. Jtespondent was notified by the Board on December 2, 1985, that formal 

action on the Certifieation of Tenure Charges would be taken against 

him at the Board's meeting on December 10, 1985. Respondent was sent 
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OAL DKT. NO. EDU 1125-86 

a letter detaUing his rights to representation and demand for a public 

session to diseuss his employment. He opened his tetter; however, he 

refused eeeeptance and returned it to the Board (P-2). 

2. The tenure charges eontein eleven counts of insubordination and/or 

eonduet unbeeoming a teaching staff member. 

3. Respondent did not rue eny written statement in response to the charges 

(~ 18A:6-ll). 

4. On December 11, 1985, the Board ettempted to notify respondent by 

personal delivery that the charges would be considered by the Board on 

January 14, 1986. Respondent threw the letter at the sheriff, refusing 

dellvery (P-1, 136, 137). 

5. On January 14, 1988, the Board voted 9-0 In executive session to eertify 

the charges to the Commissioner and to suspend him without pay 

effective January 15, 1986 (P-1, 138). 

6. On January 15, 1986, the Board mailed the eertifieation of charges to 

the Commissioner with a eopy to respondent (P-1, 139). 

7. The Department of Education notified respondent or its receipt or the 

charges on February 10, 1986, and advised him to Answer the charges 

within 10 days. Respondent signed the post offiee return receipt but he 

did not Cile an Answer. (Return receipt in file.) 

8. On Mareh 10, 1986, the Offlee of Administrative Law notified 

respondent that a preheering of his tenure matter would be eondueted in 

-..ereerville on Mereh 31, 1986. He did not attend. 

9. On April 2, 1986, the undersigned edministrative law judge notified 

respondent In writing that the metter would be scheduled for hearing. 

Respondent signed the post offiee return reeeipt, but did not an~wer the 

letter (return reeeipt In Clle). 

-2-

1651 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 1125-86 

I adopt the foregoing as my FINDINGS of FACT. 

DISCUSSION 

After notifioation by the Office of Administrative Law, a hearing on the 

tenure .charges was conducted on April 22, 1986. Respondent did not attend. The high 

school principal testified eoncerning the faets and the truth of each of the eleven charges 

as filed. 

The superintendent testified about his directives to respondent and his 

responsibility to follow school proeedures. At times respondent refused to meet with the 

superintendent. Respondent was also advised to undergo a psyehiatric examination 

pursuant to statute. He refused to accept the letter sent to his home and the letter 

placed in his sehool mailbox. 

Submitted in evidenee are P-1 which contains 39 exhibits detailing the 

incidents of insubordination, unbecoming conduct and the certification of charges; P-2 

contains six unclaimed or refused letters (unopened); P-3, an unopened, internal letter 

which respondent would not aceept; and C-1 the administrative law judge's letter with 

return receipt requested. 

Based on the foregoing, I am satisfied that: 

1. The Board has satisfied the notice requirements to respondent (P-1, P-2, 

and P-3). 

2. Respondent received and failed to answer my Jetter to him (C-1 with 

return reeeipt requested). 

3. Respondent failed to appear at the hearing to defend the charges against 

him. 

Accordingly, I FIND and CONCLUDE that the charges are uncontradicted and, 

therefore, true in fact. I also CONCLUDE that the charges of insubordination and 

conduct unbecoming a teacher are surtieient to warrant respondent's dismissal as a 

tenured teacher. 
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The Board proffered an oral motion to at hearing to continue respondent·~ 

suspension without pay beyond the 120 days from the date of his suspension. Thi~ motion 

is grounded on the fact thllt the Board committed no delay in the~e proceedings. I 

GRANTED the motion orally at helll'i~ and commit it to writing here. Any delay in these 

proceedings was caused by respondent's refusal to answer correspondence which c11used 

additional attempts to correspond with him in the interest of due process. Respondent 

cannot deliberately delay the tenure process then be rewarded by the protection otherwise 

due him pursuant to (N.J.S.A. 18A:6-14). 

Besed on all of the above, Ronnie Lee Johnson is DISMISSED from his position 

as a tenured teacher as of the date of this decision, May 13, 1986. Further, he is to 

receive no salary beyond the 120th day of his suspension without p&y by the Board. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIOimR OF THE DEPARTMBNT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Ssul 

Cooperman doos not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

MAT 141986 

DATE DEPARTMENT OF EDUCATION 

t1AY 16 1986 
bATE 

ml 

-4-
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IN THE MATTER OF THE TENURE 

HEARING OF RONNIE LEE JOHNSON, 

SCHOOL DISTRICT OF THE TOWNSHIP 

OF PEMBERTON, BURLINGTON COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administratlve Law have been reviewed. No exceptions were filed by 
the parties. 

Upon review of the recotd, the Commissioner adopts the 
recommendation of the ALJ dismissing respondent from his position as 
of the date of the Commissioner's decision. however, not that of the 
initial decision as stated therein. Further, the-- Commissioner 
adopts the AW's determination that respondent is not entitled to 
pay commencing on the 12lst day of his suspension for the reasons 
expressed by the ALJ in the initial decision. 

COMMISSIONER OF EDUCATION 
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~tatr ttf ~rut 31rnll'!1 

OFFICE OF ADMINISTRATIVE LAW 

JAMES P. BOYLAN, 

Petitioner .. 
ROAJIO OP F.nnr.A110N OF TffB 
CITY OP JERSEY CITY, 

end 

LOUIS LANZILLO, 

nespondent 

INmAL DECISION 

OAL OKT. NO. EDU 7642-85 

AGEI\If:Y OKT. NO. 360-10/85 

James P. Boylan, e!:2 ~· petitioner 

William c. f'.errlty, Esq., for respondent Board of Education 

WOllam A. Massa, Esq., for respondent Lanzillo 

Record f'losedt April 28, 1986 Decided: May 13, 1986 

BEFORE WARD R. YOUNG, ALJ: 

Petitioner, a tenured teachllllf staff member, alle~ted lmproprietv by the Jer .. ev 

Cltv Board of Education (Board) when it acted to effect his involuntary transfer from the 

position of Dean of Students to teacher of social studies. Petitioner Claim" tenure in the 

position of Oeen of Students. Petitioner further claims an abuse of di .. cretion by the 

Board due to h&r&S6ment when It transferred him from his cla~:o:iroom position 111 the 

Lincoln Hlth School to a similar position at Dickinson Hith School. The allegations of 

lmproprietv and hllraS6ment stem from petili<>f1er's belief that the Board's actibtl!>resulted 

from the UOSII(!CeS~>ful candidacy of the one .receiving his support in the mayor111 f'lf'r.tion. 
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The Board avers its actions at all times were proper exercises of it:. 

discretionary authoritv and seeks dismissal of the Petition of Appeal. 

The matter was transmitted to the Office of Administrative Law as a contested 

ease on necember 2, 1985 pursuant to N.J.S.A. 52:14F-l !!_ ~· A preheariflK conference 

was held on January 10, 1986, at which the following issues were framed: 

1. Is the position of Dean of Students one in which tenure may be acquired? 

2. Was the involuntary transfer of petitioner from the position of Dean of 

Students to that of classroom teacher an abuse of the Board's discretionary 

authority or otherwise illetlal due to political animus• 

3. Was the involuntary transfer of petitioner from the cla,.;room position at 

Lincoln to a similar position at Dickinson an abuse of the Board's 

discretionary authority or otherwbe illetlal due to haras..ment! 

The Board was ordered to notice aU staff members holc1in~ positions as Oearu. of 

Students of the instant liti~tion and transmit copies of the Prehearing Order entered on 

January 10, 1986 to provide the opportunity for them to apply for intervention and/or 

participation pursuant to N.J.A.r:. I:H2.1 !!_ ~·· which counsel for the Board did in a 

memorandum under dAte of February 18, 1986. No applications were tiled. The matter 

proceeded to plenary hearing on 'Yiareh 24 and 25, 1986. POt>t-hearing brief~ were filed and 

the record cl!ll>ed on April 28, 1986, the date establi .. hed for final filing. 

J. 

Since the issue of whether one may llequire tenure in the po,jtion of Dean of 

Students is basieaUy an issue of law, it will be addressed first. 

-2-
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It is undisputed that the ereation of positions entitled Oeans of Students by the 

lloard resulted from a need to provide staff personnel status charged with responsibilities 

of oupll diseioline. ~111 staff members are teachers assigned to the prineipal, in the hiR:h 

schools of the district. The QUalifications to hold such a position are incorporated in a job 

description oresumabl~ adopted by the Board. See, J-6. A valid certificate as a high 

school teacher and at least five years of successful experience as a senior high school 

teacher are ineoroorated therein. 

The undisputed testimonv of petitioner reveals that the Dean eounsels pupil" on a 

one-to-one bllsis: counsels PArents; works with teAchers eoneerning alternative 

disciplinarv Pl"otz'l'ams; works with ll parent eouncll, the eourts and representatives of the 

Olvlslon of' Youth and Family Services; and eommunicates in the eommunity with business 

people In seekiflf!' information on partieular pupils who eut elasses. The only teaching done 

by a Desn is substitutintr for an absent teaeher in an eme!'ll'eney. 

r:ounsel for the Board stipulated on the reeol"d that the Board never submitted 

the iob deseription to the r:ounty Superintendent of Sehools or requested permbsion to u,e 

the title of Dean of Students, whieh Is unreeotmized in either the statutory scheme or 

rules of the State Board of Education oromulR:ated by it, duly adopted, and incorporated in 

the New Jersev Administrative Code, Title 6. 

The tenure statute, N.J.S.A. 18A:28-5 states: 

'M>e servlees of aU teaehin~ starr membeN ineludlnt:t 11ll 
ti!!IH!hl!!rs, orineipals, assistant princlpsls, vlee prineipaL-.. 
superintendents, • • • and such other employees as are in 
positions which require them to hold appropriate eertifie11tes 
issued by the board or ex11miners, serving in llll'l' school dbtriet 
or under anv bo11rd of edue11tion, excepting those who 11re not 
the holders of Proper eertiflcates in fuU force and effeet, ,hall 
he under tenure . • . . I emphiiSis added] 

-3-
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The State Board of Education has cha!'lred local Chief School Administrators and 

rounty Superintendents with certification enforcement responsibilities through the 

adoption of N.J.A.C. 6:U-3.5, which state:;: 

Ia) The loeal Chief School Administrator shall 11scertain ir 
professional staff members are properly eertificated and 
shall report to the appropriate distriet board of edueation 
those who are not eertiCicated. 

(b) The eountv superintendent shall take mea,ures neee:;sary 
for the enforeement of the State law requirin~ distriet 
boards of education to employ only those profe:;sional 
staff members who are properly eertifieated for the 
positions held. 

lei The countv superintendent shall notify the appropriate 
district board of education and the Commi:;sioner of 
Education immediately when he or she learn" of a 
profes:.ional staff member holding a position in violation 
of the State certification law:; and rules. 

The State Board also adopted rule. concerning the assil!'llment of title. which 

provide a proee:;s for a loeal board to use a position title not recognized in the rule. and 

also for the determination of appropriate certification required for the person to qualify 

for saitl position to enable the eount:'l superintendent to fulfill his re:.pon,.ibilitie" pur,uant 

to ~· 6:U-3.5!bl and (e). ~· 6:11-3.6 states: 

lal Oistriet boards of education shall a:;sil!'ll position title, to 
teaching staff members which are ree~nized in the.;e 
rules. 

(b) If a distriet board of education determines that the u:;e of 
an unrecO!OliZed position title it; desirable, or if a 
previouslv established unreeOI!'llized title exists, ,uch 
dio.triet board of education shaiJ submit a written request 
for permis,ion to use the proposed title to the eounty 
superintendent of ::.ehools, prior t'o making ~u!!h 
appointment. Such request shall include a detailed job 
description. The county superintendent "haU exercise hb 
or her discretion re!fardin~ approval of such request, and 
make a determination of the appropriate certification and 

-4-
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title for the position. The eountv superintendent of 
schools shall review annuallv aU previouslv approved 
unree~ized position titles, ttnd determine whether such 
titles shall be continued for the next school vear. 
Oeeisions rendered by countv superintendents rettll.rdin~ 
titles 11.nd certificates for unrec<>l!'nized positions shAll be 
bindintr upon future senioritv determinations on a cs:.e-by
ease basis. 

N.J.A.r. ~lU-6.2 embodies the authorization for holders of the instructional 

eertificate to teaeh in accordance with the endorsements therein. A careful review of 

tills refi'Ulation reveals the Absence of an endorsement and authorization for the 

&POroprillteness of the instructional certifieate for pupil personnel services. The 

reQuirement for the endorsement for student personnel ..ervices is stated in N.J.A.C. 6:11-

12.13: 

(a) This endorsement is l'f!QUired for any person assi~tt~ed to 
perform student pel'!iOnnel services such as study and 
assessment of indivio1ual pupils with respect to their 
status, abilities, interest, and needs; counseling with 
teachers, students, and parents re!tardinlt personal, social, 
edueatlonal, and vocational plans and prOICI"ams; and 
developinl< cooperative relation,hiPS with community 
a~rencies in assistiOR' children and families. 

Eli~rlbilitv requirements for the student personnel "ervices endorsement 11re 

incoroorated in N.J.A.r:. 6:U-l2.13(b) but need not be listed herein because of the 

stipulation on the record by petitioner that he does not meet said requirements. 

It is not the intention of the undersi~tt~ed to substitute his judgment for either the 

C:hlef !"'chool Administrator or the County Superintendent of Schools in determining the 

&POroprlate certificate required for the oosition of Oean of Students. The analysi:. above 

and findi~ that follow have become neeessarv in order to determine if the position of 

T)ean of Students, under current circumstances, Is one in which the holder of samE' may 

acquire tenure with a concomitant riltht to prohibit noneonsensual tran~fer. 

-S-
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The following FINDINGS OF PACT are adopted herein upon review of 

stipulations placed on the record, documentary evidence, and the applicable statute and 

reiZUlations cited herein: 

1. The rhief Sehool Adminbtrator has erred or failed to fulfill hb 

responsibilities pursuant to ~· 6:U-3.5(a) in the a:.certainment 

of proper certification by staff members as:.igned a" Dean:. of 

Students. 

2. The Board has failed to llSSilr!l a position title reCOirJlized in the rule» 

of the State Board pursuant to ~· 6:U-3.6(a) and hils failed to 

submit a reque .. t to the County Superintendent for permi:;,:,ion to use 

the unrecOirllized title of Dean of Students and determine the 

appropriate certificate for same pursuant to~· 6:l.l-3.6(b). 

3. nue to the Board's violation of ~- &:U-3.6, the County 

Superintendent was unable to fulfill his responsibilitie" pursuant to 

N.J.A.C. 6:ll-3.5(bl and (c). 

4. The certificate to teach in the hhth .. ehool is an inappropriate 

certification requirement for the po .. ition of Dean of Studenb. 

It is now well established that under tenure statutes, all teat>hing steff member:. 

who work in PO!>itions for which certification is required, who hold a valid t>ertitieate, end 

who have worked requisite number of years are eli~ible for tenure unle"5 they come within 

explit>it statutory exceptions. ~· l8A:l-l, l8A:28-5, t8A:28-9. Spiewak v. 

Rutherford Bd. of Ed., 90 N.J. 63 (19821. 

It is undisputed that petitioner herein served as Dean of Student .. from 

September 1981 until his involuntary transfer by the Board on August 7, 1985 (excepting a 

break cturing the 1983-84 school vear when petitioner acted in the capecity of llbbil>t&nt 

principal on appointment bv the print>ipal, which will not be addre:;,:,ed herein). The 
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petitioner has indeed met the statutory time requirement for the acquisition of tenure. 

PIMlJ, nevertheless, that petitioner is not tenured as Oean of Students, nor can 11nv 

teachiflf!' starr member aequire tenure in said oosition as it is now eonstituted, for the 

reasons expressed below. 

Petitioner comes within the expllelt statutorv exception establi~hed for the 

acQUisition of tenure. Spiewak. tf.J.S.A. 18A:28-5 expressly states that employee~ be in 

positions "which reouire them to hold appropriate <!ertificates" and further that "th~»>e 

who are not the holders of proper eertifieates" are excepted from the statute for tenure 

aeouisition. 

This Is not to sav that the oosition of Dean of Students could not be one in whieh 

tenure could be aequired. The use of a reCOR'Illzed title and determination of the 

11pprooriate eertirlcate to be held for same or in the event the BO!lrd deems the use of 11n 

unreCOR'IliZed title desirable, compliance with N.J.A.r::. 6:U-3.5(b) with approval for said 

use beirn!' l!'l'llnted bv the r::ountv Superintendent with a determination made of the 

appropriate certificate reQuired, snd the eriteria of Spiewsk beinR sstisfied, would indeed 

make it oossible for the lleQuisition of tenure. 

It is noted that petitioner was Issued the <!ertifiellte of Prineipal/Supervisor in 

Aurrost 1971 (J-5). In the event the Commissioner deems this eertlfieate appropriate for 

the oerforman<!e responsibilities pursuant to the job description for a Dean of Students (J

Ill, notwithstandinl!' the Roard's use of an unreeOftnized title and noncompliance with the 

rl!l!'Ulatorv seheme, petitioner should be reinstated to the position of Dean of Students 

with tenure acquired therein as lont:l' as the position Is permitted to exist. 

D. 

It is stipulated bv the parties that the holders of the oositions of Deans of 

Students are compensAted on the teachers salary «uide with no additional compensation. 

Therefore, the involuntary transfer of petitioner did not result in any change in 

petitioner's compensation. 

-7-
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There is considerable support in the record that petitioner. has met his burden of 

oroof bv a preponderance of credible evidence that hili involuntary transfer was triggered 

bV political animus. Associated with the rindings of fact to support such a finding would 

be the lack of credibility attached to te:;timony adduced from the current Superintendent, 

B011rd Pre:.ident, and assistant superintendent in charge of personnel. However, in light of 

the creation of po:>itions as Deans of Studentli deemed herein to be unlawful due to 

rei!'IJI&torv violations and Inappropriateness of the certificate required, there i:. no relief 

that could be !lranted. It would certainly seem to be improper to reinstate petitioner to 

an unlawfuUv created oosition for which an inappropriate certificate is required and the 

proper certification is not held. I, therefore, find no compelling reason to overburden this 

decision with supporting evidence to substantiate a finding of fact that the BOI!rd's 

invotuntarv transfer action was arbitrary and triggered by political animus. 

It is suuested herein that the Commissioner consider the remediation of the 

abolb.hrnent of all positions of Dean of Studentli, reassignment of all personnel holding 

said pasitions in accordance with tenure and seniority right;, and within the scope of 

certification pos.;essed, and the recreation of positions deemed by the Board to be 

necessarv to fulfill their statutory responsibilities pur:.uant to ~- 18A:Il-l that would 

be consistent with statutorv and regulatory law. 

m 

~Concerning the issue of petitioner's transfer from Lincoln to Dickinson within 

the scope of his certification, I FIND that action of the Board to be within its 

discretionary authoritv in the absence of a preponderance of credible evidence that ::.aid 

reassignment was made for the sake of harassment. 

IV. 

I CONr-LUDE, therefore, that the Petition of Appeal ,hall be and is hereby 

OJSI'tfiSSEO. 
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I lesve for the r.ommlssioner's eonsiderstion anv eommentary eoneerning the 

praetiee of the Jersey City Board of Education in resssii(Tiing teaehers to the principal to 

fulfiU responsibilities outside the seope of certification held. 

This reeommended deeislon may be affirmed, modified or rejeeted by the 

COM11ti9810N£R OP THE DEPARTMENT OP EDUCA110N. SAUL COOPERMAN, who by 

l&w Is emPOwel'ed to m!lke 11 finlll decision In this metter. However, if Saul Coopermlln 

does not so act In fortv-five 145) de'~!; and 1mless such time limit is otherwise extended, 

this reeommenf!ed f!eeision shall beeome 1!1 final decision in aeeordl!lnee with N.J.S.A. 

52!l41HO. 

I herebv PILE this lnithll Decision with Saul Cooperman for eonsideration. 

13 ~ I'll' DATE 

MAY 1~ i986 
01\TE 

nATE NA¥ 20 J986 
I! I e 
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JAMES F. BOYLAN, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF JERSEY CITY, AND LOUIS 
LANZILLO, HUDSON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions and 
the Board's reply exceptions were filed within the time prescribed 
by N.J.A.C. l:l-l6.4a, b, and c. However, the Board's primary 
exceptions were untimely. 

Petitioner contends in exceptions that the AW held that 
petitioner proved by a preponderance of credible evidence that his 
involuntary transfer was triggered by political animus and that the 
involuntary transfer was arbitrary. Petitioner further states that, 
according to the ALJ, there was no relief granted because the dean 
of students position was deemed to be unlawful due to regulatory 
violations and the inappropriateness of the certificate required. 
Further. petitioner recites that the AW stated that the position 
was declared unlawful because the Board failed in its responsibili
ties pursuant to ~US_,_ 6:11-3.5(a}, 6·11-3.6(a), and t.:ll-3.6(b), 
and because the certificate required was inappropriate for the 
duties which were performed. 

Petitioner contends that if the Board fails to meet its 
obligations under law, petitioner should not be penalized by rele
gating his services to an "amorphous limbo", quoting Boeshore v. No. 
Be..!_g_E!_n~oa!:£._Q_L~~ucatio~. 1974 S.L.D. 805. --- -- - ---·--

Petitioner posits three justifications for why he is 
entitled to a tenured position as dean of students: 

1. Petitioner cites N.J.A.C. 6:3-l.lO(f) [now 
6:3-l.lO(g)] for the-proposition that the 
duties of the posit ion of dean of students 
are "extremely similar" to those of vice 
principal, a position petitioner held for 
one year. Petitioner prays to be classified 
as a vice principal, an area in which he 
holds certification. 

2. Petitioner requests that the certificate of 
principal/supervisor be deemed the appro-
priate certificate for the performance 
responsibilities pursuant to the job 
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description for dean of students. Were the 
Commissioner to do so, asserts petitioner. 
then petitioner could be reinstated to his 
former posit ion as dean of students and the 
proper certification would be applied to the 
position. 

3. Petitioner avers the reason he was not 
returned to the position, according to the 
ALJ, was because it was deemed unlawful. 
Petitioner contends this unlawful position 
continues in existence, and petitioner 
logically asserts that if it is to continue 
in existence, then he should be returned to 
the position. Petitioner avows that the 
Commissioner can set aside an action taken 
by a board when it is affirmatively shown 
the action was arbitrary. He further avers 
he should not suffer because the Board acted 
illegally and then was permitted to compound 
the illegality by continuing a position 
which the court has deemed unlawful. Peti
tioner states that he does not wish to 
become part of the illegal action, but the 
Board should not be permitted to benefit 
from its arbitrary actions and its failure 
to fulfill legal obligations. 

In conjunction with the above and citing N~~A~. 6:24-1.16 
and 6:24-1.19 [now 1.15 and 1.17]. petitioner, in his exceptions, 
motions for summary judgment. Petitioner requests the Commissioner 
to consider the issue of appropriate certification and determine the 
matter on the basis of the total record including the submitted 
briefs and the court's holding. 

The Board's reply exceptions initially disagree with peti
tioner's exceptions as follows: 

1. [That] [t]he OAL Judge made the statement 
"(Preponderance) of credible evidence that 
his (petitioner's) involuntary transfer was 
triggered by political animus" is not a fact 
required for the judge's decision in finding 
whether the position Dean of Students was a 
tenured position. Also, it should be noted 
that no facts are recited in the decision 
for such dicta. 

2. The petitioner is neither penalized nor are 
his services relegated to a "morphous limbo" 
(sic) since before taking the position Dean 
of Students he was a teacher, continued to 
be a teacher while performing Dean's duties 
and is presently a teacher. He has lost no 
salary and he has continued to acquire 
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tenure and seniority. He would like to 
think he had a greater position than a 
teaching position. As cited by the OAL 
Judge under the Spie~wak case, his position 
is no greater than the teaching certificate 
required for the position He may have an 
inappropriate title. A new tenured position 
cannot be created for him that is greater 
than a teacher merely because there is a 
title being used that has not been 
authorized. If it is authorized he will 
still require a teacher certificate. The 
duties of a Dean of Students only requires a 
teacher certificate. He has suffered no 
loss by the respondent making use of the 
title Dean of Students. 

3. Petitioner's request that the Commissioner 
classify him as a vice-principal has no more 
mer it than the OAL Judge': suggestions th3t 
the Commissioner make the position Dean of 
Students one requiring any of the 
following: principal/supervisor, pupil 
personnel services, guidance counsellor, or 
a new category certificate. The duties of 
Dean of Students are obviously not the 
duties of a vice-principal as alleged by the 
petitioner. It would be improper for the 
Commissioner to hold that the Dean of 
Students must have a certificate of vice 
principal. For the same reasons the Commis
sioner should reject the petitioner's 
request and suggestion that perhaps he 
should have tenure to the title Dean of 
Students because he holds a certificate 
principal/supervisor. The Commissioner in 
rejecting any such suggestion has common 
knowledge that the duties of a principal/ 
supervisor are vastly different and greater 
than the duties of Dean of Students. 

(Board's Reply Exceptions, at pp. 1-2) 

The remainder of the Board's submission addressed excep
tions to the initial decis1on and are thus deemed primary excep
tions. Because the Board failed to file said primary exceptions in 
a timely fashion pursuant to N.J.~.f. l:l-lb.4a, b and c, they will 
not be considered herein. 

The initial issue posited before the ALJ was whether peti 
tioner had acquired tenure in the position of dean of students at 
the time he was involuntarily transferred to a position as classroom 
instructor. Because it is stipulated that the Board never submitted 
the job description for the position of dean of students, which is 
an unrecognized title, to the county superintendent. it is clear 
that the Board was in violation of ~"',J-'-A.~. b: 11-3 .6(a) and 
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(b). Due to the Board's violation of N.J.A.C. 6:11-1 6, the county 
Superintendent was unable to fulfill hlS responsibilitieS pursuant 
to N.J.A.C. 6:11-J.S(b} and (c). The Commissioner is in accord with 
the AW fn his findings of fact Nos. 1, 2 and 3 in this regard. 
However, the Commissioner, in all other respects cannot agree with 
the findings and determination of the ALJ in this matter. 

The ALJ found that petitioner "has indeed met the statutory 
time requirement for the acquisition of tenure" in the position of 
dean of students, but denied petitioner was tenured in that position 
because he fell "within the explicit statutory exception established 
for the acquisition of tenure" in ~-lewak y~u_tll_e_rJ_grd _ _!3j_._()_f __ Ed., 
90 !':!.:_.1...:_ 63 (1982). (Initial Decision, i'!.!lt'J!} 

Notwithstanding the fact that the proper cl'rtification for 
the position has not been l'stablished at this juncture, petitioner 
served in the capacity of dean of students under the teaching 
certificate required by the Board in the job description. Con
sequently, the period petitioner served as dean of students merely 
attaches to the tenured teaching position petitioner already enjoyed 
with the district. See Lori Boehm v. Board of Education of the 
I.~!l~!liP of Penns_au~f!.!!J...._Calll~ep·· C2.!Jli1.Y· decided--by ___ H1e-·comm1ssioner 
June 19, 1984. See also Michael Furst v. Board of Education of the 
To~n.!!:!..!..l.>_<lL~QfJ;away, decTd~edby the Co-mm1ssTone r- Hay. i 8-,--1 ll84. 
aff'd State Board October 24, 1984. 

Accordingly, it was entirely appropriate, absent bad faith, 
that the Board transfer him back to his former position of classroom 
instructor, a simple reassignment within the scope of his endorse
ment. Further, in light of the above, it is entirely clear that the 
position of dean of students is not a separately tenurable one. 
although it is accurate for the ALJ to conjecture that: 

This is not to say that the position of Dean of 
Students could not be one in which tenure could 
be acquired. The use of a recognized title and 
determination of the appropriate certificate to 
be held for same or in the event the Board deems 
the use of an unrecognized title desirable, 
compliance with N,J .A.C. 6:11-3 S(b} with 
approval for said use- I>erng granted by the County 
Superintendent with a determination made of the 
appropriate certificate required, and the 
criteria of ~~wi!_l<:, being satisfied, would indeed 
make it posstble for the acquisition of tenure. 

(Initial Decision, ~~~e) 

However, the Commissioner soundly disagrees with the 
finding of fact established by the ALJ which states: 

4. The certificate to teach in the high school 
is an inappropriate certification require
ment for the position of Dean of Students. 

(Initial Decision, ante) 
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It is not within the realm of the AW's purview to deter
mine what certification is appropriate for the unrecognized title 
controverted herein; that power is vested in the county superin
tendent of schools. It is not the intention of the Commissioner to 
substitute his judgment for that of the county superintendent in 
determining the appropriate certificate required ~or the position of 
dean of students. Neither ought the ALJ to conjecture as to what 
might be appropriate, no matter how well-intentioned he might be. 
ThE> Commissioner, instead, defers to the county superintendent in 
this regard and admonishes both him and the Board to forthwith take 
what measures are necessary to properly establish the qualifications 
and certification for the position, should the Board determine to 
retain the positions of dean of students in the district. In the 
meantime, petitioner cannot be heard to complain that he is placed 
in an "amorphous limbo" (Petitioner's Exceptions, at p. 1) since he 
has forfeited neither tenure nor seniority status with the Board. 
Further, as noted by the ALJ, 

it is stipulated by the parties that the holders 
of the posit ions of Deans of Students are com
pensated on the teachers salary guide with no 
additional compensation. 

(Initial Decision, ~~~~) 

Therefore, petitioner suffered no loss of compensation as a result 
of said reassignment. 

Finally, on the issue of harassment and bad faith as moti
vating factors in petitioner's being reassigned, the Commissioner 
does not agree with petitioner, who states in his exceptions that: 

According to the holding of the court petitioner 
proved by a "preponderance of ccedible evidence 
that his involuntary transfer was triggered by 
political animus" and that the Involuntary 
transfer was "arbitrary." 

(Petitioner's Exceptions, at p. 1) 

Rather, the Commissioner notes that the ALJ stated instead that 

!h_e_~~i~()!l~J.si~!ablt;_~~_EE£rt in the record that 
petitioner has met his burden of proof by a pre
ponderance of credible evidence that his involun
tary transfer was triggered by political animus. 
Associated with the findings of fact to support 
such a finding V/()lll_d __ Qe the lack of credibility 
attached to testimony adduced from the current 
Superintendent, Board President, and assistant 
superintendent in charge of personnel."'""' 
(emphasis supplied) 

(Initial Decision, ;1nte) 
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Despite the fact that the Commissioner has been provided 
transcripts of the proceedings below which he has perused. he is 
without sufficient development of the record below, most especially 
in regard to the credibility of witnesses, to form a reasoned deter
mination regarding political animus and harassment in petitioner's 
reassignment. 

Consequently, the instant matter is remanded for further 
conclusions on the second and third issues relating to such finding 
of fact and credibi 1 ity necessary for reaching a conclusion on the 
issues of political animus and harassment. It is with grave concern 
that the Commissioner does so, observing that yet another case has 
arisen in Jersey City wherein there is "substantial evidence in the 
record" to support the allegation that political machinations were 
the motivation behind the Board's action. 

During the continuation of the proceedings below, the Board 
is directed to submit the job description on the dean of students 
posit ion to the county superintendent immediately for a dete rmi na
tion as to whether the Board's designation requiring a teacher's 
certificate is consistent with what his own determination would have 
been. 

Accordingly, the instant Petition of Appeal is remanded 
consistent with the decision herein. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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OFFICE OF AOMINISTRATIVE LAW 

BOARD OP EDUCATION OF WEST 

ESSEX REGIONAL SCHOOL DISTRICT, 

ESSEX COUNTY, 

Petitioner, 

v. 

WILUAM GRAMUCH, 

Respondent. 

Kenneth S. Kunzman, Esq., for petitioner 

(Connell, Foley & Geiser, attorneys) 

INITIAL DECISION 

OAL DKT. NOS. EDU 7019-85 

EDU 7054-85 

AGENCY DKT. NOS. 362-10/85 

353-10/85 

(CONSOLIDATED) 

Arnold M. MeDic, Esq., for respondent 

(Katzenbach, Gildea & Rudner, attorneys) 

Record Closed: April 4, 1986 Decided: May 16, 1986 
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BEFORE SYBIL R. MOSES, ALJ: 

'T'h!,; matter comes before the Otflee of Administrative Law (OAL) as the result of 

the filing of eertlfied tenure charges of Incapacity by the Board of Education of the West 

Essex Regional Sehool District (Board) against WIUiam Gramlich on Oetober 18, t 985, 

pursuant to ~ 18A:6-11. Mr. Gramlich filed a response denying the charges on 

Oetober 31, 1985. The matter was forwarded to the OAL on November 4, 1985 for 

determination as a contested ease, pursuant to ~ 52:14F-1 et ~- and ~ 

52:148-1 et ~-

Mr. Gramlich filed a petition on Oetober 16, 1995 asserting that the Board had 

reduced his salary for the 1985-86 school year in violation of ~ 18A:29-14 and 

N.J.S.A. 18A:6-10 and asserting that his plaeement on the salary guide for the 1985-86 

school year by the Board was in violation of ~ l8A:28-9. The Board denied these 

allegations on November 1, 1985. The matter was forwarded to the OAL on November 6, 

1995 for determination as a contested case. 

Counsel for Mr. Gramlich Clled a notice asking for emergency relief, dismissal of the 

tenure charges and reinstatement, which was argued before me on November 26, 1985. 

An Order denying Mr. Gramlich's application for emergent relief was entered on 

Deeember 6, 1985 and is attached to this Initial Decision and incorporated herein as if set 

r orth at length. 

A prehearlng conference took place on November 27, 1985. On that date, an Order 

of Consolidation of the above-captioned matters was entered by me without objection 

from either party. It is attached to this Initial Decision and incorporated herein as if set 

forth at length. 

-2-

1671 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 7019-85 and EDU 7054-85 

At the prehearing conference, counsel agreed that the nature of the consolidated 

proceeding was twofold. This proceeding must determine whether tenure charges 

certified against Mr. Gramlich by the Board are sustainable and whether, even if the 

tenure charges are upheld, Mr. Gramlich was appropriately placed on the salary guide 

prior to removal. The legal issue in regard to tenure is whether Mr. Gramlich is able to 

perform his duties as a teacher or is incapable thereof. The J(·gal issue in regard to 

placement is whether Mr. Gramlich was on the appropriate place on the teachers' salary 

guide as of September 1985. Counsel agreed that the Board of Education has the burden 

of proof in the entire case by a preponderance of the competent and credible evidence. 

The hearing was held on March 10 and 11, 1986, at the Office of Administrative Law 

in Newark. Testifying for the Board of Education was Charles Paglieri, superintendent of 

schools, West Essex Regional Board of Education, and Dr. Joseph J. O'Connor, an expert in 

orthopedic surgery. Testifying on behalf of Mr. Gramlich was William Gramlich, himself, 

and Dr. Richard J. Glavin, an expert in psychiatry. A list of documents marked into 

evidence is attached to this decision and designated Appendix 1. 

Briefs were timely filed, and the record closed on April 4, 1986. 

D 

Uncontroverted Facts 

After a review of the testimony and evidence and the statement of facts in the 

Board's brief, 1 have concluded that the ensuing version of the background of this dispute 

is basically uncontroverted and is therefore adopted as faet. · 

William Gramlich has been employed by the West Essex Regional School District 

since September 1966 as an industrial arts teacher. Mr. Gramlich injured his back on 

January 21, 1976, when breaking up a fight between two students at the school. He saw 

Drs. Santoro, Creseente and Baines in 1976 and 1977 for pain in his lower back. 

-3-
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On May 20, 1981, Mr. Gramlich was Jmoeked into 11 wllll by 11 student liS he was 

unlocking his classroom door, e~~using his shoulders and lower bllck to be wrenched 

b11ckwards. This eaused lower beek pain to the extent thllt he did not teach for the 

remainder of that sehool ye11r. In fact, he was admitted to St. Joseph's Hospital on June 

15, 1981 complaining of neck lind beck p11in 11nd was in the hospital until July 3, 1981. He 

returned to work in September 1981. 

In Febru~~ry 1982, while using 11 root ped11l to demonstr11te a squaring shears to 

students, he felt a sharp pain In his lower b11ck. He was physically incap11citated and 

missed the rem11inder of the sehool year. He returned to school in September 1982 11nd 

was assigned lighter or minimal duties. Initially, he covered for other teaC'hers and did 

cafeteria and libr~~ry work. Mr. Gramlich was then assigned audiovisual work and 

assembly programs, which he c11rried out until September 1985. 

Dr. Stanley Knep treated Mr. Gramlich from 1979 to J11nuary 1984. It is undisputed 

thllt in J11nuary 1984, Mr. Gramlich had extensive lower lumb&r pain, which radiated to 

both buttocks. His feet were swollen, burning and numb and he had difficulty standing and 

walking, climbing up and down stairs and bending. Hill symptoms were chronic, and Dr. 

Knep's prognosis for further improvement was poor. Dr. Knep found that he hlld a mild to 

moderate degree of depression reactive to his situation. In March 1984, Dr. Abraham 

Effron examined Mr. Gramlieh and determined that he could not do lifting and could not 

coach fencing. 

On March 14, 1985, the Bollrd notiCied Mr. Gramlich that it wanted him to submit to 

a physical examination, pursuant to ~ 18A:16-2. Pursuant to that statute, Mr. 

Gramlich appeared before the Board with his eounsel, and a hearing concerning that 

requirement was held. On April 3, 1985, the Board determined that Mr. Gramlich had to 

submit to a physical examination and so advised Mr. Gramlich and his attorney. Joseph J, 

O'Connor, M.D., examined Mr. Gramlich on April 30, 1985 and submitted a written report 

to the Board (P-17). On June 3, 1985, Mr. Gramlich received notice that the Board would 

consider Dr. O'Connor's report at private session on June 10, 1985. On that date, the 

Board determined that proceedings for incapacity should be instituted. Formal written 
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charges were CUed on September 6, 1985, to which Mr. Gramlich filed a written response 

on September 20. On September 23, the Board determined that probable cause existed for 

Mr. Gramlich's dismissal. Mr. Gramlich was notiCied or the Board's determination on 

September 24, 1985, and was suspended by the Board without pay. 

In September 1985, Mr. Gramlich did receive two salary checks, at his rate and 

placement on the 1984-85 teachers salary guide. Mr. Gramlieh never reeeived notice that 

his increment was to be withheld. His 1984-85 salary was $35,500; if he had received his 

inerement, he would have been paid at the rate of $3'1,600 for the 1985-86 school year. 

It is uneontroverted that Or. O'Connor's report states that "from a pure orthopedic 

point or view I see no reason why this man could not return to his previous duties as a 

manual arts teacher, rather than staying on his present and limited status." It is further 

uncontroverted that Dr. O'Connor's report continues, "However, because or the severe 

psychological overlay, I doubt if he would ever return to his previous oocupationallevel." 

The ultimate faet in issue is whether the aecidents and resulting pain and illness 

have led to Mr. Gramlich's incapacity and inability to teach industrial arts. 

m 
~ of Testimony re CGntroverted Pacts 

Mr. Paglieri, the ~intendent of schools, was aware of au or Mr. Gramlich's 

injuries, not only the two in 1981 and 1982, but also the injury Mr. Gramlich suffered 

while breaking up a fight between two students. In September 1982 when Mr. Gramlich 

returned to work, Mr. Plglieri had already hired another industrial arts teacher to handle 

the same responsibilities. In view of Mr. Gramlich's three prior incidents, Mr. Paglieri 

could not assign Mr. Gramlieh to duties that might exacerbate his already existing 

physical problems. He determined to assign Mr. Gramlich lighter duties, including 

responsibility for audiovisual aids and monitoring the hall and cafeteria. Mr. Gramlich did 

not say anything about the new assignment, although an N'.J.E.A. representative did ask 
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tor a meeting on his behatr. The meeting was canceled two days later. Mr. Gramlieh 

functioned In this limited capacity between September 1982 and June 1985. 

In the spring of 1985, the Board requested a physical examination of Mr. Gramlich 

by Dr. O'Connor. After reviewing Dr. O'Connor's report and all the other medical records 

and reports from doctors who had treated Mr. Gramlich sinee 1977-78, Mr. Paglieri 

decided to ask the Board to eertlfy tenure eharges of ine11.paeity against Mr. Gramlich. 

Mr. Gramlich testified that his physical condition is much improved sinee Mareh 

1984, when he wa~ deposed as part of the lawsuit he filed against the student who ran into 

him in the hall. He said he has resumed running and coaehing sports and has continued 

physical therapy at his own expense. Mr. Gramlich wu the fencing eoaeh at West Essex 

from 1980 to 1982 and the football coach at Paterson Catholic from 1981 to 1983. 

It was Mr. Gramlich's testimony at this hearing that the SQUAring shears are used 

only once or twice a year. At the deposition of March 9, 1984, he said they were used 

almost on a daily basis. His responses to cross~xamination questions were evasive and 

contradicted what he had stated in the 1984 deposition (P-157). Mr. Gramlich conceded 

that coaching footbAll did not require My physical activity on his part because he sat on 

the bench during practiee. He also conceded that he has had no therapy sinee July I, 

1985. 

It was his bottom-line opinion that there Is no reason why he should not be able to 

perform his duty as a teacher, especially sin«!t! the m11.nual arts program does not involve 

heavy physical effort since he is able to teach mechanical drawing or wood shop. He 

insisted he never asked to be relieved of his duties as an industrial arts teacher. 

Dr. O'Connor did not deny he had concluded, from a purely orthopedic point of view, 

that there was no reason why Mr. Gramlich could not return to work. However, Or. 

O'Conner was Cirm in stating that he always treats the whole patient, not just the 

orthopedic area, and therefore has to look Into the general medical health of the person, 
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including the person's job and family situation and any anxieties the person may have. As 

a result of this approach, Dr. O'Connor's report contained the following information. 

He [Gramlich] still states that be has continuous back pain, that it 
is neeessary for him to receive out patient physiotherapy on at 
least a twiee a week basis and that the pain is persistent. He 
complains of weakness in both lower extremities. 

He complained of pain on attempted straight leg raising at 
approximately 70 degrees. 

Strength testing while seated and in the supine position were met 
with hesitation, jerks and inability to sustain a position. 

The patient was allowed to kneel and lean forward and complained 
of pain in this position. 

He has persistent complaints of pain. (P-17) 

When looking at Mr. Gramlich's entire persona, Dr. O'Connor concluded he had acute 

anxiety superimposed on his orthopedic problem, which was manifested in his inability to 

perform the bench test, in his hesitation in strength testing against resistance, and in his 

intermittent jerky motions and movement of his body parts. Dr. O'Connor said that these 

objective criteria determine whether there was an organic or psychological cause of his 

pain. Dr. O'Connor concluded Mr. Gramlich had a psychological basis for his pain. 

Mr. Gramlich voluntarily submitted to an examination on September 19, 1985 by 

Richard J. Glavin, M.D., a psychiatrist. Dr. Glavin reviewed only Dr. O'Connor's and Dr. 

Effron's reports; he reviewed no other documents or medical records of Mr. Gramlich. It 

was his responsibility to determine Mr. Gramlich's current mental status as of September 

1985. Dr. Glavin eoncluded that there was no evidenee, as of the date of his examination, 

of a severe psychologieal overlay or anxiety that would prevent Gramlich from returning 

to work. Dr. Glavin felt that Mr. Gramlich's history and the prior medical records were 
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not important because he wanted to determine only his current mental status, which he 

wanted to do independently. Glavin found no evidence of a conversion disorder. 

IV 

Plndinp of Pact re ControYerted Pacts 

1. In 1984, Mr. Gramlich had lower back pain radiating to both buttocks, which 

symptoms were increased by movement and lifting. He had swollen, burning 

and numb feet; difficulty standing and walking after sitting; difficulty 

climbing up and down stairs; difficulty bending; and lower back pain when 

doing raises. In January 1984, Mr. Gramlich had a depression reactive to his 

situation. 

2. By March 1984, Mr. Gramlich could not do any lifting and was in pain. He had 

pains in his back and was very uncomfortable. 

3. In April 1985, Mr. Gramlich complained of pain in straight leg raising. He was 

unable to sustain a position or do strength testing. When sitting In a chair and 

kneeling and leaning forward, Mr. Gramlich complained of pain. By April 

1985, he had severe anxiety superimposed upon mild to moderate lumbar sacral 

pain. This anxiety is a severe psychological overlay; it is not a mental Illness, 

per se. However, the existing pain Is caused by the anxiety reaction 

superimposed upon mild back pain which occurred as a result of his preexisting 

problems. 

4. Mr. Gramlich's testimony at the hearing differed markedly from testimony 

given during a deposition In March 1984, at which time he felt he could not 

teach in the metal shop. 

5. From 1981 to 1985, Mr. Gramlich had subjective complaints concerning his 

neck and back, difficulty walking up and down stairs and inability to lift 
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objects. He received extensive physiotherapy and was frequently absent from 

school. 

6. There is no current medical report, document or opinion that Mr. Gramlich's 

symptoms no longer exist and that he is able to teach in the metal shop. 

7. Mr. Gramlich is presently physically incapacitated and unable to carry out his 

duties as a teacher of industrial arts. 

v 
Conelusions of Law 

In cases involving tenure charges, the board of education bringing the charges has 

the burden of proving that those charges are true, by a preponderance of the competent 

and credible evidence. See, In the Matter of the Tenure Hearing of Arlene Dusel, School 

District of the Borough of Sayreville, 1978 ~ 526; In the Matter of the Tenure 

Hearing of Madeleine Ribacka, Sussex-Wantage Regional School District, Sussex County, 

1978 S.L.D. 929 and In the Matter of the Tenure Hearing of Fred Brown, S.•hool District of 

the City of Bayonne, 1970 ~ 239. That standard of proof must be met by a 

preponderance of the believable evidence. Atkinson v. Parsekian, 37 N.J. 143, 149 (1962) 

and In re Tenure Hearing of Grossman, 127 N.J. Super. 13 (App. Div. 1974). 

The applicable statute, N.J.S.A. 18A:6-10, provides, in pertinent part, that: 

No person shall be dismissed ... if he is or shall be under tenure of 
office •.. in the public school system of the state ••. except for 
inefficiency, incapacity, unbecoming conduct or other just cause, 
and then only after a hearing held pursuant to [the statute) ... 

After the Board required Mr. Gramlich to submit to a physical examination, pursuant to 

~ 18A:l6-2, the Board determined that it had probable cause that Mr. Gramlich 

should be dismissed because of incapacity to carry out his duties as a tenured industrial 

arts teacher in the West Essex Regional School District. 

The term "incapacity" must be given a reasonable and sensible interpretation. It 

should be considered in conjunction with "just cause." In re Tenure Hearing of Grossman, 
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127 N.J. ~·at 28. A standard to determine incapacity is surricient if It is measured 

by the common tmderstanding so that it fairly and adequately conveys its meaning to all 

concerned. Lab& v. Newark Bd. of Ed., 23 !d:_ 364, 384 (1957). Basically, it is an inquiry 

into whether the teacher is fit to discharge the duties and functions of his or her office or 

position. Grossman, 127 !d:_ ~· at 29. Fitness to teach is based on a broad range of 

factors. !!!· at 30. Those factors Include a review of whether the teacher is both 

physieally and mentally capable of performing his or her normal duties and obligations and 

a review of frequeney of absenees from regular classroom duties. 

An analysis of the record before me leads me to conclude that the Board has shown 

by a preponderance of the evidence that Mr. Gramlich is not physically capable of 

performing his duties as an industrial arts teacher. I have reaehed this eonelusion after 

considering the testimony and evidence presented by Dr. O'Connor and Dr. Glavin and 

after considering the basis upon which Dr. O'Connor reached his opinion. The kind of 

evidence presented in this ease differs markedly from that presented in West New York 

Bd. of Ed. v. Mary Tonnarello, OAL DKT. NO. EDU 7783-84 (March 29, 1985), on which 

respondent relies. In that ease, the administrative law judge and the Commissioner 

rejected testimony of the superintendent of schools, who relied on an oral discussion with 

a dol!tor in determining physical incapacity. In that ease, the doctor upon whose 

statement the superintendent relied did not arrange for an examination of Tonnarello but 

only spoke to another doctor who reported to him certain features of Tonnarello's 

condition. Furthermore, the doctor upon whom the superintendent relied was not called 

to testify. The administrative law judge determined that " ••• a judgment l!annot be 

made as to what Dr. Rodriguez aceurately reports as Dr. Ortiz's words, as l!ompared with 

Dr. Rodriguez's own eonclusions based on what Dr. Ortiz may have said to him." 

Tonnareno, slip opinion at 10-11. 

In the instant ease, Dr. O'Connor, upon whose report the school Board and 

superintendent retied In filing the charges, personally examined Mr. Gramlich and 

personally reviewed written reports and documentation of all of Mr. Gramlich's prior 

medical history, including x--rays. Dr. O'Connor's testimony was more than credible. His 

experience is vast, and I aeeept his opinion that as an orthopedic surgeon he cannot 
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merely give an orthopedic opinion but must treat the whole patient. It was his medieal 

opinion that, while from a strietly orthopedie point of view there was nothing organieally 

wrong with Mr. Gramlieh, Mr. Gramlieh would not be able to return to work because of a 

severe psyehologieal overlay of anxiety, which, in fact, eaused him pain. This, in and of 

itself, is sufficient to sustain the Board's burden of proof. It is perfectly permissible for 

Dr. O'Connor to base his opinion on facts or data not only which he perceived but whieh 

were made known to him at or before the hearing. The bases for his opinion need not be 

admissible in evidence if they are "of a type reasonably relied upon by experts in the 

partieular field in forming opinions or inferences upon the subject.'' See, Evid. !!:· 56(2) 

and Comment 7 to Evid. R. 56. Respondent's argument that all prior medical history, 

reports and documents not in evidenee at the trial must be disregarded is inapposite to the 

eurrent state of the Jaw regarding expert opinions. This data is certainly the type of 

information relied upon by experts in forming opinions on the same subjeet. Ibid. 

Respondent's argument that opinions of other doetors must be disearded because 

they are hearsay is without merit. N.J.A.C. l:l-15.8(a) speeifically provides: 

Subject to the judge's discretion to exelude evidence under 
N.J.A.C. l:l-15.2(a) or a valid claim of privilege, hearsay evidence 
shall be admissible in the trial of contested eases. Hearsay 
evidence which is admitted shall be accorded whatever weight the 
judge deems appropriate taking into account the nature, character 
and scope of the evidence, the circumstances of its creation and 
production, and, generally, its reliability. 

In addition, the Board is entitled to rely on the inconsistencies between Mr. 

Gramlich's testimony at the hearing and his testimony· on March 9, 1984 during a 

deposition, which damage his eredibility. Mr. Gramlieh testified before me that the 

squaring shears were used very infrequently. In the deposition, he stated that they are a 

piece of equipment he used "about every day, every other day, once or twice." 1 also take 

note that in April 1985 Mr. Gramlieh never mentioned to Dr. O'Connor that he jogged and 

did other types of exercise, although he testified before me he was engaged in such 

activities in April 1985. To the contrary, Mr. Gramlich told Dr. O'Connor of continuous 

back pain and weakness in both lower extremities. Because of the ineonsisteneies and 
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lack of candor, I do not accept the entirety of Mr. Gramlich's testimony, especially in 

regard to his being perfectly fit to teach industrial arts and to carry out athletic 

endeavors. 

Dr. Glavin's testimony that Mr. Gramlich had no mental illness is not really 

controverted here. Dr. Glavin made no findings whatsoever in regard to orthopedic pain, 

whether from organic causes or from anxiety. All he did was determine that Mr. 

Gramlich's current mental status, as of September 1985, was good. The fact that Mr. 

Gramlich has subjective feelings of pain which may be the result of a psychological 

overlay of anxiety as a result of his prior history does not mean he has mental illness. The 

testimony of Drs. O'Connor and Glavin is not contradictory. It is clear that the Board has 

shown that several doctors found respondent's range of motion to be considerably 

restricted and noted that he complains of continuous pain. Whether such symptoms are 

due to physical or psychological causes Is irrelevant for purposes of determining 

incapacity. The duties of an industrial arts teacher include handling heavy machinery on a 

regular basis. The preponderance of the evidence suggests that respondent is incapable of 

performing such a function. Respondent's dismissal is therefore warranted by the 

evidence. 

My decision in this case is particularly difficult because there is no suggestion that 

Mr. Gramlich was not an efficient and competent teacher prior to 1981-82, when he 

suffered the two accidents which caused the pain from which he has suffered during the 

last five years. I have considered the language in Grossman endorsing a direction from 

the Commissioner of Education to the Board that that teacher should be considered 

disabled within the meaning of the Teachers Pension Law, N.J.S.A. 18A:66-1 !:!_ ~· !!!..!:! 
Grossman, 27 N.J. at 32, 33. I have also considered In re Carlson, 174 N.J. SUper. 603 

(App. Div. 1980), which stands tor the proposition that a teacher's injury resulting from a 

fall when opening a door for students was a compensable injury within the meaning of 

~ 18A:66-39(d). ~ clearly holds that 11. teacher's injury which results from 

activities during and as a result of performance of regular or assigned duties entitles that 

teacher to accidental disability retirement benefits. N.J.S.A. 18A:66-39 subd. e. ~· at 

604. In Carlson, that petitioner was leaving a pre-school social gathering of te&ehers in 
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order to proceed to the playground to lead her students to the classroom when she fell 

while opening a door. The question there was whether the accident/fan took place while 

she was in the course of her duties. The court held that it was. Ibid. 

In the case at bar, it is clear that Mr. Gramlich was in the "actual performance" of 

his duties at the time of all three incidents: unlocking his classroom door, breaking up a 

right and operating and exhibiting the squaring shears. The facts here are undoubtedly 

more compelling than in ~· This is legitimately the type of case where the Board of 

Education should submit a disability retirement application on behalf of Mr. Gramlich, 

since the injuries he sustained in 1981 and 1982 (and in 1977) were all sustained during 

performance of his regular and assigned duties and were a result of the performance of 

same. 

I have reviewed the facts in In re Bernstein, 1967 ~ 73, where the 

Commissioner held that even where incapacity was proved, dismissal was inappropriate in 

the circumstances, and that tenured teaching staff member would only be held ineligible 

for further teaching service pending satisfactory proof of recovery. It is inapposite to the 

case at bar. In Bernstein, the charges dealt with a personality disturbance suffered by 

respondent during a short one-year period, where that respondent never submitted to the 

required physical examination directed by the Board. The facts there are so different, 

both in period of time and type of incapacity, as to make the conclusion of the case, 

ineligibility for further service until satisfactory proof of recovery is furnished, 

inapplicable to the case at bar. 

The Board concedes that any payments to which Mr. Gramlich was entitled for the 

1985-86 school year should have been paid at the appropriate 1985-86 step and at the 

appropriate salary range. Any back pay due and owing which was withheld from the 

September checks should be forwarded to him. 

Accordingly, based on the foregoing findings of fact and conclusions of law, it is 

hereby ORDERED that the tenure charges tiled against Mr. Gramlich on the grounds of 

incapacity have been proved; and 
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It is further ORDERED that Mr. Gramlich shall be dismissed from his duties as a 

tenured teacher within the West Essex Regional School District; however, 

It is further ORDERED that the West Essex Regional School District Board of 

Education shall submit a disability retirement application on behalf of Mr. Gramlich to 

the Board of Trustees of the Teachers Pension Fund pursuant to~ 18A:66-l et seq. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF TilE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if SAUL 

COOPERMAN does not so act in forty-five (45) days and unless such time limit is 

otherwise extended, this recommended decision shall become a final decision in accor

dance with N.J.S.A. 52:148-10. 

I hereby PILE this Initial Decision with SAUL COOPERMAN for consideration. 

DATE J 

DATE 

DATE 

amn/e 

MAY 1~ 1986 

t'\A. '( 2 \ 1986 

Receipt Acknowledged: 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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IN THE MATTER OF THE TENURE 

HEARING OF WILLIAM GRAMLICH, 

SCHOOL DISTRICT OF WEST ESSEX 

REGIONAL, ESSEX COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were received 
from respondent pursuant to N.J.A.C. l:l-16.4a, band c 

Respondent alleges that the ALJ erred in finding him 
incapacitated and his dismissal as a tenured teacher warranted. 
More specifically, he argues that the determination was grounded 
upon what he characterizes as a "fatal misperception" that the 
Board's expert, Dr. O'Connor, an orthopedic specialist, was quali
fied to render an expert opinion outside of his area of practice, 
experience and expertise. With respect to this, respondent believes 
it was patent error for the ALJ to rely on an orthopedist's 
·~nsupported and unqualified op1n1on ***concerning a so-called 
'psychological overlay of anxiety', as precluding (him] from 
effectively working within his certification" when a psychiatric 
expert testified that he had no psychiatric disability whatsoever. 
(Exceptions, at p. 2) 

RP:;pondent avers that there is nothing in the record which 
allows a twding that he is unfit either physically or mentally to 
teach. He points to the ALJ's finding that there was no suggestion 
he was not an efficient and competent teacher prior to 1981-82. 
Further, he contends that from the time he was assigned new duties 
in 1<182, he performed satisfactorily until the time of his suspen
sion in 1985 and he draws specific attention to the fact that he was 
absent for illness only three days during 1984-85 with none being 
for his past injuries. Citing !!L!~ Gro~.man, ~t:<i· he avows that 
the initial decision must be rejected, not only because it results 
in fundamental unfairness to him, but because in the specific 
context of "incapacity," one can be removed from the teaching pro
fession only upon a showing of unfitness to discharge the duties and 
functions of one's office or position. 

Upon careful and thorough consideration of the record in 
this matter, the Commissioner does not accept the determination of 
the ALJ that the Board has borne its burden of proof in relation to 
the incapacity charge herein for the following reasons. 

The Commissioner fully concurs with the ALJ that the record 
amply supports respondent was injured on three occasions during the 
actual performance of his duties. The record also fully demon
strates that respondent's absenteeism associated with the inJuries 
was indeed numerous, particularly during the 1981-82 school year 
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with some 86 of 89 "ill" days being attributed to workers' compensa
tion. (P-158) That respondent was disabled as a result of work
related injury was determined by the Workers' Compensation Bureau in 
October 1984 when it found a 307. permanent disability. (P-9) 

The Commissioner also accepts that there are inconsis 
tencies between respondent's testimony at the hearing and that of 
two years earlier which was provided during deposition for his 
lawsuit against the student involved with his 1981 accidental injury. 

Notwithstanding the above, the Commissioner believes that 
the Board has not borne its burden of proof essentially on two 
bases. The first concerns the fact that respondent was never 
returned to an industrial arts position once he was medically 
cleared to return to work in September 1982. The record is barren 
as to any medical determination that respondent should not or could 
not return to his instructional position or that it was necessary to 
place him on limited or light duties. The July 1982 letter from 
Liberty Mutual places no restrictions on respondent's return to work 
(P-155) nor does there appear to be any such restriction requested 
by either respondent or any of his physicians. 

Having never resumed his duties as an industrial arts 
teacher, there is no direct knowledge available to the Board that 
respondent could not perform industrial arts duties. Further, there 
does not appear to be any allegation that he was unable to perform 
his "light" duties from 1982 to the time of his suspension in 1985. 
While his attendance could hardly be deemed exemplary in 1982-83 (14 
"ill" days) or in 1983-84 (18 "ill" days), during 1984-85 his "ill" 
days (exclusive of 5 court appearances relative to his work-related 
injury) were reduced to 3. (P-158) Thus, in the year immediately 
preceding his suspension for incapacity, respondent's attendance had 
improved dramatically albeit in terms of performance of non
industrial arts duties. 

The second basis relates to the medical testimony with 
respect to his current or present capacity or fitness to function as 
an industrial arts teacher. The expert opinion of Dr. O'Connor, an 
orthopedic surgeon, indicates that no orthopedic reason exists that 
would prevent respondent from assuming his previous duties rather 
than the "limited status" he was then performing. It was 
Dr. 0' Connor's belief, however, that "because of the severe psycho
logical overlay I doubt if he will ever return to his previous 
occupational level." (P-17, at p. 3) 

Dr. O'Connor's conclusion that it was doubtful if 
respondent would ever return to his previous occupational level 
rests on psychological rather than physical causation. So, too, 
does his conclusion that respondent "'' 1' 1'appears to be suffering from 
a severe anxiety state superimposed upon a previous mild to moderate 
lumbosacral sprain." (P-17, at p. 3) When determining the weight 
to be accorded Dr. O'Connor's medical opinion and Dr. Glavin's, a 
psychiatrist, the Commissioner believes that the latter medical 
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expert must be accorded greater weight with respect to psychological 
diagnoses as opposed to an orthopedic specialist. This is not to 
say that an orthopedic specialist as a medical doctor does not have 
any expertise in the psychological area; however, it is the Commis
sioner's belief that such expertise is not to the degree or extent 
as a psychiatrist whose specialization is devoted to that domain. 

Dr. Glavin's psychiatric examination revealed ''***no 
evidence to suggest any kind of conversion disorder or psychogenic 
pain disorder" nor did respondent "~'t'*meet any of the criteria for 
Dysthymic Disorder (depression) or generalized Anxiety Disorder 
(anxiety)." (R-1, at p. 2) His conclusion was that no evidence was 
present of a "diagnosable mental illness that would interfere with 
his work." This conclusion was reached after review of 
Dr. O'Connor's report and the reports of Dr. Effron (Initial Deci
sion, an~) which provides a comprehensive history of respondent's 
work-related injuries. 

Therefore, the Commissioner rejects the initial decision 
because of the Board • s failure to demonstrate that respondent was. 
at the time of his suspension, incapable of fulfilling the duties of 
an industrial arts teacher for the reason expressed herein. 

Accordingly, respondent is to be reinstated to an 
industrial arts position, not limited status. The salary denied him 
during the first 120 days of his suspension is to be paid to him. 
Further. his salary level for 1986-87 shall be as though he had 
satisfactorily served during the period of suspension. It is noted 
that the Board has conceded that respondent was entitled to be at 
the appropriate step of the salary guide for 1985-86. (Initial 
Decision, an!_(£). Any monies owing to him as a result of with
holding are to be paid to him. 

The Commissioner wishes to stress that this decision should 
in no way serve to preclude the Board from pursuing tenure charges 
against respondent in the future once he resumes his industrial arts 
duties if it believes respondent has shown himself incapable of 
performing thos_!!! duties. Any action taken by the Board in that 
circumstance would not be based on the "doubtfulness" of his ability 
to perform duties never assigned him after medical clearance was 
granted for him to return to work and a 30% d i sabi 1 i ty determined. 
Rather it would be based on documented evaluation of actual teaching 
performance in the industrial arts area. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

June 2 7, 1986 
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IN THE MATTER OF THE TENURE 

HEARING OF WILLIAM GRAMLICH, 

SCHOOL DISTRICT OF WEST ESSEX 

REGIONAL, ESSEX COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, June 27, 1986 

For the Petitioner-Appellant, Connell, Foley and Geiser 
(Kenneth S. Kunzman, Esq., of Counsel) 

For the Respondent-Respondent, Katzenbach, Gildea and Rudner 
(Arnold M. Mellk, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

S. David Brandt, Alice Holzapfel, Robert Marik, Deborah Wolfe 
opposed. 

Affirmed N,J. Superior Court June 20, 1988 
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~tntr of Nrut 3Jrrsr!J 

OFFICE OF ADMINISTRATIVE LAW 

MICHELLE SAVINO CARON, 

Petitioner, 

v. 

BOARD OF EDUCATION OF MIDLAND PARK, 

BERGEN COUNTY, 

Respondent. 

INmAL DECISION 

OAL OKT. EDU 5735-85 

AGENCY OKT. NO. 279-8/85 

Nancy Iris Orleld, Esq., for petitioner (Oxfeld, Cohen & Blunda, attorneys) 

Alfred P. Maurice, Esq., for intervenor, Lynn Marie Giacalone 

Robet-t M. Jaeobll, Esq., for respondent (Winne, Banta, Rizzi, Hetherington 

& Basralian, attorneys) 

Record Closed: Aprilll, 1986 Decided: May 20, 1986 

BEFORE NAOMI DOWER-LaBASTILLE, ALJ: 

Petitiooer Caron claims that the Board of Education of Midland Park (Board} 

violated her seniority rights pursuant to N.J.S.A. 18A:28-10 when it reduced her fuU-time 

position by 20% for the 1985-86 school year. She also claimed a business education 

supervisory position. The matter was transmitted to the Office of Administrative Law on 

September 11, 1985 pursuant to N.J.S.A.S 2:14F-l!! ~· 

Newknev 1.< A" Fqua/ OpportwtUv Fmplovrr 
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The case was heard on October 29, 1985. Soard counsel was directed to providl! 

notice to one teacher who might wish to intervene and a trial date was set for December 
6. At some point in November, the name of another intervenor was received 11nd I 

instructed the clerk to send her a notice, but this did not occur. Counsel for the new 

intervenor contacted me on or about December 5. I adjourned the hearing at his request 

as a result of discovery that the new intervenor did not have timely notice. On December 

10, 1985, 1 granted intervention to Lynn Marie Giacalone, the holder of the position sought 

by petitioner. A new hearing date of March 11, 1986 was scheduled. 

On November 18, 1985, the Board filed a motion for partial summary judgment to 

dismiss petitioner's claim for any supervisory position as out of time. For purposes of that 

motion, the facts as stated in the petition were not disputed. I granted the motion on 

December 30, 1985 for the reasons set forth in my order of that date. A hearing was held 

in Midland Park on March 17, after denial of motions to compel discovery and for further 

adjournment. The record closed with receipt of the last brief on April 11, 1985. A list of 

exhibits entered into evidence is attached to this decision. 

THE TES'MMONY 

Petitioner testified concerning her complete educational background and teaching 

experience. There is no dispute concerning these facts nor does petitioner dispute that 

Marie Lyttle has more seniority in buRiness education than she. Intervenor Giacalone was 

hired on or about October 14, 1985 to teach Distribution Education, and thus is untenured. 

Petitioner contends she should have been assigned to teach distributive educatlun because 

she has the educationlll bllekground to do so, is eligible for a N.J. comprehensive business 

education endorsement and holds 11 New York teaching certificate for "commerce." The 

Board contends that it could not assign petitioner distributive education marketing and 

sales courses because she does not hold the proper New Jel"!ley endorsement for this 

subject area. Petitioner holds a New Jersey principal/supervisor's certificate and 

endorsements for secondary school art and secretarial studies. She has taught secretarial 

studies extensively and was placed on the seniority list solely for that subject area. She 

admits that she received a copy of the seniority list of May 2, 1979 and made no objection 

to it. It was not until the Board reduced petitioner's teaching position from fulltime to .8 

-2-

1689 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5735-85 

on May 21, 1985, that petitioner claimed seniority in the distributive education subject 

field. 
FINDINGS OF FACT 

1. Petitioner holds the following New Jersey endorsements: secondary 

school teacher of art, teacher or secretarial studies (June 1970) and 

certifications: supervisor {March 1978) and principal/supervisor (July 

1978). 

2. Petitioner holds New York certifications as teacher of art and teacher 

of commerce {February 1970). 

3. There are three teachers in the business education department: Marie 

Lyttle who was hired in 1974, petitioner who was hired in 1976, and 

intervenor Giacalone, who was hired on October 14, 1985 to replace a 

teacher of distributive education who had retired. 

4. Petitioner has taught typing, office practice, business machine!ii, 

stenography, accounting, speedwriting and retail sales and served as a 

part-time chairperson of business education from September 1976 to 

April 1983, when the position was eliminated. (It was reestablished in 

September 1984). 

5. While chairperson of business education, petitioner developed a course 

outline in retail sales (P-17) which she taught for either a year or one

half a year (1976-1977). She also assisted in obtaining approvals for 

the distributive education courses. 

6. In September 1978, Distributive Education I- Careers in Marketing, was 

added to the curriculum. Both this course and Introduction to Sales 

(Distributive Education U...Sales) evolved from the retail sales course 

initially developed by petitioner but she did not teach these courses, 
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which were taught by a teacher with a di!itributive occupations 

endor!iement. 

7. Petitioner continued to teach courses in the secretarial studies area 

such as typing, business machines, speedwriting, accounting, office 

procedures and the like until the present time. 

8. When the teacher assigned to the distributive education courses retired 

in October 1985, the Board hired intervenor Giacalone to teach them. 

9. Giacalone holds the following endorsements on her instructional 

certificates: teacher of general business studies and teacher of 

distributive occupations; she also holds an endorsement on an 

educational service certificate, coordinator of vocational technical 

cooperative education programs. 

10. The Distributive Education curriculum has developed over the years; 

the courses now taught by Giacalone are described more particularly in 

Exhibits R-1, R-2 and R-3. They lead to the cooperative work 

experience program. The sequence of distributive education courses in 

sales, advertising, data processing and marketing is now quite distinct 

from the secretarial studies curriculum. 

11. Petitioner specified for the record her extensive academic background 

in business studies methods, her specialized experience as a supervisor 

in business curriculum development and her work in setting up the firl't 

word proces.'ling program in the East at the college level. 

DICUSSION AND CONCLUSION 

Petitioner argues that she has all the requirements neces.<~ary for an endor!iement as 

a teacher of comprehensive business education as specified in Regulations and Standards 

for Certification. Under such an endorsement, pursuant to ~· 6:11-6.2(a)4vii, she 

-4-

1691 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5735-85 

would be authorized to teach distributive occupations, including sales, advertising and 

retailing. While it may be my personal opinion that she is extremely qualified, I am not 

at liberty to substitute my opinion for that of the Board of Examiners or to ignore the 

requirements set forth under N.J.A.C. 6:11-6.3(&)2, which now include pas.<:ing a stale test 

in the subject field. There is little doubt in my mind that petitioner could pass such a 

test, but I am not authorized to declare it as having been passed. 

Under N.J.A.C. 6:11-6.3(d), petitioner could have applied for transcript evaluations 

in 1984 or earlier and if she had received them before September 1, 1985, she could have 

pursued alternative procedures. This is not a case in which an evaluation has occurred, 

and the applicant has passed the last required course but has not yet received a degree, 

for example. Neither respondent nor intervenor concedes that petitioner is eligible for a 

comprehensive business education endorsement and simply does not yet have it in her 

possession; thus the facts are not similar to those in Kane v. Bd. of Ed. of City of 

Hoboken, 1975 S.L.D. 12 (January 20, 1975). 

Petitioner has not proved by reference to applicable New York or New Jersey rules 

that a teacher of commerce certification is the equivalent of New Jersey's comprehensive 

business education endorsement. Thus I CONCLUDE petitioner has not proved that she is 

eligible for an endorsement which would permit her to teach distributive education, nor 

has she previously taught courses synonymous with the present distributive education 

courses for which assignment she contends. Administrative delay beyond the control of a 

teacher cannot be discerned in these findings. Fischback v. Bd. of Ed. of Twsp. of North 

Bergn, 1983 ~ __ (December 29, 1983), aff'd State Board of Ed. July 11, 1984. 

Since petitioner did not hold the appropriate endorsement,- she cannot be credited for 

teaching in the distributive occupations subject field in obtaining a supervisor's certficate, 

or for seniority purposes although she clearly met the teaching requirement by her service 

as a secretarial studies teacher. Her seniority is not disputed in the latter subject field. 

It should alw be noted that petitioner never disputed her seniority subject area as 

stated on the May 2, 1979 list which she admitted she received. At the least, this list 

should have alerted her to make application for the comprehensive business education 
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endorsement. I do not go so far as to conclude that she is estopped by laches from muking 

such a claim at this time, but rather, conclude that she did not make timely application to 

determine her eligibility for the desired endorsement. The Board's argument of estoppel . . 
is not without merit, however. It illustrates the fact that only changed circumstances, 

that is, the RtF to part-time, initiated a claim of eligibility for the endorsement needed. 

l CONCLUDE petitioner's seniority rights were not violated when the Board reduced 

petitioner from a full-time to a part-time position of .8, since she did not have the 

required endorsement to teach marketing and distributive occupations and had never 

taught in that subject area, except for one year or less of a retail sales course in a 

different format. 

It is therefore ORDERED that the petition be DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF TH'R DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a £inal decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

I hereby FILE this Initial Decision with Saul Cooperman for con.<>ideration. 

DATE 

DATE 
jrp 

MAY 2 ~ 1986 

MAY 231986 
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MICHELLE SAVINO CARON, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF MIDLAND PARK, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Off•ce of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner within the time prescribed by R:.l:!'.cC. 1:1-16. 4a. b and c. 

Petitioner argues in exceptions that the ALJ. in reaching 
her decision, failed to fully consider petitioner's background. 
Among her qualifications, petitioner received eighteen college 
credits for her skills based upon successful performance testing at 
the college level for her certification license. These tests, avers 
petitioner, gave her the right to certification with the secretarial 
speciality with a broad comprehensive business background as a 
result of all work indicated on five transcripts. 

Further, petitioner contends she has acquired seniority in 
the secondary area pursuant to the subject area endorsement of 
comprehensive business education and, as such, is entitled to teach 
the distributive education courses currently being taught by 
Intervenor. Petitioner posits she is certified to teach 
comprehensive business education under N.J.A.C. o:ll-6.2(a)(4)i. 
Within that endorsement, avers petitione-r~-1s._an entitlement to 
teach "general" business. (Exceptions, at p. 7) According to 
petitioner, a review of the endorsement for general business shows 
that it authorizes the holder to teach: '"consumer education sales. 
retailing. advertising.'" (Petitioner's Exceptions at p. 7, quoting 
N.J.A.C. 6:ll-6.2(a)iv) Thus, avows petitioner, this entitlement to 
teach sales. retailing and advertising thus authorizes her to teach 
marketing and distributive occupations as these are defined as 
including 'sales, advertising, retailing' under t~_.J.A.C. 
o:ll-o.2(a)(4)vii. (Exceptions, at p. 7) 

Petitioner further avers she has achieved certification to 
teach distributive education by virtue of her ability to teach 
comprehensive business education in two ways. The first way, avows 
petitioner, is that she is certified in New Jersey as both a 
supervisor and as a principal/supervisor. A review of the standards 
for issuance of an administrative certificate under N.J.A.C. 
6:11-10.2 shows that one of the requirements for the issuancE.; of 
such a certificate is a standard New Jersey teacher's certificate or 
its equivalent. (N.J.A.C. o:ll-10.2(a)(3)(i)l) Unless the Board 
were contending thatpet1t1oner was not qualified to senre in such a 
capacity, which it is not avers petitioner, then in fact her 
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supervisory certificate subsumes within it "'a standard New Jersev 
teacher's certificate or its equivalent't"'*·" (Exceptions. at pp. 
7-8) Thus, posits petitioner, in order to have attained her 
supervisor • s certificate, petitioner was required to have the 
equivalent of a New Jersey teacher's certificate, in this case the 
comprehensive business education certificate, and thus is qualified 
to teach distributive education with the Board. Further. petitioner 
contends that the AW completely ignored the fact that petitioner 
could not have been qualified to supervise distributive education 
were she not qualified to teach distributive education. 

In addition to her supervisory certificate and experience, 
a review of petitioner's studies in the field of business education 
shows that she is fully qualified to teach business education in the 
State of New Jersey, avows petitioner. She avers she has studied 
all that is necessary to obtain a comprehensive business certificate 
and asserts she is qualified for and has received a New York Teacher 
of Commerce Certificate, which is the equivalent of a New Jersev 
teaching certification in comprehensive business education. 
Petitioner contends the ALJ erred in stating petitioner has not 
shown her qualifications for such a certificate. 

Petitioner submits that she has seniority to teach 
distributive education with the Board and that the ALJ erred in 
finding to the contrary. Petitioner prays for reinstatement to a 
full-time position of employment together with all lost wages. 

Initially, the Commissioner adopts the Order Granting 
Partial Summary Judgment on Issue A of the Prehearing Order in this 
matter addressing whether petitioner's claim to a supervisory 
position is barred as untimely. The Commissioner concurs with the 
ALJ that the State Board decision in John Polaha v. Board of 
Education ot_t..hf__!!_~ena~~&!<ma 1 S, ch()Ql_l)}g_!iSJ=::::~F't:_lJ!!l..tJ:r-cg::uj\ty~ 
decided by the Commissioner December 17, 1984, rev'd State Board 
October 16, 1985 is dispositive of the matter. N.J.A.C. 6:24-1.2 is 
applicable to the facts contested herein -regarding whether 
petitioner's claim to a supervisory position was not cognizable 
until "damages" accrued in May 1985. (Order Granting Partial 
Summary Judgment, at pp. 2-3) The Commissioner finds that the 90 
day rule applied in the instant matter from the date in September 
1984 when the Board appointed another supervisor to the .2 
chairperson position. 

The Commissioner notes for the record that distributive 
education is a subject area requiring an Educational Services 
Certificate pursuant to N.J.A.C .. 6:11-12.24, not a Standard Teacher 
Certificate pursuant to N.J.A.C. 6:11-5.1 ~t ~· N.J.~~ 
6:11-12.24 - Teacher-coordinator of cooperative vocational-technical 
education program requires the following: 

(a) An endorsement shall be required for the 
position of teacher-coordinator of cooperative 
vocational-technical education in the 
occupational area{s) of agriculture education, 
c!is1 . .rj_b1Jt:~\l_E! education. health occupations. home 
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economics education, and work experience career 
exploration program (W.E.C.E.P.). The specific 
area(s) in which the holder may serve as 
teacher-coordinator will be designated on the 
endorsement. Such endorsement shall also entitle 
the holder to teach related vocation a 1-techn i cal 
subjects in the appropriate occupational area(s) 
designated on the endorsement, and to act as 
liaison between the school and the co-operating 
em~loyer's training station in the respective 
subject area(s). 
(b) The prerequisites for a teacher 
coordinator's endorsement are: 

1. A regular instructional certificate in 
the appropriate occupational area to be 
coordinated. (The appropriate instructional 
certificate for W.E.C.E.P. may be any regul.u 
endorsement in vocational education, industrial 
arts. or home economics.~ 

2. Successful completion of one of the 
following: 

i. Two years of teaching in the 
occupational area to be coordinated, plus 
two years of approved occupational 
experience (A W.E.C.E.P. teacher-coordinator 
will be required to document two years of 
teaching under a New Jersey instructional 
certificate, plus two years of approved 
occupational experience.); or 
ii. A combination of: 

(1) An approved bachelor's degree; 
(2) A college curriculum that includes a 

practicum in the occupational area to be 
coordinated; and 

(3) A program of directed occupational 
field experience offered as part of a 
college curriculum directly related to the 
area to be coordinated; and 
3. A program of college studies including 

one of the following: 
i. A college curriculum approved by the 

New Jersey State Department of Education as 
the basis for issuing this certificate; or 
ii. A program of college studies including 

at least one course in each of the following 
areas: 

(1) Principles and philosophy of voca
ti0nal-technical education; 

(2) Problems in organizing and teaching 
cooperative education programs; 

(J) Curriculum construction in voca
tional-technical education; 

(4) Vocational guidance. 
(emphasis added) 
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The record before him is unequivocal that petitioner holds 
neither the proper Educational Services Certificate nor the 
endorsement required to hold the position of distributive education 
teacher with the Board. Hence, she cannot, as a matter of law, 
accrue seniority in said educational services area. 

areas: 
Petitioner holds teaching certifications in the following 

New Jersey Secondary School Teacher of Art 
New York Teacher of Art 
New York Teacher of Commerce 
New Jersey Teacher of Secretarial Studies 
New Jersey Supervisor 
New Jersey Principal/Supervisor 

While the Commissioner may agree with the ALJ that 
petitioner appears to be eminently well qualified in the areas of 
secretarial and business skills, none of her credentials or 
experience meet the requirements of N.J.A.C. 6:11-12.24. That 
petition~r des~g~ed the distributive education program is of no 
import 1n arr1v1ng at a determination as to whether she has 
seniority in the position either, for the simple reason that she 
never served in the subject area. N.J.A.L 6:3-1.10(1)(15) iii 
states unequivocally: 

Any person employed at the secondary level in a 
position requiring an educational services 
certificate or a special subject field 
endorsement shall acquire seniority only in the 
secondary category and only for the period of 
actual service under such educational services 
certificate or special subject field endorsement. 

See also, !!!_thEL..~tLeJ:-2f the Senj ority_l~ijQI_tL_Of__Cert(lj n_}'_e(!c l"!!ng 
Staff .Members Elll11)._QY~_Q_I:ly_1Jle Old Bridge Town~Jli£ B.Qi:t~tl__e>! Educ.:a_t!~!! 
anL the Th~<l_i so!!__I_~~-~_rg;hil> __ }:~oard _Qf__E;_~ucat i_o.!!..L___Middl_es_ex. Cs>t!!ltY, 
decided by the Commissioner August 6, 1984, aff'd State Board, 
January 2, 1985, aff'd Superior Court (App. Divj June 17, 1986. 

Consequently, the Commissioner affirms the decision of the 
AW. The Commissioner concludes that petitioner's seniority rights 
were not violated when the Board reduced her from a full-time to a 
part-time position, first of .8, then .2, since she did not have the 
required endorsement nor the proper certificate to teach 
distributive education and has never taught in that subject area, 
except for one year or less of a retail sales course in a different 
format. 

Accordingly, the instant Petition of Appeal is dismissed. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

June 27, 1986 
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MICHELLE SAVINO CARON, 

PETITIONER-APPELLANT, 

v. STATE BOARD OF EDUCATION 

BOARD OF EDUCATION OF MIDLAND 
PARK, BERGEN COUNTY, 

DECISION 

RESPONDENT-RESPONDENT. 

Decided by the Commissioner of Education, June 27, 1986 

For the Petitioner-Appellant, Oxfeld, Cohen and Blunda 
(Nancy Iris Oxfeld, Esq .. of Counsel) 

For the Respondent-Respondent, Winne, Banta. Rizzi, 
Hetherington and Basralian (Robert M. Jacobs, Esq .. 
of Counsel) 

For the Intervenor-Respondent, Alfred E. Maurice, Esq. 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

Affirmed N.J. Superior Court. October 26, 1987 
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~t<th' nf X t'l11 JlrnH'!l 

OFFICE OF ADMINISTRATIVE LAW 

JOSEPH RUFALO, 

Petitioner 

Y. 

BOARD OP EDUCATION OP THE 
TOWNSHIP OP LMNGSTON, 

Resoondent 
and 

ELl GORELICK, 

Intervenor 

Kaney Iris Oxfeld, Esq., for petitioner 
IOxfeld, Cohen&: lllunda, attorneys) 

EY~tJ~~reUne V. Tutt, Esq., for respondent 

INfflAL DECISION 

OAL OK'!'. NO. EOU 3760-85 

AGENCY DKT. NO. 135-5/85 

(Riker, nanzig, Scherer&: Hyland, attorneys) 

Robert M. Sehwart:z. Esq., for intervenor 

Record Closed: Mav 12, 1986 Decided: May 20, 1986 

BEFORE WARD R. YOUNG, ALJ: 

Joseph Rufalo, a tenured hif{h school vice-principal employed by the Livinstston 

Roard of Education (Roard), allef!ed a violation of his tenure and seniority rif!hts resulting 

from an administrative reorganization bv the Board and his transfer to a classroom 

teaching position. Rufalo claimed the remaining vice prineipalship held by Eli Goreti<'k 

llfter abolishment of one of two such positions, and also claimed the newly created 

position of Supervisor of Secondary Staff Development and Curriculum Coordinator, which 

is held by one Robert Orady. 

l''~lew Jenet· /.t; An Equal OpportwtiH' t'mplnl't'r 
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The Board denies any improprieties and avers its actions at all time, were proper 

exercises of its discretionarv authority. 

The matter was transmitted to the Office of Administrative Law as a conte,ted 

ease on June 19, 1985 pursuant to N.J.S.A. 52:14F-I ~ ~· A prehearing conference wa, 

held on Au~rust 9, 1985. SubseQuent to an al!l'eement by the parties to submit the matter 

for summary decision, a motion opposed to summary decision was filed by petitioner after 

a change of counsel. 

A partial summarv decision and order was entered by the under,igned on January 3, 

1986, wherein summary decision was granted to the Board on petitioner's claim to the 

vice-principalship held bv Gorelick. Petitioner's motion to proceed to plenary hearing on 

the issue of his claim to the supervisor's position held by Grady w~~» granted. The 

Commissioner chose not to review the partial summary decision until the entire case was 

concluded and transmitted to him. Said decision is therefore incorporated herein bv 

reference. nue to the l!l'antinll;' of summary decision to the Board on the issue of 

petitioner's claim to the position of vice-principal held by Gorelick, the latter's counsel 

did not participate in the plenary hearing. 

The remaininl!' issue proceeded to plenarv hearing on February 24, April 10, and April 

ll, 1986. The record closed upon the final submission or post-hearing briefs on May 12, 

1986. 

The sole issue to be addressed is whether the Board transferred the essential 

responsibilities of petitioner's former position of viee-prineipal to the newly ereated 

supervisor's position to support his claim to that position now held by Grady. 

Eilrht witnesses testified as to the duties performed by petitioner as vice-principal 

as wen as the duties performed by Grady as supervisor. The transcripts of said testimony 

adduced durin!f the three days of hearing are incorporated herein by reference. 

-2-
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It c11nnot be disouted that some duties that were performed by petitioner are now 
beinll performed by Gradv. This is almost an inevitable expectation when a Board 

aboli:;hes one administrative position and creates 11 supervisorv one. The threshold 

Question to be determined is whether the duties performed by Grady are sut>,tantially 

those th!lt were performed by petitioner under different job titles. 

A backl!'round of the 11dministrative structure is helpful to understand the 

development of this dispute. 

Sometime prior to 1975, Betty Sehwartz was assigned to a position in the high school 

as a coordiMtor of instrut"tion charged with responsibilities of supervision and curriculum 

development. These responsibilities were later expanded to include the junior high school. 

In 1975, Ms. Sehwartz was transferred to the central office as supervisor of instruction 

ch!l!'fled with district-wide curriculum development and supervision of instruction. She 

retired at the conclusion of the 1984-85 school year. 

In the 1979-80 school year there were three vice;>rincipals in the high school, 

n!lmelv, Joseph Rufalo, Eli Gorelick, and John Edaek. Edack retired sometime durin!!' that 

year, and was not replaced. 

Robert S. Kish became Superintendent of Sehools on J,1ay l, 1984. He testified that 

he determined, in consultation with the hilth school principal, that Rufalo and Gorelick 

were spendimr DOSSibly crreater th!ln 50 to 60 per cent of their time on student discipline, 

and the remaining time with other administrative duties "not directly involved with 

curriculum and instruction." (See Tr. Ill, p. 85). 

Kish testified the Board cha!'lled him with priority responsibilities of improving 

instruction and program at a minimum cost. CTr. m, p. 87). He further tetlfied that a 

district reo!'fl8nization took place in the 1984-85 school year, which closed one elementary 

school, and created a K-5, 6-8, and 9-12 system by movi~~~~; 6th grades from the elementary 

to middle school, and 9th grades from the junior hillh school to the high school. Kish had 

-3-
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concluded "'T'hat substantial revision of the or!l'anizational structure and prOR"ram~ Wlb 

neeessarv to ensure that efficient operation of the Livinllston Public Sehoots System and 

to redirt-ct the administrative priorities to PrOR"ram and instruction, :.tated affirmatively I 

wished to have a developmental rather than custodial emphasis." ('T'r. Ill, p. 91). 

Kish further testified that eight positions were eliminated by abolishment or 

retirement, namely, district-wide supervisor of instruction (Mr. Schwartz's position), three 

vice-orineipals (one at the hi!l'h school, and one at each junior high S<'hooll, "one district 

audio visual aids director whose responsibilities really had little to do with prOR"ram, they 

included one ~idance director, and •.• two coordinators, one was a K to 6 ,cience 

coordinator whose responsibilitv did not include the supervision of instruction and the 

other was a K to 12 social studies coordinator who also did not include the :.upervison of 

instruction." (Tr. m. pp. 92-93). 

!(ish also testified llS to the objective "to recommend a new administrative 

or~ranization where the focus of the positions would be very specifically on PI"OR"ram end 

instruction." !Tr. 01, pp. 93-94). Six positions were created, he stated, a K-8 coordinator, 

four 1(-8 subject supervisor in lanjluage arts and reading, math, science, and social studies, 

and the hi~th school curriculum and instruction position claimed by petitioner. All of the 

above chen~res became effective July l, 1985. (See 'T'r. III, pp. 94-95). 

Allen Berlin, high school principal, testified that petitioner was minimally involved 

in teacher observations and evaluations from 1977 through 1984, which was expanded with 

the team assessment concept introduced by Kish for the 1984-85 school year. 

Rufalo testified on redirect examination that he made 19 teacher observations and 

evaluations during the seven vear period from 1977-84, and 21 observations during 1984-85 

as a team member. 

A great deal of testimony was adduced concerning Rufalo's responsibilities with the 

testinll pr011:ram, which I FIND to have been exclusively ministerial llS the administrative 

liaison with the central office. 

-4-
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roncerninl!' curriculum and staff development, I FIND Rufalos' responsibUitiE!l. to 

h11ve been limited to readin~r and special education, includinl!: compensatory education, hih 

unQuestioned area of expertise. 

The testimonv of the retired supervision of instruction, Betty Sehwartz. as well 11s 

three subject suoervisors in En11:lish, Science, and Foreii!:D Lanl!:llalle clearly establbhe~ 

that Rufalo had no si~rnificant role in curriculum or staff development. The ~ubject 

supervisors further testified that Grady has filled a responsible role in curriculum and 

staff develooment at the hisrh school, which has been void since the transfer of Betty 

Schwartz from the high school to the central office in 1975. 

A review of the entire record in this matter clearly establishes the need to 

distinR"Uish between some involvement touching upon the areas of curriculum and staff 

develooment, which is indeed credited to Rufalo, and a significant and substantive role 

designed to result in reeognizable improvements in curriculum and efCeetive teaching. 

Said review results in the following FINDINGS OP PACT: 

}) Rufalo erediblv fulfilled his responsibilities as hil!"h »Chool vice-principal. 

2) Rufalo's responsibilities as high school vice principal was largely in the area of 

student discipline and other administrative duties not directly related to 

curriculum and staff development. 

3) Grady assumed responsibilities formerly assii!:Ded to Rufalo in the area of test 

administration and substitute teaehers, but is otherwise exclusively responsible 

for curriculum and staff development. 

4) The position of Supervisor of Secondary Staff Development and Curriculum 

Coordination held by Grady is substantially different from that of the position of 

hi~ school vice-principal that was held by Rufalo, as it represents an entirely 

different, expanded foeus and emphasis. 
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1703 

You are viewing an archived copy from the New Jersey State Library.



nAL OKT. NO. EDll 3760-85 

5) Petitioner's tenure and/or seniority rights were not violated by the Board'• 

administrative reo11<anization and reassilmments. 

~· 18A:28-9 states: 

Nothinl!' in this title or anv other law relatinl!' to tenurt> of 
service shall be held to limit the ri~rht of any board of education 
to reduce the number of teaching staff member., emoloved in 
the district whenever, in the judl!'ment of the board, it is 
advisable to abolish any such POSition:> for reasons of economy 
or because of reduction in the number of pupils or of change in 
the administrative or supervisor o anizstion of the district or 
or other good cau:>e upon compliance with the provh,ion" of 

this article. (emphasis added) 

I CONCLUDE that the Petition of Appeal shall be and is hereby DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

I hereby FILE this Initial Decision with Saul Cooperman for eoibideration. 

DATE 

DATE 
ll 

MAY 2 31986 
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ADDENDUM 

wrrNE~ES: 

Allen J. RerUn, high school principal 

Rettv Schwartz, retired supervisor of instruction 

Joseph Rufalo, petitioner 

Edmund Fabrizio, supervisor of Science 

Elaine r.m, supervisor of Enl!'lish 

Dolores C:unninl!'ham, supervisor of Foreign Lanj!Uager 

Herbert R. Andlauer, Deputy Superintendent 

Robert S. !{ish, Superintendent of Schools 

EVIDENTIARY DOC:UI\IIENTS: 

P-l Draft of Reore:anization Committee report 

P-2 Supervisors• job description 

P-5 1979-80 Basic Skills C:ommlttee memo 

P-6 October 23, 1981 memo, Rufalo to Berlin/Turner 

P-7 October 1, 1989 memo, Rufa1o to Gill, et a1. 

P-8 March 5, 1980 memo, Rufalo to Gill, et al. 

(Note: P-3 and P-4 marked for !D. only) 

R-1 1979-80 allocation of responsibilities 

R-2 1980-Siallocation of responsibilities 

R-3 1981-82 allocation of N!!iponsibillties 

R-4 !982-83 allocation of responsibilities 

R-5 1983-84 allocation of responsibilities 

R-ll 1984-85 

R-7 AIJI1:Ust 20, 1985 memo, Seambio to And1auer 

R-8 May 27, 1983, April 30, 1984 and AprillO, 1985 evaluations 

R-9 1978-79 allocation of responsibilities 

R-10 1980-81 Levell! Bash! Skills Reading test results 

R-U February 1, 1985 minutes of Board meetine: 
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JOSEPH RUFALO, 

PETITIONER, 

v. 

BOARD CF EDUCATION OF THE TOWN
SHIP Of LIVINGSTON, ESSEX COUNTY, 

RESPONDENT. 
AND 

ELI GORELICK, 

INTERVENOR. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions w~re filed by the 
parties in accordance with ~.J.A.C. l:l-16.4a, b and c and are 
summarized below. 

Petitioner excepts to the ALJ's determination that he is 
not entitled to the position of Supervisor of Secondary Staff 
Development and Curriculum Coordinator. He contends the findings of 
fact are not completely accurate and calls attention to pages 3-19 
of his Post-Hearing Brief in support of such. Further. petitioner 
points to Finding of Fact No. 3 as being incorrect in that it fails 
to include duties such as disciplining students. statewide testing 
and bussing. 

Petitioner argues that the ALJ misstated and misapplied the 
law insofar as it applies to the instant matter. He acknowledges 
that the ALJ correctly cites N.J.S.A. 18A:28-9 as giving a board the 
right to reduce staff base~pon administrative or supervisory 
reorganization but avers that there was a failure to address the 
fact that such reduction must be in accordance with the rules and 
regulations for seniority, tLJ~U- 6:3-1.10. 

More specifically, petitioner argues that although the 
duties of the supervisor position are not identical to the 
vice-p:incipal P?i:lition he formerly held, the duties of the 
superv1sor pos1t1on are nonetheless 0f such a nature that they 
exceed those of a supervisor and they place it in the category of 
vice-principal, as opposed to the category of supervisor. He 
stresses that I'!:L~C:· 6:3-1.10 sets down separate categories for 
vice--principal and supervisor and cites y_og~L ___ v. _Bd _oL .Ed_ g_f 
J3oro\]_g_h_o_f __ }(j_~g~i~j_c!. decided by the Commissioner August 15, 1983, 
rev• d State Board June 5. 1985 and Gonsalves et al. v. Bd. of Ed . of 
SOl1!h __ Oran_g_e::_l'!a_p_l_eyood. decided byTh~~Commi ssTon-ei:-- February z-z: 
1985 in support of the argument that the job responsibilities of the 
contested position are administrative not supervisory. Petitioner 
also alleges the ALJ failed to analyze the duties in any way 
whatsoever to determine if the duties fall into the category of high 
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school vice-principal and that a change in emphasis and focus from 
administration to curriculum and instruction in a position does not 
lead to a loss in seniority rights. 

The Board offers its own arguments to counter those 
advanced by petitioner. primarily those that support that the 
essential duties of his vice-principal position were not transferred 
to the new supervisor • s position and that the essential duties of 
the supervisor position formerly held by Mrs. Schwartz was 
transferred to the disputed position. 

Upon a careful and thorough review of the entire record of 
this matter, the Commissioner finds that there is nothing advanced 
in petitioner's exceptions to warrant reversal of the ALJ's findings 
and determination. He concurs with petitioner. however, that 
finding no. 3 is not completely correct in that the disciplining of 
students in the absence of Mr. Gorelick is not included nor is 
responsibility relative to bussing. Statewide testing and final 
exam scheduling would fit under "areas of test administration." 

After examination of the transcripts, exhibits, briefs and 
exceptions, the Commissioner is convinced that. contrary to 
petitioner •s arguments, the position of high school vice-principal 
previously held by petitioner represents a different position from 
the contested one in terms of essential duties, focus and emphasis. 
Further, a review of the supervisor job description itself (P-2) 
does not reveal a single job responsibility that may not be 
performed by one whose duties fall within the category of supervisor 
as opposed to the vice-principal category. 

Notwithstanding the case law cited by petitioner to the 
contrary, there is no legal basis to compel the placement of the 
supervisor •s position (both for job description duties and those 
additional duties testified to by witnesses such as disciplining 
students and bussing) within the vice-principal category because of 
the nature of said duties. For example, notwithstanding the 
passages cited from IJo~!. ~ra. and Go~~jve§_, :)_ti.Q.rJl, there is no 
statute, rule or regulation which precludes a supervisor from 
performing staff evaluation. In fact, many supervisors do perform 
this function as herein. Nor is there any legal basis to preclude a 
supervisor from disciplining students. There is nothing to preclude 
a board from assigning discipline to a guidance counselor. teacher, 
vice-principal or supervisor. 

In Gonsalve~. §_ypra, and Voge!. ~~ra, the pivotal, crucial 
issue to be resolved was the same as that framed by the ALJ in the 
instant matter as well, namely, whether the Board transferred the 
essential responsibilities of petitioner's former position to the 
newly created position. While in ~el, su~. some duties were 
characterized as being beyond the scope of a supervisor, nowhere in 
that decision did the State Board determine that the contested 
position fell under an administrative/principal category versus a 
supervisory category, merely because the supervisor performed staff 
evaluations, disciplined students or on occasion conducted faculty 
meetings. Rather, the decision rested on whether the duties in the 
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new supervisory position were essentially the same as the principal 
position. It stated: 

*''*[A] Board's decision to abolish a po~nt1on is 
not sacrosanct and will be disturbed if it is 
found upon examination that the duties of the 
abolished position essentially have been 
transferred to another position so as to defeat 
the rights of a tenured employee1d'"'. *'"'"' If the 
new supervisory posit ion did not incorporate the 
duties of principal, [he] would not be eligible 
for reinstatement, as he does not enjoy seniority 
as a supervisor. ***If, however, the duties 
actually performed in each posit ion are found to 
be substantially similar, it wi 11 be found that 
the position of principal was not abolished in 
fact and***appropriate relief must be accorded to 
protect [his] tenure and seniority rights. 

(Slip Opinion, at p. 5) 

It was concluded that the positions were substantially 
similar and that the duties of the principal were merely shifted to 
the supervisory position. Thus, the board was found to have acted 
in bad faith to thwart Vogel's tenure and seniority rights. 

Thus, the standard of review the ALJ applied in the present 
matter was appropriate. While the initial decision does not 
painstakingly review and compare each and every duty fulfilled by 
Grady and petitioner, the Commissioner determines that each finding 
is sufficiently supported in the record. In the Commissioner's 
judgment, finding no. 4 in the initial decision, ante, could be 
tempered to read "substantively different" as opposed to "entirely 
different". given that there was some overlap in the two positions. 
With respect to the overlap, it is stressed that the supervisor's 
disciplining of students is not a major focus of his job as it was 
with petitioner. Rather, the supervisor is called upon to do this 
task in the absence of the vice-principal. (P-2) Bussing 
responsibilities had not been carried out by petitioner since the 
1981-82 school year (R-1-6) and is not a major focus for either 
position. A review of the record further indicates that the vast 
majority of duties formerly fulfilled by petitioner are not carried 
out by the supervisor. In the same view, the record fufiy- supports 
that the major thrust and scope of the supervisor's position relates 
to curriculum, instruction and staff development. There are many 
facets to these critical areas of school operation and the 
Commissioner sees no major duty performed by the supervisor to be 
beyond the scope of a supervisor. 

Therefore, as in Gonsal v~~, §E£~a, and ~atto_l)i_Y.:... __ Bci_, of 
Ed. __ of_l'i<!!th~!:?.!~· decided February lq, lqas, the Commissioner 
finds not only that the positions are substantively and essent1ally 
different but also that the Board's reorganization was done 
rationally and was based on sound educational grounds. See 
superintendent's and assistant superintendent's testimony. (Tr. 
IV-66-122) That each and every duty of the supervisor position 
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could be performed by a vice-principal does not alter in any way a 
board's prerogative to designate such position as a supervisory one 
so long as there is no demonstration that the supervisory position 
is virtually identical to the abolished one or that bad faith 
existed as the reason for the board's action. 

Accordingly, the Commissioner adopts the recommended 
decision of the Office of Administrative Law for the reasons 
expressed in the initial decision except as slightly modified 
herein. Therefore. the Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 

July I, 1986 
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OFFICE OF ADMINISTRATIVE LAW 

HELEN BOGUSZEWSKI, .JOAN CURRIE 
and ELIZABETH RIVERA, 

Petitioners 
v. 

SCOTCH PLAINS - FANWOOD 
BOARD OF EDUCATION, 

Respondent 

Gregorv T. Syrek, Esq., for petitioners 
(Bucceri &: Pincus, attorneys) 

INITIAl, OF.CISION 

OAL DK'f. NO. EOU 7092-85 

AClENC:Y OK'f. NO. 340-10/85 

Cll5l)er P. Boehm, Jr., Esq., for respondent 

Record C:losed: April 14, 1986 Decided: May 15, 1986 

BEFORE WARD R. YOUNG, AL.J: 

Petitioners allelled the Scotch Plains-Fanwood Board of Education !Roard) denied 

them proper salary guide placement and emoluments. The Board denies the allegation:. 

and asserts its actions at all times were PrOPer exercisel> of its dbcretionary authority. It 

also seeks dismissal of the petition due to its untimeliness pursuant to N.J.A.C. 6:24-1.2 

and/or laches. 

The matter was transmitted to the Office of Admini~trative Law a:. a conte:.ted 

ease on November 7, 1985 pursuant to N.J.S.A. 52:14F-l !!!_ ~· A prehearing conference 

was held on December 18, 1985 at which the parties agreed to submit the matter for 

~ummary decision based on stipulated facts and joint exhibit::.. Delays were encountered 
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nAL nl{'r. NO. Enll 7092-85 

durinl!' the diseoverv proce!>S due to a variet11 of reasons deemed by the under~iltned to he 

just cause to warrant time extensions. Briefs were filed b17 the partie:. in 11 timelv fa,hion 

and the record closed with final submissions on Aoril 14, 1986. 

I. 

The follow in!!" stipulated facts are adopted herein as FINDIN\.S OF F ArT: 

1. BOI!"Uszewski, r:urrie, and Rivera are tenured teaching ,taff member, 

emoloved by respondent. Bo£uszewski has been emplo17ed on a part

time basis, while r::urrie and Rivera are full timP teacher,. 

2. Petitioners have been reemployed by respondent for the 1985-86 

school vear. 

3. Bo£uszewski has been employed bv respondent since January 4, 1977. 

She was compensated at an hourly rate as a compensatory education 

teacher from her initial employment through the 1979-80 school year. 

4. rurrie has been employed by resoondent ~>ince September 1, 1968. 

5. Rivera ha~> been employed by respondent since September !976, and 

was compensated at an hourly rate as a Title I and compensatory 

education teacher until March 28, 1979. 

6. Petitioners have posse!>Sed the appropriate certifications required by 

respondent. 

7. Boguszewski, r:urrie, and Rivera have been eompensated in 

accordance with the teachers salary guide since September I, 1980, 

March I, 1973 and April!, 1979, respectively. 

-2-
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8. Full time elementarv elaso.room teachers emploved by re,.pondent 

have a defined workday of seven hours. from 8:15a.m. to 3:15p.m. 

9. Roguszewski received out-of-<listrict teaching experience when 

placed on the salary ~ruide. 

10. Petitioners were not credite<l on the ~alary guide for in-<lbtrict 

teachinll experience prior to placement thereon. 

I ALSO PIND the Petition of Appeal to have been filed with the Commbsioner of 

Education on October 7, 1985. 

II. 

~espendent raised the affirmative defenses of petitioner's alle~red violation of 

~· 6:24-1.2 and laches in seeking dismissal of the petition, and reii~ on Martello v. 

R<1. of Ed. of the Twp of Willine:boro, et al., 1985 S.L.D. __ {decided January u. 1985); 

Rratlv v. Rd. or Ed. of the Twp. of Boonton, 1985 S.L.D. __ (decided February 6, 1985); 

and Watchung Hills ~ee:ional Education Association on behalf of Gabriel T~ta, et a1. v. 

Htl. of Ed. of the Watehun~r Hills Regional High Sehool District, 1980 ~· 347. 

"ltespondent argues that our courts "have identified the accrual of a cause of 

11ction a:> the date on which the right to institute and maintain a suit first aro,.e," and 

cites Rosenau v. Citv of New Brunswick and Gammon Meter Companv, 51 N.J. 130, 137 

(1968) and Burd v. New Jersev Telephone Company, 149 N.J. Super. 20, 30 (App. Div. 1977) 

in support thereof. 

Respendent also argues there are "no provisio!b for toilin~ of the filing period on 

the ~trounds for continuing violation or resort to contractual grievance mechanb.m;" and 

cites neChiaro v. Bd. of Ed. of the Morris School District, 1976 ~· 751. 

-3-
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Petitioners arl!lle the inaoplil!abilitv of N.J.A.C. 6:24-1.2 and Iache, 11:. the bible 

ri2:hts raised l:lv them are statutory. Thev are teaching staff member~ pur,uant to 

t.I.J.S.A. 18A:H ami N.J.S.A. 18A:28-5 as enunciated in Spiewak v. 1\utherforo Bd. of Ed., 

90 t.I.J. ll3 !t982l, and are entitled to be compensated in the same mAnner as other 

teaching staff members emploved by the Board. 'Reliance is also placed on N.J.S.A. 

J8A:UHI, and North Plainfield Ed. Assoc. v. Bd. of Ed. of the Boro of North PlAinfield. 96 

N.J. 587 (1984). Petitioners also cited Stockton v. Bd. of Ed. of the Citv of Trenton, 1985 

S.L.O. (State Board decision April 3, 1985); Bree v. Bd. of Ed. of the Twp of 

~· 1985 ~· __ (State Board decision Februarv 6, 1985): r.arfole, et al. v. Rd. 

of Etl. of the Twp. of Winfield, 1985 S.L.D. __ (decided August I, 1985); Fair Lawn Educ. 

Assoc., et al. v. Bd. of Ed. of Fair Lawn, !982 S.L.O. 731, aff'd N.J. Super. (App. Div. 

decided Januarv 11, 1984, afrd. in part, rev'd in part, 99 N.J. 8 (1985)); and Bergenfield 

Edu<!. Assoc., et a!. v. Bertrenfield Bd. of Ed., 1981 S.L. D. 567, aff'd in part, rev'd in part, 

St. Bd. of Ed. 1982 S.L.n. 1440, afrd in part, rev'd in part N.J. Super. (App. Div. decided 

~~av 19, 1983). Petitioners also cite Scotch Plains - Fanwood Educ. Assoc. v. Scotch 

P!ains-~'~anwood Btl. of Ed., 1983 S.L.n. __ (tlecided October U, 1983l. 

Rer~renfield, Fair Lawn, and Scotch Plains - Fanwood are distinguished from the 

instAnt matter as they were filed prior to the deeision of the N.J. Supreme Court on June 

23, 1982 in Spiewak, which stated at 83, n.2: 

Teachers not before the Court will therefore not be entitled to 
any back pav award. . • • However, all currently employed 
supplemental and remedial teaehers should have their tenure 
eliJ.ribilitv ealculated on the basis of this opinion from the 
bej!inning of their employment. 

The acquisition of tenure is not at issue in this dispute. Petitioners seek 

advancement on the salary guide for in-district experience as supplemental teaehers prior 

to their placement on the sAlary guide on September 1, 1980, March l, 1973, and Aprill979, 

respectively for Bo!!Uszewski, Currie, and Rivera. 

-4-
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roncernin~r compensation, the ~oiewak rourt also ~aid at 84, n.3: 

We do not decide what, if anv. additional benefib the teachers 
in these cases are entitled to either retroactivelY or 
prosoectivetv. That is primarilv a matter of contract and the 
relevant eollective bar~rainin~r agreement, 11re not part of the 
record. 

The State Boord emphasized in Bree and Stockton that the time limit of N.J.A.C:. 

6:24-1.2 "has been strictly construed to mean that the 90-day period runs from the time 

the initial cause of action accrued." 

In nerhiaro, the rommissioner determined that petitioners' delay in making an 

effective protest warranted a finding of laches. 

In Oorothv Elowitch v. Bayonne Board of Education, 1967 S.L.D. 78, aff'd State 

Board of Education, 1967 ~· 86, aff'd N.J. Super. (App. Oiv.), 1968 S.L.D. 260, the 

rommissioner Quoted Justice Hehey in the case of 1\llarjon v. Altman, 120 ~· 16 at l!!: 

While laches, in its le!lal signification, ordinarily connotes delay 
that works detriment to another, the otJblic intere"'t reQuire, 
th11t the protection accorded by statutes of this class be 
invoked with reasonable promptitude. Inexcusable delay 
oper11tes as an estoppel against the assertion of the right. It 
justifies the conclusion of acQuiescence in the challenged 
action. 

The State Board in Bree and Stoekton also emphasized that the salary ~ide 

placement issues therein did not involve violations of statutory entitlements unrelated to 

serviee as teachers. The Supreme Court in North Plainfield also found at 593 that the 

Appellate Division in that ca:>e misperceived "The inerement as a 'statutory entitlement 

unrelated to the teachers' QUalifications, performance or quality of teaehin~ ~ervices 

rendered'." 

~· 18A:29-9 states: 

Whenever a person shall hereafter accept office, po:,.ition or 
employment as a member in any school district of thb state, his 

-5-
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initial place on the salarv schedule shall he at such point A1> mav 
be a~reed upon bv the. member and the emploving- board of 
education. 

r.srfole is distin~ishable as a matter in whieh salar;.t increa,es were ,ought and 

swarded to petitioners as members of the teachers' barg-aining unit. The negotiAted 

al!'reement provided that any individusl contraet between the floard and an individuAl 

teacher was subject to and be consistent with the terms incorporated therein. 

Boeuszewski was initially placed on the salary ~ide at step 3 on September I. 

1980; is currently Rt step 8: and seeks placement on step 12. 

Currie was initiRllV placed on the salary guide at step 0 on '\1arch l. 1973; 1:. 

currentlv at step 12 and seeks placement on step 17. 

Rivera was initially placed on the sslary ~ide at step 0 on April 1, 1979; b 

currentlv at step 6 1/2 and seeks placement on step 9. 

The record does not incorporate any evidence that dissatisfaction with 1>111Rrv 

step placement upon initial placement resulted in the filing of a petition of appeal by 

either petitioner until October 7, 1985. 

Concerning salarv jr~.~lde placement as a statutory entitlement, in Lavin v. 

Hackensack 8d. of Ed., 90 N.J. 145 (1982), a matter in which petitioner sou~tht salary 

credit for militarv serviee pursuant to N.J.S.A. l8A:29-U, the Supreme Court said at !50: 

Whether the benefit flowing from a statute is to be considered 
a statutory entitlement or a term of the public employees 
contract of emplovment depends upon the nature of the benefit 
and its relationship to the employment. Stating the problem in 
terms of incorporation in the employment contract or as a 
statutorv benefit belts the Question. Rather, attention should 
be directed to the purpose of the statute and its relevance and 
materialitv to the employment. 

-6-

1715 

You are viewing an archived copy from the New Jersey State Library.



OAL DJ<'l', "lO. f.DP 7092-85 

In the instant matter, I FIND the causes of action occurred when petitioner:. 

were initiallv placed on the salary ~ruh1e, which for ~uszewski was over 5 years and I 

month prior to the filintt of the in:.tant petition; for Currie was over 12 vear, and 7 

months: and for Rivera was over 6 vears and 6 months. I ALSO FIND the salarv guide 

pll\cements :.ought are not statutorv entitlements. I FURTHER FIND that aU petitioner:. 

1\re in violation of ~· 6:24-1.2 and I!'Uiltv of laches. 

I CONCLUDE, therefore, that summary decision b GRANTED to the Board and 

DENIED petitioners, and that the Petition of Appeal :.hall be and is hereby DISMISSED. 

There is no compellinl!' reason to further address the sub:.tance of petitioner:. 

claims or list the 108 joint exhibits on an addendum, which b deemed herein to be 

irrelevant. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final necision in this matter. However, if Saul Cooperman 

does not so aet in fortv-five (45) days and unless such time limit b otherwise extenned, 

this recommended decision shall heeome a final decision in accordance with ~· 

52:14fHO. 

I hereby PILE this Initial Decision with Saul Cooperman for consideration. 

DATJ:: *~~ WARDR.- ~(J 
tA t..Y 11 ,~-or. 

DATE 

t1A '( 2 2 1986 
FO 

-7-
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HELEN BOGUSZEWSKI, JOAN CURRIE 
AND ELIZABETH RIVERA, 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD SCHOOL DISTRICT, 
UNION COUNTY. 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter including the initial decision 
has been reviewed by the Commissioner. 

Petitioners' exceptions to the initial decision and the 
Board's reply to those except ions have been filed pursuant to the 
applicable provisions of N.J.A.C. l:l-16.4a, band c. 

Petitioners are seeking advancement on the Board's salary 
guide for in-district experience as supplemental teachers prior to 
their placement on the teachers salary guide on April 1, 1979 
(Rivera), March 1, 1973 (Currie) and September 1, 1980 (Boguszewski). 

In opposing those conclusions reached by the ALJ in the 
initial decision, it is observed that petitioners have renewed their 
original arguments in support of their claims to proper salary guide 
placement already commented upon in the initial decision. These 
arguments are summarized below. 

Petitioners contend that the ALJ erred in dismissing their 
claims on the basis of the 90 day time bar set forth in f'!.J:A,G_. 
6:24-1.2 and the doctrine of laches. They claim that their basic 
rights to appropriate compensation on the Board's salary guide for 
teachers is a statutory right which has been denied to them by the 
Board. Petitioners invoke the provisions of N.J.S.A. 18A:l-l, as 
well as the provisions of N.J~~-~~ 18A:28-5 in~-asserOng that they 
are tenured teaching staff members employed by the Board in 
accordance with ~_,..L:..!i.c!L 18A: 16-1. 

Because statutory rights are involved, petitioners maintain 
that N.J .A.<:_, 6:24-1.2 may not be applied to bar these claims. They 
rely on the Supreme Court's decision in North..J>.lain[.(e.t!l. s.u.l?.~~. to 
buttress this contention. Petitioners further rely on Lavin wherein 
the Supreme Court recognized that actions for salary gu-ide-placement 
by teachers are to be viewed as discreet matters each school year 
which result in a new cause of action for the purposes of estab
lishing compliance with the 90 day provision of N.:.::!.:-A..:.C:..:.. 6:24-1.2 
and the doctrine of laches. 
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In this regard petitioners claim that a new and continuin~ 
cause of action arose at the commencement of the 1985-8b school year 
after they received their first salary check It was this action, 
petitioners maintain, that triggered the 90 day prov1s1on of 
N.J.A.C. 6:24-1.2 and the filing of the instant Petition of Appeal 
on~~October 7, 1985 in compliance with the 90 day provision. Peti
tioners further maintain that their action in filing a timely peti 
tion comports with two recent decisions rendered by the State Board 
of Education in Stockton, !.':!I>r£1, and !)r_ee, ~_lJJlr~. In H2<:kto_n, 
petitioners note that the State Board reversed the Commissioner's 
earlier decision and held that petitioner therein was time barred 
pursuant to f!:L_A._C_:. 6:24-1.2 when he failed to commence an act ion 
against the Board within 90 days of the receipt of his first pav
check on November 9, 1983, which reflected a downward adjustment of 
salary for the 1983-84 school year. 

In Bree, petitioners point out that the State Board 
reversed that portion of the Commissioner's decision which granted 
adjusted salary compensation to petitioner for the 1983-84 school 
year because his petit ion was filed beyond the 90 days (Dec ember 
1983) in which the initial cause of action arose. Petitioners 
further note that the State Board did, however, affirm that part of 
the Commissioner's decision in Bre~ as being timeh· which granted 
adjustment to his salary for the 1984-85 school year because a new 
cause of action arose at the commencement of that year. 

Another reason advanced in 
application of the provisions of 
pertinent part below: 

petitioners' exceptions to the 
!h..:J_.,_A_,c_,_ 6:24-1 2 appears in 

"'"''''The Commissioner of Education has already 
determined an identical case in Scotch Plains-
Fanwood. Scotch Plains-Fanwood Educ. Assoc. v. 
Bd. of Ed. . . Scotch PlaTns::.FanwooJ-:-----198:3 
s:L:D~----- Toctol:l.er-~1T;--r983).appeai pending 
State- Board of Education. As a result. the 
respondent has been fully aware of the salary 
rights and entitlements of its teachers since 
October, 1983. The present act ion was initiated 
because of the Board's failure to comply with the 
earlier decision. Significantly. in the prior 
matter, the Commissioner expressly held that 
N.J.A.C. 6:24-1.2 should not apply and that the 
entitlement to relief extended back to the 
initial employment of each individual. Thus. 
there is clear authority that N.J.A.C. 6:24-1.2 
should not be applied to the claims of Scotch 
Plains-Fanwood teachers in cases such as this. 
The initial decision fails to examine the true 
impact of this prior determination in the present 
case_;,;,,,.. (Petitioners' Exceptions, at pp. 2-J) 

Moreover, petitioners argue that 
cannot be applied against them inasmuch as 
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defense and they assert that their claims in this matter are legal, 
as opposed to being equitable, in nature. 

Finally, petitioners contend that the Board failed to 
present any argument in support of the application of laches in the 
instant matter. Consequently, there was no basis for such a finding 
and conclusion to be made in the initial decision. 

The Board in its reply to exceptions maintains that the ALJ 
correctly determined that petitioners' claims are time barred 
according to N.J.A.C. 6:24-1.2 and the doctrine of laches. It is 
recognized by the Board that the rules governing school contro
versies and disputes may be relaxed by the Commissioner (t;_,]cA._(:-' 
6: 24-1.17) where strict adherence to such rules would be inappro
priate. unnecessary or would result in injustice. However. the 
Board argues that petitioners cannot claim surprise or injustice in 
the instant matter inasmuch as they were fully aware of the terms 
and conditions which were operative at the times of their initial 
employment as part-time supplemental teachers. Moreover. the Board 
further maintains that petitioners completely understood the employ
ment contract issued to them at the time of their initial employ
ment; they accepted the contract and performed services during the 
years in question without instituting any action before the 
Commissioner. 

Similarly, the Board in relying on l!_e ~hiaro, ~l'_r~, 
concludes the following: 

"'""''The Administrative Code. Commissioner's 
decision and case law make no provisions for 
tolling of the filing period on the grounds for 
continuing violation or resort to contractual 
grievance mechanism. In !!..~ Ch!.?_r~s~._ _ _I~o~!Q_Q.~ 
Education of the Morris School District, Morris 
coilnti~~~l <fl6-s-.r..~---rsr <August--8~--1976). the 
Commissioner did not find that each incorrect 
salary payment constituted a new violation from 
which a cause of action accrued. On the 
contrary, the Commissioner held that a Petition 
alleging improper salary payment was a "claim 
founded in and triggered by an initiating event" 
of placing the Petitioner on the wrong salary 
step. Petitioner's claim was, consequently, 
bar red by laches. Therefore, the cause of act ion 
for Petitioners herein should have arisen the 
first year they were placed on the salary scale. 
This was more than ninety days from the time 
Petitioners filed their action. The initial 
decision was correct in relying on the D~ (;hi~.r:o 
decision in finding the Petitioners guilty of 
laches.<"~"'" (Board's Except ions, at p. 3) 
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Petitioners' reliance upon Lavin. supr~. is also rejected 
by the Board inasmuch as salary credit for military service 
(N.J.S.A. 18A:29-ll) was deemed by the court to have been 
established by the legislature as a reward for military service and 
not for performance or services rendered as a teacher. as claimed by 
petitioners herein. Consequently, the Board avers the statute of 
limitations which would have barred Lavin's claim was held to be 
inapplicable. The court applied the doctrine of laches as to any 
retroactive claim in Lavin; however, it further concluded that it 
was appropriate to grantl>rospective application of Lavin's request 
for military service credit relative to salary guide placement. 

Additionally, the Board argues that petitioners mav not 
rely on the Commissioner's prior decision in ~cg_tch_Plg.jll~.-:-f.-'!!1_\,I09d 
Education Association v. Board of Education of Scotch Plains 
¥arr.w.O:Q~.~supr~ ,to refuteTile-·appil:cabTITt'yn oi-tf~J ~A_~C~"6':t4--=i. 2--: 
The Board asserts that the relief granted to petitioners in that 
matter was based upon the fact that they had begun their action 
before the N.J. Supreme Court had issued its ruling in §.E_i_e~~k ___ v_._ 
Ruthe_1C.f_orU_pard o_f~d'!_c~tion, 90 N.J. 63 (1982). 

In conclusion, the Board maintains that the P,W correctly 
determined that placement on a teachers salary guide is not a 
statutory entitlement as claimed by petitioners. In support of this 
contention the Board relies on §_piewak, l>!lJ.:>t:."!· and !:_r~nn~~ . .!IY!lJa_!l __ e_!: 
~L- vJQ_a£LQ.LE<!!,I_ca~i_Q!l___Qf__j::!l_~Townshi_p ..£LI~i!_n_~~k,_,_J>~~l}._C_()unnt_y_l 
decided by the Commissioner August 15, 1983, aff'd in part/rev'd in 
part State Board of Education March 6, 1985, aff'd N.J. Superior 
Court, Appellate Division. February 26, 1986. 

Upon review of the arguments filed by the parties. the 
Commissioner observes that petitioners contend their rights to 
appropriate placement and salary compensation on the Board's 
teachers salary guide are statutory and remain undiminished with the 
passage of time. Petitioners also claim that such rights to appro
priate salary guide placement and retroactive compensation are not 
subject to the provisions of N.J.A.C. 6:Z4-l.2 or the doctr1ne of 
'laches. In support of their demands-;-petitioners attempt to rely on 
the relief granted to those individual petitioners by the Commis 
sioner in his prior decision in [cotch Platns-.fan~Jo_()_{l___~_{:IJJ_CC!tion 
AssQ~:iati()_!!, SU.J.:>i_~. Petitioners, however, were not parties to the 
earlier matter which was decided in accordance with the relief 
granted pursuant to the dictates of the ruling handed down by the 
court to those petitioners in §~ewak. 

Therefore, the Commissioner finds and determines that peti 
tioners' arguments in support of their claim to retroactive compen
sation and advanced salary guide placement are misplaced and totally 
without merit essentially for those reasons stated in the initial 
decision, as supplemented below. 

In the Commissioner • s judgment petitioners have not estab
lished that any of the statutes or case law upon which they rely in 
the record of this matter confers a statutory right to salary guide 
placement. While the court in Layin, !J!!Q!:_a, held that the 90 day 
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limit imposed by N.J.~~~ 6:24-1.2 was inapplicable in settling 
controversies involving an absolute statutory right and entitlement, 
the basis for such holding was subsequently distinguished and 
further clarified in ~orth Plainf~~ld as follows: 

**1'AS explained by Justice Schreiber in kav_i_rl_~ 
Hac_ken~<!Ck_l'l_<L__Qf Educ-', 90 N.J. 145 (1982): 

The legislative purpose of N.J.S.A. 
18A:29-ll is to reward veterans for 
service to their country in time of 
war. The reward takes the form of 
crediting the military service as 
teaching experience even though there 
is no functional relationship between 
the two. The credit has the effect of 
increasing the number of dollars to 
which the teacher who is a veteran is 
entitled. The emolument is not for 
services rendered or to be rendered for 
school teaching as such. It was estab
lished by the Legislature as a reward 
or bonus for service in the military. 
and not for performance as a teacher. 
Accordingly. the payment should be 
considered as a statutory entitlement. 
rather than as an element of the 
employment contract. That being so, 
the statute of 1 imitations is 
inapplicable. -:"' 1' (96 N.J. at 593-594) 

The court in ~orth_Plii111f~~l~ then went on to distinguish Lavin as 
follows: 

***From that perspective, salary increments 
accruing under N.J.S.A. 18A:29-ll are distinctly 
different from those awarded under N.J. S A. 
18A:29-8. The annual increment under ~~J-~~-~~ 
18A: 29-11 ace rues because of time spent 1 n 
military service without regard to performance as 
a teacher. By contrast, the annual increment 
under N.J.S.A. 18A:29-8 is subject to annual 
evaluation-~teacher performance. Consequently, 
that Court's analogy of an annual increment to 
the statutory entitlement for veterans is invalid. 

(Id. at 594) 

It is essential to point out at this juncture that peti
tioners• and the AW's reliance upon the State Board's decision in 
Bre~ and Stocktol! to emphasize the strict limitations placed upon 
the 90 day time period in interpreting the provisions of ~.:}__:_A:S_c 
6:24-1.2 are misplaced for the following reasons. 
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l. Both Bree and Stockton have been decided on 
appeal-by theAppellate Courts. These 
decisions were rendered on January 7 and 
May 16, 1986, respectively. 

2. In Il_ree the court reversed that part of the 
decision of the State Board which overruled 
the Commissioner's prior determination to 
grant petitioner an adjustment to his salary 
for the 1983-84 school year by relaxing the 
90 day time period in ~....::.1-=-~.·<:.: 6:24·-1.2. In 
rendering its decision of this m:<tter, the 
court upheld the authority vested in the 
Commissioner pursuant to !:I_._,I,A_.J:.. 6:24-l.l<J 
(now 6:24-1.17). 

3. In Stockton, the court reversed the State 
Board~andupheld the Commissioner's earlier 
determination that the 90 day period under 
!:I_,_L.A:._C_:. 6:24-1.2 for filing the petition of 
appeal commenced on February 8, 1984. 

The Court in Bree, however, did not disturb the language of 
the State Board related-to salary guide placement issues which reads 
in pertinent part: 

~""'We emphasize that the right to a negotiated 
increase, like the right to an increment, is not 
a statutory entitlement. ~~e~Nor_tjl. __ .Pj_a.ifl.!i~_!_q 
Education Association v. Board of Education of 
tht!~~]iorouih-OT'NOrt_h._1'l~I!ifTel.Q-:---96--~.,.-,;e~-5!f7 
(1984). 

,.,.,',The fact that [petitioner] is permanently 
deprived of the [1984] increase does not consti
tute a new violation each year, but is the effect 
of an earlier employment decision. !,g. 1n';1:" 

{State Board Slip Opinion, at p. 5) 

The Commissioner notes that this issue of salary guide 
credit for remedial/supplemental teaching experience has been dealt 
with in numerous decisions wherein the 90 day time bar was applied. 
J.l..a:ter, SUIJ..I:_~; ~~!.lll~n~-'-''-I)_<L.__o!'_~d-'-_gf_ M_o_r:r if; . S£h_ool~pistr ic,t, 
decided by the Commissioner April 15, 1985; ~E;}lly v_.~IId_:_Qt~.9.:.. (){ 
J(~?~rny, decidE>d by the Commissioner April 25, 1985; IJ.t!r_schu_r,e_n. 
j'!g_._ __ gf. Ed ·~.Qf~U:!l.LO.!!.~c;_o\J.I).!Y__!~gjo_njlL_!ligtJ .. Sc:hool _Di,s_tr_ict__.fio , 
decided by the Commissioner July 8, 1985; C::Q!lne.r:._e_t_~al v.~F~d. g{ 
Ed. of River Va_~. decided by the Cnmmissioner Februarv 18, 1986; 
~e rti§_ch_ ~L_<Il~._v·_. ___ I!.!L. _ _g_f_;_d...:.. __ u f ~B~r:gef1f i_ e,ld ~v-·~- .B.I' r:ge.r1fj eJq 
EdtJc_~~i_()_n_!._s_s_qc..:., decided by the Commissioner Apri 1 10, 1986; c;_a_I()l 
B_()£t~!.-~-- .a!:... ... v_, __ .ll.Oa._r.d __ gf__;_dj!cat;_l_()fl._.P.L t;h~- _Tg_wns hi£_ qf_ _!.!ayn_e~ 
Pas,saic ~Jiilt:Y. decided by the Commissioner April 17, 1986 

Therefore, the Commissioner finds and determines that peti
tioners' claims to advanced salary guide placement and compensation 
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are not statutory entitlements, nor do they represent a continuing 
violation of law arising from the dates on which the Board's action 
was initiated. In the instant matter, the initial causes of act ion 
are determined to be those dates cited in the initial decision, upon 
which each of the individual petitioners was placed and compensated 
on the negotiated teachers salary guide. North. Plainfield; Bret> 
(State Board Slip Opinion, p. 5) - · -- - ··· ·-·· - · 

It is evident from the undisputed facts contained in the 
record of this matter that each of the individually named peti 
tioners was initially placed on the teachers salary guide at 
different times at least 5 years prior to the filing of their Peti
tion of Appeal with the Commissioner. At those times petitioners 
accepted such placement and compensation without instituting formal 
action against the Board. Petitioners may not now contend that they 
were unaware of their initial salary guide placement or the fact 
that they were not given experience credit or compensation for prior 
in-district experience as supplemental teachers. 

In view of 
arguments opposing 
doctrine of laches 
seeking herein. 

the above, the Commissioner rejects petitioners' 
the application of ~I~~ 6:24-1.2 and the 

as an effective bar to the relief they are 

In the Commissioner's judgment, petitioners may not rely on 
his prior decision in Scotch Pl<Lins-F(ll1_1ofOOd ·-~_1.]_£2_tiol1_~s~()_i;_i(l_ti_on, 
!!:!PI:.<'!:· currently pending on appeal before the State Board of Educa-
tion. Unlike petitioners herein, those individually named peti 
tioners represented by the Association were determined to be tenure 
eligible and were granted retrospective salary compensation and 
other statutory benefits in accordance with the Supreme Court's 
decision in ~~ewak. The purpose for according such relief to the 
i nd i vidua1ly named petitioners in Sco!:..<;.h __ PJ.a.Ln_s-£:1!nw()_o_d_~d1J_C~tion 
Association was that their cases were pending on appeal when the 
couiT 1s-~dsion in ~!e_wak was rendered. Petitioners herein did 
not have any litigation pending against the Board when the §pi_e_wak 
or Scotch_R_!.~i.!IS-tiinVI_()_()<i_E.Qucati_()ll_f\_s~cia_t!on matters were decided. 

As indicated in the initial decision, tenure which is a 
statutory right is not an issue in this matter. Additionally, the 
record establishes that the instant Petition of Appeal was filed on 
October 1, 1985, approximately 2 years after the ~CQ.t~I:L __ Plains::: 
Fanlof()_()Q__J:ducation_.-~~~o_c_iati()_l! decision was rendered by the Commis
sioner on October 11, 1983. 

Accordingly, the Commissioner hereby affirms the 
decision with modification, as supplemented above. The 
Petition of Appeal is hereby dismissed. 

initial 
instant 

COMMISSIONER OF EDUCATION 
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MARILYN R. SHEEHAN, 

Petitioner, 

v. 

BOARD OF EDUCATION 

OF THE CITY OF NEWARK, 

ESSEX COUNTY, 

Respondent. 

........ ' 

INITIAL DECISION 

OAL DKT. NO. EDU 8992-85 

AGENCY DKT. NO. 427-10/84 

Bruce D. Leder, Esq., for petitioner 

(Schneider, Cohen & Solomon, attorneys) 

J. Isaac Porter, Associate Counsel, Newark Board of Education, for respondent 

{Vickie A. Donaldson, General Counsel) 

Record Closed: April 7, 1986 Decided: May';}o, 1986 

BEFORE ELINOR B.. REIHER, AW: 

On October 16, 1984, Marilyn R. Sheehan, employed by respondent as a tenured 

school psychologist, filed a petition of appeal with the Commissioner of Education, 

claiming that the withholding of her increment for the 1984-85 school year was arbitrary 

and capricious. Respondent CUed its answer on December 11, 1984, contending that 

petitioner had not been deprived of any of her rights and failed to state a claim for which 

relief could be granted. 
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On December 17, \984, this matter was transmitted to the Office of 

Administrative Law for determination as a contested case pursuant to 5Z:l4B-l et 

~.and 52:14F-l ~ ~· 

A preheating conference was held on February U, 1985, and the following issues 

were isolated: 

1. Was the action of respondent in withholding petitioner's increment 

arbitrary and capricious? 

2. Did respondent violate its own policies and procedures in failing to give 

petitioner a hearing? 

3. If petitioner is successful, to what relief is she entitled? 

A hearing was scheduled for April 8 and 16, 1985 at the Office of Administrative 

Law, 185 Washington Street, Newark, New Jersey 07102. Due to an indication from the 

parties that the matter would be settled, the hearing was adjourned to June 4, 1985. It is 

to be noted that during this proceeding petitioner had moved for default judgment, 

alleging that respondent's answer was not filed within 20 days of the filing of the petition. 

Inasmuch as the matter was not settled, a joint request was received from the parties for 

an adjournment of the June 4, 1985 hearing date to await the Commissioner's decision on a 

similar motion. By letter dated June 21. 1985, this judge denied petitioner's motion for 

default judgment and rescheduled the hearing for August 29, 1985. The hearing was 

adjourned on request of petitioner's attorney who indicated that there was a possible 

withdrawal of this matter. It was subsequently rescheduled and heard on September 3, 

1985 and October 25, 1985. 

At the hearing on October 25, 1985, respondent objected to the testimony of 

Anthony J. Megaro, alleging that there was no indication from the depositions that 

Magaro would be testifying or that he would testify regarding Sheehan's prior years' 

-2-
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absentee records that he presented to the Board. Noting that :\legaro's testimony wa" 

relevant if he was testifying as to what was presented to the Board. this judge. fmd1ng 1t 

necessary to cure the discovery failure. granted petitioner's request for an adjournment 

for the purpose of conducting further discovery. This judge further determmed that if the 

Board had not been advised of Sheehan's prior years' absences and acted upon it. then sueh 

testimony would not be relevant. On January 7, 1965, the adjourned hearmg date. 

petitioner's attorney did not appear. it being his understanding that respondent's request 

for an adjournment of that hearing date had been granted. On that date. respondent. 

admitting that it could not demonstrate that information regarding petitioner's prior 

years' absences had been presented to the Board, moved to withdraw :\iegaro's testimony 

and any exhibits introduced in regard to it. It was stated that petitioner had no objection 

to the withdrawal of that testimony. On January 10, 1986, the parties appeared, additional 

evidence was submitted and the hearing was concluded. 

Subsequent thereto, the parties submitted briefs in this matter. When it became 

apparent that certain issues had been raised by petitioner which necessitated a response 

by respondent, this Judge requested that respondent respond to petitioner's allegations in 

writing. The last submission was filed on April 7, 1986. Witnesses who testified and 

exhibits marked into evidence at the time of the hearing are listed in the appendix 

attached hereto. 

Undisputed Facts 

At the hearing, wllicll proceeded on the issue of whether respondent acted 

arbitrarily and capriciously in denying petitioner's increment, it became clear that a 

number of the facts were essentially uncontroverted. They may be summarized as 

follows: 

-3-
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1. Petitioner holds a Bachelor of Arts degree, a master's degree m 

educational psychology and a doctorate in counseling. She has 11 

kindergarten through 8th grade elementary certificate. a 9th grade 

through 12th grade certiricate in English, a school psychologist certificate 

and a teacher of psychology certificate. She has been employed by 

respondent eontinuously since September 1972 and is a tenured school 

psychologist. 

2. By letter dated June 17, 1983. petitioner requested a leave of absence for 

the period of October 15. 1983 through September I, 1984 (P-1). Respondent 

granted this request (P-2). 

3. Petitioner worked for respondent from the first day of school in September 

1983 through Friday, October 14, 1983, when her approved leave of absence 

began. 

4. During this period in 1983, petitioner was marked out as sick on September 

12, 13, 14, 21, 23, 27, 28, 29, 30, and on October 4, 5, 6. 7, 12 and 13, a total 

of 15 days. She took personal days on September 20, 22 and October 11 and 

was out due to a holiday on October 10 (P-3). 

5. Petitioner attended a meeting on October 14, 1983, regarding her abuse of 

sick time. Prior to that, no one had advised or counseled her that she had 

been taking too much sick time. 

6. By contract, petitioner received 15 sick leave days per year (P-4). 

7. By letter dated July 16, 1984, petitioner was advised by respondent's Human 

Resource Services Committee, that it "would conduct a hearing on the 

denial of increments." She was advised that "it would be advisable to have 

representation at that proceeding (P-5)." 

-4-
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8. Petitioner attended the hearing on July 21, 1984. Due to the stated failure 

of respondent to be prepared with petitioner's records, the hearing was not 

held. The committee advised petitioner that her hearing would be 

rescheduled. Petitioner was not notified of another hearing. 

9. By letter dated August 28, 1984, petitioner was advised that a 

recommendation would be made to the Board to withhold her increment 

based on "unsatisfactory teaching performance and for other good cause 

pursuant to ~· l8A:29-14," at the August 31, 1984 special meeting. 

She was advised that the Board would consider the recommendation and 

determine by a majority vote of all the members of the Board of Education 

whether her increment would be withheld. She was advised that if the 

Board decided to withhold her increment she would be given written notice 

of such action within ten days after the action (P-6). 

10. Petitioner was not present at this special meeting, during which the Board 

determined to withhold her increment. 

ll. By letter dated August 30, 1984 from Lynnette Cooke Crooms, Labor 

Relations Specialist, petitioner received an apology for the failure of the 

Human Resouree Committee to advise petitioner as to what action the 

committee would recommend to the Cull Board (P-7). 

12. By letter dated September 25, 1984, respondent advised petitioner that the 

Board of Education took action at its special meeting on August 31, 1984, to 

withhold her increment and/or salary adjustment for the 1984-85 aeademie 

school year. The reason for the withholding was stated to be litigation 

and/or investigation: abuse of siek leave (P-8 and R-1). 

-5-
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13. Petitioner matriculated as a full-time student in the Juris Doctor program 

at Antioch School of Law. Her date of entrance was October 8, 1983, and 

her anticipated date of graduation was May 1986 (R-3). 

14. For the fall 1983-84 semester (August 23 through January 1984), petitioner 

enrolled in the following courses: Torts, Civil Procedure, Legal 

Bibliography, Criminal Law, Legal Analysis and Writing and Introduction to 

Professional Methods (R-4 and R-IO). 

15. For the fall 1983 semester, all of the above courses were offered Monday 

through Friday. To the knowledge of the registrar, no other classes were 

scheduled by any of the professors (R-8). 

16. During the spring 1984 semester, petitioner took a leave of absence from 

Antioch School of Law (R-8 and R-U). Her last date of attendance at 

Antioch was in February 1984. 

17. Verna Robinson, a third year law student at Antioch School of Law, 

affirmed that she attended law classes on Saturdays with petitioner during 

the school year begiMing in August 1983 at the Antioch School of Law (P-

12). 

18. On or about April 15, 1983, petitioner was in an automobile accident. She 

was absent for ten days after the accident. 

19. Petitioner was under the care of Orthopedic Associates from September 12, 

1983 through October 13, 1983, due to the injuries sustained in the 

automobile accident. She was diagnosed as having cervical strain and 

aeute lumbosacral strain. She was advised to rest, swim, have physical 

therapy treatments three times per week and not to drive long distances 

(P-10). 
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20. During this period, petitioner ~onta~ted Orthopedic Associates by 

telephone regarding her condition (P-10), received physical therapy in the 

office (P-9) and was at the office of Orthopedic Associates on September 

23, 1983 for these injuries (P-11). 

21. Respondent has no written policy requiring the Human Resource Services 

Committee to hold a hearing in regard to the withholding of an increment. 

22. Petitioner earned $30,443 for the 1983-84 school year. She earned that 

same figure for the 1984-85 school year. If her increment had not been 

withheld, her salary would have been $32,878. 

Testimony 

In addition to the above undisputed facts, testimony was adduced by petitioner to 

demonstrate in the main that she was not absent from her duties with respondent in order 

to attend Antioch Law School but rather was absent due to sickness. 

Petitioner assumed the stand on her own behalf and traced her absences during 

September and October 1983. Noting th11t she was out sick for the period from September 

12 through 14, she explained that she was under the eare of Dr. Kahn, a general 

practitioner. In fact, she contended that she saw him on September 12 when he treated 

her for her ulcer and her neck and back pain (from the accident). She further revealed 

that she saw Dr. Joseph Kouten about the continuous pain in her lower back. During the 

week of September 19, she took personal days on September 20 and 22 because she had 

legal appointments. She was absent on September 21 due to illness and alleged that she 

-7-
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saw Dr. Kouten for her back and neck pains on September 23. During the week of 

September 26, she was out sick from September 27 to 30 because of the continuous pain in 

her back. She indicated that during that time she had physical therapy and had an 

appointment to see Dr. Phair, an associate of Dr. Kouten's. Testifying regarding the week 

of October 3. she stated that she was out sick from the fourth to the seventh because of 

the continuous pain in her back and neck, as well as nausea. During the week of October 

10, she took a personal day and stayed home. She was out sick on October 12 and 13 

because of the pain in her back, neck and stomach. 

In further testimony, petitioner contended that she called the Board of Education 

each time that she was out sick. Contending that she was not required to supply 

respondent with notes from her physicians, she admitted that she had not done so. In fact, 

on cross-examination, petitioner admitted that she obtained letters from her doctors after 

the litigation began in this matter. (She obtained P-9 on September 4, 1984.) She 

indicated, moreover, that she had not received a copy of the attendance improvement 

plan prior to October 1983. According to petitioner, she took this sick time because she 

was home, at the doctor's office or in physical therapy with Dr. Kouten. 

Testifying regarding her attendance at Antioch Law School, petitioner indicated 

that she taught for respondent in September 1982 when she was enrolled and took courses 

at Antioch. Contending that she did not take the sick time in order to attend school at 

Antioch, she alleged that Antioch has a weekend law sehool program; she attended 

weekends and evenings. More to the point, she alleged that she attended Antioch on 

Saturday, September 17, returning on Sunday, September 18, in addition to the weekend or 

October 8 through Monday, October 10, a holiday. She returned to school on October 22. 

1983 during her leave of absence. 

On redirect examination, petitioner explained that although there was no 

indication and no listing in the sehedule that the eourses were given on Saturdays, she 

took courses on Saturday at Antioch. Noting that Antioch does not require attendance at 

particular times, she indicated that Antioch repeats courses in the evenings, by the same 

-8-
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or a different professor (sometimes at a professor's apartment; she seemed to convey that 

it was done on an informal, group basis). In addition, she noted that Antioch offers 

courses on Sunday and holidays. Further. students sometimes conduct seminars with other 

students during which some instruction is given. In addition. petitioner indicated that 

since she received tapes of courses and workbooks, it was not always necessary to attend 

classes for each course. In further testimony, petitioner revealed that she stopped 

attending Antioch when she became disabled due to a broken leg in February 1984. which 

required that she go to a physical therapist. She did not believe that she had notified 

anyone at respondent that she broke her leg and had taken a leave of absence from 

Antioch; she admitted that she had not put it in writing. 

In an effort to rebut the above testimony, Dorothy Gould, who has been 

employed by respondent for 41 years, testified. Gould, who is presently assistant 

executive superintendent of pupil personnel services, stated that she has functioned in 

that capacity from January 1983 to the present. As such, she is directly responsible for 

four divisions: child guidance, nurses and medical (health services), transportation and 

special education. She indicated that petitioner has worked in her department for over 

five years. and is under her management. She clarified that she was not personally 

involved with petitioner (having 140 staff members under her supervision) and was not her 

immediate supervisor. 

Gould recalled that in late summer 1984, she became aware that petitioner had 

broken her leg and was not attending Antioch Law School. Apparently prior to that, she 

was not aware that petitioner had not attended Antioch but knew of petitioner's broken 

leg. She indicated that if petitioner had not been using her leave of absence for the 

purpose intended, it was customary that respondent he notified. She received no such 

notification. Gould explained that petitioner's broken leg would have terminated the leave 

-9-
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of absence because she would no longer be attending Antioch. Since she would return to 

work when the leg healed, Gould opined that petitioner had a responsibility to inform the 

Board that she was no longer able to complete her studies at Antioch Law School because 

of her broken leg. In addition, she did not receive notes from any physicians from 

petitioner regarding her accident nor was she familiar with P-9. 10 or ll. 

On cross-examinMion, Gould revealed that she is responsible for the attendance 

improvement plan for the district. Although she noted that under this plan after five 

consecutive days of illness, the employee must submit a medical certificate, she admitted 

that prior to October 15, 1983, petitioner was not out sick for five continuous days. 

Therefore, she needed no note. However, she explained that there is supposed to be a 

conference with the immediate supervisor and the employee after five incidental days of 

sick time. Thus, after September 23, petitioner should have received a counseling session. 

After three more days of sickness, a second conference should have been held. Thus, 

petitioner should have received a second conference after September 30. Further, after 

eight days a recommendation by the supervisor would trigger this witness's conference 

with the employee. Admitting that she did not receive that information in writing, she 

contended, however, that after October 4, petitioner was out sick except for October 14. 

In further testimony, Gould stated that 18 days of sick time trigger a 

recommendation to withhold an increment. When asked whether petitioner was out 18 

days between September and October 15, she stated that the record showed 18 incidental 

days, personal days and sick days. When questioned regarding whether abuse of sick leave 

included personal leave, she stated "No." She explained, however, that the question is the 

excessive number of sick leave days. Thus, she stated that "the 18 is 15 days sick leave 

and three days personal leave." She stated that "that is the manner in which the Bo11rd 

arrives at the number 18." More particularly, she contended that the number 18 may have 

been made up through a eombination of incidental (absences which do not occur in a 

continuous pattern) sick leave and personal leave. 

-10-
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Questioned as to how an employee would know respondent's policy on sick time. 

Gould indicated that copies of the program as it relates to staff attendance were 

distributed. Thus, she noted that as part of staff orientation on attendance begun in 

September 1982 there were meetings during which every employee was oriented and given 

a copy of the attendance improvement plan which defined incidental absences and the 

effect of absenses the day before a holiday. She did not know whether petit1oner was 

present at the orientation or given any documents. 

In further testimony, Gould explained that she made a recommendation to her 

supervisor, Deputy Executive Superintendent Gladys Hillman-Jones, to withhold 

petitioner's increment. It was Jones's responsibility to send the recommendation to the 

Board through the Human Resource Services Committee. According to Gould, the Human 

Resource Services Committee would discuss the recommendation to decide if it should be 

submitted for Board approval. Although she noted that the committee holds meetings, 

which are not called hearings, she admitted that P-5 indicated that hearings were held. 

She was not sure if the committee conducts hearings regarding all teachers or whether 

hearings were held in the summer. 

On t•edirect examination, Gould confirmed that she was aware that petitioner 

had been out sick in April 1983 for over five days. Although she could not recall if she 

received a doctor's note in April 1983 for the absence (she had no recollection of the 

doctor's slips having been brought in by Ms. Sheehan), she stated that five consecutive 

days of siek time require a note. She admitted that the medical reeords would not be 

brought to her office in the usual course of business. Admitting that sometimes if there is 

no note an individual would not get a paycheck, she did not recall petitioner indicating 

that she did not get a paycheck. 

Sheehan, resuming the stand, alleged that she had submitted notes from a 

physician to the clerk for her sick time in April 1983. Although unaware that after five 

days of absence a note was required, she claimed that she submitted a note after six days 

in 1983. 
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Discussion 

The question to be resolved in the instant ease is whether the Board's action in 

withholding petitioner's salary and adjustment increment is to be upheld. Clearly, that 

action was taken pursuant to N.J.S.A. 18A:29-14, which indicates that the Board of 

Education has the authority to withhold the employment increment of a teacher for 

inefficiency or other good cause. The withholding of an increment is a matter of essential 

managerial prerogative which has been delegated by the Legislature to the local Board of 

education. Bd. of Education Bernards Tp. v. Bernards Tp. Ed. Assn., 79 N.J. 311, 321 

(1979). 

Although the Commissioner may review the Board's determination, the 

Commissioner may not "substitute his judgment for that of those who made the evaluation 

but .•. [may] determine whether they had a reasonable basis for their conclusions." 

Kopera v. Bd. of Ed. of West Orange, 60 N.J. Super. 288, 296 (App. Div. 1960). The burden 

of proving unreasonableness is on the teacher. In considering the scope of that review. 

the Appellate Division in Trautwein v. Bd. of Ed. of the Boro of Bound Brook, (N.J. App. 

Div., Apr. 8, 1980, A-2773-78) (unreported), certif. den., 84 N.J. 469 (June 12, 1980) 

explained that at issue before the Commissioner was whether those who made the 

evaluation had a reasonable basis for their conclusions. Thus, citing Kopera, at 296-297. 

the court clarified that the Commissioner should have determined (l) whether the 

underlying facts were as those who made the evaluation claimed, and (2) whether it was 

unreasonable for them to conclude as they did upon those facts, bearing in mind that they 

were experts, admittedly without bias or prejudice, and closely familiar with the mise-<ln

~; and that the burden of proving unreasonableness is upon the appellant. The court 

clarified that they do not understand Kopera to mean that the Commissioner's review is 

limited merely to a consideration of whether the local Board's decision was supported by 
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the facts in its possession. When, as here, the hearing is held before the Commissioner, or 

his designee, for the first time, the Commissioner's obligation, of course, is to make a ~ 

~ and independent decision on the facts. See, Trautwein, at 9. 

With this backdrop, it is to be observed that petitioner's argument that 

respt)ndent acted arbitrarily and capriciously is based on the following: 

1. Pointing out that petitioner received notice at least 25 days after 

respondent took action, petitioner contends that respondent violated 

N.J.S.A. 18A:29-14 by failing to give petitioner written notice of its action 

within to days. 

2. Petitioner argues that respondent's action is arbitrary in that it ignored its 

own policies. Specifically, petitioner argues that there is no dispute that 

respondent violated the Attendance Improvement Plan by not holding 

conferences after three, five and eight-day absences. 

3. Petitioner argues that respondent acted arbitrarily and capriciously by not 

investigating whether petitioner was legitimately sick. Petitioner alleges 

that respondent did not hold conferences to determine whether petitioner 

was sick or require petitioner to submit doctors' notes. The Human 

Resource Services Committee did not ask petitioner any questions 

regarding her sick leave and no evidence was adduced to demonstrate that 

the Board inquired as to the legitimacy of the illnesses. 

In response, respondent argues that petitioner utilized sick and personal days to 

attend courses at Antioch School of Law during the months of September and October 

1983. Requested by this tribunal to submit a further response in regard to respondent's 

failure to follow the Attendance Improvement Plan, respondent asserts that the crux of 
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petitioner's increment denial related to utilizing leave time for purposes other than that 

for which it was intended (i.e., feigning illness to attend law school), which the manual 

does not address. Moreover, respondent alleged that it has met the legislative intent of 

~· 18A:29-l4 by giving petitioner adequate notice of its action. It argues. in 

addition, that petitioner has not established that the Board has adopted a policy or 

procedure requiring a hearing by a Board committee. Further, since a hearing is not 

required by statute or case law, petitioner is not entitled to a hearing before the Human 

Resource Services Committee. 

t have reviewed the arguments of counsel and will address each of petitioner's 

points here. 

At issue is whether respondent's failure to give petitioner timely notice of the 

withholding of the increment voids respondent's action. Essentially, petitioner, citing 

Klein v. Bd. of Ed. of Cedar Grove., 1981 S.L.D. 1190 contends that the ease law 

substantiates a technical violation of N.J.S.A. 18A:29-14 when the affected employee had 

knowledge of the reasons. Petitioner argues, however, that in the instant matter no 

evidence was offered by respondent to substantiate the fact that petitioner knew or even 

should have known the reasons for the withholding. Alleging that she was never advised 

that the alleged abuse of sick leave was the reason for the withholding, petitioner 

contends that if she had been advised, she could have produced a doctor's note as she did 

at the hearing here. 

This tribunal has considered the record in the instant matter and t!annot agree 

with the position espoused by petitioner. It appears elear that such a technical violation, 

while not condoned by the Commissioner, has in fat!t been excused especially when the 

-14-

1737 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8992-84 

record convinces the Commissioner that petitioner knew the reasons for the withholding 

of the increment. Thus, it was stated in :\1arshe.ll v. Bd. of Ed. of the Southern Ocean 

County Reg. High Sch. Dist., 1978 S.L.D. 593, 596 that: 

The Commissioner has carefully reviewed the legal arguments set 
forth by respective counsel in light of relevant statutory and case 
law. He finds that the Board was indeed remiss in not following the 
letter of the law by its failure to notify petitioner in writing of its 
reasons to withhold his salary increment adjustment within ten days 
of its action. He determines, however, that such failure is not fatal 
in the total circumstances of the instant matter. For full compliance 
with the statute, albeit tardy, the Commissioner now directs the 
Board to provide petitioner with a complete statement of its reasons 
to withhold his salary increment adjustment. 

Noting that petitioner was aware of such action, together with the reasons, the 

Commissioner, citing Hillman v. Bd. of Ed. of Caldwell-West Caldwell, 1977 ~· 218, 

stated that the intent of the notification requirement in~· 18A:29-14 is to give the 

affected employee opportunity to appeal the action to the Commissioner. See, Marshall. 

~. Baker v. Bd. of Ed. of Bergenfield, 1978 S.L.D. 740; see ~. Klein, wherein the 

Commissioner in reviewing the record was convinced that petitioner knew the reasons for 

the withholding of the increment. 

In the instant matter, upon review of the total circumstances, f do not find the 

statutory defect to be fatal. While it may be that petitioner was not provided with a 

hearing to investigate the facts or an opportunity to present documentation as to the 

reasons for her actions, I am convinced that petitioner essentie.lly knew the reasons for 

the withholding of her increment. She was advised by letter dated July 16, 1984, that the 

Human Resource Services Committee would conduct a hearing on the denial of her 

increment. In fact, it is undisputed that she attended that committee hearing only to find 

that the committee was unprepared to go ahead with it. Clearly, she must have known at 

that time the basic reason why the hearing was to be conducted (P-5). Moreover, she was 

advised by letter dated August 28, 1984, prior to the Board of Education withholding her 

increment, that it was to be withheld based on unsatisfactory teaching performance and 
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for "other good cause." While no specific reason was given, clearly she was apprised that 

action in regard to her increment was to be taken at that time (P-6). Moreover, as an 

indication that petitioner had some idea as to the reasons for the denial of the increment, 

1 am persuaded by the fact that by letter dated August 30, 1984, Linet Caeroon apologized 

that the Human Resource Services Committee had not advised petitioner what action the 

committee would recommend to the full Board. 

For petitioner to suggest that she was to attend a Human Resource Services 

Committee meeting without having any idea regarding the reason for the withholding of 

the increment, and left the meeting without learning the reason for it, seems incredible to 

this tribunal. Thus, even though the Board did not technically comply with the statutory 

requirement that petitioner be supplied, within ten days of the Board's action, with a 

written statement of the reasons as to why the increment was being withheld, considering 

the total circumstances, t am convinced that petitioner knew or should have known the 

reasons for the withholding of the increment. While I am in no way sanctioning the action 

of the Board in failing to comply with the procedural mandates of ~· 18A:29-14, this 

procedural omission, under the totality of the circumstances, seems harmless and shall not 

warrant setting aside the Board's action. Moreover, this appears to be the appropriate 

result when one considers that the eases cited above suggest that the essential purpose of 

the statute is to give petitioner an opportunity to appeal the action to the Commissioner. 

In the instant ease, there is no allegation that petitioner suffered any harm by the Board's 

failure to give notice within the 10-day period. Since petitioner had notice within 25 days 

and was able to perfect her appeal before the commissioner, she suffered no harm. 

2. Failure to Follow Attendance Improvement Plan 

There is no doubt that respondent violated the requirements of the plan by 

falling to hold conferences as required in the plan. An employee is to receive an informal 

conference after any three days' absence, a formal conference after any five days' 
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absence, and a formal conference after any eight days' absence (R-2). As was stated by 

petitioner, no excuse was offered by respondent for ignoring its attendance plan. 

At issue, in view of the above-noted facts, is whether respondent's failure to 

follow its own Attendance Improvement Plan demonstrates that its action to withhold 

petitioner's increment was arbitrary and capricious. Petitioner cites Shifrinson ~ 

"'arlboro Tp. Bd. of Ed. 1984 ~· __ (Comm'r of Ed. June 4, 198-l), in support of her 

position that if a Board of education violates its own policy the increment should be 

restored. 

Although in Shifrinson the board of education failed to follow a policy directly 

related to the withholding of the increment, it seems to be well settled that where a local 

school board fails to follow Its own policy, the decision to withhold an increment 

constitutes an arbitrary and capricious action. See, WiUiams v. Bd. of Ed. of Newark, 

OAL DKT. NO. EDU 8696-84 (June 25, 1985), aff'd, Comm'r of Ed. (July 25, 1985); 

Applegate v. Freehold Reg. High Seh. Dist., 1969 S.L.D. 56; Fitzpatrick v. Bd. of Ed. of 

the Boro of Montville, 1969 S.L.D. 4. ln further support of the proposition that a policy 

once adopted is binding on a Board, it is to be noted that the eases cited above overruled 

the holding in Greenway v. Bd. of Ed. of Camden, 129 ~· 461 (E. & A. 1943), to the 

effect that a local school board's salary schedule is not binding on the Board. ThU'' . 'lne 

of the first decisions noting that Greenway was no longer good Jaw, the then-acting 

commissioner observed that "the holding in Greenway, supra ••• is now specifically 

altered by legislative enactment." Ross v. Bd. of Ed. of the City of Rahway, 1968 S.L.D. 

26, 29. Thus, the Commissioner explained that b· 1965, c. 236, presently codified as 

N.J.S.A. 18A:29-4.1, clearly established the contractual nature of the salary policies 

adopted by local boards and provided that "sueh policy and schedules shall be binding upon 

the adopting board and upon all future boards in the same district for a period of two 

years from the effective date of such policy." The concept that a salary policy onee 

adopted becomes a part of the regulations that control the Board's action and all parties 

are equally bound by that policy, lends support to petitioner's ease here. 
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Moreover, the fact that Shifrinson. apparently referred to the failure of a Board 

to follow a policy directly related to the withholding of an increment, which is not the 

particular circumstance here, does not seem to this tribunal to help petitioner. For it 

must be observed that here the policy related in some manner to respondent's action. If 

the Board had followed its policy of allowing for the conferences. petitioner may very 

well have been able to explain those absences, thus obviating the withholding of her 

increment. Thus, while the Attendance Improvement Plan had as its main purpose to 

improve employee attendance, clearly the logical implication of the failure of a teacher 

to correct a poor attendance record, could certainly result in the withholding of that 

teacher's increment. That being so, the policy was related to the withholding of 

petitioner's increment in a manner similar to the policy in Shifrinson. In light of this, it 

seems reasonable to conclude that respondent's action in violating its own policy was 

arbitrary and capricious. 

3. Failure to Consider the Reasons for the Absenteeism 

At issue in regard to this contention is whether respondent acted improperly in 

failing to investigate whether petitioner was legitimately sick. In support of her position, 

petitioner contends that respondent did not hold conferences to determine whether 

petitioner was legitimately ill, did not require petitioner to submit doctors' notes and did 

not ask petitioner any questions regarding her sick leave. As part and parcel of this 

argument, petitioner points out that respondent ignored its practice of giving the atfeeted 

employee a hearing before the Human Resource Services Committee. 

This tribunal hu considered petitioner's argument and must agree that 

respondent's action was arbitrary and capricious due to its failure to consider the 

legitimate use of sick leave. In Williams, the administrative law judge determined that 

-18-

1741 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8992-84 

respondent's action was arbitrary and capricious in view of the fact, among others. that 

the Board had not considered the particular circumstances for petitioner's absence. See 

also. Marilvn Kuehn v. Bd. of Ed. of the Tp. of Teaneck, 1983 S.L.D. __ , wherein the 

comrn1ssioner determined that the lack of consideration of the particular circumstances 

for absence creates a dearth of good cause regarding the withholding of increment as 

required by ~· 18A:29-l4. Clearly, the instant ease is analogous in that here, too, 

there has been a failure to consider the particular circumstances for petitioner's absence. 

Rather, it appears that the Board simply assumed that petitioner was attending Antioch 

School of Law and acted in accord with that. 

Moreover, and of particular import here, respondent failed to foUow its own 

procedure in regard to petitioner of providing a hearing before the Human Resource 

Services Committee. Although it is clear that there was no written policy giving 

petitioner the right to a hearing before the Human Resource Services Committee, 

obviously petitioner had been granted that right, which was effectively denied to her 

through no fault of her own. The appearance before the Human Resource Services 

Committee must be considered to constitute a procedure established by respondent in an 

effort to determine the circumstances precipitating the withholding of the increment. 

The Human Resource Services Committee was making a recommendation to the Board of 

Education and in view of that it obviously had the responsibility to consider the 

circumstances of petitioner's absence. The denial of a hearing to petitioner resulted in a 

recommendation without any input from petitioner. 

Research discloses that there are no eases in which a teacher was denied an 

opportunity to respond to the Board and the Commissioner concluded that this failure was 

not fatal to the Board's action. Rather, it appears that the failure to provide a 

meaningful opportunity to respond is always fatal to the action of the Board. In fact, 
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any violation of the Board's established procedure to provide an opportunity for a hearinl{ 

is sufficient cause to set aside the withholding action. The policy behind this rule is 

expressed in Fitzpatrick v. Bd. of Ed. of the Boro of Montvale, 1969 S.L.D. 4, 7: 

Even though a board of education has the power to withhold a salary 
increment, such authority cannot be wielded in a manner which 
ignores all the basic elements of fair play. Conceding further that a 
salary increment may be denied for reasons other than unsatisfactory 
teaching performance, the most elemental requirements of due 
process demand at least that the employee to be so deprived be put 
on notice that such a recommendation is to be made to his employer 
on the basis of the unsatisfactory evaluation and that he be given a 
reasonable opportunity to speak in his own behalf. This is not to say 
that deprivation of a salary increase requires service of written 
charges, entitlement to a Cull seale plenary hearing or the kind of 
formal procedures neeessary to dismissal of tenured employees. But 
certainly any employee has a basic right to know if and when his 
superiors are less than satisfied with his performance and the basis 
for sueh judgment. Without such knowledge the employee has no 
opportunity either to rectify his deficiencies or to eonvince the 
superior that his judgment is erroneous. 

In like manner, the failure to provide petitioner with a hearing before the Human 

Resource Services Committee, an obvious procedure of respondent, is a violation of 

petitioner's right and denied petitioner the opportunity to convince respondent that its 

judgment was incorrect. Further, the process of recommendation by the Human Resource 

Services Committee in the absence of consideration of the circumstances causing 

petitioner's absence was arbitrary and capricious, See, Williams, at 5. 

Conclusion 

As discussed above, in the instant ease respondent's policies provided for 

conferences under the Attendance Improvement Plan and a hearing before the Human 

Resource Services Committee. Petitioner was effectively denied any of the conferences 

as set forth in the Attendance Improvement Plan and, thus, an opportunity to respond to 

the allegations of respondent prior to the withholding of her salary increment. Further, 
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she was denied an opportunity to appear before the Human Resource Services Committee 

to reSPond to the allegations of respondent. In view of reSPondent's failure to follow its 

own policies and procedures, this tribunal concludes that respondent's action in denying 

petitioner's increment was arbitrary and capricious. 

Where a school board violates its own policy by failing to offer the petittoner a 

hearing prior to withholding a salary increment, the appropriate remedy is to place the 

petitioner on the proper step on the salary guide as if the Board never acted and 

compensate her for the salary differential between the amount received and the amount 

she would have received had the Board never acted. Williams. Shifrinson, Applegate, 

Fitzpatrick and~· In view of the above discussion, it is unnecessary for this tribunal 

to reach findings on the reasons for the withholding of petitioner's salary increment. 

Applegate, at 60. See !!!!!:!• Fitzpatrick at 8, wherein the commissioner determined to 

make no finding with respect to the merits of petitioner's entitlement to a salary 

increment but to confine his determination to the question of procedural validity. 

Order 

Based on the above discussion. findings of fact and conclusions of law, it is 

hereby ORDERED that respondent place petitioner on the proper step on the salary guide 

as if it had never acted to withhold her increment for the school year 1984-85, and to 

compensate petitioner for the salary differential between the amount she received for 

1984-85 and the amount she would have received from the effective date of the increment 
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withholding as if the withholding action had not been taken. It is . .Jrther ORDERED that 

interest on the salary differential is denied) 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DBPARTIIIBNT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

lit is to be noted that petitioner seeks a restoration of her increment with interest. The 
commissioner has jurisdiction to make an award of interest, whether pre-judgment or 
post-judgment, Bd. or Ed. of the Cit of Newark v. Ruth Levitt and Esther E. Sasloe, 197 
N.J. ~uper. 239, pp. 1v. . n cons1 er1ng w et er or not to a ow mterest, 
iiid. i so, how much, the commissioner should, of course, be guided by the same principles 
respecting the award of pre-judgment interest and post-judgment interest which controls 
the judicial excereise of this power. ~· at 248. Where the debtor is a governmental 
agency and interest in the cause is not provided for by statute, particular circumspection 
in the granting of pre-judgment interest is required and a showing of overriding and 
compelling equitable reasons must be made in order to justify the award. ld. at 244. 
Here, it must be observed that interest is not provided by statute and there has been no 
showing of overriding and compelling equitable reasons to justify the award or interest. In 
light of this, pre-judgment interest is denied. 
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I hereby FILE my Initial Decision with SAUL,fOOPERMAN for consideration. 

DATE 

DATE 

al/e 

MAY 2 21986 

MAY 2 31986 

E~EINER. ALJ 

Receipt Acknowledged: 

j.' (/~-. 
DEP~DUCATION ·-
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MARILYN R. SHEEHAN, 

PETITIONER, 

V. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE CITY 
OF NEWARK, ESSEX COUNTY, 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties pursuant to f:I_._:!_,A,S. 1: 1-16. 4a, b and c. 

For the record the Commissioner sets forth the following 
chronology: 

Sept. 1982-
Jan. 1983 

Friday, 
April 15, 1983 

Friday, 
June 17, 1983 

Monday, 
August 8, 1983 

Wednesday, 
Sept. 7, 1983 

Thursday, 
Sept. 8, 1983 

Monday, 
Sept. 12, 1983 

Tuesday, 
Sept. 13, 1983 

Wednesday, 
Sept. 14, 1983 

Tuesday, 
Sept. 20, 1983 

Petitioner attends classes at Antioch Law School, 
Washington, D.C. as a part-time student. 

Petitioner in car accident. Diagnosis: cervical 
strain and acute lumbosacral strain. 

Petitioner requests leave of absence to attend 
Antioch Law School full time to "pursue courses 
relative to legal procedures with regard to the 
disadvantaged: whether minority; or physically, 
mentally, or emotionally handicapped." (P-1) 

Antioch summer session begins. Petitioner 
matriculated as a full-time student. 

Classes commence at Newark public schools. 
Petitioner reports to work. 

Petitioner's leave approved by Columbus Salley, 
Executive Superintendent, Newark. 

Petitioner marked out as sick from Newark duties. 

Petitioner marked out as sick from Newark duties. 

Petitioner marked out as sick from Newark duties. 

Petitioner takes personal day leave from duties 
in Newark. 
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Wednesday, Petitioner marked out as sick from Newark duties. 
Sept. 21, 1983 

Thursday, Petitioner takes personal day leave from duties 
Sept. 22, 1983 in Newark.. 

Friday, Petitioner takes personal day leave from duties 
Sept. 23, 1983 in Newark. 

Tuesday, Petitioner marked out as sick from Newarl<. duties. 
Sept. 27, 1983 

Wednesday, Petitioner marked out as sick from Newark duties. 
Sept. 28, 1983 

Thursday, Petitioner marked out as sick from Newark duties. 
Sept. 29, 1983 

Friday, Petitioner marked out as sick from Newark duties. 
Sept. 30, 1983 

Tuesday, Petitioner marked out as sick from Newark duties. 
Oct. 4, 1983 

Wednesday, Petitioner marked out as sick from Newark duties. 
Oct. 5' 1983 

Thursday, Petitioner marked out as sick from Newark duties. 
Oct. b, 1983 

Friday, Petitioner marked out as sick from Newark duties 
Oct. 7' 1983 

Monday, School holiday in Newark. 
Oct. 10, 1983 

Tuesday, Petitioner takes personal day leave from duties in 
Oct. 11, 1983 Newark. 

Wednesday, Petitioner marked out as sick from Newark duties. 
Oct. 12, 1983 

Thursday, Petitioner marked out as sick from Newark duties. 
Oct. 13, 1983 

Friday, Petitioner's leave of absence commences. 
Oct. 14, 1983 

Feb. 1984 Petitioner breaks leg. Withdraws from program at 
Antioch. 

July 16, 1984 Petitioner advised by Human Resources Services 
Committee (HRSC) that it would conduct hearing on 
denial of her increment. 
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July 21, 1984 HRSC hearing. 
cancelled for 
HRSC. 

Petitioner attended but 
lack of preparedness on 

meeting 
part of 

Aug. 28, 1984 Petitioner 
recommend 
increment. 

advised by HRSC that it would 

Aug. 30, 1984 

Sept. 1984 

Sept. 25, 1984 

to Board that it withhold her 

Letter of apology from HRSC to petitioner for 
failure to Board to advise her as to what action 
it would take. 

Petitioner returns to full-time duties with 
Newark Board. 

Board advised petitioner that it took action on 
Aug. 31 to withhold her increment. Reason: 
"Litigation and/or investigation: abuse of sick 
leave." (P-8) 

The Commissioner notes initially a correction in Finding of 
Fact No. 13, in the initial decision, ante. Petitioner matriculated 
as a full-time student in the Juris Doctor program at Antioch School 
of Law on ~uzust 8. 1983, not on Q_c:;tober 8, 1983. as suggested by 
the initial decision. Further, the Commissioner notes that it is 
not clear from the record when the fall session at Antioch began. 
Petitioner testified that the fall semester began on September 17, 
1983. (Tr. 22) Documents from Antioch do not specify the date that 
the fall semester commenced, although it is stated therein that 
August 8, 1983 is the date petitioner assumed status as a full-time, 
matriculated law student at Antioch Law School. 

Having carefully reviewed the record in the instant matter, 
the Commissioner will first address the notice argument raised by 
petitioner. The Commissioner finds, as did the ALJ, that while the 
Board was technically in violation of !'!_.__.)'~_.~,_ 18A:2'}-14, petitioner 
was on notice as to the reasons why the Board withheld her 
increment. As noted by the ALJ: 

1""''Thus. even though the Board did not 
technically comply with the statutory 
requirements that petitioner be supplied, within 
ten days of the Board's action, with a written 
statement of the reasons as to why the increment 
was being withheld, considering the total 
circumstances, I am convinced that petitioner 
knew or should have k.nown the reasons for the 
withholding of the increment. While I am in no 
way sanctioning the action of the Board in 
failing to comply with the procedural mandates of 
N.J.S.A. 18A:29-14, this procedural omission, 
under--the totality of the circumstances, seems 
harmless and shall not warrant setting aside the 
Board's action. (Initial Decision, ~te) 
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Notwithstanding this finding, the Commissioner cannot state 
too strongly his disapproval of the Newark Board's failure to carry 
out its responsibility to properly notify petitioner as to the 
reasons why her increment was withheld. The Commissioner agrees 
with the ALJ that this breach was not a fatal one however. As noted 
by the ALJ. !!_Ulman -~ _ _B_<t~qf__E;Q QLJ:2Ld_w_e.l]-West_ _<::_a.lcl_w.~ll. l <J77 
~_,J .. ~ 218, establishes that 

t::':t<The intent of the notification requirement in 
l!"_J_:_?~ 18A:Z<J-14 is to give the affected 
employee opportunity to appeal the act ion to the 
Commissioner. (at 226) 

The Commissioner finds, as did the ALJ. that petitioner 
suffered no harm by the Board's failure to give notice within the 
10-day period. Since petitioner had notice within 25 days and was 
able to perfect her Petition of Appeal before the Commissioner. the 
intent of the statute was carried out. 

The Commissioner finds there is conflicting evidence in the 
record as to petitioner's motivation in requesting a leave which 
raises serious question asto petitioner's integrity. Her letter of 
June 17, 1983 requesting the leave states that her purpose was 

to pursue courses relative to legal procedures 
with regard to the disadvantaged: whether 
minority; or physically, mentally, or emotionally 
handicapped. 

I feel this would benefit the Newark Educaional 
(sic) System in as much as (sic) it deals with 
these classes of problems. I work with these 
classes of problems every day in my position as, 
(sic) School Psychologist. (P-1) 

Petitioner's testimony at the hearing establishes her purpose was 
otherwise: 

Q. Without reading it, can you tell us why yoc 
requested the leave of absence? 

A. I wanted to pursue my studies at the Antioch 
School of Law in export and import banking. 

(Tr. 7) 

The Commissioner is also perplexed as to why, if 
petitioner's motives were pure, she began her leave from the Newark 
Board on October 15 when the schedule of classes provided by the Law 
School indicates clearly that classes began no later than 
September 17, 1983. The record is unequivocal that petitioner was 
duly registered for the following schedule of classes frorr. August 
1983 to January 1984: 
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Civil Procedure Monday/Wednesday 8 to 10 a.m. 
Criminal Law Monday/Wednesday 6 to 7:30 p .m. 
Torts Monday/Wednesday 10 to 12 noon 
Legal Writing and Friday 8 to 12 noon 
Professional Methods Friday 8 to 10 a.m. 

(Tr. 43-46) 

The course schedule for Antioch Law School for the l<l83 
fall semester comports with the above. (R-9) The letter dated 
October 14, 1985 from the registrar at Antioch further adds: 

"No other classes were scheduled by any of the 
professors to my knowledge." (R-8) 

Notwithstanding this contradiction, the Commissioner finds 
entirely unpersuas i ve petitioner's testimony as follows adduced at 
the hearing, that she attended Antioch Law School during the fall of 
1983 in the following fashion: 

A. Yes, Antioch has a policy of not requiring 
students to attend classes at these 
particular times. 

Q. What particular times: 

A. Torts Monday, Wednesday 8, 10. Criminal law 
Thursday, Friday, 9 to 10. Introduction to 
professional methods Friday 4 to 6. 

What Antioch does is; it has repeat courses 
of the exact same subjects in the evenings 
given by the same professor, or other 
professors in an informal setting. In fact, 
the professors sometimes have the people go 
to their apartments and conduct classes 
there with small groups. That is not a 
requirement. So they offer informal groups 
with these professors or professionals, 
which have tort courses which are 
acceptable. 

They also offer on Saturdays. Sundays. and 
holidays what they call Intensive School 
Programs in which everyone of these courses 
are again offered to first year students who 
have matriculated in another informal kind 
of setting. On Saturdays. Sundays and 
holidays with the same professionals or 
professors, they offer more than one session 
when a student may attend. 

Also, there's a fourth thing which allows 
students to conduct seminars with groups of 
students also either at the school, in 
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apartments. at halls. frat houses. sorority 
houses whereby the same instruction is given. 

So there is no policy that a student must 
attend these courses at this particular time. 

MR. LEDER: No further questions. 

MR. PORTER: Just one more question 

RECROSS EXAMINATION BY MR. PORTER: 

Q. In fact, it's also a policy, is it not, 
Mrs. Sheehan, you didn't attend any of those 
courses at that particular time? 

A. That's correct. 

Q. The particular time is on Saturday? 

A. I said to you I did attend on Saturday, two 
weekends after October 31. 

Q. In fact, the only time you ever attended --

A. Saturdays, Sundays and holidays I at tended. 
Here's another --

Q. You did attend two weekend courses after 
October 31, 1983? 

A. No, I attended two weekend courses during 
September, and also after October the 31st 

I'm sorry, 21st. (Tr. 51-52) 

The only evidence petitioner offered in support of the 
above was an unsworn note from a fellow law classmate stating that 
she 

attended law classes on Saturdays with Marilyn 
Sheehan during the school year beginning in 
August. 1983 at the Antioch School "of Law. (P-12) 

The Commissioner finds it entirely too coincidental that 
petitioner's absences during the weeks from September l, 1983 
through October 15, l'l83 were for any other reason than to 
facilitate her attending law classes during the weekdays in 
Washington, D.C. until the official start of her leave of absence. 

The Commissioner finds the doctors' notes provided by 
petitioner in preparation for this litigation (P-q-ll) equally 
unreliable. Only one of the three notes is date specific, and none 
indicate at what time petitioner was at the doctors' offices, if at 
all. Further. none--of the three letters suggests that petitioner 
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was in any way prevented 
Newark Board as a result of 
she was. during the month 
month of October 1983. 

from attending to her duties with the 
her being under doctors' care, if indeed 
of September and the first half of the 

It is well-established in case law that an annual increment 
in a teacher's salary is not a statutory entitlement. Rather, it is 

in the nature of a reward for meritorious service 
to the school district. (See North Plainfield 
Edu_c~_!_:_~_,_ J3E!_,__ _9f Ed~q_(::_t:J:!e~~~r.ouih~-ili 
l':lorJ:J:l_Plai.!lXield, 96 ~-.1..:. 587, 593.) 

While the ALJ is correct in asserting that the Board failed 
to invoke its conference schedule and other activities related to 
improving the attendance of employees when it became apparent that 
petitioner's attendance was less than exemplary, it stands unrefuted 
in the record that petitioner was guilty of abusing her sick leave 
entitlement. It is similarly unrefuted in the record that 
petitioner consciously failed to apprise the Board of her changed 
circumstances following her broken leg in February 1983 In failing 
to notify the Board that she had withdrawn from law school as a 
result of her broken leg, the Commissioner finds that petitioner 
acted in bad faith and is guilty of conduct unbecoming a teacher. 
The Board, on the other hand, acted in good faith in acceding to 
petitioner's request for a leave of absence in advancing her 
education, despite the fact that she was less than forthcoming in 
her motivation for attending law school, as noted above. 

Thus, notwithstanding the Board's inexcusable omission in 
failing to follow the step-by-step conference schedule made a part 
of its policy for improving attendance among its employees. it is 
the Commissioner's opinion that it would indeed be a travesty of 
justice to suggest that petitioner earned the meritorious 
distinction of an annual increment based upon her obvious and 
remorseless abuse of sick leave entitlement during the early part of 
the 1983-84 school year and in failing to notify the Board that she 
had withdrawn from law school in February 1984. 

Either way, the factual circumstances strongly suggest a 
conclusion that the pattern of absences demonstrates a manipulation 
of sick leave days whereby petitioner 1) avoided submitting doctors' 
notes by strategically avoiding being absent for more than three 
days consecutively, 2) interspersed sick leave with personal day 
leave and, to avoid the appearance of excessive absenteeism, 
3) proffered a previous injury as a repeated pretext for most all of 
her absences following that accident in April 1983. 

Consequently, the Commissioner finds and determines that 
under the totality of circumstances herein, to adopt the conclusion 
of the ALJ that: 
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[i]n view of respondent's failure to follow its 
own policies and procedures, this tribunal 
concludes that respondent's action in denying 
petitioner's increment was arbitrary and 
capricious (Initial Decision, ante) 

would be to exalt form over substance. Notwithstanding such case 
law as St~l}~__l!:_~hi f !)JlSO!l _ __\1_. _Boar:.<!.__9_f_l:(jl,l_fl!_t i()t:U~L t:_he __ 'l'2_W.J1_8J:l_i]? 
gf__f:I~.!!Qorq_,_Monmouth Count_y, decided by the Commissioner June 4, 
1984 and Stanford J. Williams and Constance F. Williams v. Board of 
~Q.\JSi!~ion~_q_t_t::~~-Cfu_ of N~~Ij<.. --~~§~'X~:=-cQ:i.ln}y:-decTded by-- The 
Commissioner July 25, 1985, the conduct of petitioner in this matter 
was so egregious as to warrant the setting aside of previous case 
law precedent limited to the special circumstances which prevail in 
this matter. 

Consequently, the Commissioner rejects the determination of 
the AW in order to avoid a manifest injustice. The Board's action 
withholding petitioner's 1984-85 increment is hereby reinstated. 
The instant Petition of Appeal is dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

Pending State Board 
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LINDA SORIANO, 

Petitioner, 

v. 

BOARD OF EDUCATION OP THE TOWNSHIP 

OP BLOOMFIELD, ESSEX COUNTY, 

Respondent. 

Kemeth L Nowak, Esq., Cor petitioner 

(Zazzall, Zazzali &. Kroll, attorneys) 

INITIAL DECISION 

OAL DKT. NO. EDU 6024-85 

AGENCY DKT. NO. 303-8/85 

Nathanya G. Simon, Esq., for respondent 

(Schwartz, Pisano&. Simon, attorneys) 

Record Closed: April IS, 1986 Decided: May 30, 1986 

BEFORE SYBIL R. MOSES, ALJ: 

I 

Procedural History 

This matter comes before the Office of Administrative Law (OAL) as the result of a 

petition filed by Linda Soriano, pursuant to N.J.S.A. 18A:6-9, which vests the 

Commissioner of Education with jurisdiction to hear and determine all controversies and 

di<Jputes arising under the school Ia ws. The petition, filed on August 29, 1985, alleged that 
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the Boord of Education of the Township of Bloomfield (Board) arbitrarily, unreasonably 

and capriciously withheld her salary and adjustment increments for the 1985-86 school 

year. The Board filed its answer on September 19, 1985, denying the allegations and 

asking that the petition be dismissed. The matter was forwarded to the OAL on 

September 24, 1985 Cor determination as a contested case, pursuant to~ 52:146-1 

~~·and N.J.S.A. 52:14F-l ~ ~· 

A prehearing conference was held on November 25, 1985. It was determined that 

the following issue had to be resolved: Whether the denial of the increments by the Board 

was arbitrary, capricious and/or unreasonable, or did the Boord act reasonably and with 

good cause? Settlement discussions were held between counsel, but the matter was not 

able to be resolved. A hearing was held in this matter on February 24, February 25 and 

March 3, 1986, at the OAL, 185 Washington Street, Newark, New Jersey. 

Linda Soriano testified on her own behalf. Testifying on behalf of the Board were: 

Or. James McNasby, principal, Bloomfield Senior High School; 

Dr. Nicholas Celso, 1984-85 director of curriculum and instruction, Bloomfield 

School District; 

Pasqua! Orsini, Jr., assistant principal, Bloomfield Senior High School; 

Judy Graef, coordinator, home economics, Bloomfield SChool District; 

or. Harold Morris, superintendent of schools, Bloomfield, New Jersey; 

John M. Healy, principal, North Junior High School, Bloomfield, New Jersey. 

A list of those items marked for identification or into evidence during the course of 

the hearing is attached to this decision and designated Appendix J, 

n 

Uncontroverted Background FaetB 

After a review of the testimony and evidence and the statements of facts in the 

-2-
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briefs of both attorneys, I have concluded that the ensuing version of the background or 

this dispute is basically uncontroverted. It is hereby adopted as fact. Linda Soriano is a 

tenured teaching staff member with the Bloomfield School District. She began teaching 

in that district in 1970-71 as a home economics, food and clothing teacher in South Junior 

High School. She is certified in the area of home economies. 

Ms. Soriano taught at South Junior High from the 1970-71 school year to the 1982-83 

school year. She was observed and evaluated each year. Generally, she received 

satisfactory notations on observations and evaluations during the period she was teaching 

at South Junior High School. On occasion those documents did contain unsatisfactory 

ratings or suggestions that she begin graduate studies or other avenues of professional 

development. 

Ms. Soriano was selected (did not volunteer) to teach at both North and South Junior 

High Schools for the 1983-84 school year. She was assigned half time to South Junior 'ftigh 

School and half time to North Junior High School. Ms. Soriano opposed and filed a 

grievance in regard to this assignment, but the grievance was denied. 

In December 1983, Mr. Healy, the principal of North Junior High School, evaluated 

Ms. Soriano. In that observation (J-37), Ms. Soriano received satisfactory ratings in all 

but two areas, teaching techniques and attendance, where Mr. Healy indicated she 

"needed improvement." 

In April 1984, Ms. Soriano filed two grievances involving Ms. Graef and relating to 

an evaluation. One of the grievances was denied, but one was granted, and an evaluation 

made by Ms. Graef was removed from Ms. Soriano's personnel record. 

In May 1984, Ms. Soriano received her annual report from Mr. Healy. He listed 

several areas needing Improvement, including plan book, instruction and conclusions and 

laboratory procedures. However, overall, she was rated as satisfactory (J-38). Ms. Graef 

also evaluated Ms. Soriano at the end of the 1983-84 school year(~, J-39), and found her 

to be performing at a satisfactory level in all applicable areas. 

-3-
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It is uncontroverted that the high school needed another home economics teacher 

for the 1984-85 school year. Ms. Soriano was selected (did not volunteer) to teach at the 

high school. It is the events of the 1984-85 school year which are in dispute and to which 

the relevant testimony was directed. 

m 

Analysis or Relevant Testimony 

Ms. Soriano stated that she learned in May or June 1984 that a part-time home 

economics teacher at the high school was to lose her job and that someone from one of 

the junior high schools would have to be transferred to the high school. Mr. Soriano made 

an appointment to see Dr. Morris, superintendent of schools, to tell him that she did not 

want to be transferred to the high school. She did not want to be transferred because Ms. 

Graef was department chairman at the high school, as well as being townwide coordinator, 

and she had filed a grievance against Ms. Graef. Also, Ms. Soriano liked teaching at the 

junior high level. 

Ms. Soriano received a letter from Ms. Graef on June 24, 1984, telling her that she 

had been transferred to the high school, notwithstanding her desire to stay in the junior 

high. Ms. Soriano indicated that there were two other home economics teachers in the 

junior high, one of whom has more seniority and one of whom had less than she. 

Nevertheless, Ms. Soriano felt that she had taken the brunt of budget cuts in home 

economics. She tried to file a grievance, even though she knew transfers were 

involuntary. 

When she received the notice of transfer to the high school, Ms. Soriano met with 

Ms. Graef at the high school. She had no contact with Graef over the summer, although 

Ms. Graef did offer to work with her and to give her materials to help her in her new 

classes. Soriano was assigned to teach interior decorating, which she had never taught 

before, and foods, which she had taught for only one period in the 1970-71 school year and 

three periods in the 1982-83 school year. Her area is clothing. 
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Dr. McNasby observed Ms. Soriano's interior decorating class two weeks into the 

school year and gave her a poor evaluation. She did not know Dr. McNasby before her 

assignment to the high school and first met with him in September after that evaluation. 

Ms. Graef gave her a negative evaluation (J-46), which was not the result of a formal 

observation, but the result of her plan book not being handed in on time. Ms. Soriano 

conceded that her plan books were late during the first two or three weeks of school, but 

argued that she should not have received a negative evaluation for that. She said she did 

not want to sign J-46, the negative evaluation on the plan book, but that Or. McNasby 

threatened her with the loss of her job if she did not sign. She signed it because she was 

scared and upset, but she did not file a grievance over J-46. 

Ms. Soriano was observed and evaluated many times during the 1984-85 school year. 

The evaluations were all negative, even though Ms. Soriano said she made desperate 

efforts to incorporate the comments and to improve. In Oecember 1984, Ms. Soriano 

learned from Dr. McNasby that if she did not show further improvement, there was a 

chance her increment would be withheld. She was told in the spring that a 

recommendation would be made that her increment be withheld. In June her increment 

was denied by a vote or the Board of Education based on its determin~~tion that "(she) 

demonstrated a failure to follow Board procedures, poor planning skills in the classroom, 

unsatisfactory teaching techniques and a lack of improvement in (her) performance in the 

classroom." She received formal notice of the withholding of salary and adjustment 

increments in a letter from the superintendent of schools dated June 10, 1985. 

Ms. Soriano feels that her performance during the 1984-85 school year was not 

inferior or different from her work in prior years when she had received satisfactory 

evaluations. rn her opinion, it is possible that she received negative evaluations because 

she had filed grievances or because of ulterior motives of the evaluators; especially Ms. 

Graer. She feels the negative evaluations were the only way the administration could "get 

at her" for filing the grievances. She says her efforts to improve were not recognized. 

Dr. McNasby has been the principal of the Bloomfield Senior High SChool since 

February 1, 1979. His credentials are impressive. One of his functions as principal is to 
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evaluate the teachers on his staff. It is his policy to evaluate new teachers no later than 

the third week in September. His first evaluation of '-!s. Soriano was on September 24, 

1984 (,T-44), when he spent the entire period observing her. Dr. McNasby said he became 

strongly concerned with Soriano's teaching techniques, as he saw basic errors in delivery 

of instruction. For example, she presented two film strips without an introduction and she 

wrote words on the board which were misspelled and which really should have been part of 

an introduction. He felt the class was not prepared for the film strips. 

After the observation, Dr. McNasby had a conference with '-!s. Soriano in regard to 

her evaluation. Her responses were either "yes" or "no," and she had no questions. She 

gave these responses at all conferences during the 1984-85 school year. Dr. McNasby told 

Ms. Soriano that there would be other chances for evaluation. In fact, he allowed her to 

select the class he would observe. 

His next evaluation (J-49) took place during a Foods I class on OCtober 5, 1984, 

which was selected by Ms. Soriano. Dr. McNasby thought that the lesson, which 

concerned hard-boiled eggs, could have gone further. Ms. Soriano could have discussed 

the nutritional value of eggs, other uses for hard-boiled eggs and the place of eggs in the 

family budget. His bottom-line opinion was that there was not enough substance during 

the period to make the class worthwhile. 

or. McNasby had a preconference with Ms. Soriano before his next observation. He 

explained to her whs.t he was looking for, and specified introductory and closing activity. 

He observed her during the entire second period on December 13, 1984. ln his opinion, the 

lesson concerning pie crust was not satisfactory. She still lacked an introduction and 

summary. He criticized the fact that half the period was spent in "recipe searches," 

which was really a homework activity and a waste of time in class. He further criticized 

her asking and answering her own questions. Dr. McNasby's evaluation (J-50) contained a 

very strong, negative final paragraph. He did this because he was concerned that since 

home economics is an elective subject, a poor teacher increases the risk that students will 

not select the area or that students will try to get out. In addition, he found no 

improvement between the prior observations and the December observation. Ms. Soriano 
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completely denied having a problem. In 1\llcNasby's opinion, she was not interested in 

doing anything to improve her performance. Therefore, he had to suggest that her 

increment might be denied. 

Dr. McNasby discussed the negative evaluation filed by Ms. Graef. He told \1s. 

Soriano that the contract required her to sign the evaluation, and directed her to sign it. 

She said that she had 24 hours within which to sign it. or. MeNasby had never heard of 

such a rule and did not think it was in the contract. She eventually signed J-46. 

or. McNasby's last observation and evaluation was conducted on March 7, 1985, as 

documented in J-53. Dr. McNasby observed a Foods I class, which contained many or the 

same problems which existed in his prior observations. He noted that 15 minutes of class 

time was spent doing a recipe search, that there was confusion in regard to Ms. Soriano's 

directions, that there were poor introductory activities and that Ms. Soriano answered her 

own questions. 

In his annual evaluation, Dr. McNasby summarized the 1984-85 evaluations and 

recommended that Ms. Soriano's increment be withheld. This was the first time he hAd 

ever done this. Dr. McNasby decided to do so because he saw no improvement, no interest 

in improving and a continuing denial that there were any problems. l)r. MeNasby 

emphasized that the grievances filed by Ms. Soriano played no role whatsoever in his 

decision to recommend the withholding of her increments. Filing of grievances is part and 

parcel of pUblic sector labor relations, and is normal and routine. Dr. McNesby concluded 

that Ms. Soriano lacked basic teaching techniques in regard to introduction, review, 

closing and questioning. or. MeNasby had no recollection of speaking with 'VIs. Graef 

about Soriano before his first observation in September 1984. He did not look at Soriano's 

personnel file before evaluating her in order to avoid any predisposition. 

Dr. McNasby did speak to Ms. Graef after the September 24 observation to tell her 

or the problems he saw. He recalls Ms. Graef telling him of the lesson plan problems, and 

it was he who suggested that Ms. Graef use the form to write up her criticism regarding 

the late lesson plans. Dr. McNasby did not dispute the fact that Ms. Soriano had received 
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satisfactory evaluations in prior years, including an evaluation in June 1984, which 

indicated she had good techniques. All he knew was that his observations indicated that 

she had continuing problems with planning, introduction, summary and questioning 

students. 

It was Dr. McNasby's bottom-line opinion that Ms. Soriano is the worse tenured 

teacher in the district. He was "flabbergasted" during the December 1984 observation at 

her inability to deliver what he was looking for, even though he had had a preconference 

with her to specifically describe what he wanted. He was shocked that she had the 

students do a recipe search, whieh is not a serious assignment, when an observer was 

present. 

Before preparing J-57, the annual evaluation for Soriano for 1984-85, Dr. McNasby 

spoke to Ms. Graef, who updated him in regard to her past evaluations, and to Or. Celso 

about his evaluation. In his opinion, Dr. Celso's observation was in tune with his 

observations. Or. McNasby was pressed hard on cross-examination, and answered the 

questions directly. He was not evasive and his demeanor was sincere and open. He was a 

credible witness. Dr. Celso, Ms. Graef and Dr. Morris were also credible, as they 

answered the questions honestly and put things in context. They impressed this judge with 

their honesty and their desire to be fair. 

Dr. Celso was asked to evaluate Ms. Soriano by the superintendent because of the 

bad evaluations she had received from Or. McNasby and Ms. Graef. He alerted '\fs. 

Soriano of the impending evaluation by memo. In his opinion, there was no instructional 

purpose to the program and the cla.ss he observed was not challenging, was not well 

planned and was not well conducted. Although the mechanical aspects of preparation and 

cleaning up were sufficient, there was no real give and take of information. Or. Celso 

conferred with Ms. Soriano and reviewed his concerns. He.said that while she was not 

pleased in with his evaluation, she thought he was fair in his comments and she did 

subsequently follow some suggestions he made. 

The testimony of Judy Graef, who is chair of the home economics department and 
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teaches same at the high school and is the district-wide coordinator for home economics 

in Bloomfield, was crucial. In May 1984, Ms. Graef knew she would be getting an 

additional staff member in the high school from one of the junior high schools, but did not 

know which teacher would be assigned. Assignments are based on student enrollment and 

the number of sections taught. No teacher in the home economics department teaches 

just one course, as they all have to teach at least two courses in separate areas. 

In June 1984, Ms. Graef learned that Linda Soriano was assigned to the high school. 

She met with Soriano at the end of June, showed her her rooms, gave her textbooks and a 

course file and showed her the necessary support material. Graef introduced her to two 

other teachers, one of whom offered to work with Soriano in regard to the food lab and 

the teacher manual. Ms. Soriano declined and said she would get the manual in 

September. She did not take advantage of Ms. Graef's offer of assistance during the 

summer. Graef knew that Soriano would have preferred to teach clothing, but said that 

that was impossiole due to scheduling problems. If Soriano taught only clothing, this 

would affect teachers in the other areas. 

Ms. Graef began evaluating Ms. Soriano In 1978-79 at the junior high school. Even 

at that time she had some concerns with her plan book and development of lessons. This 

concerned developed over time, although there was improvement during the years 

between 1978 and 1984. 

In September 1984, Ms. Graef had a meeting with the home economies teachers in 

the high school, explaining her expectations in regard to plan books. The plan books have 

to be turned In every Friday afternoon or Monday before homeroom, and must state 

objectives, methods, tests and other relevant instructional material. Ms. Graef said 

Soriano's were not turned in on time and lacked content. The plan book is a guide to the 

course. It is used in ease a teacher is absent and also to document what has happened in 

class and to give direction for future lessons. 

J-46, the negative evaluation, was generated oy three late plan books. Graef said 

she spoke to Ms. Soriano before ptitting her criticism in writing, but the meeting was not 
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productive. Ms. Graef's 1984-85 evaluation was done after- a preconference with Soriano, 

during which she told Ms. Soriano what was expected when she was observed. M~. Graef 

was concerned with Ms. Soriano's planning, questioning techniques, methodology and 

introduction and summary. After the evaluation (8-51), Ms. Graef conferred with Soriano 

in regard to areas of improvement which were needed. 

1n April 1985, Ms. Graef and Dr. McNasby discussed withholding \1s. Soriano'> 

increment. ln Ms. Graef's opinion, while the June 1984 evaluation had been very good, \1s. 

Soriano's performance had been very erratic over the years Ms. Graef had been evaluating 

her and, in the 1984-85 school year, her performance changed to bad. In '\1s. Gr•1ef's 

opinion, the withholding of her increment was supported by the fact that little or no 

improvement was shown in areas where she needed improvement, despite suggestions. It 

was supported by a lack of acceptance by Ms. Soriano of recommendations and services to 

assist her. 

Ms. Graef was pressed on the grievances Ms. Soriano filed concerning her 

observation report. This resulted in Graef's report being withdrawn and not being put 

into Ms. Soriano's Cile. I watched Ms. Graef very carefully during pressing cross

examination and did not detect any note of vindictiveness or bitterness, as she conceded 

that the observation had not been filed in the appropriate manner and that she had been 

direeted to reobserve Ms. Soriano. I conclude that those poor evaluations of 1984-85 by 

Ms. Graef were not the result of her desire to ''get back at" Ms. Soriano, but rather were 

the result of her objeetive, professional review of Soriano's teaching performance. 

Or. Morris, the superintendent of schools, discussed his relationship with ~s. 

Soriano, beginning with her objections to being reassigned to both South and North Junior 

High School for the 1983-84 school year. Dr. Morris denied Ms. Soriano's grievance 

objecting to the transfer. 

Dr. Morris also reviewed l\1s. Soriano's reassignment to the high school for 1984-85. 

She was selected after a review of the recommendations of the department chairman, the 

principal and the assistant superintendent, and after a review of enrollment needs. It was 
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clear that only one teacher was needed In each junior high school to teach home 

economics. It was therefore necessary to reassign one of the junior high school teachers 

to the high school because there was a need for another full-time teacher at the high 

school. It was his recommendation to reassign Ms. Soriano to one full-time job rather 

than two halt-time jobs at each junior high school. He knew she was unhappy with the 

transfer, but felt It was better that she have a full-time position. Dr. Morris said that 

seniority is not a factor in making reassignments or transfer, as it is only used to 

determine redUctions in force (RIF). Assignments are based on need, although he does 

consider the requirements and desires of the teachers. 

Dr. Morris was quite credible when he said that he could not honor her request to 

stay in the junior high school because the home economics department is so small and 

therefore he has less nexibillty. He therefore rejected her argument that because she had 

seniority, she should be able to choose to stay at the junior high. He felt she was 

certified and a qualified professional and therefore assigned her to the high school. Dr. 

Morris was quite adamant that he did not speak with Ms. Graef about transferring Ms. 

Soriano to the high school until after he determined to make the reassignment. He denied 

her grievance in regard to the transfer to the high school. 

In the fall of 1984, Dr. Morris reviewed Soriano's Cirst observation report (J-44) and 

was concerned with the unsatisfactory marks. He felt it was an isolated episode and did 

not have any specific discussions with Dr. MeNasby. He then reviewed Ms. Graef's 

evaluation on the lateness ot the plan books (J-46). He received a can from Dr. McNasby 

because Ms. Soriano did not want to sign it. He told Dr. Me Nasby to instruct Soriano that 

failure to sign is a violation of the contract because the evaluation would go into her rile 

anyway. He denied a grievance filed over the use of this form. 

Dr. Morris reviews and decides many grievances during the course of the year. 

Grievances are not used as a basis to discipline teachers and were not the basis for poor 

evaluations or Soriano during the 1984-85 school year. However, Dr. Morris did review J-

49 and subsequent evaluations as he was most concerned about the development or a 

pattern of negative evaluations. He discussed J-51, Graef's evaluation of Soriano, with 
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:vis. Graef and asked what was being done to help Ms. Soriano improve. 

Ms. Soriano raised the issue of harassment every time he spoke to her, but he felt it 

was an excuse that she used in order not to respond to the recommendations in the 

evdluations. Dr. Morris was most concerned with the thought that Ms. Soriano was 

delil>t:rately not following up on the recommendations for improvement as a way of 

getting out of the building. That was why he asked Dr. Celso to observe her. as he 

respected Celso's training, judgment and objectivity. 

Dr. Morris discussed Dr. Celso's evaluation with him and Dr. McNasby's evaluations 

with him. When he received the recommendation from Dr. MeNasby to withhold Ms. 

Soriano's increment, he discussed it with Celso, Graef and McNasby at great length. He 

felt it was an appropriate recommendation due to the lack of progress and effort by the 

tenured teacher in response to a pattern of negative evaluations. Dr. Morris pointed out 

that if nontenured teachers had received similar negative evaluations, they would no 

longer be with the system. He conceded there was a big difference between Soriano's 

performance in prior years, especially the good evaluation in June 1984, and the poor 

evaluations between September and March of 1984-85. However, he had great respect for 

Ms. Graef and Drs. McNasby and Celso as evaluators and relied on their conclusions. He 

personally reviewed Ms. Soriano's personnel file and prepared R-1, the recommendation to 

the Board which summarizes the information the Board had to consider when It decided to 

withhold Ms. Soriano's increment. 

Mr. Healy, principal of North Junior High School, evaluated l\1s. Soriano in the 

1983-84 school year. He found very little class participation and tried to assist her in 

improving her instruction. She agreed to follow his recommendations. He gave her an 

overall satisfactory on the annual report, because she had the potential to become a 

better teacher if she followed his recommendations during the coming year. 

Mr. Orsini, assistant principal at the high school, reviewed the problems he had with 

Ms. Soriano concerning her lack of timeliness in giving withdrawal notices without first 

warni~ the students, and concerning lack of parental permission slips for students she 
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directed to go to the supermarket to get ingredients for class. In his opinion, Ms. Soriano 

did not follow permission slip procedures for field trips and did not follow the attendance 

policy for individual classes, which requires that a teacher give warning notices early, 

before sending withdrawal slips. She was the only teacher who received memos 

concerning the lack of warning notices. 

IV 

FlndU.S of Fact re &sues in Controversy 

After having reviewed and considered the testimony and evidence, and after having 

considered the demeanor and credibility of all the witnesses, including petitioner, and 

after having reviewed the cogent posthearing briefs Ciled by both attorneys, and after 

having reviewed the applicable law, I make the following findings of fact: 

1. Petitioner, Linda Soriano, has been a tenured teaching statr member employed 

!>y the Bloomfield Board of Education from 1970 to the present time. 

2. From 1978 to the 1983-84 school year, Ms. Soriano received generally 

satisfactory evaluations, although certain problems did begin to crop up in her 

evaluations. Concerns were voiced about her development of lessons and plan 

books over time, but Improvements were made as a result of certain 

suggestions. 

3. Ms. Soriano was assigned to both North and South Junior High School, half

time at each school, for the 1983-84 school year. She flied a grievance 

protesting this assignment, which was denied. 

4. In April 1984, Ms. Soriano filed two grievances, both Involving Ms. Graef and 

both relating to an evaluation (J-46). As a result of the grievances, Dr. 

Morris took action to ensure that procedures conform to the contract and had 

Ms. Graef withdraw the observation in question. Ms. Graef was instructed to 
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conduct another evaluation, which she did (J-39). At that time, Ms. Graef 

found Ms. Soriano performing at a satisfactory level in all applicable areas. 

5. In June 1984, Ms. Soriano was reassigned to teach full-time in the home 

economics department in the high school. Ms. Soriano did not want to teach in 

the high school and filed a grievance protesting this assignment. The 

grievance was denied. 

6. Ms. Soriano did not take advantage of assistance offered to her by Ms. Graef, 

over the summer of 1984, to review source materials and to prepare for 

teaching foods and interior decorating in the high school for the 1984-85 

sehoul year. 

7. The observations and evaluations in September, October, December and '1/larch 

1984 and 1985 detailed the problems which existed in Ms. Soriano's teaching 

performance. The specific criticisms and weak points observed, which were 

documented by Dr. '1/lcNasby, Or. Celso and l\1s. Graef, led to the following 

conclusions: 

A. Ms. Soriano had unsatisfactory opening and closing techniques. 

B. Ms. Soriano showed a lack of planning in the structure of her lessons and 

in the classroom. 

C. Ms. Soriano's poor lesson plans in her plan book failed to correlate with 

classroom activities. 

D. Ms. Soriano made poor use of instructional ~ime. 

E. 'Ills. Soriano had poor methodology and lacked proper questionning 

technique. 
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8. Ms. Soriano was given an opportunity to improve as a result of specific 

suggestions made by the evaluators during the 1984-85 school year. She was 

specifically alerted that her increment might be withheld if she did not 

improve. Notwithstanding these suggestions and warnings, there was a 

complete lack of improvement in her classroom performance and a lack or 

interest in responding to improvement. She did not take adv11ntage of 

opportunities to improve during the 1984-85 school year. 

9. The grievances which Ms. Soriano tiled, protesting her reassignments to North 

and South Junior High Sehools and to the high school and the 1984 Graef 

observation regarding the use of an evaluation form for late plan books, had 

nothing whatsoever to do with the negative evaluations received by Ms. 

Soriano. 

10. The facts underlying the conclusions of Dr. Morris and the Board of Education 

are all the weak points detailed in the 1984-85 evaluations. Those points are 

hereby found to be fact and are incorporated by reference as if set forth at 

length. 

11. As a result of the underlying problems and the conclusions regarding the 

problems with Ms. Soriano's teaching at the high school in 1984-85, Dr. Morris 

recommended to the Board of Education that it withhold her increments for 

the 1985-86 school year. 

12. There is no evidence whatsoever to support the allegation that Dr. McNasby 

recommended that Ms. Soriano's increments be withheld in retaliation for the 

grievances which had previously been riled by Ms. Soriano. 
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v 

Conclusions of Law 

It is undisputed that a Board of Education has the right to withhold employment and 

adjustment increments "for inefficiency or other good cause ... or both ... " ~ 

18A:29-14. While the Board has the authority to withhold those increments, see ~ 

Folardo v. Board of Education of the Township of Mahwah, Bergen County, 1975 S.L.n. 

830, and Francis Dullea v. Board of Education of the Borough of North Vale, Bergen 

County, 1978 !!:1.:.!!:. 558, aff'd, State Board, 1978 S.L.D. 563, such power is not absolute, 

but is subject to procedural safeguards. See, Zucaro v. Board of Education of Red Bank, 

Monmouth County, 1980 S.L.D. 586, 592, aff'd, State Board, 1980 !!:1.:.!!:. 594. 

The authority or the Commissioner of Education to examine a Board's decision to 

withhold an. increment was clearly articulated in Kopera v. West Orange Board of 

Education, 60 N.J. Super. 288 (App. Div. 1960). The Kopera court directed the 

Commissioner as follows: 

.•. [ W] e think the Commissioner should have determined (1) 
whether the underlying facts were as those who made the 
evaluation claimed, and (2) whether it was unreasonable for them 
to conclude as they did upon those facts, bearing in mind that they 
were experts, admittedly without bias or prejudiee, and closely 
familiar with the mise ~ ~; and that the burden of proving 
unreasonableness is upon the appellant. !!!· at 296-297. 

The Appellate Division held that the Commissioner could only review whether the 

Board had a reasonable basis for their conclusions. !!!• at 295-296. It should be noted that 

upon remand, the Commissioner of Education added a further dimension of consideration 

in such matters when he said: 

•.• To withhold an increment on such a salary schedule, it is not 
necessary to show shortcomings in the part or the teacher 
sufficient to justify dismissal under the Teacher Tenure Act. 
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1960-61 S.L.O. at 62. In accord, Trautwein v. Board of Education of the Borough of 

Boundbrook (l>l.J. App. Div., April 8, 1980, A-2773-78} {unreported), eertif. denied, 84 

N.J. 469 (1980). 

Applying the rationale and guidelines of Kopera to the ease at bar, it is clear that 

Ms. Soriano had the burden of proof to show (1) the underlying f11ets were not as claimed 

by Or. McNasby, Ms. Graef, Or. Celso, Or. Morris and the Board, and {2) that it was 

unreasonable, arbitrary and/or capricious for the Board to conclude to withhold her 

increments based on those facts. Soriano is contending that the underlying facts asserted 

by the Board, namely that she demonstrated a failure to follow Board procedures, 

demonstrated poor planning skills in the classroom, demonstrated unsatisfactory teaching 

techniques and showed a lack of improvement in her performance in the classroom, were 

false. To do so, she relies on the fact that she had satisfactory evaluations up to and 

including the 1983-84 school year from her prior principals and from Ms. Graef, the 

district-wide coordinator. Ms. Soriano contends that she has explained away the reasons 

for the withholding of her increments by showing that it was a retaliatory move as a 

result of grievances she filed in 1983 and 19 84. 

The reasons given by the Board tor its actions are set forth as follows: 

1. Demonstration of failure to follow Board procedures 

2. Poor planning skills in the classroom 

3. Unsatisfactory teaching techniques 

4. Lack or improvement in her performanae in the classrooms 

If these reasons are grounded in fact, they certainly would support a withholding of the 

increments. The testimony or the evaluators ror the 1984-85 school year, when coupled 

with the testimony or Or. Morris, Mr. Healy and Mr. Orsini, clearly establish that the 
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underlying facts are as Dr. McNasby, Ms. Graef and Dr. Celso saw them and as refiected 

in her evaluations. There is not a scintilla of evidence in this record that the reasons 

were fabricated by Dr. McNasby and Ms. Graef to retaliate against Ms. Soriano because 

she filed grievances and prevailed, in one instance, on a grievance concerning a Graef 

obst!rvation. The grievances, especially the successful one regarding the Graef 

observation in 1984, involved procedural technicalities and played no part whatsoever in 

Dr. McNasby's thought process. He was a credible and honest witness, as was Ms. Graef. 

I further note that deficiencies in Ms. Soriano's performance had been pointed out at one 

time or another between 1978 and 1984, although no disciplinary action had previously 

been taken. 

It is clear that the withholding of increments is the mildest statutory diseiplinary 

me!l.Sure available to a board of education. It is unnecessary to martial the quantum of 

proof which is needed to justify suspension or dismissal. See, Hillman v. Board of 

Education of Caldwell-West Caldwell, Essex County, 1977 ~ 218. Furthermore, there 

is no obligation on the Board to carry the burden of proof in regard to its reasons for 

withholding the increment. Trautwein. 

I therefore conelude that the first eriterion established by Kopera, 60 N.J. Super. at 

296, has been met. The underlying faets were as Drs. McNasby and Celso and Ms. Graef 

claimed they were. There exists sufficient competent and credible evidence in the l"ecord 

befo!"e me to show that pel"formance problems did exist during the 1984-85 school year. l 

further conclude that the seeond Kopera criterion h!l.S been established. It is obviously not 

unreasonable, arbitrary or capricious for the Board to conclude, based on the proven 

underlying facts, which were noted by expert professional evaluators, who have been 

found to be without bias and who were familiar with the problem, to recommend that the 

increments for the 1985-86 school year be withheld. Even if I would, theoretically, 

conclude differently, based on the facts presented to the Board, I may not substitute my 

judgment for that of the Board, so long as the Board rests its decision on a reasonable 

basis, and so long as it is not arbitrary and capricious. Ibid. 
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It is not my function to second-guess or reevaluate the performance of Ms. Soriano. 

It is merely my function to evaluate whether the basis upon which the action of the Board 

was made was reasonable under the circumstances. A careful review of all the documents 

and testimony fully supports the determination of the Board of Education. The 

evaluations were reasonably and consistently performed, the persons performing the 

evaluations were properly certificated and were top-notch evaluators. Ms. Soriano was 

given more than ample opportunity to correct her deficiencies and to demonstrate 

improvement. Despite additional consideration, including preconference information and 

opportunities to select appropriate teaching periods for observation, Ms. Soriano's 

classroom techniques and skills did not improve and were not satisfactory. 

The problems relating to dismissal notices and permission slips are de ~· when 

compared to the overall problems exhibited by Ms. Soriano. They play no part in my 

conclusion here. 

I therefore conclude that the Board of Education did not violate N.J.S.A. 18A:29-14 

in withholding petitioner's salary increments for the 1985-86 school ye11r. I further 

conclude that the Board of Education did not act in an arbitrary, capricious or 

unreasonable manner. The reasons presented were sufficient to support the 

recommendation to withhold the increment. 

Accordingly, it is hereby ORDERBD that this petition be, and is, hereby DISMJSSRD. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision <in this matter. However, if SAUL 

COOPERMAN does not so act in forty-five (45) days and unless such time limit is 

otherwise extended, this recommended decision shall become a final decision in accor

dance with N.J.S.A. 52:148-10. 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

/:'~.l c/ S, 
DATE 7) 

DATE 

DATE 

amn/ro/e 

MAY 301'B 

JUN 3 1996 

/ 

Receipt Acknowledged: 

-~(_./1~ 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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LINDA SORIANO, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN
SHIP OF BLOOMFIELD, ESSEX COUNTY. 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exception~ were filed by 
the parties. 

Upon a careful review of the record of this matter, the 
Commissioner agrees with the findings and conclusion of the Office 
of Administrative Law that the Bloomfield Board did not act in an 
arbitrary or capricious manner nor in violation of N.J.S.A. 
18A:29-14 in withholding petitioner's salary increments for~the 
1985-8& school year. 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law dismissing the Petition of Appeal 
and adopts it as the final decision in this matter for the reasons 
expressed in the initial decision. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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GARY N. PANAROTTO, 

Petitioner/Cross-Claim Intervenor, 

v. 

BOARD OF EDUCATION 

OP THE BOROUGH OF EMERSON, 

Respondent, 

and 

DONNA J. BECKER, 

Intervenor I Cross..Clai mant. 

INITIAL DECISION 

SUMMARY O~CISION 

OAL DKT. NOS. EDU 4674-84 

and EDU 5296-85 

AGENCY DKT. NOS. 231-6/84 

and 230-7/85 

CONSOLIDATED 

Louis P. 6ueeeri, Esq., for petitioner (Bucceri and Pincus, attorneys) 

Irving C. Evers, Esq., for respondent (Parisi, Evers&: Greenfield, attorneys) 

A.Ured P. Maurice, Esq., for Intervenor/Cross-Claimant 

Record Closed: April ll, 1986 Decided: May 27, 1986 

BEFORE ELINOR R. REINER, ALJ: 

Procedural History 

On June 21, 1984, Gary N. Panarotto, employed by respondent as an elementary 

art teacher, filed a petition of appeal with the Commissioner of Education, claiming that 

respondent's action reducing his employment to part time for 1984-85 was a violation of 

his tenure and seniority rights. Respondent filed its answer to the petition on June 25, 
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1984, contending that its action was proper and that the petition should be dismissed. On 

July 3, 1984, the matter was transmitted to the Office of Administrative Law for 

determination as a contested ease pursuant to ~· 52:14B-l ~ ~· and N.J.S.A. 

52:14F-1 ~ ~· 

A prehearing conference was held in this matter on August 20, 1984, during which 

it was established that the issue to be determined was whether respondent's reduction of 

petitioner's employment from fuU time to four-fifths time was in violation of his tenure 

and seniority rights. Prior to the hearing held in this matter, and at the request of the 

parties, this judge ordered that this matter be placed on the inactive list. On October 1, 

1985, it was agreed that the matter would be taken off the inactive list, motions for 

summary decision would be forthcoming and a hearing was scheduled for December 6, 

1985. Subsequent thereto, Donna Beeker moved to intervene and cross--claim. On 

November 22, a conference call was held during which it became apparent that, inasmuch 

as Beeker had recently received notice of the appeal and retained an attorney, a 

restructuring of the time deadlines and an adjournment of the scheduled hearing date was 

necessary. 

On January 16, 1986, this judge granted Donna Beeker permission to enter the 

litigation as an intervenor and to file 11. cross--claim against respondent. It was further 

ordered that petitioner be allowed to intervene in the cross--claim and to file an answer 

and affirmative defenses thereto. As a result of the need to supply answers to 

supplemental interrogatories, an extension of time to me summary decision motions was 

granted. It was determined by conference call or March 24, 1986 that in response to 

petitioner's motion for summary decision, responsive briefs would be due on or before 

April 2, 1986 and any reply by April U, 1986. 

It is to be noted that during the interim of the above proceeding, on July 19, 1985, 

petitioner tiled a second petition claiming that respondent's action in reducing his 

employment to part time for 1985-86 was a violation of his tenure and seniority rights. On 

August 29, 1985, respondent tiled an answer again alleging that its action was lawful and 

proper and that the petition should be dismissed. On August 21, 1985, that matter was 
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transferred to the Office of Administrative Law for determination as a contested case 

pursuant to N.J.S.A. 52:14B-l ~ ~· and N.J.S.A. 52:14F-1 ~ ~· A prehearing 

conference was held on October ll, 1985, during which this ease was consolidated with the 

previously filed matter for purposes of hearing and decision. 

Undisputed Facts 

Pursuant to the prehearing orders, the parties provided the court with a 

stipulation as to the pertinent facts and documents regarding this matter. As may be 

gleaned from a review of the stipulation, the relevant facts essential to a determination 

of the issues raised herein are uncontroverted. The stipulation of facts, as well as the 

attached exhibits (A, B and C respectively), is incorporated by reference herein and 

constitutes this tribunal's findings of fact. The stipulation is as follows: 

I. Petitioner is a tenured teacher of art in respondent's employ. 

2. Petitioner has been employed as a full-time teacher of art by respondent as 

follows: 

April I, 1971- June 30, 1971 

1971 1972 

1972 1973 

1973 -1974 

1974- 1975 

1975 - 1976 

1976 - 1977 

1977 - 1978 

1978 -1979 

1979- 1980 

1980- 1981 

1981- 1982 

1982- 1983 

1983- 1984 

-3-
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Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Secondary art 

Elementary art 

Elementary art 

E1ementaty art 

Elementary art 
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3. On April 13, 1984, petitioner reeeived notiee that his position for 1984-85 

will be a part-time 4/5 position as teacher of art due to a reduction in 

force. 

4. As a result of said action, petitioner served as a 4/5 teaeher of art at the 

elementary level for 1984-85. 

5. On April 24, 1985, petitioner received notiee that his position for the 1985-

86 school year was being terminated and/or offered on a part-time basis 

due to a reduction in foree. 

6. As a result of said aetion, petitioner now serves as a 3/5 teacher of art at 

the elementary level for 1985-86. 

7. Ms. Donna Becker is a tenured teacher of art in respondent's employ. 

8. Ms. Becker has been employed by respondent as follows: 

Mareh 24, 1969 -June 30, 1969 

1969-70 

1970- 71 

1971- 72 

1972- 73 

1973- 14 

1974- 75 

1975- 76 

1976 - 77 

1977 - 78 

1978- 79 

1979- 80 

1980- 81 

1981- 82 

-4-

Full time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

FuU time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

Full time Elementary Art 

Maternity Leave Without Pay 

Maternity Leave Without Pay 

Maternity Leave Without Pay 

Half-Time Elementary Art 
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1982 83 

1983- 84 

1984- 85 

1985- 86 

Half-Time 

Half-Time 

Half-Time 

Half-Time 

Elementary Art 

Elementary Art 

Elementary Art 

Elementary A.-t 

9. Respondent's school district consists of a high school housing grades 7-12, 

departmentalized, and two elementary schools housing grades 3-6 and 

grades 2 and below, respectively. 

10. During the 1979-80 school year, respondent abolished one (I) art teaching 

position in its high school (grades 7-12), effective for 1980-81. Since 

petitioner Panarotto was the least senior art teacher at the high school, he 

was reassigned, based on seniority as then determined under the regulations 

then in effect, to a full-time elementary art position for 1980-81. 

U. Deleted. 

12. Annexed hereto and made part hereof as Exhibit A is the seniority list of 

respondent as of June, 1984. 

13. Both petitioner and Donna Becker are duly certified as teachers of art for 

all grade levels. 

14. Exhibits B and C. Exhibit B is a letter dated April 30, 1980 to Panarotto 

from Superintendent, Harry Jaroslaw. In that letter Jaroslaw referred to 

Panarotto's letter of April 17, 1980 in which he exercised seniority rights in 

relation to the staffing of art teachers for 1980-81. Jaroslaw indicated he 

had decided that as or September I, 1980, Panarotto would be assigned full 

time to the elementary schools where he would work under the supervision 

of Mr. Patrick Villano, Principal of Linwood and Mrs. Ann B. Taylor, 

Principal of Memorial SchooL 
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Discussion 

1. Seniority Regulations 

It is clear based on the above undisputed facts that summary decision in the 

instant ease is appropriate. Judson v. Peoples Bank & Trust Co .• 17 N.J. 67 (1954). The 

issue in the instant case is essentially a legal one as to which seniority regulations apply. 

In fact, there is no dispute that if the new seniority regulations (the new version of 

N.J.A.C. 6:3-1.10) are applicable to Panarotto, then Panarotto's claims must fail. If, 

however, the seniority decision is controlled by the pre-1983 version of the regulations, 

then Panarotto's claims must be upheld as to 1984-85 and 1985-86. An analysis of the 

history of employment in the district discloses the fact that petitioner's claims must be 

upheld. 

It is apparent from a review of the stipulation of facts (and the parties did not 

seek in any manner to avoid the obvious meaning of the words and explain that the 

situation was different than as stated) that petitioner was informed in 1980 that his full

time high school art teaching position for 1980-81 was being abolished. As a result of that 

action. he exercised his seniority rights (Exhibit B) and "bumped" an elementary art 

teacher to be reassigned to a full-time elementary art position for 1980-81. He was able 

to do that because the regulations at that time permitted his secondary level service to be 

credited over the entire K-12 range. 

As of September 1981, when Becker returned from maternity leave, Panarotto 

had 10.3 years of service in the district as an art teacher. One of those years was at the 

elementary level and 9.3 were at the secondary level. As of September 1981, Becker had 

9.325 years of service, all in elementary art, plus three years of unpaid leave for child 

rearing purposes. Becker's leave time does not count for seniority under either the old or 

the new versions of N.J.A.C. 6:3-1.10, and the contrary is not suggested. See, current 

version of N.J.A.C. 6:3-l.lO(b); see, pre-1983 version of regulations as interpreted in Mary 

E. Comaskey v. Bd. of Ed. of Fort Lee, 1981 ~· 25 (Jan. 9, 1981 Comm'r of Ed.), aff'd 

St. Bd. of Ed. (May 6, 1981). 
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As is stated by petitioner, it is clear that in 1981 Becker was less senior than 

Panarotto in the area of art teaching. This is true because the pre-amendment rules 

categorized seniority by certifications, and did not limit the seniority to grades taught. 

Since both parties had K-12 art certificates, Panarotto's longer period of creditable 

service (10.3 as opposed to 9.325} had to prevail. Thus, it is clear that in 1981 respondent 

correctly assigned Becker to a part-time position. 

The question at issue is whether the new regulations are to be npplied to the 1984 

and 1985 reductions in force (RIPS} or whether the pre-amendment version of N .• J.A.C. 

6:3-1.10 applies to determine Panarotto's seniority. For, if the new regulations are applied 

to the 1984 and 1985 RIFS, Panarotto's lesser term of service in the Plementary area (four 

years as of June 1984} would be insufficient to take elementary art work away from 

Becker (with a potential 10.825 years in that elementary category as of June 1984). The 

same would be true as of June 1985, when Panarotto would hypothetically have had 4.8 

years in the elementary area while Becker would have had a potentiall1.325 years.l 

In order to resolve whether the old or the new regulations are to be applied to 

the instant case, it must be determined whether Panarotto was subject to a RIF for the 

first time after September 1983. For, in situations where individuals are subject to a RIF 

for the first time after September 1983, the decisional law, to be discussed herein, has 

established that the new rules apply. Hill v. Bd. of Ed. of West Orange, OAL DKT. EOU 

4113-84 (Dee. 5, 1984), adopted, Comm'r of Ed. (Jan. 21, 1985), afrd St. Bd. of Ed. (May I, 

1985), afrd, N.J. App. Div., Feb. 19, 1986, A-4355-84Tl (unreported). However, when an 

individual was the subject of a RIF and was forced to assert seniority rights prior to 

September 1983, that individual continues to accrue seniority on the basis of what was 

ascertained to be his or her pre-amendment rights, even after the new rules took effect. 

Felper v. Bd. of Ed., West Orange, OAL DKT. EDU 5942-84 (Dec. 13, 1984), adopted 

Comm'r of Ed. (Jan. 28, 1985). 

---------
lit is undisputed that service on a part-time basis is prorated for seniority purposes. 
Thus, Becker has earned .5 years of seniority for each year starting in 1981-82 and 
Panarotto gained .8 while a 4/5 employee in 1984-85 (if his reduction is found to be valid). 
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With this backdrop, the import of respondent's position that petitioner was not 

the subject of a RlF in 1980 is apparent. However, respondent's position that Panarotto 

was not the subject of a RJF in 1980 because he suffered no loss is contrary to that taken 

by the State Board and Commissioner of Education. A review of Fallis v. Plainfield Bd. of 

Ed., OAL DKT. EDU 5934-84 (Jan. 16, 1985), adopted, Comm'r of Ed. (Mar. 4, 1985), aff'd 

St. Bd. of Ed. (Sept. 4, 1985), in which the facts are similar to petitioner's 1980 situation, 

is illustrative. Fallis' position of assistant high school principal (one of two at the time) 

was abolished in an administrative reorganization in 1981. Fallis at 2. As a result of being 

less senior than the other assistant principal, Fallis was transferred to the position of 

middle school assistant principal in the same district but with no reduction in salary. Ibid. 

When the senior assistant principal retired in 1984, Fallis attempted to assert preferred 

eligibility to the position because he contended he had been the subject of a RIF in 1981. 

~· at 4. The administrative law judge (ALJ) was unpersuaded by the Board's argument 

that Fallis had merely been reassigned within a category and ordered his placement in the 

vacant position. ~· at 13. The Commissioner in adopting the AW's decision stated that: 

It] here is no question that a reduction in force occurred when the 
Board acted to abolish one of the two high school assistant principal 
positions ... The judge is correct when stating seniority comes into 
play when a reduction in force occurs. Since petitioner was clearly 
subject to abolishment of his position as part of a reduction in force 
for reasons of economy and administrative reorganization, his 
seniority rights pursuant to N.J.A.C. 6:3-1.10 become the controlling 
issue, irrespective of the fact he was neither dismissed nor reduced in 
salary. Commissioner's decision at 18. 

~ also, Marshall v. Neptune Tp. Bd. of Ed., OAL DKT. EDU 5940-84 (Feb. 22, 1985), 

rejected Comm'r of Ed. (Apr. 8, 1985), rev'd, St. Bd. of Ed. (Jan. 8, 1986). Thus, it was 

stated in Marshall that, " [ o] nee a board has properly acted to abolish a position, the 

reduction in force has been accomplished and seniority rights are triggered." St. Bd. 

decision, at 5. Since petitioner's full-time secondary art teaching position was eliminated 

in 1980, precedent supports the conclusion that he was the subject of a RTF. 
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Further, the parties agree that seniority rights are inchoate until triggered by a 

RIF. Principe v. Woodbridge Tp. Bd. of Ed., OAL DKT. EDU 6238-84 (l\1ar. 7, 1985), 

adopted Comm'r of Ed. (Apr. 22, 1985), afrd St. Bd. of Ed. (Aug. 9, 1985); Fallis v. 

Plainfield Bd. of Ed .. See also, Howley v. Ewing Bd. of Ed .. 6 N.J.A.R. 509, 521 (1982). 

adopted Comm'r of Ed. (Dec. 20, 1982), aff'd St. Bd. of Ed. (Jun. I, 1983) wherein it was 

stated that seniority is a concept which applies only to certain rights of tenured personnel 

and has meaning only when a reduction in the employment force is necessary. Indeed, it i<o 

the Commissioner's position that a teacher is not entitled to a determination of seniority 

if he has not been the subject of a RIF. Fazen v. Manville Bd. of Ed .. OAL DKT. EDU 

3359-84 (Sept. 7, 1984), mod. Comm'r of Ed. (Oct. 24, 1984). Thus, and in this context it 

must be stated that since petitioner would have been unable to "bump" another teacher 

without a determination of his seniority, the fact of that occurrence leads to the 

conclusion that a reduction in force did occur in 1980. Further, and as pointed out above, 

the parties did not seek in any meaningful manner to persuade this tribunal that petitioner 

had not been the subject of a RIF. 

Once it is determined that a RIF did occur prior to the effective date of the 

new regulations, the result is clear. There is no doubt that the Commissioner is 

empowered to establish standards for determining seniority in various fields or categories. 

N.J.S.A. 18A:28-13. Prior to September l, 1983, the promulgated regulations permitted 

teachers possessing K-12 certificates to earn seniority above the elementary and 

secondlll"y categories, even if those individuals had actually taught at only one level. See 

Felper v. West Orange Bd. of Ed. After that date, however, seniority would accrue only 

at the level in which a teacher was actually employed. N.J.A.C. 6:3-l.IO(l)lSiii and l6ii. 

In revising the regulations, it was recognized that the changes would have a 

direct effect on a significant number of teachers. Clearly, a teacher who had been the 

subject of a RIF for the first time after the new regulations became effective would be 

governed by those regulations and acquire seniority only at the levels actually taught. 

Hill v. West Orange Bd. of Ed.; Principe v. Woodbridge Tp. Bd. of Ed.; Camilli v. Northern 

Highlands Bd. of Ed., OAL DKT. EDU 5752-84 (Nov. 14, 1984), adopted Comm'r of Ed. 

(Jan. 3, 1985), aff'd St. Bd. of Ed. (May 1, 1985). However, in order to minimize the impact 
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of the change, the Department of Education adopted the position that if a teacher~ 

seniority had been determined under the old regulations, the rights so obtained would not 

subsequently be lost. Thus, it was stated that, "persons who had been the Actual 

beneficiaries of the old rules and regulation's dual endorsements prior to September I. 1983 

will remain undisturbed for the future in those seniority rights they have obtained under 

those rules." Felper at 3. This posture has been consistently interpreted as meRning thRt 

a teacher who held a K-12 certificate and who had been subjected to a RI!' prior to 

September I, 1983 acquired seniority at both the elementary and secondary levels. Fclper 

at 4; See also, Cohen v. Emerson Bd. of Ed., OAL DKT. EDU 5560-84 (July IS. 1985). mod .• 

Comm'r of Ed., (Sept. 3, 1985), which clarifies this conclusion. 

In Cohen, petitioner had suffered a pre-1983 reduction from 4/5 to half time. 

Subsequently, in 1984, her time was again reduced. She challenged this second reduction, 

claiming that the initial reduction established her as a person with district-wide seniority 

from the date of her initial employment. Although the ALJ found in Cohen's favor, he 

refused to give her district-wide seniority from the date of her initial employment and 

specifically rejected Felper as precedent. The Commissioner modified the ALJ's decision. 

He held for petitioner but corrected her seniority to reflect district-wide status from her 

initial date of employment in 1974, despite the faet that her service in a district-wide 

capacity did not begin until years later. The reason was simply that, under the old rules, 

any service under a K-12 certificate granted seniority in all grades, even if that actual 

service was limited to elementary levels only. Since Cohen was initially reduced prior to 

1983, her rights under the old rules vested at that time and could not be undone by the new 

regulations. Thus, the Felper analysis applied and must he considered at this juncture to 

be good law. 

Applying the Felper and Cohen rationale to the instant case, mandates the 

conclusion that both Panarotto and Becker had K-12 seniority as teachers of art for the 

entire span of their careers. This is due to the RIF to which Panarotto was subject in 1980 

and his attaining of district-wide seniority at that time, which allowed him to "bump" into 

the elementary schools despite his exclusively secondary service up until that time. 
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Beeker's K-12 seniority as a teeher of art is due to her reduction to half-time in 1981 as a 

result of the seniority comparison between her and Panarotto. All subsequent service 

relates back to this district-wide seniority pursuant to N.J.A.C. 6:3-J.IO(h). 

As is correctly pointed out by petitioner, calculating the respective seniority of 

the two individuals is thus rather simple. As of September l, 1981, Panarotto had 10.3 

years of district-wide art seniority. Becker had 9.325 years at that point. Thus, on the 

merits, Becker was properly reduced to half-time rather than Panarotto. As of June 1984 

(the RIF challenged by Panarotto's initial petition), Panarotto had 13.3 years of district

wide service, and Becker had 10.825 years district-wide. Thus, Becker was less senior and 

should have suffered the 1/5 reduction, not Panarotto. Thus, Panarotto is entitled to 

relief for the improper reduction he suffered in 1984-85. 

As of June 1985, Panarotto should have had 14.3 years of seniority (including the 

extra 1/5 he should have had for 1984-85.) Even if he is somehow limited to time worked 

in 1984-85, Panarotto had 14.1 years at that point. Becker had l!.325 years as of June 1985. 

Thus, the 1985 reduction {Panarotto's second petition) also should have applied to Becker, 

not Panarotto. Since that reduction ww also improper, Panarotto should be returned to 

full time. 

2. Timeliness of Becker's Cross-Claim 

A review of the above uncontroverted facts establishes that in the spring of 1980, 

petitioner was the subject of a RIF by virtue of the elimination of his position as a high 

school art teacher. He asserted his seniority rights and "bumped" into an elementary art 

position. In 1981, upon the return of Donna Beeker from leave, she suffered a reduction by 

virtue of her assignment for the first time to a half-time position. Apparently, it is 

undisputed that that was the result of a seniority decision by the Board comparing her 

with Panarotto. In the spring of 1984, another reduction resulted in Panarotto being 

reduced to 4/5. This reduction was contested within 90 days by petitioner's initial 

petition. A fourth reduction occurred in 1985 (effective for 1985-86) which reduced 

petitioner to 3/5. That reduction was contested within 90 days by petitioner's second 

petition. 
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Based upon these facts, petitioner contends that Becker's cross-claim must l>e 

dismissed as untimely. More particularly, petitioner suggests that in 1981 Becker knew she 

was working half-time instead of fun time. Although that reduction was the only 

reduction that ever impacted on Beeker, she chose to raise no protest for four and one

half years. Pursuant to N.J.A.C. 6:24-1.2, she is barred from doing so now. 

Further, and in regard to the subsequent reductions, petitioner alleges that the 

reductions impacting upon Panarotto in 1984 and 1985 did not harm Becker. Petitioner 

argues that absent a further reduction in Becker's current employment and seniority 

status, she has no basis for claiming a larger position, eX<!'ept to the extent a vacancy 

exists. However, even if it had been appropriate at the time of the reductions in the 

spring of 1984 and 1985 for Becker to have claimed that portion of Panarotto's position 

remaining after his reduction, she again failed to do so within 90 days. Rather, petitioner 

points out that even after the 1984 and 1985 RIFS took effect on Panarotto, Becker did 

nothing. Moreover, petitioner states that the fact that Becker was not given notice of 

Panarotto's claim against the Board regarding the 1984 and 1985 reduction in Panarotto's 

time until November 1985 does not change the character of or justify her inaction. 

According to petitioner, Becker was by that time already aware of the finding of greater 

seniority in Panarotto's favor in 1981; the dispute between Panarotto and the Aoard did not 

suddenly ripen Becker's claim. In addition, petitioner asserts that if Becker relies on the 

change in regulations, her claim existed as of September 1, 1983 when the new rules took 

effect. 

In response, Becker asserts that irrespective of the timeliness of her cross-claim, 

the Commissioner is free to make a complete dispostion of the controversy before him 

and to appropriately calculate the seniority of the respective parties and enter an order 

affecting the same. It would, therefore, be perfectly appropriate for the Commissioner to 

enter an order directing the Board to adjust the seniority list adopted by the Board and to 

award the parties contracts of employment consistent with their respective seniority. 

Becker asserts that neither the Board nor Panarotto can claim that they did not have 

notice of the seniority issues that were raised by Becker in her cross-claim prior to its 
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being filed. It was clearly Panarotto's intention to replace Becker in her position in 

elementary art. It was likewise known to the Board that the person who would be 

immediately affected by Panarotto's petition were he to be successful would be Donna 

Becker. Becker asserts that the failure of both parties to notify her of the pendency of 

Panarotto's claims for over a year when they were well advised of her immediate interest 

in the outcome of the litigation estops them from raising the defense of timeliness at this 

time. 

According to Becker, inasmuch as she was granted intervenor status without the 

objection of either petitioner or respondent Board, she has all the rights and obligations of 

a party to the proceeding. Becker further points out that the purpose of the time bar to 

the presentation of claims is to create some finality to administrative actions in the 

absence of an objection within a reasonable time. Where an objection to an official action 

has already been filed in the form of a petition for relief, this purpose can no longer be 

served and justice and fundamental due process calls for a complete determination of the 

rights of all the parties that appear in the litigation. In addition, Becker asserts that her 

claim for the 1985-86 school year was clearly filed within the 90-day period set forth in 

N.J.A.C. 6:24-1.2. 

I have considered the arguments of both parties. Although the application of the 

pre-1983 regulations renders the determination of the timeliness of intervenor's cross

claim moot, I feel compelled to address in some manner the arguments of counsel. There 

appears to be no doubt that Beeker's claim for the 1985-86 school year was filed within the 

90-day period set forth in N.J.A.C. 6:24-1.2. Becker's contention that her earliest notice 

of the Board's action for the 1985-86 school year was in September 1985 when the sehool 

year commenced appears undisputed. At that time, she was working half time and 

Panarotto was working 3/5 time. This being the case, Becker had 90 days from the first 

day of school in September 1985 to file her claim. A review. of the record demonstrates 

that Becker made her application to appear as an intervenor and to file her affirmative 

claim on November 22, 1985, clearly within 90 days of the eommeneement of the school 

year. In view of that, Becker's affirmative claim for relief for the 1985-86 school year 

will be considered to be timely. 
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It would appear. however. that this does not help Beeker. The actual basis or the 

cross-claim is Beeker's reduction to part time in 1981. Essentially, this tribunal agrees 

with petitioner that Beeker has suffered no further change in her position since that time 

but is now requesting relief from an action which occurred nearly five years ago. 

Essentially, it has been the position of the Commissioner and the State Board 

that tenure and seniority violations do not constitute continuing violations and th11t 

N.J.A.C. 6:24-1.2 (the 90-day rule) is applicable to such matters. Gordon v. Passaic Bd. or 

OAL OKT. NO. EOU 4416-83 (Sept. 12, 1983), adopted Comm'r of Ed. (Oct. 31, 1983), 

rev'd St. Bd. of Ed. (Mar. 6, 1985), at 4. Thus, it has been stated that claims regarding 

tenure and seniority are functionally related to a teacher's service and are governed by 

the 90-day rule, which is to be strictly applied with the time measured from the accrual 

of the cause of action. ld. at 5. See also, Watchung Hills Reg. Ed. Ass'n v. Watchung Hills 

Reg. High Seh. Dist., 1980 356. 

Clearly, the Commissioner can relax N.J.A.C. 6:24-1.2 if a strict application is 

inappropriate, unnecessary, or causes injustice, and he has done so in the past. However. 

as was stated in Wright and Sobanko v. Bd. of Ed. of Belleville. OAL DKT. NO. EDU 5299-

80 (Dee. 5, 1980), adopted Comm'r of Ed. (Jan. 23, 1981), the Commissioner and the courts 

now read N.J.A.C. 6:24-1.2 very strictly and apply it almost without exception. 

Bailey v. Bd. of Ed. of Mansfield, OAL DKT. EDU 4997-79 (Feb. 6, 1980), rejected Comm'r 

of Ed. (June 19, 1980), aff'd St. Bd. of Ed. (Feb. 4, 1981); Riely v. Bd. of Ed. of Hunterdon 

Central High Sch., 173 N.J. Super. 109 (App. Div. 1980); Kallimanis v. Bd. of Ed. of 

Carlstadt, OAL DKT. EDU 868-80 (Aug. 8, 1980), adopted Comm'r of Ed. (Sept. 26, 1980), 

afrd St. Bd. of Ed. (Mar. 4, 1981); Gordon, St. Bd. decision at 5. But see, Shokey v. Bd. of 

Ed. of Cinnaminson, 1978 S.L.D. 919 (Nov. 29, 1978). In the instant ease, this tribunal has 

been presented with no good cause for Becker's failure to timely file. Actually, Beeker 

did not explain in any meaningful way why she did not comply with the 90-day rule. There 

is no doubt that Beeker did nothing in regard to the reduction in 1981 and the reduction in 

regard to Panarotto in 1984. Moreover, and in regard to her claim for the 1985-86 school 

year, it is observed that the dispute between Panarotto and Beeker is 
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essentially an old one, stemming from the decision in 1981. In addition. if Becker relies on 

the change in regulations, her claim existed as of September I, 1983 when the new rules 

took effect. Yet, again she did nothing. 

Based upon the foregoing, and although in actuality a moot point here, it is 

concluded that Becker's claim which is clearly related to the reduction in 1981. is time 

barred. 

It also behooves this tribunal to point out that it appears that Becker's claim is 

also barred by laches. See, Brewington v. East Orange Bd. of Ed .. 1978 S.L.D. 50. There, 

Brewington asserted a claim for an additional year of seniority based on out-of-district 

service. While she was on maternity leave, the board incorporated a verification deadline 

in its negotiated salary policy. She returned to work after the deadline and without 

having received notice about it. Two years later she became aware of the requirement 

and attempted to resolve the matter by appealing to the school board. Approximately 20 

months later her claim was denied for failure to comply with the deadline. Her 

subsequent appeal to the Commissioner was not filed for an additional 26 months. The 

Commissioner held Brewington's two-year delay in acquainting herself with the terms of 

the negotiated agreement was not a valid reason for the untimely claim and further that 

no excuse had been offered for her delayed appeal. ~- at 53. He therefore decided that 

the doctrine of laches applied to bar her claim. Similarly, Beeker has failed to contest 

her reduction in employment for a period in excess of four years. Her alleged lack of 

knowledge of her rights does not justify this delay. 

Order 

It is ORDERED that the Board adjust its records to reflect Panarotto's correct 

seniority for assignments in the upcoming 1986-87 school year. 
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It is further ORDERED that the Board pay to Panarotto back salary and benefits 

equal to 1/5 of his 1984-85 salary guide step and level and back salary and benefits equal to 

2/5 of his 1985-86 salary guide step and level. It is further ORDERED that the Board 

promptly restore to Panarotto all of the benefits and emoluments he lost and would have 

received if he had occupied a full-time position for 1984-85 and 1985-86, rt is further 

ORDERED that Panarotto receive an additional l/5 year of seniority for 1984-85 and an 

additional 2/5 year of seniority for 1985-86. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a Cinal decision in accordance with .:.;;.:.;:..:.:::.:..:.::.-

52:148-10. 

DATE 

DATE 
aile 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

EIJHOR R. REIHER, ALJ 

MAY l71986 Receipt Acknowledged: , 

~~0~ ~ .. 
DE).iiiTNTOFEDuCATION 

MAY 281986 
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GARY N. PANAROTTO, 

PETITIONER/CROSS-CLAIM 
INTERVENOR, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF EMERSON, BERGEN COUNTY, 

RESPONDENT, 

AND 

DONNA J. BECKER, 

INTERVENOR/CROSS-CLAIMANT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision of the Off ice of Adminis-
trative Law have been reviewed. Exceptions were filed by the 
parties in accordance with N.J.A.C_,_ l:l-16.4a, b, and c. 

The major thrust of the exceptions filed by the Board and 
intervenor with respect to petitioner's seniority entitlement 
centers around objections to the ALl's determination that the 
pre-1983 seniority regulations apply to the instant matter. After a 
review of the record, the Commissioner determines that the ALJ • s 
lE-gal analysis and conclusions in this matter are entirely correct 
and he adopts them as his own. 

Despite the arguments advanced by the Board and intervenor 
to the contrary, petitioner was subject to a reduction in force 
under the pre-1983 regulations; thus, his seniority rights were 
first vested under those regulations not the current ones <~:.1_.~~ 
6:3-1.10). 

The record clearly documents that during the 197q-so school 
year, one high school art position was abolished (see Stipulation of 
Facts No. 11 (cited in the initial decision as No. 10), Exhibit B, 
and P-2 Supplemental Interrogatories). At that time the Board was 
required, pursuant to N,_,J~:J'.. 18A: 28-11, to determine the senio:ri ty 
of persons affected by the RIF and to notify each person as to his 
or her seniority status. Thus, it was at this time that peti
tioner's seniority rights were no longer inchoate but were actually 
triggered. 

In accordance with the regulations in effect at that time, 
petitioner accrued seniority on a K-12 basis and he was thus 
entitled to "bump" into an elementary art position. The seniority 
rights vested or triggered at that time were not abrogated or 
negated by the adoption of the amendments to !'!~L~:~· 6:3-1.10 which 
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went into effect in 1983. ~J~. supra; ~_ohe!l. S_t!Q!i! Had Peti
tioner never been subject to a RIF prior to the amended regulations, 
the Board and intervenor would indeed be correct in arguing that the 
current regulations control, but such is not the circumstance. 

Having determined that the pre-1983 regulations apply in 
the instant matter, it is unnecessary to render a determination with 
respect to the timeliness of intervenor's cross-claim, as it is 
moot. The Commissioner therefore passes no judgment on the ALJ 's 
determinations regarding that issue. 

Accordingly, the Commissioner adopts as his own the initial 
decision, except as qualified above. The Board is. therefore, 
directed to comply with the decision's orders. Further. the Board 
is ordered to review and revise its seniority list for art personnel 
for any reduction in force that occurred prior to June 30, 1983 con
sistent with this decision. 

July 8, 1986 
Pending State Board 
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~tab· uf :X1·m 3h·nil'H 

OFFICE OF ADMINISTRATIVE LAW 

A.B., AS PARENT AND GUARDIAN 

AD LITEM, ON BEHALF OF C.B., 

Petitioner, 

v. 

FREEHOLD TOWNSHIP BOARD OF 

EDUCATION and ROBERT W. 

MAC MILLAN, JR., PRINCIPAL, 

CLIFTON T, BARKALOW SCHOOL, 

Respondents. 

Robert P. Zmitrovis, Esq., for petitioner 

INITIAL DECISION 

SUMMARY DECISION 

OAL DKT. NO. EDU 3545-86 

AGENCY DKT. NO. 183-5/86 

Martin B. Anton, Esq., for respondents {Anton &: Sendzik, attorneys) 

Record Closed: June 6, 1986 Decided: June 11, 1986 

BEFORE BRUCE R. CAMPBELL, ALJ: 

This matter came on by way of an order to show cause filed with the 

Commissioner of Education on May 23, 1986, and amended on May 29, 1986, by the 

petitioner. It was transmitted on the latter day, without answer, as an emergent matter 

to the Office of Administrative Law as a contested ease, pursuant to N.J.S.A. 52:148-1 !:! 
~·and N.J.S.A. 52:14F-1 et ~· 

New )er;eJ-' l.t An J:quul OtlfJortunitl' Fmplol'('r 
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On June 3 and 4, 1986, I held brief conferences of counsel, concerning 

procedural matters, by telephone. On June 4, the respondents' answer was delivered to 

the Office of Administrative Law, Quakerbridge Plaza, Trenton. 

The petitioner alleges and the respondents deny that certain disciplinary 

action taken against C.B. was arbitrary and unreasonable. The petitioner seeks an order 

directing that C.R. be reinstated to the school baseball tellm, that C.B. be allowed to 

attend a school dance, that C.B. be permitted to participate in an activity known as 

Government Day and that Respondent MacMillan be censured if an abuse of his position is 

found. 

The Department of Education considers the matter a request for interim relief 

and stay of district board action under its rule at N.J.A.C. 11:24-1.5, readopted April 10, 

1986 (18 N.J.R. 977). Briefly stated, that rule allows a petitioner to include in a petition 

a request for a stay of the action complained of pending a final decision in the ease, 

allows any party opposing to so indicate in its pleadings and provides that after 

transmission of the case to the Office of Administrative Law, any request for emergent 

relief shall be determined by the Office of Administrative Law. 

The matter was heard on an expedited basis on June 5, 19M, at the Freehold 

Township '1unieipal Court. 

I. 

The parties agreed on certain facts and upon the issues at the opening of 

hearing. Among other things, it was agreed that time has rendered moot all issues except 

the requested relief that C. B. be allowed to attend a certain school dance. It was further 

agreed that the only issues before this tribunal are whether the student disciplinary code 
is valid on its face and whether it has been applied fairly to C.B. 

The parties represented that this matter was opened in the Chancery Division 

or Superior Court. Although the Superior Court made no finding, it both rererred the 

matter to the Commissioner ot Education and set down a plenary hearing in the Chancery 

Division In late April. The petitioner states he took a dismissal with prejudice in order to 

gain a hearing before the Freehold Township Board of Education (Board) on April 16, 1986. 

The Board denies that the dismissal with prejudice was a condition precedent to a hearing 
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before the Board. In either event, the Chancery Division matter is closed and the matter 

is properly before the Commissioner and the Office of Administrative Law. 

II. 

The petitioner was permitted to cross-examine those persons who made 

affidavits or other sworn statements that are a part of the pleadings in this case. The 

petitioner also was permitted to call witnesses, including himself, in support of his case. 

The superintendent of schools testified that each of the two middle schools in 

the district has a disciplinary code. They are not identical but are similar. The number of 

detentions necessary to trigger suspension of a pupil from activities at each school differs 

by one, it being conceded that a lesser number is necessary at the Barkalow School. The 

code is the responsibility of professional staff at each school. Implementation is 

evenhanded and the superintendent has had no complaints, prior to this case, to the 

contrary. 

The principals and teachers at each school have developed and implemented 

the respective codes. In the usual case a pupil must commit two infractions before being 

given a detention. It is possible to get a detention for a single infraction if the infraction 

is egregious. 

A lunchroom employee testified concerning a series of incident with C.R. and 

several of his friend Lunchroom employee are permitted to give unacceptable behavior 

slips to pupils. These slips are often referred to as misdemeanor slips. 

This worker told C.B. and the group that regularly 3its with him at a lunch 

table that she was told approximately one month ago by her immediate supervisor to 

"crack down on discipline." This witness further testified that she tries maintain order in 

the lunchroom, provide assistance where needed, keep control, hand out discipline notes 

where necessary and call the principal, if necessary, in a given situation. 

The witness knows C.B. She has given misdemeanor slips to C.B. for 

misbehavior such as pounding on the lunch table, chanting, throwing food and throwing 

beverage cans. On other occasions, she has merely sent him from the room and not issued 

misdemeanor slips. She has spoken to C.B. many times concerning his behavior and she 
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has given him many warnings in that regard. At the time the witness warned the whole 

group that she would crack down, C.R. threw a soda can several feet from the table to 11 

trash basket. 

In another incident, C.B. and one other pupil used loud and foul language as 

they came into the lunchroom. This witness told them to step outside and wait in the 

hallway so that the principal would observe that they had been ejected from the 

lunchroom. Both boys raised their fists to her and made several inappropriate remarks. 

The witness has spoken to these two pupils many times. The witness further testified that 

C.B. Sliid, "Don't be surprised if a limo pulls up in front of your house and Guido gets out." 

The witness also testified that she is or Italian descent. 

The witness also stated that C.B. was not the only pupil at the particular table 

to be given misdemeanor slips. All pupils who misbehaved were treated equally. She gave 

no discipline slips regarding the fist incident because the pupils apologized. The witness 

reiterated that many times she has issued oral warnings rather than misdemeanor slips. 

A pupil and friend or C.B. testi!ied that he has been a good friend of C.B. for 

two years, that he has received misdemeanor slips and that he has seen C.B. and others 

receive slips. He believes he received a slip each time he "messed up." 

He knows the lunchroom aide. He heard her SliY to C.B. and others that the 

principal had told her to crack down on C.B. and on him. He also testified he has heard 

the aide use rough language. 

On recall, the aide testified that she heard the pupil's testimony, that she did 

not say she had specifically been told to crack down on C.R. and the other pupil, that she 

Sliid she would crack down on all pupils in the lunchroom and that she has warned every 

pupil in the lunchroom, especially those at C.B.'s table concerning acceptable behavior. 

The principal or the school, who made a sworn affidavit in connection with the 

pleadings In this matter, was cross-examined by the petitioner. He stated that the 

discipline code was written In 1979, has been revised each year, and the regulations are 

substantially the same today as they were in 1979. 
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This witness knows the disciplinary record of C.B. In his opinion, the eode has 

been, and is, applied uniformly to all pupils. The code is largely self-administered by the 

faculty. 

His real property and A.B.'s share a back lot line. There was an incident some 

two and one-half years ago concerning water in the principal's yard that he believed came 

from A.B.'s swimming pool. They discussed and resolved the matter. There were no 

further incidents. 

The prindpal testified that C.B. had been removed from participation in 

Government Day on the basis of detentions received. After intervention by certain Board 

members, C.B. was restored to participation in that activity. However, he was removed 

again upon commission of further infractions. On May 13, 1986, the principal wrote a 

letter to A.B. (petitioner's exhibit E) stating: 

It has come to my attention that there has been discussion 
regarding your son's participation in Government Day. 

The Barkalow Discipline Rules state that after five detentions a 
student eliminates himself/herself from "all school sponsored 
activities." Although you have received copies of the regulations, 
and there has been extensive communication with you regarding 
your son's disregard Cor school rules, it appears that the procedures 
are still not clear to you or your son. 

Since your son was not specifically reminded of the aforementioned 
consequences of accumulating five detentions, he will be permitted 
to accompany the elected students to Township Hall on Govern
ment Day as long as the following conditions are met: 

1. Exemplary behavior is exhibited. 

2. No detentions assigned between now and the day of the trip. 

3. The second copy of this letter will be returned to the school 
office by 9:00a.m. Wednesday, May 14, 1986. 

At the time letter issued, the principal did not know if C.B.'s record was clean. The 

principal was sure, however, that if C.B. misbehaved once, he was to be removed from 

participation in Government Day. 

Subsequently, C.B. received one additional detention. He was late to class, 

which resulted in one misdemeanor being assessed against him, and he failed to return the 
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slip, signed by a parent, the next day. Under the terms of the code (petitioner's exhibit A) 

the lateness to class coupled with a failure to return the slip the next day constituted two 

infractions which, in turn, constituted one detention. The principal learned of the 

additional detention when the detention letter was not returned to the school office. His 

clerk, as a matter of routine, reported to the principal that a pupil, in this ease G.B., had 

not returned a signed detention letter. 

The principal denied any relationship between the swimming pool incident of 

some time ago and the present case of G.B. He noted that 11 other pupils were given the 

same discipline at the same time. 

A.R. testified that approximately two and one-half months ago he had asked 

the prineipal to change G.B.'s science class assignment at the end of this semester. The 

principal had refused. In a discussion with the principal and the discipline committee, he 

was warned that C.B. was one detention away from elimination from participation in a 

class trip and a class dance. The witness stated that the principal said baseball team 

participation we.s not involved. When C.B. received another detention shortly thereafter, 

the principal sent a letter to A.B. stating that G.B. was eliminated from the class trip and 

dance but not from the baseball team. 

A.B. conceded that the be.seball team coach has his own rule under which five 

detentions mean elimination from the team. The petitioner states the principal called 

C.B. Into the principal's ortice and informed C.B. that he had received five or more 

detentions since making the team and was eliminated from the team. 

When A.B. learned that C.B. we.s eliminated from Government Day, that was 

"the final straw." This occurred after A.B.'s hearing before the Board. A.B. immediately 

called two Board members. They said G.B. should not be eliminated from Government 

Day because that we.s not included in the "settlement" reached at A.B.'s appearance 

before the Board. One of the Board members informed A.B. that he would receive a 

telephone call from the superintendent or principal on the subject. Actually, he received 

a letter (petitioner's exhibit E, above). He then found out that C.B. had received another 

detention slip on Monday, May 19. C.B. Informed A.B. that he had, indeed, been given 

another slip but that C. B. had left the slip in school. A.B. testified that he wrote a letter 

to the teacher In lieu of signing the slip. He also stated that he had done this before. 
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A.B. stated that it is impossible that C.B.'s behavior is due to anything other 

than "this business." A.B. also stated he could not recall receiving a copy of the 

disciplinary code at the beginning of the 1985-86 school year but that he knows the code 

now. He conceded that the code says it applies to all school activities, including sports. 

A.B. also stated that certain portions of the transcript of the April 16, 1986 

hearing before the Board (petitioner's exhibit F) are incorrect. He specifically denied 

making the statement recorded at lines 21-24 on page 16 and 1-4 on page 17. He 

disagrees with the lunchroom aide's testimony that C.B. used improper language in the 

lunchroom. However, referring to page 17 in the transcript, he stated at hearing that if 

the aide's testimony were true, he'd have no patience with some of these things. On page 

18 of the transcript, A.B. says the code does not mention sports. Upon reviewing the 

code, he concedes that it covers all school~ponsored activities. 

A.B. also stated he knew reinstatement to C.B. to Government Day was based 

on continued exemplary behavior. lt C.B.'s behavior were not exemplary, he could not 

participate in the event. 

A.B. conceded that this is C.B.'s third year in the Barkalow School and that he 

and his wife have been called in on "numerous occasions" regarding C.B.'s behavior. C.B. 

was suspended from the baseball team last year on a report from a school nurse who saw 

C.B. riding a bicycle dangerously, after school, but on school grounds. A.B. stated that he 

loves C.B. very much and that this could conceivably cloud his judgment. 

A computer teacher testified that on May 19, 1986, she gave C.B. a 

misdemeanor slip. C.B. was five minutes late to class, as was another pupil. Both 

presented unacceptable excuses. '1lte teacher was not aware of C.B.'s precarious 

disciplinary position at the time she issued the slip. The teacher recalls that after May 19 

C.B. was not late again. 

This teacher hilS taught C.B. for one semester. He is a good pupil who seems 

to enjoy using computers. He is often late to class, however, which hampers the rest of 

the class. On May 20, she gave C.B. another slip because he failed to return the first. 

The code makes clear that slips are to be returned to the teacher the following day. C.B. 

and the other pupil who had done the same thing were each handed a detention slip by this 

teacher. C.B. denied to this teacher that she had ever given him the slip. 
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C.B. testified that he did throw a beverage can into a trash basket whiJ,, 

seated at his table in the school cafeteria. He stated he did not know that it was an 

infraction to throw objects in the lunchroom. He denied ever using "bad language" to the 

lunchroom aide. He also denied making a fist at the aide, hut testified that he was with a 

pupil who did. 

On May 19, he received a misdemeanor slip from the computer teacher ror 

being five minutes late. He left the slip in his locker at the end of the school day but told 

his father about it that evening. A.B. wrote a letter to "To whom it m11y concern." The 

letter stated that A.B. was aware that C.B. had received a penalty slip. C. B. says he took 

the letter to the appropriate teacher on ~ay 20. He denies that she gave him another 

misdemeanor slip at that time. 

On May 23, C.B. was called to the principal's office with another pupil. The 

principal informed him that he had received an additional detention for being late to 

class. This, plus a slip from the cafeteria in his file, constituted cause for another 

detention. 

On cross-examination, C.B. stated that he did receive a slip on the 19th. He 

took a letter, in lieu of the slip, to school on the 20th. The witness was shown a 

handwritten note signed by his mother and dated May 21. He conceded that this was his 

parents' response to the misdemeanor slip of May 19. 

The witness also examined a eopy of the student handbook he received in 

September 1985. He stated that he understands the cafeteria rules at page 4. He ato:;o 

stated he did throw a soda can 10 feet into a trash basket but sees nothing wrong in that. 

He admitted it Is a fact he has received misdemeanor slips and detentions. He also 

conceded it is a fact he knew reinstatement to Government Day required exemplary 

behavior on his part. 

The petitioner was allowed to recall the principal. The principal stated he had 

called a faculty meeting arter C.B. was reinstated to Government Day. He informed the 

group of the Board's decision that, in fairness, C.B. should be reinstated to Government 

Day. He agreed with the Board decision to reinstate C.lJ. The Board president told him 

what the content of the letter to A.B. should be, but the exact language was the 

principal's. The disciplinary committee works directly with the faculty at all times. This 
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was an unusual case and the principal believed it should be shared with faculty tlecause it 

was an exception to the five-detentions rule. The principal denied that he informed the 

faculty at this time that C.B. had one detention slip pending in his detention file. 

The petitioner rested following his testimony. 

During the course of the hearing counsel were advised that 1 took notice that a 

Board is not bound by promises of individual Board members and that Board :nembers act 

in an official capacity only when the Board is in session. Darrington v. "forth Bergen Bd. 

~. 1982 S.L.D. 247. ln addition, the petitioner seemed to argue that the baseball 

tryout period should be considered separately from actual team participation for purposes 

of counting disciplinary incidents. Although the baseball team question is virtually moot, 

counsel were advised that potential players are under the authority of the coach and of 

the school so long as they are involved in any phase of the activity. N.J.S.A. 18A:37-l. 

IV. 

The respondents moved tor summary judgment in their favor upon conclusion 

of the petitioner's case. The ruling from the bench was as follows: 

Gentlemen, rve heard the arguments of counsel. I have read all 
the pleadings in this case, including the transcript of the hearing 
before the Board on April 16th. rve listened carefully to the 
testimony today and, as required by the law of the state, I have 
assessed the credibility of those who have testified. That is the 
unique prerogative of the person who hears the case, as clearly 
expressed by our courts in Mayflower Securities which, in turn, 
cited Close v. Kordulak Bros. as to assessment credibility. 

It's black letter law that motions to dismiss are granted sparingly. 
As long as there is more than a mere scintilla of evidence making 
out a ease, the law prefers to err on the side of caution and to give 
the petitioner his run day in court, not merely a half day. In this 
case, however, I am persuaded that the petitioner has not carried 
the burden of persuasion and has not demonstrated by a 
preponderance of the credible evidence in the record that the 
disciplinary code at the Barkalow School is either invalid on its 
face or as applied. 

The Commissioner of Education has stated that participation in co
curricular activities in the public schools is a privilege and not a 
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right. Pupils are required by law to attend school regularlv. but 
they are not required to participate in any activities beyond the 
actual classroom worl< and other related assignments, such as study 
halts. They need not be compelled to participate in any llthletic 
activities beyond the required physical education classes of 150 
minutes per week. 

The promulgation of rules and regulations for participation in co
curricular endeavors is a proper subject for a local board of 
education. By extension, the local board of education can and, 
indeed, must, in order to mal<e it work, delegate certain adminis
trative acts relative to codes of conduct to building administrators. 
The general right of the board of education to do all things 
necessary and proper for the conduct of schools is found at 
"f.J.S.A. 18A:11-l. The action taken by an administrRtive agency, 
whether it be a local planning boRrd, the Division of Motor Vehicles 
or a board of education is entitled to a presumption of correctness 
and will not be upset unless there is a clear showing that the 
deaision made was arbitrary, aapricious or unreasonable. 

There are many statements or this in the law. One that was made 
by the Appellate Division is found In Quinlan v. North Bergen 
Township Board of Education at 73 .!!d:. Super. 40. That was an 
Appellate Division deaision In 1962. Approximately four years 
later, the Appellate Division said the same thing in Thomas v. 
Morris TownshiQ. Board of Education. That cite is 89 N •• 
327, Appellate Division, 1965, affirmed 46 N.J. 581. Th:':a7t:.:w~o:-"'Ttt~ 
New Jersey Supreme Court, 1966. --

Even making all inferences that may fairly be made in favor of the 
party, not the maker of the motion, in this case the petitioner, I 
FIND and CONCLUDE on the basis of what has been presented that 
the petitioner has failed to show that the board or its agents are 
arbitrary, capricious or unreasonable. 

I would like to state for the record further that I do not find any 
maliae in the petition. I find e. parent's conaem is quite evident. I 
see some evidence of youthful zeal, but 1 do not find malice. On 
the other side of the bar, I find no malice in the application. I 
simply am not convinced by this record that ill wlll has been 
exhibited by the Board or its agents. 

One last observation and that is simply this: It is also blaak letter 
law that a board member is a board of education member when and 
only when the board is in session. Anything he or she may say 
outside of those sessions is said as a private citizen. No board 
member has the aapaeity to act as agent for the board except by 
resolution in specific matters. A conversation with a constituent 
does not constitute and cannot constitute board action. 

Therefore, for the reasons stated, the motion which, I believe, was 
for summary judgment on behalf of the board is granted. This 
matter may be takeninterbcumrilt to the Commissioner of Educa
tion; otherwise, it will become the final decision in the ease upon 
the expiration of 45 days. 
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In consideration of the foregoing, presentation of the respondents' case would 

require an unwarranted expenditure of public resources. It has long been the law in this 

State that the elements of due process of law are notice, an opportunity to be heard and 

an orderly proceeding adapted to the nature of the case. Di\1aio v. Reid, 132 N.J.L. 17, 

18 (Sup. Ct. 1944). The petitioner was given every opportunity to make a case but failed 

to do so. 

Accordingly, I ORDER that the petition and amended petition be and are 

hereby DISMISSED. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

II JtJNc 198w 
DATE 

JUN 111986 

DATE DEPARTMENT OF EDUCATION 

JUN 12 \9RG 
DATE 

ml 
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A.B., as parent and guardian ad 
, on behalf of C.B., 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE TOWN
SHIP OF FREEHOLD AND ROBERT W. 
MAC MILLAN, JR., PRINCIPAL, 
CLIFTON T. BARKALOW SCHOOL, 
MONMOUTH COUNTY, 

RESPONDENTS. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have bet>r• reviewed. No exceptions were filed by 
the parties. 

Upon consideration of the record, the Commissioner is 1n 
agreement with the findings and determination of the Office of 
Administrative Law. Consequently, the initial decision is adopted 
as the final decision in the matter for the reasons expressed 
therein. 

Accordingly, the Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 
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OFFICE OF ADMINISTRATIVE LAW 

EDWARD BROWN, 

Petitioner, 

v. 

BOARD OF ED DCA '110M OF THE 

VOCA'110NAL SCHOOL IN THE 

COUNTY OF SUSSEX, 

Respondent. 

Gerald B. HaniCan. Esq., for petitioner 

Emanuel A. Hon.ig, Esq., for respondent 

(Honig and Honig, attorneys) 

Record Closed: April 18, 1986 

BEFORE SYBIL R. MOBBS, ALJ: 

I 

INmAL DECISION 

OAL DKT. NO. Er>U 3611-85 

(EDU 7383-83 and EDU 223-83-remanded) 

AGENCY DKT. NO. 455-ll/82A 

Decided: ;rune 2, 1986 

Proeedural History 

Complainant, Edward H. Brown, alleges unlawful discrimination in the hiring 

practices of the Board of Education of the Vocational/Technical School in the County of 

Nrw J~r.s~_v Is All Eq114/ Opportunity Empluytr 
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Sussex (Board!. The !!ase !!ames before the Orfi!!e of Administrative Law fOAL) as the 

result of the filing of a petition by '\1r. Brown on September 27, 1982, alleging that he was 

not hired for the position of !!ommer!!ial foods tea!!her in the VO!!ational S!!hool in July 

1981 because of unlawful ra!!ial discrimination. The lengthy period of time which has 

elapsed sin!!e the petition was riled requires a detailed procedural history. 

The Board filed an answer to the petition on December 27, 1982, asserting among its 

defenses a violation of N.J.A.C. 6:24-1.2, which requires that petitions alleging violations 

of the school laws be filed within 90 days of the act complained of. The matter was 

subsequently forwarded to the OAL as a contested ease. An administrative law judge (ALJ) 

dismissed the petition as untimely filed on June 27, 1983. 

The ALJ's initial decision was set aside by the Commissioner of Edu!!ation on 

August 11, 1983 and remanded for hearing on the merits. The State Board of Edu!!ation

reversed the decision of the Commissioner of Education and adopted the decision of the 

administrative law judge on May 2, 1984. 

Mr. Brown then appealed to the Appellate Division of Superior Court, which 

reversed the decision of the State Board of Education, relaxing the 90-day rule and 

remanding for hearing on the merits. The Appellate Division decision was issued on April 

4, 1985. On June 12, 1985, the Commissioner of Education again forwarded the matter to 

the OAL for determination as a eontested ease, pursuant to N.J.S.A. 52:148-1 ~ ~· and 

N.J.S.A. 52:14F-1 ~ ~· 

A prehearing conference was held on the remanded ease on July 16, 1985. Mr. 

Hanifan entered his appearance as counsel on behalf of petitioner Brown. Counsel agreed 

that the following issues were still in controversy. 

1. Was petitioner 8ll well qualified for the position of teacher of commercial 

foods as the successful candidate. 
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2. Did the Board violate its affirmative action policy regarding minorttv 

applicants in failing to appoint petitioner to the position of teacher of 

commercial foods. 

3. If petitioner should prevail, to what relief is he entitled. 

Any issues coneerning whether the Board had a defective affirmative aetion plan nre no 

longer in controversy in this ease. 

An Order of Inactivity for 60 days, due to the illness of Mr. Honig. was entered on 

October 18, 1985. The hearing took place on Mareh 4, 5, 6 and 17, 1986, in the Tax Court 

of Sussex County, Sparta, New Jersey. 

The following witnesses testified on behalf of petitioner: 

Dale Reinhart, former superintendent of S<!hools, Sussex County 

Nida Thomas, former director of the Office of Equal Educational Opportunity, New 

Jersey Department of Education 

Harry Stein, former S<!hool program coordinator to Sussex County 

Dr. Leonard J. Saunders (EDD), superintendent of S<!hools, Roselle, New Jersey 

Dr. J. Harry Smith (honorary LLD), former president, Essex Community College 

Edward H. Brown 

The following witnesses testified on behalf or respondent: 

Dr. George A. Wilson (EDD), superintendent of schools, Sussex County Vocational 

School 

Walter G. Jakl, llS!Iistant superintendent, principal, Sussex County Vocational School 

Robert D. Walker, teacher, Sussex County Vocational School 

-3-

1809 

You are viewing an archived copy from the New Jersey State Library.



: 

OAL DKT. NO. EDU 3611-85 

Robert H. Lombardo, supervisor, Institutional Support Services, Sussex County 

Vocational and Technical School, formerly director of Special Services, 

Sussex County Vocational and Technical School 

Recent briefs and responses were timely filed. The record closed on April 18, 1986. 

n 

Evidence 

A list of those items moved into evidence during the course of the hearing is 

attached to this decision and designated Appendix I. 

m 

Uncontroverted Faeta 

The Board operates a secondary high school for vocational education for students 

throughout Sussex County. The school offers courses in the culinary arts for the purpose 

of teaehing students certain skills which will enable them to qualify for employment in 

the preparation and serving of foods in restaurants and similar establishments. 

rn July 1981, 11 V!leancy occurred in the culinary faculty which required the Board to 

hire a teacher of commercial foods. This came about because Mr. Walker, who had been 

in charge of the kitchen area, (the "back of the house") wanted to move to the "dining 

room" (the "front of the house"). After deliberation the superintendent of schools and 

the Board determined that an instructor of commercial foods was needed who could 

handle the back of the house, who could instruct and supervise the students in the daily 

preparation of meals and who could carry out classroom instruction. A job notice was 

posted with employment agencies specified in the affirmative action plan adopted by the 

Board in 1977. The job was advertised in all media speeifieied in the pllln, ineluding the 

New Jersey Herald, a daily newspaper published in Sussex County. The advertisement in 
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the New Jersey Herald was dictated by Dr. Wilson to his secretary over the telephone. It 

stated: 

VOCATIONAL EDUCATION 

Instructors. The following Teaching vacancies exist at the Sussex 
County Vocational Technical School, Commercial Foods, Auto 
Body, ClE Coordinator. Applicants must possess 11 current 
vocational teaching certificate or have six years' experience, high 
school diploma and willing to take college courses. Please send 
resume to Sussex Countv Vocational Technic!!.! School, 105 North 
Church Rd., Sparta, N,j, 07871. Equal Opportunity Affirmative 
Action Employer. 

Mr. Jakl, the assistant superintendent and principal of the high school, was given the 

job of interviewing candidates. Mr. Brown and six other candidates filed applications for 

the position of commercial foods teacher. The applicants included one black, Mr. Brown, . 

and one female. Stanley Cohn, a white male, was one of the seven applicants. None or 

the applicants possessed a current vocational teaching certificate. 

The advertisement calls for "six years' experience," and does not specify what type 

of experience. It is uncontroverted that Dr. Wilson instructed Mr. Jakl to tell each 

candidate that the Board preferred to hire someone with six years' teaching experience in 

the secondary schools in the field of food preparation and culinary arts. 

Mr. Jakl was designated chairman of the Review Committee, which was set up to 

evaluate candidates for positions at the high schooL He selected Mr. Walker, the senior 

commercial foods teacher, to serve with him on that Review Committee for the specific 

purpose of evaluating the qualifications of the candidates for the position of commercial 

foods teacher. Mr. Jakl interviewed all seven applicants for the eommerical foods 

position. Mr. Walker did not interview those candidates who lacked appropriate 

qualifications. Mr. Brown and Mr. Cohn were interviewed by Mr. Walker. 

-5-

1811 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 3611-85 

The job description for a prospective employee is as set forth in paragraph I 4 of the 

Stipulation of Facts. Petitioner's self-described educational and employment background 

and Stanley Cohn's self-described educational and employment background, are also set 

forth in paragraphs 27 and 28 of the Stipulation of Facts. 

IV 

A.nalysis of Testimony 

The thrust of all testimony presented by petitioner was to establish that Mr. Brown 

was so far superior to Mr. Cohn in his capabilities, experience and education that he should 

have been selected and to show that he was not selected because racial 

discrimination or racial bias entered into the decision-making process. 

Mr. Brown testified on his own behalf. An assessment of his credibility is crucial in 

order to assess his credentials, experience and education. I found Mr. Brown less than 

candid during his testimony. He went out of his way to "puff his wares." He made 

statements which were not true, and when he was caught short, reversed himself and 

testified to "errors." 

An outstanding example of this puffing is his testimony that he graduated, Phi Beta 

Kappa, from Fairleigh Dickinson University. If true, this impressive credential would 

certainly justify a conclusion that he had exceptional academic and scholarly credentials. 

Dr. J. Harry Smith said that Brown told him he was a member of Phi Beta Kappa, and it 

was partially on this representation that Dr. Smith concluded that Mr. Brown was far more 

eapable than the other candidate. Furthermore, the stipulation of facts signed by both 

counsel, C-1 in evidence, contained a statement that Mr. Brown was a member of Phi 

Beta Kappa. However, it is uncontroverted that Fairleigh Dickinson University has ~ 

had a chapter of Phi Beta Kappa. Petitioner's counsel took the onus upon himself, saying 

that the assertion of Phi Beta Kappa in C-1 was a typing error, and pointed out that Mr. 

Brown's resume and curriculum vitae (C.V.) and {P-1 and P-2) indicate that he belonged to 

Phi Zeta Kappa, an honorary society at Fairleigh Dickinson University. While it is 
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correct that the resume indicates membership in Phi Zeta Kappa, I found Mr. Brown's 

credibility gavely impeached by his assertion before me, in sworn testimony, that he was a 

member of Phi Beta Kappa and by his representation to Dr. Smith of the same fact. 

Among further instances of credibility problems with Mr. Brown's testimony is his 

representation that he taught at New York University (See P-1, his resume) when, in fact, 

he taught at Brooklyn Community College. Mr. Brown asserted that his C. V. (P-21 is a a 

list of courses in foods which he took. It is really a list of all courses in foods offered by 

Fairleigh Dickinson and duplicates the course catalog. It strains credulity that Mr. Brown 

was told the job would pay close to $30,000 a year, when J-2 in evidenee, the teaehers' 

salsry guide for 1982-83, indieates that the top salary for a teaeher of eommereial foods 

at the Sussex County Vocational and Teehnieal High Sehool, whieh would be paid to a 

person with an M.A. degree plus 45 eredits, wa!l $22,820. P-20 purports to be Mr. Brown's 

official transeript of his grades in eollege. Yet, it clearly states that it is not 

offieial, and contains handwritten grades and handwritten notations indieating "dean's 

list." 

Mr. Brown deseribed his background and the interview he had with Mr. Jakl at the 

vocational school. He gave Mr. Jakl a 55-page abstraet of his history in the food serviee 

industry, as well as additional materials, and was upset that Mr. Jakl just leafed through it 

and did not read it earefully at that time. He felt it was discriminatory that Mr. Jakl 

interviewed him while wearing a "jogging" suit and felt it insulting that he had to ask most 

of the questions. Mr. Brown thought that his experience with the high sehool equivalency 

program (REP) at Fairleigh Dickinson during the 1960s was the equivalent of teaching high 

sehool students. He pointed out to Mr. Jakl that he taught at NYU (sic]. Aeeording to 

Vir. Brown, he was never asked to appear before a sereening board or eommittee and had 

no other interviews. 

Mr. Brown was notified In August 1981 that he was not the sueeesst'ul candidate. He 

subsequently t'iled a complaint with Dr. Reinhart, County Superintendent ot' Sehools, 

setting forth all the concerns he had beeause the position went to someone else and his 
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fears that racism played a part in the decision-making process. '\1r. Brown met with VIr. 

Stein, the school program coordinator and Nida Thomas of the State Board of Education 

during August and September 1981, giving them a great deal of information. 

In March 1982, he received a report prepared by Ms. Thomas, which he showed to 

Dr. Reinhart and Mr. Stein. He then asked for a meeting with the Board, which request 

was denied. As of April 1982, Mr. Brown had not been asked to reapply for and had no 

information in regard to an opening in commercial foods, although the letter denying him 

the position stated that his resume would be kept on file for a year in case an opening 

should occur. 

In July 1982, Mr. Brown saw a readvertisement of the commercial foods position in 

the newspaper. No one from the school had called him for an interview. Notwithstanding, 

he sent his credentials and a cover letter to the sehool asking to be considered. He was . 

never called or interviewed. In August 1982, Mr. Brown and his lawyer met with the 

Board, Dr. Reinhart, Mr. Stein, Dr. Wilson and Mr. Jakl coneerning the position. That was 

his last contact with the Board of Education. 

Mr. Brown testified about his income from September 1981 to date, saying that he 

had little or no income. Any income he did have came from consulting work. 

It was Mr. Brown's position that Mr. Jakl told him that he was eminently qualified. 

While a brief mention was made or teaching experience during the discussion, he said that 

Jakl agreed with him that his teaching experience at Fairleigh Dickinson was similar to 

teaching at the high school leveL He never understood that the advertisement meant 

that the Board was seeking a certified teacher or someone with teaching experience. 

However, Mr. Brown asserted that he did have six or seven years teaching experience. As 

chairman of the Community Advisory Board to the Equal Educational Opportunity Fund, 

he had tutorial or remedial iMtruetion respo118ibilities between 1971 and 1975, he taught 

for one year at New York Community College and worked with high school students in the 
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HEP program at Fairleigh Dickinson for 18 months to two years. 

Mr. Brown did concede that he saw llt!r. Walker on the same day he interviewed with 

Mr. Jakl, but, in his opinion, the meeting with Walker was not an interview and had 

nothing to do with a Screening Committee. He told Mr. Walker that the facilities were 

filthy, that he saw rat poison and made other critical remarks. He was not aware that 

Walker was interviewing him and there was no discussion of employment or a Screening 

Committee. 

Mr. Brown saw evidence of racial discrimination because Mr. Jakl was wearing a 

jogging suit when he interviewed him, because Jakl had no knowledge of the course of 

study and because there were no blacks on the entire work force at the school. Mr. 

Brown said that his credentials were so much better than Mr. Cohn's that either racism 

pervaded the deeision or there was a judgmental defieieney in the decision-making . 

proeess. He was a blaek resident of Susse~ County who was more qualified but was denied 

the job, which was given to someone who lived in Essex County. 

Dr. Reinhart was a retieent witness. He assigned Mr. Stein to investigate 

allegations by Mr. Brown that the affirmative action plan at the school had been violated. 

After Mr. Stein reported to him, Dr. Reinhart said he could not conclude that the 

affirmative aetion plan had been followed. 

Dr. Reinhart also described the certifieation process for emergency and provisional 

eertltlcates for teaehers of vocational education who are not certiried. He reviewed P-4, 

the advertisement of July 24, 1981, and interpreted "six years' experienee" to mean 

experience in the field, not neeessarlly teaching experienee. 

Hida Thomas reviewed the question of whether the affirmative aetion plan had been 

Implemented. She found Screening Committee irregularities between the treatment of 

Mr. Cohn and that of Mr. Brown. ln her opinion, a sereening eommittee was required by 

law, either H.J.S.A. 18A:36-20 or H.J.A.C. 6:4-1.1 ~ ~· 
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She said all districts knew that they had to have screening committees for the hiring of 

candidates. It was her conclusion that there was an apparent disregard of the affirmative 

action plan here beeause there were two eandidates, a white man and a blaek man, and 

the hlaek man had more work experience and superior qualifieations. However, she could 

not remember if the district was looking for a cook or a teaeher. 

Mr. Stein's testimony was not hostile in the least to the interests of Mr. Brown. 

Stein's job was to monitor affirmative action plans in the county. He reviewed :11r. 

Brown's eomplaints and Mr. Cohn's background. In his opinion, the critical factor in 

the hiring of Mr. Cohn was Cohn's experience in teaching secondary school students. He 

personally checked on Mr. Cohn's experience and found that it did, in fact, exist. In Mr. 

Stein's opinion, while six years teaching experience was not a requirement for the 

position, it was a qualification which mandated the choice of Mr. Cohn. 

Mr. Stein said that Dr. Wilson knew the policies underlying affirmative action; that 

when eandidates are equal, the candidate from the underutilized area (minority) is to get 

the position. Mr. Stein felt that Wilson gave an objective, straight-forward response to 

his question concerning knowledge of affirmative action policies. It is conceded that Mr. 

Stein did not make inquiries into Mr. Brown's background because Mr. Cohn had been 

selected, and his responsibility was to verity the experience of Mr. Cohn. Mr. Stein was 

of the opinion that the wording in the ad was imprecise and not clear in regard to the 

qualifications for the job. 

Mr. Stein knew that the position was readvertised in June 1982 because Cohn's 

emergency certification had expired. Both Jakl and Wilson told him that while Brown was 

qualified, a comparison with Cohn's qualifications indicated that Cohn had more 

experience teaching at the seeondary level and had more hands-on experience. 

1\tr. Stein reviewed the affirmative action plan, which required the Board to publicly 

advertise and to interview candidates before hiring. He noted that N.J.A.C. 6:4-l.l et 

~· requires public access to open positions. However, if the 1981 applicant 
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was not in the protected or underutilized class for the 1982 position, there was no 

requirement to interview. Mr. Stein did think that a reinterview would have been an 

indication of good faith on the part of the Board. 

Dr. Saunders and Dr. Smith, experts called by petitioner. were qualified as experts 

in the hiring of teachers and in aC!irmative action programs. Both testified that 'vfr. 

Brown's resume was far more extensive and impressive than Mr. Cohn's, but also that both 

men were qualified to teach in a vocational school. Both men testified that the notes 

made of the interviews (P-13 and P-14) of both men were insuHicient for the purposes or 

affirmative action or for any hiring decisions. 

Dr. Saunders conceded that any decision to hire is subjective and that looking for !I 

candidate who knows how to teach, or who has experience or who has the potential to 

teach is an acceptable criterion. He stated that the impression reC'eived at the interview . 

is most important. 

Dr. Smith found Mr. Brown more qualified in terms of experience and academiC' 

preparation. In reaching this opinion in regard to qualifications, Dr. Smith took into 

account information he received from Mr. Brown, inC'luding the representation that Mr. 

Brown was a member of Phi Beta Kappa. In Smith's opinion, the July 1981 advertisement 

was written with a specific person in mind in order to discriminate against Mr. Brown. 

(Dr. Wilson, Mr. Jakl and Mr. Walker aU testified they never met Mr. Cohn or knew Mr. 

Cohn before he submitted his letter of application and resume after the ad appeared on 

July 24, 1981.) 

The thrust of the testimony presented by the Board C'entered around its position that 

it was reasonable to require teaching experienC'e at the secondary level, and therefore it 

was reasonable to hire Mr. Cohn. The Board tried to show that it complied with its 

affirmative action requirements. 

Dr. Wilson was qualified as an expert in school administration and affirmative 

action. He described how the vacaney in commereial foods eame about and how the 
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district hired for open positions. He pointed out that the district determined that 

someone with experienee was needed, and therefore he ealled his seeretary at the Board 

office and dietated an ad for an experieneed teacher (P-4). Someone experienced both in 

kitchen politics and in dealing with seeondary students was necessary, especially when 

dealing with commercial food students, who were often among the most disaffected in the 

school. 

Dr. Wilson described the screening process as one in which the principal does the 

initial interviewing. He directed Mr. Jakl to allow for six years of field experience but to 

look closely at anyone with high school experience. Dr. Wilson never particpated in these 

teacher interviews. He interviewed neither Mr. Brown nor any of the other candidates for 

the position of commercial foods teacher. He said it was the practice of the district to 

involve in the interviewing process a teacher in the area for which the person was being 

hired. The recommendation for the successful candidate had to come in writing from the_ 

principal. 

Mr. Jakl interviewed some of the candidates who applied for the commercial foods 

position. He gave Dr. Wilson all the applications, the advertisement, his notes and his 

recommendations, including his reasons for selecting Mr. Cohn, the successful candidate. 

Dr. Wilson then prepared a recommendation for the Board agenda with his conclusions, 

which were reached after reviewing the resumes and Mr. Jakl's decision. He was satisfied 

that Mr. Cohn had the high school teaching experience needed for this position. 

Dr. Wilson said that Mr. Brown was not equally qualified because he had never 

taught high school students, he had never been assigned as a regular high school teacher 

and he had never been evaluated as a high school teacher. He stated the reasons for Mr. 

Cohn's selection, which included working with Project CO-ED in Newark, effective 

training for dealing with disaffected youths. He knew that'Mr. Jakl had spoken to the 

evaluator at CO-ED who said that Mr. Cohn had good experience. Most important, during 

the year immediately preceding, Mr. Cohn taught in an approved high school commercial 

foods program in Piscataway and received good evaluations and a favorable 

recommendation from the staff. He therefore determined that Mr. Cohn was certifiable. 
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As the affirmative action officer, Dr. Wilson reviewed the applications to see if anyone in 

any protected class had qualifications equal to Mr. Cohn's. He felt that no one did. so \fr. 

Cohn was appointed. He told the Board's personnel committee that the affirmative 

action procedures had been followed. 

Or. Wilson was adamant that he neither met nor knew Mr. Cohn prior to his being 

selected to teach at the Sussex County Vocational-Technical School and therefore could 

not have known that Cohn had six years teaching experience. He was adamant that he 

never spoke to Mr. Brown before August 11, 1981, or since, except at a meeting with the 

Board on August 17, 1982. 

Or. Wilson testified that the starting salary for the commercial foods position was 

dependent on the degree and years of experience. The maximum salary for someone 

without a Bachelor's Degree was $19,213. The maximum for someone with an M.A. plus· 

45 credits was $22,820. Under no circumstances could any representative of the school 

district have told Mr. Brown that the position paid close to $30,000 a year. 

In 1982, Dr. Wilson prepared a readvertisement of the position. He complied with 

the affirmative action program in that instance by posting the ad with 30 agencies. 

including those dealing with minorities. The 1982 advertisement specified six years' 

teaching experience. Since Mr. Brown did not have the minimal qualifications, he was 

never called for a reinterview. 

During cross-examination, It came out that Dr. Wilson was disgruntled by the 

County Superintendent's investigation and complained that he never really knew what the 

complaint was aboUt. He said he disregarded the faet that Mr. Cohn's grades in the late 

1940's were Cs and Ds, feeling they were not relevant to his teaching abilities in the 

1980's. Dr. Wilson pointed out that since he has been superintendent of sehools, only two 

blacks have applied ror teaching positions, one of whom was hired. He noted that less 

than one-half of one percent of the population In Sussex County is black. Dr. Wilson said 
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he did not discriminate against Mr. Brown nor did he have any discriminatory purposes 10 

mind when he dictated the two advertisements. He did not see any overt or covert 

discrimination against Mr. Brown on the basis of racism by any members of his staff. The 

primary reason Mr. Cohn was hired was his recent secondary school teaching experience. 

Dr. Wilson's credibility was supported by his outstanding background and experience 

in the field of education. His demeanor was calm and he was collected during the course 

of pressing cross--examination. I accept as correct his representations concerning the 

importance to the district of hiring someone with recent secondary experience. While it 

is true that Dr. Wilson was angered and irritated by the investigation and subsequent legal 

proceedings as a result of Mr. Brown's complaint to such a degree that he wrote a 

complaining letter to the President of the United States, I cannot hold his exercise o( his 

First Amendment rights against him. 

Mr. Jakl interviewed both Brown and Cohn. He was candid and sincere and his 

description of the Brown interview, 85 set forth in paragraphs 16 through 22 of the 

stipulation of fact, is reliable. I accept Jakl's representation that Mr. Walker conferred 

with three of the applicants as 8 member of the "Screening Committee," and that Walker 

was consulted and gave his opinion in regard to three of the seven applicants. Mr. Jakl 

made the ultimate decision and filled out P-13 and P-14 before making inquiry about the 

applicants' backgrounds. After making his initial decision to hire Cohn, Jakl did call 

Project CO-ED and Piscataway. He learned that the letters of recommendation for Cohn 

were accurate and received no negative reports. 

Mr. Jakl conceded he did not make any inquiries about Mr. Brown but said he did 

not because Brown was not suitable for the position in the first place due to his lack of 

high school teaching experience. Mr. Jakl did consider Mr. Brown's Bachelor's Degree and 

the courses Mr. Brown had taken. However, Brown had no experience as a teacher. 

Further, Mr. Jakl, Who has worked with secondary school students in the vocational area 

for many years, had no indication that Mr. Brown had any understanding of the type or 

child he would have to teach. He received the impression that Mr. Brown would not make 

a good teacher and was concerned with Mr. Brown's manner of speaking to people, 
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including his vocabulary, which consisted of lengthy, multisyllabic words which might he 

over the heads or the children he would be teaching. He llgT'ees he de<'lined to read Ylr. 

Brown's resume and C. V. be<'ause they were mu<'h too lengthy. 

Mr. Jakl chose Cohn due to his high school teaching experience, despite a lack of 

academic credentials similar to Mr. Brown's. As principal of the school, Mr. Jakl felt it 

was crucial for the c?mmercial foods teacher to have the ability to connect with high 

school age students. Wile Mr. Brown had a great deal of managerial experience, Jakl 

felt that dealing with paid employees differs markedly from dealing with students. He 

pointed out that a teacher must put up with students' problems and that a teacher cannot 

fire a student. In Jakl's opinion, experience in managing restaurants does not qualify one 

to be a teacher. Mr. Jakl took the requirements of the a!firmative action plan into 

account but determined that Brown's qualifications were not equal to those of Mr. Cohn. 

Mr. Jakl did not know Mr. Cohn before he applied and therefore could not have known that . 

Mr. Cohn had six years of experience teaching high school students. Mr. Jakl did not 

know Mr. Brown before he applied for the position. 

Mr. Jakl did keep Brown's application on file for a year but did not contact him in 

1982 when the new advertisement was published because he did not consider the position 

really vacant since Mr. Cohn had put in a good year's teaching. Jakl's candor was most 

apparent when he conceded that the first ad could have been accidentally misleading 

concerning the requirement for six years' teaching experience. 

intentionally misleading. 

He insisted it was not 

Mr. Walker, a teacher of commercial foods, described his function as a full partner 

in the interview process for applicants for this new position. The interviews were 

informal, but he had an opportunity to speak with Mr. Jakl after all the interviews. 

Walker said that they were specifically looking for someone with teaching experience. 

He knew ahead of time that candidates were coming for interviews, although he did not 

re<'all if Jakl used the word "interview" when he was introduced to either Brown or Cohn. 

He vigorously denied Brown's assertion that there was rat poison in the school's kitchen. 

Mr. Walker said a successful teacher was desperately needed to handle the back of the 
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house in the commercial foods area. He thinks that people who have been in industry 

often have problems teaching high school students because their expectations for these 

students are far too high. 

Mr. Walker was an extremely credible witness. His background was impressive. He 

was past president of the local Teachers Union, chief of the Negotiating Team And 

chairman of the Grievance Committee. As a member of the NJEA Executive Committee, 

he had been part of the Affirmative Action Hiring Plan Team and was well aware of the 

necessity for implementing affirmative action policies when candidates of equal ability 

were present. 

Mr. Lombardo, who first arranged for Mr. Brown to meet with Jakl and eventually 

Walker, was not involved in the hiring of the commercial foods teacher in 1981 or 1982 

and had no part to play in the hiring decision. His testimony is not relevant. 

v 

Arguments or Counsel 

Counsel for Mr. Brown argues that not only has he proven a prima facie case, 

showing that he was a black and therefore in a protected class, that he was more qualified 

than the successful candidate and that the Bt)ard did not conform to its own affirmative 

action plan in 1981. He argues that he has shown that the reason Mr. Cohn was selected 

(his six years of teaching experience) has been proven to be pretextual, since both the 

expert testimony and the testimony of respondent's witnesses show that the 1981 ad die 

not refer to teaching experience, but asked for experience in the field. Counsel asserts 

that the testimony shows that Mr. Brown has a far superior background and experience to 

that of Mr. Cohn and is or superior intelligence. 

Petitioner urges that Ms. Thomas's analysis o( lack of compliance with the 

affirmative action plan should be accepted as fact and that I should conclude there was no 
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sereening eommittee, whieh is required. Counsel arf!UeS that even if the first 

advertisement, P-4, was not speeifieally tailored for Cohn, the seeond one, P-9. was 

obviously tailored not only to keep Mr. Cohn as a teacher. but to preclude Mr. Brown. 

Counsel asks me to draw an adverse inference from the faet that Mr. Cohn did not testify. 

that he would not have been a good witness and his testimony would have forced me to 

conelude that Brown wu superior to Cohn. 

Counsel asserts a theory that an absence of blacks from the workplaee shows that 

the Board has not put its affirmative action plan into dfect. Counsel urges that :vir. 

Brown be made whole for his loss of income from August 1981 to the present and that 

attorney's fees be awarded. Mr. Brown has waived any punitive or compensatory 

damages for pain, humiliation and suffering. 

Counsel for the Board argues that petitioner has not sustained his burden of proof· 

and that it has suecessfully shown that it had a legitimate, bona fide, nondiscriminatory 

reason upon which to base its decision to hire '.1r. Cohn. The Board asserts that Mr. 

Brown did not show that he had the qualirieations specified for the position (she years' 

teaching experience) nor that the reasons the Board wanted such 11 qualification imposed 

were untrue or insufficient. Respondent 11rgues that it had sn !lbsolute right to establish a 

bona fide qualification of teaching experience for the position and that this requirement 

was m11de known to applicants either through the ad in question or through Mr. Jakl 

during the course of the interview process. Counsel urges this judge not to second~ess 

its rejection of Mr. Brown; It argues that it reasonably arrived at its opinion that he was 

not qualified for the position, since it needed someone who had experience teaching 

secondary schools. 

Counsel for the Board urges that the basic problem in this ease is Mr. Brown's 

inability and unwillingness to understand that he was not selected simply because he did 

not have the breadth of teaehing experience it was seeking and not because he was a black 

man. Counsel argues that Mr. Brown falsely sought to bolster his allegedly superior 

credentials, which gravely impeached his credibility. Counsel also notes that Mr. Brown 

has a pretentious and pedantic attitude, whieh was noted by Mr. Jald in his interview and 
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which prompted Jakl to conclude that Mr. Brown would not relate well to se<'ondRrv 

school students. 

Counsel for the Board argues that should I conclude that discrimmation existed and 

that Mr. Brown should be made whole for not being hired, I must also conclude that he 

made no bona fide effort to secure employment during the period of time since he applied. 

He asserts Mr. Brown was required to act reasonably in regard to mitigation to assure 

that the Board's loss will be minimized. 

VI 

P~ of Paet re l.siluel in Conttvversy 

After reviewing and considering the testimony and evidence, and the demeanor and 

credibility of all the witnesses, as well as the posthearing briefs and reply briefs filed by 

both counsel and the applicable law, I make the following findings of fact in regard to the 

issues still in eontroversy. 

I. In July 1981, the Board of Education placed an advertisement in the newspapers 

for a eommereial foodS teacher. The ad asked for six years' experience, and 

did not specify teaching experience. 

2. Mr. Brown, petitioner here, and Stanley Cohn applied for the position of 

commercial foodS teacher. Mr. Brown did not (and still does not) have six 

years' teaching experience in the secondary sehools. Mr. Cohn had six years 

of experience teaching secondary school students. He had just completed a 

year in the Piseataway school system teaching· commercial foods at the 

secondary leveL He was looking for a job because he was subject to a 

reduction in force in that system. 
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3. Dr. Wilson directed Mr. Jakl, principal of the high school and assistant 

superintendent, to inform every applicant that the Board would give 

preference to or was looking for someone with six years' teaching experience 

at the secondary school level. Mr. Jakl complied with that request and every 

applicant was so informed. 

4. Mr. Jakl asked 1\Yr. Walker, the senior commercial foods teacher, to serve with 

him on an interview committee, which f find is the equivalent of a screening 

committeE~. Mr. Walker interviewed Mr. Brown and Mr. Cohn in an informal 

manner and conveyed his opinions to Mr. Jakl. 

5. The requirement for six years teaching experience was established by the 

Board because it is crucial for commercial foods teachers to have the ability 

to relate to high school age students, and especially to deal with problems of -

disaffected youth. 

6. Mr. Brown did not have superior qualifications to Mr. Cohn, especially when 

taking into account the Board's desire to have a teacher with six years of 

secondary school experience. 

7. The maximum salary which would have been paid to a person hired to be a 

commercial foods tacher, if that person had an M.A. Degree plus 45 credits, 

was $22,820. No Board representative told Mr. Brown that the job would pay 

close to $30,000. 

8. The Board complied with its own affirmative action plan when it decided to 

hire Mr. Cohn, because it concluded, after review of Dr. Wilson's 

recommendations based on Mr. Jakl's interview and the screening committee's 

interview, that Mr. Brown was not as qualified as Mr. Cohn tor this specific 

position. 

-19-

1825 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 36ll-85 

9. Neither Or. Wilson, \1r. Jakl or Mr. Walker ever met :\ir. Brown or Mr. Cohn 

prior to the placement of the July 1981. 

10. The testimony of the expert witnesses is based, in part, on inaccurate 

representations made to them by Mr. Brown, and therefore is not adopted 

here. There were no overt or subtle expressions of racial discrimination 

during the hiring process in the summer of 1981. 

!!. The impression a candidate gives at an interview is of crucial importance. :vir. 

Brown's interview convinced Mr. Jakl that he would not be a good secondary 

school teacher. Mr. Jakl, who has a great deal of experience in the field, 

concluded that Mr. Brown did not have an understanding of the type of child he 

would have to teach and was concerned that Mr. Brown might be talking over 

the heads of the children. I find as fact that Mr. Brown would have great , 

diCficulty in relating to disaffected vocational school students. 

12. The investigation of the County superintendent of schools and Ms. Thomas, the 

agent of the Commissioner of Education, relied on the paper credentials of 

both candidates. Mr. Stein was satisfied that Mr. Cohn possessed the 

secondary school experience asserted in his resume. Ms. Thomas's conclusion 

that there was no screening committee is not supported by the evidence before 

me. 

13. In 1982 an advertisement was placed for the position of commercial foods 

teacher because the Board was under the impression that it had to readvertise 

all positions taught by persons who had emergency or provisional certificates. 

That advertisement specifically asked for a person with six years' experience. 

Mr. Brown was not interviewed for the position in 1982 because he still lacked 

the requisite experience. The 1982 advertisement was not misleading in the 

least. lt was not discriminatory because it represented a continuation of the 
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Board's intent to hire someone with six years of secondary school teaching 

experience because of the problems at the school. 

14. Mr. Brown made numerous attempts to find employment after he was rejected 

Cor the position in August of 1981. Despite his self-described superior 

qualifications, he has been unable to obtain any employment since that time. 

15. Mr. Brown has earned little or no income since 1981. The documentation of 

same presented in this hearing is skimpy, at best. 

16. Mr. Brown is not, and never has been, a member of Phi Beta Kappa. Fairleigh 

Dickinson t'niversity did not have in 1955-56, and does not have today, a 

chapter of Phi Beta Kappa on any of its campuses. 

VB 

Coneluslons or Law 

The major question to be determined is whether the Board of Education of the 

Vocational-Technical School in the County of Sussex violated N.J.S.A. 18A:36-20, as well 

as N.J.S.A. 10:5-12a, which prohibit an employer from discriminating against any 

individual in the "terms, conditions or privileges of employment" on account of race. It is 

clear that the petitioner, Edward H. Brown, has the overall burden of proof by a 

preponderance of the eompetent and credible evidence, even where invidious 

diserlmination is alleged. Both attorneys agree that the standard of proof set forth in 

McDonnell-l?ouglas Corp. v. Green, 411 U.S. 792 (1913), as adopted by the State of New 

Jersey in Peper v. Princeton University Board of Trustees, 77 N.J. 55 (1978), is applicable 

to the ease at b8r. 
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Initially, a complainant must establish a prima facie case of discrimination. and 

that, in itself, is a delicate task. In the area of employment discrimination, it is 

generally recognized that such acts are more difficult to prove than other acts of 

discrimination. Clearly, no employer, when establishing terms snd conditions of 

employment, will explicitly differentiate on account of race. In this case. I conclude that 

'lr. Brown did present a prima facie case in accordance with the standards of '\1cDonnell

Douglas. as adopted by Peper, 77 N.J. at 81. Brown showed that he was a member of the 

protected class, and he further showed that he was qualfied to teach commercial foods 

pursuant to the description set forth in the advertisement published on July 24, 1981. He 

then showed that a white person was selected for the job, even though he (Brown) had 

equal, if not better, qualifications. 

Since a prima facie case was made, the Board was obligated to present legitimate, 

nondiscriminatory reasons for its failure to hire Mr. Brown for the position of commercial, 

foods teacher and to present evidence that it did comply with its affirmative action plan, 

as required by N.J.A.C. 4:6-1.1 et ~· The petitioner had the opportunity to rebut with 

evidence showing that the Board's reasons for hiring Mr. Cohn rather than him were 

pretextual, to cover up race discrimination. See, McDonnell-Douglas Corp. v. Green, 411 

U.S. 792, as well as Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

0981). In cases of employment discrimination, the burden of proof never shifts from the 

complainant to prove that the alleged reasons for the respondent's selection of another 

person were pretextual and that discrimination was the substantial factor in the selection 

process and was really the cause for his or her failure to be given the job sought. ~ 

v. Bushberg Brothers, Inc., 137 N.J. Super. 537 (App. Div. 1975). 

In evaluating the evidence here, I have certainly kept in mind the underlying 

salutary purposes of the Law Against Discrimination, as stated in N.J.S.A. 10:5-3, 4 and 6, 

and as applicable to the ease at bar, pursuant to N.J.S.A. 18A:6-9, which permits the 

Division on Civil Rights and the Commissioner of Education to have concurrent 

jurisdiction in determining complaints of discrimination involving the public schools of 

this State. It has been determined that generally complaints of discrimination in the 

school system should be decided by the Commissioner of Education, !!!!• Hinfey v. 
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Matawan Regional Board of Education, 77 N.J. 514 (1978) and Teaneck Bd. of Ed. v. 

Teaneck Teachers Association, 185 ~Super. 269 {App. Oiv. 1982). ~· ~ 

Organization for Women v. Little League Baseball, Inc., 127 N.J. Super. 522, 533 (1\pp. 

Div. 1974). The purpose of the law is remedial and should be read with an approach 

sympathetic to its objectives. ram !!Ware that discriminatory conduct is g-eneral!~ covert 

and subtle in nature and that a complainant does not have to prove that a respondent 

announced such a policy overtly. This judge can determine whether the respondent had a 

discrimin11tory intent toward the complain11nt or petitioner by elCamining what was donE' 

and said and by reviewing the totality of the circumstances of the entire transaction. 

Parker v. Oombierer, 140 N.J. Super. 185, 189 (App. Oiv. 1976). I have taken such 11n 

approach in the case at bar. 

In reviewing the entire episode, from the time the Board determined that a 

commercial foods position was vacant through the publishing or the 1981 ad, to the. 

interviewing by Mr. Jakl and Mr. Walker, to the determination of the superintendent and 

the Board that it would hire Mr. Cohn, I conclude that petitioner has not carried his 

ultimate burden of proof, which never leaves him, that the Board's decision to hire VIr. 

Cohn, based on his recent experience teaching commercial foods to secondary student~. 

was unreasonable. I have reviewed the ad in question (P-4), which states "applicants 

must possess a current vocational teaching certificate Q!: have six years' experience ... .'' 

[emphasis added) It is the argument of petitioner that the ad, in and of itself, was 

either tailored to Mr. Cohn's qualifications or indicated that the Board never considered 

teaching experience when it published the ad and used that reason to discriminate against 

him on the basis of race. Since neither Dr. Wilson nor Mr. Jakl had ever met '\fr. Cohn or 

knew of his qualifications prior to the publication of the ad, there can be no finding that 

the ad was tailored to Mr. Cohn's qualifications. While the ad may have been 

accidentally and unintentionally misleading, most important is the unrebutted, 

uncontroverted fact that Mr. Jakl told every applicant who came before him that 

experience in teaching commercial foods to secondary school students was extremely 

important to the Board. Mr. Brown's testimony concerning the interview confirmed that 

Mr. Jakl told him this. Mr. Brown went out or his way to compare his teaching of 

freshmen in the Community College and working with students in the HEP program at 

Pairleip Dickinson with regular teaching of secondary students. 
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Further evidence of the reasonableness of the requirement of stx years' experience 

can be found in the testimony of lVIr. Jakl, Dr. Wilson and 'fr. Walker, all of whom had 

great experience in the area of teaching vocational-technical students. Each indicated 

that a teacher with secondary experience in vocational schools was preferable, since they 

needed someone who would relate well to the disaffected students who were the majority 

of commercial foods instructees. 

I CONCLUDE that Mr. Brown has not carried his burden to show he was more 

qualified to teach secondary school students than Mr. Cohn. The expert opinions of Drs. 

Saunders and Smith relied, at least in the ease of Dr. Smith, on an incorrect statement 

presented to them by Mr. Brown that he was a member of Phi Beta Kappa. The 

qualifications presented in Mr. Brown's resume and C.V. were pufCed and overspoke his 

academic background and work experience. 

Petitioner's counsel graciously took upon himself the responsibility for the 

statement in the stipulation that petitioner belonged to Phi Beta Kappa, saying it was due 

to a typographical error. Pursuant to his representation, I corrected that stipulation on 

March 17, 1986. However, counsel could not explain away Mr. Brown's testimony before 

me and his representations to Dr. Smith and others. 

Mr. Brown has not shown he was more qualified just because of his experience in the 

food service industry. Persons who have experience in running and managing restaurants 

are not always the best persons to teach students because they expect too much from high 

school students and do not understand that they cannot fire them as they ean paid 

employees. I have further found that Mr. Brown did not have six years' hands-on 

experience teaching high school students. Any experience he had with the HEP program 

at Fairleigh Dickinson University in the 1960's was not instructional and was at least 15 

years pl'ior to his application for this position. This is in sharp contrast to Mr. Cohn, who 

taught high school students the previous year and who received good evaluations for his 

work in Piscataway and in Project CO-ED. (See, R-10, 11 and 12.) 
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It is obvious that the Board had a legitimate reason to want to hire a person with 

secondary school experience to teach the disaffected youngsters who participate in 

commercial foods in the Sussex County Vocational-Technical School. It relied on the 

recent high school experience and good evaluations of Mr. Cohn in hiring him. It made a 

reasonable conclusion, with which I concur, that Mr. Brown is not the sort of person who 

can relate well to secondary school students in a vocational-technical school. I conclude 

that the Board has presented bona fide reasons why it hired Mr. Cohn instead of 'VIr. 

Brown, and I base this conclusion on the credibility, sincerity and honesty of the Board's 

witnesses, which is to be contrasted with my lack of faith in the testimony of Mr. Brown 

himself. 

I have carefully reviewed Ms. Thomas's testimony concerning the affirmative action 

plan and her conclusion that the requirement for a screening committee was not followed. 

Ms. Thomas was e credible witness and lam concerned with her conclusions. However, I· 

have found as fact that Mr. Walker was part of the interview process, did interview both 

Mr. Brown and Mr. Cohn and did give his opinions to Mr. Jakl before Mr. Jakl made the 

ultimate decision. Mr. Walker's credibility was unimpeachable as was his dedication to 

the teaching profession. While it may have been the better practice for Mr. Jakl to have 

specifically told Mr. Brown that Walker was part of a screening committee, I do note that 

the interview took place during the summer when school was not in session and was done 

on an informal basis. An informal screening committee is not forbidden. 

Petitioner and Ms. Thomas assert the affirmative action plan was not followed 

because it lacked a screening committee and beeause the ad was tailored to Mr. Cohn's 

qualifications. I have found as fact that there was a screening committee. which 

consisted of Mr. Walker and Mr. JakL I have further found that P-4, the July 24, 1981 ad, 

was not tailored for Mr. Cohn since neither Wilson nor Jaki knew Mr. Cohn (nor did they 

know Mr. Brown) before the ad was dictated and published. In reviewing the details or 

the affirmative action plan, including the requirements for posting and mailing, I conclude 

that all requirements were met. I further conclude that there is no requirement in the 

entire plan for a screening committee, albeit that one did exist. 
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I have also reviewed N.J.A.C. 6:4-1.1, Equality in Educational Programs, very 

carefully. It was Ms. Thomas's opinion that this regulation, as well as the affirmative 

action plan, requires 11 screening committee. N.J.A.C. 6:4-l.l!.! ~··does not require a 

screening committee for employment purposes. Therefore, I conclude that the Board did 

comply with its own affirmative action plan and did not violate its poliey to appoint 

minority applicants who are members of protected classes if those persons possess equal 

qualifications to the nonprotected person. In the case at bar, petitioner was not as well 

qualified for the position of teacher of commercial foods as the successful candidate 

because he did not have recent secondary school experience and because he did not appear 

to be the sort of person who could relate well to the disaffected youths in the program. 

The Board did not violate its affirmative action policy because it did post, publish and 

mail the ad in question to the agencies listed at the conclusion of its own affirmative 

action plan. The ultimate conclusion is that petitioner has not shown by a preponderance 

of the evidence that he was discriminated against on the basis of race. Since the . 

requirement and/or desire for six years teaching experience has been shown to be 

reasonable and not pretextual in the circumstances here, the 1982 ad was not 

discriminatory. 

The remaining issue set forth in the Prehearing Order concerns relief to which 

petitioner would be entitled if he should prevail. I have reviewed petitioner's proofs in 

regard to salary to which he might have earned had he been employed, as well as attempts 

he said he made to mitigate respondent's damages. The maximum salsry petitioner 

could have received had he been employed Cor the 1981-82 school year was $19,470 !for a 

BA degree without any postgraduate credits), ~ page 2 of J-2 in evidence. J-2 is 

adopted as fact in this case, and the total salary to which he would be entitled if he 

ultimately prevails can be determined Crom a review of said document, putting Mr. Brown 

on step 12 with a BA degree. 

Mr. Brown was aware of his duty to mitigate. He testified as to his earnings from 

July 1981 to date, which evidence was minimal, to put it kindly. According to Mr. Brown, 

he had very little income during the years following his rejection for the position of 

teacher of commercial foods and lived on an inheritance. The ta.x returns and other 
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documents are so skimpy that it is impossible for this judge to make an ultimate 

conclusion, should Mr. Brown eventually prevail, as to what monies should be deducted 

from the total sum he might have earned. I do find that Mr. Brown made efforts to 

obtain other employment since 1981 but was unable to obtain even one offer of 

employment, despite his assertion of superior qualifications and assiduous efforts to 

obtain employment. 

The law concerning mitigation of damages is set forth in Goodman v. London Metals 

Exchange, Inc., 86 !!d.: 19 (1981). It states that the measure of damages is the salary that 

would have been paid to the wrongfully discharged (or wrongfully not hired) employee. !!:!· 
at 34. However, "the employer has been permitted to reduce its damages by showing that 

the employee has earned wages from other employment. [citations omitted] The 

employer may also reduce the award by showing that the employee could have secured 

other employment by reasonable eftort, but did not." [citations omitted) Ibid. To , 

avoid further litigation in this already protracted case, I have reviewed the mitigation 

argument presented by respondent. Mitigation of damages requires the discriminatee to 

lower ~is sights and accept employment with lower pay, different work or at a distant 

location as time passes and he does not obtain employment comparable to that which he 

would have had had he not been discriminated against. !!;!. at 36-3!1. It is clear that 

mitigation, including the "lower sights" principle, is an affirmative defense and the burden 

of proving the appropriateness of its application to the case at bar rests on the Board of 

Education, the putative employer. No evidence was presented by respondent to show that 

comparable employment opportunities were available or that even if the lower sights 

doctrine were applicable, there were other suitable jobs. The Goodman Court 

specifically rejected the holding of Talman v. Bd. of Trustees of Burlington Cty. College, 

169 !!:!!: §!!e!!:. 535 (App. Div. 1979), certif. den. 81 N.J. 407 (1979), which required a 

discriminatee to exercise reasonable efforts and which imposed the burden of proving 

mitigation or failure to mitigate on both the employer and discriminatee instead of just 

the employer. [ therefore conclude that should Mr. Brown ultimately prevail, and my 

conclusion that he did not prove discrimination on the basis of race be reversed, then Mr. 

Brown would be entitled to the salary he would have earned had he been employed by the 

Board from 1981 as a teacher of commereial foods. He would be entitled to interest as 
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provided by _!!:. 4:42-ll(a}(i) and Iii). The total amount, of course, must be reduced by 

whatever income Mr. Brown earned between 1981 to date, as described in P-ll. P-18 and P-

19 and his testimony. 

For all the foregoing reasons, I have determined to dismiss the petition of \clr. 

Brown because he has not proven racial discrimination and because he has not shown thnt 

the affirmative action plan of Sussex County Vocational-Technical School was violated. 

Accordingly, it is hereby ORDERED that the petition of Edward H. Brown be, and 1s, 

hereby DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if SAUL 

COOPERMAN does not so act in forty-five (45) days and unless such time limit is 

otherwise extended, this recommended decision shall become a final decision in accor

dance with N.J.S.A. 52:14B-10. 

I hereby PILE this Initial Decision with SAUL COOPERMAN for consideration. 

DATE 

DATE 

amn/le 

JUM 2- 1986 
Receipt Acknowledged: 

J;~~~~ 
DEPfiiTMENTOF EDUCATION 
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EDWARD BROWN, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE VOCA
TIONAL SCHOOL IN THE COUNTY OF 
SUSSEX, 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner and reply exceptions thereto were filed by the Board 
within the time prescribed by N.}~A_,_g_c l:l-16.4a, b and c. The 
Board's primary exceptions, which were affixed to its reply excep
tions were untimely, however. 

Petitioner's exceptions initially request that Deputy 
Commissioner (sic) McCarroll not be allowed to reviE'w or have input 
to the decision herein, since he was involved in a recent case 
concerning petitioner. 

Petitioner contends, in~er ali.;i. that the following con
clusions and findings of fact in regard to the issues in controversy 
made by the AW were contrary to the weight of the evidence and 
should be reversed: 

1. In paragraph 4, the finding of an equivalent 
screening committee that Mr. Jakl and 
Mr. Walk.er were supposedly on The denial 
of Nida Thomas's uncontroverted testimony as 
to the procedures and acception of the 
screening committees availability as veri
fied by her testimony in showing that in her 
experience the use of these screening forms 
and the like. 

2. In paragraph 5, the requirement of six (6) 
years of teaching experience was not estab
lished. No member of the Board of Education 
was brought into court to testify that in 
fact that was their standard. The only two 
individuals that were brought into testify 
that regards to that was Mr. Jakl, school 
principal and Dr. Wilson, the school 
Superintendent. There was no showing of an 
establishment of the requirement of six (6) 
years teaching experience especially in 
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light of the establishment of the amount of 
teachers who lacked teaching experience in 
their school system and the advertisements. 

3. In paragraph 6, it was shown by proof that 
Mr. Brown does in fact have superior quali 
fications. If we even discount both experts 
that were submitted by the petitioner, 
namely Dr. J. Harry Smith and Dr. Leonard J. 
Saunders, we still have the testimony of 
Dr. Dale Reinhardt, former Superintendent of 
Schools of Susex (sic) County, who was 
qualified, and who had stated that he also 
believed that Mr. Brown was superior in 
qualifications. 

4. I dispute paragraph 8. The Board could not 
have complied with its own Affirmative 
Action Plan since in fact it was complying 
with the recommendations of Dr. Wilson who 
as testified by Nida Thomas of the State 
[Department of Education] had not conformed 
to his Affirmative Action Plan. 

S. In paragraph 10, even if there were accurate 
statements made, the overall testimony of 
both expert witnesses indicated that 
Mr. Brown qualifications were such and so 
much more superior that Mr. Cohn's that he 
was eminently more qualified and the testi
mony of both witnesses. plus Dr. Reinhardt, 
should have been considered and adopted 
herein. 

6. In regards to paragraph 11. the impression a 
candidate gives at an interview of crucial 
importance. However, it is stated in the 
Stipulation of Facts Complaint, discovery 
and evidence, the only main reason that the 
Board denied Mr. Brown his employment was 
not in his impression because the report 
indicates that the impression was superior 
and was marked superior. It was only that 
he did not have teaching experience. Para· 
graph 11 should be discounted completely. 

7. In paragraph 12, it is correct in 
Ms. Thomas's conclusion that there w.1s no 
screening committee. The evidence does 
support it by the referral to 
Dr. Reinhardt's investigations himself. 

8. Paragraph 13 is a conclusion not based on 
the facts and is in fact the main reason 
showing pretextual activities. 

(Petitioner's Exceptions, at pp. q lOl 
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Pet it ioner further excepts to the following cone 1 us ions of 
law made by the ALJ: 

While petitioner agrees that discriminatory conduct is 
generally covert and subtle in nature, it is his contention that 
when the superintendent of schools exercises his First Amendment 
rights, which he has a perfect right to do, in writing a letter to 
the President of the United States complaining about the procedures 
in Affirmative Action. "it shows a bit sutlely (sic) that in fact he 
is not a wi 11 ing partie i pant in Aff i rm9.t i ve Act ion." (Petitioner • s 
Exceptions. at p. 11) 

Petitioner further contends that none of the Board members 
were consulted in this matter nor did they testify as to exactly 
what happened on the recommendations. 

Petitioner excepts to the AW' s finding that 
screening committee in the face of Nida Thomas's 
Dr. Reinhardt's conclusions. 

there was a 
report and 

Petitioner further avers that there was teaching 
experience shown through his credentials. Petitioner notes in the 
testimony not mentioned in the initial decision that one of the 
women interviewed actually had teaching experience. Petitioner 
avers that the court discounted that factor. He queries why the 
female candidate was not indicated as a primary applicant. if 
teaching experience were to be the primary interest. Further. peti
tioner avers that "it is clear that there was an injection of the 
six (6) years experience and it was pretextual in nature." (Peti
tioner's Exceptions, at p. 12) 

Petitioner's exceptions concluded that the court could not 
find that an informal screening committee existed. Petitioner 
suggests that Nida Thomas was a Deputy Commissioner and that she 
made the proper findings that the Board had not conformed to its 
affirmative action plan. Further, petitioner avers that 
Dr. Reinhardt was in fact correct. Petitioner contends that the 
conclusions of the AW are contrary to the weight of the evidence. 
He contends he has met his burden of proof and, thus. has proven 
race discrimination. Petitioner prays for back salary and employ
ment. 

The Board • s reply exceptions note object ion to the request 
of counsel for petitioner that Deputy Commissioner (sic) McCarroll 
not be permitted to participate in any way in the Commissioner's 
review of the initial decision herein, based upon a possible 
conflict since he was involved in the recent case of Edward Brown v. 
Board of Education o.L_th~_I.Q.wn_ship __ oi_~rt_<!_~L<l.! .• decTdeifby-the 
Commissioner February 7, 1985, aff'd State Board June 5, 1985, aff'd 
New Jersey Superior Court. Appellate Divis ion. March 26, 1986. The 
Board contends that 
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* 1'~'[Deputy] Commissioner McCarroll was not so 
involved at the trial level of this matter as to 
which [the] Final Decision was affirmed in the 
Appellate Divis ion. Of course, ·if Deputv Commi s
sioner McCarroll feels that he should recuse him
self, we would leave this matter entirely to his 
own decision or to [the Commissioner's) discre
tion. 
(Board's Correspondence, dated June 12, 1986) 

The Board's reply exceptions include the following: 

1. E:~c:.eJ.ltLon __ h_lLilC:..Qrl_trO'{~Z:t.E!<L_ta~~s: The Board states 
that the ALJ's determination was accurate that the affirmative 
action plan of the Board did not require a review committee, but 
that the procedure used in the instant matter constituted an 
adequate review committee. The Board avers that the testimony of 
Nida Thomas, then Assistant Deputy Commissioner of the State Depart
ment of Education, that there was no review committee, was not based 
upon any investigation made by her of the actual procedure used. but 
was based upon mere hearsay and self-declarations provided by peti
tioner. The Board avers no witness at the hearing disputed the 
testimony presented on its behalf that the candidates considered for 
the position were interviewed by these members of the committee and 
that they then conferred and came to the conclusion that petitioner 
was not equally qualified with the candidate selected. 

The Board avows that the fact that Mr. Cohn was not called 
as a witness is immaterial to the fact that all of the testimony, 
not contradicted in any way, indicates that both candidates were 
interviewed by both members of the committee. 

The Board further contends the evidence and decision 
disclose that the ALJ was aware that at the time of the selection of 
Mr. Cohn, there were no black professionals on the staff, although 
there had been black teachers on the staff in the past and one black 
nonprofessional was employed at the time of said hiring. The 
decision further discloses a finding, avers the Board, which was not 
contested, that less than one-·half of one percent of the indigenous 
population of Sussex County is non-black, thus providing a very 
limited source for black candidates. 

Further, avers the Board, the decision indicates a finding 
by the ALJ that although P-5 advised petitioner that he would be 
contacted if the position again became vacant, this was not 
prejudicial because of the clear finding that he still remained 
unqualified under the standards of employment established for the 
position and that this issue was duly considered when petitioner 
reapplied without having been contacted, not only by the officials 
in charge but by the entire Board of Education at a conference with 
petitioner and his attorney. 
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2. ~ce2tion 4, Analysis of the Jestimo_I'!Y: The Board 
contends that any inference which the ALJ may have drawn from peti
tioner's contention that Mr. Jakl was wearing a jogging suit while 
interviewing petitioner is misplaced since Hr. Jakl has never owned 
a jogging suit. The Board avers that the testimony of Mr. Jakl as 
to this issue was found to be more credible than the testimony of 
petitioner and such conclusion was fully justified. Further, the 
Board avows that the conclusion drawn by the ALJ that Dr. Reinhardt 
was a reticent witness is entirely proper and should not be 
disturbed. The Board avers that the ALJ was in a position to 
observe the demeanor and manner of testimony of Dr. Reinhardt. 

The Board's exceptions aver also that the finding of the 
court that, notwithstanding the advertisement, petitioner and all 
other candidates were advised that the advertisement calling for six 
years of experience was intended to signify six years of actual 
teaching experience, was totally uncontradicted by any witness. 
Further, the Board replies that the allegation in petitioner's 
exceptions that Witness Stein refused to talk to petitioner's 
counsel was not supported by any evidence or representation made 
before the court. On this point, the Board contends also that there 
is no basis for any finding that the testimony of Mr. Stein was in 
any respect lacking in credibility. The Board avows: 

Indeed, he was not a hostile witness but a 
neutral witness, attempting to set forth the 
facts as truthfully as possible. Nothing in 
Mr. Stein's testimony rebuts the finding that 
Mr. Cohn possessed the qualification of six years 
of teaching experience and Mr. Brown did not. 

(Board's Reply Exceptions, at pp. 3-4) 

Further, the Board states in reply exceptions that the 
conclusions drawn by the ALJ in the initial decision, ant~. are not 
contrary to the weight of the evidence. Clearly, there was no 
intentional modification of the advertisement in 1982 because it 
merely set forth what had been made explicitly clear at the inter
views in 1981, namely that teaching experience was intended to be a 
condition of employment of paramount consequence. The Board argues 
that petitioner's argument that two candidates, petitioner and Cohn, 
should have been re-screened in 1982 is totally without merit. The 
Board avers that it is uncontradicted that petitioner had no changed 
circumstances which would have justified consideration of his 
candidacy and the ALJ was entirely correct in concluding that there 
was nothing pretextual in this procedure. 

3. 
Cont rove!_S_y: 
made by the 
avers, inte~ 

a. 

ExCeJ2!_ion __ 6, Findii!&L of Fact R~rdinL._!!su_E!L_i!l 
The Board contends that none of the findings of fact 

ALJ were contrary to the weight of the evidence. It 
ali(l, that 

The finding that Mr. Jakl and Mr. Walker 
constituted a screening committee adequate 
to review the qualifications of candidates 
for purposes of the Affirmative Action Plan 
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was amply supported by the evidence. The 
Board states that the testimony of Nida 
Thomas was not uncontroverted but was, 
instead. totally refuted by the direct 
testimony of all the witnesses for the Board 
which testimony establishes beyond doubt 
that the review undertaken by Mr. Jakl and 
Mr. Walker constituted a full review of the 
qualifications of all candidates. The Board 
views Ms. Thomas's testimony as relevant 
only as to the question of the form rather 
than the substance of the screening process 

b. The Board replies that the exception to the 
effect that no proofs were offered other 
than the testimony of Dr. Wilson and 
Mr. Jakl that the requirement established as 
a guideline for employment of teachers was 
teaching experience is wholly without 
merit. The Board contends that the policy 
of the school was established by the 
exhibits entered into evidence and the 
guideline requiring teaching experience 
rather than industrial experience is wholly 
rational and consistent with good educa~ 
tional principles. 

c. The Board contends that the issue set forth 
in paragraph 8 of the Findings of Fact in 
the initial decision really constitutes the 
ultimate issue in this case. The Board 
contends that all of the evidence fully 
ustifies a finding that the Board. through 
its administrative officials and Board 
policy, had concluded that teaching 
experience was a prerequisite to qualifica
tion for employment of paramount impor
tance. The Board avows, "The uncontroverted 
proofs that the standard for qualification 
for the employment of a teacher of 
Commercial Foods was six years of actual 
teaching experience, leaves (sic) no room 
for doubt that only Stanley Cohn met this 
prerequisite." 

(Board's Reply Exceptions. at p. 6) 

d. The Board avers that the conclusions of 
paragraph 10 of the Findings of Fact, that 
the testimony of the expert witnesses was 
based in part on the representations made to 
them by petitioner, are fully justified. 
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Indeed, these representations included 
an apparent deliberate misrepresenta
tion that Petitioner had graduated Phi 
Beta Kappa, a false representation 
which obviously greatly affected the 
conclusions of the trial judge who 
heard the testimony and observed the 
witnesses. 

Obviously, the conclusions set forth in 
paragraph 11 of the Findings are based 
upon the credible testimony of those 
persons who conducted the interview 
that Mr. Cohn was found to have 
superior qualifications in all 
respects. Great weight must be given 
to the final sentence of paragraph 11 
incorporating the finding by the trial 
judge that, from her observations. 
Mr. Brown "would have great difficulty 
in relating to disaffected vocational 
school students." 
(Board's Reply Exceptions, at pp. 6-7) 

4. Exception 7, Conclusions o(~_~: The Board agrees 
with the conclusions drawn by the AW from the legal precedents 
cited. The Board avows that petitioner's argument that by writing a 
letter to the President of the United States. Dr. Wilson was 
demonstrating an unqualified objection to affirmative action as a 
policy, is specious. Petitioner does not like the results of this 
decision but nothing in his argument, asserts the Board, sustains 
his position that the decision should be reversed. The Board argues 
that petitioner's claims must be dismissed because he has failed to 
sustain the burden of proof imposed upon him by law. 

Upon a careful review of the record before him, the Com
missioner notes the absence of a transcript being provided by the 
parties of the proceedings below. Consequently, he adopts as his 
own the findings of fact as well as the determinations regarding 
credibility of witnesses as established by the AW, who was witness 
to the entire proceedings. 

The Commissioner further finds, as did the ALJ, that peti
tioner established a prima facie case of race discrimination in 
accordance with the standard SOl McDonnell-Douglas Corp. v. Green, 
411 U.S. 792 (1973) as adopted by New Jersey in Peper v. Princeton 
University Board of Trustees, 17 N.J. 55 (1978). The Commissioner 
also concurs with the ALJ that the Board articulated a legitimate 
non-discriminatory reason for its failure to hire petitioner. (See 
Initial Decision, ant~) 

The Commissioner further notes that in a disparate treat
ment, race discrimination case, 
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the great majority of cases will turn on the 
third stage, whether or not the plaintiff can 
establish that the defendant's articulated reason 
for its actions is in fact pretext. There are 
three general categories of evidence that can be 
presented by the parties: 

(1) direct evidence of motive; 
(2) statistical evidence; and 
(J) comparative evidence. 

Direct evidence of discriminatory motivation 1s 
now relatively unusual. Statistics. all
important in class actions and adverse impact 
cases, are of relatively low importance in an 
individual disparate treatment case.*** 

The key is usually comparative evidence. 1n· ... :,rn 
all instances of comparative evidence, the 
critical question is whether the persons sought 
to be compared by either the plaintiff or the 
defendant are in fact in a comparable factual 
setting.' 

As to Issue One enumerated in the Prehearing Order. whether 
petitioner was as well-qualified for the position of teacher of 
commercial foods as the successful candidate, the Commissioner finds 
that the matter hinges on whether the announcement that the Board 
preferred a candidate with six years t_ejlc}!i!J_g experience was a 
properly established criterion, not a pretext for race discrimina
tion. Since the burden of persuasion never shifts from petitioner 
to establish that the Board's proffered nondiscriminatory reason for 
its failure to hire him was pretextual and that discrimination was 
the substantial factor in the selection process. (l:i.,<!rvard v. 
Bu~h_!:>_~r_z__!lro_tti.e_r~,_:[l}~, 137 l't± Sup~~. 53 7 (App. Di v. 1975); see 
also McDgnf!t:!ll_:~~u_gJ_i!_~ __ _<::~. ~.!!P._rjl, as well as !exas. __ _D~~tmef}~ 9f 
~OIIllii\Jn_ity_[\_f_fair.!l_~v--'--~IJEA!.!1_~. 450 !'..:!>.· 248 (1981)). petitioner was 
required to prove that the ad qualifications were either solely 
tailored to Mr. Cohn's qualifications or were indicative of the fact 
that the Board never intended teaching experience to be a 
consideration. The Commissioner finds, as did the ALJ. that 
petitioner has failed in his burden of proof on this issue. As 
stated by the ALJ: 

While the ad may have been acCidently and 
unintentionally misleading, most important 1s the 
unrebutted, uncontroverted fact that Mr. Jakl 
told every applicant who came before him that 

Barbara Lindemann Schlei and Paul Grossman, ~mployment_ Dis
£~~!11il!!!.tion _ __1a_w, 1983, American Bar Association, Chicago, pp. 14-15. 
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experience in teaching commercial foods to secon
dary school students was extremely important to 
the Board. Mr. Brown's testimony concerning the 
interview confirmed that Mr. Jakl told him this. 

(Initial Decision, ante) 

Similarly, the Commissioner finds that petitioner has not 
shown he was more qualified just because of his experience in the 
food service industry As stated by the ALJ: 

Persons who have experience in running and 
managing restaurants are not always the best 
persons to teach students because they expect too 
much from high school students and do not under
stand that they cannot fire them as they can paid 
employees. I have further found that Mr. Brown 
did not have six years• hands-on experience 
teaching high school students. Any experience he 
had with the HEP program at Fairleigh Dickinson 
University in the 1960's was not instructional 
and was at least 15 years prior to his applica
tion for this position. This is in sharp 
contrast to Mr. Cohn, who taught high school 
students the previous year and who received good 
evaluations for his work in Piscataway and in 
Project CO-ED. (See, R-10, 11 and 12.) 

It is obvious that the Board had a legitimate 
reason to want to hire a person with secondary 
school experience to teach the disaffected 
youngsters who participate in commercial foods in 
the Sussex County Vocational-Technical School. 
It relied on the recent high school experience 
and good evaluations of Mr. Cohn in hiring him. 
It made a reasonable conclusion, with which I 
concur. that Mr. Brown is not the sort of person 
who can relate well to secondary school students 
in a vocational-technical school. I conclude 
that the Board has presented bona fide re.3sons 
why it hired Mr. Cohn instead of Mr. Brown, and I 
base this conclusion on the credibility, 
sincerity and honesty of the Board • s witnesses, 
which is to be contrasted with my lack of faith 
in the testimony of Mr. Brown himself. 

(Initial Decision, ~te) 

Petitioner's exceptions bring nothing new to the record in 
this regard. Without further evidence the Commissioner finds no 
basis for disputing that which was established by the ALJ on Issue 
One. As to the reasonableness of requiring six years teaching 
experience for the position, the Commissioner concurs with the ALJ 
that: 
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Further evidence of the reasonableness of the 
requirement of six years' experience can be found 
in the testimony of Mr. Jakl, Dr. Wilson and 
Mr. Walker, all of whom had great experience in 
the area of teaching vocational-technical 
students. Each indicated that a teacher with 
secondary experience in vocational schools was 
preferable, since they needed someone who would 
relate well to the disaffected students who were 
the majority of commercial foods instructees. 

(Initial Decision, ~~~) 

Concerning Issue Two, that is, did the Board violate its 
affirmative action policy regarding minority applicants 1n failing 
to appoint petitioner to the position of teacher of commercial 
foods, the Commissioner finds that the Sussex County Vocational 
Board of Education is obliged to carry out the mandates of its 
affirmative action plan to seek and hire persons who represent 
minorities. However, it is not obliged to meet its requirements by 
hiring someone less qualified than the person ultimately selected 
for the position of teacher of commercial foods. Having established 
that petitioner was not as well-qualified as Mr. Cohn, by virtue of 
his lack of secondary teaching experience, and his perceived 
inability to relate to secondary students, the Commissioner concurs 
with the ALJ that: 

'"'«' In the case at bar, petitioner was not as 
well qualified for the position of teacher of 
commercial foods as the successful candidate 
because he did not have recent secondary school 
experience and because he did not appear to be 
the sort of person who could relate well to the 
disaffected youths in the program. The Board did 
not violate its affirmative action policy because 
it did post, publish and mail the ad in question 
to the agencies listed at the conclusion of its 
own affirmative action plan. The ultimate 
conclusion is that petitioner has not shown by a 
preponderance of the evidence that he was 
discriminated against on the basis of race. 
Since the requirement and/or desire for six years 
teaching experience has been shown to be 
reasonable and not pretextual in the circum
stances here, the 1982 ad was not discriminatory. 

(Initial Decision, ~~te) 

The Commissioner finds, as did the ALJ, in addition, that 
the 1981 job requirements were similarly not pretextual, because all 
candidates were apprised at the time of interviewing of the Board • s 
preference for secondary teaching experience. Therefore, they too 
were in keeping with the Board's affirmative action plan. 
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Finally, since the Commissioner finds that petitioner has 
failed to meet his burden of persuasion in the instant matter, it is 
unnecessary to reach the remaining issue set forth in the Prehearing 
Order, concerning relief to which petitioner would be entitled if he 
should prevail. 

Accordingly, the Commissioner finds and determines that 
petitioner has failed to prove race discrimination and has not shown 
that the affirmative action plan of Sussex County Vocational School 
was violated. The instant Petition of Appeal is thus dismissed with 
prejudice. 

COMMISSIONER OF EDUCATION 

July 11, 1986 
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EDWARD BROWN, 

PETITIONER-APPELLANT, 

v. STATE BOARD OF EDUCATION 

BOARD OF EDUCATION OF THE VOCA
TIONAL SCHOOL, IN THE COUNTY OF 
SUSSEX, 

DECISION 

RESPONDENT-RESPONDENT. 

Decided by the Commissioner of Education. August 11, 1983 

Decided by the State Board of Education, May 2, 1984 

Remanded by the Appellate Division, April 4, 1985 

Decided by the Commissioner of Education, July 11, 1986 

For the Petitioner-Appellant, Gerald B. Hanifan, Esq. 

For the Respondent-Respondent, Emanuel A. Honig, Esq. 

After careful review of the record in this case, we concur 
with the Commissioner's conclusions that Petitioner failed to prove 
that the Board's decision not to employ him was the result of 
unlawful racial discrimination and that Petitioner failed to show 
that the Board violated its affirmative action plan. In concurring 
with these conclusions, we agree, based on the record, that 
Petitioner has failed to establish that the Board's stated 
preference for a candidate with six years of teaching experience was 
pretextual. Further, although the record indicates that Petitioner 
had many qualifications making him suitable for employment in 
various capacities, we emphasize that six years of teaching 
experience was not among his qualifications. Accordingly, we agree 
that the Board's conclusion that Petitioner was not as well 
qualified as the successful candidate for the specific position at 
issue and its consequent decision to select the other candidate was 
not in violation of the Board's affirmative action plan. See 
Initial Decision, at 19. We emphasize that the plan involved in 
this case does not mandate the selection of a miniodty candidate 
where, as here, qualification is not determined by certification, a 
non-minority candidate is more qualified for a particular position 
based on reasonable criteria established by the Board, and the 
criteria was not established for a discriminatory purpose. s~~ J-1, 
in evidence. 
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We further emphasize that, under the procedures set forth 
in the plan, the superintendent is responsible for recruitment of 
both certified and non-certified personnel and that " ... he may call 
upon other staff members for assistance." Id. at PS-4.1 and 
P6-l. 2. In cases of non-certified personnel, in-terviewing is under 
the direct supervision of the superintendent, P&-1. 2, and he makes 
the recommendations for the employment of specific persons who have 
been interviewed and screened by him. P&-1.4. As found by the 
Administrative Law Judge (AW), in this case, the Superintendent 
called upon the Assistant Superintendent for assistance. The 
Assistant Superintendent, in turn, asked the senior commericial 
foods teacher to serve as part of the interview committee and, in 
fact, each interviewed both of the candidates. We conclude, as did 
the AW and Commissioner, that through the interview process 
followed in this case, the board fulfilled its procedural 
obligations under the plan. We need make no judgment concerning the 
adequacy of the plan since, as agreed at the prehearing conference, 
such issues are no longer in controversy. 

October 1, 1986 
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~tatr nf Nrtu llrnWH 

OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OP THE 

TOWNSffiP OP GLOUCESTER, 

Petitioner, 

v • 

. ARTHUR DE GEORGE, 

Respondent. 

OOTIAL DECISION 

OAL DKT. NO. F.DU 1538-86 

AGENCY DKT. NO. 431-12/85 

John D. Wade, Fsq., for the petitioner (Wade and Friedman, attorneys} 

No appearance by or on behalf of respondent 

Record Closed: May 28, 1986 Decided: June 9, 1986 

BEFORE AUGUST E. THOMAS, ALJ: 

The Board of Education of the Township of Gloucester (Board) seeks to 

terminate the services of tenured employee Arthur DeGeorge (respondent), a 

transportation mechanic, through the forfeiture provision of N.J.S.A. 2C:51-2. This 

petition was filed with the Commissioner following respondeht's arrest, indictment, and 

subsequent conviction and sentencing for manufacturing and disposition of a controlled 

dangerous substance (CDS). 

On December 26, 1985, the matter was filed in the Office of the 

Commissioner. Respondent did not Answer the Board's complaint mailed to him on 

December 24, 1985; neither did he respond to the Commissioner's demand to Answer the 

Board's complaint by January 27, 1986.1 

1 Respondent acknowledged receipt of the Commissioner's demand for Answer (Return 
Receipt Requested 145775, January 18, 1986). 

Newk"e\' f.t An fqua/ Opporttmit•• f:'trtt>lol'<'r 
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OAL DKT. "iO. EOU 1538-86 

On January 30, 1986, the Commissioner advised the Board thAt he needed 

further proofs in order to reaeh a determination on merits of the eomplaint against 

respondent. On February 13, 1986, the Commissioner denied the Board's February 4, 1986 

request for a 30~ay extension in whieh to supply the requested information. By letter 

dated February 27, 1986, the Board filed the information required by the Commissioner 

together with a letter brief seeking respondent's termination. However, after receipt of 

this information, on or about March 12, 1986, this matter was transferred to the Offiee of 

Administrative Law (OAL) as a contested case, pursuant to~ 52:14F-1 ~ >eq., and 

a prehearing conference was scheduled before the undersigned on April 14, 1986. On 

'\tareh 14, 1986, an adjournment was granted by the OAL at the request of respondent's 

mother, and the prehearing was reseheduled before me on May 12, 1986. The Prehearing 

Order notes that respondent failed to appear; neither did he respond to the Order to which 

he acknowledged reeeipt on May 15, 1986 (Return Reeeipt Requested P097618536). 

was !!losed. 

On receipt of the Board's Affidavit on May 28, 1986, the record in this matter 

PROCEDURAL HISTORY AND UNDISPUTED FACTS 

AS SET FORTH IN THE MOVING PAPERS AND ATTACHMENTS 

1. Respondent is employed by the Board as a transportation mechanie. He 

holds a tenured status. 

2. On April 12, 1985, respondent was arrested by the Gloll(!ester Township 

Police and !!barged with various complaints involving the sale of a small 

quantity of amphetamines on school property while employed by the 

Board. 

3. On April 16, 1985, the Board notified respondent that it had acted in a 

public meeting on April 15, 1985, to suspend him with pay because of the 

eharges filed against him by the Camden County Proseeutor's Office. 

4. On August 5, 1985, in Indictment No. 1670-8-85, respondent was formally 

indicted by the Camden County Grand Jury and charged with two I!OUnts 

of possession of a CDS, ~ 24:21-20a(1), and two l!ounts of 

manufal!turing and disposition, N.J.S.A. 24:21-19a(l). 

-2-
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OAL DKT. NO. EDU 1538-86 

5. As a result of the indictment on October 29, 1985, the Board passed a 

resolution suspending respondent without pay. 

6. By way of plea bargain entered on November 15, 1985, counts one and 

three of the indictment were dismissed. 

7. On the same date, respondent pled guilty to counts two and four 

(manufacturing and disposition of CDS; ~ 24:19fa)l), was found 

guilty and sentenced by the Honorable Rudolph J. Rossetti, J.s.c. (See, 

Judgment of Conviction, and Statement of Reasons for Sentence.) 

8. The incidents surrounding the arrest took place on Board property while 

respondent was working as a tenured employee. 

I adopt all of the foregoing as my FINDINGS OF FACT. 

CONCLUSION 

The Commissioner has determined on several occasions that upon an 

employee's sentencing by a court, the pertinent statute provides for the forfeiture of his 

public oCCice. ~ 2C:51-2 states in pertinent part that: 

a. A person holding any public office, position, employment, 
elective or appointive, under the government of this State or 
any agency or political subdivision thereof, who Is convicted 
of an offense shall forfeit such office or position if: 

(1} He is convicted under the laws of this State of an 
offense involving dishonesty or of a crime of the third 
degree or above or under the laws of another state or of 
the United States of an offense or a crime which, if 
committed in this State, would be such an offense or 
crime; 

(2) He is eonvleted or an offense involving or touching sueh 
office, position or employment; or 

(3) 

b. The forfeiture set forth in subsection a. shall take effect: 

-3-
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OAL DKT. NO. £DU 1538-86 

(1) Upon finding of guilt by the trier of fact or a plea of 
guilty, if the court so orders; or 

(2) Upon sentencing unless the court for good cause shown, 
orders a stay of such forfeiture .•• 

The statute mandates that a guilty person "shall forfeit" such office or 

position when the crime involves dishonesty or a crime of the third degree (~ 

2C:51-2). 

N.J.S.A. 2C:51-2 provides for the forfeiture of public office after eonviction 

of an offense. This statute applies to " a person holding any public office, position or 

employment, elective or appointive, under the government of this State or any agency or 

political subdivision thereof ••• " See, Kendall v. Camden City Bd. of Ed., OAL DKT. EDU 

1293-81, decided by the Comm. March 16, 1983; aff'd. State Bd. of Ed., July 6, 1983; 

Pemberton Tp. Bd. of Ed. v. Robert Grover, OAL DKT. 651-83, decided by the Comm. 

June 1, 1983; Haddonfield Bd. of Ed. v. Terrence D. McGuire, OAL DKT. EDU 8413-84, 

deeided by the Comm. Oetober 21, 1985; aff'd. State Bd. of Ed. February 5, 1986. 

Aceordingly, it is ORDERED that respondent has forfeited his right to his 

tenured position as of November 15, 1985, the date of his convietion and sentenee. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, If Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

-4-
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I hereby P[LE my Initial Decision with SAUL COOPERMAN for consideration. 

:dUN l 0 1986 
DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

JUN t t 1986 
DATE 

ij 

-5-
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IN THE MATTER OF THE TENURE 

HEARING OF ARTHUR DE GEORGE, 

SCHOOL DISTRICT OF THE TOWNSHIP 

OF GLOUCESTER, CAMDEN COUNTY. 

-------~ ---··---

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Respondent, who made no 
appearance at the hearing, submitted timely exceptions E.I:.O ~~ 
pursuant to N.J.J\..,_(:_. l:l-16.4a, b and c. Said exceptions raise no 
issue of either law or fact. Instead, respondent seeks the 
Commissioner's consideration of his personal circumstances in 
relation to his having three children to support and alleging that 
he has learned his lesson, having attended a 28-day in-house program 
for alcohol and drug abuse, as well as AA and NA meetings. 

Upon a careful review of the record of this matter. the 
Commissioner agrees with the finding and the conclusion of the 
Office of Administrative Law that respondent has forfeited his right 
to his tenured position as of November 15, 1985, the date of his 
conviction and sentencing for manufacturing and disposition of a 
controlled dangerous substance in violation of N.J,S.A. 
24:21-19a(l), pursuant to N.J.S.A. 2C:51-2. Notwithstanding 
respondent IS plea for special consideration in this matter based 
upon his personal rehabilitation, he conveniently neglects the fact 
that he is guilty of the manufacture and _!!a~ of a controlled 
dangerous substance, thereby affecting the lives of others, as well 
as himself. 

Furthermore, the law is clear that: 

A person *** who is convicted of an offense ~hal! 
t~rXeit such office or position if: 

(1) He is convicted under the laws of this State 
of an offense involving dishonesty or of a 
crime of the third degree***· 

Respondent's conviction under N.J.S.A. 24:21-29(a). which carries a 
potential five-year sentence ont-each count in New Jersey State 
Prison, would be analogous to at least a crime of the third degree. 
Thus, the Commissioner enjoys no discretion in the matter. 
Forfeiture is automatic. 
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Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law and adopts it as the final decision 
in this matter for the reasons expressed in the initial decision. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

July 15, 1986 
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OFFICE OF ADMINISTRATIVE LAW 

MARIAN COLE and NANCY MINNBCI, 

Petitioner, 

v. 

BOARD OF EDUCA'l10N OF Ttm f.SSRX 

COUNTY VOCA'l10NAL SCHOOL DISTRICT, 

Respondent. 

MARIAN COLE, 

Complainant, 

v. 
THE BOARD OP RDUCA'l10N OF THE 8888X 

COUNTY VOCA'l10N AL SCHOOL DISTRICT, 

Respondent. 

fNMAL DECISION 

OAL DKT. NO. EOU 6029-85 

AGENCY DKT. NO. 55-3/85 

ON REMAND FROM EDU 1908-85 

AGENCY DKT. NO. 55-3/85 

DIVISION OF CML RIGHTS 

OAL DKT. NO. CRT 2192-86 

AGENCY DKT. NO. EGOSJE0-22038-E 

CONSOLIDATED 

Robert A. PapUa, Esq., for petitioners {Zazzali, Zazzali &. Kroll, attorneys) 

Natbanya Simoo, for respondent {Schwartz, Pisano &. Simon, attorneys) 

Record Closed: May 8, 1986 Decided: June 6, 1986 

New Jersev Is An Eqwzl ()pporruniry Employ~' 
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Petitioners, tenured teaching staff members, claimed that the Board arbitrarily 

denied them use of accrued sick days for nonemergency foot surgery. I granted sum mary 

judgment grounded on statutory right pur'luant to N.J.S.A. 18A:30-1 ~~·in the absence 

of adequate notice of Board policy and procedure to limit planned sicl< leave in EDU 1908-

85. The Commissioner of Education remanded for further findings and conclusions on 

September 18, 1985. A new docket number EDU 6029-85 was assigned. 

The education case was originally Ciled March 11, 1985. The civil rights complaint 

was filed on February 8, 1985. After remand, a prehearing was held on October 28, 1985 

at which time hearings were scheduled for January 29, 30 and 31, 1986. On December 13, 

1985, respondent moved for consolidation with the pending eivil rights complaint filed by 

petitioner Cole. Cole filed her own oppositon to the motion. In the civil rights case, Cole 

elaims that the Board denied her use of accrued siel< days in retaliation for her quccessful 

proseeution of earlier civil rights claims. The Division on Civil Rights had not yet 

concluded the probable cause investigation mandated by N.J.S.A. 10:5-14. Petitioner 

Minneci objected to the motion as belated and to consolidation because the pendency of 

review of a predominant interest determination pur!!llant to N.J.A.C. 1:1-14.7 would force 

adjournment of the January 29 hearing to her prejudice, since any relief she might obtain 

had already been delayed for almost a year. Minneci countermoved to sever. The P"rties 

did not request oral argument. 

On January 8, 1986, I set forth a predominant interest and severance order, which is 

incorporated in this record. Both the Commis~ioner or Education (Commissioner) and the 

Director of the Division of Civil Rights (Director) affirmed my order (on February 6, 1986 

and February 20, 1986, respectively). I found predominant interest in determining the 

matter with the Commissioner but set forth two questions to be determined by the 

Director: 

1. If the Board's action is determined to be retaliatory and arbitrary, 

whether or not these actions constitute a violation of N.J.S.A. 10:5-

12(d). 

-2-
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2. If the Board has violated N.J.S.A.l0:5-12(d), what remedies in addition 

to the grant of denied sick pay are warranted in the civil rights 

juriSdiction. 

f ordered the consolidation of Marion Cole's complaints in the~ jurisdictions but 

severed the case of Nancy Minneci, who had not filed a civil rights complaint. 

Prior to the hearings, Which had been scheduled for January 29, 30 and 31, 1986, 

petitioner Minfleci and the Board came to an amicable agreement in her severed case 

(retained under OAL DKT. NO. EDU 6029-85), although the stipulation and consent order 

was not filed until May 5, 1986 after adoption of a resolution by the Board. A copy of 

the stipulation is attached hereto and made a part of this decision. 

The Cole consolidated docket was stayed, pending a request by Cole for transmission 

prior to a civil rights probable cause determination. Thus the hearings of January 29, 30 

and 31, 1986 were adjourned to April 9, 10 and 11, by which time Civil Rights had 

received Cole's request and transmitted the matter to the Office of Administrative Law 

for determination as a contested case pursuant to~· 52:14F-l !.!: ~· 

On March 5, petitioner's counsel advised the court he was still awaiting the Board's 

physician's report and names of expert witnesses, which were to have been supplied by the 

January trial dates. On March 10, 1986, the Board moved to have petitioner Cole !IUbmit 

to a physical examination by its expert. The motion was argued orally by telephone on 

March 13 and denied by an order of that date on gro:~unds it was untimely and would 

provide very little relevant information one year after Cole's root operation. 

The ~"'nle matter was heard to conclusion on April 9 and 10, 1986. A list or exhibits 

entered into evidence is attached to this opinion. The record closed with receipt of the 

last brier on May 8, 1986. 
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The Questions on Remand 

In his remand decision of September 18, 1985, the Commissillner ordered a plt>nary 

hearing of the case on its merit!! to establish more fully answers to the following 

queo;tions: 

1. What legal right, if any, does a Board have to deny use of 
acl!umulative sick leave when 

(a) medical verification/documentation indicates the need for 
surgery and (b) the nature of such surgery is not emergency or 
life-threatening. 

2. Did petitioners fail to follow existing procedures for sick leave 
when absenting themselves without first securing the 
superintendent's approval on the leave application form. 

3. Did petitioners give sufficient advance notice to the 
superintendent to allow him reasonable time to determine if 
apprl)val was warranted? 

4. Irrespective of the absence of stated timelines on the application 
from and in the contract: 

(a) Did the principal forward the leave requests in a timely 
fashion? 

(b) Did the superintendent fail to give timely notice to 
petitioners that he had a problem with their leave 
request !I? 

5. What "criteria" for the granting of sick leave existed in the 
district, given that the superintendent's denisl of petitioners• 
requests for sick leave states the surgery does not meet the 
district's criteria for sick leave? 

6. Was the denial of accumulated sick leave arbitrary snd 
capricious? 

In addition to these questions, a reprisal under N.J.S.A. 10:5-12(d), was at issue in 

the event the Board's action was retaliatory and arbitrary. 
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'l'be Testimony 

Marion Cole testified at length concerning the history of her employment with Essex 

County vocational schools, which began in September 1948, when she served as a teacher 

of beauty culture in the North 13th Street School. She obtained a B.S. from Rutger-. in 

1955, supporting herself while doing so by continuing to teach trade subjects. In 1967-68, 

she was granted a sabbatical leave to obtain her M.A. She holds educational service-. 

certification with endorsement!! in student personnel services and vocational-teehnie'll 

coordination. She also attained administrative certification as supervisor/principal. 

In June 1970, three days before completing courses rendering her eligible for 

certiCcation as a principal. she applied for a vice'"{)rincipal's position, which was denied on 

the basis of lack of appropriate certification. She subsequently obtained a temporary 

appointment to a guidance position and she remained in guidance work except for two 

years, 1978 to 1980, when she served as a vice'"{)rincipal in Irvington Technical School 

under then Superintendent O'Connor. At that time, five vice'"{)rincipals were appointed 

but a sixth was needed. Pew starr members had the requil":!d certificate. Cole went 

through a formal interview and was appointed, but was bumped back to her guidance 

position when the vice-principal she replaced returned in 1980. Cole served in a guidance 

position at North 13th Street school from 1980 to the date or her retirement on April 30,. 

1985. She served 37 years with the !lystem. 

Cole stated that at retirement, she never received the terminal leave payment 

provided for by Artice XXV of the necotlated contrect, which grant!! one day's pay for 

every four days of accumulated unused sick leave, which she claimed should have been 

autometically given to her. Her final year's salary was $36,800, counted at 1/200 per day, 

and she would receive payment for 134 sick days as terminal leave (or 100 in the event she 

receives full sick pay for 34 days as a result of this case). Re!lpondent's representatives 

noted for the record that they were entirely unaware Cole had not received terminal 

leave payment, that she had never mentioned this omission previou!lly and thus, that they 

had not discovered the omission, which was inadvertent. Prior to close of hearings, the 

Board assured the court that payment would be made. 
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Concerning the procedure for obtaining sick leave for o;urgery, Cole testified that 

she was familiar with the Board's practice since she h&d surgery several times during her 

many years service with the Board. The practice, in her experience, was f-:>r staff to 

submit the form to the principal and not until returning from o;uch sick leave did the stRff 

member get back the form with the superintendent's signature. Cole experienced this 

practice personally four times prior to the fifth time, when she filed for sick leave for 

foot surgery, which is the subject of this proceeding. 

Petitioner described what occurred with respect to eaeh prior <~iek leave, going l>aek 

to 1971, when she was out sick for six weeks. She has observed that a secretary in the 

local school office makes out a slip on a week-by-week basis reporting a staff member's 

sick leave, but these slips do not C?me back with the superintendent'<~ signature. Cole 

noted that the original slip with the principal's and superintendent's signature. would be in 

her school mailbox when she returned from absence. In 1975, she observed this practice 

after an absence for surgery of 8 to 10 days. She observed the same practice in 1983 (six 

weeks absence) and turned in a physica.n's letter upon her return. In November 1984, after 

two days t:>f absence, she received a form ~igned by the superintendent four or five day~ 

later. 

While she had been having inerea!'ling dise?mfort from bunions on her feet, in the fall 

of 1984, they became more painful and she had to take her shoes off whenever she sat 

down. The students would laugh because she often walked around in ~tacking feet. Cole 

also suffered from arthriti!l, and she did not want to take pain killing pills continuously for 

these conditions. Cole went to Dr. Parisi in November 1984 for an ingrown toenail and 

analysis of her bunion condition. Re recommended surgery for her foot deformities, and 

suggested that the sooner it could be done, the better, since the condition could be 

expected to get worse. Dr. Parisi told her she should expect to be absent from her work 

for about six weeks. 

Cole did not request that the surgery be scheduled at that time (November 1984) but 

said she wanted to talk it over with her husband. In fact, they had made reservations for 

a trip to Venezuela during Christmas recess. She determined to "put it [the surgery) off 
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and see" but during Christmas vacation, Cole did a great deal of walking, her feet hurt 

constantly and nothing relieved the pain. Soon after she returned from vacation, the first 

or 'lecond week in January 1985, Cole a!lked Dr. Parisi to schedule her surgery. She went 

for preadmission testing on January 14, the day she submitted her sick leave form to 

Principal Polito (Exhibit P-2, top). The form gave her date of absence as from January 21 

{when she was to enter the hospital) to March 18, 1985. She did not see Polito sign his 

approval and does not know what he did with ttle form, but it was returned to her signed 

when she came back to work. 

Cole discussed office coverage with Polito. She came in early and left late the 

week before the operation and advised her co-workers where her records were. The 

principal did not advise her of any other procedure required. Cole produced another form 

{Exhibit P-2 bottom) in the orfice secretary's writing, which states the days she would be 

absent in the first week. Cole stated that this was the normal procedure she was familiar 

with, !:!·• that for each week of absence a form was made out by tM local school's 

secretary, signed by the principal and sent to the central office. All the testimony up to 

this point was uncontroverted and I PIMD it to be true. 

On Friday, January 18 at 2:20, Superintendent Harvey called her. He said, ''This is 

Doctor Harvey." She said, "Yes, Doctor Harvey." He said, "You're going to be out for 

surgery?" She said, "Yes, Doctor Harvey." He said, "You will have to get a note from the 

doctor indicating the reason for the surgery." Cole said, "All right, Doctor Harvey, I will 

have it for you right away." (The above conversation is approximate in that I do not have 

the transcript of it in hand). Cole immediately called Dr. Parisi and a!lked him to send a 

letter to Dr. Harvey, whieh he did on the same day, January 18, 1985 (Exhibit P-3). Cole 

had no reason to believe that Or. Harvey wanted the letter in hand that very Friday 

afternoon before her surgery on Monday since he did not say so and also since she was 

aware of the practice regarding siek leave, she had no reason to believe there was any 

problem. 

Cole did not realize there was any problem until she received Or. Harvey's January 

23 letter (Exhibit P-·0 on Friday, January 25, 1985, when she returned from the hospital to 
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recuperate. Cole did not know what "criteria" Or. Harvey wa~ referring to in his letter 

and disputes that she ever received any directive from him that she was not to take leave 

until he approved it in advance, based on her conversation with him, which was the only 

communication they had on the subject. On or about January 31, she returned to the 

hospital for surgery on her other foot, since Or. Parisi preferred not to operate on both 

feet at one time. Cole never attempted to communicate with Dr. Ha.rvey after receiving 

his letter on January 25. On February 28, 1985 she filed notice that she would retire in 

60 days, although she had not previously intended to do so. She returned to work March 

14, 1985 and received no sick pay for the period of her absence (34 days). She retired 

from service at the end of April after spring recess. 

Cole also contacted her NJEA representative after receiving Dr. Harvey's letter, 

filed a civil rights complaint on February 8, 1985 and a petition with the Education 

Commissioner on Marcll 11, 1985. She believed that Or. Harvey's action of denying her 

sick pay must have been retaliatory because she knew of other staff members who had no 

problem when they had the same kind of foot surgery. These persons included Rose Rose 

and Rose Linfanti in 1984 and Gladys Guower [sic] in 1983. 

Cole believed that the admini!ltration'~ denial of ~i,.k pay Wall in retaliation for her 

participation in three civil rights ca'>es; two in which she was complainant and one in 

which she testified for a co-worker in 1976. One of the complaints concerned sex 

discrimination: two males without appropriate certiCication were appointed to serve in a 

"male" school and two properly certificated females were not. Cole received retroactive 

seniority as 8 result of this case (Exhibit P-9). In a second case, she complained about a 

less qualified male being appointed vice principal in 1977; she received an appointment as 

a vice-principal in October 1978 prior to the hearing (Exhibit P-10}. She also received 

$5,000 in a settlement. 

With respect to one of her earliest di~utes (1972), she recaUed 8 conversation in the 

parking lot betweer1 Albert Sicone, the then business manager and Simeon Moss, a former 

superintendent, who said, "now that you've got your promotion, you're going to drop the 

case, aren't you?" "She replied that she could not. Cole recalled another conversation in 
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the period 1975-76, wherein Jack Gol<l, a former Board member, said "No way will you 

ever get any promotion in this system." Cole also named a number of present members of 

the administration and one board member who had been with the :c;ystem at the time of 

her civil rights disputes. She had no knowledge that any of these persons had discussed 

denial of her sick pay. She assumed that denial or her terminal leave payment was also 

retaliatory. 

On cross-l:!xamination, respondent elicited from Cole the nature of her duties as 

guidance counselor to about 250 to 300 student,r;. In mid-January, some counselors go to 

local schools to inform students of the ofCerings in the county vocational schools. 

Applications and forms go back and forth between the local schools and the county 

schools. Pupils mu!lt be screened, selected, advised, assisted in shifting classes and 

rescheduling and given employment counseling. There are no !lllbstitutes for guidance 

counselors: if one is absent, the pupil load is usually oshlfted to the two who remain. When 

Cole was absent for seven weeks in 1985, a counselor from the evening division had to be 

assigned to cover for Cole two to three days per week. Cole was aware that going ahead 

with the full surgery plan {both feet) would re'lult in her coming back to school just before 

the end of the third marking period and that she would be missing one whole quarter. The 

total period of disability might have been as much as 12 weeks if the second foot had been 

operated on at the end of recuperation for the operation on the first foot. Cole 

considered this type of scheduling but rejected it because "1 think my health is important." 

She did not consider waiting until summer vacation Cor the surgery. 

Or. Gerard Parisi, Cole's board certified foot surgeon, often has school personnel 

referred to him by his wife, who is a teacher in the system. He performed similar 

operations on several other teachet'l', including the ones whom Cole named as as having 

had no problem with their sick pay requests. He described Cole's condition and the need 

for surgery to correct the bone deformity which he found to be ''high normal." In his 

opinion, if she had waited until the condition worsened, the type of surgical procedure 

required would have been more serious. He noted that pain is subjective and no one can 

diagnose it or its severity. Patients tend to believe that "all of a sudden, my bunion got 

bad" but, in fact the problem evolves slowly until the joint becomes unstable and there is 
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retrograde pressure on the bone - at which point the condition gets worse faster. In his 

opinion, Cole went back to work too early but there were no adverse eCfects. 

Dr. Parisi diagno!led Cole's problems and explained what was needed to correct them 

in October 25, 1984, but he did have to wait until the minor surgery (ingrown toenail) 

healed since it was a "dirty" operation and should not be done at the same time as more 

major bone surgery. Cole did not come back to see him until January 4, t985, however, 

when he initiated hospital and surgical scheduling. 

The Board presented Dr. Clark D. Miller, who reviewed Cole's x-rays and reports but 

had not examined her. Dr. Miller is not Board certified but stated that he is "Board 

eligible" (surgical). He had not been in clinicial practice between 1976 to 1984, due to a 

!lerious personal injury. He described Cole'<~ foot deformity as "mild" and noted that 90 

percent <:lf all foot surgery is elective in that it can be postponed. Even if the problem is 

acute and very painful, in Miller's opinion it could be postponed for up to she months by 

injection or local anesthesia and steroids to take down the inflammation. He noted that 

Cole voluntarily po.'ltponed the recommended surgery for about three months in any event. 

Miller prefers to perform surgery on both feet at the same time. The normal recovery 

period is four to six weeks. 

Miller stated that there are several foot conditions which progress rapidly and 

require immediate surgery, but Cole did not have these conditions. He was also of the 

opinion that pain is important and must be considered. In the event of acute pain, \'!iller 

felt that surgery should be scheduled as soon as possible. He saw no notes of acute pain :n 

Parisi's office records on Cole's ca!le. He did not agree that a "foot by footn method was 

the preferable one, although it might be more comfortable for the patient. In the "foot by 

foot" approach, the hospital charges are double, but the surgical bill for the second is 

usually only 50 percent of the first. 

Superintendent William Harvey testified that he himself dealt with the question of 

Cole's sick pay, that he became superintendent in January 1984 and that he had no 

knowled~ or Cole's prior civil rights cases nor had anyone ever spoken to him about her 
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disputes with the system including all the persons Cole mentioned in her testimony. Due 

to the fact that it took him some months to become familiar with the school system (he 

had come from another district) he had been unaware of the situation of the other 

teachers who previously had similar foot surgery and whose approvaL<> had been signed off. 

Harvey had been superintendent for about a year (to January 1985) when the question or 

lengthy absences for foot surgery came to his attention. He was concerned at the time 

with county and state monitoring of teacher attendance. A teacher absence record of 

over five percent meant failure to pass accreditation standards. Almost immediately 

after this type of absence came to his attention, he learned that Cole and Minneci had put 

in long term sick leave forms for foot surgery. 

Harvey met Cole at one of the first general staff meetings. She spoke to him and 

sent him a note with two ideas to improve the meetings. He spoke on the phone with her. 

Subsequently, he gave her a ride home to North Plainfield after one of the meetings 

during which he had a lengthy conversation with her. He had occasional conversations 

with her up to the time he called her on January 18, 1985. Harvey particularly 

remembered 8 conversation in the fall of 1984 in which she told him of her plans for 

Christmas vacation in Venezuela. The third quarter (January - March) is a crucial period 

for guidance counseling. It was in this context that Harvey reacted when he saw Cole's 

absence form for the £irst week on January 18 (Exhibit P-2 bottom of sheet). 

Harvey did not receive the form signed by Cole (Exhibit P-2 top of sheet). In order 

to plan for coverage, the practice established by the business manager was for each 

principal to report proposed absences for only a week at a time. Thus Principal P?lito's 

secretary made up a form for the week of January 21-25 and it reached the 

superintendent the Priday before the planned absences. Harvey immediately called 

Polito, who told him he expected Cole to be absent for eight to ten weeks. Harvey 

interpreted the negotiated contract (Exhibit P-1), Article XXII A.l and XXI 3 to mean that 

any teacher planning to be absent for disability for more than three days due to illness 

must first obtain the superintendent's approval after submission of a doctor's certificate. 

He therefore telephoned Cole and was or the belief he had communicated to her that she 

had to submit the doctor's certificate immediately and get his approval before she elected 

to go on such 8 long sick leave which was not of an emergency nature. 
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Harvey was not aware of the exi~tent practice with respect to the sick leave forms -

i.e., that staff was accustomed to getting the originals back with the superintendent's 

signature after they returned fr')m leave. Thus, there was a miscommunication in the 

telephone conversation of January 18, each party unde!"'tanding the other within his and 

her own context. Cole had no reason to believe that the manner in which she handled her 

sick leave request was anything other than correct, and she gave Harvey what she thought 

he wanted, namely, the letter from her doctor. On the other hand, Harvey believed that 

Cole knew that she had to submit the doctor's letter in advance and get his approvnl first 

and thus, when he discovered she had not done so, he believed she had been insubordinate. 

Due to her past experience with civil rights complaints, Cole promptly viewed llarvey's 

letter to her as retaliatory. When she found that !!he would not be paid, she herself 

retaliated by sending a notice of retirement on February 28 and leaving her position about 

six weeks before the end Q( the school year, shortly after spring vacation. 

Having decided to retire, Cole saw no point to changing her schedule for the 

operation on her second foot. On the contrary, it was to her advantage to have it on 

school time at school expense. The second operation did not increase the period of Cole's 

disability for more than about a week, however, and she returned to work within a time 

frame that even the Board's experts felt to be a normal recuperation period. 

FINDINGS OF FACT 

1. By October 25, 1984, petitioner knew that she needed foot surgery 

because when she started school in the fall, she experienced increasing 

pain and discomfort and because Dr. Parisi had diagnosed her condition 

and explained the necessary procedures. 

2. The surgery Cole had was not of the kind that was immediately 

necessary, so instead of scheduling it for the holiday period, 

Thanksgiving through Christmas recess, Cole waited until the period 

January to March, principally because she did not wish to give up her 

planned holiday in Venezuela. 
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3. Cole followed the known practice of the Board by submitting her sick 

leave form to the principal on or about January 14, for an absence to 

commence January 21 and disable her to about March 18. She learned 

the date of the operation between January 4, when she visited Dr. 

Parisi and about January 12 (shortly before she was to have 

preadmission testing on January 14.) 

4. The principal followed the known practice at the time, which was 

designed by the business manager for the purpose of determining what 

coverage would be needed for the following week: his secretary made 

out a form for the first week of Cole's absence and sent it to the 

central office toward the end of the week where it reached the 

superintendent on Friday, January 18. 

s. It was not the practice at that time to obtain medical certification and 

the signed approval of the superintendent prior to taking sick leave. 

Toward the end of each week the school secretary would submit a form 

listing only the anticipated absences for the following week and only 

after the staff member came back from leave would the original form 

be returned signed by the superintendent. 

6. The superintendent had been with the district about a year and did not 

know of the practice of sending sick leave forms noting in advance only 

one week's absence. Thus he learned of the extent or such sick leaves 

too late to require approvals in advance. 

1. The superintendent had been alerted to the existence of excessive staff 

absence in general due to the State's monitoring on that subject and he 

interpreted the contract to say that medical certification and his 

approval had to be obtained in advance when more than three days oC 

nonemergency disability was granted. He acted on his belief by denying 

sick leave to both Cole and Minneci. 
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8. The ~uperintendent was also aware that Cole had not been too disabled 

to go on a foreign vacation less than 11 month before she 11pplied for sick 

leave, that her planned surgery and period of diSilbility would make her 

un11vailllble through the entire third quarter and busiest period for 

guidance personnel and thllt it w11s almost impossible to obtain 

replacement coverage for guidance personnel because of the nature of 

their duties, and the cost and unavailablity of such speciali~ts. 

9. Because of the practice followed, the principal did not advise the 

superintendent the day Cole submitted her sick leave form and he did 

not learn of it until Friday the 18th. 

10. Late on Friday the 18th the superintendent called Cole and w11s of the 

belief he had communicated to her th11t she h11d to immediately give 

medical certification and get his approval before going into the hospital 

on Monday. 

11. Cole simply did not know that the superintendent expected her to 

obtain and deliver the certification by hand and obtain his approval. 

There was no time to do this by mail and the school offices would close 
in about an hour. 

12. Cole had neither clear notice of what was expected of her (due to the 

different practice in effect for years) nor sufficient time to carry out 

the request. It is also unreasonable to expect a patient to cancel a 

hospital admission and surgery planned for Monday late on Friday 

afternoon except in the most emergent circumstances. 

13. After checking with the school physician, Dr. Rieckers1 CQncerning 

whether or not the type of operation Cole had was immediately 

required, the superintendent wrote Cole a strong letter denying Cole'~ 

leave upon the belief she had been insubordinate and that she had failed 

to follow proper procedures. 
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14. Due to her past history of civil rights disputes with the Board, Cole 

interpreted the superintendent's letter as personally retaliatory an1 

gave notice a month later that she would retire before the end of the 

!';Chool year, thus extending the period of lack of guidance services for 

her students. 

15. In fact, the superintendent knew nothing about the civil rights suits 

filed years before he came to work in the Essex district and was tryin" 

t? put an end to excessive teacher absences and discontinuity of 

instruction upon the belief that he was implementing known procedures. 

16. The superintendent had no di!!<!riminatory animus against Cole or 

Minneci: they just happened to be the first staff members whose foot 

surgery he learned about before it oocurred; the other three had 

already returned before the superintendent became aware of this type 

of lengthy sick leave. 

17. The only criteria for granting of long term sick leave is in the 

negotiated contract: if the employee expects to be disabled due to 

absence on account of personal illness f<lr more than three consecutive 

days, a doctor's certification must be supplied stating the Ulne!ls and 

inability to report for work. (Found in Article XXI under "sick leave.") 

18. The section of the contact which speaks or the need to Cirst obtain 

permission Crom the superintendent is found in Article XXII, which is 

described as "days orr and temporary leaves or absence." 

19. The omission in giving petitioner terminal leave payment waR 

inadvertent and would have been rectified immediately if petitioner had 

notified the Board of the omission, but she said nothing until the date of 

hearing. 
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DISCUSSION AND CONCLUSION 

It is not within my juri'Kiiction to interpret the negotiated contract. It does 

r~resent the only policy of the Board on the io;sue which is a subject of this ea'le, 

however. Simply reading the document as policy, I see in it nothing which requires that 

the superintendent's permillsion be given in advanee in an elective surgery situation, nor 

are there any criteria to identify elective surgery and disability. The superintendent 

acted in good faith, however, in interpreting the contract and is o;eeking the laudllble g0al 

of eliminating excessive absences and discontinuity for his 'ltudents. His poo;ition is 

arguable as 11. matter of l11.w, partieul11.rly when one consider!> the "employee 11.pplie11tion 

for leave" form. Reviewing thll.t form, one could readily interpret it as consistent with a 

prior approval requirement. Yet that was not the prior practice. 

The dispute here does not concern~· 18A:30-4 which says: 

In cll.!le of sick leave claimed, a board of education may require a 
physician's eertiricate to be filed with the secretary of the board 
of education in order to obtain sick leave. 

Article XXI of the Collective Bargaining agreement at paragraph 3 specifies the st11.tutory 

board right with more precision: 

A doctor's certficate stating the illne!ls, the in11.bility of the 
employee to report for work, 11.nd the period of such 
disability will be required in cll.lle of absence on 11.ccount 'lf 
personal illness of more than three (3) consecutive days. 

Petitioner is not denying th11.t the Board hii.S these rights. One of the questions on remand 

was 

1. What legal right, if any, does a Board have to deny use of aceumul11.tive 

slek I~!'!! when 

(a) medical verification/documentation indicates the need for surgery 

and {b) the nature or such surgery is not emergency or life

threll.tenlng. 
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I addressed the question in my prior opinion to this remand as follows: 

Continuity of instruction is a valid educational goal important enough 

to support some limitations even upon constitutionally or statutorily 

mandated grants of leave. Thill has been recognized with respect to 

limitations on choice of dates for maternity leaves as against. claims of sex 

discrimination. Cleveland Bd. of Ed. v. LaFleur et al and Cohen v. 

Chesterfield County Board, et al; 414 U.S. (1974); Castellano v. Linden Board 

of Ed., 79 N.J. 407 (1979); Dy11on v. Bd. of Ed. of Montvale, (N.J. App. Div. 

Feb. 8, 1982, A-3182-BOTl) (unreported). In the Dyson case, the 

Commissioner and State Board agreed with the administrative law judge and 

the Appellate Division quoted: 

The practice of permitting a teacher to 11tart teaching for 
several weeks at the commencement of a new school year, stop 
teaching for a few months, and then start teaching again would 
have an unnecessarily disruptive impact on the continuity o{ the 
children's education. [at 6] • 

Dyson cited Gilchrist v. Bd. of Ed. of Haddonfield, 155 N.J. Super. 358 (App. Div. 1978) on 

a similar issue: 

We deem it a perfectly rational goal for the Board to be 
vitally interested in avoiding, where possible, the interruptions in 
the continuity of classroom instruction that would arise from 
teachers• absences, Moreover, we deem it to be 
nondiscriminatory treatment, if it be the Board's policy, not to 
renew the contract of any nontenured teacher, male or female, 
who gives the Board advance knowledge of an anticipated 
absence of substantial duration in the coming school year for any 
reason. The avoidance of a detrimental interruption in the 
continuity of classroom instruction is an admirable goal whether 
the interruption be caused by pregnancy,. laminectomy, 
orchiectom rostatectom or an non-medical reason. Dyson 
at 4. emphasis added • 

The importance or continuity of instruction is further bolstered by the 

Commissioner's decison in Angelucci et al, v. West Orange Bd. of Ed., 1980 ~· 1066 

where the issue was denial of increments for excessive absence. 
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[The Commissioner) must however call to the attention of 
the Board the need for the application of consistent standards by 
adminic;trators in granting approved absences for teacherc;. If, as 
contended herein, frequent teacher absences adversely affect 
pupils and a teacher with an already established record of 
absences requests an approved absence, such request must be 
considered and weighed carefully. ~· at 1078]. 

The above opinions of authority weigh continuity of instruction as against !!!!!.!.oidable 

leaves and absences and determine that even in such situations limitations or sanctions to 

preserve continuity of instruction are warranted. ID EDU 1908-85, p. 5, 6. 

Based on that dic;cussion, I CONCLUDE that a bOard may set forth standards and 

procedures for the grant of sick leave and require prior permission in the event of 

nonemergency surgery resulting in lengthy disability. On the facts of this case, however, I 

find that the Board has not done so. The contract, as policy, cannot be read to supply the 

criteria and procedure relied on here. The practice in effect for obtaining sick leave was 

clearly contrary to the Board's argument that prior permission was required for certain 

disabilities. Approval subsequent to the foot surgery would be inecrective to attain the 

Board's goals, since no one denies that petitioner was indeed disabled within the statutory 

meaning after she elected surgery. The Board had neither policy or practice supporting 

its position and the petitioner had no notice or insuCficient notice to conform to the 

superintendent's directives. It would therefore be unfair to deny her sick leave. 

It should be noted, however, that the superintendent never acted in btld faith and he 

acted toward cognizable and Important education goals. While it Is my opinion that Cole's 

conduct was unprofessional. In that she eould have scheduled her absence so as to have the 

least disruptive effect on the students, and chose instead to !!Chedule it when it would 

have the least disruptive effect on her own personal life, such opinion cannot support a 

denial of sick pay. When coupled with the fact of a retaliatory retirement before the end 

of the school year, resulting in further disruption, these considerations weigh In the 

balance of equity and preclude the grant of any remedy other than that which is mandated 

by law. No interest will be allowed. 
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In considering the question of dic;crimination and reprisal in the Civil Rights 

jurisdiction, I cannot see a prima~ case made out because the superintendent had only 

been with the district for a year and the civil rights cases and conversations related by 

petitioners were far remote in time from the sick pay denial in 1985. Addittonaly, Cole 

was not the only person to be denied sick pay: Minneci was also denied it about the same 

time for the same reasons. In any event, the Board went forward wi~h its proofs that its 

l'eason for denial was legitimate, nondiscriminat'lry and wholly untainted by any 

discriminatory motivation in accordance with the procedural standard enunciated in 

McDonald Douglas Corp. v. Green, 411 U.S. 792 (1973). Since I CONCLUDE that no 

discriminatory or unlawful employment practice under N.J.S.A. 10:5-1 occurred, l 

CONCLUDE there was no reprisal under~- 10:512(d). It is therefore unnecessary 

to address the civil rights remedy which is the second question reserved to the Director in 

that jurisdiction. 

I have reviewed the attached stipulation concerning petitioner Minneci, whose 

circumstances di!fered somewhat from those of Cole. Minneci was absent for a much 

shorter period of time (January 11 to February 4) and did not receive any communicati'ln 

from the superintendent until January 28. There was no communication from him prior to 

~er absence. ID No. EDU 1908-85. I PIND that the parties have voluntarily entered into 

a settlement on Minneci's petition and CONCLUDE her case is no longer contested. 

It is therefore ORDERED that the Board pay petitioner Cole for all sick days 

claimed, adjusted Cor the average in terminal leave payment, if any; 

it is ORDERED that the Board and petitioner Minneci conform to the agreement in 

their stipulation of settlement. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONRil OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make the final decision on all issues within the scope of predominant 

interest. However, iC Saul Cooperman does not so act in forty-five (45) days and unless 
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!lueh time limit i<~ otherwise extended, this decision on all of the issue-; within the seope of 

the predominant interest shall beeome a final decision in aceordance with ~-

52:148-10. 

I hereby FILE this Initial Decision with Saul Cooperman for eonsideration. 

DATE 

DATE 
jrp 

JUN9 1986 
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MARIAN COLE AND NANCY MINNECI, 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE ESSEX 
COUNTY VOCATIONAL SCHOOL DISTRICT, 
ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The record and initial decision on remand rendered by the 
Office of Administrative Law have been reviewed. Exceptions were 
filed by the Board within the time prescribed by ~]~ 1:1-16.4a, 
band c. Petitioner Cole's reply exceptions were untimely filed 

The Board seeks reversal of the ALJ's recommended decision 
urging that its denial of sick leave was neither arbitrary nor 
capricious. It reiterates arguments advanced during hearing of this 
matter which have already been thoroughly considered by the ALJ. It 
avows, inter al!~. that Petitioner Cole failed to provide sufficient 
notice that she needed extended medical leave and that she failed to 
follow established contractual procedures of providing a physician's 
certificate and securing superintendent approval. 

Upon review of the record in this matter including the 
Board's exceptions, the Commissioner is unpersuaded that the ALJ 
erred in her determination that Petitioner Cole is entitled to the 
use of accumulative sick leave, given the factual circumstances of 
the case. 

Accordingly, the Commissioner adopts the imtial decision 
on remand as the final decision in this matter for the reasons 
expressed therein. The joint stipulation of settlement entered into 
by Petitioner Minneci and the Board is likewise approved. 

Given the circumstances of this case, the Commissioner 
recommends t~at the Board and its administrators take whatever 
action is ' 'med necessary to assure that actual practice in the 
district with respect to sick leave approval fully conforms to 
written procedures and that all staff are completely and thoroughly 
apprised of what is required for timely processing and approval of 
anticipated sick leave so that there is no recurrence of the factual 
pattern presented in this case. 

COMMISSIONER OF EDUCATION 

July 15, 1986 
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OFFICE OF ADMINISTRATIVE LAW 

EDWARD J. JABLONSKI, 

Petitioner, 

v. 

BOARD OF EDUCATION OF TRE 

BOROUGH OF RMBRSOM, BERGRN COUNTY, 

Respondent. 

Edward J. Jablonski, petitioner,~!!:!:!~ 

INITIAL DECISION 

OM MOTION 

OAL OKT. NO. EDU 2492-86 

AGENCY OKT. NO. 93-3/86 

Irving C. Evers, Esq., for respondent (Parisi, Evers and Greenfield, attorneys) 

Record Closed: June 10, 1986 Decided: June 10, 1986 

BEFORE ARNOLD SAMUELS, ALJ: 

This matter involves a petition filed by Mr. Jablonski with the Commissioner of 

Education on March 31, 1986 requesting the Commissioner to order a new hearin~ in a 

matter that was previously determined, in 1982. Petitioner claims that the evidence, 

findings and result of the earlier hearing were incomplete, inaccurate and based upon 

conjecture and premature testimony; thereby denying him a fair and complete hearing, 

which in turn caused a violation of his tenure and :«!niorily rights. On April 10, 1986, the 

Commissioner of Education transmilled the matter to the Office of Administrative Law 

for hearing and deter.mination as a contested case pursuant to N.J.S.A. 52:14F-l ~ ~· 

New Jenev Is An Equal Oppurn.mitv Employer 
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PROCEDURAL HISTORY 

In 1982, the petitioner, a tenured employee servin!!' as Director of Guidan<"e in 

the Emerson school system, was reassigned to work as a guidance counselor bec!luse the 

position of Director of Guidance was abolished as part of an administrative 

reorganization. The reorganization created a new position, Administrative Assistant to 

the Principal of the High School. The petitioner felt that he was entitled to be appointed 

to that position because he claimed that its duties and responsibilities were substllntilllly 

the same as those performed by the Director of Guidance. Mr. Jablonski did not reeeive 

the appointment, and he filed a petition with the Commissioner of Education contesting 

the Board's action. 

The matter was heard by an Administrative Law JudR'e as a contested case. A 

full plenary hearing took place on November 22, 1982 resulting in an Initial Decision on 

March 2, 1983, in favor of the Board and dismissing the petition (OAL DKT. NO. EDU 

6812-82). The Judge found that although there was an ovet'lap between the duties of the 

Director of Guidance and the duties of the Administrative Assistant, that overlap did not 

make the two positions exactly or even substantially the same. She found that the 

position of Administrative Assistant to the High School Principal involved duties and 

responsibilities which went beyond the duties and responsibilities of the Director of 

Guidance and which included all the duties of the former position of Director of Guidance. 

She noted that there were significant differences between the positions, and that although 

there were some similarities and overlap they were not substantially the same. 

In a decision dated April 18, 1983, the Commissioner of Education affirmed the 

findings and determination of the Administrative Law Judge. 

The Commissioner's decision w11s affirmed by the State Board of Education on 

July 6, 1983. 

The petitioner then appealed to the Appellate Division of the Superior Court. In 

a ~ curiam decision on March 6, 1984, A-610D-82T2, the Appellate Division affirmed the 
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State Board of Education, the Commissioner of Education and the ALJ. A motion to file a 
petition for rehearing was denied by the AppeUate Division by Order dated Aprill8, 1984. 

The subject petition for a new hearing was filed by the petitioner with the 

Commissioner of Education approximately two years later. The Board riled an answer on 

April 9, 1986, denying all substantive allegations and asserting 14 separate defenses. 

On May 9, 1986, the respondent Board filed a notice of motion and reQuest for 

oral argument. The motion requested dismissal of the entire petition (In addition to the 

striking of various allegations therein), citing ten different grounds in support of the 

demand for dismissal. The respondent also asked for an award of counsel fees, in 

accordance with an affidavit of services attached to the application. A brief 

accompanied respondent's motion. 

On May 19, 1986, petitioner filed an answer to the motion for dismissal. On May 

30, 1986, he filed a supplemental brief. 

The matter was scheduled for a prehearing conference on May 20, 1986. At the 

same time, this Judge also heard extensive oral argument on the respondent's motion to 

dismiss. A Prehearing Order was entered, identifying the issues, providing for discovery 

and regulating other aspects of the forthcoming hearing, in the event that the motion to 

dismiss would be denied. 

THE MOTION FOR DISMISSAL AND COUNSEL FEES 

DISCUSSION AND ANALYSIS 

The question of whether or not a new hearing should be granted is, by its nature, 

a matter of law. Therefore, the respondent's motion for dismissal shall be treated as a 

motion for summary decision In accordance with N.J.A.C. 1:1-13.1 !! !!9· That rule 

provides that the decision sought shall be rendered if the papers and discovery which have 
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been filed, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact challenged and that the moving party is entitled to prevail as a matter 
of law. Judson v. Peoples Bank and Trust Company of Westfield, 17 N.J. 67, 73-77 (1954); 

Dolson v. Anastasia, 55 .'!::!· 2, 5-6 (1969). This diseussion is a result of a review of all 

papers on file and the oral arguments. 

Many of the separate allegations of the petition eontain little more than 

disagreement with the testimony adduced at the hearing in the prior matter on November 

22, 1982. See paragraphs 3, 5, 6, 7 and 8 of the petition. Paragraph 3 elaims that there 

was a discrepancy between the sworn testimony and the findings of fact. Paragraph 5 

states that the testimony of John c. Pinelli was only conjeeture. Paragraph 6 contends 

that Mr. Pinelli's testimony was incomplete and inaccurat~ beeause he had no basis to 

assess the information that was the subjeet matter of his testimony. Paragraph 7 

contends that the testimony of Dr. Serge Angiel was biased, untrue, misleading and totally 

eonjeeture. Paragraph 8 states that Dr. Angiel's experienee was insuffieient to enable 

him to accurately testify. 

The allegations made in the foregoing paragraphs of the petition are without 

merit, since they are merely argumentative. 

Paragraph 15 of the petition alleges that the findings of the Administrative Law 

Judge were based on premature testimony and conjecture, thereby denying the petitioner 

a fair and complete hearing and violating his tenure and seniority rights. This allegation 

also is rejected, since it is a bare repetition of the general basis for the petition. 

Paragraph 16 of the petition contends that a denial of a new hearing would set a 

preeedent that would enable boards of education to circumvent tenure and seniority laws. 

This unsupported allegation is also rejeeted. Denial of a petition for a new hearing, after 

the expiration of a period of four years. does not necessarily set a precedent for the 

circumvention of existing laws. 

Paragraph 14 of the petition contends that the 911-day notice rule (presumably 

~· 6:24-1.2) did not begin to run until January 20, 1986 when the petitioner first 
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learned of the underlying faets that eaused him to file the subjeet petition. It is assumed 

that the petitioner is referring to the aetlon taken by the Board in 1982, when the 
Administrative Assistant position was denied him. Without explorinl!' this ar,ument at 

greater length, this Judge sees no need to inquire as to whether or not the 91)-day period 

of limitations should have been tolled from 1982 until January 20, 1986. That arj!"ument 

simply is not relevant to the question at hand, namely, whether or not a new hearing 

should be granted. Therefore, it is unneeessary to deal with this allegation of the petition 

or with the respondent's defenses thereto. 

Paragraphs 9, 10, 11, 12 and 13 of the petition eneompass the primary basis for the 

petitioner's request for a new hearing, whieh is simply as follows. The petitioner claims 

that In November 1982, when the matter was heard at length by the Administrative Law 

Judge, the actual duties and funetions of the newly ereated Administrative Assistant 

position existed only on paper, slnee it had not yet beeome operational. The petitioner 

elaims that after observing the manner in whieh the position was operated and eondueted 

during the three and one-half years following the hearing, eertain differenees beeame 

apparent. The differenees involved the greater and unantleipated pereentage of time 

spent by the Administrative Assistant dlreeting the guidanee department. It is those 

operational dlfferenees that provide the basis for the so-ealled "new testimony" that 

"popped up" in January 1986, at whieh time another reorranization took plaee and the 

Administrative Assistant position was abolished. The petitioner elalms that it has now 

beeome apparent that a much higher pereentage of the Administrative Assistant's work 

involved the guldanee department, a eonelusion that was not possible to be drawn in 1982, 

when the position was newly ereated and there had been fittle opportunity to observe the 

operational experienee involved in performing the jobs. 

The petitioner explained that the "unavailable witnesses" referred to in the 

petition were not physieaUy or geographieally unavailable in 1982. Both of them were 

present and available. Rather, petitioner's elalm Is that In 1986 they would reeant or 

ehange the 1982 testimony, given the benefit of their experienee and observations over the 

three and one-half or four intervening years. 
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The petitioner argues further that on November 22, 1982, no one knew how the 
Administrative Assistant position would work and that they did not know a substantially 

greater amount of time would be required to perform the duties of directing the guidance 

department than was visualized in the job description or the original estimates of the 

Board. Therefore, the petitioner elaims that if the Administrative Law Judge who heard 

the matter in 1982 had the benefit of the information that has aeeumulated from that 

time until 1986, she would have deeided the matter differently. That Is essentially the 

reason Cor the request for a rehearing. 

The respondent replied to the above argument by quoting certain portions of the 

Initial Decision of March 2, 1983. Page 15 of the Initial Decision, paragraph C., states: 

There is an overlap between the duties of the Director of Guidance 
••• and the duties of the Administrative Assistant • • • • That 
overlap does not make the two positions exactly, or even 
substantially, the same. The position of Administrative Assistant 
to the Principal has duties and responsibilities which go beyond the 
duties and responsibilities of the Director of Guidance, and which 
include all the duties of the former position of Director of 
Guidance. 

Paragraph F. states: 

There are significant differences between the position of Director 
of Guidance and the 198!-83 reorganized position of Administrative 
Assistant to the higll school principal. The duties of the two 
positions are not substantially the same, althougll there are some 
similarities and overlap. 

On page 17 of the Initial Decision, the Administrative Law Judge stated: 

The central issue in this ease is whether or not, when the Board 
created the new position of Administrative Assistant to the higll 
school principal in 1982, it created a position whose responsibilities 
were substantially Identical with the position and responsibilities of 
the Director of Guidance. The answer to that question is no. The 
Board created a position whieh included all the duties of Director 
of Guidance, but whieh had greater and addttional responsibilities. 
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The petitioner bases his argument that the test of time has shown the two 

positions to be identieal on two affidavits attached to the petition. The first affidavit, by 

John C. Pinelli, Principal of the Emerson Junior-Senior High School, states that his 

testimony in November 1982 was based upon three months of observation of the position or 

Administrative Assistant, whereas if he were to testify in 1986, that testimony would be 

based on his observations during three additional years. He felt that given the benefit or 

the three additional years, he would now say that 60 pereent or more of the 

Administrative Assistant's time would be devoted to guidance and 40 percent or less would 

be devoted to the supervision of Social Studies and English. Evidently, his 1982 testimony 

aseribed a lower percentage of the duties to the guidance funetion. 

The affidavit of Robert F. Tropani, a guidance eounselor at the junior-senior high 

school, states that during the years since 1982 the Administrative Assistant has spent 

approximately 50 percent of his entire school day directing and supervising aU aspects of 

the guidance office and that there was no substantial difference between the position of 

Director of Guidance and Administrative Assistant as it related to the functions of the 

Guidance Department (underlining added). 

Neither of the affidavits attached to the petition claims that the duties and 

responsibilities of the Director of Guidance were substantially identieal to all of the 

duties and responsibilities of the Administrative Assistant. The Administrative Assistant 

position included all of the duties of the Director of Guidance, but greater and additional 

responsibiUtles were added. There is nothing in the papers on file to indicate that, except 

lor a percentage change In emphasis, the situation was very different in actual operation 

over the three- or fou,....year period since the original eontest. The most that ean be said 

for petitioner's elalm is that the Administrative Assistant needed more time than 

originally expected to fulfill the guidance duties. 

The matter before the Administrative Law Judge in 1982 was concluded with 

flnaUty, and the result is not sUbject to reanalysis. This discussion merely Is an attempt 

to probe the merits of petitioner's claim that if the actual operation of the Administrative 
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Assistant position, when tested by time, had been known at the time of the ori(l'inal 

hearing, a different result would necessarily have been reaehed. 

The New Jersey eourt rules provide some guidantoe on the question of relief from 

judgments or orders. ~· 4:So-l provides that a party may be relieved from a final 

judgment or order because of (b) newly diseovered evidenee whieh would probably alter 

the judgment or order and whieh by due dlligenee eould not have been diseovered in time 

to move for a new trial. ~· 4:5o-2 provides that a motion for sueh relief shall be made 

within a reasonable time, and for reason (b) not more than one year after the jud(l'ment, 

order or proceeding was entered or taken. This matter would not fit into that pattern if 

the Superior Court were involved instead of this forum. In this ease, there is no question 

that the instant petition was filed almost four years after the final administrative action 

was taken. 

The petitioner elaims that the manner in whieh the position of Administrative 

Assistant was operated during the three or four years following final administrative aetlon 

constitutes newly diseovered evidenee whieh would probably alter the result that obtained 

in 1982. I disagree. I do not find that the greater percentage of time aetually spent by 

the Administrative Assistant in managing the guidanee department was of sueh a nature 

as to have probably altered the result if it were known in 1982. The petitioner has not 

sustained his burden of proof in that regard. The conclusions reached by the 

Administrative Law Judge in 1982 might very likely have been the same If viewed in the 

light of the subsequent performanee and operation of the position. 

Among the defenses urged by the respondent is the doetrine of !:'!!! judicata and 

collateral estoppeL Both doetrines are a bar to relltlgation of the original controversy. 

City of Hackensack v. Winner, 82 !!::!· l (1980); Banco v. Ward, 12 !!::!· 415 (1953); Brick Tp. 

v. Vannell, 55!!::!· Super. 583 (App. Div. 1959). 

However, the petitioner insists that this attempt to secure a rehearing is not 

intended as a relitigation of the earlier matter. Rather, he claims that subsequent events 
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have developed more reeent faets that eould not have been known at the time of the 1982 

hearing, faets that would most likely have produced a different result if they had been 
known at the time. I find that argument unpersuasive. This is nevertheless still an 

applieation to retry the matter, but through a side door. It is interesting to note that 

even though petitioner insists that his application is for reopening rather than 

reconsideration, he eomments, on page 5 of his supplemental brief, that "the evidence and 

testimony upon which the initial deeision was reaehed was nawed, ••• and that it was 

unfairly litigated." In the absenee of clearly demonstrable fraud or egregious error that 

demands equitable treatment, the 1982-1984 result is entitled to repose. The petitioner 

has not demonstrated any eompelllng reason to disturb the original decision and its 

affirming opinions. The petitioner's argument urges a differenee without a distinetion. 

He wants to try his ease again. 

An administrative agency does have the inherent power to reopen, modify and 

rehear orders that have previously been entered. Duvln v. State, 76 N.J. 203 (1978); 

Ruvoldt v. Nolan, 63 N.J. 171, 183 (1973}; Hyman v, Essex County Carpet Cleaning Co., 157 

!!d· ~· 510, 516 (App. Dlv. 1978); In re Marvin Gastman, 147 N.J. Super. 101, 114 (App. 

Div. 1977); lndursky v, Board of Trustees, Ret. System, 137 N.J. Super. 335 (App. Div. 

1975). However, an applieation seeking its exereise must be made within a reasonable 

time and with reasonable diligenee. Reeonsideration has generally been granted when 

Illegality of the administrative action has been shown or when there was evidenee of 

extraordinary cireumstances, illegality, fraud, mistake, new evidenee or change in 

circumstances. 

In the ease at hand, the petitioner has not demonstrated such new evidence or 

ehanged eireumstanees that eonstltute good cause for the exercise of such an 

extraordinary remedy. 

For ali of the foregoing reasons, It is CONCLUDED that the petitioner is not 

entitled to a rehearing. The respondent has sustained its burden or excluding any 

reasonable doubt as to the existence of any genuine Issue of material fact. ~. supra. 

It is therefore unneeessary to treat the other arguments and defenses advanced by the 

respondent. 
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The respondent's application for an award of counsel fees must also be 

considered. 

Historically, the Commissioner has declined to award counsel fees to prevailing 

parties, absent statutory authorization. See, E.B. et al. v. Board of Education of the 

North Hunterdon Regional School District, et at., OAL DKT. NO. EOU 5187-85 (March 14, 

1986), at pages 7-19; reversed by Commissioner of Education, May 1, 1986. 

It is nevertheless true that the Commissioner has awarded counsel fees in several 

instances. Brown v. Board of Education of the City of Newark, 1984 S.L.D. ___ (Dee. 19, 

1984); Fox v. Bd. of Ed. of the Tp. of Cinnaminson, 1982 S.L.D. ___ (March 23, 1982); ~ 

v. Bd. of Ed. of the City of Jersey City, 1981 S.L.D. 307, aff'd, Commissioner of 

Education, 1981 S.L.D. 319. 

However, in E.B., supra, the Commissioner considered, and apparently rejected, 

the applicant's claim that the foregoinr decisions might have established any precedent 

towards counsel fee awards. The Commissioner referred to~ as "an exception to the 

consistent practice of the Commissioner to deny attorneys' fees to successful litigants in 

education eases." It is obvious, upon reading the Commissioner's decision in Ross, that the 

few isolated instances where he has approved the award of counsel fees are regarded by 

him as errant eases that should be confined strictly to their facts. 

In another recent decision, Gibson v. Bd. of Education of the City of Newark, 

1984 ~· __ (March 30, 1984), dismissed by the State Board, June 6, 1984, reversed and 

remanded by the Appellate Division, 205 N.J. ~· 48 (App. Div. 1985), the State Board 

specifically limited Ross to its facts, reversing the Commissioner's award of counsel fees 

to the successful litigant. The State Board held that, 

Ross also represents a serious deviation from the general poliey 
that litigants bear their own counsel fees, embodied in both 
case law, Gerhardt v. Continental Ins. Co., 48 N.J. 291, 302 
(1966), and in the rules governing allowance of attorney fees in 
eourt eases: R. 4:42-9 limits such awards to specific 
circumstances, m:iiie of which apply here •••• 
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••• We believe that the possibllty of attorney fees in similar 
eases might en<!Ourage litigation in the future between boards 
and their members over Issues of far less merit than those 
presented here. Gibson, decided by the State Board of 
'Education, May 6,19~ 

In reiterating his position, the Commissioner has clearly stated that "until sueh 

time as he is trranted statutory authority or the imprimatur of the Courts of New Jersey 

to do so, the Commissioner declines to rrant counsel fees." 'E.B. at page 31. 

That clear pronouncement shall be followed In the instant matter, and It is also 

CONCLUDED that the Board's application for an award of <!Ounsel fees should be 

RBnCI'IID. 

It Is therefore ORDERED that the petition be DIBMJSSED. 

This reeommended decision may be affirmed, modified or rejected by the 

COIIIDI!!lSIONER OF THE DEPARTMENT OF 8DDCA110N, SAUL COOPERMAN, who by 

law Is empowered to make a final deelslon in this matter. However, if Saul Cooperman 

does not so aet in forty-five (45) days and unless sueh time limit Is otherwise extended, 

this recommended decision shall be<!Ome a final decision in ac<!Ordanee with N.J.S.A. 

52:149-10. 
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I hereby PILB this Initial Decision with Saul Cooperman for consideration. 

~ <-~ 10 ,/'( P6 
DATE (J I 

,IUN 12 1986 

DATE 

.!liN 1 3 1986 
DATE 

ms/e 

ARNOLD SAMUP, ALJ 

• /~-:-7 ~ 
.. ~i~?_t Acknowledged: 

"f./~~ 
·- ~ 
DePARTMENT OF EDUCATION 
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EDWARD J. JABLONSKI, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE BOROUGH 
OF EMERSON, BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision on motion rendered by the 
Office of Administrative Law have been reviewed. Exceptions were 
filed by the parties in accordance with N.J.A.C. l:l-16.4a, band c. 

Upon review of the record. including the exceptions sub
mitted by the parties. the Commissioner is in agreement with the 
determination reached by the Office of Administrative Law in this 
matter. There is nothing presented by petitioner in his exceptions 
that persuades the Commissioner that the ALJ erred in dismissing the 
Petition of Appeal. The ALJ's analysis is thorough and appropriate. 

Further, even if the "new•• evidence clearly were to demon
strate that 60 percent of the controverted position was devoted to 
duties previously performed by petitioner, this would not lead to a 
conclusion that he would be entitled to it or that the case should 
be reopened because of a denial of a fair and complete hearing. 

When the issue presented in this matter was litigated 
previously, the ALJ determined: 

The central issue in this case is whether or not. 
when the Board created the new position of 
Administrative Assistant to the High School 
Principal in 1982, it created a position whose 
responsibilities were substantially identical 
with the position and responsibilities of the 
Director of Guidance. The answer to that 
question is no. The Board created a position 
which included all the duties of Director of 
Guidance but which had greater and addtt1onaf 
responsibilities. Having decided the major 
question in the negative. it follows that 
Mr. Jablons'ki • s seniority and tenure rights were 
not violated when he was not employed as the 
Administrative Assistant to the High School 
Principal. He was not automatically entitled to 
that position as it was not substantially the 
same, in duties or in title, to the one he had 
had before***· (emphasis supplied) 

(Slip Opinion of April 18, 1983, at pp. 17-18) 
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This determination was affirmed by the Commissioner, the 
State Board and the Superior Court, Appellate Division. When 
examining the record in the instant matter, including the affidavits 
of the principal and the guidance counselor submitted by petitioner 
in support of his contention that over time the controverted posi
tion became the same as his former Director of Guidance position, 
there is not a scintilla of information reviewed which constitutes 
grounds for reopening this matter. It has already been established 
in the prior adjudication of this matter that the duties of the 
dire;:tor position were absorbed within the administrative assistant 
position but that the additional responsibilities performed by the 
Administrative Assistant made that latter position broader than the 
director position, not substantially identical to it. In other 
words, even granting that the guidance duties absorb 50-60 percent 
of the administrative assistant position does not alter in any 
manner the determination rendered previously in this matter. 

In light of the above, the Commissioner adopts the decision 
on motion as the final decision in this matter for the reasons 
expressed in the initial decision and herein. 

Accordingly, the Board's motion requesting dismissal of the 
petition is hereby granted. 

COMMISSIONER OF EDUCATION 
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&tatr of N rw Jrrsry 

OFFICE OF ADMINISTRATIVE LAW 

BOARD OF BDUCA110H OF THE TOWN 

OF WEST HEW YORK, HUDSON COUNTY, 

Petitioner, 

v. 

CHAJlLES APKAIUAH, 

Respondent. 

INJ'l1AL DECISION 

OAL DKT. NO. EDU 6254-85 

,(ON REMAND OAL DKT. NO. EDU 2896-85) 

AGENCY DKT. NO. 114-5/85 

Joseph J. Feri'IU'a, Esq., tor petitioner 

(Krieger, Ferrara, Flynn&: cataUna, attorneys) 

Sheldon B. Pincus, Esq., tor respondent 

(Buccerl and Pincus, attorneys) 

Record Closed: AprU 28, 1986 

BEFORE .JAMBS A. OSPBHSOH, ALJ: 

Decided: June 6, 1986 

'n1e Board or Education or the Town of West New York, Hudson County, certified 

on AprU 22, 1985 and tiled with the Commissioner of the Department of F.ducatlon on 

April 30, 1985, six charges of unbecoming eonduet against Charles Apkarlan, a tenured 

/'kw Jm~y Is An Eqwl Opportunity EmploytJT 
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OAL OKT. NO. EOU 6254-85 
OAL OKT. NO. EOU 2896-85 (ON REMAND) 

teaching member employed by the Board, involving student incidents sutrieient, if 

credited, to warrant his dismissal or reduction of salary, in accordance with the Tenure 

Employees' Hearing Law, N.J.S.A. 18A:6-10 !!. !!!!!· Respondent filed an answer in the 

Bureau of Controversies and Disputes of the Department of Education, on \1ay 16, 1985, 

denying the charges, alleging insuficiency thereof under N.J.S.A. 18A:6-11 and alleging 

affirmatively the charges were unlawful harassment against for protected political 

activity on his part. Accordingly, the Commissioner transmitted the matter to the 

Otrice of Administrative Law on May 21, 1985 for hearing and determination as a 

contested case in accordance with N.J.S.A. 52:14P-l!!. !!!!!· 

On notice to the parties, under OAL Okt. No. EDU 2896-85, a prehearing 

conference was conducted in the Office of Administrative Law on June 17, 1985 and an 

order entered fixing, inter alia; hearing dates. BeCore scheduled hearing, however, 

respondent filed a motion on June 17, 1985 for an order dismissing tenure charges based 

on the Board's railure to have complied with procedural requirements of N.J.S.A. 18A:6-

ll. The motion was granted by the administrative law judge and the charges were ordered 

dismissed, without prejudice, nevertheless, to reconsideration by the Board ol the issues 

raised therein. In a decision dated September 27, 1985, the Commissioner reversed 

findings and determination of the administrative law judge and ordered the matter 

remanded for plenary hearing on the merits. (1985 ~-(Sept. 27, 1985, slip op. at 15; 

app. pending St. Bd). 

This matter then, under OAL Okt. No. EDU 6254-85, is on remand ol the 

Commissioner's decision transmitted to the Otrice of Administrative Law on October 1, 
1985. 

On notice to the parties, the matter came on for supplemental prehearing 

conference in the Office or Administrative Law on October 22, 1985 and an order entered 

-2-
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fixing hearing dates begiMing January 28, 1986. It was heard on January 28, 29, 30 and 

February 3, 1986. Thereafter, posthearing submissions having been completed, the record 

closed. 

Before hearing, three written decisions on motions by respondent were entered 

by the administrative law judge, aU of which were reviewable interlocutorily by the 

Commissioner in accordance with N.J.A.c. 1:1-9.7(a). The orders were dated successively 

November 19, 1985, November 22, 1985 and January 3, 1988. The decisions were not 

reviewed before hearing by the Commissioner. They are incorporated herein by 

reference. The order of November 22, 1985 relieved respondent of obligation otherwise 

incumbent upon him under rules of dlseovery to answer written interrogatories because of 

his userted and unwaived privilege against self-incrimination under Rule 25 of the Rules 

of Evidence. The order conditioned relief, however, on a prohibition against respondent's 

testifying at hearing in defense of tenure charges. Thereafter, by tetter to the 

administrative taw judge filed December 6, 1985, respondent elected to waive his "fifth 

amendment privilege against self-incrimination," to answer interrogatories and, thus, to 

be free to testify at hearing. 

Paragraphs no. 7 of the prehearing conference orders or June 18, 1985 and 

October 24, 1985 ordered the Board to tile and serve upon respondent a particularized 

statement of Incidents Involved in the certification of charges. At hearing on January 28, 

1986, such a statement of particularization was marked in evidence as a joint exhibit, J-1, 
"not ••• for the truth of the matters alleged but merely for the purpose of providing both 

court and C!OUI'IIJel with a way of tooldng at the Incidents in toto, and thus • • • to avoid 

confusion as the testimony from the witnesses comes in." (Transcript, Jan. 28, 1986 at 5-
6). 
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EVIDENCE AT HEARING 

! 

Called by the Board concerning incident no. 1, M.L., a student age 11 years and 

presently in sixth grade at district school No. 4, testified he was in respondent's fifth 

grade art class in 1985 at school No. 4. The class met once a week. On February 12, 

1985, he and a friend, C.C., asked respondent if he, M.L., could get some graph paper 

from the supply closet. Respondent granted permission. Once in the closet with his 

friend, !VI.L. said, respondent suddenly shut the door, yelled, opened the door, grabbed his 

left arm and pushed him up against a wall outside the closet. Respondent, he said, 

grabbed his left arm by the elbow. He told respondent he was hurting his arm but, he said, 

respondent did not reply. He asked to be permitted to go to the nurse but was denied 

permission to do so. The rest of the class at the time was on line ready to be dismissed to 

return to homeroom. He said and he and c.c. were in the closet approximately 45 

minutes looking Cor the graph paper. He said he stayed in school that day approximately 

40 more minutes but did not complain either to his homeroom teacher or to the nurse. He 

then went home, he said, and told his mother of the incident. She called their doctor, who 

advised ice on the arm. 

Kathleen L., M.L.'s mother, testified her son told her about the incident on 

February 12, 1985 with respondent. She said her son complained of a sore arm and she 

saw it was puffed and red. She confirmed she called the family doctor. She also called 

school that day and spoke to a vice-principal concerning what her son had told her. The 

next day, she said, she and her husband spoke to principal Capozzi and reported the 

incident. She was offered a chance by the prineipal to meet personally with respondent to 

get his explanation but, she said, she declined the invitation. 
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The Board called c.F., an 11 year old female student who was in respondent's 

tifth grade art class in the 1984-85 school year, concerning incidents nos. 3 anti 5. In 

November 1984, she said, respondent became angry one day because the class was talking. 

She said he pit!lced up a desk at which she was seated and pushed it into a long table. He 

had just remonstrated loudly with the class and had told them to shut up. C.F. said the 

desk hit her and another student seated to her left. She was hit in the stomach area and 

was caused to cry, she said, because it hurt. Respondent asked her If she wanted to go to 

the nurse and she said she would do so later. Alter school that day, she said, she called 

her mother at work, who called their doctor. She was already under treatment by her 

doctor, she said, for a bum on her stomach. 

On another occasion, she testified, respondent once asked her for a kiss and on 

another oceasion for a kiss as he was fl'adlng her work. She said she did give him a kiss on 

the cheek, only, however, because she was afraid not to. Some of the other girls in 

respondent's art class, she said, were asked to give respondent kisses when they went up to 

hand in their art work for approval. The kisses she said she gave to respondent were light 

kisses on his cheek; otherwise, she said, he did not touch her person. 

Therese P., C.P.'s mother, testified that In November 1984 her daughter called 

her at work to report the incident or respondent's reaction when the class was noisy and 

when he picked up the desk to push it Into her. She reported the matter to principal 

C8pozzl the next day at 1 parents' night function. She later wrote a letter to the Board or 
Education on March 28, 1985 concerning the Incident. 

Called by the Board, Mario A. C8pozzl, a 24 year Board employee now principal 

of school no. 4 In his fifth year of service, testified respondent taught art In his building in 

1984-85 for various fl'&des K-8 until his suspension. He recalled that In February 1985 the 

mother of M.L., upset, called him to say her lOR was fl'&bbed by the arm by respondent 

the previous day. He said she threatened a formal complaint to the Board. Procedure in 

such an instance, he said, under 1 negotiated 8fl'"ment In the district, was for principal 

-5-
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to talk to teacher to find out the circumstances or a parental complaint. He said he spoke 

to respondent on the morning of February 14, 1985 and went to school no. 3 to see him. 

He also informed the superintendent, who was his supervisor. He explained to respondent 

that a parent had complained and asked what had happened. Respondent replied the 

children were lined up to be dismissed and the two boys, M.L. and c.c., had asked 

permission to get art supplies. He said he denied such permission but when he turned his 

back he noticed the boys inside the supply closet. Respondent told Capozzi he took M.L. 

by the left elbow and led him from the closet. Capozzi said he told respondent he could 

not do that, that is, grab children like that or permit any such similar physical contact. 

Capozzi said it was not the first time he had thus cautioned respondent. 

Capozzi also reported that in November 1984 he received a report concerning 

respondent and another student, C.F., from the student's mother, Therese F., who came to 

him upset about her daughter's report that respondent had slammed or turned a desk 

hitting the daughter in the chest. Later, in speaking to respondent, Capozzi said, 

respondent replied he was attempting to get the attention of the class but denied the desk 

ever hit child. Capozzi cautioned respondent to step such conduct and to be more careful 

in the future. Respondent agreed to do so, he said. 

Capozzi said policy of the Board was that corporal punishment was 

impermissible. There was to be no touching or students for punitive or disciplinary 

reasons. Such treatment is forbidden by Board handbook from Title 18 or education law, 

where such conduct is not permitted or condoned. 

Called by the Board, Carl Raparelli, district superintendent of schools for the 

past 15 years, testified the incidents of M.L. on February 12, 1985 (incident no. 1) and 

D.C. on February 14, 1985 (incident no. 2) were both brought to his attention by the 

principals of the two school buildinp, nos. 3 and 4, involved. District policy, he said, 

forbids physical contact between teacher and student though "kissing" is not specifically 

interdicted. Both principals, he said, had warned respondent concerning such policy. In 
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his view, it was found his conduct in the two incidents was not in keeping with Board 

policies concerning contact with students and was not "consistent with professional 

attitudes of teachers in the district." On cross-examination, he conceded he had made no 

report to the Division of Youth and Family Services concerning the incidents. 

Nevertheless, he said, the sum and substance or charges in the present matter, in his view, 

were not sufCicient to warrant respondent's dismissal. 

Transcript of deposition testimony of M.A., a pupil, concerning incident no. 4, 

was refused admission into evidence by the administrative law judge, over respondent's 

objection, for insuCCicient basis under !!· 4:16-l(c). (Transcript, Jan. 30, 1986, at 3-15). 

Called by the Board concerning incident no. 5, M.A., age 8 years, now in second 

grade In another community, testified she remembered being in respondent's art class. 

Sometimes, she said, she used to sit on respondent's tap and he would tell her to give him a 

kiss on the cheek. She did. That happened a lot and with others, she said. 

1\>f.A.'s sister, B.A., age 9 years, now in third grade in another community, 

testified she was in respondent's art class in second and first grade. Sometimes, she said, 

respondent kissed her on the cheek. Sometimes respondent wanted her to kiss him. When 

she didn't want to, she said, she didn't say so because she didn't want to hurt respondent's 

feelings. Last year, she was in the same art class as her sister, M.A. 

Concerning ineident no. Z, the Board called o.c., a female student, 13 years old, 

presently In seventh grade in another community. In February 1985, she was a student in 

respondent's art class. On February 14, 1985, she testified she was sitting near her friends 

at her desk. No one saw respondent enter the room, she said. The next thing she knew, 

she was on the noor, seated racing a closet for jackets. She had been seated at a desk 

with small Individual chairs, whleh were separate and movable. Her right knee hit the 
desk or under the desk at the bottom, she said, and she reu backwards. When she rot up, 
she saw respondent. 1be next day, a Friday, she said, in the hall after lunch, 
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respondent grabbed her hand pulled her away and gave her a candy heart. She said she 

told respondent "You hurt me before, I don't want to get hurt again." 

She was absent on a Thursday after the fall and because of it, she said, and 

was out of school for other reasons the rest of February. She did not ask to go to see the 

nurse on the day of the incident. She said respondent definitely pulled the chair out from 

under her, because after she got up she saw him with his hands on the chair. Her chair 

had been moved back, she said, because her low back hit the chair as it did so. 

Once respondent asked her for a kiss or "I won't help you with your work." That 

happened with others, she said. Respondent occasionally asked her to kiss him. 

The Board rested. 

Respondent's motion to dismiss tenure charges specified in incident nos. l, 3, 4 

and 5 for failure of the Board to make out a prima facie case was denied by the 

administrative law judge. Transcript, January 30, 1986 at 29-35. 

The parties stipulated in reference to the charge in incident no. 1 that no school 

nurse report tor having seen student M.L. on February 12, 1985 was made. The parties 

also stlpuJated into evidence the deposition testimony of M.L. (R-2} for the purpose only 

of showing alleged prior inconsistent statements and of Impeaching the witness' 

eredibUity. 
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!! 

Respondent Charles Apkarian, testified he hu been employed by the Board of 

Education of the Town of West New York, Hudson County, for some thirty years, first as 

an art teacher, then as testing coordinator and currently again as art teacher. He holds 

the instruetional certificate of teacher of art K-12, and the supervisor's and principal's 

certificates. He holds B.A. and M.A. degrees from New York University and completed 

requirements in a doctoral equivalency program there in 1962. 

Concerning incident no. 1 involving student M.L. on February 12, 1985 at school 

no. 4 In the art room about 2:00 p.m., respondent testified he was trying to have his class 

line up for dismissal. Rising from his desk, he said, he stepped toward the door when M.L. 

asked him !Of' permission to get graph paper from a supply closet. c.c. was next to him. 

Respondent said he denied permission for the boys to obtain graph paper because the 

closet door where supplies were kept had to be kept closed for safety while students were 

lined up and because both boys had asked for and received about a dozen sheets of graph 

paper the week before. When near the door, respondent said, he was told by a girl student 

that M.L. was in the closet. 1\irning, respondent saw the door open and called for the 

boys to get out of the closet. He went two steps into the closet, which was about 5 feet 

by 7 feet, and told :W.L. to take his hands off the paper. c.c. slipped out behind him, 

respondent said. 

Respondent put hand on M.L.'s right elbow a.nd guided him out of the closet. 

Relpondent told him to get in line and, when M.L. did, he said his elbow hurt. Respondent 

advised him to go to the nurse or to the principal. Respondent denied throwing M.L. 

against the wall. While standing in nne, respondent said, M.L. rubbed his elbow and, as 

the clus left the room, asked for a drink of water. Respondent denied permission and 

M.L. looked up, smiling u if to ask for water from the cooler. Respondent again said no 

drinks now. 

-9-
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Later, respondent said, principal Capozzi asked for his version of the incident, 

which respondent supplied. The principal asked if respondent wanted to meet with the 

parents of M.L. but such a meeting never took place. Respondent said Capozzi 

specifically cautioned him "You should not have done that," referring to the incident. 

Respondent said he replied "Under the circumstances, I agree with you." 

Concerning incident no. 3 in November 1984, respondent said he was in school no. 

4 at the beginning or Cirst period in the afternoon when he saw c.F. standing up, leaning 

over a table and shouting to a girl opposite her. The table was 3 feet by 6 feet. The class 

as a whole was noisy, having just came from the class of a substitute teacher. With 

children seated at the table, c.F. pushed the table toward them and the wall. Respondent 

said he reached out, pulled the table away from the children and, in so doing, it touched 

c.F. in the chest area. She cried and said she was hurt. Respondent said he asked if she 

wanted to see the nurse. She declined and stayed in class the rest of the period without 

further complaint. 

About three weeks later, respondent said, he spoke to principal Capozzi in 

another school. Capozzi reported c.F.'s mother was looking for him to speak about a desk 

incident in which C.F. said respondent had shoved a desk into her. Respondent said he 

replied he had only slid the desk back to its original position. He said capozzi told him 

not to worry about the incident. 

Concerning incident no. 5 involving his asking for a kiss from C.F., respondent 

admitted it occurred. In a class one day, respondent asked C.F. "Do 1 get one here 

today?" (indicating his cheek). Respondent said C.F. would reach up and grab him to give 

him a "Peck on the cheek" on occasion and onee did so on another occasion as he was 

coming from the school parking area. Another time, respondent said, C.F. ran out of 

Une, reached up, grabbed him around the ned< and gave him a kiss. Respondent asked 

whether her mother knew about that. He said she replied yes. Respondent denied ever 

having himself kissed C.P. In return or having put his han~ on her person. He admitted 

she onee said to him she did not want to kiss him on the cheek. He never insisted she do 
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so, he said. He said administration had never questioned or admonished him about the 

praetiee of kissing girl students. Again eoneernlng incident no. S, respondent said M.A. 

twiee gave him a kiss on the cheek during the 1984-85 school year. Respondent felt he 

had warm relationships with ehildren in his classes. He would often ask "Do I get one here 

(cheek) today?" M.A. never said she did not want to do so. Respondent denied ever 

having touched her person otherwise. On another occasion, he said, B.A., M.A.'s sister, 

gave him a kiss on the cheek and M.A. gave him a second kiss on the cheek. He denied 

strongly that B.A. had ever sat on his lap and denied ever having himself' kissed other 

children. 

1n the ease or B.A., respondent said, his aetion was a way of giving what he felt 

was needed reassuranee to children and to promote a warm relationship. 1n the process of 

teaching and helping in art, he said, there was always a need for reinforcement of that 

sort. When B.A. did a good job, respondent said, he offered her his eheek to kiss. She was 

the sort of pupil who seemed to need several trips to the teacher's desk before being able 

to finish her assigned work. He said B.A. onee said "My mother doesn't mind." The kissing 

in general, respondent said, was isolated to only a few incidents. He denied wrongdoing or 

experiencing any self-gratification. He said It would never happen again. The whole 

matter was a misunderstanding of his attempt to instill warmth In the classroom, done 

with innoeenee in his heart. He himself has been married for 30 years, he said, and has 

three children and a grandchild. 

Respondent said his yearly oblervatlons and evaluations were always positive. 

No salary increments had ever been withheld nor discipline administered against him. He 

has been elected to the Board of Education of Cliffside Park three times and was 

appointed onee to tm an unexpired term. He served ten years In an as Board member. He 

attends Holy Cross Armenian Church in Jersey City regularly, was baptized there and was 

onee a trWitee. 

-11-
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Asked on cross-examination why he had not insisted that M.L. report to the nurse 

when M.L. had reported himself hurt, respondent said he thought M.L. was putting him on. 

The matter did not seem urgent. He felt a ten-year old child ought to have enough sense 

to decide whether to go to the nurse or not, and respondent himself had another class 

entering that he could not leave. 

Asked on cross-examination why he asked C. F. for a kiss, respondent said he felt 

the two had a warm relationship. He was attempting to fulfill what he saw as a father

grandfather role with the child. Kissing, he said, was to him a method of reinforcing 

certain children. 

Called by the Board on rebuttal, Carol Ann Stetson testified she was president of 

the district PTA in 1983. She attended a meeting during that year with respondent and 

principal Zakarian when a parent had asked to see the principal concerning respondent. 

The complaint was that respondent had touched a student or kissed her. Respondent 

assured her there was no substance to the complaint. He was upset. Zakarian told 

respondent just to do his job and not to let such a situation happen again. Respondent 

agreed, she said, and nothing like that did happen again to her knowledge. Respondent 

denied the charge at the meeting, she said. 

In rebuttal of Board testimony in support of the specification in incident no. 2, 

respondent testified near the begiMing of class in the early afternoon he walked into class 

as children were preparing for painting lessons. He saw D.C. seated at a desk about 10 
-12-
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feet from the door. She was perched on the edge of her chair leaning forward with her 

full body on the table, her backside on the edge of the chair. Realizing she aboUt to fall, 

respondent said, he walked over, put his left hand on the back of the chair and cautioned 

the child she was about to fall. She then tell down, respondent said, as did the ehair. He 

denied pulling the chair from beneath her. He tried to help her up, he said, but she was 

embarrassed and told him to "'eave me alone" when he asked whether she was all right. 

Respondent offered to send for the nurse but D.c. again said "Leave me alone." There 

was no further dlseussion then and work continued in the class. There were no complaints 

of any Injury. The next day, respondent said, he met D.C. in the hall bY the water cooler. 

He tried to console her by saying "I am so sorry about what happened yesterday." She 

apin repUed, he said, "Leave me alone." Respondent offered her a piece or eandy, which 

she took. On the day of the chair Incident with D.C., he said he asked whether she was 

too mad to give him "one (kiss) on the cheek." 

On crOS9~xamination, respondent, while admitting he put his hand on the back of 

D.C.'s chair, denied "moving the chair." The chair was movable, not attached to a desk. 

He said he exerted no foree "but It may have moved because my hand was on the chair." 

He admitted the chair may have "jostled." a.tt he denied an intent himself to move it. He 

said the child fell baekwa.rds on her rear, the chair moving a foot or more and her whole 

baek striking the chair u she feU. He did not see her knees striking the desk or the noor. 

He did not report the Incident to the principal or the school nurse. The Incident oceurred 

two days after the -..L. lneldent (ineldent no.l). 

Again on cross-examination, coneerning student D.C., he said he had asked for 

kisses beeause "she wu Uke my daughter and I like her." He never asked her, he said, as a 

pre-eondltion for helping with her work. 

Offered in evidence bY respondent were seven eertifications bY persons who have 

known hlm professionally, In elvle usoelatlons, u fellow-board of education members in 

CUifslde Park, through poUtlcal usoelatlons and ehurch affiliations, and u fellow 

teaeher!l. AU attested to respondent's good reputation in the community. R-3 to 9. 
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OAL DKT. NO. EDU 2896-85 (ON REMAND) 

FINDINGS AND DISCUSSION 

Based on the foregoing, having heard witnesses in testimony and having 

considered doeumentary evidence and arguments of counsel, r make the following 

FINDINGS of PACT: 

1. During an art class conducted by respondent at school no. 4 on February 12, 

1985, respondent, exasperated at a lapse in classroom order and discipline 

but without specific intent to infiict bodily harm, physically grabbed M.L. 

from a closet, pulling him out of the closet by the arm and causing minor 

bruising on the arm of sufficient visible reaction as to cause the child's 

parent to seek medical advice. ~cificatlon no. 1 is SUSTAINED. 

2. On February 14, 1985 during an art class, respondent, exasperated at a 

lapse in classroom order and discipline but without specific intent to innict 

bodily harm, without warning came up from behind student o.c., pulling 

the chair on which she was positioned from under her, causing her to 

sustain temporary Injury from the force of a fall to her back, buttocks and 

knee in coming in contact with chair, desk and floor. Specification no. 2 is 

SUSTAINED. 

3. In November 1984. during art class conducted by respondent, respondent, 

exasperated at a lapse in classroom order and discipline but without 

specific intent to inflict bodily harm, picked up a desk slamming it to the 

floor and striking C.P. in the chest, causing disComfort and minor injury. 

During the school year 1984-85, respondent requested a "kiss" or "Peek" on 

hill cheek from C.F. and from other female students in the class. 

Specifications no. 3 are SOSTAIMBD. 

-14-
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4. Specification no. 4 concerning solicitation or kisses from M.A. during the 

school year 1984-85 in return Cor teacher assistance with class assignments 

is DISMJSSED for failure of proof. 

5. During the 1984-85 school years, respondent as art teacher in school no. 3 

requested and received a "kiss" or topeek" Crom students A.M. and B.M., 

sisters then eight and nine years old. The kisses or peeks were given. 

Speeiricatlons no. 5 are SUSTAINED. 

DISCU8810H 

Board charges against respondent were the ronowing: 

• • • (8) The aforesaid acts, activities and omissions of teacher 
Apkarian establish his lack of cooperation with administrative 
procedures, failure to apply educational philosophies and demonstrate 
his negative professional attitudes in the performance or his duties. 

(9) The aforesaid acts, omissions and activities of teacher 
Aplcarian adversely affect the student/teacher relationship and have 
had a negative Impact and affect lsic) upon the education of the 
students affected. 

(1 0) The aforesaid acts, omissions and activities of teacher 
Apkarian have resulted In physical injury to students of the West New 
York school system and otherwise constitute acts of corporal 
ptmishment or discipline not permitted In this school system. 

Wherefore, • • • (the foUowlnc relief Is requested) : 
termination, N!JPeiiSion, • • • other discipline or reprimand. • • and 
denial or salary and adjustment inerements. ["Complaint pursuant to 
provisions of 18A:6-11," April 22, 1985, at 3-4.] 
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The Board argued generally that the quantum of proof necessary in cases 

involving charges against tenured employees of a board oC education, a preponderance of 

believable evidence adduced, has been met; that respondent as a public teaching 

employee has been shown to have violated the public trust in him; that conduct proven in 

the several instances particularized amounted to Impermissible corporal punishment and 

inappropriate physical contact with pupils; and that overall the charges against 

respondent having been sustained, dismissal from tenured employment is mandated. 

Respondent argued generally that the Board had not sustained its burden of proof 

or charges against him; that there was no credible evidence respondent had inflicted 

corporal punishment upon any pupil, proof of mere physical contact not being dispositive 

of unbecoming teacher conduct charges; that no intent to injure any pupils was 

established; that cheek-kissing was mere innocent tactile reinforcement; and that, 

finally, should proof of charges nevertheless be determined as sufficient in law, the 

extreme penalty of removal should not be imposed because of respondent's long and 

meritorious service to school and community. 

Here, particularized specifications nos. 1, 2, 3, and 5 having been sustained, the 

question results whether the Board, as set forth in the prehearing conference order, has 
proven by a preponderance of the credible evidence that respondent was guilty of conduct 

unbecoming a teaching start: member in the specified instances, or one or more thereof; 

and if so, whether such conduct required his dismissal or reduction of salary. 

Though respondent has contended that incidents involving physical contact with 

C.F. and D.C. were "clearly accidental," and his touching M.L. was discipline enforcement 

falling short of characterization as corporal punishment (respondent's brief at 45), I am 

satisfied from the eVidence, and the rindings above, that such was indeed not the case. I 

do not credit such contentions of respondent and believe instead the contacts were neither 

accidental nor incidental. They constitute at best prohibited physical contact, conduct 

inappropriate to that expected of a teaching staff member. In rejecting respondent's 

contentions, I have, under circumstances apparent at hearing, no hesitation in crediting 
-16-
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testimony or the several young pupils involved. In the cases or D.C. and C.F., certainly, 

respondent's actions may wen have been renexive and in exasperation, but they were not 

accidental. Specifically, I am satisfied from the evidence respondent purposefully pulled 

a chair from under o.c., as in incident no. 2, and slammed a desk to the noor in close 

proximity to C.P. equally as purposefully, as in specification no. 3. The incident involving 

'\'I.L., in specification no. 1, was equally purposeful and respondent, in his candor, readily 

so admitted. 

Use of eorporal punishment or students, it has been said, has been prohibited by a 

century-old statute, now N.J.S.A. 18A:Il-1: 

No person employed or engaged in a school or educational 
institution, whether public or private, shall innict or cause to be 
inflicted eorporal punishment upon a pupil attending such school or 
institution ••• 

1n Tenure Hearing of Lomakin, School District of South Orange-Maplewood, 

Essex County, 1971 S.L.D. 331, the Commissioner of Education noted: 

While the Commissioner understands the exasperations and 
frustrations that often accompany the teacher's functions, he cannot 
condone resort to force and fear as appropriate procedures in dealing 
with pupils, even though those whose recalcitrance appears to be 
open defiance. The Commissioner finds In the century-old statute 
prohibiting eorporal punishment (N.J.S.A. 18A:6-l) an underlyinr 
philosophy that an Individual has a~ot only to freedom from 
bodily harm but also freedom from offensive bodily touching even 
though there be no actual physical harm •.•• Such a philosophy with 
its prohibition of the use of corporal punishment or physical 
enforcement does not leave a teacher helpless to control his pupils. 
Competent teachers never find it necessary to resort to physical 
force or violence to maintain discipline or compel obedience. If all 
other means taU there is always a resort to removal from the 
claslroom or school to suapension or expulsion. The Commissioner 
cannot find any justirteation for, nor can he condone the use of 
physical force by a teacher to maintain discipline or to punish 
infractions. • • • Thus when teachers resort to unnecessary and 
Inappropriate physical contact with those in their charge they must 
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expect to face dismissal or other severe penalty •.. 

. • • Corporal punishment has been defined • • . a, any 
punishment cflusing or intended to cause bodily pain or sutrering. The 
legal philosophy underlying the proscription of such disciplinary 
measures is that "an individual has a right to freedom from bodily 
harm or any impairment whatever of the physical integrity of his 
person by the inniction of physical pain by another. There is also a 

' _right to freedom from offensive bodily touching by another although 
no physical harm be done •••• " (citations omitted; 1971 ~at 
334-5]. 

Applying that standard, I am satisfied respondent's conduct in the incidents 

involving pupils M.L., o.c. and C.P. (nos. 1, 2 and 3 of J-1) require the conclusion, which I 

draw, that respondent's conduct was indeed such form of proscribed corporal punishment 

as constituted intrusion upon those pupils' right to freedom from offensive bodily 

touching, despite there having been no permanent nor more than transient physical harm 

done and despite there having been no deliberately premeditated specific intent by 

respondent to innict such harm. 

Specifications sustained hereinabove (in nos. 3 and 5 of J-1) involving 

respondent's seeking kisses from young girl students, conduct respondent has in candor 
admitted but seeks to justify, do not represent corporal punishment. They represent 

instead, nevertheless, violation of those students' right to freedom from offensive bodily 

touching. I am satisfied from all or the evidence that respondent in Indulging in such 

conduct was seeking to gratify not his libido so much as his ego. But the prospect of 

respondent, in his awncular fashion, trying to create a warm relationship In class and to 

reinforce, perhaps, young female students he thought needed reinforcement, is 

nonetheless offensive. &lch conduct is demeaning to the personality and interests of 

young female students and has no place outside the family circle, if there, when indulged 

in by one the age of a grandfather. Tactile pedagogy in other more extreme forms and 

circumstances has been dlsel'edited in New Jersey public school classrooms. See ~ 
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Hearing of Pasquale, Bd. Ed., City of Elizabeth, Union County, 1984 S.L.D. - (Jan. 9, 

1984; slip op. at 34}; aff'd St. Bd., 1984 ~-(Sept. 7, 1984}. I find it necessary to 

CONCLUDE, therefore, that respondent's actions as found sustained in incidents nos. 3 

and 5 constituted unbecoming teacher conduct. 

CONCLDSIOH 

Given the circumstanee that charges and specifications of unbecoming teacher 

conduct have been sustained, the question remains what disciplinary sanction ought then 

be imposed. While one may recognize, as did the Commissioner in Lomalcin, supra (at 335 

of 1911 S.L.D.), that some adults react instinctively under provocation of adolescents in a 

purely physical manner, exasperation and renexlve reaction such as exhibited by 

respondent here represented Irresponsible professional behavior that <!.lnnot be condoned. 

A higher r"SppRSibiUty of the teaching profession is exercise of restraint in the face of 
child-Uke. x ·e.vior by those in their charge. I do not believe respondent's conduct was 

prem,..Ja. "!-. , ·uel or •icious or done with specific intent to innlct harm. Though the 

inci, "~t• ?t "'- "• oorial physical conduct upon persons of students were more than one, 

their nat ... · ~ ' <~ · 'ley vere episodic and not regular or patterned. One has in mind 

also .: ~• rasp... -ten •. , • •th fWise on the evldenee here a well-t'espected, experienced 

teaching stall •. '"· .._·· • , .. \ ."'d reputation in school and community. He should be 

admonished forcefully tt. ,;:--, "' 'self-eontrolln future and to stop demanding kisses from 

young female students In his <:hll. "'· a practice that Is offensive and demeaning and was 
shown here to have been sub) 'let , ,· \)lll'ental complaint. In short, 1 do not find the 

sustained charges sufficiently r.,, l'!ln. overall as to warrant respondent's summary 

dismissal from teaching service. ~\ Ten;...-e Hearing of Williams, Sch. Dlstr. of Red 

Bank, 3 N.J.A.R. 23'7, 24'7-8 (Comm~ ~!oner's dee., August 2'1, 1981). Nevertheless, 

however, I hereby PIHD and DBTBRIIJI\-, respondent, though he should be restored to 

teaching service as of date of final Sl'eney o, 'eislon herein, should suffer loss of salary for 

the period of his suspension under N • .J.S.A. h'A:6-ll; and he should be, and is hereby, 

DENIBD salley and/or adjustment Increment for •'le 1986-87 school year If resumption of 

his salley under N.J.S.A. 18A:6-11 was to level., of the 1985-86 salary guide. lf 
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resumption of his salary under N.J.S.A. 18A:6-ll remained at levels or the 1984-85 salary 

guide, then he should be DENIED salary and/or adjustment increment as if Cor the 1985-86 

school year. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit Is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~· 

52:14&-10. 

DATE 

DATE 

js 

I hereby PILE this Initial Decision with Saul Cooperman Cor consideration. 

'JUN 10 1985 Recet'!. ~~!>wledg_edJ VL ' 
.·~ .._,. 

... ·-·- - .. . ·- . . - ....... --DEPARTMENT OF EDUCATION 
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IN THE MATTER or THE TENURE 

BEARING OF CHARLES APKARIAN, 

SCHOOL DISTRICT Or THE TOWN OF 

WEST NEW YORK, HUDSON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The Commissioner has reviewed the record of the matter 
controverted herein including the initial decision rendered by the 
Office of Administrative Law, James A. Ospenson, ALJ. 

The Commissioner observes that primary exceptions filed by 
the parties and reply exceptions filed by the Board were timely 
received pursuant to N.J.A.C. l:l-16.4a, band c. 

Respondent, in Point I of his extensive filing of primary 
exceptions, urges that a review of the transcript of the evidence 
proffered at trial reveals that the AW's recommended findings of 
fact are against the weight of evidence adduced at trial. He 
requests that the Commissioner substitute for the ALJ's findings of 
fact those set forth initially in post-hearing brief and repeated in 
his exceptions, which include, inter alia, the following. 

As to Charge No. 1, respondent denies having pushed either 
M.L. or c.c. into the supply closet as alleged, nor did he close the 
closet doors on the children for several minutes as alleged. 
Although respondent states that "[a]fter again asking [M. L.] to 
leave the paper along (sic) (which instruction [M.L.] again failed 
to follow), respondent placed his hand on [M.L.]'s right elbow and 
guided him out of the closet.***" (Respondent • s Exceptions, at 
p. 2, citing Tr. III-53) Be strongly states that at no time did he 
physically assault either M.L. or C.C., nor, on the day in question, 
did he throw M.L. up against the wall as alleged. 

Respondent argues that the hearing testimony of M.L. is 
replete with prior inconsistent statements made during the course of 
his deposition taken on December 3, 1985. Among his prior 
inconsistent statements were: claiming that' respondent grabbed and 
turned his arm, only after M.L. had come out of the supply closet, 
and claiming that he was held below his elbow. 

As to Charge No. 2, respondent, inter alia, denies exerting 
any force on the chair or causing the chur to move which resulted 
in the fall of D.C. Further, respondent asserts that D.C. •s fall 
was "***due to the awkward position that she was sitting in." 
(Respondent's Exceptions, at p. 6, citing Tr. IV-61) Further, 
respondent avows that it was the next afternoon, February 15, 1985, 
that Principal Zakarian told him for the first time "***not to touch 
any child lest it be misconstrued however innocent the reason." 
(Id., at p. 7, citing Tr. III-84) Respondent avers that the 
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incident "***was an accident. and that he was astonished when [D.C.] 
fell." (Id., at p. 7, citing Dep. 2, p. 21) Further, respondent 
avows that D.C •s absence from school after the incident was not the 
result of any claimed injuries, but because her parents removed her 
from the district for education elsewhere. (Id., at p. 7, citing 
Tr. IV-54) 

As to Charge No. 3, respondent contends, inter alia, that 
C. F. accidently slid the table into the two children oppos1 te her, 
pinning them against the wall. Respondent avers that he immediately 
approached the table, placed his hands along its side, and gently 
slid it away from the two children pinned against the wall. As he 
did so, suggests respondent, it accidently "grazed" C.F. in the 
chest area, where she had earlier suffered a burn. (Id., at p. 8, 
citing Tr. III-68, 70} Respondent avows that at no time during the 
class did he pick up a desk and slam it to the floor as alleged. 
Nor did he throw a desk into C.F., as C.F. •s mother claimed he did. 
(Id., at p. 9, citing Tr. I-85) Respondent further contends that 
upon explaining the incident to Principal Capozzi approximately 
three weeks after the incident, the principal neither warned nor 
admonished respondent, nor was the incident ever discussed again 
prior to the time the tenure charges were filed. (Id., at p. 9, 
citing Tr. III-72} 

Also, respondent states in exceptions that he never kissed 
C. F. or any other student. Respondent denies that he ever placed 
his hands on C.F. (Id., at p. 9, citing Tr. III-74) Respondent 
contends that there was no legally competent or admissible evidence 
introduced at trial to support a finding that he requested a kiss 
from other female students in C.F.'s 1984-85 art class as a 
condition precedent to assistance with class assignments and a 
condition precedent to other pupil requests. (Id., at p. 10, citing 
Tr. III-78) 

As to Charge No. 5, respondent avers he never held either 
M.A. or B.A. on his lap or touched either child in any manner. 
Respondent states that these two children were "ones who needed 
constant reinforcement and reassurance about their art work. 
Respondent sought to establish an atmosphere of warmth in order that 
each would complete their (sic) work." (Id., at p. 10, citing Tr. 
III-79) Respondent avers that the innocence of the kissing incident 
is evidenced by Principal Zakarian's admission to respondent that 
kindergarten children sometimes kissed him (Zakarian) on the cheek. 
(Id., at p. 11, citing Tr. III-81) 

In general response to all the charges, respondent argues, 
inter alia, that there is not one iota of evidence from which may be 
1nferred a motivation on his part to commit an act of child abuse, 
or an act done for purposes of sexual gratification. Any actions 
found to be taken were done for purely innocent reasons, he avers 
Further, respondent contends that all his observations and 
evaluations have been positive in nature, that he has never had a 
salary or adjustment increment withheld from him, and that he has 
never been the subject of discipline while employed by the West 
New York School District. 
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In Point II of his exceptions, respondent argues, in the 
alternative, that assuming, but not conceding, the ALJ's findings on 
specifications 1, 2, 3 and 5 are affirmed by the Commissioner. the 
recommended penalty of the loss of one year • s salary increment in 
addition to the salary withheld during suspension pursuant to 
N.J.S.A. 18A:6-14 is too severe under the circumstances. Respondent 
argues that he "has suffered 'reat embarrassment as the result of 
the charges filed against h1m. The aspersions cast upon an 
otherwise unblemished escutcheon is penalty enough for a man who has 
lived his life honorably." (Id., at p. 13) 

Respondent contends that the factual findings of the ALJ. 
even if accepted, are far less serious transgressions than those in 
In the Matter of the Tenure Bearing of Stanley J. Ziobro, School 
District of the Town of Westfield, Union County. decided by the 
Commissioner September 28, 1983, wherein twenty-five years of 
outstanding service to the school district weighted in favor of 
imposing a forfeiture of only 120 days• salary. Similarly. 
respondent contends that in In re Frederick L. Ostergren, 1966 
S.L.D. 185, the Commissioner held that in the context of seventeen 
years of otherwise meritorious service, a reduction in salary and 
the loss of compensation that would have been earned during service 
less sus pens ion six months prior was an appropriate penalty under 
circumstances wherein respondent had two previous complaints in his 
file and was found guilty of corporal punishment. Respondent 
respectfully recommends limiting the sanction to loss of salary 
during suspension, and pain and humiliation suffered. Such a 
penalty would be stringent, but fairer under the circumstances, 
respondent prays. 

The Board's reply exceptions argue that respondent restates 
in his exceptions each of the arguments advanced by him to the ALJ 
with regard to each of the charges asserted. The Board contends 
respondent's position is in direct conflict with the testimony 
offered by the Board's witnesses. The Board avows that it is clear 
from the transcript of the proceedings that in order to have 
accepted the testimony and position advocated by respondent, the ALJ 
would have had to find the testimony of all the Board • s witnesses 
unreliable. The Board suggests in reply exceptions that the ALJ 
carefully considered and weighed the evidence and properly sustained 
the charges against respondent. The Board incorporates its 
post-hearing brief in support of its contentions. It submits that 
the charges in this matter should be sustained by the Commissioner. 
The Board further submits that the penalty imposed by the ALJ is 
inappropriate and that the appropriate sanction that should be 
imposed as a consequence of respondent's acts is dismissal. 

The Board's primary exceptions argue again that the penalty 
in the instant matter should be summary dismissal. The Board argues 
that incidents involving respondent and pupils of the West New York 
School District have occurred repeatedly from at least 1984 to 
February 1985 when respondent was suspended from teaching service. 
The Board disputes respondent • s reiteration of the facts stated in 
his post-hearing brief and restated in his exceptions. It counters 
with its own interpretation of the facts, citing numerous transcript 
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citations. The Board submits that the testimony concerning 
respondent • s behavior with pupils in the classroom establishes a 
complete lack of self-restraint and uncontrolled behavior. The 
Board cites In the Matter of the Tenure Bearing of Ernest Tor do, 
School District of the shi of Jackson, 1974 S.L.D. 98-99; Ruth 
Schroeder v. Board of of Lakewood, 1960-61 S.L.D. 37; In 
the Matter of the Tenure eaung of Jacque L. Sa~ SchoOl 
District of Blackhorse Pike Regional, 1972 S.L.D. 302, 321 for the 
proposition that respondent should be dismissed. 

The Board avers that the testimony clearly establishes that 
in each instance respondent was repeatedly warned to cease and 
desist from physical contact with students. (Tr. II-9-12) 
Respondent himself admitted that he knew of the existence of the 
policy in the district prohibiting any physical contact with 
students, avers the Board. Yet, notwithstanding his knowledge of 
the policy and notwithstanding his supervisors• repeated warnings to 
him to cease from such conduct, he continued to engage in the same. 
resulting in physical injury to some students and unbecoming teacher 
conduct with regard to other students, avows the Board. Citing In 
re Ostergren, supra, the Board prays for summary dismissal of 
respondent. 

In reviewing the record, the Commissioner has carefully 
weighed the legal arguments advanced by the parties in their 
exce~tions. as well as the findings and conclusions of the ALJ. The 
Comm1ssioner agrees with the ALJ that the incidents involving 
physical contact with C.F., D.C. and M.L. constitute prohibited 
physical contact and rise to the level of conduct unbecoming a 
teacher. While none of these charges (Nos. 1, 2 and 3 of the 
Statement of Particularization, J-1) indicates that respondent 
intended to cause bodily pain or suffering. the ALJ is correct in 
his conclusion that the use of force in these incidents was 
improper. To the ALJ's discussion in the initial decision, an~. 
concerning these three incidents the Commissioner adds that he 
detects, in perusing the record, that respondent is experiencing 
classroom management difficulties. The transcript is replete with 
the indicia of chaos in respondent's classes. For example, why are 
students permitted to "eagerly enter" the classroom in order to 
obtain the big chairs? (Respondent's Exceptions, at pp. 7-8, citing 
Tr. III-64) Why is the din in the classroom so great that 
directives from respondent were not heard by the students? Why need 
respondent yell to be understood? 

Q. And at or about that time, did you hear any 
instruction from Mr. Apkarian to stop 
talking? 

A. Well, he yelled and I didn't know what he 
said and then he came over and yelled to 
shut up and he threw the desk. 

(Tr. I-57-58) 
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While the Commissioner agrees with the ALJ that there clear 
evidence in the record to support the conclusion that respondent was 
"exasperated at a lapse in classroom order and discipline" (Initial 
Decision, ante) at the time that Specifications Nos. 1, 2 and 3 took 
place, the law is clear that the Commissioner 

cannot condone resort to force and fear as 
appropriate procedures in dealing with pupils, 
even those whose recalcitrance appears to be open 
defiance. The Commissioner finds in the 
century-old statute prohibiting corporal 
punishment (N.J.S.A. 18A:6-l) an underlying 
philosophy that an 1ndividual has a right not 
only to freedom from bodily harm but also freedom 
from offensive bodily touching even though there 
be no actual physical harm,*** [S]uch a 
philosophy with its prohibition of the use of 
corporal punishment or physical enforcement does 
not leave a teacher helpless to control his 
pupils. Competent teachers never find it 
necessary to resort to physical force or violence 
to maintain discipline or compel obedience. If 
all other means fail there is always a resort to 
removal from the classroom or school through 
suspension or expulsion. The Commissioner cannot 
find any justification for, nor can he condone 
the use of physical force by a teacher to 
maintain discipline or to punish infractions,*** 
Thus, when teachers resort "to unnecessary and 
inappropriate physical contact with those in 
their charge (they) must expect to face dismissal 
or other severe penalty."*** 

Corporal punishment bas been defined*** as "any 
punishment causing or intended to cause bodily 
pain or suffering." The legal philosophy 
underlying the proscription of such disciplinary 
measures is that "an individual has a right to 
freedom from bodily harm or any impairment 
whatever of the physical integrity of his person 
by the infliction of physical pain by another. 
There is also a right to freedom from offensive 
bodily touching by another altho no actual 
physical harm be done."*** 

In the Matter Of the Tenure Hearing of Victor 
Lomakin, School District of South Orange
Maplewood, 1971 S.L.D. 331, 334-5, quoting In re 
Ostergren, suprl!-; In the Matter of the Tenure 
Hearing of Paullne N1ckerson, School Dutnct of 
Peapack-Gladstone, 1965 S.L.D. 130, 131 
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The ALJ is correct in his finding that the law places a 
heavy responsibility on teachers to act with self-restraint and that 
the Commissioner holds that a competent teacher does not need to 
resort to physical intervention to maintain discipline. 

As to Specifications Nos. 3 and 5 of J-1, involving 
respondent's seeking kisses from young female students in return for 
teacher assistance or for the sake of bolstering confidence of 
pupils, the Commissioner concurs with the AW's finding that such 
actions represent a violation of students' right to freedom from 
offensive bodily touching. The Commissioner agrees with the AW 
that 

respondent in indulging in such conduct was 
seeking to gratify not his libido so much as his 
ego. But the prospect of respondent, in his 
avuncular fashion, trying to create a warm 
relationship in class and to reinforce, perhaps 
young female students he thought needed 
reinforcement, is nonetheless offensive. Such 
conduct is demeaning to the personality and 
interests of young female students and has no 
place outside the family circle, if there, when 
indulged in by one the age of a grandfather. 
Tactile pedagogy in other more extreme forms and 
circumstances has been discredited in New Jersey 
public school classrooms. See Tenure Hearing of 
Pasquale, Bd. Ed., City of Elizabeth, Union 
County, (decided by the Commissioner January 9, 
1984, affirmed State Board September 5, 1984.] 

(Initial Decision, ante) 

In considering the penalty for respondent's conduct, it is 
the Commissioner's judgment that the interest and well-being of 
students is paramount. The pattern of unacceptable conduct 
demonstrated by respondent cannot be tolerated. However, 
notwithstanding the Board's prayer for dismissal, the Commissioner 
concurs with the AW that the sustained charges are not 
"sufficiently flagrant overall as to warrant respondent's summary 
dismissal from teaching service. fL. In re Williams, Sch. Distr. 
of Red Bank, 3 N.J.A.R. 237, 247-8 [1981 S.L.D. 931]" (Initial 
Dec1sion, ante) In so holding, the Commissioner finds particularly 
persuasive the testimony of the Chief School Administrator, Carl 
Raparelli, which, in pertinent part, is recited below: 

Q. Mr. Raparelli, you were the individual who 
filed the charges against Mr. Apkarian in 
your capacity as Superintendent of Schools? 

A. In my capacity, yes. 

*** 
Q. I'd like to know whether, in your opinion, 

dismissal is warranted as a result of these 
actions. 
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*** 
A. No, I do not. (Tr. II-37-39) 

Since the Superintendent was cognizant of the circumstances 
leading to the filing of the instant charges and was, in fact, the 
person who investigated and submitted the Statement of Evidence 
under oath to the Board, the Commissioner is convinced that the 
Superintendent • s opinion, coupled with the ALJ' s determination and 
to his own careful scrutiny of the record, requires that a lesser 
sanction than dismissal is warranted in this matter. Consequently, 
the Commissioner determines that respondent, although he should be 
restored to teaching service as of the date of this decision, should 
suffer loss of salary for the 120-day period of his suspension under 
N.J.S.A. 18A:6-ll and he should be and is hereby denied salary 
and/or adjustment increment for both the 1985-8& school year and 
also for the 1986-87 school year. 

Accordingly, the initial decision is affirmed. including 
the decisions on motion made in this matter, as supplemented herein. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

JULY 16, 1986 
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IN THE HATTER OF THE TENURE 

HEARING OF CHARLES APKARIAN, 

SCHOOL DISTRICT OF WEST NEW YORK, 

HUDSON COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, September 27, 1985 

For the Petitioner-Respondent, Krieger, Ferrara, Flynn and 
Catalina (Joseph J. Ferrara, Esq., of Counsel) 

For the Respondent-Appellant, Bucceri and Pincus 
(Sheldon H. Pincus, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

September 3, 1986 

Affirmed N.J. Superior Court November 20, 1987 
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~tatr of :.\rtu limit'!! 

OFFICE OF ADMINISTRATIVE LAW 

OLD BRIDGE EDUCATION 

ASSOCIATION, 

Petitioner, 

v. 

OLD BRIDGE TOWNSHIP BOARD 

OF EDUCATION, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 7874-85 

AGENCY DKT. NO. 407-11/85 

Sanford R. Oxfeld, Esq., for petitioner (Oxfeld, Cohen & Blunda, attorneys) 

Steven J. Tripp, Esq., for respondent (Wilentz, Goldman & Spitzer, attorneys) 

Record Closed: April 29, 1986 Decided: June 11, 1986 

BEFORE DANIEL B. MCKEOWN, ALJ: 

' The Old Bridge Education Association (petitioner), the majority representative 

of certain teaching staff members employed by the Old Bridge Board of Education 

(Board), filed a two count Petition or Appeal before the Commissioner of Education by 

which it challenges certain assignments visited upon certain of its members as being 

beyond the scope of the members' instructional certificates and endorsements thereon. 

Arter the Commissioner transferred the matter to the Office of Administrative Law as a 

contested ease under the provisions of N.J.S.A. 52:14P-l !!_ !!!!·• a prehearing conference 

was conducted February 6, 1986, after which a hearing was scheduled and conducted 

AprU 1, 1986 at the Old Bridge Township Municipal Building. The record closed April 29, 

1986, upon receipt of the Board's reply memorandum. Transcripts of stenographically 

recorded testimony proferred and elicited at hearing have not been provided this forum. 

Nt!w lt!YSt!.v Is An Equol Opportunity Eruployer 
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OAL DKT. NO. EDU 7874-85 

The issues to be adjudicated and as agreed upon by counsel to the parties at 

the prehearing conference conducted February 6, 1986, are these: 

1. Are assignments of foreign language teachers to library, culture and/or 

careers beyond the scope of their authority to teach under their 

certificates/endorsements. 

2. If such assignments are beyond their authority, what remedy is available 

in regard to seniority. 

3. Are assignments of middle school teachers who possess certificates other 

than elementary or reading but who are assigned to teach reading beyond 

the scope of their authority to teach under their certiCi

cate/endorsement. 

4. If such assignments are beyond their authority, what remedy is available 

in regard to seniority. 

5. Whether, if petitioners prevail on the above issues, should an injunction 

issue against the Board to permanently restrain it from assigning 

teachers teaching duties outside the scope of their certifi

cate/endorsement. 

Petitioners contend that teachers of foreign language and other teachers or 

certain specific subject matters for which assignments teachers must possess identifiable 

endorsements UPOn instructional certiCieates are assigned to teach subject areas beyond 

the scope of endorsements granted and possessed by such teachers. All affected teachers 

are assigned to either the Board's Salk Middle School or its Sandburg Middle School, both 

ot which contain grades seven and eight. The controverted assignments include the 

teaching of career education, reading, and assignments to the library at each school. 

Eight teachers assigned the Board's middle schools offered uncontroverted testimony at 

hearing regarding their assignments, endorsements possessed upon their instructional 

certificates and the nature of the controverted assignments. A stipulation has also been 

entered by the parties regarding another teacher who possesses a science endorsement but 
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OAL DKT. NO. EDU 7874-85 

who is also assigned to teach reading. That teacher's surname is Grabko. It is helpful, 

accordingly, to Initially report In chart form as factual findings the surname of each such 

witness, endorsement possessed and their respective assignments Cor 1985-86 with 

footnote explanations where appropriate: 

!!!£!!!!: Endorsement(s) 1985-86 Assiif!!ments 

Enzl Teacher of French 1. Three 7th grade Freneh 
Teacher of Handieapped classes, three times per 

week; one 8th grade Freneh 
class, five times per week. 

2. One 8th grade clall!l of 
Career Education, four times 
per week.2 

3. Library assignment two 
periods per week. 

Lessa Social Studies 1. Social studies. 
English 2. Reading, one period per day, 

five days per week. 3 

Nice English 1. English 
Social Studies 2. Reading, one period per day, 

five days per week. 4 

Fitzsimmons Social Studies 1. Social Studies 
2. Reading, one period per day, 

five days per week. 5 

McDonnell "Teacher in the elementary 1. Social Studies 
grades seven and eight: 2. Reading, presumably one 
English, social studies, period per day, five days 
seienee and mathematics in per week. 
grades seven through nine • ..6 

1 Enz testified without contradiction that other teachers of foreign 
language assigned to the middle sehool have assignments ldentieal to 
hers. 

2Enz has taught career education for the past seven or eight years. 

3Lessa has taught reading and presumably one period per day, five days 
per week since 1970. 

4Ntce has taught reading and presumably one period per day, five days 
per week since 1972. 

Spftzsimmons has taught reading and presumably one period per day, five 
daY!J per year, three of the past four years. 

&verbatim from McDonnell's "eertlneate" (R-2) Issued in June 1966. 
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OAL OKT. NO. EOU 7874-85 

Endorsement(s) 1985-86 Assignments 

8addeU Soeial Studies 
English 

1. 
2. 

Social Studies 

Guidance Counselor 

Irish English 
Educational Media Specialist 

1. 
2. 

lteading, presumably one 
period per day, five days per 
week. 

Language Arts 
Reading, presumably one 
period per day, five days per 
week.7 

Tinney Soeial Studies8 1. Soeial Studies 
2. 

Grabko9 Science 1. 
2. 

Reading, one period per day, 
five days per week. 

Science 
Reading, one period per day, 
five days per week. 

The testimony and documentary evidence regarding the nature of the 

controverted assignments to career education, library, and reading is not in dispute 

between the parties. Accordingly, I FIND the following constitutes the factual nature of 

each such assignment. 

CAREER EDUCATION 

For purposes of this case, career education is a six week course limited to 

pupils in the eighth grade only at the 8alk Middle School who are not enrolled in a foreign 

language course. The 8andburg Middle School does not offer career education to its 

pupils. Enz, the teacher assigned to teach career education, teaches the course 

throughout the year, although the pupils change every six weeks. Such pupils are 

identified by the school principal as "Vocationally oriented" and are identified by the 

Board in its letter. memorandum at page 7 as those " • • • students at a lower academic 

level who are not taking a foreign language course [who] are in their careers course when 

the other eighth graders are taking foreign language." Teachers of foreign language are 

7Irish has taught reading and presumably one period per day, five days 
per week for 13 of her 16 years ot employment with the Board. 

8Tinoey testified that he has a separate endorsement to teach history. A 
search of authorizing State Board rules and regulations at N.J.A.c. 6:11-
1.1 !! ~· discloses no authority for the issuance of such a separate 
endorsement. 

9The stipulation was entered by the parties regarding Grabko. 

-4-

1920 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 7874-85 

assigned to teach career education because, according to the Salk "'iddle School principal, 

they are available as the result of a reduced class period schedule. 

t9hlle Enz testified she does not teach career counselling per se, the Board 

agrees that the teachirc of career education covers such topics as personal understanding 

and work attitudes designed to teach the process of career selection, work experiences 

designed to describe certain careers to pupils, job hunting which addresses working pape!'S, 

jobs, social security enrollment, and personal job interviews, and money management, 

including income tax preparations, credit applications and the sale and purchase of 

automobiles (See C-2 and C-1). Career education also includes a booklet of true stories of 

persons in various occupations one purpose of which is to strengthen pupils' vocabulary, 

reading comprehension, analytical and communication skills. As noted earlier, career 

education does not .involve career counselling in any form. 

IJBRARY ASSIGNMENTS 

Each of the Board's two middle schools has a learning center which includes 

the school library. Each library is assigned a certified school librarian who has clerical 

assistance in the form of a library aide. The librarian is present in the library five of each 

school's eight period day. In the absence of the librarian, pupil use of the library is 

limited because of the absence of a certificated staff person on duty. 

The Salk Middle School principal began assigning teachers of foreign language 

to the library on or about September 1, 1985, in order to allow greater pupil use of the 

library when the certified librarian was not present. The Salk "'iddle School principal 

specifically limited the duties of such assigned teachers of foreign language "* • • to 

provide general student supervision and [the teachers or foreign language] will not be 

[expected] to serve as a substitute librarian" (R-1). The principal of Sandburg Middle 

School began assigning teachers of foreign language on February 1, 1985 to similar library 

duty. Speclfieany, such assigned teachers at the Sandburg Middle School "* • • are not 

expected to " 'teach' " library skUis, only to provide " 'study period' " type supervision 

• • *" (R-4). In eaeh school when teachers or foreign language are assigned general 

supervision of pupUs who are using the library, the library aide is present to cheek books 

in and out of the library. 
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OAL DKT. NO. EDU 7874-85 

It is noted that the Association filed a grievance com!>laining of the assign

ment of teachers of foreign language to the library to supervise students. While the 

grievance was denied by the principal, the superintendent, and by the Board (P-1 and P-2), 

the Board advised 

"' "' "' A review (with the County Department of Education) of the 
role of the teachers scheduled to supervise in the library indicates 
that they would not be given seniority in this area. A copy of this 
opinion has been requested and will be shared with the ( Old Bridge 
Education Association]. (P-2) 

The Association president testified that he has yet to receive a copy of such 

opinion from the Middlesex County Superintendent of Schools. 

READING 

Before January 1986 and after the present petition was filed, the controverted 

reading courses taught by all named teachers above, except Enz, was called "reading." 

After January 1986 the controverted course is now called social study readings, or science 

readings, or literary readings. Both before and after January 1988, separate grades were 

and are recorded by the affected teacher on each pupil's report card for the reading 

course they teach. Each reading course has its own curriculum. The reading course 

taught by these teachers is six weeks in duration after which the pupils then change. The 

reading courses are an extension of the substantive subject matter taught by each named 

teacher. As noted by petitioners, each teacher who teaches such reading courses 

concentrates on subject matter related to their subject matter endorsements, while also 

concentrating on reading skills such as prefixes, suffixes, vocabulary, pronunciation, 

phonics, word attack skills, comprehension skills including inferences, conflict'l, plots and 

patterns of events. 

The compatablllty of the teacher's subject matter courses with the subject 

matter of the reading courses taught is the Board's. effort to offer its pupils an 

interdisciplinary approach to the subject matter while strengthening reading study skills. 

This approach is further complimented by the Board using a team teaching approach by 

which the affected teachers are assigned to teach tour periods per day in their subject 

matter and one period per day of reading. 
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OAL DKT. NO. EDU 7874-85 

The foregoing constitutes the relevant and material facts of the matter. 

LAW, DISCUSSlON AND CONCLUSIONS 

There is no dispute between the parties that teaching staff members must be 

in possession of appropriate certificates for their respective assignments. The appro

priateness of such certificates, including endorsements possessed, is determined generally 

by the nature of the assignment given. In this ease, the Issues to be adjudicated may be 

resolved only by addressing whether persons certified as teachers of foreign language may 

teaeh eareer education and/or may be assigned to supervise pupils in a school lil:lrary in 

the absenee of the regular certified sehool llbrarlan. In addition, the issue of whether 

persons who possess the endorsement of SOC!lal studies or English, or as McDonnell 

possesses an endorsement as a 'teacher in the elementary grades seven or eight' or 

'English, SOC!ial studies, seienee, and mathematics in grades seven through nine', is 

sutflelent to teaeh a reading course in grades seven and eight. 

Tuming first to career education, the only general reference to career 

education in State Board rules and regulations, N.J.A.C. 6:1-1 !!_ ~·· is at N.J.A.C. 6:43-
2.4, Pre-vocational instruction, which provides In full as follows: 

Pre-vocational instruction shaD include instruction designed to 
famUiarize individuals with the broad range of occupations for 
which special skills are required and the requisite for careers in 
sueh occupations. 

An endorsement to teach Preneh, N.J.A.C. 6:11-8.2(a)(9)(U), authorizes the 

holder to teach French. Such authorization does not authorize the holder to teach 
anything but French. The career education course of study established as fact in this 

record, I PIND is similar to the program of vocational education as described at N.J.A.c. 

6:43-2.4. A more appropriate endorsement to be required of one who teaches career 

education at a seventh and eighth grade level of a junior high school, such as here, Is 

marketing and distributive occupations under a business education endorsement. N.J.A.c. 

6:11-8.2(4)(vU). It Is qulekly to be pointed out, however, that I make no ruling that this 

latter endorsement Is the appropriate endorsement for the teaehlng of career education as 

that program is defined here. Rather, the point to be made Is that career education is 

more closely aligned with vocational education than it Is with the teaching of French. A 
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OAL DKT. NO. EOU 7874-85 

person who is in possession of an endorsement as a teacher of French upon an instructional 

certificate, I CONCLUDE is not authorized to teach career education as that program is 

presently taught at the Old Bridge middle schools. That teacher Enz has taught career 

education for seven or eight years does not erase the impropriety of such assignment nor 

does teacher Enz have a claim to any seniority in the teaching of career education 

because she does not possess an appropriate certificate for that assignment. 

In regard to the assignment of teachers of foreign languages to general 

supervision of pupils in the library during the absence of the regular certificated school 

librarian, petitioners' argument that such assignment constitutes the teaching of library is 

wholely without merit. The general supervision of pupils without instruction does not 

constitute the teaching of library skills in the remotest sense. Rather, this assignment Is 

more akin to those kinds of duties associated with employment as a public school teacher 

but not directly and intimately related to the educative process, save for the training of 

youngsters to behave themselVes. The assignment of teachers to the general supervision 

of pupils who are gathered in large numbers in school cafeterias, playgrounds and in this 

case libraries, has long been recognized by the Commissioner as an appropriate and valid 
assignment by boards of education for all certified teachers. Long Branch Educ. Assoc. v. 

Bd. of Ed. of City of Long Branch, 1974 ~ 191, aff"d 150 N.J. Super. 262 (App. Div. 

1976); aff'd 73 !!d.:. 461 (1977). Consequently, I CONCLUDE that the assignment by the 
Board of teachers of foreign language to generally supervise pupils in the school library is 

not an assignment beyond the scope of the affected teachers' certificates because such 

assignment is not a "teaching" assignment which demands an identifiable certificate or 
endorsement. Rather the assignment of general supervision requires any endorsement on 

any instructional, educational services or administrative certificate. 

Finally, in regard to the matter of the reading assignments given those 
teachers other than Enz it is noted that these reading courses, despite the fact they are 

called social study readings or science readings or literary readings, constitute the actual 

teaching of reading as a skill necessary and attendant to the successful completion of the 

allied subject matter course. The isolation of these reading courses as formal "reading" 

courses is established by the fact each such affected teacher assigns sPecific grades on 

the pupils' report cards and by the nature of reading skills taught. 
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The certification requirements regarding the teaching of reading provide as 

follows. ff.J.A.C. 6:11-6.1(b) authorizes teachers with elementary endorsements to teach 

reading, grades seven through 12. N.J.A.C. 6:11-6.1(1!) authorizes teachers with English 

endorsements who taught reading prior to February 1976 to continue to teach in such 

assignment. It is to be noted that this authorization obligates teachers with English 

endorsements who did not teach reading prior to February 1976 and who now are assigned 

to teach reading to hold the appropriate endorsement. The appropriate endorsement for 

the teaching of reading is found at N.J.A.C. 6:11-6.2(aX20). The endorsement is repeated 

here in full: 

20. 'leading: This endorsement authorizes the holder to teach 
reading in all public schools. 

The only other endorsement regarding the teaching of reading is found at 

N.J.A.C. 6:11-12.20, Reading specialist, which is not relevant to the issues here. Applying 

the foregoing regulations to the facts at hand it may be seen that teachers Lessa, Nice, 

and Irish are eligible to teach reading by virtue or their possession of English endorsement 

and by virtue of the fact each has been teaching reading prior to February 1976. 

McDonnell and Saddell may be eligible to teach reading by virtue of their possession of 

English endorsements. However, this record does not disclose as it does with the others 

whether McDonnell and Sadden had been teaching reading under their English 

endorsements prior to February 1976. 

Under the eited State Board rules and regulations, teachers Fitzsimmons and 

TiMey are not eligible to teach reading because neither possesses an elementary 

endorsement, an English endorsement, nor a reading endorsement. ~ch possesses a social 

studies endorsement which according to N.J.A.~. 8:11-6.2(~X22) authorizes in full the 

following: 

22. Social studies: This endorsement authorizes the holder to 
teach social studies In an public schools. 

Following that analysis It is equally true that teacher Grabko, who did not 

personally testify before me but whose certftieation and assignment have been stipulated 

In the record, Is not eligible to teach reading by virtue or the fact she possesses a science 
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OAL DKT. NO. EDU 7874-85 

endorsement to an instructional certifiC!ate. The SC!ience endorsement, found at N.J.A.f'. 

6:11-6.2(a)(21) does not authorize the teaC!hlng of reading. It does authorize the teaching 

of biological SC!ience, earth science, and physiC!al science. A science endorsement does 

not authorize, however, the teaching of reading. 

Teachers Lessa, Nice, and Irish along with the possibility of teachers 

MC!Donnell and Saddell accumulate seniority in their subject areas being taught and 

because they are also assigned to teach reading under an authorized endorsement they are 

entitled to seniority credit to the teaching or reading. In this regard, N.J.A.C. 6:3-1.10 

provides "Whenever a person shall hold employment simultaneously under two or more 

subject areas endorsements • • • seniority shall be counted in all subject area 

endorsements • • • in which he or she is or has been employed." If teachers McDonnell 

and Saddell began teaching reading under their respective English endorsements prior to 

February 1976 they too shall be entitled to a credit of seniority for the teaching of social 

studies and for the teaching of reading under their English endorsements. Such seniority 

for these teachers shall be attributable to their English endorsements as set forth in 
N.J.A.C. 6:3-l.lO(l)(IS)(i). 

ln sum, then, the assignment of teachers of foreign languages who possess an 

endorsement in a specific foreign language are not authorized to teach career education 
as that program is designed here. Accordingly, such assignments are improper and shall 

cease. The affected persons are entitled to no seniority for career education teaching 

because they are not appropriately certificated for such teaching. The assignment of 

teachers of foreign language to general pupil supervision in the library is found to be a 

proper exercise of the Board's discretion and authority. The assignment of reading to 

teachers with English endorsements is found to be a proper assignment so long as the 

possessors ot such English endorsements had been teaching reading prior to February 1976. 

In such case, the affected persons are entitled to seniority credit under their social 

studies endorsement and under their English endorsement. If such persons did not teach 

reading prior to February 1976, they are not authorized to teach reading and such 

assignments must cease. Teachers Fitzsimmons, TiMey, and Grabko are not authorized 

to teach reading as the course is stuetured here. Such assignments must cease. No one of 

these three teachers are entitled to seniority for the time spent teaching reading because 

they do not possess an appropriate certificate to teach reading. 
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The Boaro Is acC!ordingly ORDERED to cease assignments of subject matter 

teaC!hing to persons not appropriately C!ertlficated. The Board is also directed to credit 

seniority to those assigned to teach reading who are appropriately certified as stated 

herein. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so aC!t in forty-five (45) days and unless SUC!h time limit is otherwise 

extended, this recommended decision shaD become a final decision in accordance with 

N.J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

~ II, /"'f(, 

:JUN 1 2 1988 
DATE 

DATE 

ml 
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OLD BRIDGE EDUCATION ASSOCIATION, 

PETITIONER. 

v. 
BOARD OF EDUCATION OF THE TOWN
SHIP OF OLD BRIDGE, MIDDLESEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
Board within the time required by N.J.A.~ l:l-16.4a and b. 

The Board takes exception to the ALJ's determinations that 
(1) it was improper to assign foreign language certified personnel 
to teach a course entitled "careers" and (2) certain subject area 
endorsed staff cannot be assigned to teach one period of reading per 
day in the eighth grade as part of an interdisciplinary team 
teaching approach to instruction. It relies on its letter memoran
dum of April 15, 1986 in support of these exceptions. Further, the 
Board considers erroneous the ALJ' s conclusion that William 
McDonnell may be assigned to teach reading only if he had been doing 
so under the English (grades 7-9) portion of his endorsement prior 
to February 1976. In support of this, it points to McDonnell's 
certificate (R-2) which authorizes him to teach "elementary grades 7 
and 8" as well as the enumerated specific subjects for grades 7 
through 9. 

With respect to the Board's exception regarding foreign 
language endorsed staff teaching the "careers" course, it argues 
that, in view of the fact N.J.A.C. 6:11-6.2(a) includes no particu
lar endorsement which would cover "careers" and the course does not 
involve counseling, it therefore can be taught by any staff with a 
teaching certificate regardless of the endorsement. 

The Commissioner finds this argument unpersuasive and he 
concurs with the ALJ's conclusion regarding this issue, namely, that 
an endorsement in French authorizes one to teach French. N.J.A.C. 
6:ll-6.2(a)9 Such endorsement clearly does not authorize the 
teaching of career education as presented in this matter, ~· a 
separate career education course for those 8th grade students at a 
lower academic level who are "vocational" oriented rather than 
"foreign language" oriented. (Initial Decision, ante) This is not 
a case of elements of career education being infused or integrated 
into the content area of French, such as found in the science 
curriculum where there is a specific objective "to develop respect 
for scientific vocations***'" (C-2, Science Curriculum, p. 2) or the 
infusion of career education and the introduction to career clusters 
activities into the language arts curriculum (C-2, Language Arts 
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Curriculum Guide, pp. 34-36). Rather, what is presented is a 
separate and distinct career education course totally disassociated 
from the content area specialty of French. 

The Commissioner does not, however, agree with the AW's 
conjectural comments as to what may constitute an appropriate 
endorsement for the careers course and reinforces the AW • s state
ment that the comments do not constitute a "ruling" on the issue. 

If the Board is in need of ascertaining appropriate 
endorsement(&) for the teaching of the careers course, its chief 
school administrator should seek the assistance of the county 
superintendent as each of these individuals has responsibility to 
assure that district staff are properly certified for the positions 
held (or courses taught as the case is presented herein). N .L_A~~~ 
6:11-3.5 

The Board is correct in its exception regarding William 
McDonnell. The endorsement, "teacher of elementary grades 7 and 8" 
(R-2), authorizes the teaching of reading, thus the issue of the 
English endorsement need not come into play. Consequently, the 
initial decision is modified to reflect this factor. 

As regards the overall determination of the AW that one 
must be endorsed/authorized to teach reading in order to provide 
instruction in the courses entitled "social studies readings," 
"science readings'' and the like, the Board reiterates its position 
that it has properly assigned teachers with subject area endorse
ments to teach one period of reading each day to 8th grade students 
as part of the 8th grade interdisciplinary team. It contends that 
its 8th grade students 

***are taught by teams consisting of four or five 
teachers, some of whom are certified in the 
elementary category and others who are certified 
in particular subject areas. Each student 
receives instruction each day in math, science, 
language arts, social studies and reading. On a 
five person team, each teacher is assigned 
exclusively to one subject area and teaches five 
periods of that subject each particular day. On 
a four person team, each teacher is assigned to 
teach four periods of math, science, language 
arts or social studies and one period of reading 
each day.*** 

(April 15, 1986 Letter Memorandum, at p. 9) 

There is no explanation as to why some "interdisciplinary 
teams" (those consisting of 5 teachers) have reading instruction 
provided by a teacher authorized to teach reading while others 
(those consisting of four teachers) do not. In the latter instance, 
reading instruct_ion is provided by subject matter endorsed teachers 
who emphasize that "particular subject area in which they have 
expertise" and for whom texts have been made available "which coin
cide with each teacher's particular subject area in order to 
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facilitate the reading course. 1<'1tt<" 

Memorandum, at p. 9) 
(emphasis supplied) (Letter 

In view of the fact that the courses are undisputedly 
reading courses, taught and graded separately from the instructional 
time/period devoted to the subject areas of science, social studies, 
mathematics and language arts, the Commissioner concurs with the 
AW's determination that an endorsement authorizing one to teach 
reading is needed for instructing such courses. In other words, 
because the instruction provided is firstly reading instruction and 
the skills being taught are !eading skills and subject matter of the 
particular discipline is merely the vehicle by which the reading 
skills are taught, it is concluded that an endorsement authorizing 
the teaching of reading is required. 

With respect to this determination the Commissioner wishes 
to emphasize that it is not meant to preclude the Old Bridge Board 
or any other board of education from including reading in the 
content areas as an integral part of the district's curricula. 
Reading in the content areas is a valuable, desirable instructional 
strategy to be. encouraged. However, it must be recognized that 
there can be a fine line or delicate balance between what may be 
deemed to be an "infusion" of reading skills into content areas and 
the "outright" teaching of reading. This fine line or balance must 
be carefully assessed when designing curriculum/instructional 
strategies for addressing the importance of reading across all com
ponents of the district's total curriculum. This is vital to assure 
that subject matter endorsed staff members are not being required to 
instruct outside the scope of their endorsements. 

No matter how vigorously a board may argue to the contrary, 
there are only certain endorsements which authorize one to teach 
reading, none of which is social studies, science, math or English 
(unless reading was taught prior to 1976 under that endorsement). 

Consequently, the Commissioner adopts the initial decision 
as his final decision in this matter for the reasons expressed 
therein and as modified above. 

COMMISSIONER OF EDUCATION 
July 16, 1986 
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OFFICE OF ADMINISTRATIVE LAW 

BRIA'IIl' J. SllfALL, 

Petitioner 

•• 
WP.S'I'WOOD REGIONAL BOARD 
OF ImUCA,ON, 

Reapondent 
and 

LINDA SCHADT, 

lntel'fti!Or 

Louis.-. Buceerl, Fsq., for petitioner 
(Rucceri &: Pincus, attorneys) 

Mark G. Rulllfta, Yl'.sq., for respondent 
f!'lulllvan &: Sullivan, attorneys) 

Stephen B. Hunter, Esq., for intervenor 
(Klausner &: lfunter, attorneys) 

INI'MAL OI~CISION 

ClAL DKT. NO. EDU 4556-85 

AGE'IIl'CY DKT. 'lll'O. 193-7/85 

"eeord r:tosed: May 30, 1986 Deeided: .June 6, 1986 

BE'FOR"E WARD R. YOUNG, ALJ: 

Brian J, ~mall, a tenured teaching starr member, alleged the action of the Westwood 

Regional Board of Education (Board) in terminating his employment for the 1985-86 school 

vear was in violation of his tenure and seniority rights, and further alleged the Board 

Improperly denied him seniority credit In driver education and health education. 

New Jen~v Is All F.quol Opportu11ity F.mplvyl!t' 
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The Roard avers its termination action was a proper exercise of its discretionary 

authority. 

Intervenor ~hadt ar~t~~es she has t:treater senioritv as a teacher of physical education 

district-wide and/or secondary than petitioner. 

The matter was transmitted to the Office of Administrative Law on July 23, 1985 as 

a contested case pursuant to ~· 52:l4F-l ~ ~· A prehearing conference was held 

on ~ptember ll, 1985 at which counsel for petitioner and respondent agreed to submit the 

matter for summary decision. Counsel for petitioner was directed to notice any teaching 

staff member on whom the determination may impact with a copy of the Petition and the 

procedure to intervene pursuant to ~· l:l-12.1 ~ ~· A motion to intervene filed on 

behalf of Linda ~hadt was granted. 

Oelays were encountered in the filing of a stipulation of facts due to emergencies in 

Paterson and 1\/!orris Vo-Tech requiring the attention of counsel for petitioner and 

intervenor as well as disputed material facts, and the matter proceeded to hearing on 

February 13, 1986. 

A joint request to file an amended stipulation of facts was granted as was a time 

extension for the filing of post-hearing briefs in the interest of a fair and full adjudication 

of the dispute and also because of the lack of urgttncy since petitioner was reemployed by 

the floard as of November 25, 1985. The record In this matter closed with the Ciling of 

intervenor's resoonstve brief on May 30, 1986. 

The following stipulated facts are adopted het-eln as FINDINGS OF FACT: 

1. !'!mall was issued certification as a teacher of health and physical education and 

teacher of driver education by the State 81)8rd of Examiners in September 1978. 

-2-
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2. "'he employment history of Small with the respondent Board is as follows: 

~ Subjects Taught Grades 

11/12/79-6/30/80 Physical F.ducation and 9-12 
nriver Education 

1980 -1!181 Physical "F:ducation and 9-12 
nriver Education 

1981 -1984 Physical Education and Tiealth 9-12 

1984-1985 Physical Education, Oriver 9-12 
'F.dueation and Tiealth 

3. !'~mall was continuously employed by respondent on 11. full-time bii.Sis from 

l'lovember 12, 1979 to June 30, 1985 11.nd is tenured pursu11.nt to~· 18A:28-5. 

4. "'he Boll.rd 11.boUshed one secondary physical educ11tion position for the 1985-86 

school year; noticed Sm11.U of his termination by letter under date of April 1, 1985 

by Its <;uperfntendent of Schools; and plll.ced Small on a preferred eliglbUity list 

II.S a second11.ry physical education teacher only. 

5. Linda Schadt WII.S Issued certification II.S a teacher of health and physical 

education by the State Board of Examiners in June 1972. 

6. The employment history of Sclladt with the respondent Roard is as follows: 

nates SUbjects Taught ~ 

1973 - 1982 Physical Education K-6 

1982 -1984 

1984-1985 

Physical Education and Tiealth 

Physical Education and l'lealth 

9-12 

7&8 

7. Schadt has been continuously employed by respondent from September 1, 1973 to 

June 30, 1985 on a full-time basis except for a maternity leave without pay for a 

period of two weeks In October 198land Is tenured pursuant to ~· 18A:28-S. 

-3-
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8. 'l'he Roard acted to reduce one full-time elementary physical education teaching 
position to halt time for the 1982-83 school year, and noticed Sehadt by letter 

under date of 1\pril 6, 1982 by Its Superintendent of Schools of her employment 

reduction. 

9. 'l'he Board acted on May 3, 1982 to approve the assignment of Sehadt to a full

time position for the 1982-83 school year, and further acted on September 8, 1982 

to aparove her transfer to the high school. 

10. 'l'he Board acted on \1ay 3, 1982 to nonrenew the employment of a nontenured, 

full-time high school physical education teacher, one Holly Larson. 

U. 'l'he Board employed a new teacher for the half-time elementary physical 

education oosition in 19112-83. 

12. 'l'he Roard acted in \1arch 1984 to abolish one hi~h school physical education 

position and to terminate the employment of Small. 

13. 'l'he Roard acted on June 4, 1984 to rescind the termination of Small's 

employment and terminated the employment of Schadt. 

14. !ilehadt Ciled a petition with the Commissioner of Education alleging a violation 

of her seniority rights. 

15. Wendv 7.alko, a tenured health and physical education teacher employed by 

respondent since September 19'74 and continuously assigned at its middle school, 

was granted a maternity leave of absence from September 2'7, 1984 until 

September 1, 1986. (She was also granted sick days with pay from September 1, 

1984 to the effective date of her leave.) 

-4-
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lf;. ~hadt was offered the position vacated by 7.alko, accepted same, and withdrew 

her petition with the Commissioner. 

17. The respondent school district consists of four K-6 elementary schools, one 

middle school consisting or grades seven and eight, plus a group or gifted sixth 

graders, and one high school consisting of grades 9-12. 

HI. Respondent's seventh and eip;hth grader are departmentalized within the meaning 

of the seniority reR"Ulations (~. 6:3-I.lO(l)IS). 

~mall seeks back PllV for the period of his unemployment from September I, 1985 to 

November 25, 1985 due to the alle«ed violation of his seniority rights and seniority credit 

for his service u a teacher of health education and driver education. Sehadt seeks a 

determination that she has greater seniority as a secondary teacher of physical education 

and health than Sman. 

'1'1'le first issue to be addressed relates to the apPlicability of the pre-amendment or 

amended seniority regulations. Intervenor Sehadt argues for the applicability of pre

amendment re~latlons because or the April 6, 1982 notice she received (J-5) reducing her 

emplovment for 1982-83 from full to half time and In reliance on Felper v. West Orange 

Roerd of "F-dueatlon, 1985 S.L.O. __ (decided January 28, 1985). 

In !!!~!!.!:.• the (",ommissloner held that a pre-1983 reduction in force had vested her 

district-wide seniority rights. A review of the stipulated facts In the instant matter, 

however, reveals that the April 6, 1982 notice to Schadt was negated by her transfer to 

the hk(h school without any loa of employment, and the only teaching staff member 

terminated by the Board's reduction In force wu a nontenured teacher, Holly Larson. The 

obVIous error of the Board In noticing Schadt on April 6, 1982 was corrected by the Board 

on May 3, 1982 when It terminated Larson and transferred Schadt. Since the current 

litigation triggered by the Board's reduction in force action In April 1985 and the 

withdrawn Sehadt petition based on the Board's l't'lareh 1984 action were post-September 1, 

1983 actions, I FIND the amended regulations to be appllcable. 

-5-
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A review of the stipulated service of petitioner Small and intervenor Schadt results 
in the following PINOIMOS OP PACT concerning credited seniority through June 30, 1985: 

'RRIAN <:.~MALL 

Secondary ohysical education 

Secondary driver education 

Secondary health education 

LINOA SCHAOT 

Elementary physical education 

Secondary phvsieal education and health -

5 years, 71/2 months 

5 years, '71/2 months 

4 years 

12 years 

3 years 

The above findings are based on the applicability of ~· 6:3-l.lO(UlSii which 

states: 
Whenever a oerson shall be reassigned from one subject area 
endorsement to another, all periods or employment in his or her 
new assignment shall be credited toward his or her seniority in 
all subject area endorsements In which he or she previously held 
employment. 

I, therefore, FIND ~mall has streeter seniority than Schadt as a secondary teacher 

of health and physical education. 

TF.!;'T'JMONIAL f:VJnRNCE 

The Superintendent of ~hools testified that he recommended the employment of 

petitioner ~mall be continued for the 1985-86 school year, but the Board preferred a 

female to provide locker room supervision and continued the employment of intervenor 

Schadt. Jfe further testified that physical education classes are coeducational; male 

physical education teacher Wiegel does not supervise the girls' locker room; Sehadt 

supervises the girls' locker room as a companion teacher when she ean; the principal 

assi~ another female teacher (who does not teach physical education) to supervise the 

girls' locker room; but does not know who supervises said locker room in the middle of a 

period when there are conflicts. 
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Intervenor flehadt testified the principal and two ~!dance counselors are male; the 
school nurse Is female; she (Sehadt) helos with locker room supervision when she is 

available; a female teacher is assigned to locker room supervision when she (Schadt) has 

connicts; !ilehadt supervises the locker room during after-school activities when she can in 

the fall and sPring; a male teacher uses his judgment when Schadt is unavailable; and a 

female teacher is assigned to the locker room when Schadt has 11 planning period. 

AlfOU!WRN'l'S OF rnUNSEL 

Intervenor !'!ehadt argues th11t the neeessttry duties and responsibilities of a physical 

edUCIItion te11cher at the secondary level lind the rights of privacy of 11dolescent girls 

mand11te 11 conclusion that the Board's selection of her for continued employment in 1985-

86 is 11 bona fide OOCUp8tlonal qualification (BFOQ) for exception to the prescriptions of 

state lind federal anti-<liscrimination st11tutes. 

l»etitioner 11rgues that loeal boards may not select teachers Impacted by a reduction 

In force bllsed on sex, and relies on N.J.S.A.l8A:28-10 which states: 

nismlssals resulting from any sueh reduction shllll not be made 
by rellSOn of residence, ~~ge, sex, m11rri~~ge, race, religion or 
pollth~lll affiliation but shall be made on the basis of seniority 
according to standards to be established by the commissioner 
with the aoproval of the state board. 

'FJNT)INGS OF FACT ANn CONCLUSIONS OF LAW 

A review of the testimony of the Superintendent and Intervenor Schadt clearly 

reveals that the floard's selection of Sehadt over ~mall for continued employment is not a 

IWOO exception. I PI'MD this argument to lack merit and that It is utilized herein for 

reliance as a rationale of eonvenienee. 1'ttls Is so because altematlve means are used for 

locker room supervision when flehadt is unavailable, such as during her plllnning period, 

and that male supervisors use best judgment when neither Schadt nor the Board's 

alternatives are available. 1'ttls Is not to !lilY that a female supervisor of the girls' loeker 

room would not be preferable at all times. 

-7-
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Nevertheless, the r.ommissloner addressed the dilemma created by conflicts 

between equality in educational programs r~. 6:4-l.l ~ ~.) and seniority 

protection (~. 6:3-1.10) in 'fllomas 'Rierman v. Board of Education or the Borough or 

Olen Rook, 1980 ~.L.n. 822, afrd State Board of Education 1981 S.L.D. __ (decided 

necember 2, 1981), aff'd I'J,J. App. ntv. A-2231-81T3, decided May 12, 1983, and said at 823: 

'!'he Commissioner finds nothing in the goals established for 
Affirmative Action programs or In the rules and regulations 
that establish standards to be applied as guidelines in the 
situation of a reduction in force that refute or deltmit the 
seniority status earned by tenured teaching staff members. 

The r.ommissloner affirms the right of the Board to maintain 
Affirmative Action Programs but not In violation of the 
seniority rights earned by each tenured teaching staff member. 

See also Wendy Wygant, et al v. Jackson Board of Education, 54 ~· 4479 (May 

20,1986l. 

I FIND the Board's termination of petitioner's employment for the 1985-86 school 

year to have been In violation of his seniority right to that employment. Since the Board 

reemoloyed petitioner as of November 25, 1985, I CONCLUDE that he is entitled to back 

oay for his period of unemployment from September 1, 1985 to November 25, 1985. 

'!'he Board Is therefore OltDERED to compensate petitioner accordingly, forthwith, 

and to credit petitioner with accrued seniority consistent with the determinations herein. 

'!'his recommended decision may be affirmed, modified or rejected by the 

COIVIM1SSIONE1t OP THE DEPAltT'MBNT OP EDUCA110N, SAUL COOPERMAN, who by 

law Is empowered to make a final decision In this matter. However, if Saul Cooperman 

does not so act In forty-five (45) days and unless such time limit Is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~· 

52:148-10. 

-8-
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I he!'ebv PILP. this Initial Oeclsion with Saul Cooperman for consideration. 

'~ 111' 

JUN 1 v 1986 

DEPARTMENT OF EDUCATION 

JUN 1 11986 
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AOnENOU"1 

~.eno M. Zinzarelle., l'luperintendent of Schools 

T,inda ~hadt, intervenor 

F.VfOF.N'T'JARY OO~UMRN'l'S 

J-I(e.) 

.T-I(b) 

J-2 

.T-3 

.T-4 

April I, 1985 letter, Zinzarella to !!mall 

Preferred eligibilitv list 

Small's teacher certificate 

Schadt's teacher certificate 

1985-86 teacher assiltllments for Weigel and Schadt 

-111-
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BRIAN J. SMALL, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF WESTWOOD REGIONAL, BERGEN 
COUNTY, 

RESPONDENT, 

AND 

LINDA SCHADT, 

INTERVENOR. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of Admini s 
trative Law. 

Intervenor Schadt •s exceptions to the initial decision and 
petitioner's reply to exceptions were filed pursuant to the appli 
cable provisions of N.J.A.C. l:l-16.4a, band c. 

It is Schadt's contention that the ALJ's findings and con
clusions in denying her claim to greater district-wide seniority 
rights over petitioner are in error, given the undisputed facts of 
the matter controverted herein. 

Schadt claims that the Board's action of April 6, 1982 
(J-5) in reducing her employment as a teacher of physical education. 
from full time to part time "triggered" the provisions of the 
pre-1983 seniority regulations (N.J.A.C. 6:3-1.10 et ~.). Schadt 
argues that her seniority rights became vested at that time, 
according her district-wide seniority (K-12) in the subject areas of 
physical education and health initially endorsed on her teaching 
certificate (J-3) issued in June 1972. She makes this claim to 
seniority under the provisions of the prior seniority regulations 
notwithstanding the fact that she had not taught health prior to 
April 6, 1982. Schadt further maintains that the Fe~r. line of 
school law decisions supports her claim to district-wide (K-12) 
seniority entitlements in physical education and health. According 
to Schadt, the Board's action of May 3, 1982 in reassigning her to a 
full-time position as a teacher of physical education and health at 
its high school (9-12) for the 1982-83 and 1983-84 school years 
resulted from its earlier decision to effect a reduction in force at 
the elementary level (K-6) and thereby left intact her district-wide 
seniority entitlement to continued employment. 
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Similarly, Schadt argues that the Board's abolishment of a 
physical education position at the high school for the 1984-85 
school year, which ultimately caused her to be reassigned to fill a 
physical education and health position in grades 7 and 8 at the 
middle school for a teacher who was granted maternity leave during 
the 1984-85 and 1985-86 school years, created no impediment to her 
district-wide seniority status, notwithstanding the fact that she 
remained in a full-time teaching position at the high school. 

Petitioner Small in his reply to Intervenor Schadt's excep
tions argues that they are totally without merit precisely for those 
reasons stated by the ALJ in the initial decision. 

The Commissioner has reviewed the relevant arguments of 
Intervenor Schadt and Petitioner Small advanced in support of their 
seniority claims. It is observed that the threshold question to be 
resolved in this matter pertains to the Board's action of Apr i 1 6. 
1982 (J-5) when it originally notified Intervenor Schadt that her 
full-time physical education position at the elementary level was 
being reduced to a half-time position. Upon review of the undis
puted facts set forth in the initial decision, ante. the 
Commissioner cannot agree with the ALJ's finding and conclusion that 
the Board's action of May 3, 1982 negated its earlier determination 
of April 6, 1982 in effecting a reduction in force which ultimately 
reduced Intervenor Schadt 's elementary physical education teaching 
position from full time to part time. 

The Commissioner notes that the ALJ's conclusion relative 
to whether Schadt's seniority rights were vested pursuant to Fe!~. 
supra. rests upon the fact that Schadt 's reduction was "t"'• 1•negated 
by her transfer to the high school without any loss of employ
ment***." (Initial Decision, ante) Such reading of applicable 
statutes and regulation is misplaced. Notwithstanding the fact that 
Intervenor Schadt was not ultimately dismissed, there is no question 
that a reduction in force did take place. Under such circumstances, 
N.J.S.A. l8A:28-ll clearly provides that "[i]n the case of any such 
reduction the board of education shall determine the seniority of 
the persons affected***." In the Commissioner's view, the fact that 
the Board did not abide by the precise prescription of the statute 
should not act to Schadt' s detriment. Consequently, the Commis
sioner finds and determines that Intervenor Schadt was the subject 
of a reduction in force which triggered her seniority rights which 
thus became vested in 1982. Felper, supra 

In this regard Schadt correctly asserts that her seniority 
rights were triggered on April 6, 1982 and became vested on a 
district-wide (K-12) basis in those subject areas endorsed on her 
teaching certificate in physical education and health. This finding 
and determination is consistent with Felper, supra, in which the 
Commissioner previously held that a reduction in force which 
occurred prior to September 1, 1983, was controlled by the then 
existing provisions of N.J.A.C. 6:3-1.10 et ~· which vested 
district-wide (K-12) seniority rights of tenured teachers under 
those subject fields originally endorsed on their teaching certifi
cates required for employment by a local board of education. 
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Although it is apparent that those actions ta.ken by the 
Board to continue Schadt's full-time employment up to and including 
the 1985-86 school year allowed her to accrue seniority on a 
district-wide basis (K-12) in physical education and health, in 
accordance with the pre- and post··l983 seniority regulations. the 
facts establish that the Board was not aware that Schadt actually 
possessed district-wide seniority in those subject areas during 
those periods of time controverted herein. 

Accordingly, the Commissioner finds and determines that 
Intervenor Schadt, at all times subsequent to the Board's action of 
April 6, 1982, possessed greater district-wide seniority vested in 
physical education and health than Petitioner Small, whose seniority 
in those subject areas accrued at the secondary level and were 
controlled by the post-1983 amendments to !h,L~<;_._ 6:3-1. 10. 

Consequently, when Petitioner Small's employment was 
terminated by the Board at the conclusion of the 1984-85 school 
year, he had accrued 5 years, 7.5 months' seniority in secondary 
physical education and 4 years' seniority in secondary health educa
tion. Conversely, however, Intervenor Schadt had accumulated 12 
years• district-wide seniority in grades K-12 at the conclusion of 
the 1984-85 school year. 

follows: 
In summary, the Commissioner finds and determines as 

1. At the conclusion of the 1984-85 school year 
Intervenor Schadt possessed greater 
seniority in the subject areas of physical 
education and health (12 years' district
wide K-12) than did petitioner (5 years, 7.5 
months' secondary physical education and 4 
years' secondary health education). 

2. Petitioner had acquired 4 years' seniority 
in secondary driver education at the con
clusion of the 1984-85 school year. 

3. The Board failed to properly determine 
Intervenor Schadt's district-wide seniority 
(K-12) in physical education and health 
which became vested on April 6, 1982 in 
accordance with the pre-1983 seniority 
regulations. 

In view of the above, the Commissioner reverses that part 
of the initial decision which holds that petitioner enjoys greater 
seniority than Intervenor Schadt in secondary physical education and 
health. The Commissioner affirms that part of the initial decision 
which concludes that petitioner has acquired 5 years, 7. 5 months • 
seniority in secondary driver education. 

Additionally, the Board is directed to credit both peti
tioner and intervenor with their correct seniority entitlements in a 
manner consistent with this decision. The Board is further directed 
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to establish appropriate seniority lists to include all other 
teaching staff members whose seniority status could be affected in 
the subject areas of physical education. health and driver education 
as of the commencement of the l98b 87 school year. 

In all other respects the instant Petition of Appeal is 
hereby dismissed. 

July 17, 1986 
Pending State Board 
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OFFICE OF ADMINISTRATIVE LAW 

ISADORE 'ftMMONS, 

Petitioner, 

v. 
BOARD OF EDUCA'ftON OF TRit BOROUGH 

OF PARAMUS. BERGEN COUNTY, 

Respondent. 

lffi'IU.L D'BCISION 

OAL DKT. NO. 'EDU 1123-86 

AO'ENCY DKT. NO. 36-2/96 

Harold N. Sprinptead, Esq •• for petitioner (Aronsohn & Springstead, attorneys) 

Mar'gllret M. Poti, Esq., for respondent (Winne, Banta, Rizzi, Hetherington & 

Basrallan, attorneys) 

Reeord Closed: June 10, 1986 Deetdt!d: June 20, 1986 

BEFORE STEPR'BN G. tnmJS, ALJ: 

In early February 1988, Isadore Timmons Ciled a Verified Petition of Aweal with 

the Commissioner of Education alleging that on January 13, 1986, he had received a letter 

from the secretary/business administrator of the Pariinius Board of Education advising 

Timmons that since he had been convicted of shoplifting on November 20, 1985, he 

automatically forfeited his employment with the Board as a tenured school custodian 

pursuant to N.J.S.A. 2C:Sl-2. Timmons's petition alleged that the Board's action violated 

his tenure rilhts and he demanded Immediate reinstatenie~L' Beyond that, Timmons also 

maintained that: (1) a conviction for soopllttlng cannot give rise to a forfeiture since it 

does not Involve conduct that touched upon his office, position or employment; and (2) at 

no time was he given an opportunity to elQ)lain his eonduet or to relate mitilfatill1!' 

circumstances surrounding the commission of the off'.!nse. 

New J~nev lt All Ef/11111 Opportunity F.II!Pioyer 
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The Board then filed its answer in which it pointed out that since petitioner was 

no longer employed by it, he did not enjoy the protection of tenure and since Timmons's 

conviction was for shoplifting, it constituted an "offense involving dishonesty" which 

requires automatic forfeiture of his public employment under N.J.S.A. 2C:Sl-2a(t). 

Following joinder of the issues, the matter was transmitted by the Commissioner 

of Education to the Office of Administrative Law as a contested ease pursuant to 

~· 52:14B-l !! ~· and ~· 52:14P-l !! ~· A prehearing conference was 

conducted before the undersigned administrative law judge on March 31, 1986, and the 

following were identified as the issues in the ease: 

a) Was the offense for which petitioner was convicted (shoplifting) 
an offense involving dishonesty, under ~· 2C:St-2, 
requiring that he automatically forfeit his tenured position? 

b) If the offense for which petitioner was convicted did not 
require automatic forfeiture, to what relief is petitioner 
entitled? 

In addition, paragraph 12 of the prehearing order anticipated that the parties 

would file cross-motions for summary decision and that oral argument in connection with 

those motions would be conducted at the discretion of the court. Thereafter, in 

accordance with the schedule established in the prehearing order, the cross-motions, 

supporting briefs and reply briefs in opposition were filed and oral ar~ment was 

conducted before me on June 10, 1986. 

FINDINGS OF FACT 

The following undisputed facts form the basis for the summary determination 

which I will make in this ease: 

1. Petitioner, Isadore Timmons, as of November 20, 1985, was a tenured 

school custodian employed by the respondent, Paramus Board of Education. 

-2-
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2. On November 14, 1985, petitioner was eharged in Paramus Municipal Court 

with a violation of ~· 2C:21)-11 in that he allegedly had committed, 

"the offense of shoplifting by purposely selecting and concealing $89 worth 

of merchandise I of] the property of Gimbels with the intention of 

depriving the merehant of the full retail value thereon in violation of New 

Jersey Statute 2C:21)-lt." 

3. On November 20, 1985, following his plea of guilty, Timmons was convicted 

in Paramus Municipal Court of the petty disorderly persons offense of 

shoplifting in violation of the aforementioned statute. 

4. On January 13, 1986, the business administrator/secretary of the Paramus 

Board of Education, Jerome F. Bohnert, sent a letter to petitioner advising 

that sinee he had been convicted of shoplifting on November 20, 1985, his 

continued right to employment in the school district had been forfeited by 

virtue of the provisions of N.J.S.A. 2C:51-2. 

Based upon the undisputed facts related above, and following the oral arguments 

of counsel, I rendered an oral decision on June 10, 1986, in which I granted respondent's 

motion for summary decision dismissing the petition. The following constitutes my 

written initial decision pursuant to N.J.A.C. l:l-13.2(b). 

DIBCUSSIOK 
......... 

Petitioner advanced sev~ poln~ In his brief with respect to the allewed 

Impropriety of tbe Board's action. Essentially, he Insisted that his conviction for 

shoplifting, a petty disorderly personis offen5e, did not involve any activity touching upon 

his employment as a sehool custodian and, therefore, it could not be a proper ground for 

his automatic dismissal. He argued that to interpret the statute otherwise would produce 

an absurd result and would constitute an application of the forfeiture law which the 

Legislature did not intend. · Petitioner also maintained that his termination was 
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procedural.ly defective as he was never afforded a pretermination hearing. Finally, 

petitioner argued that automatic termination cannot occur unless the conviction is for 

conduct which rises to the level of a "crime" as that word is defined in Title 2C. Since 

shoplifting is only a petty disorderly persons offense, not a crime, and since in his ease it 

occurred away from the employment context, it was petitioner's position that the Board's 

action should be set aside. 

In response, the Board maintained that the statutory language is perfectly clear; 

that Is, any person holding public employment automatically forfeits that employment 

when convicted of any "offense involving dishonesty," even if that offense was a petty 

dillorderly persons offense and not a "crime.'' Further according to the Board, an act of 

"dishonesty" is one which involves any conduct which reasonably can be characterized as 

such, without the need further to establish that it also involves those elements which 

previously went into a determination of "moral turpitude," a phrase which was contained 

in the predecessor statute. ~. ~· 2A:135-9. 

The precise language of the statute to be interpreted and applied in this ease, 

N.J.S.A. 2C:51-2a, is as follows: 

A person holding any public office, position or 
employment ••• who is convicted of an offense shall forfeit 
sueh office or position if: 

1. He is convicted under the laws of this State of an offense 
involving dishonesty or of a crime of the third degree or 
above or under the laws of another state or of the United 
States of an otfense or a crime which, If committed in 
this State, would be sueh an offense or crime; 

2. He is convicted of an offense involving or touching sueh 
office, position or employment; or 

3. The Constitution or a statute other than the code so 
provides. 

-4-
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The predeeessor statute, ~· 2A:135-9, eontained different language. It provided for 

automatic forfeiture when there was a conviction for,!.!!.!!!: alia: 

An indictment, aceusation or eomplaint eharging him with the 
commission of a misdemeanor or high misdemeanor touching 
the administration of his office or position, or which involves 
moral turpitude ••• 

A eomparison of the two statutes reveals that the previous law did not use the 

word "dishonesty" in describing the sort of qualitative eonduet for which a conviction 

would require automatic forfeiture. Rather, the predecessor statute used the phrase 

"moral turpitude," and whether particular eonduct was deserving of that opprobrious label 

often involved the need for a full hearing designed to explore all of the surrounding 

clrcumstanees. ~. State v. Weiner, 68 N.J. Super. 468 (App. Div. 1961). This Is no 

longer true. To the eontrary, I am convlneed that under ~· 2C:51-2a(l) a eonvietion 

for the offense of "shoplifting," whleh patently is an "offense involving dishonesty," 

requires automatic forfeiture of the public office or employment held by the person 

eonvieted without the need for a hearing. It is irrelevant whether or not the eonduet 

constitutes a "crime," or eould also be characterized as involving "moral turpitude." 

Moreover, such a conviction unquestionably justifies automatic forfeiture regardless of 

whether the eonduct involved or touched the public position. This is a totally separate 

basis for forfeiture under the statute. See,~· 2C:51-2a(2). 

Both sides have made reference in their briefs to the ease of Matter of Tanelli, 

1981 ~· 1025, aff'd, Commissioner of Education, ~'le~. 18, 1981_, rev'd and remanded, 

State Bd. of Ed., 1982 ~· ---(May 5, 1982), deels,~9f:!. on remand, 1982 !:b:Q• --
(July 22, 1982), aff'd, Commissioner of Education, Sept. 91 1982, rev'd, State Bd. of Ed., 

1983 ~· ---- (Mareh 2, 1983), aff'd, 194 N..J. ~· 492 (App. Dlv. 1984). In that 
ease, a school employee had been eonvieted for harassing his principal on the telephone-a 

petty disorderly persons offense. The original initial decision upheld the automatie 

forfeiture of Tanelli's employment on the basis that the. eonvietlon was governed by the 

provisions of Title 2C. After the Commissioner affirmed that initial decision, the State 

Board reversed and remanded, finding that the offense took plaee before the effective 

date of Title 2C. 

-5-
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Another ease cited by eounsel was In the Matter of Fuleoli, 1985 ~· ----
(March 18, 1985). As author of the initial decision of that matter, I am familiar with it. 

Fulcoli was a tenured teacher convicted of harassment in violation of ~· 2C:33-4. 

Harassment is a petty disorderly persons offense and in Fuleoli's case involved his making 

telephone calls to female colleagues very late at nigilt, during which he uttered certain 

obscenities. In addition, he had dispatched envelopes to them eontaining objectionable 

material. I determined that automatic forfeiture was required under~· 2C:51-2a(2l 

beeause the offense occurred under eireumstanees which involved or touehed upon 

Fuleoli's public employment. As noted, that is a separate ground for forfeiture under the 

statute. Nevertheless, a major point to be made with respect to application of the ~ 

ease is that a petty disorderly persons eonviction does provide a basis for automatie 

forfeiture-the eonduet need not be a "crime" in the technieal sense. Thus, Fuleoli 

supports the proposition that even a eonviction for a disorderly persons offense under the 

new statute obviates the requirement for a hearing, and forfeiture is mandatory in those 

circumstances. 

In his reply brief,. petitioner pointed to a decision whieh did not involve 

automatiC' forfeiture, but whleh eoncerned eonduet that arguably was more serious than 

shoplifting. See, In the Matter of the Tenure Hearin( of Martin Lieb, 1985 S.L.D. ---

(July 1, 1985). Counsel argued that this decision indicates that It could not have been the 

Legislature's intent to require, a plenary hearing before dismissal where that type of 

eondiH!t was involved (lewdness), and yet to provide for automatie forfeiture under more 

"benign" cireumstanees sueh as those involved herein. The problem with petitioner's 

reliance upon !:!!!!.or Qt.t\ei!-0¥!!5 which perhaps involved more serious antisoeial eonduet 

than sho.plifting itt-,r~\ :~:,-:Of.,·them involved the "dishonesty" eoneept contained in 

~· 2C-51-2a(l). Thus, as the Board observed in its brief, the Legislature's deliberate 

ehoice of the word "dishonesty," and its deletion of the phrase "moral turpitude," simply 

requires less now by way of "seriousness" where forfeiture is eoncerned. This was the 

view, as well, of the triJAl judge in State v. Musto, 187 N.J.~· 264 (Law Div. 1982), 

aff'd, 188 N.J. Super. lDUApp. Div. 1983), where he particularly noted that the change 

appeared to him to be a "broadening of the lan(Uage of the statute." See, ~. at 275. 
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The ~islon In Earl v. Bel. of Ed. of Trenton, 1984 ~·----(January 13, 1984) 

is also eited by petitioner. The initial cleclsion in that case did involve a blendi"l!' of the 

eoncepts of "dishonesty," "moral turpitude" and "offenses touehing upon one's position." 

However, that ease is not applieable sinee the Commissioner found that Earl's convietion 

was for a crime of the third degree, a totally independent basis for forfeiture. In short, 

the Earl deelsion does not compel a result different from that which I am reaehi"l!' here. 

In the proeess of interpreting statutory language, one may not ignore the plain 

meaning of the words used even though a different construction would be more "desirable" 

In the eyes of the reviewer. Statutes speak for themselves and are to be eonstrued in 

accordance with their own terms. Unless there Is an ambiguity, the ordinary and proper 

meaning to be given to the words used by the Legislature must be honored, unless they are 

obviously Intended to be employed In some different sense. See, !:K·• State v. Joas, 34 

~· 179 (1961). In other words, to ascertain legislative Intent from the words used In a 

statute, those words should be given their ordinary ~tnd well-understood meaning, absent 

an explielt indieation to the contrary. Where it is unnecessary to go beyond the words of 

the statute Itself, neither a court nor any other reviewer, sueh as an administrative law 

judge, should undertake that course. Applieation of these established principles 

inexorably lead to the conclusion that the Legislature ~ intend that under 

~· 2C:51-2a(l), a public employee automatically forfeits his or her position when 

convicted for the disorderly persons offense of shoplifting, plainly an offense involving 

"dishonesty." 

Although researeh has failed to diselose any ease in which "dishonesty" was 

;·defined or diseus8ecl in the context of the present forfeiture statute, the word has been 

the subject of judicial interpretation In other types of eases. See, !!I·• Mortgage Corp. 

of New Jersey v. Aetna Casualty and Surety Co., 19 N.J. 30 (1955); National Newark and 

Essex Bank v. Ameriean lnsuranee Co., T6 N.J. 64 (19T8). Although those decisions 

construed indemnity agreement language, and therefore involved eontract law, the 

language used by the courts is relevant in the instant ease. Thus, as pointed out in the 
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Mortap Corp. deeision, the word "dishonesty" is not a "term of art." Rather, it is to be 

given a broad eonnotation whieh involves aets that are "wanting in honesty or integrity" or 

"not trustworthy." In my judgment, one who takes or eoneeals merehandise with the 

intent not to pay for it has eommitted an offense involving "dishonesty" within any 

reasonable definition of that word. • 

Aeeordingly, while I do not neeessarily disagree with petitioner's assertion that It 

Is arguably anomalous to consider that eonvietions for various offenses whieh are "worse" 

than shoplifting do not require automatie forfeiture, whereas a shoplifting eonvietion 

does; nevertheless, the plain meaning of the statute cannot be ignored. 

CONCLDSIONS OP LAW 

Based upon my review and eonsideration of the undisputed faets in light of the 

plain language of ~· 2C:5H!a(l), I CONCLUDE that the petitioner's eonvietion on 

November 20, 1985, in Paramus Municipal Court for the petty disorderly persons offense 

of shoplifting in violation of ~· 2C:2Q-ll requires that he automatieally forfeit his 

position as a tenured school custodian. That eonvlctlon was for an "offense involving 

dishonesty," and the Board therefore properly aeted when It notified petitioner on Janu1.1ry 

13, 1986, that his position Willi forfeited and that he was not entitled to any hearing. 

Aeeordingly, petitioner's motion for summary decision is DEHIBD, and respondent's 

motion for summary decision Is GRANTED. 

This reeommended deeislon may be affirmed, modified or rejected by the 

COMMJSSIONBR OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final deeision in this matter. However, If Saul Cooperman does not so a<!t in 

forty-five (45) days and unless sueh time limit is otherwise extended, this reeommended 

decision shall beeome a final decision in aceordanee with N .J.S.A. 52:148-10. 

•I also note that even "petit larceny" was held to be eonduet whieh involves "moral 
turpitude." See, Raphalides v. N.J. Dept. of Civil Servtee, 80 N.J. Super. 407 (App. Div. 
1963). -
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1 herebY mt my tnltlal Deelslon With SAtrt. COOPI!IlMAM for eonsldel'ation. 

OAT J-. "'•''" 
DATE 

DATE 
md/e 

JUN 2 31988 

JUN 2 4 1986 

'' 

, administrative law judge 

DEPARTMENT OF EDUCATION 
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ISADORE TIMMONS, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF PARAMUS, BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner and reply exceptions were filed by the Board within the 
time prescribed by N.J.A.C. l:l-1&.4a, b and c. 

Petitioner avers that the decision of the ALJ is 
inconsistent with the stated purpose of N.J.S.A. 2C:51-2 and leads 
to the absurd result that 

***all those public employees in the State of 
New Jersey who have been convicted of a petty 
disorderly offense or disorderly persons offense 
involving dishonesty (having nothing to do with 
the person's employment) are holding said 
employment illegally. The law went into effect 
on September 1, 1979, and it is now encumbant 
(sic) upon all public authorities in the State of 
New Jersey to immediately fire anyone so 
convicted and to do so forthwith without a 
hearing. (Petitioner's Exceptions, at p. 2) 

Petitioner cites In the Matter of the Tenure Hearing of David Earl, 
School D!_strict of the City of Trenton, Mercer County, decided by 
the Commissioner March 2. 1984, aff 'd State Board June 6, 1984; In 
~he Matter of the Tenure Hearing of Mary Jane Cito, School DistriCt 
of the City of Newark, Essex County, decided by the Commissioner 
September 1, 1983; and In re Lieb, supra, in support of the 
proposition that to hold, as did the ALJ, that any offense involving 
dishonesty, whether a disorderly persons or petty disorderly persons 
offense, requires automatic forfeiture of any public employment, 
amounts to a violation of the Due Process and Equal Protection 
Clause of the United States Constitution and the Constitution of the 
State of New Jersey. 

Petitioner excepts to the fact that the ALJ did not deal 
with the Cito decision although the case was briefed by both sides. 
Petitioner argues that Cito supports the proposition that in order 
for a person to be dismissed from public employment. the petty 
offense must be associated with his/her employment. Since 
petitioner's offense did not touch upon his employment, he should 
not have been terminated, he argues. Further, petitioner cites the 
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legislative history of N.J.S.A. 2C:51-2 in support of the 
proposition that forfeiture of public position and employment can 
only result from a petty offense when it touches the public 
position. Petitioner avows also that the comments to the final text 
of N.J.S.A.:.. 2C:51-2, adopted on September 1, 1979, state that the 
conviction of a disorderly persons offense could only result in 
forfeiture if the offense touches or involves the public position. 
Petitioner prays for reinstatement with full back pay and benefits. 

The Board 1 s reply to petitioner 1 s except ions submits that 
the Commissioner should adopt the initial decision of AW Weiss in 
toto. 

The Board argues that In re Earl, supr~, must be read in 
pari materia with State v. Musto, supra, wherein the Court stated in 
pertinent part as follows: 

Prior to the current language of the forfeiture 
statute, which states that the offense or crime 
must be an offense "involving dishonesty" its 
predecessor, N.J.S.A. 2A:l35-9, provided that the 
crime must involve "moral turpitude." The change 
from "moral turpitude" to "dishonesty" appears to 
be a broadening of the language of the statute. 
187 N.J. Super. at 275. 

(Board's Exceptions, at p. 4) 

The Board argues that it follows that an offense involving moral 
turpitude 

is not to be equated with an offense of 
dishonesty, but rather, falls within the broad 
class of offenses characterized as offenses of 
dishonesty. Based upon the foregoing analysis, 
petitioner's argument seeking to equate moral 
turpitude with dishonesty must fail. 

(Board's Exceptions, at p. 4) 

The Board rebuts petitioner's argument that only when 
disorderly persons and petty disorderly persons offenses touch upon 
the public employment is automatic forfeiture appropriate by 
contrasting the predecessor forfeiture statute with the present 
forfeiture statute. The former provided: 

Any person holding an office or position, 
elective or appointive, under the government of 
this state or of any agency or political 
subdivision thereof, who is convicted upon, or 
~le~ds guilty, non vult or nolo contendere t~n 
tndtctment, accusation or complatnt chargTng him 
with the commission of a misdemeanor or hi~h 
misdemeanor touching the administration of hts 
office or positiolh_Or which involves moral 
turpitude, shall forfeit his offlce or position 
and cease to hold it from the date of his 
conviction or entry of plea. 
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If the conviction of such officer be reversed, he 
shall be restored· to his office or position with 
all the rights and emoluments thereof from the 
date of the forfeiture. (Emphasis added). 
N.J.S. 2A:l35-9. (Board's Exceptions, at pp. S-6) 

The Board avers that a comparison of the present forfeiture 
statute with the language in the predecessor statute evidences a 

clear intent on the part of the legislature to 
create separate requirements for forfeiture. The 
offense must either involve dishonesty or touch 
upon the public employment. The satisfaction of 
either of those requirements will trigger 
automatic forfeiture of the public employment. 
(emphasis in text) (Board's Exceptions, at p. 6) 

As to petitioner's argument that forfeiture of his position 
based upon his conviction of shoplifting is unduly harsh and reaches 
a result not intended by the legislature, the Board replies that the 
legislative intent underlying the statute is to deter those 
individuals convicted of certain offenses, including those involving 
dishonesty, from holding public employment. The Board cites 
O'Halloran v. DeCarlo, 156 N.J. Super. 249 (App. Div. 1978), cert. 
den. 79 N.J. 469 (1978), cert. den. 442 U.S. 917 (1979) for this 
propositi~ The Board argues that the language of the present 
forfeiture statute is clear on its face and is well-founded in law 
and public policy. The Board proffers that if the statute seems 
unduly harsh, the remedy is with the legislature, not the courts. 

Upon review of the record, the Commissioner adopts the 
recommendation of the ALJ that petitioner's conviction on 
November 20, 1985 for the petty disorderly persons offense of 
shoplifting in violation of N.J.S.A. 2C:20-11 requires that he 
automatically forfeit his position as a tenured school custodian. 
The Commissioner agrees with the Board that the language of N.J.S.A. 
2C: 51-2 is clear on its face that the offense must either involve 
dishonesty or touch upon the public employment. The disjunctive 
"or" leaves no question in this regard. Further, the legislative 
history of the statute, as well as the case law developed in ?~at~ 
v. Musto, supra, supports the conclusion that an offense involving 
moral turpitude need not be equated with an offense of dishonesty 
when the offense is one brought under N.J.S.A. 2C:51-2a(l). The 
Commissioner is also in accord with the -ALJ that the Earl decision 
does not compel a result different from that reachedln Timmons 
since Earl's conviction was a crime of the third degree, a "totally 
independent basis for forfeiture." (Initial Decision, ante) As 
noted by the ALJ, a blending of the concepts of "dishonesty", 
"moral turpitude" and "offenses" touching upon one's position 
{2C: 51-2) is inappropriate under the instant circumstances, wherein 
there is no question but that shoplifting is a crime involving 
dishonesty, an automatic grounds for forfeiture. 
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Accordingly, the Commissioner adopts as his own the 
findings and determination of the ALJ in this matter and reiterates 
the conclusion of the Board made in its reply exceptions that "if 
the statute seems unduly harsh, the remedy is with the legislature. 
not the courts." (Board's Exceptions, at p. 6) 

The instant Petition of Appeal is dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

July 23, 1986 
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ISADORE TIMMONS, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF PARAMUS, BERGEN COUNTY, 

STATE BOARD OF EDUCATION 

DECISION 

RESPONDENT-RESPONDENT. 

Decided by the Commissioner of Education, July 23, 1986 

For the Petitioner-Appellant, Aronsohm and Springstead 
(Harold N. Springstead, Esq., of Counsel) 

For the Respondent-Respondent, Winne, Banta, Rizzi, 
Hetherington and Basralian (Margaret H. Forti, Esq., 
of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

Der.Pmher 3. 1986 

Affirmed N.J. Superior Court November 13, 1987 
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0. • 

INI'l1AL DECISION 

OAL OKT. NO. EOU 2895-85 

AGENCY OKT. NO. 46-3/85 

FAIRLAWN EDUCATION ASSOCIATION, NESSIA 

GORMANNS, MARLAINE GRUBER, MARCIA S. 

SALKOWTI'Z, EILEEN SPIELMAN, VIRGINIA E. 

WIDTMAN, SYBIL PINE, GILDA BOTWINICK, 

HAZEL CUNNINGRlS, VIVIAN C. FELICE, 

DOLORES FLOYD, JANET PORER, ANNE L FUSCO, 

ANN GOOTMAN, MURIEL HIRSCH, BELLA MEYRICH, 

MAXINE PASCAL, FELtCITAS J. ROWE, BARBARA 

RUDNICK, CLARE SALESKY, ROSLYN SALMAN, 

MARCIA TOLEP, MARIAN WARMBRAND, FYRNB ZAGORIA, 

and EILEEN ZELCH, 

Petitionel'll, 

v. 

BOARD OF EDUCATION BOROUGH OP FAIRLAWN, 

Respondent. 

Gregory T. Syrek, Esq., for petitioners 

(Bueeeri & Pineus, attorneys) 

Paul H. Green, Esq., for respondent 

(Green & Ozwilewski, attorneys) 

Reeord Closed: May 8, 1986 

BEFORE ELINOR R. REINER, ALJ: 

Deeided: June 23, 1986 
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On March 11, 1985, petitioners, Fairlawn Education Association, et !!;! .. employed 
by respondent as compensatory education, supplemental, Chapter I, Support, Title I. 

bedside home instructors and English as a Second Language {E.S.L.) teachers, filed a 

petition of appeal with the Commissioner of Education. Petitioners claimed that pursuant 

to Spiewak v. Rutherford Board of Education, 90 .!!:!!· 63 (1982}, they are teaching staff 

members and entitled to receive salaries and benefits comparable to those provided to 

other teaching staff members in the district. Respondent filed its answer on May 16. 1985. 

denying petitioners' claim. On May 21, 1985, the matter was transmitted to the Office of 

Administrative Law for determination as a contested case pursuant to ~· 52:14B-l ~ 

!!!9· and ~· 52:14F-l ~ !!:.9· 

A prehearing conference was held in this matter on July 2, 1985, before the 

Honorable Timothy N. Tuttle. At that time, the issues were isolated as follows: 

1. Have any of the petitioners satisfied the requirements for tenure? 

2. Have petitioners been properly compensated for their employment by 

respondent? 

3. Are petitioners entitled to automatic pro rata placement on the district's 

regular teachers' salary guide? 

4. If not, to what salary and benefits are petitioners entitled? 

5. Are petitioners entitled to interest on any monetary award granted in this 
matter? 

It was further determined that the parties would provide this tribunal with a stipulation as 

to all pertinent facts on or before September 1985. A hearing was scheduled for October 

21, 1985, at the Office of Administrative Law. 
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Subsequent thereto, this matter was transferred to this judge for hearing. A 

conference call was held in this matter on October 3, 1985, at which time there was a 

joint request for an adjournment of the hearing scheduled for October 21, 1985. in order to 

have additional time in which to compile a stipulation of facts and file cross-motions for 

summary decision. Based upon that request, the dates set forth in the prehearing order 

were revised, and the hearing was rescheduled for December 3, 1985. At that time, it 

became apparent that the parties had stipulated to the essential facts and a hearing would 

not be required. The parties agreed to file a supplemental stipulation of facts (concerning 

petitioners' salary entitlement should they prevail), and a briefing schedule was 

established. Although the briefing schedule was only slightly delayed, additional time was 

requested to complete a review of the supplemental stipulation of facts with respondent 

and counsel Cor petitioners. Unfortunately, despite numerous request for same, and an 

indication that it would be forthcoming, it became apparent by letter filed May 8, 1986 

that, following extensive consultations with respondent, respondent was unable to enter 

into a further stipulation of facts. In view of that correspondence, I have determined that 

the record is as complete as possible and consider it to be closed as of that date. 

Undisputed Facts 

The essential facts necessary Cor determination have been stipulated. The 

stipulation of facts filed by the parties is incorporated by reference herein and constitutes 

this tribunal's findings of fact. or particular import here are the following facts: The 

petitioners are compensatory education, supplemental, Chapter I, support, Title I, bedside 

and E.S.L. teachers employed by the Fairlawn Board of Edueation. The petitioners served 

in a part-time capacity and were paid on an hourly basis. AU of the teachers are still 

part-time employees except for Tolep, Gootman and Warmbrand who are now full-time 

teaching staff members. Petitioner Sybil Pine resigned in August 1985, and is no longer 

employed by respondent. 
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The Fairlawn Education Association (F.L.E.A.) is the exclusive representative of 

the Title I and Supplemental Education teachers. E.S.L. compensatory education teachers 

are not now, nor have they ever been, represented by any labor organization. Title I and 

supplemental education teachers are a separate bargaining unit from the full-time 

teachers, although both groups are represented by F.L.E.A. Respondent has sought to 

enter into negotiations with F .L.E.A. concerning current terms and conditions of 

employment for those ancillary teachers represented by the association. F.L.E.A.. 

maintains that there is no obligation to enter into negotiations at this time. Respondent 

has filed an unfair labor practice charge with the Public Employment Relations 

Commission (P.E.R.C.) against F.L.E.A. (Docket No. CE-85-22-60), in which respondent 

seeks to compel F .L.E.A. to enter into negotiations with it. A complaint was issued by 

P.E.R.C. on or about October 10, 1985, and the matter is currently before P.E.R.C. on the 

unfair labor practice charge. 

Arguments of Counsel 

The present petitioners, who were apparently not parties to any prior litigation, 

request pro rata increases in their salary to bring them on a parity with other tenured 

teachers. Petitioners urge that they must immediately be placed upon the salary scale 

prior to any salary negotiations with the Board. They urge that Spiewak and Rutherford 

Education Association v. Rutherford Bd. of Ed., 99 ~· 8 (1985) mandate this automatic 

placement on the Cull-time teachers' salary scale. 

Respondent school board counters that there is no legal entitlement to salary 

parity with full-time teachers. The fact that one has attained tenure as a part-time 

teacher does not equate with a finding of a right to placement on the full-time teachers' 

salary guide. The part-time teachers had separate representation in a different salary 

negotiation from that negotiated with full-time teachers. The Board also cites the State 
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Board of Education's decision in Hyman v. Teaneck Board of Education, OAL OKT. NO. 

EDU 7719-82 {:\1ay 18, 1983), mod., Comm. of Ed. (Aug. 15, 1983), rev'd, State Bd. of Ed. 

(March 8, 1985), aff'd, (N. J. App. Div., Feb. 26. 1986. A-3508-84T7) (unreported) as 

rejecting the proposition that tenured part-time teachers are entitled to parity in salary 

with full-time teachers. The Board concludes that petitioners have a duty to negotiate 

their salaries with the school board. The requirement of negotiation renders this case 

outside of the Commissioner's jurisdiction, in that negotiation questions are matters for 

P.E.R.C. 

In response, petitioners argue that the State Board's decision in Hyman is 

unfairly biased against part-time teachers and should not be applied in the instant case. 

Petitioners cite Spiewak and Lichtman v. Ridgewood Bd. of Ed., 93 N.J. 362 (1983) as 

disapproving this sort of "discriminatory" Board practice. Petitioners also urge that these 

latter two decisions render the Board's "flexibility" rationale for lower salary to part-time 

teachers as unsupportable. Petitioners conclude by pointing out that no collectively 

negotiated agreement exists in this case as was present in Hyman. Based upon the 

absence of such an agreement, Hyman should not be applied to the instant case. 

Respondent replies that the law has changed in "salary parity" cases as a result 

of the State Board's ruling in Hyman. The cases decided subsequent to Hyman 

unequivocally state that tenured part-time teachers have no entitlement to pro rata 

placement on the full-time teachers' salary guide. 

Discussion 

I have reviewed the arguments or counsel and must agree with respondent that 

the law, as set forth in the State Board decision in Hyman, is controlling here. (The 

Appellate Division affirmed " ••• substantially for the reasons expressed by the State 

Board •.•• " (N. J. App. Div., Feb. 26, 1986, A-3508-84T7) {unreported) at 2.) While a 
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review of the school law decisions prior to the State Board's decision in Hxman indicates 
that there was uncertainty as to what were the emoluments of tenured status, the State 

Board in Hyman served to clarify this confusion. It ruled that neither Spiewak. the tenure 

statutes, nor the compensation statutes, confer on any teaching staff member the right to 

placement on any particular salary guide. Hyman, State Bd. of Ed. Decision, at u. 

Therefore, supplemental teachers are not entitled by law to placement on the salary guide 

for full-time classroom teachers. 

More particulary, and upon review of Hyman, it appears that the State Board 

characterized the Spiewak decision as based upon an analysis of the tenure statutes. 

Hyman, State Bd. of Ed. Decision, at 4. In the absence of a statutory exception or 

contrary legislative intent, remedial teachers were held to come within the mandatory 

provision of ~· 18A:28-5. Since the statutory basis of tenure was distinguished by 

the Supreme Court from the contractual nature of salaries and other benefits, Spiewak 

was not cited as support for the placement of remedial teachers on a salary scale as a 

matter of law. Hyman, State Bd. of Ed. Decision, at 7. 

The State Board then examined the statutory provisions of tenure, seniority and 

compensation to determine whether a right to salary guide placement or salary parity 

exists in those statutes. Tenured teachers receive procedural protections from arbitrary 

dismissals in ~· 18A:6-10; they also receive seniority rights in an economic layorf 

pursuant to ~· l8A:28-12. However, the State Board concluded that nothing in the 

tenure or seniority statutes confers the right to placement on a salary guide. Hyman, 

State Bd. of Ed. Decision, at 8. The teachers' compensation statute, N.J.S.A. 18A:29-4.l, 

provides authorization but not a mandatory requirement of a salary policy for all full-time 

teaching staff members. Hyman, State Bd. of Ed. Decision, at 8. A Board also has 

discretionary authority to adopt salary schedules or scales for fuU-time teaching staff 

members. ~.18A:29-4.1. The Board need not have one salary scale for all fuU-time 

teaching staff members, as it may provide different salary scales for different groups of 

full-time teachers. Hyman, State Bd. of Ed. Decision, at 9. Pursuant to the above 

statute, all groups of full-time teachers must be covered by a salary scale if any one 
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group is covered by a salary seale. However, the salary scale statutes, unlike the tenure 

statutes, expressly distinguish full-time teachers from part-time teachers. The statutes 

governing compensation apply only to full-time teachers and do not confer the right to 

placement on any salary guide to part-time, supplemental or remedial teachers. Id. at 10. 

The State Board concluded by asserting that compensation is a term and 

condition of employment within the contemplation of the New Jersey Employer/Employee 

Relations Act. ~· at U. Local school boards are free to negotiate terms of compensation 

within the parameters of the school law statutes. Ibid. This negotiation process could 

allow different categories of teaching staff members to be treated differently in terms of 

salary. Hyman, State Bd. of Ed. Decision, at 15. The compensation statutes permit such 

differences, and the State Board determined that flexibility in establishing salaries is 

necessary to enable boards to utilize available resources and attract needed categories of 

teachers. Ibid. The negotiation process which results in such salary agreements is not 

within the jurisdiction of the State Board, but within the jurisdiction of P.E.R.C. Hyman, 

State Bd. of Ed. Decision, at 16. 

In view of the above discussion, the Commissioner's determination that Spiewak 

mandated salary parity between supplemental and fuU-time teaching staff members was 

reversed. Hyman, State Bd. of Ed. Decision, at 3. In sum, the Board held, without 

differentiating between whether there was in fact a negotiated agreement or whether 

there was a refusal to negotiate a separate agreement, that the Caet that there is a 

separate negotiated salary guide applying to supplemental teachers does not in itself 

violate the school laws. The Board concluded that Spiewak does not mandate the 
placement of supplemental teachers on the salary guide for regular teaching staff 

members and that such right is contained in neither the tenure statutes or those governing 

compensation. It was clearly determined that because supplemental teachers are not 

entitled to guide placement as a matter of law, separate guides covering supplemental 

teachers are permissible so long as such guides conform to the requirements established 

by the school laws. 
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It is to be observed, that subsequent to the State Board's decision in Hyman, the 

Commissioner of Education has approved the negotiation of separate salary schedules for 

part-time Title I and remedial teachers in the following cases: Walter v. Bd. of Ed. of 

Teaneck, OAL DKT. EDU 0017-85 (May 16, 1985) mod., Comm. of Ed. (July 22, 1985) at 31-

32; Watchung Hills Education Ass'n v. Bd. of Ed. of Watchung Hills, OAL DKT. EDU 165-

85 (July 3, 1985), adopted, Comm. of Ed. (Aug. 19, 1985) at 9-10; Garfole v. Winfield Tp. 

Bd. of Ed., OAL DKT. EDU 8417-84 (June 17, 1985), mod., Comm. of Ed. (Aug. 1, 1985) at 

17-18; Baker v. Bd. of Ed. of Clifton, OAL DKT. EDU 1911-85 (Aug. 26, 1985), adopted, 

Comm. of Ed. (Oct. 18, 1985), at 12; Trucillo v. Bd. of Ed. of Kearny, OAL DKT. EOU 

2456-85 (Oct. 9, 1985), rev'd, Comm. of Ed. (Nov. 25, 1985) at 13-14; Fucetola v. Bd. of Ed. 

of Totowa, OAL DKT. EDU 2279-85 (Dee. 12, 1985), adopted, Comm. of Ed. (Jan. 28, 1986). 

These decisions all reject the claims of part-time remedial teachers to mandatory 

placement on the full-time teachers' salary guide as a matter of law. Research has 

uncovered no post-Hyman decision which held that part-time remedial teachers are 

entitled to salary parity with full-time teaching staff members. 

Conclusion 

I, therefore, CONCLUDE that the State Board decision in Hyman supersedes the 

prior case law and is controlling here on the issue of salary placement. Fucetola, Comm. 

of Ed., at 15-16. The teachers in the instant case are not entitled to placement on the 

full-time teachers' salary scale as a matter of law. Such a scale must be negotiated and 

cannot be determined by the Commissioner. Review of the negotiation process is properly 
before P.E.R.C. 

Order 

Based upon the Stipulation of Facts and Conclusions of Law, it is hereby 

ORDERED that based upon the decision in Hyman the claims oC petitioners should be 

dismissed and the relief requested by petitioners to automatic pro rata placement on the 

full-time teachers salary guide is DENIED. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCA'nON, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However. if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14£3-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

' 
~ ,./0, I 7i6 

BLIROR R. REINER, ALJ 

DATE T I DEPARtMENT OF EDUCATION 

JUN 241986 
DATE 

al/e 
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FAIR LAWN EDUCATION ASSOCIATION 
ET AL., 

PETITIONERS, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF FAIR LAWN, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioners• exceptions and 
the Board's reply thereto were filed in accordance with the require
ments of N.J.A.C. l:l-16.4a, b and c. 

Petitioners take exception to the ALJ's failure to render a 
determination with respect to tenure acquisition, an issue found in 
the pre-hearing order, i.e., "Have any of the petitioners satisfied 
the requirements for tenure?" The Board counters this exception by 
stating that it had previously admitted that petitioners were tenure 
eligible (see Board's Answer to Petition of Appeal) and that each 
has in fact acquired tenure. (Board's Brief, at p. 2) There being 
no dispute with respect to this issue, it is herein determined that 
all petitioners have acquired tenure in the Fair Lawn School 
District. 

Petitioners also assert that the ALJ failed to determine 
their rights to retroactive statutory sick days. It has been stipu
lated (Stipulation of Facts No. 31) that at no time prior to the 
1985-86 school year was sick leave ever granted. The initial 
decision does not, however, render a determination on the issue of 
sick leave. The Petition of Appeal alleges, inter alia, that peti
tioners have not received the same statutory and contractual 
benefits of employment as other teaching staff members (at page 12) 
and petitioners request the granting of relief with respect to 
benefits equal to those of other teaching staff members (at page 
13). Further, the pre-hearing order, while not having the issue of 
sick leave specifically separated out, twice states under the 
section ''Nature of Proceedings" that the matter is to determine what 
benefits accrue to petitioners. Thus, it is clear that a determina
tion regarding sick leave is in order. 

Sick leave is a statutory entitlement granted to all 
employees who are steadily employed by a board of education or are 
protected by tenure as dictated by N.J.S.A. 18A:J0-2 which reads: 

All persons holding any office, position, or 
employment in all local school districts, 
regional school districts or county vocational 
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schools of the atate who are steadily employed by 
the board of education or who are protected by 
tenure in their office, position, or employment 
under the provisions of this or any other law, 
except persons in the classified service of the 
civil service under Title 11, Civil Service, of 
the Revised Statutes, shall be allowed sick leave 
with full pay for a minimum of 10 school days in 
any school year. 

As such, it is clear that petitioners have statutory entitlement to 
sick leave under this provision as they are both steadily employed 
within the meaning of this statute (Woodbridge Township Federation 
of Teachers Local #1822 AFL-CIO et al. v. Bd. of Ed. of Towns~ 
Woodbr1dge, 1974 S.L.D. 1201) and they are protected by tenure 
(Spiewak, supra). 

Thus, petitioners are correct in arguing that sick leave is 
a statutory right. They go on to argue that as a result of this 
fact there can be no limitation placed upon their request to vin
dicate the rights involved. They cite North Plainfield Ed'n Assoc. 
v. Bd. of Ed. of North Plainfield, 96 N.J. 587 (1984) and Arndt et 
al. v. Bd. of Ed. of Rockaway Twp., decided November 2, 1984 in 
support of this argument. 

The Board rejects petitioners' reliance on North Plainfield 
arguing that no statutory entitlement was involved in that case. 
Rather, it asserts the proper precedent to apply to a statutory 
entitlement such as sick leave is Lavin v. Hackensack, 90 N.J. 145 
(1982) which called for a six-year retroact1ve lim1t on claims for 
statutory entitlements that are service related. Further, it 
contends that the correct ruling regarding retroactivity of sick 
leave entitlement should be that found in Garfole and Rabinowitz v. 
Winfield Bd. of Ed., decided August 1, 1985 wh1ch hini ts retro
activity to the date of the New Jersey Supreme Court decision in 
Spiewak, supra, on June 23, 1982. 

Spiewak, supra, prohibited retroactive payment of emolu
ments/benefits to any individual not a party to that suit. As such, 
petitioners' sick leave entitlement is prospective only. Since sick 
leave is granted as a statutory right on an accumulative basis 
(N.J.S.A. 18A:30-3), the calculation of the exact number of sick 
leave days which are to be applied on a prospective basis needs to 
be determined herein. A review of the case law shows that this 
issue has been inconsistently addressed. Clark v., Bd. of Ed. of 
River Edge, decided November 17, 1983, aff'd State Board May 2, 1984 
granted sick leave from date of initial employment (back to 1968); 
Kloss et al. v. Bd. of Ed. of Lyndhurst. decided June 20. 1983 
restricted sick leave accumulation to six years retroactively in 
light of Lavin, supra. ~ et al., supra, gran~ed accumulative 
sick leave on a prospective basis but not retroact1vely to date of 
initial employment, as asserted by petitioners. Rather, a six-year 
limitation consistent with the Supreme Court decision in Lavin was 
intended, although the wording of such may not be as artfully stated 
as it could be. Garfole and Rabinowitz, supra, restricted accumula
tive sick leave to the date of the Spiewa~ decision, as cited by the 
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Board above. The rationale for such restriction is not provided 
within the decision. 

Upon careful review and consideration of this matter, the 
Commissioner determines that the six year statute of limitations 
articulated in Lavin, supra, and Rutherford Education Association, 
~upra, and applied in Kloss et al., supra, and Arndt et al., supr~. 
1s the appropriate precedent to control the calculatlon of petl
tioners' statutory entitlement to accumulative sick leave as of the 
date of this decision. In accordance w1th Spiewak, supra, the 
utilization of the sick leave is prospective only. Thus. no payment 
for loss of salary due to illness in the past six years is permitted. 

The remainder of petitioners' exceptions relate to the 
ALJ's denial of their entitlement to pro rata classroom teacher 
salary guide placement and her failure to address credit for years 
of remedial service in the district for those who have assumed 
full-time classroom teaching positions. With respect to the first 
point, they argue, inter alia, that the initial decision 
(1) improperly relies on Bvnan, supra, (2) fails to address the 
impact of prior decisions 1nvolving remedial teachers in the Fair 
Lawn School District and (3) fails to address the impact of N.J.S.A. 
18A:l6-ll on their claims. Further, petitioners argue that, as a 
matter of law and equity, remedial teachers are entitled to receive 
salary and benefits on the same basis as other teaching staff 
members. 

Despite petitioners' protestations to the contrary, the 
ALJ • s reliance on Hyman, supri!. was indeed proper as that is the 
controlling decision on the 1ssue of salary guide placement of 
teaching staff members, be they full or part-time, auxiliary, 
remedial, supplemental or ESL. As such, the Commissioner finds the 
ALJ • s legal analysis of the issue to be accurate and appropriate. 
He, therefore, adopts the conclusion that petitioners are not 
entitled as a matter of law to placement on the full-time teachers' 
salary guide. Prior decisions involving remedial instructors in the 
Fair Lawn School District cited by petitioners have no bearing in 
the matter in that the decisions are strictly limited to the named 
parties, none of whom are involved in this matter. Further, the two 
cases involving the Fail' Lawn district are both on remand from the 
courts for determination of salary entitlement. Fair Lawn, sub 
nom., Rutherford, supra, and Solomon et al. 

As to petitioners• argument that N.J.S.A. 18A:l6-ll, 
compensation of de facto employees, is applicable in the instant 
matter. the Commissioner rejects such argument as totally inappro
priate to the factual circumstances herein and the case law cited 
completely inapposite. Nor does the Commissioner accept the 
argument that as a matter of equity petitioners are entitled to the 
relief requested. It must be stressed that salary/compensation is a 
term and condition of employment that fs primarily a matter of 
contract and is subject to the negotiations process. Given that no 
violation of education law was found here1n, if petitioners are 
aggrieved with respect to the amount/rate or method of compensation 
or their representation during the negotiation process. review by 
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PERC is the appropriate avenue of redress. Hyman, supra: Fucetola, 
supra; Trucillo. supra 

While the AW did not deal specifically with the issue of 
salary credit for in-district remedial service for those petitioners 
who have assumed full-time positions, she did state in the initial 
decision, ante, that, based on ~. "all claims of petitioners are 
denied." (emphasis supplied) Nonetheless, to assure that no 
amb1guity exists, it is herein determined that there is no education 
statute which compels that part-time, in-district remedial 
experience be applied for salary guide placement purposes. As has 
been previously determined by the Commissioner in a number of 
similar challenges, assumption of full-time employment position 
constitutes initial employment within the meaning of N.J.S.A. 
18A:29-9 and unless superseded by a collective negotiations agree
ment, the compensation agreed to is a matter determined by the 
prospective employee and the Board. See Conti and Cutler v. Bd. of 
Ed. of Montgomery, decided June 10, 1985, rev'd State Board July 2, 
1986; Belleville Ed'n Association v. Belleville Bd. of Ed. 209 N.J. 
Super. 93 (App. D1v. 1986); Conner et al. v. Bd. of Ed. of RIVer 
Vale, decided February 18, 1986; Baker, supra. 

In other words, so long as initial placement on a full-time 
salary guide does not constitute a reduction in salary for a tenured 
remedial teacher who has previously been employed part-time, 
(N.J.S.A. 18A:28-5) and it does not violate the minimum salary 
requ1rements mandated by statute, no statutory basis exists to 
mandate crediting of experience as a part-time remedial teacher in 
the district. 

Accordingly, the initial decision as modified herein is 
adopted as the final decision in this matter. Petitioners are to be 
provided accumulative sick leave as directed. Otherwise, the 
Petition of Appeal is dismissed with prejudice. 

COMMISSIONER OF EDUCATION 
July 30, 1986 
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FAIR LAWN EDUCATION ASSOCIATION 
ET M!·' 

PETITIONERS-APPELLANTS, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF FAIR LAWN, BERGEN COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, July 30, 1986 

For the Petitioner-Appellant, Bucceri and Pincus 
(Gregory T. Syrek, Esq., of Counsel) 

For the Respondent-Respondent, Green and Dzwilewski 
(Paul H. Green, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

December 3, 1986 
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OFFICE OF ADMINISTRATIVE L."'.'': 

BOARD OF EDUCA'n'ON, 

MEDFORD TOWNSHIP, 

Petitioner, 

v. 

THOMAS MOLINEDX, 

Respondent • 

IIU'IU.L DECISION 

OAL DKT. NO. EDU 8279-85 

AGENCY DKT. NO. 297-7/84 

(ON REMAND OAL DKT. NO. 

EDU 6237-84 

AGENCY DKT. NO. 

297-7/84) 

.John G. Dyer, m, Esq., for petitioner (Eleuterl, WDklns &: Dyer, attorneys) 

Allen S. Zener, Esq., for respondent (Freeman, ZeUer &: Bryant, attorneys) 

Record Closed: May 25, 1986 Dee~: July 3, 1996 

BEFORE .JOSEPH LAVERY, ALJ: 

'Ole Board of Education, Medford Township, (hereinafter "Board") has certified 

charges based on accompanying statements of evidence, against Thomas Molineux 

(hereinafter "respondent"), a tenured teaeher In Its employ. 'J'he Board alleges that 

respondent has: 
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1. Repeatedly ·and without justification engaged in conduct unbecoming a 

teacher byt 

(a) innfcting corporal punishment upon students in violation of 

N.J.S.A. 18A:6-l, 

(b) engaging In WI1'4!8SOnable and unauthorized touching of students 

that served no lesftlmate educational purpose, and 

(e) engaging In unprofessional and demeaning treatment of students 

2. Has repeatedly faDed to follow specific directions from Immediate 

supervisors relating to his treatment of students and in so doing engaged In 

Insubordination and conduct unbecoming a teacher. 

1be Board now asks the Commissioner of Education to end respondent's tenure, 

and permanently dlsmf111 him, pursuant to authority reposing in the Tenure Employees' 

Hearing Law, .!Y::§:!:. 18A:6-10 !! !!!!• 

Today's Initial Decision rrants the Board's request. 

PllOCKDURAL IUSTORY 

This matter was first initiated by a certification of charges f"lled with the 

Commissioner of Education on July 16, 1984. • After timely answer, the matter was 

declared a contested case by the Commll!lsloner and tiled with the Office of 

Administrative Law pursuant to ~ 52:148-1 !! !!9· and N.J.S.A. 52:14P-l £! !!9., 
on August 21, 1984. 1be assigned OAL DKT. NO. was EDU 6237-84. At plenary hearing, 

petitioner agreed on the record to effect settlement. That settlement was filed In the 

Office of Administrative Law on October 17, 1984. An order of dismissal, issued on 

November 21, 1985, was sent to the Commissioner of Education. 

• A second set of supplemental charges was tiled by the Board on March 15, 1985. 
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n.e Commissioner ot Education rejected this settlement. Re remanded the 

matter to the Office of Administrative Law on December 27, 1985, Initiating the instant 

ease, EDU 8279-85. Plenary hearings followed on MIU'<!h 4, 5, 6, '1 and 10, 1986 in the 

Morristown Municipal Court. Permission was granted counsel to submit briefs 

simultaneously on MIU'<!h 31, 1986. AprU 8, 1986 was the date set for rebuttal, if 

necessary. Respondent fUed his brief, dated MIU'<!h 31, 1986, on AprU 2, 1986. 'nle Board 

fUed its brief dated May 1, 1986, on May 2, 1986. At that time, the Board also returned 

eoples of exhibits which had been retained for purposes of duplication. 'nle record was 

then complete. 

Respondent, objecting to late t!llng of the Board's brief, on May 8, 1986 

forwarded a motion, certification, and proposed order to suppress the Board's brief. 'nle 

Board did not reply to this motion. By operation of N.J.A.C. 1:1-9.2 submission date was 

fixed at 20 days from receipt by petitioner. The submission date of May 28, 1986 will 

therefore serve as the closing date. 

Order on Respondent's MotloD to &gre!! Petitioner's Brief 

Respondent argues that, whUe he fUed a timely post-hearing brief, petitioner 

has not done so, and has advanced no reason for its negteet. 

The Board has chosen not to reply, and to this date has not CUed any answer to 

respondent's motion. 

I CONCLUDE from this record that the Board's brief was t!led over a month 

put the specified date, without excuse or a request for extension. 

I ORDER, therefore, that the post-hearing brief of the Board be suppressed, 

and neither read nor considered In the course of resolving this dispute. 

'nle Issues, generally stated, are whether respondent has engaged in the 

misconduct outlined In the certft!eation of charges paraphrased above. !Wore specifically, 

what must be resolved is whether respondent, In contravention or controlling law and 
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regulations, as weD as explicit supervisory prohibitions, physically and emotionally 

mistreated pupils In his charge. 1be period in contention extends from November 20, 19'10 

through May 15, 1984, and the events allegedly occurred at the Memorial School, In the 

Medford Township School District. 

Burden of Proof: 

The burden of proof in this matter falls on the Board, which must cvry it by a 

preponderance of the credible evidence. 

Undlspu:ted Paetss 

Respondent, Thomas Mollnewc, has spent his entire teaching cveer in the 

Medford Township School District. During that time, he served in the capacity of a health 

and physical education teacher, beg:iMing In September of 1964. It Is relevant to note 

that, since 1974, he has been supervised at the Memorial School by Joseph A. Somers, .Jr., 

assistant principal, and by Steven Levine, who by during the period in question was 

building principal, For most of the time In question, the superintendent of the district has 

been Robert Salatl. 

In the course of his 20-yev employment in Memorial School, respondent was 

InvolVed in a series of incidents referred to in documentary exhibits and testimony 

submitted by the Board. The allegedly Incriminating events ve said to have occurred on 

the following dates: 

November 20, 1970 
February 26, 1973 
March 19, 1973 
Mvch 14, 1975 
September 16, 1976 
February 11, 1977 
May 5, 1981 
February 13, 1984 
February 16, 1984 
May 14, 1984. 
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Although the authenticity of those documents outlining the history of these 

events Is not seriously In contention, (Exhibits P-1 through P-12, and P-14) the weight and 

valfdity of their content Is strenuously contested by respondent. However, Superintendent 
SaJati had no sueh doubts over their accuracy. He was sufficiently convinced of 

respondent's eulpabiUty on that record that, after learning of the final incident on May 14, 

1986 he IJWIPeiKied respondent from his duties 2 days later. He then directed preparation 

of the certification of charges and supplementary certification of eharges which prompted 

the present appeaL 

.ARGUMBR'I' OF TBB P.AB'IUSt 

The respective parties presented their eases at the bearing through testimony 

and pertinent exhibits. It is that presentation wbleh ttesbes out the diapute. 

The Board sought at hearing to prove that respondent had a Ionr history of 

angry and lntlmida~ confrontation with pupDs In the Memorial School, which included 

unlawfUl touehifW and mishandling. The Board buttressed its allegations with 

chronologJcal treatment of the events dated above: 

'.llfonmber 20, 19'10, February 28, 19'13 and March 19, 19'13 - a.pervisor's 

ComplaiDtr. 

Two handwritten memos by Robert Healy (Exh. P-8 and P-9) as wen as a memo 

from Q.E. Ruby, assistant superintendent, were offered by the Board. It claimed that 

these were adequate evidence of respondent's physical abuse of pupils, sarcasm, 

unfavorable comparisons, and wrestling a child to the noor to prevent the swallowing of 

gum. Neither of the authors of these memos testified. 

llareb 14, Im - The II.D. IDeidlntt 

Testimony by Steven Levine, as weD as the pupU involved, revealed that the 

boy (en 8th grader) was sent to the Memorial School teacher's lounge. He went on the 

request of a ~ehool offlclal to retrieve en item. M.D. related at hearing that, after 
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knocking and being admitted by a substitute teacher, respondent leaped trom his chair, 

angry and shouting. M.D. reealled that respondent then struek him in the chest, gt'Bbbed 

him bodUy, and spun him through the doo!' Into the hallway, holding his throat. Lifting 

him by the shirt, respondent threw the boy against the wall, ln a comer, striking his head. 

Students were present and respondent was "out of eontrol". Following the lnetdent, M.D. 

went to a restroom to recover from his shaking distress. He reealled crying in class from 

frustration and fear. On retum home, he Informed his father, who sent a note to the 

school. M.D. stated that: "Now I feel angry; at the time I felt betrayed." 

Mr. Levine added that respondent admitted the action. So informed, 

Mr. Levine sent a waming memo (Exh. P-2) and cautioned respondent against further 

outbursts of this kind. 

September 16, 1976 - The B.S. Incident: 

Mr. Levine charged that on this date respondent gt'Bbbed B.S. by the shoulders, 

pushing him from a line of other students in which he stood, Into respondent's office, He 

then propelled him forcefully against the omce wan. Alter an investigation, which 

Included meeting with B.S. and his mother, Mr. Levine leamed that B.S. had answered 

respondent "Yes ma'am." This answer lnelted respondent. Following a face-to-taee 

apology by both sides. Mr. Levine sent a memo outlining what he leamed. nus was 

introduced to respondent's personnel file. 

Pel:lruar.f U., 1m - The B.L la:idenb 

Joseph A. Somers, Jr., assistant prlneipal, reealled that on this date, while 

monitoring the loading of buses with children all about, he observed respondent gt'Bb B.K., 

shake him hard by the shoulders, yelling at him all the while, in a very loud voice, six 

lnehes from the boy's face. When Mr. Somers approached, respondent released his hold, 

but continued with angry shouting. B.K. appeared crestfallen, with his head down. 

Intervening, Mr. Somers told respondent they could handle the matter the following 

Monday. OVer respondent's objeetlons, the child entered the bus. Mr. Somers later 
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informed respondent that his eonduet was inappropriate, and sent a memo to that effeet 

(Exh. P-7). Further, Mr. Somers met with Superintendent Sfllati, who sent his own warning 

memo. {Exh. P-11). 

May 5, 1911 -'lbe B.E. Jneldent: 

In testimony, B.E. reeaUed that while In the middle of a game or 

"bombardment" dur~ 8th grade gym elass, he threw a ball after the whistle. Respondent 

then went to B.E., grabbed his arm anq_hls groin, tAking hold or his genitals and knocking 

the wind from him. B.E. reeaUed his extreme embarrllSSment over the ridieule which 

followed him into the looker end lunch rooms. Later, B.E. reported the ineident to a 

teacher, who went to his supervisors. Tbe Incident is talked of even to this day among his 

former elllSSmates, aceordlng to B.E. {who is now 18). Mr. Levine eonfirmed that teacher 

Albert Siedleeki passed on B.E.'ll eomplaint to him. After an investigation, whieh included 

speaking to rive or six other students, Mr. Levine Informed respondent that he would keep 

notes ot the oeeurrenee. Respondent himself answered that the lneident may have 

occurred but It did not register In his memory. Mr. Levine warned respondent but decided 

to pursue the problem no further because B.E.'s mother was inclined to drop her 

eomplalnt. Mr. Salatl testified that he first learned of the B.E. matter when preparing 

the present tenure charges. He eonsldered the event serious, and for that reason 

submitted the supplementary eertlficatlon of charges. Mr. Salati believed the disturbance 

should have been made a matter of reeord at the time. 

February 13, 1984- The R..P. Jneldent 

While In seventh grade, on the above date, R.F. testified, he observed a boy in 

gym class spit water on the Ooor whi!e respondent W!IS not present. When respondent 

appeared and SIIW the puddle, he asked those students gathered to tell him who did it. 

Being friendly with R.F., he pressed him speeificaUy for an answer. Respondent then said 

that R.F. hsd forgotten something in the nearby locker room, and brought him inside. 

Once there, R.F. stated, re~pondent shook his shoulders severll.l times, frightening him in 

an attempt to extract the name of the guilty student. In hLo; fear, R.F. diselosed the boy's 

name on the last and hardest shake by respondent. On the following day, after meeting 
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with Mr. Levine, respondent encountered R.F. and asked If he were upset, saying with 

anger and sarcasm, "' didn't hurt you, did I?" R.F. remembered being specifically 

offended by respondent's conduct because they had been on friendly terms. 

Mr. Levine testified that, after being notified by R.F.'s mother, he met with 

the boy, who described being shaken and pushed against the waU. After informing 

respondent, the latter answered that he had simply patted R.F. on the shoulder in a 

friendly way. In an Interview conducted by Mr. Levine with the boy and his mother, R.F. 

said that he had been hurt when pushed against the wall. Mr. Levine in a memo or 

February 21, 1984, again threatened discipline (Exh. P-4). 

Mr. Levine specifically recalled interviewing L.C. and other students including 

C.R. on the above date about this flare-up. L.C. had complained that, during a gym class, 

respondent had viole~Uy pulled him from the bleachers onto the gym floor, simply because 

L.C. had failed to tie his shoelace and remove his shirt quickly enough. In contrast, at a 

later meeting (which Mr. Levine placed as oecurrlng on March 1, 1984), L.C. drew back 

from his earlier charge. He declared that he was more gentlY pulled than he had at tirst 

contended. Mr. Levine testified that he did not believe the second story. Mr. Some~, 
also Involved, shared that opinion. Further, Mr. Somers stated at hearing that, on the day 

of the graduation dance, L.C. had yet again retracted his story. He admitted the March 1 

version was a sham, motlviated by L.C.'s desire not to cause respondent to lose his job. 

For his own part however, L.C. testified that the change or heart on March 1 

was motivated by no more than a belief that grown~ps would not accept a teenager's 

story. Supplementing his friend's testimony, C.R. stated that respondent's behavior was as 

L.C. described In the first instance. Additionally, Andrew Hriniak, a teacher or the 

special education class which included both L.C. and c.R., recalled seeing the two passing 

by him Immediately after the gym class in isslje. Both were In a state of high agitation. 

Once they reached his special education class, Mr. Hrinia.k was prepared to begin 

instruction. Before he could, respondent made an unsolicited entrance. With reddened 

face, and conspicuous anger, he proceeded to advise Mr. Hriniak and the class that some 

or the students present were good and some were bad. He then pointed out those whom he 

thought were "bad," labeling them with unflattering descriptive adjectives. Mr. Hriniak 
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remembered pursuadlng respondent to leave the room and making an etrort to discover 

the cause for respondent's rage. Without replying to the question, respondent left for his 

own cl8!1S. Mr. Hriniak was certain that not only L.C. but his entire class h11d been 

disrupted and upset. 

Mr. Somers, who Investigated the Incident as assistant principal, believed the 

fll'!lt story of L.c. was most truthrul. He concluded this after talking to five studenl~ who 

were eye witnesses. He stated that he and Mr. Levine met with respondent on the day 

following the incident but, strangely, respondent could not recall with certainty whether 

he touched L.l';. Warnings were again !ssued, including Mr. Levine's memo of February 21, 

1984 (Exh. P-4), threatening suspension. &.lperintendent Slllati recalled that, despite 

dropping the matter earlier, he added the charges COflcerning L.C. to those certified to 

the Commi'!Sioner of Education. He did 10 because, at the time of L.C.'s changed 

description, he warned respondent that, It nothing else happened, he would considE>r the 

allegation."! a dead Issue. This was a contingency. Once the later incident with S.R. 

prompted suspension {see below), the contingency dissipated. 

May 14, 1984- 'lbe S.R. tneident 

Recalling the final circumstance inducing r('spondent's suspension, Mr. Levine 

stated that he spoke with S.R. himself. The child told him that respondent had asked him 

to scratch his back while the boy was seated on the bleachers. With reluctance, S.R. put 

one finger to respondent's baek. Respondent directed him to scratch higher. S.R. 

answered that he would not, saying, "no way - what do you think I am - gay"" Mr. 

Mollneux, aceordi~ to a signed statement by S.R., then slapped S.R. on the side of his 

head, saying that, "''ll remember that" (Exh. P-5). S.M., a student witness, confirmed that 

description of the event in testimony. He stated he was seated next to S.R. From his 

vantage point he clearly observed the blow. He also estimated that had he himself been 

hit with such force, he would have been hurt. S.M. remembered that when S.R. refused to 

continue scratching, respondent said, "thanks, you're a big help" (Exh. P-14). 

When asked to answer these eharges, Mr. Levine stated, respondent answered 

that he had only administered a "'ove tap." On learning of this charge, Superintendent 

Slllatl determined to suspend respondent. He so informed him personally on May 16, 1986 

(Exh. P-1 7l. A eertlrieation of tenure eharges followed, and the procedural history 

outlined on page 2 or this Initial Deeision began. 
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Respondent answered the Board's case with his perception of a 20-year record 

marked by satisfactory evaluations, and with eounter~riptions or eaeh charged 

infraction. He emphasized that he had been teaching since 1964, had obtained a masters 

degree in 19'12, and a supervisor's certificate in 1983. He had also accumulated 6'1 credits 

beyond his masters degree. 'lbe Board personally assigned him to "Project Teaeh" and 

"Pride," experiences intended to develop classroom management and eontrol skills. 'lbe 

Board had also granted him two sabbaticals. Moreover, his eareer had been interspersed 

with expressions of appreciation and commendation from as early as 196'1 (Exh. R-11, 

pages 1 through 9). 

In replying to each of the Board's eharges, respondent adhered to the same 

chronological order. 

November 20, 19'10, Pebruaey 26, 19'13, and llareh 19, 1913 -

SUpes'filor'll Notes 

Reviewing these documents (Exh. P-8, P-9, and P-10), respondent could not 

recall the Incidents to which they alluded. He assumed that he did not reply because he 

was not asked. Additionally, at that time, such a move would have been thought of as 

disrespect to superiors. He was certain no parental complaints had ever been forwarded 

to him. 

March 14, 19'15- '!be M.D. IDeident: 

Respondent insisted that his sole response to M.D.'s entering the faeulty room 

was to impose a tongue-lashing and eseort him outside. He was certain he never touched 

the boy. Respondent dented the contents ot Exh. P-2, and recalled that he had never seen 

the father's letter {Exh. P-1). Neither had he been given an opportunity to meet with the 

student or his father. Called in support, Ja~ B. Wharton, a retired teacher who had 

served with respondent untU 1983 in the schoOl district, remembered an incident of a pupil 

entering the faculty room. At that time, respondent had exerted "sound pressure" and 

"shouting" to eject a boy. 'lbe child had scrambled out without respondent at any time 

touching him. Mr. Wharton, however, was unable to recall the year or the month of this 

occurrence, and had no recollection or the student's Identity. 
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September 11, 1t'f6- The B.S. Jneident: 

Enlarging on testimony by the Board's witnesses, respondent emphasized that 

on this date he was dealing with 50 boys from his and another teacher's class, handing out 

locker combinations. 'Mils complicated process had to be completed in 45 minutes, and 

respondent had developed a tlm~ensitive routine to finish on schedule. When B.S. 

responded "Yes ma'am" when his name was called, respondent merely placed his hand 

lightly on the boy's shoulder, removed him to the nearby office, and verbally admonished 

him in full view of the other students, whom he continued to monitor through an ofrice 

window. Respondent could not reeatt·making the admissions in item four of Mr. Levine's 

memo (Exh. P-3). In fact, he was able to have a damaging sentence labeling the matter as 

"extremely serious," excised trom the memo (Exh. R-2). 

Pebruary 11, 1911- The B.K. Jneldent: 

Admitting only that he had grasped B.K.'s shoulder during the bus loading, 

respondent stated that he wu concerned over "'oss or evidence." rn front or 150 to 200 

students gathered there, In a school which included sixth and seventh graders, B.K. had 

taken out cigarettes and matches. When respondent confronted the boy and demanded the 

items, B.K. refused to give them up and turned to leave. Respondent then caught B.K. by 

the shoulders and yelled at him but only because the boy intended to escape on the bus. 

Respondent recalled that he had been upset with Mr. Somers for intervening. The loss of 

evidence for this violation of school Jaw could not be remedied on Monday, as Mr. Somers 

su~ested. Despite Exh. P-7, respondent insisted that he did not agree with its contents, 

nor did he ever have a meeting with Mr. Somers. 

May 5, 1!81 - The B.IL Jneldent: 

Adverting to the supplemental charges, respondent denied eategorieaUy that 

this ineident occurred. Moreover, he wu eertaln that neitlier Mr. Levine nor Mr. Johnson 

ever met with him on the topic, notwithstanding their testimony to the eontrary. 
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Pebrulry 13, 1984- 'nle R..P. Incident: 

Respondent recalled being forced to mop up the spilled water with paper 

towels as the students stood by snickering and laughing. He then called R.F. into his 

office. Respondent felt I!Omfortable doing so because of previously established rapport 

with the boy. Arter three attempts to elicit the name of the pupil responsible for the 

spill, R.F. divulged the name. At no time did respondent shake R.F. or push him against 

the wall. 1be boy whom R.F. revealed was the largest in the seventh grade class at that 

time. Respondent surmised that R.F. reported the matter to Mr. Levine because of his 

fear ot the larger boy. Respondent conceded, however, that he did place his hand on 

R.F.'s shoulder in a "fatherly manner" In the I!Ourse of their conversation. He later 

apologized to R..F. and his mother only to retain a previously established pleasant 

relationship. 

Pebrulry 16, 1984- 'nle L.C. Incidents 

Testifying on the background to the L.C. altercation, respondent remembered 

that L.C. had straggled into gym class wearing a one-Inch, black silver-spiked dagger 

collar necklace. At respondent's direction, L.C. left to remove the necklace and place It 

In his looke-. Having thus monopolized the group's attention, L.c. then refused 

throughout to join In the "shirts and skins" basketball game. He was not a good player, 

and disliked participating. After two demands that L.C. play with his classmates, 

respondent carried out his warning that he would "write-up" L.C. for discipline. 

Respondent strenuously insisted that at no time did he touch L.C. during the gym class 

period. On the other hand, he conceded that he had interrupted Mr. Hrinlak's class to tell 

him of problems with his students. Respondent agreed that entering Mr. Hriniak's room 

unannounced was Inappropriate. The following day he again discussed the attitude of the 

students with Mr. Hrinlak. Yet, the alleged touching was never mentioned by Mr. Hriniak 

during this conversation. At a subsequent meeting with Mr. Levine and Mr. Somers, 

respondent agaln eategorleally denied the incident took place. Finally, at a later meeting 

with Mr. Salatl, respondent further protested 'his innocenee. Because or this, a meeting 

was arranged with Mr. Somers, L.C. and respondent. L.c. then denied that he had been 

touched by respondent. Mr. Somers so informed Mr. Salati, and the allegations were 

considered dropped. 
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May 14. 1984- The S.R. lneldent: 

Admitti~ he had 8Sked S.R. to seratch his back, respondent remembered that 

S.R. did so. When respondent directed S.R. to scratch somewhat higher on his back, the 

boy replied, "J can't do that." Respondent remembered answering, "thanks a lot," and 

giving him a "friendly tap" which innicted neither injury nor pain. On the next day, he 

wi!S surprised to find himself in Mr. Levine's oWce with Assistant Superintendent Johnson, 

Mr. Levine, and Mr. Somers to be questioned on the matter. The day after, an envelope 

wi!S given him, sending him to the administration building. There, Mr. Salati and 

Mr. Levine informed him that he wu suspended. 

By way of brief, respondent made the following legal arguments: 

Both the ALJ and the Commissioner of Education have jurisdiction over 

constitutional claims. They should exercise that jurisdiction to dismiss charges involving 

incidents prior to 1984. They are too remote, stale, and consequently, violative of due 

process. Additionally, the Board Is equitably estopped from making these charges by its 

long history or favorably evaluat~r:W respondent and imposing only mild rebukes over the 

years. Respondent also was denied his constitutional right to confront and cross-examine 

adverse witnesses. He WIIS not given aeeess to evidence against him before trial, and the 

testimony during hearing was replete with hearsay to an impermissible degree. More 

Importantly, that hearsay was not supported by legally competent evidence. Finally, the 

"corporal punishment" ostensibly Inflicted, and "unbecoming conduct" by respondent were 

not of a nature anticipated by N.J.S.A. 18A:6-IO, as previously interpreted by the 

Commissioner of Education. 

PINDilfGS OF FACT . 

Therefore, after consider!~ the testimony previously set forth, and 

independently BSSesslng the eredlblllty of witnesses and parties, as well as reviewing the 

record as a whole, I make the following FINDINGS OF FACT: 

As to UNDISPUTED facts, I PINt> thooe designated on pages 4 through 5 of 

this opinion. 
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As to matters which are disputed or CONTESTED, pursuant to N.J.A.c. 

l:l-16.3(c)7, I FIND: 

1. On Mareh 14, 1975, when M.D. entered the teacher's lounge, respondent 

jumped from his seat shouting at M.D. In a loud and frightening manner. 

Respondent then struck M.D. in the chest, and spun him out the door Into the 

hallway whUe holding his throat. Lifting M.D. up by the shirt, respondent 

pushed him against the wall in a hallway corner, hitting M.D.'s head. M.D. was 

frightened, and later cried as a result. 

2. on· February 11, 1977, respondent grabbed B.K., shook him by the 

shoulders, and shouted at him within six Inches of his face in an angry and 

threatening manner, before approximately one hundred other children. 

3. On May s. 1981, respondent grabbed the arm and groin of B.E., taking 

hold of his genitals during gym class, rendering B.E. shocked and breathless. 

B. E. was embarrassed in front of classmates. 

4. On February 13, 1984, respondent, on a pretext, brought R.P. into a 

nearby locker room, where he shook R.F. by the shoulders violently several 

times, with Increasing strength and with angry demeanor. Respondent 

successfully induced R.F. to disclose the name of another student who had spit 

water on the gym noor. Respondent then pushed R.F. away. R.F. was 

thoroughly frightened by the experience. 

5. On February 18, 1984, respondent in a state of anger, clutched L.C. by 

his arm and his tee-shirt, In front of the full gym class. Respondent then 

yanked L.C. from the bleachers. Though unhurt, L.C. was left in a state of 

shock and anger. Subsequently, respondent appeared in Mr. Hrinlak's special 

education class and addresed the group in an angry monologue marked by 

uncomplimentary ~riptions or selected individual students present • .. 
6. On May 14, 1984, respondent compelled S.R. to scratch his back, in front 

of an entire gym class. After S.R. refused to continue, respondent slapped him 

forcefUlly on the side of the head. 
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ANALYSIS 

A reasonable analysis of the lnst8nt case should include first, 8 discussion or 

how the contested facts were resolved by Findings 8nd, second, an application of the 

substantive law controlling corporal punishment to those facts: 

As noted at the outset, the. Board must establish its case by a preponderance 

of the credible evidence. That evidence is found to preponderate if it "establishes' the 

reasonable probtibUity of the fact'," Jaeger v. Elizabeth Town ConsolidAted Gas Co., 124 

N.J.L. 420, 423 (Sup. Ct. 1940). The evidence must be such as to "generate [the] belief 

that the tendered hypothesis is In all human likelihood the fact." Loew v. Union Beach, 56 

N.J. Super. 93, 104 (App. Dlv. 1959), eertif. den. 31 N.J. 75 (1959), overruled on other 

grounds 36 N.J. 487 (1962). Additionally "[A] Trier of the facts in contested or 

uncontested eases has a right and 8 duty to consider the attitude and demeanor of the 

witnesses as it affects the credibility of their testimony." Rains v. Rains, 127 N.J. 328, 

332 (E&:A 1940). In that regard, "[T] estlmony to be believed must not only proceed from 

the mouth of a credible witness but must be credible In Itself. It must be such as the 

common experience and observation or mankind can approve as probable In the 

circumstances." In Re: Perrone, 5 N.J. 514, 522 (1950), ll~! also: Spagnuolo v. Bonet, 16 

N.J. 546, 554-555 (1954). Finally, notwithstanding the o<lmissibility of hearsay evidence, 

N .J.A.C. 1:1-1S.8(a), 90rn<> legally eompetent evidence must exist to support each 

ultlmote finding of (oct to an extent sufficient to have provided assurance of probobi!ity 

and to avoid the fact or appearance or arbitrariness. N.J.A.c. l:l-15.8(b). 

Relying on these standard!!, It Is plain that the Board's charges stemming from 

the non~ifie handwritten mem011 of Mr. Healy and the memo fi'Om Assistant 

Superintendant Ruby are beyond rehabilitation, absent some validating testimony. The 

Board offered none. Consequently, no weight will be attributed to these memoranda, 

which were not subject to cross-examination. Moreover, the'"B.S." incident or September 

17, 1976 is equally unsupported by eye-witnesses. All these allegations also surfer from 

obvious remoteness which has not been cured by diselosures from sharpened memories or 

oany who were present at the time. In brief, the Board's evidenee does not preponderate. 
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However, the remaining allegations are not similarly nawed. "M.D." testified 

with dramatic effect from a elear, ·unhesitating reeolleetion of his traumatic experience 

on Mareh 14, 1975. As a witness, M.D. was articulate and emminently credible. His 

version or what took place should, and does, prevaU over respondent's denial. l'dr. Somers' 

eye-witness account of the "B.K." encounter during the bus-loading on February 11, 1977 

was similarly believable. "B.E." also pursuasivety described his shock and embarrassment 

at being mishandled by petitioner on May S, 1981, as did "R.P." with his personal 

reeounting of respondent's wrath on February 13, 1984. 

The witness' evocation of the two remaining events offer less evidentiary 

weight. They give pause for thought. Yet, in the end, the composite Board testimony is 

more believable than that of respondent. In the first instance, "L.C." to a gr-eat extent 

gives tainted testimony. It is conceded that he largely retracted his initial, harsh 

description of respondent's gr-ip on his shoulder when being pulled !rom the bleachers. 

Nevertheless, the eye-witness description of his school mate, "C.R.", supplemented by 

Mr. Hriniak's observation of both boys' contemporaneous reaction are fully credible. It is 

unlikely that L.C.'s and C.R.'s Intense, excited exclamations on the way to and during 

Mr. Hriniak's class following gym, implicating respondent, were not the true version. 

Secondly, in the "S.R." dispute, the victim did not testify. Yet, this defect is 

eured by "S.M.", a totally eredible witness who sat right next to S.R. when respondent had 

the boy scratch his back. S.M.'s demeanor and the content of his testimony were Cully 

credible. 

In· sum, the most acceptable testimony and exhibits evince a pattern of 

corporal, abusive punishment, accompanied by emotional intimidation. The record 

discloses that respondent's outbursts were rife with uncontainable anger. The question 

then is, what response does the law demand of the Commlssionner of Education when he is 

!aced with such in-school behavior by a tenured teacher?. 

'Die law: 

There is no dearth of cases offering guidance. Neither is there confusion over 

legislative intent. The underlying statute is the most recent expression of legislative will 

which has prevailed for more than a century: 
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lf.J.S.A. liA:f-1: 

No person employed or qaged In a school or educational 
institution, whether public or private, shall inflict or cause to be 
inflicted corporal punishment upon a pupil attending such school or 
Institution; but any such person mny, within the sco~ of his 
employment, use and apply sueh amounts of force as is reasonAble 
and necessary: 

1. to quell a disturbance, threatening physical injury to others; 

2. to obtain possession of weapons or other dangerous objects 
upon the person or within the control or a pupil; 

3. for the purpose of self-defense; and 

4. for the protection of persons or property; and such acts, or 
any of them, shall not be contrued to constitute corporal 
punishment within the meaning and intendment of this 
section. Every resolution, by law, rule, ordinence, or or other 
act or authority permitting or authorizing corporal 
punishment to be Inflicted upon !l pupil attending a school or 
educational institution shall be void. 

Numerous sdmlnistrat!ve decisions and judicial holdings have construed this bar against 

physical discipline. When teachers resort to Wlnecessary and inappropriate physical 

contact with those In their charge they must eJq>ect to face dismissal or other severe 

penalty, Franklin Tp. Bd. of Ed. v. Ostergren, 1966 S.L.D. 185. Yet, consideration also 

must be given to the intent or a teacher who uses corporal p~mishment, 

Peapack-Glad!'!tone Bd. of Ed. v. Nickerson, 1965 S.t.D. 130. Additionally, the impact of 

penalty on an appellant'!! teaching career, especially when lengthy service is involved, 

must a190 be weighed. In re: Fulcomer, 93 ~Super. 404, 421 (App. D!v. 1967). However, 

it is also relevant that unfitness !or a task is best shown by numerous incidents. Unfitness 

for a position 1mder a school system Is best evidenced by a series of incidents, even though 

one Incident may be sufficient. Redcay v. State Board of Education, 130 N.J.L. 369, 371 

{Sup. Ct. 1943) affd. 131 N.J.L. 326 (E.&A. 1944). 

Superimposing the foregoing law on these facts, it would be ditficult not to 

conclude that dismissal Is warranted here. Respondent, in virtually all of the separate 

circumstances portrayed above, was a teacher out of control: His reaction to "misdeeds" 

by his students, particularly M.D. an<:! B.E., were outsized and shocking. His improper 

grabbing and striking were blatantly violative of N.J.S.A. 18A:6-1. Even when 

respondent's length or service Is taken into account, thl"re is insufficient mitigation to 

offset a need for dismissal. 
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Respondent understandably protests that the Board itself cannot deny his 

20-year history of at least satisfactory evaluations. In that time it is conceded that there 

was only one mention of his physical contact with students (1977-78). While it can be 

argued that this bes~aks a tolerance of repondent which passes understanding, that 

complacency cannot dispel the import of the present record, compiled in open hearing, 

under oath, and subject to cross-eXll.mlnation. No teacher should be subject to dismissal 

withoUt deliberate and careful scrutiny of charges prompting that request. Here, a career 

of some 20 years is at stake. Loss of tenure will have a severely adverse effect. 

Nevertheless, the Board has substantiated a pattern of extraordinary emotional and 

physical intimidation of its students by respondent. To countenance such misconduct by 

restoring him to the classroom would be contrary to the legislative intent of ~ 

18A:6-1. As a practical matter, it also would expose future students In his charge to a 

potential for the same prohibited treatment. Consequently, respondent's tenure with the 

Board should be ended. 

Turning to respondent's brief, the constitutional issues which he raises therein 

are specious. The motion to dismiss for staleness was treated at length In a letter ruling 

of February 1, 1986, In the course of EDU 6237-84. That ruling also disposed of 

respondent's challenges to discovery, after extensive oral argument on January 21, 1985. 

Thereafter, at each stage of the proceedings on remand, respondent's objections to 

discovery were carefully considered and dealt with pragmatically to effect a cure, as the 

record discloses throughout. At one point, the hearing was recessed to permit on-site 

deposition of a newly available witness. As to those witnesses which were not subpoened 

by the Board, respondent had ample time to subpeona them himself. Respondent had all 

the protections inherent In due process to confront witnesses. Those elements of record 

constituting hearsay were given the appropriate weight, and were admissible under 

N.J.A.C. 1:1-15.8. Finally, respondent's arguements that his conduct does not rise to the 

level of "corporal punishment" pursuant to N.J.S.A. 18A:6-1 or "unbecoming conduct" 

pursuant to N.J.S.A. 18A:6-10, are frivolous. 

CONCLUSION .. 
I CONCLUDE, therefore, after a review of the entire record including the 

credibility of witnesses, and for the reasons set forth in the ANALYSIS portion of this 

opinion that respondent: 
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1. repeatedly and without justlfieation engaged in eonduet unbeeoming a 

teacher by: 

a. lnfiieting eorporal punishment upon students in violation of 

~ 18A:6-l, 

b. engaging in u:nprofessionlll and demeaning treatment of students 

2. repeatedly failed to foUow speeifie direetions from immediote 

supervisors relating tn his treatment or students and, in so doing, 

engaged in insubordination and conduct unbecoming a teacher. 

T ORDER therefore that petitioner be permanently dismissed from his position 

of teacher with the Medford Township Board of Education and that his tenure in that title 

be, and hereby is, terminated. 

This reeommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCA110N, SAUL COOPERMAN, who by 

law Is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless sueh time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 
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I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

Jv..\~ d. l<tlfo ~\~ ..-
DATE /JOSEPH LAVERY, ALJ ___) 

_.,/ 

JUl3 1988 
Receipt Acknowledged: 

~0~ 
DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

JUL 9 1986 .S. 
DATE 

ij 
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IN THE MATTER OF THE TENURE 

HEARING OF THOMAS MOLINEUX, 

SCHOOL DISTRICT OF THE TOWNSHIP 

OF MEDFORD. BURLINGTON COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The record and initial decision rendered bv the Office of 
Administrative Law have been reviewed. Exct>pt ions. were filed bv 
respondent within the time prescribed by t/_.j'._A~Cc l:l-16.4a. band c. 

the entire initial d!"cision 
is arbitrary and based on 

sound factual findings. 
the ALJ's findings of irtw 

Respondent takes exception to 
rendered by the AW averring •that it 
neither sound legal reasoning nor 
Respondent's objections and exceptions to 
are summarized below. 

1. THE COURT'S ABBREVIATED AND SUPERFICIAL 
TREATMENT OF THE LEGAL ISSUES RAISED IN THIS 
MATTER IS TOTALLY UNACCEPTABLE AND RENDERS 
THE INITIAL DECISION UNFIT TO STAND. 

Respondent avers that the AW had an affirmative duty to 
consider the threshold issues he posited concerning the violation of 
his right to a fair hearing and to procedural due process of law as 
guaranteed by the Constitutions of the United States and 
New Jersey. Respondent contends the court's response to these 
claims has been to ignore and/or evade them by refusing at hearing 
to consider the issues on the grounds of lack of jurisdiction and in 
the initial decision by dismissing said claims as "specious." 
(Exceptions. at p. 2, quoting the initial decision, ~~l~) He argues 
that the failure of the AW to assume jurisdiction and to consider 
these issues requires that the entire initial decision be rejected, 
citing t!-:.J..:.LA ,_ 18A: 6-9; Hintey__y_:.._!!at:alo!.C!n _ _R_e_gi .Q~ii.L_B_d..:.__(;)f_Ed_._. 11 
N.J. 514, 525 (l<H8) (the Commissioner of Education mav be regarded 
as-having an affirmative duty to decide controversies under school 
law which entail invidious discrimination practices); and "fheodore 
~_])o_v_e_t;__!3_<l, __ of_Ed...c. 183 f!,J..:. ~e_r:..:_ 407 (App. Div. l'l82) (the 
doctrine of exhaustion of remedies applied and the trial court 
should properly have deferred the exercise of its jurisdiction of 
the dispute to the Commissioner of Education). Instead. avows 
respondent. the AW avoided the issues raised and stated that thE'Y 
were "specious" -without providing any discussion or reoilsoning 
whatsoever. Respondent avers the following are examples of these 
violations: 

A. Several alleged viet i ms of Respondent's 
alleged "corporal punishment" [including B.K. and 
S.R.] did not appear and testify and were thus 
not subject to cross-examination by Respondent. 
Yet, the Court sustained these charges as being 
valid. 
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B. Witnesses were permitted by the Court to 
testtfy at the hearing despite having failed to 
answer the Interrogatories served upon them more 
than one year prior to the bearing. One witness, 
[H.D.) was permitted to testify even though 
counsel for the Board represented to the Court 
and opposing counsel some fourteen months before 
the hearing that he could not be found. 
Miraculously, he was located after the hearing 
started in March, 198&. 

C. Charges [concerning B. E.) were sustained 
despite the fact that the alleged incident 
occurred in Hay, 1981, and the Board had no 
written record or documentation that this 
"extremely serious" act of corporal punishment 
even occurred. Nor is there any documentation 
that Respondent was ever advised of its 
occur renee unt i 1 in or about January, 1985. more 
than three and one-half years later. 

(Exceptions, at p. 6) 

Citing Mo!:_riss_ey~"-~~e_!, 408 U.S...:. 471, 488-489 (1972) 
and Nicolega v. No. Jers~.Hrict Water Su.I!£1y~Colllll!ission, 77 
t!.:_,!_.:_ 145, 164 (1978), respondent suggests that "the most severe and 
egregious abridgments of his rights were that he was denied the 
right to 'confront and cross-examine adverse witnesses' and the 
right to 'know the evidenc·e against him' as required by law where 
there was no good cause for disallowance of such confrontation.***" 
(Exceptions, at p. 5, quoting Morrissey and Nicole.~tt:l!) Citing his 
post-hearing brief, which is incorporated herein by reference, at 
pp. 5-22, respondent additionally avers that he was "denied 
sufficient written notice of the charges proferred (sic) by the 
Board at the hearing; he was denied full disclosure of the evidence 
which was used against him; he was denied protection of the Court 
rules regarding discovery and trial; and he was compelled to defend 
old and stale charges." (Exceptions, at pp. 6-7) "Had these issues 
been, as they were required to be, dealt with on their merits, they 
would have been found meritorious and incapable of dismissal as 
'specious"', argues respondent. (Exceptions, at p 5) 

In support of his contention that the charges brought 
against him were stale, respondent cites In re Koehler's Estate, 43 
!!J-=. Super_:. 585 (1957) and argues that "[tThe recorcf1sr~epletewith 
candid admissions by key witnesses that they could not recall 
certain critical elements of events upon which the charges herein 
were based." (Exceptions, at p. 9) 

In addition to all of .the foregoing alleged due process 
violations that respondent avers the court dismissed, he also argues 
in exceptions that the evidence against him "consisted of hearsay to 
a totally impermissible degree." (Exceptions, at p. 10) Respondent 
suggests that in total contravention of N.J.A.C. 1:1-15.8 "the Court 
permitted witness after witness in thrs- matter to testify as to 
matters about which they were incompetent to do so, and admitted 
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such testimony vithout any supporting legally competent evidence." 
(Exceptions, at p. 11) 

II. THE COURT'S ABBREVIATED AND SUPERFICIAL 
TREATMENT OF THE LEGAL STANDARD T,O BE MET IN 
MATTERS ALLEGING CORPORAL PUNISHMENT IS 
IMPROPER AND RENDERS THE INITIAL DECISION 
UNFIT TO STAND. 

Citing !!!_!.h~H_(ltter of t!!e____1'e_n~re~H_ear:._i_ng __ o_f__Da_::'.i2 
Fulcg_ll!e_r_.___!lo_ll_a_rl~ TOW_I'lShi~_U!!f;.erdO!l_<:_q_unty' 1 <}61-&2 s_,_L_:_IL_ 160' 
1&2, remanded State Board 1963 S.L.D. 2'>1. decision on remand 1'164 
S.L.D. 142, aff'd State Board 1966--S.L.D. 22'>. remanded '13 N.J. 
~~QE!t~ 404 (App. Div. 1967), decision_o_n-remand 1%7 ~-'.l,._,_D_,_ zts-;
aff'd App. Div. 1967 S.L.D. 220, as well as a panoply of other cases 
concerning the corpoita[- punishment and mitigation thereof. 
respondent contends that the totality of circumstances in the 
instant matter militate against his dismissal on the basis of 
infliction of corporal punishment. Respondent contends that in not 
one instance have the requisite proofs of corporal punishment been 
met. In not one instance, argues respondent, has the requisite 
proof of intent to cause bodily harm as a means of punishment been 
proved or even clearly alleged. In fact. argues respondent. in each 
instance, the students themselves in their testimony, where 
obtained, actually denied any physical harm or intent to injure or 
punish. Respondent avers that "the character evidence offered with 
rE"spect to these students indicated that, in genera 1, they were 
behavior problems, were hostile to authority figures and had proven 
tendencies to fabricate and change their stories with impunity." 
(Exceptions, at p. 16) Respondent contends that it is clear that 
the charges of infliction of corporal punishment are without merit 
and should be dismissed. 

Citing a raft of cases including In the Matter of the 
Te!!!li.~.H~.arJ.!lg_J>j_~illiam_Si_l!lpson, Scho<>lJJi sj:} _i_c_i-_:9f -t:ile -B_9roj!gh~of 
Audubon Park, 1978 S.L.D. 3&8, aff'd St. Bd. 377 (sexual misconduct) 
and-I!l .. :J.l1Ji.::.:11? !;_t_er of -_t_!!_EL_T~nl!_re ~H~_il_ r in!LJI __ f___I,.ouis. _<:ir_anfJ ~s: f1oo! 
Disui~:.L_o_f_t;h!L_~c;>_ro\lg!l~()f:_H!l.YT.~.Oq_d. 1980 LL ... D._ 82, respondent 
alleges that "clearly, unless a teacher is found to have committed 
sexual misconduct, criminal conduct or other conduct of a similarly 
grave nature, his or her conduct has not been found to \.Tarrant 
dismissal. (Exceptions, at pp. 18-19) Respondent avers that 
throughout his tenure of employment, he has received evaluations 
that, without exception, praised his conduct, his performance and 
his ability to work with students. He submits that the unbecoming 
conduct charges are without merit and should, therefore. be 
dismissed. 

In view of the foregoing, it is respondent's contention 
that all tenure charges should be dismissed against him and that he 
forthwith be reinstated with full back pay. including increments. 
In closing, respondent's exceptions contend that "clearly this 
[initial] decision, which was rendered more than two months late 
without reason or justification, meets none of the requirements 
established by law. As such, it must be rejected in its entirety." 
(Exceptions. at p. 21) 
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Upon review of the record in this matter, the Commissioner 
is unpersuaded by respondent's exceptions that the ALJ erred in 
determining that respondent 

1. repeatedly and without justification engaged 
in conduct unbecoming a teacher by: 

2. 

a. 

b. 

inflicting corporal punishment upon 
students in VlOlation Of U~ 
l8A:6-l and 

engaging in unprofessional and 
demeaning treatment of students 

repeatedly 
direction 
relating to 
in so doing, 

failed to follow specific 
from immediate supervisors 
h1s treatment of students and, 
engaged in insubordination. 

Initially, in the absence of a transcript having been 
provided by the parties, the Commissioner accepts as his own the 
findings of fact set forth by the ALJ in the initial decision, 
?ll_te. Further, in response to respondent's allegation that the 
charges alleged to have occurred before 1984 are stale, the 
Commissioner finds that there is nothing in the statutes or rules 
that precludes the Board from raising, nor the Commissioner from 
considering, such evidence as establishing that a pattern of 
inappropriate behavior exists and has continued to affect the 
education provided the students of Medford Township. The applicable 
legal standard is set forth in Redcay v. Stat~ __ B_o_2rJL.Q.L__~<L ..• 130 
f!d.-__'=..,_ 369 (Sup. Ct. 1943}: 

'"'*Unfitness for a task. is best shown by numerous 
incidents. Unfitness for a position under a 
school system is best evidenced by a series of 
incidents. Unfitness to hold a post might be 
shown by one incident, if sufficiently flagrant, 
but it may also be shown by many incidents.,.,,,,, 

(130 N.J.L. at 371) 

Thus, the Commissioner dismisses as being without merit 
respondent •s allegation that any of the charges levied against him 
are stale. See also Letter Ruling, February 1, 1985, Board of 
~ducation .... _t:I!'!Qf.Q.!'~ _ __.!Q~;Jn.slli£ v. Thomas Molineux, OAL DKT. ~No-:- EDU 
6237-84, No. 2 at pp. 2-3. 

Similarly, the Commissioner finds without merit 
respondent's allegation of violations of due process based on the 
fact that "[s]everal · alleged yict ims of Respondent • s alleged 
'corporal punishment• did not appear and testify and were thus not 
subject to cross-examination by Respondent." (Except ions. at p. b) 
It is noted that in every charge brought against respondent there 
was corroborative testimony provided at hearing and in all 
instances, except that concerning B. E., a record made of the 
incidents. As to M.D.'s testimony, which respondent has 
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characterized as surprise witness testimony, the initial decision 
states. although not clearly estab 1 i shi ng reference to which 
witness. that "[a]t one point, the hearing was recessed to permit 
on-site deposition of a newly available witness.''~'''" (Initial 
Decision. ante) The Commissioner finds that this accommodation too 
militates against respondent's allegation that he was denied due 
process, as do those matters which were resolved by way of Letter 
Ruling and Order on February 1. l(j85. The Commissioner adopts as 
his own the resolution of the issue raised therein. 

As to respondent's allegation that M.D 's testimony 
differed substantially from that which was represented by Board 
counsel's certification, the Commissioner accepts the judgment of 
the ALJ as to the factual conclusion to be drawn from such testimony 
in the absence of any specific example of such divergence by 
respondent. Similarly. the Commissioner accepts the judgment of the 
ALJ concerning hearsay evidence in the absence of any specific 
documentation of such allegations in r£>spondent' s exceptions. He 
finds without merit, therefore. respondent's contention that "the 
evidence against him consisted of hearsav to a totally impermissible 
degree." (Exceptions, at p. 10) 

Finally, the Commissioner notes that it is the ALJ's 
prerogative to decide when the record in a contested case closes. 
N.J.A.C. 1:1-16.1 As such, the ALJ's selection of May 28, lq86 as 
theclosing date was entirely appropriate and the initial decision, 
rendered on July 3, lq86, was well within the 45 davs provided for 
the rendering of said decision following the closing of the record. 
Notwithstanding this fact, the Commissioner notes that no legal 
penalty attaches to the late submission of an initial decision by an 
ALJ, unlike N.J.S.A. 52:14B-10, which states that if the 
Commissioner doesnotact within 4S days in rendering his decision 
and unless such time limit is otherwise extended, the recommended 
decision shall become a final decision. Thus, the Commissioner 
finds that respondent's exception suggesting that the ALJ's decis1on 
was untimely and therefore must be rejected is entirely without 
merit. 

As to the merits of the matter, the Commissioner is 
satisfied, having reviewed the record before him. that respondent's 
repeatedly resorting to the use of excessive force, despite repeated 
warnings to desist. represents unequivocal evidence of corporal 
punishment and thereby conduct unbecoming a teacher. 

Repondent's evaluation dated June 15, 1q77 mentions two 
incidents as having occurred early in that vear involving physical 
mistreatment of youngsters. His March 1. l(j67 evaluation indicat€'s 
that he demonstrated "a need to improve his tact when handling 
students." His November 24. lq65 evaluation indicates "needs growth 
in handling children." These early indicators of difficulty 
handling the disciplining of students coupled with the the 
continuous stream of incidents including those of March 14. l'l75 
involving M.D., September 16, }q76 involving B.S~, February 11. 1'l77 
involving B.K., May 5, lqfH involvmg B. E .. F!:'bruary 13, l'l84 
involving R.F., February 16, 1q34 involving L.C. and May 14, l'l84 
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involving S.R. "***evince·· a pattern of corporal. abusive punishment. 
accompanied by emotional intimidation." (Initial Decision, ante) 
While the Commissioner ·faults the Medford Township School District 
for failing to institute earlier corrective measures in dealing with 
respondent's outbursts, its omission does not excuse respondent from 
conducting himself in an entirely appropriate and professional 
manner in regard to correcting student behavior. See !~__!!!_e_l'l~.!~e~ 
QL .. the Tenure .lfea!i~~~- William Cowan, School Di!!!.i.f.!._Q!__th!" 
Borough of ~f!!.nardsv_i_JJ_E!• Somerset County. decided by the 
Commissioner January 15, 1981:>. (Commissioner affirmed findings and 
determination in initial decision terminating respondent from his 
tenured teaching position. noting respondent's continued use of 
corporal punishment and fits of anger against pupils despite prior 
warnings and actions of the Board.) The Commissioner finds that the 
B.K. incident of February 11. 1977. alone, which was observed not 
only by hundreds of pupils but also by Vice Pr 1r1C 1pal Somers. and 
which respondent does not deny occurred. represents clear evidence 
of conduct unbecoming a teacher and corporal punishment in violation 
of N.J.S.A. 18A:b-l. The Commissioner concurs with the AW that 
even-tak.Trig into account respondent's length of service and the 
comments in his evaluations that spoke pos1tively of his teaching, 
the record before him is clear that respondent is guilty of 
unacceptable behavior so flagrantly unbridled as to represent a real 
danger to his charges. The law is clear that the Commissioner 

cannot condone resort to force and fear as 
appropriate procedures in dealing with pupils, 
even those whose recalcitrance appears to be open 
defianc.e. The Commissioner finds in the 
century-old statute prohibiting corporal 
punishment (N.J.S.A. 18A:6-l) an underlying 
philosophy th11t-an.-individual has a right not 
only to freedom from bodily harm but also freedom 
from offensive bodily touching even though there 
be no actual physical harm.••• [S]uch a 
philosophy with 1ts prohibition of the use of 
corporal punishment or physical enforcement does 
not leave a teacher helpless to control his 
pupils. Competent teachers never find it 
necessary to resort to physical force or violence 
to maintain discipline or compel obedience. If 
all other means fail there is always a resort to 
removal from the classroom or school through 
suspension or expulsion. The Commissioner cannot 
find any justification for, nor can he condone 
the use of physical force by a teacher to 
maintain discipline or to punish infractions.*** 
Thus. when teachers resort "to unnecessary and 
inappropriate physical contact with those in 
their charge ~they) must.~xpect to face dismissal 
or other severe penalty."<''"'' 

Corporal punishment has been defined 1nc,·, as "any 
punishment causing or intended to cause bodily 
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pain or suffering." The legal philosophy 
underlying the proscription of such disciplinary 
measures is that "an individual has a right to 
freedom from bodily harm or any impairment 
whatever of the physical integrity of his person 
by the infliction of physical pain by another. 
There is also a right to freedom from offensive 
bodily touching by another altho no actual 
physical harm be done."*** 

~-!!_tll_LMatt.E!.!_~_th~_'[~lJ_t:e __ Hearj(l_g __ Qf_Vi<:_!:().r_ 
J,.o111a); i!l..._ __ S_ c_ll_Q()!____D J~!.!.i<;.L __ ()J_ __ Squ th ___ Or_<~nge-
!'li!.PJ~'t.t()Q<!. 1971 ~.J ... :.P,. 331. 334-5, quoting !.f!...!e 
Qs_~~rgr_en, ~~(l; In the~Matte.~_of_t:_lle __ !_e_ll_ug'! 
Ilea_ r i r1L_2f__P(l~_Un~ _f'lis.k~r_son'-- Ss:ho()l__ Di_s_!;_ris:t _of 
Peapac_);_:-_G lad.&.:!; on~. 1 qo 5 S.:..~D:. 130, 131 

In considering the penalty for respondent's conduct. it is 
the Commis~ioner's judgment that the interest and well-being of 
students 1s paramount. The pattern of unacceptable conduct 
demonstrated by respondent cannot be tolerated. Raving found. as 
did the ALJ. that respondent disregarded prior warnings by the Board 
and continued to inflict corporal punishment on certain pupils, the 
Commissioner concludes that respondent's behavior has been 
demonstrative of conduct unbecoming a teaching staff member. 
Accordingly, it is hereby ordered that respondent be and is 
dismissed from his employment with the Medford Township Board of 
Education, effective as of the date of the Commissioner's decision. 
It is further ordered that this matter be forwarded to the State 
Board of Examiners for consideration pursuant to ~.:J~.b.:~G.:. b:ll-3.7. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
August 8, 19B6 

Pending State Bo~rd 

? 

1999 

You are viewing an archived copy from the New Jersey State Library.



~tatr uf Nrtu :Urrsr!t 

OFFICE OF ADMINISTRATIVE LAW 

.TEANNE PRIOR, 

Petitioner, 

v. 

BOARDS OP EDUCATION OF BERGRNPIELD, 

DUMONT, TENAFLY, ORADELL. RIVER EDGE. 

NEW MILFORD, ROCHELLE PARK and 

RIVERDELL REGIONAL, 

Respondents. 

Sheldon H. Pineus, Esq., for petitioner 

(Buccerf &: Pincus, attorneys) 

Irving C. Evers, Esq., for River Edge Board 

(Parisi, Evers&: Greenrield, P.A.) 

INmAL DECISION 

OAL DKT. NO. EDU 5592-85 

AGENCY DKT. NO. 242-7 85 

Sidney Sayovitz, Esq. for Bergenfield and Dumont Boards 

{Greenwood & Sayovitz, attorneys) 

Prank N. D'Ambra, Esq., for Tenafly Board 

(Aron, Salsberg & R<>llen, attorneys) 

.\'ew Jrne•· /1 An Fqual Oppummitl' fmplol't'r 
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OAL DKT. NO. EDU 5592~85 

Mare Josepb, E~ •• for Riverdell Region!ll Board 

(Stein, Joseph lie Rosen, attorneys) 

Brie Bernstein, E~., for New Milford Board 

(Gerald L. Dorf, P.A., attorney) 

Andrew ~va!ICO, E~ .• for Oradell Board 

(lJreslin, Herten lie LePore, P.A., attorney) 

Robert M. Jaworlc:si, E<;q., for Rochelle Park BoHrd 
" (Beattie, Padovano, Bre!!lin & Dunn, attorneys) 

Record Closed: May 15, 1986 Oeeided: June 23, 1986 

BEFORE NAOMI DOWER-LeBASTILLR, AW: 

Jeanne Prior claimed that <;he attained tenure in Region V, a Bergen County special 

services district, and that her right!! pur!!Vant to N.J.S.A. 18A:28-Il were violated when she 

was nonrenewed by the River Edge Board. On September 4, 1985, the matter was 

transmitted to the Office of Administrative Law for determination as a contested ease 

pur«uant to N.J.S.A. 52:14F-l ~ ~· 

A fir<;t prehearing conference was held on October 24, 1985. Discovery was lengthy 

due to the number of districts involved. During the course of di«covery, petitioner 

learned of another member of Region V (Riverdell) which had not been named as a 

respondent. I granted petitioner's motion to amend to add Riverdell Regional Bo'ird and 

held a !I(!COnd prehearing on February 3, 1986. The partie« sent supplemental 

interrogatories and held depositions in February and March. The case was bifurcated to 

curtail discovery on !l(!niority since if petitioner had no tenure, a determination of 

seniority among staff of aU the re!;pondent districts would be unnecessary. 

Hearings were held on April 14, 15, 16 and 17, 1986. in Paramu::; and Lodi. The 
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transcripts are designated 1 T, 2T, JT and 4T respectively. A list of exhibits entered into 

evidenee is attached to this decision. After close of the petitioner's case, the parties 

made motions for dismissal, both generally and on district specific grounds. I granted the 

general motion for dismissal, but due to the voluminous documents, allowed petitioner 

time to review them and file a brief which would point up all facts in her favor, upon 

which I would reconsider and reduce the result to writing in an inttlal decision. 

Respondents were permitted to file in opposition and the record closed with receipt of the 

last brief on May 15, 1986. 

THE ISSUES 

The prehearing order listed the following issues: 

1. Is Region 5 a joint special educational facility: Is it a~ facto jointure 

commission? Is it a regional school system? 

2. Is petitioner tenured 111 any district or group of districts and, if so, 

which one? On what baSis? If tenure exists, in what category or 

subcategory will she have tenure and seniority rights? 

3. Was a special education class moved from River Edge to Bergenfield 

solely for the purpose of preventing petitioner from achieving tenure? 

If so, by whom? If so, is the claim barred by the rule of limitations? 

4. lC petitioner's rights were violated, what should the remedy be? 

Other issues arose during the course of fact-finding and argument. Some districts 

were not members of Region V during the entire period of petitioner's employment. 

Riverdell Regional and Tenafly were among these districts. Riverdell Regional als'.l 

argued that it was restricted t.o secondary school students and thus could not legally 

employ petitioner. All districts other than River Edge and Bergenfield argued that they 

had never employed petitioner. River Edge and Bergenfield contended that petitioner had 
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never been employed by either <:if them for a !lufficient time to "Btisfy the require'Tlents 

of the tenure statute, ~· 18A:28-6. Re'lpondents also conten<:led that petitoner was 

employed in her first year in River Edge as a replacement teacher for a tenured teacher 

who was on leave of absence and thus could not c':lunt the time served her first year B' 

tenurllble in any event. 

Tfffi TESTIMONY 

Petitioner was the only witness, but much of the evidence «he presented was 

documentary: it included minutes and publications of Region V and ?f the individu~l 

respondent boards within the region. Th~ p11rties did not di'lpute the fact that petitioner 

signed a contraet of employment with River Edge for 1981-82, 1982-83 and 1983-84 and 

with Bergenfield in 1984-85 and that she received her nonrenewal notice from Bergenfield 

in April to be effective at the end of the 1984-85 school year. Respondents cr'Jss 

examined petitioner at great length on the indicia of her employment in each year. 

Mu('h of the questioning was for credibility purposes beerwse petitioner, unlike the 

usual lay witnes.,, testified and answered in language which repeatedly characterizE'd 

response~ in conclu5ory terms consistent with her legal theory in the manner exhibit<?d by 

"expert witnes5es" who have attended special training sessiom> on how to testify as an 

expert witness. For example, the following kind of response~ became an oft-repeAted 

1i tany: 

2. Who employed you in 1981-82? 

A. 1 was employed by Region V in an N.J. class housed in River Edge. 

2. Were you interviewed by anybody from Revion V in connection with the 

employment? 

A. Insofar as River Edge is one of the towns that compri~H~ Region V, 

I would say so. (2T3:23 to 4:ll 
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2. What posi ti'ln did you hold in 1982 ·83? 

A. I was employed by Region V teaching a preschool clas.~ housed in 

River Edge. 

2. Who hired you and what service did you perform in 1983·84? 

A. 1 was hired by Region V to teach a preschool clas.~ housed in River 

Edge. 

2. What wall your po.'>ition and from whom did you received your checks in 

1984-85? 

A. I taught a Region V preschool class housed in Bergenfield. My 

check came from the Bergenfield Board but I was hired by Region 

v. 

2. How did you come to know that the N.I., C.H., M.A., T.M.R. class and 

all the other 68 or 70 classes in eight school districts were part of 

Region V instead of offerings of each of these districts? 

A. These were programs that are part of the regional system that are 

housed in these various towns. (3T92:5-7). 

The above example is not quoted directly from a transcript but fairly illustrates the 

nature of the testimony repeated over and over throughout the transcripts. The witness 

was not candid. 

The Region V coordinator visited petitioner's classes from time to time as, 

presumably, did parents considering placements for handicapped children and child study 

: 
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team member-; from other districts who were ft!;!>essing placement~. Petitioner 

repeatedly characterized these visits as "observations,"· which is a term of art in 

education and is defined as such in N.J.A.C. 6:3-1.2l{h)6. The "observation" visit of a 

supervisor must be for the purpose of formally collecting data on the teacher's 

performance of her duties. This did occur on one occasion, when the then-Region V 

coordinator Dr. Bazron participated in a formal evaluation in 1982-83. Petitioner, 

however, termed every visit of the Region V coordinators or out-of-di~trict per~onnel as 

an observation, although sueh personnel came to inform themselves about the progr'lm,, 

not to formally evaluate petitioner. (~., 3T 102-103). 

Another example of deliberate characterization (or more accurately, 

miseh11racterization) could be seen in petitioner'!! testimony concerning her interaction 

with child study teams (CSTs) of v11rious districts. This testimony was engineered to give 

the impreo;sion that all the CSTs and petitioner were working for the same employer, 

District V. In fact, since petitioner taught handicappe1 children, N.J.A.C. 6:28-3.6(c) 

required that, as a classroom teacher, she was to participate in certain tasks (such as IEP 

meetings) with the CST of whatever district wqs responsible for a particular child, and 

might participste in the transition of such a child from an elementary to a secondary 

S<.'hool such as Riverdell RegionaL N.J.A.C. 6:28-4.3. Since a teacher having knowledge 

of the pupil's educational performance must be involved, if a child fr'lm any district in the 

state or county had been placed in petitioner's class, she would be required to interact 

with CST personnel from out11ide the district which employed her. Petitioner used this 

educational scheme as a vehiele for ch8raeterizing her employment as regionaL 

Finally, on the i!l!lue of petitioner's credibility, her memory was quite ~elective. She 

did not know or reeall a number of facts which would have filled in the picture. Her 

testimony also evideneed certain inconsistencie<~. Some examples of this can be found at 

2T2 to 13 and JT107 to 11:.. In short, the testimony of petitioner which was reliabile was 

only te<;timony eliciting facts whieh could not be characterized or misC'haracterized. Thus 

petitioner's statements as to who interviewed her, who signed her evaluations, whose 

name was on her cheeks and what classe<; she taught are a basis of fact-finoing. 
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Region V documents specifically addressing the "Early Childhood Center" give 

coloration of factual support to petitioner's theory. That is because the program was a 

new one, so that the Region V coordinator was called upon to assist the districts in 

!lSSessing the need for the program, advising on its implementation, producing 11 h11ndbook 

and dis.'ieminating information to parents. The coordinator was just that, however, and 

worked in a small office with about five desks. He or she learned about available 

programs and space, advised districts abOut placement of handicapped children and 

facilitated cost efficient joint transportation. These efforts avoided costly duplication of 

efforts among the districts. The Region V coordinator never hired a single teacher. He or 

she had no authority to do so. 

Even the facts concerning the preschool classes taught by petitioner for two years in 

R1ver Edge and one in Bergenfield, were insufficient to make out a prima facie case of 

the existence of a joint special educational facility, ~ facto JOinture commission or 

regional school system, as will be discussed below. Since the time petitioner spent as N.J. 

teacher in 1981-82 for River Edge is essential to her tenure claim with "Region V," it was 

only necessary on a motion to dismiss, .to carefully consider the facts elicited concerning 

that year, giving petitioner the benefit of favorable inferences. 

The documentary evidence concerning petitioner's 1981-82 N.l. class (out of 

hundreds of exhibits) included a publication of the Region V coordinator stating that the 

districts were holding a meeting to accept public comment on their plans (P-194, 19:>, 196) 

and listing the special education classes existing in each district on a di~trict by district 

basis (P-197, 197(a)), and the information that the coordinator had visited virtually all of 

the 58 clas.o;es· in the local districts (P-234 and RE-3). In addition, there was testimony 

(corroborated by RE-3) that petitioner's River Edge N.l. class contallled one child from 

out of district, a Dumont E. D. classified child, and that Dumont (not District V) supplied 

an aide to that class because of the E. D. child. Weighing this evidence against other faets 

from petitioner's own testimony, I see no proof that petitioner was employed by any entity 

other than the River Edge Board in 1981-82. 

.. 
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PIN DINGS OF FACT ON MOTION TO DISMISS 

1. Petitioner was interviewed by Riv-:-r Edge supervisOJry per~onnel, hir<>'j 

by them, evaluated by them, placed on a regular salary guide Rft<>r 

signing 11 contract for the year, w11s paid by the River Ed~e Board to 

te11ch a River Edge N.l. class and received all the benefit~ of regular 

teaching o;taff members in 1981-82. (l T:172-177). 

2. Petitioner was hired to r<>place a tenured River Edge teacher who was 

on a one-year leave of. absence in Colorado for 1981-82 and wh0, it was 

believed, might not r~turn, but who did return to her employm<>nt with 

River Edge the following year. 

3. Petitioner taught preschool handicapped classes in River Edge in 1982-

83 and 1983-84, but was nonrenewed. 

4. River Edge knew as early as 1982-83 that it no longer had the sp11ee 

available for early childhood clas.qes and by 1983-84, the need for ~ueh 

elas.<~es for River Edge children in 1984-85 diminished. 

5. River Edge eliminated preschool handieapped classes and nonrenewed 

petitioner, but she obtained B position with the Bergenfield Board to 

teach an early childhood clas~ for 1984-85 at the end of whieh y<>qr 

Bergenfield nonrenewed petitioner. 

CONCLUSORY PJNDING 

6. The River Edge Board and no other entity employed petitioner in 1981-

82. 

7. Even if Region V ~~~ an entity were found to have employed petitioner 

when ~he taught pres(!hool clas,es in River Edge and Bergenfield in 
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1982-83, 1983-84 and 1984-85, the maximum tenurable time she 

accrued with such entity was three year.,;. 

8. When the River Edge Board ceased offering preschool classes at the end 

of the 1983-84 school year, it acted in good faith based upon lack of 

space and diminished need for these classes. 

DISCUSSION and CONCLUSIONS 

Respondents moved to dismiss on two principal grounds referable to aU parties. A 

determination on these two grounds precludes the necessity of addressing the grounds 

which are specific to each district. It is clear from the facts that the N.l. class position 

petitioner filled in River Edge in 1981-82 was not vacant, but wa~ being held for a tenured 

teacher on a leave of absence. Indeed, the tenured teacher returned the following year. 

Petitioner was placed on the regular salary guide that year and understood she would be 

teaching for the entire year, however. This is not a situation wherein the replacement 

teacher was paid as a per diem or long term substitute and expected to be terminated 

when the regular teacher returned at some point during the school year. New Milford 

argued that, since the position was not vacant, Prior was a substitute and her time was 

not tenurable in accordance with Driscoll v. 13d. of Ed. of Clifton, 165 N.J. Suger. 241 

(App.Div. 1977) and Sayreville Ed. Ass'n, Rucki et al v. Bd. of Ed. of SayreviUe,l93 N.J. 

Suger. 424 (App. Div. 1984). 

The facts here are somewhat different from those discussed in the above cited case. 

Prior signed a contract for the year, was placed on the regular salary guide and received 

aU the benefits of a regular teaching staff member. While it is true that the position she 

filled was not technically vacant in that the tenured teacher on leave had to be given a 

position on her return, no rule required that the tenured teacher be given the same 

position on her return, and in fact, the Board suspected she might not return. The 

"temporary arrangement" intended by N.J.S.A. 18A:16-1.1 as interpreted by the court in 

Sayreville at 428, does not readily describe a position held under contract for an entire 

school year. The court in Sayreville was concerned with the use of long-term substitute 
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statu~ to deny teachers full benefits granted to regular te11ching staff members, one ?f 

whieh was aeerual of tenurable time. In this ease, the (sets ~how that Prior wa~ granted 

all the benefits of regular starr but respondents claim that tenurable time should not 

accrue to her. 

In its reasoning, the Sayreville court noted that the legitimate interests of the b0ard 

or publie are not prejudiced by granting teachers who serve for a substantial p11rt of 11 

school year the !ltstus and benefits of a teaching staff member because they c-an be 

evaluated and nonrenewed, if a board qo desires. The requirement that a vacancy exist i-; 

si~nificant becRuse otherwi!'le a board. _!~light have to incur the expense of duplic!ltive 

benefits. ~· at 430. Whf'never a teacher is contracted for for an entire year to "replal'e" 

a regular teaching staff member on ~ unpaid leave of absence, such that a Board incurs 

no expense for duplicative benefits, no public policy reason appears to deny the 

replacement teacher regular teaching staff status. In effect, a vacancy exi~ted for 0ne 

whole school year in the N.J. class position. 

I noted prominently that Prior was under contract f0r one full ye'lr, not because 

contract controls tenurable time, since Spiewak expressly disapproved that point, but 

because the C'Jntraet for one year is an indicAtion that the position was open for the 

entire school year. Spiewak v. Rutherford Bid. of Ed., 90 N.J. 63, 80 (1982) clearly 

establishes that tenure is statutory rather than contr11ctual. The Spiewak court discu~sed 

arguments that the teacher petitioner<; were "temporary" because provision 0f Federal 

funds for these positions was temporary, that i<;, the receipt of funds for the future was 

not certain. Such arguments were rejected. 

The absl:'nce of a written contract would not be di«positive since a board may n0t 

unilaterally determine the character of the teacher's employment by withholding it. 

Sayreville, at 432, note t. If a teacher is hired for one Jull ~chool year to fill a specific 

clas.<;room assignment during an unpaid leave of absence of a tenured teacher, I see no 

policy or ~tatutory directive which would preclude the newly hired teacher from accrual 

of tenurable time. The courts have interpreted N.J.S.A. 18A:I6-l.l, which expre""IY 

prohibits a sub~titute from acquiring tenure, to refer to a temporary absf'•we, 
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even if protracted. But how long is a "protracted" absence? Some districts permit two to 

three years of continuous leaves without pay. Old Bridge Ed. Ass•n et Ill v. Bd. of Ed. of 

Old Bridge, EDU 6532-84 (June 11, 1985), 1985 ~ __ (August 8, 1985). 

I cannot conceive that unpaid leaves of absences for one or more schO'JI years should 

bar accrual of tenurable time for teachers hired for an entire year as replacments. 

Although I am reluctant to extend the rationale of case law absent appellate precedent, 

the unfairness of the example speaks for itself. I CONCLUDE that "temporary" and 

"protracted" absence does not include one or more entire school years, so as to preclude a 

replacement teacher from accruing tenurable time, when the regular teaching staff 

member is on unpaid leave for the same period 'lf time. I CONCLUDE that such an 

interpretati'ln of N:J.S.A. 18A:l6-l.l best achieves the policy behind and intent of the 

legislature in the context of both N.J.S.A. 18A:16-l.l and 28-6. I thus do not accept this 

grounds as a basis for granting the motion to dismis..;. 

The three years and a day statutorily required to attain tenure set forth in N.J.S.A. 

18A:28-ii has oot been met by petitioner, however, because there was no evidence that 

petitioner was employed by Region V or any respondent district Cor that period. In her 

first year (1981-82), petitioner was employed by the River Edge Board ~tnd, most favor~tbly 

viewed, the maximum time she served with River Edge was three years. Further, River 

Edge nonrenewed petitioner after it abolished her position in good faith. Allowing every 

legitimate favorable inference, the standard enunciated in Dolson v. Anastasia, 55 N.J .. 2 

(1969), petitioner has showed less than a scintilla of evidence of employment by the 

Region in 1981-82 and her claim under the statute must be dismissed on motion at the end 

of her case. 

It is therefore ORDERED that the motion to dismis.'l be gr~tnted in favor of all 

respondents. 

-11-

2010 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5592-85 

This recommended decision may be affirmed, modified or rejected by the 

COMMlSSlONEK OF THE DEPARTMENT OP EDUCATION, ~AUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a Cinal decision in accordance with N •• J.S.A. 

52:140-10. 

thereby PlLE this Initial Decision with Saul Cooperman for consideration. 

DATE ~~ 

DATE 
jrp 

JUN 261986 

DEPARTMENT OF EDUCATION 

-12-

2011 

You are viewing an archived copy from the New Jersey State Library.



JEANNE PRIOR, 

PETITIONER, 

v. 

BOARDS OF EDUCATION OF 
BERGENFIELD, DUMONT, TENAFLY, 
ORADELL, RIVER EDGE, NEW MILFORD, 
ROCHELLE PARK AND RIVER DELL 
REGIONAL, BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS . 

The Commissioner has reviewed the 
including the initial decision rendered 
Administrative Law. 

record of this matter 
by the Office of 

It is observed that timely exceptions to the initial 
decision were filed by petitioner and that timely replies were filed 
by Respondent Boards of Bergenfield, Dumont, New Milford, River Dell 
Regional and Tenafly pursuant to N.J.A.C. l:l-16.4a, band c. 

Petitioner takes exception to the characterization of her 
testimony by the AW as being "less than candid and conclusory." 
(Petitioner's Exceptions, at p. 1) Petitioner submits that such 
characterization of her testimony by the AW reflects a total lack 
of understanding of the issues in the instant matter, a lack of 
review of the voluminous documentary evidence made part of the 
record and a calculated determination by the ALJ to allow the Boards 
to continue to collude and work a charade that Region V is 
nonexistent. Petitioner maintains that she attempted to show 
throughout all of her testimony and the documents she produced in 
evidence that a regional system Region V exists and is operated by 
the Boards. She further maintains that the ALJ either ignored 
certain documents admitted into evidence in support of her claim or, 
on the other hand, refused to allow certain material documents to be 
entered into evidence at the time of the hearing. 

More specifically, petitioner argues that the ALJ's 
determination to limit the admission into evidence of Exhibits 
P-241, 242, 250 and 254 on the grounds of the Boards' claims of 
attorney-client privilege constituted reversible error and deprived 
the record of crucial evidence in support of her claims that Region 
V is a de tacto jointure commission and, further, that the transfer 
of the preschool handicapped program from River Edge to Bergenfield, 
as of the 1984-85 school year, was effected to deprive her of a 
tenure status. 

The above-cited exhibits are those minutes of the Region V 
Superintendents' Advisory Council (SAC) held on April 25, 1985 
(P-241). Hay 14, 1985 (P-242), and January 9, 1986 (P-254). Exhibit 
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P-250 is a letter memorandum from the Director of Region V to the 
SAC dated October 28, 1985. Petitioner argues that the port ions of 
these exhibits are not subject to the attorney-client privilege 
(~~S,..:.A_,_ 2A:84A-20, Rules of Evidence, Rule 26) by virtue of the 
fact that certain counsel for the respondent s.chool districts were 
not only communicating with their respective clients who were the 
superintendents of the respective school districts. but also with 
the superintendents of the remaining school districts as well as 
other "guests." In this regard, petitioner further argues as 
follows: 

***Petitioner further submits that the ALJ's 
determination raises a further point as to just 
who is the "client" who may, or on whose behalf. 
the attorney client privilege may be asserted. 
Is it Region V for whose minutes admissibility 
was sought? If so. no counsel claimed to 
represent Region V or to claim the privilege on 
its behalf. If only counsel for Bergenfield, 
Dumont and Tenafly were present at the meeting 
represented by Exhibit P-241, did not their 
discussion with the superintendents whose 
attorneys were not present waive the privilege or 
were they claiming to request these districts or 
the Region as a whole at these meetings 7 Why is 
only one attorney responsible for determining the 
legal basis of Region V (P-254) (P-184, p. 5)? 
Does not the assertion of this privilege 
constitute evidence that the various respondents, 
banded together, constituting the only Region 
petitioner claims to exist in her petition and 
that an illegality and sham is being worked in 
the method in which special education is 
delivered within the Region. (See Exception II. 
infra.) Petitioner respectfully submits that 
these exhibits• exclusion deprived her of the 
opportunity to create a full record of Region V's 
operations and actions towards her, and that 
their admission would have precluded the ALJ's 
determination to dismiss the case.*** 

(Petitioner's Exceptions, at p. 6) 

Petitioner asserts that the ALJ's determination to grant 
the Boards' Motion to Dismiss these proceedings also constitutes 
reversible error because no effort was made to ascertain the leg<~l 
basis for Region V's existence. In support of this claim petitioner 
argues as follows: 

***Under N.J.S.A. l8A:46-l et s.e1. special 
education services. such as those p~ovided by 
Region V, must be provided through one or more of 
the methods specified in N.J.S.A. 18A:46-l''
This requirement is clear given the expressly 
mandatory language of N.J.S.A. l8A:46-l4. 
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The facilities and programs of 
education required under this chapter 
shall ~ovided by one or more of the 
following***. (Emphasis supplied) 

Any method of special education not falling 
within N.J.S.A. 18A:46-14 is therefore illegal 
and must be brought into compliance with 
applicable law. It is further clear, and has 
been hel1, that the failure to comply with 
N.J.S.A. 18A:46-14 does not impair the rights 
which may have accrued to the persons employed in 
the non-compliant district. See e.g. !!j.~()_l_l__v_,_ 
Board of F;<!~cation Qf__!h~ ~.Q_r_ough_ of Alpha,_e_~ 
al., 1978 S.L.D. 187, Anne Marie Chinnis v. Board 
of ~ducation QL __ the ~Lowei--ca:pe--11ay-Re_ilonaJ 
Schoo~st_ric!..t___et____jl_L__ *** (decided May 26, 
1981), aff'd St. Bd. *** (decided September 2, 
1981); ~!!Y_y_,_Board of Educ~t ion_~oL __ _!__h~ 
Town_ship____Q!__Cl_ld!!ii~~~, ... ** (decided July 1, 
1985); (aff'd St. Bd. November 6, 1985] Shelko v. 
Bd. of~Educ. of Mercer Cty. Sp. Ser:-rice~7t-r:r 
414 (1984); 1'_piewa~v. Rutherford Bd. of Educ., 
90 N.J. 63 (1982).***" 

(Petitioner's Exceptions, at p. 7) 

It is observed from page 8 of petitioner's exceptions that 
she relies on certain exhibits which she submitted in evidence, as 
well as the transcript of the oral arguments on Motions held on 
April 17. 1986, in support of her claim that Region V was in fact 
her employer and that this Region as organized and operated by the 
Boards was a de ~StQ jointure commission. Those specific 
exceptions on page 8 are incorporated herein by reference. 

Finally, pet1t1oner maintains that the Neurologically 
Impaired (N. I.) class which she taught in River Edge during the 
1981-82 school year was, in fact, one of the classes comprising 
Region V. Support for this contention by petitioner is grounded 
upon the annual plans of Region V for the following years: 

1. FY 83 (P-194) dated December 1, 1981 

2. FY 84 (P-195) dated December 2, 1982 

3. FY 84-87 (P-196) dated December 6, 1983 
(Petitioner's Exceptions, at p. 9) 

Petitioner also points out that the 
identified by Region V (P-197 and 197a) clearly 
N.I. class which she taught in River Edge during 
year was included therein. 

lists of classes 
establish that the 
the 1981-82 sch"ol 

For all the foregoing reasons presented in her exceptions, 
petitioner urges the Commissioner to reverse the initial decision 
and remand the instant matter to the Office of Administrative Law 
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directing that the Boards come forward with their cases in ordE>r 
that a final disposition can be rendered on ·all the issues herein 
controverted. 

The Commissioner has reviewed the replies to petitioner's 
exceptions submitted by the Respondent Boards of Bergenfield, New 
Milford. River Dell Regional and Tenafly. 

It is noted that the replies filed by these parties form 
the basis for urging the Commissioner to reject the arguments 
advanced by petitioner in her exceptions and to affirm those 
findings and conclusions set forth in the initial decision on the 
following grounds: 

1. The ALJ's characterization of petitioner's testimony 
should not be disturbed upon appellate review inasmuch as the 
Commissioner had no opportunity to observe the demeanor of 
petitioner during direct examiMtion and cross-examination at the 
time of the hearing conducted in this matter. Pa_!_k~.-~OrJ1bj_e~~r, 
140 ~-d..:.. §ll.£.E>..r_,_ 185, 188 (App. Div. 1976); Goodm~-~!-Q.!lr!on_M_ej:_i)J_~ 
~xchanL_e-'~I_n_!:_._, 8b tf:_L 19, 28 (1981); ~eU--".:. __ B.f>_ll_r:_d~~e_vJ..e_l./. 91 
N...:.L 453, 459 (1982); !Il.__r_e__Brij_g_ewat_er___!l.lp_._, 95 N_,.J__. 235, 245 
(1984) (River Dell Regional Board's, R~ply Exceptions, at p. 1) 

2. The attorney-client privilege invoked by the Boards 
and sustainPd by the ALJ with regard to the admissibility of certain 
portions of selected minutes of the SAC (P-241. 242. 250, 254) in 
accordance with Rule 26 of the New Jersey Rules of Evidence does not 
constitute reversible error on the following grounds. 

a. The client in question is all the boards 
education whose superintendents make up the Council, not 
anomalous region or group which petitioner contends exists; 

of 
an 

b. Since the client is all the boards of education 
who make up this Council, the privilege was not waived since it was 
not in the presence of an outside third party; and 

c. The client in question did not grant a waiver of 
the privilege to the coordinator at the time she released the 
documents to petitioner's attorney. 

d. Pursuant to Rule 37 of the New Jersey Rules of 
Evidence (N.J.S.A. 2A:84A-29), there was no waiver by the client 
permitting .the controverted portions of the 5AC minutes (P-241, 242, 
250, 254) to be introduced as evidence by petitioner. 

e. The presence of the Region v Director at the 
meetings in question does not constitute a ''third-party'' in 
attendance inasmuch as she officially recorded the minutes of the 
SAC meetings. The Director is therefore a scrivener according to 
case law and is considered to be a "client." ~t.ate~v_-'-_I..Qp,oni_s, 85 
N.J.L. 357 (E. & A. 1913); ~tat~-~·-K_rich, 123 N,_J.L-' 51'} (Sup,_CL_ 
lq39r (New t11ifordBoard's Reply Exceptions, at pp. 2-3) 
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As part of their reply to petitioner's exceptions the 
Bergenfield and Dumont Boards claims that: 

***The remainder of petitioner's exceptions 
concerns issues that have been discussed ea~:lie~: 
in the context of petitioner's approach to this 
case. Petitioner's approach in the hearing and 
in the exceptions has been simply to refer to 
documents which mention "Region V". Page 8 and 9 
of the exceptions make reference to a number of 
documents in which Region V and particular N. I. 
classes are mentioned. Petitioner fails to 
provide any additional evidence aside from these 
references. Thus, petitioner failed to discuss 
any evidence or make reference to any evidence 
which provides support for its allegations that 
Jeanne Prior was employed by Region V and not by 
individual boards of education. 

It is submitted that petitioner's approach to 
this case has been deficient from the very 
start. Petitioner never provided any hard 
evidence about regional education. Petitioner's 
testimony was properly referred to as cone lusory 
by the Administrative Law Judge who had the 
opportunity to observe the demeanor of the 
witness. Petitioner's statements that she was 
employed by Region V [were] never butressed (sic) 
by any evidence. Similarly, petitioner's 
exceptions failed to provide any real explanation 
of how a regional system of education 
functioned. As noted ear 1 i er. simple references 
to Region V do not make petitioner's case. 

It is respectfully submitted that the 
Administrative Law Judge's decision here is 
supported by the overwhelming evidence. 
Petitioner presented [her] case and rested. A 
review of the documents [does] not provide the 
evidence that petitioner needs to demonstrate 
that she was employed by a region. Petitioner's 
attempts to label her employer as a region were 
properly dismissed by the Administrative Law 
Judge as conclusory. Since her attempts were 
repeated over and over through days of testimony, 
the Administrative Law Judge had the opportunity 
to closely examine petitioner's demeanor and to 
analyze credibility herein. The Administrative 
Law Judge's observations are entitled to great 
weight. Not only was petitioner conclusory in 
her testimony, but in fact. petitioner provided 
no real evidence on the subject. Petitioner • s 
decision to ignore her contracts and ignore her 
employment status (does) not result in the 
meeting of her burden of proof. It is 
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respectfully urged that the Administrative Law 
Judge's Initial Decision herein be affirmed in 
its entirety and that the petition be dismissed. 

(Bergenfield and Dumont Boards' 
Reply Exceptions, at p~. 3-4) 

The Commissioner has reviewed the respective positions 
taKen by the parties to the findings and conclusions in the initial 
decis on. In this regard, the Commissioner finds and determines 
petit oner's exceptions to the initial decision to be unpersuasive 
and w thout merit. 

Initially, the Commissioner finds and determines from a 
review of the transcripts of petitioner's testimony (Tr. I, II and 
III) that he wi 11 not substitute his judgment for that of the AW 
with regard to the characterization of petitioner's testimony as 
being "less than candid and conclusory." ~arker, ~1Jpr;:t 

Similarly, and for the reasons advanced in the reply of the 
New Milford Board, the Commissioner finds and determines that the 
ALJ properly limited the admission into evidence of P-241, 242, 250, 
254 on the grounds of attorney-client privilege. 

In the Commissioner's judgment, the thrust of petitioner's 
claims herein focuses upon her contention that she enjoys a tenure 
status with Region V by virtue of the fact that this Region, 
currently comprised of those Respondent Boards named herein, 
constitutes a de facto jointure commission which is subject to the 
provisions of 1!:J~s~_:: 18A:46-2S ~t !_~· Petitioner further relies 
on prior decisions of the Commissioner in support of her tenure 
claim that Region V is a de t.~tQ jointure commission. Bi~~o_n, 
s.u~ril; Chi~.!lis., !!_U.P_r_ii; Dail_y et ~L· S.1J.Qrjl; ~!Jel"o, s._u_pra; ~i_ewak., 
s.~pra (Petitioner's Exceptions, at p. 7) 

In order to prevail in her tenure claim petitioner has the 
burden to prove Region V was organized and operated by Respondent 
Boards as a d~ factQ jointure commission in accordance with the 
applicable provisions of ~~~A~ 18A:46-25 ~ !!_e~. 

The record of this matter, however, fails to substantiate 
petitioner's claims that Region V constituted anything more than a 
voluntary association by Respondent Boards, who agreed to work 
cooperatively to ensure that a comprehensive span of special 
education programs is available to meet the needs of handicappf'd 
pupils in a cost-effective manner without duplication of effort 
This voluntary association by Respondent Boards enjoys no special 
legal status and does not comply with thf' functions of a jointure 
commission as d£>fined in N.J,_S_~[\_,_ 18A:46-2'> ~t seq. 

The record amply documents the ALJ's finding and 
determination that petitioner has failed to come forth with a 
"scintilla" of proof that Region V is a jointure commission. For 
example: 

1. No application was made or submitted by Respondent 
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Boards to the ColllDiissioner for approval of a jointure commission. 
(N.J.S.A. 18A:46-25 et ~.) 

2. The Region V Council for Special Education is 
comprised of a coordinator and a limited support staff who have 
always been employed by one.of the Respondent Boards. 

3. The professional staff and support staff responsible 
for the operation and maintenance of the special education programs 
in Region V are directly employed by the respective Board of 
Education of the district in which the special education program is 
located. 

4. The examination, classification and program 
development of pupils within 
responsibility of the child study 
the respective Boards. 

each school district are the 
team personnel employed by each of 

5. All evaluation of the special education staff of each 
school district is the sole responsibility of that district. 

6. Each of the Respondent Boards is responsible for the 
funds to be raised and expended to support special education 
programs for the pupils of their respective school districts. 

7. The River Edge Board of Education employed petitioner 
for the 1981-82, 1982-83. 1983-84 school years to teach special 
education programs approved by the Board to be conducted in the 
River Edge School District. The Board negotiated petitioner's 
initial salary ,placement on its regular salary guide. It also 
accorded petitioner all the fringe benefits and emoluments provided 
to all other teachers who were employees of the River Edge School 
District. 

8. The River Edge Board was 
terminating its pre-school program for 
conclusion of the 1983-84 school year. 

solely responsible 
the handicapped at 

for 
the 

9, Petitioner had not acquired a tenure status during her 
3 years of employment with the River Edge Board. 

10. The Bergenfield Board of Education thereafter assumed 
the responsibility of providing its own pre-school program for 
handicapped pupils from within and without the Bergenfield School 
District. 

11. Petitioner was employed by the Bergenfield Board of 
Education to teach its pre-school handicapped class. 

12. At the conclusion 
Bergenfield Board terminated 
pre-school handicapped program. 

of the 1984-85 school 
p~titioner's employment 

year 
in 

the 
its 

It is clear from the record that Region V did not 
constitute a Q~ !~_C!Q jointure commission pursuant to the provisions 
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of 5.J.S.A. 18A:46-25 ~~ ~- and, further, that petitioner 
therefore --w.i's not an employee of Region V but rather she enjoyed 3 
years of employment by the River Edge Board of Education from 
1981-82 through 1983-84 school years and was thereafter employed by 
the Bergenfield Board of Education for a period of 1 year during 
1984-85. 

Consequently, it is observed that petitioner had not served 
the requisite statutorily prescribed period of time in either the 
River Edge School District or the Bergenfield School District in 
order to achieve a tenure status pursuant to ~. J. S.]>._,_ 18A: 28-5. 

Moreover, petitioner • s reliance upon ~j._s.s_on, su!!!_a. ~h~Jko. 
~upra, and I>a.ily !!_.~ !1-=..• ~~pra, is misplaced for the follo~<nng 
reasons. 

1. In Bisso!l. a ~~ f_i!cto jointure was determined to be in 
effect by virtue of the fact that'the Alpha, Lopatcong and Pohatcong 
Boards had agreed to enter an informal arrangement to provide their 
respective pupils with special services in accordance with ~_.Uc.A '· 
l8A:46-l and thereby took the first step in establishing a special 
services team by employing a school psychologist to service the 
pupils in all three districts. Additionally. Bisson who had applied 
for the position as school psychologist was interviewed for 
employmPnt by the administrative principals of all three school 
districts before he was hired by the Pohatcong Board. 

2. In ~hel~Q. the Court found that the same special 
education program operated on a ~ouTl_t.Y::."".!d~~b_a_sj_! by the Ewing 
Township Board of Education which was subsequently taken over by the 
Mercer County Special Services School District protected Shelko's 
tenure rights since she had been employed by both school districts 
operating the same special education program on a 0.!l!ltY-\Jide_ 
basis. Thus. it was determined that the provisions of N.J.S.A. 
i8A:28-l6 applied to Shelko because the Mercer County Special 
Services School District's takeover of the special education program 
came within the contemplated meaning of ~··L!i.·.A..: 18A:28-16. 

3. In Dai!Y et ~!_._. the Commissioner found that 
petitioners acquired tt>nure status with the Oldmans Board. that no 
jointure commission existed ge fac_tq or <le. iur~. that 
sending-receiving agreements were contractual in nature for specific 
educational services supplied by ACEP (Auburn Cooperative Education 
Program). It was concluded that petitioners' tenure status was 
limited to Oldmans School District and no other and the Board was 
directed to determine petitioners' seniority rights and place them 
in any position to which he or she may have entitlement, with 
remuneration of any back pay improperly denied to them 

that 
More specifically. in Daily €'! <!_L the Commissioner held 

***It must be emphasized that a jointure exists 
only when the mandates of ~.,J.~.·~-=- 18A:46-24 and 
25 have been followed.*** 

(Slip Opinion, at p. 24) 
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The Commissioner finds nothing presented by petitioner in 
the instant matter which supports 'her contention that the AW erred 
or was in any way incorrect in her analysis, findings or conclusions 
with respect to petitioner's claim that Region V was operated and 
maintained by Respondent Boards as a de facto jointure commission. 

In viPw of the above, the Commissioner finds and determines 
that it is unnecessary to reach a determination with regard to 
whether or not petitioner's first year of employment (1981-82) in 
River Edge was th'at of a substitute teacher. 

This is so because petitioner's tQtal teaching service in 
the employ of the River Edge Board is 3 years and therefore does not 
satisfy the precise conditions for tenure accrual in that district 
pursuant to N.J.S.A. 18A:28-5. Moreover. since the provisions of 
N.J.S.A. 18A:28~are inapplicable to petitioner's employment 
service rendered in the River Edge and Bergenfield School Districts, 
she may not have these periods of employment which amount to 4 years 
attach to tenure accrual in the Bergenfield School District. 

Accordingly, the Commissioner affirm:> the initial decision 
as modified and supplemented above. 

The instant Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

August II, 1986 

Pending State Board 
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OFFICE OF AOMINISTRATIVE LAW 

HOBOKEN TEACHERS' ASSOCIATION, 

Petitioner, 

v. 

BOARD OP EDUCATION OF THE CITY 

OP HOBOKEN, HUDSON COUNTY, 

Respondent. 

JNmAL DECISION 

CRQSS-MOTIONSPOR 

SUMMARY DECISION 

OAL OKT. NO. EDU 1204-86 

AGENCY DKT. NO. 38-Z/86 

Oruee D. Leder, Esq., for petitioner 

{Schneider, Cohen & Solomon, attorneys) 

James P. Gl'llneUo, Esq., for re!<pondent 

{Murray and Granello, attorneys) 

Record Closed: June 5, 1986 

BEFORE SYBIL R. MOSES, ALJ: 

Decided: July 3, 1986 

Procedural Hi!'tory 

This controversy arises as a re~ult or a petition for declaratory judgment filed by 

the Hoboken Teachers' Association (HTA) on February 4, 1986. The petition asks the 

Commissioner of Education to declare the recently adopted absenteeism policy of the 
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Board of Education of the City of Hoboken (Board) to be in violation of N.J.S.A. l8A:30-l 

~ :!!9· and of certain decisions of the Commis.<lioner of Education. The Board filed its 

answer on February 18, 1986, denying the material allegations of the petition and setting 

forth procedural and substantive afrirmative defenses. The matter was forwarded to the 

Office of Administrative Law (OAL) on February 25, 1986 for determination as a 

contested case, pursuant to N.J.S.A. 52:148-1 ~~·and N.J.S.A. 52:14F-l ~ :!!9· 

A prehearing conference was held on April 10, 1986. Coun<~el agreed that the legal 

issue raised by petitioner was whether the Board's policy, "Proeedure for Handling Staff 

Absences" (Poliey), violates N.J.S.A. 18A:30-2 and N.J.S.A. 18A:30-3. rhe Board raised 

the following legal issues: 

1. Whether the Poliey, is faeially valid because it exercises appropriate 

managerial diseretion under the education laws of New Jersey and is thus not 

arbitrary, capricious or unreasonable. 

2. Whether this petition should be dismissed for failure to file within.90 days of 

adoption of the Policy, in violation of N.J.A.C. 6:24-l.Z. 

3. Whether petitioner, Hoboken Teachers' Association, has standing to pur'>ue this 

matter. 

Counsel agreed that the case eould be deeided as a matter of law and that evidentiary 

hearings were not neces.<;ary. 

A motioo to dismiss the petition was filed by the Board on May 19, 1986, based on 

assertions that the petition had not been filed within 90 days of the action complained of 

and that the HTA did not have standing to pursue the ease. On May 29, 1986, the HTA 

filed a motion for summary decision on the .1\erits and responded to the motion to dismiss. 

The Board filed a cros.~-motion for summary decision and responded to the HTA's 

arguments on June 4, 1986. The Board filed an additional response, in the form of a PERC . . 
ease, on June 5, 1986. The record elosed on that day. 

-2-
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n 
Uncontroverted Paets 

Both attorney<~ stipulated that the Board implemented the Policy on Sept'i'mber 4, 

1985. Counsel also agreed that no motion ha!l ever been filed for injunctive reli~f. 

The Policy was adopted after the Hoboken School District was monittJred by the 

New Jersey State Department of Education and found t'l have an Rnnual oc('asitJnRI 

absenteeism rate among it!! teaching and administrative staff in exces<; 'lf five percent per 

year. The Board was directed to prepa;J! and enact a "Level II Remedial Plan" t'l reduee 

the level of ahsenteei!lm in the district. After the Hoboken School District received the 

Level II review, a committee was formed by the superintendent, C'lmposed of teachers 

(including Mr. Gonzales, president of the HT.&.), administrators and parents. The purpose 

'>f the committee was to study the absenteeism problem. Prior to adopting a p'llicy, the 

Board received a proposed absence reduction plan from the committee. That proposed 

plan wns reviewed by the District's former superintendent, Dr. Maier, 11nd the county 

superintendent, who both found the committee's propos11l inadequate. 

The Policy in issue was prepared by the central Board administration and wqs 

formally adopted by the Board on July 16, 1985. It was reviewed and approved by the 

Hudson County Superintendent of Schools. On Febru11ry 4, 1986, five month<; after the 

Policy was impl.emented and seven months after its 'ldoption, the HTI\ filed it~ petition 

for declaratory judgment. 

The petiti'>ner is a private organization independent of the BoArd. 1t i' neither 

employed by the Board nor, as an entity, subject to the ch!lllenged Policy. Th<> petition 

does not name as a eo-petiti.,ner any individual member .,r the HTI\ who claims to h11ve 

been harmed by the challenged Policy. 

Hoboken's Policy includes a series of events triggered by the number .,r day<; a 

teacher is absent. At Step I, if a teacher is absent for four day~. a <'onferen<'e is held with 

the teacher'<~ princip'll or immediste supervisor. The conference include~ a "<;igned 

acknowledgment," but the Poli<'y d~s not S8y if this is an acknowledgment 0f the 

conference or of the number of dsys the tea~_!!r Wfl"< 11b<:ent. 
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At Step D, once a teacher is absent for seven days, a letter regarding the number of 

ab.<~ences is sent to the teacher and presumably put into his or her personnel file. Any sick 

days taken beyond the seventh day require a doctor's certificate. Absences taken for 

funeral and injury leaves are not counted toward the sick leave absence total. Step II is a 

sick leave verification procedure, as no "disciplinary action" is taken when an employee 

has a legitimate reason for use of sick leave time. However, the procedure statement 

indicates that the letter regarding the number of absences is sent to the teacher, whether 

or not the absences are legitimate. 

Once a teacher is absent for nine days, Step Ill requires a notification to be sent to 

the Superintendent of School5. This notification letter includes a review of the aosentee's 

current and past absence record as well as a recommendation for future action. It is sent 

whether or not the teacher has legitimate reasons for the use of sick leave time. 

Step IV provides that a letter may be sent to the staff member by the 

Superintendent based upon the information obtained in the notification given at Step III. 

Further notice is given to the teacher that an additional three absences for illness will 

result in a conference with the Superintendent. According to the Policy, Step IV only 

occurs once the number of absences and the underlying reasons for the absences have been 

considered by the Superintendent. 

In Step V, the staff member is called for a conference and may be subject to a 

physical evaluation by 11 Board-designated physician. Notice is provided that subsequent 

absences will result in an appearance before a committee of the Board. 

Step VI is the Cinal step in the Board's Policy. A staff member who has gone through 

Steps I and II and whose record indicates !iimilar patterns of absences in prior years must 

appear before a committee of the Board. The staff member is then advised of the course 

of action to be taken by the Board relative to the physical inability of the staff member 

to perform his or her duties. 

-4-
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Although not a party to thi~ action, teacher George Gonzales, president of the HT A, 

was required to 11ttend a Step I meeting. Gonz11Ies ~tate~ in his 11ffidavit that meetings 

have occurred for various teachers at Steps I, II, Ill 11nd IV of the Policy. The affidavit 

establishes that the Board is implementing its Policy in a concrete fashion. 

The Policy itself is attached to this Initial Decision and designated Appendix A. 

m 
Arguments of Counsel 

The Board argues that the five-month delay from the implementation date and 

seven-month delay from the date the Board formally acted to adopt the Poliey (July 16, 

1985) to the date of the filing of the petition violates the 90-<l!!y rule set forth in N.J.A.C. 

6:24-1.2, and therefore the petition should be di~missed. The Board A)<;<> urges dismissal 

on the grounds that the HTA does not have ~tanding to bring this deelaratory judgment 

action on behalf of its members, relying heavily on Winston v. Bd. of Ed. of South 

Plainfield, 64 N.J. 582 (1974). The Board e!;pecially urges that the HTA has no standmg 

here bl'eause there is no individual HTA member named 11~ a co-petitioner claiming a 

!;pecific harm. 

The HTA urge~ that its petition for declaratory judgment be granted beeause the 

Board's Poliey is an arbitrary and unrea~onable infringement of teaehers' statutory siek 

leave benefits. The HTA asserts that each ~tep of the proeeeding is the equivll!ent of a 

di~eiplinary aetion against the individual teaeher. 

The Boord responds that sinee its Policy eonsiders the individual, specifie 

circumstanees of each absence before requiring the institution of disciplinary actions, the 

Policy is o reasonable exercise of the Board's managerial authority. 

-5-
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lV 

Conclusions of Lew 

A. Should this petition be dismissed for failure to file within 90 days of its 

adoption and/or implementation, in violation of N.J.A.C. 6:24-1.2? 

N.J.A.C. 6:24-1.2 requires that petitions asking the Commissioner to determine 

controversies and disputes arising under the school laws be filed within 90 day~ after 

receipt of notice of a proposed board action. This requirement i~ strictly enforced by the 

Commissioner. See, !:lt:• Riely v. Board of Education of Hunterdon Central High Sehool, 

173 N.J. Super. 109, 112-113 (App. Div. 1980), where a teacher who delayed appealing the 

nonrenewal of her contract for over 90 days lost her cause of action. !5!·· at 113. The 

reason for Riely's delay was that she first presented a grievance through binding 

arbitration and did not file an appeal with the Commissioner. !5!· at lll. The use of the 

arbitration mechanism did not excuse the failure to file a timely petition with the 

Commissioner. !5!· at 114. See also, Bernards Tp. Bd. of Ed. v. Bernard~ Tp. Ed. Ass'n, 79 

N.J. 311, 326-327, n. 4 (1979). 

Despite the strict application of the 90-day rule, N.J.A.C. 6:24-1.19 provides for the 

relaxation of such procedural rules "· •• where a strict adherence thereto may be deemed 

inappropriate or unnece&~ary or may result in injustice." Where staff member~ contest an 

administrative policy adopted by a school board, the 90-<lay rule may properly be relaxed 

by the Commissioner. Cumberland Regional Edu. Ass'n v. Board of Ed. of Cumberland 

Regional High School Dist., 1980 S.L.D. 1, 4, rev'd on other grounds, State Bd. of Ed. 1980 

11-12, rev'd and remanded (N.J. 1\pp. Div., Jan. 8, 1982, A-l422-80T2)(unreported), 

at 8, reprinted at 1982 S.L.D. 1464. In Cumberland, the teachers' association contested 

the establishment or a school dress code for sta!f members. 1980 S.L.D. at 1-2. The 

board argued that the association's action was time barred, as the dres.~ code had been 

implemented more than 90 day'> prior to the action (citing N.J.A.C. 6:24-1.2). The ALJ 

rejected this argument, ruling that a subsequent administrative interpretation of the dress 

code would be a continuing violation of staff members' rights. This continuing violation 

would therefore toll the 90-day limitation perioo and permit the present action contesting 
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the dress code. The administr•ltive law judge also ruled that the board w,.,uld <;urfnr no 

prejudice due to the association's failure to bring its action within 90 day<; after the 

implementation or the dress code. ~- at 4, 5. 

The present action is similar to that brought by the teacher<;' association in 

Cumberland. In the present, ease the HTA riled its petition conteo;ting the Board's Policy 

five months after its implementation. Just as in Cumberland, any <;ubsequent 

admmistrative interpretation of the staff absence policy would render tbis Soard's action 

a continuing violation. 1980 S.L.D. at 4. Also as in Cumberland, the Hoboken Board is 

unable to as<;ert that it has suffered any prejudice due to the lapse of five months m 

bringing the present action, Therefor~, the 90-Qay limitation of N.J.A.C. 6:24-1.2 will 

not bar consideration of the HTA's petition. 

The 90-day limitation period in N.J.A.C. 6:24-1.2 has !llso been held not to apply to 

an action based upon a violation of a teacher's stautory entitlement. cr., North Plainfield 

'Educ. A~s'n. v. Bd. of 'Ed. of North Plainfield, 96 N.J. 587, 594 (1984). In North Plainfi4'>1d 

several teachers sought credit on a salary scale for an annual increment denied to them 

while on sabbaticfd. ld. at 590. The Commissioner and the State Board of 'Education 

denied the teachers' claim due to their failure to file the action within 90 days. Ibid. The 

Appellate Division reversed, ruling that the annual increment was a statutory right which 

must be granted to teacherc; without regard to their performance. Ibid. Since the 

increment was a statutory right, the Appellate Division held that the 90-<lay rule did not 

preclude the teachers' !lction. Ibid. In reversing the Appellate Division, the Supreme 

Court held that annual increments are not a statutory entitlement because such 

increments may be denied for inefficiency or good cause. ~· at 594, citing N.J.S.A. 

18A:29-l4. In dictum, the Supreme Court indicated that if an annual increment we<: a 

statutory right, then the 90-day limitation period would be inapplicable. ~- at 594. ~ 

accord, Fallill v. Board of Ed. of Plainfield, OAL DKT NO. EDU 5934-84 (Jan. 16, 1985) 

adopted Comm. of Ed. (March 4, 1985) at 19, afro, State Bd. of Ed. {Sept. 4, 1985). !'allis 

held that the 90-day limitation period does not npply to an action based "'"'" a violation 

of a teacher's seniority rights. Seniority right<~, unlike yearly salory increments, are a 

<~tatutory entitlement not 'lubject to a yearly performance evaluation. But see, Gordon v. 

-7-
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Passaic Twp. Bd. of Ed., State Bd. of Ed. (Mar. 6, 1985) afrd, N.J. App. Div., May 27, 

1986, A-3294-84T7 (unreported) at 8, which held that seniority rights are not a statutory 

entitlement to which N.J.A.C. 6:24-1.2 does not apply. 

In the present case, the HTA alleges that the Board's Policy violates teachers' 

~tatutory sick leave rights. N.J.S.A. 18A:30-2 provides that all persons holding any 

employment in a school district are entitled to ten sick leave days, providing only that 

such persons are steadily employed. No restrictions are placed upon this benefit, as are 

placed upon other benefits, such as yearly salary increments. See, N.J.S.A. 18A:29-14. 

Sick leave time is a statutory entitlement similar to credit for military time, and 

therefore the 90-day limitation period would not apply. See, Lavin v. Hackensack Board 

of Ed., 90 N.J. 145, 150-151 (1982). The HTA's claim in the present case is therefore not 

barred by the 90-day limitation period contained in N.J.A.C. 6:24-1.2. 

Accordingly, based on the foregoing analy!!ls, l conclude that the fact that the 

petition for declaratory judgment was not filed by the HTA within 90 days of the 

implementation of the Policy will not automatically trigger its dismissal This is because 

the Commissioner has oot strictly applied the 90-day limitation period in cases where the 

validity of an administrative policy of a board is being questioned. See, Cumberland, 1980 

S.L.D. at 4. Relaxation of the 90-day rule is especially pertinent when future 

administrative interpretation of ~uch a policy could be considered a "continuing violation" 

which tolls the 90-day period. ~· at 5. Further, the 90-day period does not apply to an 

action based upon a violation of a teacher's statutory entitlement, such as sick leave 

benefits inuring to teachers as a result of N.J.S.A. 18A:30-2. Therefore, the Board's 

motion to dismis.'l the petition based on its assertion that the 90-day provision of N.J.A.C. 

6:24-1.2 has been violated will be denied. 

B. Does petitioner, Hoboken Teachers' Association, have standing to pursue this 

matter? 

The present action is a pe_tition for a declaratory ruling to determine whether the 

Board's Policy violates N.J.S.A. 18A:30-2 ancf N.J.S.A. l8A:30-3. N .J.A.C. 6:24- 2.1 
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provid<:!s that "any intere'lted person" may bring an action for a declaratory judgment 

before the Commissioner. An "interested person" is definep as " •.• person(s) having a 

direct and substantial interest in the subject mlitter of a eontroversy before the 

Commissioner and whose rights, status or legal relations will be affected by a 

determinl!tion thereof" N.J.A.C. 6:24-1.1. New Jersey courts utilize a similar <>tandnrd in 

determining "standing" under the New Jersey Constitution. See, Crescent Pk. Tenant<> 

Assoc. v. Realty Eq. Corp. of N.Y., 58 N.J. 98 (1971), where the court stated" ... we have 

appropriately confined litigation to those situations where the litigant's concern with the 

subject matter evidenced a sufficient stake and real adversenes.'l." ld. at 107. The 

question in the present case is thus w.hether the HTA has a "direct and !'>Ub<;tanti!.ll" 

interest in 11n attendance policy which m'ay adversely affect its member<;. 

It has b""ll held that a teacher!!' as.<>ociation ha'l standing to process a claim on 

behalf of a tell<"her and to appeal this claim through the administrativ<:! process. Win"ton 

v. Roard of Ed. of South Plainfield, 125 N.J. Super. 131, 142 (App. Div. 1973) 64 N.J. 

582, 586 (1974). The Appellate Divi'lion stated that finding :<~tanding was justified becau~e 

"the final dispo«ition of SU<'h claims might have an impact which transcends the per.:;onal 

interest of the individual claimant and have repercus.-;ions affecting other employees." 

125 N.J. Super. at 142. The concern of an exclusive representative of employees with 

respect to matters touching their employment is a tangible interest sufficient to enable 

the ent1ty to participate as a party in administrative hearings. Ibid. The Supreme Court 

somewhat limited the holding of Winston, saying it applied only to eases in which the 

association presented claims on behalf of a specifie member of the association, 64 N.J. at 

586. The Supreme Court affirmed the finding of standing "in view of the ~peeiq! 

circumstances presented .•. " in the case. Ibid. These ''special circumstances" appeared 

to be that the same attorney represented the named plaintiff !IS well as the !lSsociation 

and confined his uguments for the as.sociation to those arguments available to the named 

petiti'1ller. Ibid. Thu!l, there was no basis for the Attorney General's concern that the 

association might present claims beyond those av'lilable to the plaintiff. Ibid. 

The Board's attorney interprets Winston as permitting a teAt'hers' associllti'Jn t0 

have standing only where: (1) There is an individual CO-?etitioner elaiming a <;p'i'elfle 
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harm and (2) the association limits its arguments to those available to the individual co

petitioner. Since there is no individual co-petitioner here, the Board's attorney relies on 

Winston as requiring a ruling dismissing the UTA's petition. 

I disagree with that interpretation. The Supreme Court's opinion made it clear that 

the holding of ~ was limited to those cases in which 11 teachers' association presents 

a claim on behalf of a specific member. Ibid. I conclude that the Supreme Court, when it 

limited its approval of the Appellate Division decision in light of the "special 

circumstances" in the case, clearly did not intend to create a rule ttpplicable to all 

teachers• association standing issues. Ibid. The ~tanding decision in Winston concerning a 

co-petitioner and coterminous issues is not necessarily applicable to a <>ituation where a 

teachers• association brings a claim on behalf of its entire membership. 

To the contrary, a teachers' association doe~ have standing to represent the 

interests of its membership as a whole in an action before the Commissioner of Education. 

New Jersey Education Assoei11tion v. Essex County Education!ll Services Commission, 

1981 953, 961. In New Jersey Education Association, the association contested the 

legality of a contr11ct with private vendors for the provision of instructional ~ervices in 

public schools. ~· at 954. The respondent argued that the association did not have 

standing to ch11llenge this agreement on behalf of its membership. ld. at 959. The 

ttdministrative law judge (ALJ) rejected this argument, reasoning thttt the association had 

organizational rights and relationships which would be affected by the outcome of the 

proceedings. ~· !It 960, citing Winston, 64 N.J. at 582. He stated: 

It is also significant that the petitioners, motivated as they 
may be by their special assoeiational interests and the rights of 
their members, also seek to vindicate the public interest. That 
they &nd their members may derive special benerit'l from the 
outcome of these proceedings does not detract from the fact that 
they raise serious issues of public administration and statutory 
interpret11tion which should always come as swiftly as possible to 
the attention of those administrative officials charged with 
regulating or overseeing an area of governmental concern ..•. 
Restrictive principles of standing developed for good reason to 
apply in l11wsuits between privat~1>11rties should be applied with 
greater flexibility in the field of admimstrative law where, 
unavoidably, those who render final adjudications are also policy 
makers in their roles as overseers and regulators. Cites omitted, 
~· at 960-961. -10-
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Ba!«!d oo the substantial interests the as.c;ociation had on beh~lf of ito;; membership as W€'11 

as the public int€'rest, the ALJ concluded that the association had standing. ~· at 961. 

The ALJ did not interpret Winston as requiring a member of the association to be a co

petitioner in order for the as.soeiation to have <;tanding. !2· at 960. See also, ~ 

Educatioo Associatioo v. Wyckoff Bd. of Ed., 1981 S.L.O. 1128, 1133, adopted, Comm. of 

Ed., 1981 S.L.D. 1142, 1144, afrd, State Bd. of Ed., 1982 S.L.O. 1598-1599, where it was 

held that a teachers' association had ~tanding to represent the interests of its member<;hip 

to contest a board's practice of using "clerical aides" to perform duties norm111ly 

performed by certified school nurses. This case relied on dicta in Winston for the 

proposition that the association's c;tatus as employee representative gave it standing to 

pmtect the interests of its membership. !2· at 1132. ~. Newark Teacher<: Union 

and Smith v. Bd. of Ed. of Newark, OAL DKT. EDU 9836-83 (Apr. 26, 1984) p. 3-4, 

adopted Comm. "fEd. (June 13, 1984) (ALJ rejected argument that a teachers' associati<Jn 

does not have standing to represent the interests of its membership in an action brought 

by 11n individual teaeher). See also, Bergenfield Education AS-'10Ci8tion v. Bd. of Ed. <>f 

Bergenfield, OAL DKT EOU 3147-80 (Oct. 29, 1980) rejected, Comm. of Ed. (Dec. 15, 

1980). (The Commissioner found that the association had -;tanding to challenge the 

Board's driver education policies.) 

I find that the Commissioner has not interpreted Winston to require that a teReher 

be a co-petitoner in order for a teaehers' aS-~ociation to have standing in a particular 

action. See, Wyckoff, 1981 S.L.D. at 1133. The Hoboken Board's argument that the 

Commissioner's post-Winston decisions ignored the Supreme Court's language is refuted by 

the di~cussion of Winstoo in all the arorementioned case!':. See, ~. ES-'>ex County, 1981 

S.L.O. at 960. Beeause the Supreme Court limited the Winston holding to the "pllrticular 

circumstances" of that ease, I cannot conclude that Winston creates a gener'll rule 

applicable to all tellcher's association standing issues, Winston, 64 N.J. at 586. If Win,ton 

is not controlling, the Commissioner's decisions in Wyckoff and Essex County 11re not in 

conflict with its ruling. 
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As the Gonzales affidavit demonstrate~, the Board has taken steps to apply it~ 

Policy to members of the HTA, which the HTA as.<;erts is contrary to its members' sick 

leave statutory entitlement. As in Wyckoff and Essex County, the Board has engaged in 

actual conduct which directly affects the HTA membership. Such a situation presents a 

"sufficient stake and real adverseness" on behalf oC the HTA to permit it to represent the 

interests of its membership in the present action. See, Crescent Park Tenants 

Association, 58 N.J. at 107. 

Based on this analy'iis, I have determined to deny the Board's motion to d1smiss 

based on itS assertion that the HTA does not have the standing requ1red under N.J.A.C. 

6:24-1.1 to pursue this matter. Where the policy of a board directly affects the 

membership of a teachers' association, the association has standing to litigate a claim on 

behalf of the membership. The Board's enforcement of its Policy against members of the 

HTA, speeificaUy the invoking of Step I against member Gonzales, g1ves the HTA that 

"direct and substantial interest" necessary to contest the Policy on behaU of its 

membership. See, Wyckoft, 1981 S.L.D. at 1133. 

C. Does the Board's Policy violate N.J.S.A. 18A:30-2 and N.J.S.A. l8A:30-3? 

The relevent statutes state: 

N.J.S.A. 18A:30-2. Sick leave allowable 

All persons holding any office, position, or employment in aU 
local school districts, regional school districts or county vocational 
schools or the state who are steadily employed by the board !Jf 
education or who are protected by tenure in their office, position, 
or employment under the provisions of this or any other law, 
except persons in the classified service of the civil service under 
Title 11, Civil Service, of the Revised Statutes, shall be allowed 
sick leave with fuU pay for a minimum of 10 school days in any 
school year. (emphasis added) 

N.J.S.A. 18A:30-3. Accumulated sick leave 

If any such pe~;son requires in any school year less than the 
gpecified number of days of sick 1e'llve with pay allowed, all <:lays of 
such minimum sick leave not utilized that year shall be 
accumulative to be used for additional sick leave as needed in 
subsequent years. -12-
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Sick leave is defined as "the absence from his or her post of duty, of any per~on 

because of personal disability due t'> illnes.q or injury, or because he or she has been 

excluded from school by the school district's medical authorities on .qecount of a 

contagious disease or of being quarantined for such a disease in his or her immediqte 

household." N.J.S.A. 181\:30-1. It is not disputed that sick leave time is a ~tatutory 

entitlement pr'lvided to Board employees, as clearly seen by the use of the word "shall" in 

N.J.S.A. 181\:30-2. The only limitation on this sick leave entitlement i~ that it be limited 

to valid illnesses, N.J.S.A. 181\:30-1. To ensure that there is no abuse of this entitlement, 

the school board may require a physician's certificate in order for a teacher to obtain ~ick 

leave, N.J.S.A. 181\:30-4. 

The Legislature, through the enactment of the "Public School Educ'lti'ln Act 'lf 

1975" sought to establish a "thorough and efficient" .system 'lf edue'ltion to fulfill New 

Jersey's Constitutional mandate. N.J.S.A. 181\:7 A-2a(2). The State Board of Educati'ln 

was required to establish goals ond stondards applicable to all State schools in order to 

achieve a "thorough and efficient" educational 'l)'qtem. N.J.S.A.. 181\:7 A-6. One part of 

these goals was to assure the presence of a properly certified and competent teaching 

staff. N.J.A.C. 6:8-6.2(b)6(i). The regular presence of these teachers in their classrooms 

WIIS also considered an important part of achieving an efficient educational pr~rarn. 

N.J.A.C. 6:8-6.2(b)6(ii). Therefore, it was determined that the annuol r.11te of absenteeiqm 

among a district's teaching staff was not to exceed five percent. Ibid. District bo~rds 

were directed to odopt an improvement process to addre<;!'; staff absenteeism if the annuli! 

rate of occasional absences exceeded 3.5 percent. N.J.A.C. 6:8-6.2(b)6(iii). These 

provisions indicate a policy of balancing the rights of teachers to sick leave time with the 

needs or students to have their teachers regularly present in the clas~ro?m in <:>rder to 

achieve a "thorough and efficient" educational system. N.J.A.C. 6:8-6.Z(b)6. It w11s 

pursuant to these regulations that the Board adopted the Policy. 

Arbitrary decisions by boards of educati?n concerning 'lbsences have been addressed 

by the State no11rd. 1\ local board's unwritten personnel practiee ?f denying a teacher a 

salary increment when the teacher was absent m?re than 90 dayq during a school yenr, 

without regard for the reasons f'lr the absences, viol11tes a teacher's ~ick lcnve ri~ht• 
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under ~ lBA:J0-3. Kuehn v. Bd. or Ed. of Teaneck, 1981 ~ 1290, reJeeted, 

1981 S.L.D. 1299, ~. State Bd. or Ed., at p. 3-4 (Feb. I, 1983). The State Board 

ruled that the "sheer maximum" of a number of days absent, without consideration of the 

underlying circumstances of the absences, is not good cause for denying an increment 

under ~ 18A:29-14. The ALJ had declined to rule on the validity of the policy in 

~due to procedural violations committed by the school board. 1981 S.L.D. at 1295-

1296. The Commissioner rejected this ruling and dismissed the petition without 

considerio~ the substance of the teacher's claims. !d. at 1300. In reversmg the 

Commissioner, the State Board critictzed the local board for its unwritten personnel 

practice in that: " ••• board personnel policies should be carefully considered, prepared in 

written form, and publicly proposed and adopted by boards of education." State Bd., at 3. 

The State Board further criticized the local district's failure to consider the causes behind 

the teacher's absences. ~· A teacher who is seriously ill is "statutorily entitled" to use 

her annual and accumulated sick leave. Ibid. Any personnel policy which fails to consider 

the underlying circumstances for absences before disciplining a teacher is arbitrary and 

without any demonstrated rational basis. !_!!. at 4. 

The Hoboken Policy was a written policy adopted after a public hearing process, 

unlike the policy in Teaneck. The Policy itselt, as well as the affidavit of Walter Fine, 

indicates that no disciplinary action is taken if an employee has a legitimate reason for 

being absent. Every step in the Policy requires a conference to be schedule<! to determine 

the factual circumstances surrounding a teacher's leave time. These fact-finding 

conferences further distinguish the Hoboken Board's Policy from the policy rejected as 

unreasonable in Kuehn. See, Kuehn, State Bd.of Ed., at 3-4. 

However, a written and publicly adopted board policy, which evaluates a teacher 

based only upon the number of absences regardless of the reasons for the absences, is an 

arbitrary and unreasonable policy. Montville Township Educ. Ass'n v. Montville Board ')f 

Ed., OAL DKT EDU 8247-83 (Feb. 29, 1984) rejected, Comm. of Ed. (Apr. 16, 1984) 

~.State Bd. of Ed. (Nov. 7, 1984), ~.N.J. App. Div., Dec. 6, 1985, A-ll78-

84T7 (unreported), at 4. The ~valuation guidelines in Montville assigned a rating of 

satisfactory, needs improvement or unsatisfactory, based on the number of days a teacher 
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was absent during a school year. OAL DKT. EDU 8247-83 at 3. The ALJ ruled that thi<; 

process was reasonable !lo long a<; proper consideration .wa<; given to the underlying 

circumstances of the sbsences as required by Kuehn. ~·at 7. The Commis•ioner rej~<'t~d 

this conclusion, holding that such evaluation notices were arbitrary exercises of the 

Board's authority, ~· at 10, because the rating was ba<;e<:J o:;olely on the number of day<; 

absent, regardless of the circumstances or cause of the absences. Ibid. The State Soard 

reversed the Commissioner and found that the '!!Valuations wer'!! not unreason'lble due t0 a 

narrative ineluded in the evaluation describing the underlying causes for the absenee<;, 

State Board, at p. 4. 

The Appellate Division reversed· the State Board's determination and <lir'!!cted an 

order consistent with the Commissioner of Education's decision. N.J. App. Div., A-1178-

84T7, unreported decision at 6. The court discounte<l the inclusion of the narr~tive 

information in the evaluation in that"· •• irrespective of the narrative information which 

may be included in the evaluation report, the simple fact remains that the assigned rating 

is a merely mathematical consequence an<l unaffected by the reason for the absence." ~· 

at 4. A policy of assigning an evaluation grade based solely upon the number of ab~ences 

was held an unreasonable exercise of the Board'!! authority. lbi~. 

Unlike the policy rejected in Montville, the Hoboken Board assigns no evaluation to 

a teacher as a result of toe number of sick leave absences. As Step Ill indicate«, •my 

future action, such as an unsatisfactory evaluati<:>n, occurs only after several fact-finding 

conferences are held. These conferences review the employee's present, as well 'IS p>~St, 

attendance record. As Walter Fine indicates in his affidavit, no disciplinary action is 

taken if legitimate reasons exist for the use of sick time. Hoboken's Policy i• a 

reasonable exercise of Board authority in that the circumstances are considered prior to 

disciplinsry action. Cf., Montville, App. Div. unreported decision, at p. 4. 

The issuance of a warning letter to a teacher who in a two-month period exceeds 3.5 

percent of the prior year's absence rate in the entire school district is an arbitrary and 

unreasonable policy which violAtes the tea<:!her's entitlement to <:iek leave benefit'< 

provided in NJ.S.A. 18A:30-2. Burlington Education Ass'n y. Burlington Bd. of Ed .• OAL 
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DKT. EDU 5114-84 (May 16, 1985), adopted, Comm. of Ed. (July 1, 1985), affirmed, State 

B<l. of Ed. (Nov. 13, 1985). The policy adopted in Burlington evaluated the attendance 

records of its employees every two months, when the local board applied the State Board's 

3.5 percent district-wide staff absenteeism maximum to individual teachers. !g. at 4. If a 

teacher exceeded this percentage, a "warning notice" was issued that indicated the 

teacher needed to improve his: attendance record. !g. at 8, n. 5. This "warning notice" 

was issued prior to a conference with the teacher and regardless of any legitimate reasons 

which might exist for the absences. !g. at 4. [emphasis added] The ALJ regarded the 

warning notice as " •.• the initiation of a disciplinary process in order to conform the 

affected employee's conduct to the established standard." ~· at 18. The policy was an 

arbitrary limitation on teachers• sick leave rights because warning notices were issued in a 

"mechanical fashion" to teachers who were legitimately ill as well as to those who abused 

their entitlement. ~· In adopting the ALJ's opinion, the Commissioner agreed that the 

Burlington board made improper use of the State Board's attendance percentage goal ~· 

at 23. The Commissioner also identified the two-month review period to be too short to 

ascertain a pattern of abuse which would justify a warning notice. ~· at 26. The issuence 

of "warning notices" without considera.tion of the cause of the absences was an arbitrary 

and unreasonable policy which violated N.J.S.A. l8A:30-2. 

The attorney for the HTA argues that the conference notices used by the Hoboken 

Board are identical to the warning notices found to be unreasonable in Burlington. He 

argues that the Hoboken fact-finding conferences ere disciplinary steps in an arbitrary 

and unreasonable ttttendance policy. 

I note that the notice sent to Mr. Gonzales, implementing Step I, merely stated 

"Please meet with me for a conference to discus.s your attendance. Pleese bring this 

letter with you." Unlike the missive in Burlington, this was not e "warning notice" that 

initiated 11 disciplinary process. Burlington, OAL DKT. EOU 5114-84 at 18. While a 

doctor's certificate is required at Step n, no evaluation or warning is issued on the basis of 

this conference. As Walter Fine's affidavit makes clear, no disciplinary action is taken if 

a teacher has made legitimate use of his or her sick time. Contrary to the Burlington 

policy, the Hoboken Board does not mechanicaUy discipline teachers b11sed solely upon the 
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number of absences, Without Ct.>nsidering the legitimacy Of th')se &Menees. The f9Ct

finding Ct.>nferenees held by the Hoboken Board are not dis<;iplinary action-;, in that no 

adver~e evaluation occurs if legitimate reason for the absences exi<;ts. See, In the Matt<>_r: 

of Freehold Regionel High School District, 12 N.J.P.E.R. 17113, p. 277-278 (April 11, 

1986). The Hoboken Policy repre'lents a reason<1ble balancing of the teaeher's sick leave 

statutory rights with the goals of establishing a thorough and efficient scho?l o;y<;tem. 

See, Burlingt?n, OAL DKT. EDU 5114-84 at 18. 

Therefore, after reviewing the erguments of Ct.>unsel and the applicable l11w, I 

conclude that the within Policy io; reasonable and designated to encourage regular teacher 

attendance, which is an obligati->n of til~ Board, pursuant to N.J.A.C. 6:8-6.2(b)6(iii). The 

documents emerging from the Step I and Step IJ conferences are not disciplinary acts, nor 

are they warning notices based solely upon the number of days absent. No disciplinary 

steps are taken by the Board unle~ and until a teacher has abused his or her 5ick leave 

entitlement. Therefore, the attendance Policy of the Hoboken Boord of Educati->n must 

be Ct.>nsidered a reasonable exercise of managerial authority which considers the reasons 

for the uo;e of sick leave time before imposing any disciplinary action. 

Accordingly, it is hereby ORDERED that the pet!tion for declaratory judgment filed 

by the Hoboken Teachers' Association shall be, and is, hereby DISMISSED; and 

It is further ORDERED that the motion of the Hoboken Hoard of Education to 

dismiss the within petition for violation of N.J.S.A. 6:24-1.2 and for lack of ~tanding be, 

and is, hereby DISMISSED. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision jn this matter. However, if SAUL 

COOPERMAN does not so act in Corty-five (45) days and unles.~ such time Hmit is 

otherwise extended, this recommended decision shall become a final decision in accor

dance with~· 52:148-10. 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

DATE 

DATE 

amn/e 

Jl;:_ 9 1986 

Receipt Acknowledged: 

' DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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HOBOKEN TEACHERS' ASSOCIATION, 

PETITIONER. 

v. 

BOARD OF EDUCATION OF THE CITY OF 
HOBOKEN, HUDSON COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record i'lnd initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions submitted bv 
petitioner i'lnd the Board's reply were timely filed pursuant to 
N_,LA_,_L l:l-16.4a, band c. 

Petitioner excepts to that portion of the initial df'cision 
which determines that the disputed attendance policy is a reasonable 
exercise of the Board's managerial authority. More specifically, it 
objects to the ALJ's findings that the conferences held pursuant to 
the policy are not disciplinary actions and that the notices issued 
are not "warning notices" based solely on the number of days 
absent. As such, petitioner asserts that the ALJ h.u ignored the 
precedent established in ~J:If:!Jm. ~u.P.fa. f1ont_vijJ~. ~u_grji. and 
!31:1_r)i ngto!!__C_ity~Ed~·-~_SS()!:_:_, !l_ugr:_<!. The arguments it advances in 
support of the exceptions are the same already posited in its briefs 
and considered by the ALJ in reaching a determination in this matter. 

Upon careful review of the record in this matter. the 
Commissioner is in.agreement with the findings and conclusion of the 
ALJ. He finds the analysis of the issues with respect to the 
attendance policy and pertinent case law thorough as well as 
accurate and the conclusions reached well reasoned and consistent 
with the Kuehn standard. further, he concurs fully with the ALJ' s 
delineation of the factual circumstances in this matter which 
d is t i ngu ish it from f1.o!lt \'l_!l_e • ;;_~_a , and B_u r_!i rtgt em . !l_U_E_r.il . 

Despite petitioner's vigorous arguments to the contrary, 
the procedures deemed arbitrary and capricious in Burlingto!:J, SIJpra, 
are not present in this matter. For example, there is a substant1al 
difference between the receipt of a request to attend a conference 
to discuss one's attendance after four days absence (nearly one-half 
the statutory allotment for sick leave) as described in the instant 
matter and what occurred in B_ur!_tngton, namely, receipt of a "formal 
warning" that one's attendance is in need of improvement based on a 
sheer number that could be as few as 1.5 days if occurring in the 
first two months of the school year. Here, while a number serves as 
a benchmark for an action to occur no judgment h.~s automatically 
been made that irrespective of legitimate reasons that may exist, 
the person's attendance is in violation of Board policy and 
improvement needed. Nor-is Hoboken using a standard which the 
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State Department 
should not apply 

of 
to 

Education had expressly 
individual ·staff members 

declared districts 
as transpired in 

For these reasons and those expressed in the initial 
decision, the Commissioner adopts the initial decision of the Office 
of Administrative Law. Accordingly, the Association's petition for 
declaratory judgment is dismissed and the Board's motions for 
dismissal on procedural ground~ are denied. 

COMMISSIONER OF EDUCATION 

August 14, 1986 
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~tatr of Nrlll 31rnlr!J 

OFFICE OF ADMINISTRATIVE LAW 

MATAWAN REGIONAL TEACHRR.S .• 

ASSOCIA,ON, BOROUGH OP 

MATAWAN, a Municipal Corporation of 

the State or New Jersey, IRIS ALBIN, 

STUART ALBIN, LORRAINE AYANIAN, 

AIDA BEAUDRY, THOMAS BEAPI!RY, 

JILL BINDP.R, RANDY BINDER, 

GERTRUDE BLUMENTHAL, BONITA 

BOYLE, JAMES C. BOYLE, WENDY 

BRODSKY, IRA BRODSKY, SHRRYL 

BROUGHTON, JAMP.S BROUGHTON, 

GERALDINE BRUNGARD, 

MRS. FRANCIS BURNS, FRANCIS 

BURNS, ALFRED J. CASAGRANDE, 

JOANNE CASTRO, MARIANNE 

CORCORAN, GEORGE D. CORCORAN, 

LINDA DB MAJN, RDWARD DH MAIN, 

VICKI L. DB VICO, LOUIS J. DH VICO, 

MARY ELLEN DOLINICK, KENNETH 

DOLINICK, GERALDINB L. 

DUCKWORTH, RAYMOND T. 

DUCKWORTH, ROSLYN EICHENBAUM, 

FRED RICHENBAUM, SUSAN FELDMAN, 

ROBERT FELDMAN, GEORGETTE 

FRANK, ROY FRANK, RORERT 

FRANZBLAU, JOANNE GARGAN, 

JOHN GARGAN, JOYCE GARIPPA, 

IJNDA GJ,OGOWER, WARREN 
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GLOOOWBR, LENA PONG HOR, 

PATRICIA KELLER, EDMOND P.' 

KELLER, LINDA D. KIJEMISCH, DONNA 

LASLO, FRANCIS LASLO, DONNA 

ALVIA LOCKHART, JACKIE 

LOUGHRAN, JAMBS LOUGHRAN, 

GAIL A. LUPO, CHARLES T. LUPO, 

PATRICIA A. LYNCH, PATRICIA 

MARSH, GEORGI MARSH, SHARON A. 

MAUND, PATRICK J. MAUND, 

EUGENE J. MC DONALD, PATRICIA A. 

MC GmNN, MARIA R. MURRAY, 

PETER P. MURRAY, BDELE L. NISKY, 

KATHLEEN A. ODELL, LAWRENCE D. 

ODELL, STEPHANIE PAGANO, THOMAS 

PAGANO, LAURA PARNBSS, WILIJAM 

PARNESS, REGINA A. HEGLER, WAYNE 

HEGLER, EIJZABBTH R. RIKE, MARSHA 

ROSENSTEIN, LEON ROSENSTEIN, 

HAIJCE RUBIN, .JRFP RUBIN, PATRICIA 

SHERMAN, HAROLD SHERMAN, 

KATHLEEN SIEGEL, MARLA SIEMAN, 

JOHN SIEMAN, DENISE SILVERSTHIN, 

LAURENCE SILVERSTHIN, JOAN SMrrH, 

ZULLY SMITH, BONNIE SNOW, 

NORMAN SNOW, HOLLY YOLK, 

WILIJAM YOLK, ELAINE VRABEL, 

individually lind aa representatives of 

a cla.ll, 
Petitioners, 

v. 

MATAWAN-ABERDEEN REGIONAL SCHOOL 

DISTRICT BOARD OF EDUCATION, 

Respondent. 
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Mark J. Bhmda, Esq., for petitioners \iatawan Regional Teaehers Association An<1 
individual petitioners (Oxfeld, Cohen & Rlunda, attorneys) 

James J. Cleary, Esq., for petitioner Borough of Matawan 

Vineent C. DeMaio, Esq., for respondent (Oe\1aio & DeMaio, attorneys) 

Reeord Closed: June 26, 1986 Deeided: ,Tu l y 7, l9A6 

BEFORE DANIEL B. MCKEOWN, ALJ: 

INTRODUCTION 

On JAnuary 10, 1986 petitioners filed 11. ten eount Petition of Appeal before the 

Commissioner of Educ11.tion by whieh they challenge a determin11tion of the MatllwRn

Aberdeen Regional Sehool Distriet Board of Edueation (Board) to reorganize its et1U<"R

tionsl program and organizational structure, otherwise known as Plan C, as of July 1, 

1986. After the Commissioner of Edueation trsnsferred the mAtter on January 31, 1986 

to the Offiee of Administrative Law as 11 <!Ontested ease under N.J.S.A. 52:14F-1 ~ ~·· 

ineluding petitioners' motion for interim relief which was denied,l a prehe11rinf! 

conference was eonducted March 27, 1986 11t whieh the issues to be tried at hearing were 

decided and leave was granted petitioners to amend their Petition of Appeal. After 

petitioners filed an amended Petition of Appeal on April 7, 19!16 and added three count~. 

the Board moved to dismiss two of the three amended eounts and the parties then eross

moved for summary decision on Counts 1 and 2 with supporting briefs and exhibits. 

Summary decision was granted the Board as a matter of law on Counts 1 and 2, while the 

Board's motion to dismiss Counts 12 and 13 of the amended Petition of Appeal was 

denied.2 

A plenary hearing was eondueted June 2 through JuneS, 1986 at the Marlboro 

Munieipal Building, Marlboro. While 11 <!OUnts remain viable, evidenee WRS submitted on 

only four eount!l deemed by petitioners to be in eritieal need of an expedited final decision 

lA copy of the written ruling by whit'h petitioners' motion for interim relief was denied is 
attaehed hereto. 

2counts 1 and 2 alleged that because Plan C was adopted by a 5-4 vote, the adoption was 
eontrary to the Board's by-laws which require the Board to adopt policy by a 2/3 vote 11nt1 
then only by such vote at two public meetings. A eopy of the written ruling by whieh both 
motions were deeided is llttached hereto. 

- 3-

2043 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. liiO. EDU 706-86 

for these reasons. Petitioners seek an order by which Plan C would be set aside which, in 

turn, would set aside the sale of the Broad Street administration building and the Broad 

Street School (Broad Street properties) upon the assertion that the proceedings conducted 

by the Board leading up to and including the S-4 vote approving Plan C and the S-4 vote to 

sell the properties were so tainted by conflicts of interest and other breaches of fiduciary 

duty that the affirmative votes of three Board members must be declared void. 

One of these four counts, Count 11, alleges that the Board accepted a bid and 

entered a contract for sale of its Broad Street properties Cor an amount so far below their 

true market value so as to constitute an Illegal gift of public properties and money. The 

closing date for the transfer of title to such properties may occur as early as July 31, 

1986. Counts 12 and 13 allege that three Board members who voted for Plan C and for 

the sale of the Broad Street properties are tainted by conflicts of Interests or inconsistent 

interests in violation of their fiduciary duty and, as a result, their votes in support of Plan 

C and for the controverted sale should be declared null and void. Count 8 alleges Plan C 

will result in a clear violation of an earlier Order issued by the Commissioner of 

Education in 1980 regarding desegregation. Thus, this expedited initial decision. 

Subsequent to the conclusion of the hearing on June 6, 1986, the parties filed 

letter memoranda in support of their respective positions. The record closed upon receipt 

of the Board's memorandum on June 26, 1986. A diseuss.ion of the evidence submitted on 

Count 8, Count 11, and combined Counts 12 and 13 follows. Prior to this discussion, 

however, it is noted that the Matawan-Aberdeen Regional School District is an all-purpose 

regional school district organized under ~ 18A:l3-2. It consists of Matawan 

Borough and Aberdeen Township. The regional board of edueation eoiiBists of nine 

members. Prior to October 28, 1985, the Board's schools were organized on a grade K-5, 

6-1, 8-9 and 10-12 basis. Plan C, adopted by a S-4 vote at a special meeting conducted 

October 28, 1985, will result in the schools being organized on a K-6, 7-8, and 9-12 basis. 

An integral part of Plan C is the closing of the Board's Broad Street Elementary School to 

pupil use and to close the Broad Street administration building for school purposes. Both 

properties are to be sold, a transa"ction currentlY underway. 
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'· COUNT EIGHT 

Count Eight essentially alleges that Plan C will promote and exacerbate pupil 

imbaiB.nce along racial lines whieh exi.'lts in the school district as a whole because the 

Board's Cliffwood Sehool, assertedly the oldest and most substandard building in the 

district, will remain open. Accordingly, petitioners contend Plan C violates New Jersey 

Jaws against dio;crimination and an earlier Order (P-23) issued by the Commissioner on 

October 31, 1980. This Order, it is noted, directed the Board "• • • to continue its 

efrort.<; with regard to the implementatiOn of [its] approved Desegregation Plan [ P-241 

In support or this allegation, petitioners produced Barbara Anderson, the 

Director or the Office of Equal Educational Opportunity for the New Jersey Department 

of F-ducation. Ms. Anderson testified her responsibilities include overseeing desegregation 

in Mew Jersey public schools, identifying where pupil imbalances along racial lines occur, 

and to monitor plans submitted by school di!':tricts to correct such pupil imbalances. 

Ms. Anderson explained that a review of data submitted by the Board regarding 

implementation of Plan C persuades her that racial balance among pupils would improve 

in variou., schools and that the desegregation plan (P-24) which the Board had submitted 

and the Commissioner approved in 1980 woold be furthered by Plan c. 

At the C!Onclusion of Ms. Anderson'!! testimony, the Board's motion to dismis.o; 

was granted for failure or petitioners to make oot a prima faeie ease that Plan C will 

promote and exacerbate pupil imbalance along raeial lines or that Plan C is in violation of 

the Order issued by the Commissioner during 1980 or, in any way, is in violation of New 

Jersey laws against dl.scrimination. 

n. 
COUNT ELEVEN 

Count Eleven 11.1leges that the Bo11.rd, despite having received a written 

professional appraisal in December 1!184 assessing the Bro11.d Street properties in exeess of 

$1.5 million, accepted a bid and entered a eontract for the sale of the properties in the 

amount of $826,000. Petitioners eontend thAt becAuse the properties were sold so 
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2045 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. "lO. EOU 706-86 

Car below the true market value, the sale constitutes an illegal girt and that, as such, the 

sale must be set aside before title passes from the Board at closing. 

BACKGROUND FACTS 

I PlND the following relevant facts are established by a preponderi!Jlce of 

credible evidence regarding this count. 

l. nuring October 1984, the Board engaged real estate appraiser Calvin 

Schwartz to appraise certain of its facilities, including both Broad Street 

properties which are the subject properties in dispute here. 

2. On or about December 21, 1984 Schwartz submitted to the Board a 

report in which he appraised the market value of the Broad Street 

administration bufiding at $466,000 and the market value of the Broad 

Street Elementary School at $1,091,700. Schwartz did not testify before 

me but his written appraisal (P-2) was received in evidence. 

3. Schwartz's appraisals are based upon his view that the highest and best 

use to a potential purchaser for the Broad Street administration building 

would be to convert It to a multiple user office building. The highest and 

best use of the Broad Street Elementary School, according to Schwartz, 

is as a Matawan municipal building or, alternatively, mUltiple oC!iee use 

(P-2, at p. 37). The Matawan goveming body is not interested in the use 

of this faeiUty as a municipal building. 

4. Both properties are zoned residential which permits uses for single 

family detatched dwellings, or a resident professional's use of 25 percent 

of habitable floor area of the residence as an office, or for public parks, 

playgrounds and recreational facilities, or for municipal buildings, and 

certain conditional uses oone of which include multiple user office 

buildings. 

5. Schwartz, recognizing the limited market of purchasers of school 

buildings, suggested that the Board offer each facility separately at 75 

percent of their respective appraised values (P-2, at p. 113). 
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A!!!!ordingly, S!!hwartz re!!ommended that the Board initially offer the 

Broad Street Elementary S!!hool for sale at $818,800 and then the Broad 

Street administration building at $349,500. 

6. Schwartz re!!ommended that be!!ause potential pur!!hasers of S!!hools 

ranged from lo!!al businessmen to out of state pur!!hasers the Board 

should develop a mer!!handising program by sending mailings to area real 

estate brokers and builders, as well as advertising in area And regional 

New Jersey newspapers, as well as the New York Times 11nd the W11ll 

Street Journal. 

7. A. Fred Maffeo, petitioners' real estate expert witness, reviewed 

S!!hwartz's appraisals 11nd agreed with S!!hwartz's market values assigned 

both properties based on the highest and best use for mixed-Qffi!!e uses. 

Maffeo did not prepare a formal appraisal independent of S!!hwartz's. 

8. The "highest and best use" is a real estate appraisal prin!!iple whieh is 

defined as the most profitable likely use to whi!!h a property ean be put 

(P-2, at p. 36). Nonetheless, if the intended use within the highest and 

best use principle is dependent on an un!!ertain aet of another person, the 

intention !!annot be considered within the definition of highest and best 

use. ld. 

9. The declared highest and best use of the Broad Street properties hy 

Schwartz, mixed-<lffice use, is not presently a lawful use within the 

Matawan zoning ordinan!!e. 

10. MafCeo agrees with Schwartz's written assessment that given the 

location of the faeilities the present zoning would be changed or thAt a 

varian!!e would have to be granted. 

11. Neither S!!hwartz nor Maffeo assigned market values to the Broad Street 

properties on existing zoning ordinanees. Sehwartz did, however, 

calculate the combined value of the land of the properties at $331,000 

(P-2, at p. 46). 
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12. On December 19, 1985 the Board, as part of its comprehensive Plan C 

reorganization, determined to offer the Broad Street properties for sale 

as a single package for a minimum bid of $800,000. 

13. The $800,000 minimum price was recommended to the full Board by 

Board member Brown. Brown was a member of the Board's ad hoe 

committee to manage the implementation of Plan C. The committee 

was also to recommend to the full Board a minimum bid price for its 

Broad Street properties. Brown recommended the price of $800,000 

after having studied the Schwartz appraisal, an earlier study called the 

Smith-Kehoe Report (R-1), and his own notes of Board meetings where 

the sale of the Broad Street properties was discussed. Subsequent to the 

receipt or Schwartz's appraisal, neither Brown nor any Board member 

communicated with him. 

14. Brown knew his recommended price was less than that recommended by 

Schwartz but, in Brown's view, Schwartz's price was not realistic in light 

of public comments made by two Matawan Borough council members 

that there would be neither a zoning change nor a variance granted 

regarding the properties. Neither Brown nor any Board member took any 

measures to gauge the probability of a variance. Brown did rely on 

Schwartz's appraisal that the properties represent 40 buildable lots with 

an appraised market value of $20,000 for each lot. No value was 

assigned to the existing facUlties because as building lots, such facilities 

have to be removed before homes are built. Consequently, the existing 

structures when considered in the total circumstances of existing zoning 

ordinances are liabilities as opposed to saleable assets. 

l!i. During January 1986, the Board advertised for the sale of the Broad 

Street properties for a minimum bid of $800,000. Public advertisements 

were placed in the Asbury Pa,rJc Pres:•1, the Bayshore Weekly, the Home 

News, the Red Bank Register, and the Newark Star Ledger. In addition, 

the Board sent announcements of the proposed sale to aU eommerieal 

real estate agents in Middlesex, Monmouth, and Ocean counties (P-3). 

Tile Board did not conduct a public auction or these properties as earlier 

reported in the letter ruling dated February 4, 1986 and as attached. 
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CONCLUSION 

For foregoing reasons, the Board's defense ot the bar of the limiting period of 

N.J.A.c. 6:24-1.2(b) is SUSTAINED and the petition of appeal herein is DISMISSED. 

This recommended decision may be afrirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATtON, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five {45) days and unless sueh time limit is otherwise extended, 

this recommended deeision shall become a final decision in accordanee with N.J.S.A. 

52:148-JO. 

1 hereby PILE this Initial Deeision with Saul Cooperman for consideration. 

DATE 

DATE DEPARTMENT OF EDUCATION 

AUG 251986 
DATE 

js 
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further, an interpretation of Hyman to require same would supercede 
and fly in the face of legislative intent, which is clearly stated in 
N.J.S.A. 18A:29-4.3: 

The board of education of every district 
employing one or more teaching staff members having full 
time supervisory or administrative responsibilities shall 
adopt salary schedules for each school year that begins 
after the effective date of this act [Jan. 7, 1974] for all 
such members, except that for a superintendent of school 
a board may adopt salary schedule ••. [emphasis added]. 

A salary guide for the superintendent is permissive, and the 
Board herein has opted not to adopt one. {!!!·islip op. at 4] • 

See also Bolger v. Bd. of Ed., Keansburg, 1979 S.L.D. 94, aff'd State Board, 1979 

S.L.D. 99, aff'd App. Div., 1980 S.L.D. 1478: 

In his review of the record herein, the Commissioner finds 
that the Board has not established a salary guide for the 
superintendent; however, it is not required to do so. The pertinent 
statute, N.J.S.A. 18A:29-4.3, does not mandate a salary schedule for 
superintenderrtsimd nothing in the record shows the existence of any 
salary schedule for petitioner ••• [~:l 1979 ~at 96). 

Based on the foregoing, therefore, I CONCLUDE petitioner's claim of 

entitlement to placement on a superintendent's salary guide under statutory or det!isional 

law and his claim the Board here improperly denied him such placement should be and are 

hereby REJECTED. 

Petitioner's final assertion, that Board action violated public policy behind 

evaluation procedures and salary-fi'lCing, was not, as pointed out by the Board, contained in 

the petition of appeal. At!eordingly, It may not properly be addressed and resolved now. 

It is REJECTED. 
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nevertheless valid, he suggested the Board's later action in allocating in the succeeding 

year's budget an amount sufficient t~ pay the increased salary evidenced Its true intent, 

thus validating an otherwise unauthorized action of the president and secretary in 

executing with the superintendent the new contract. The Board later resolved to correct 

the contract amount and to leave it at the previous year's salary. The Commissioner held 

it was entirely proper and normal procedure for the Board to estimate an amount for the 

superintendent's salary for the suceeding year in preparation of its budget. But the 

amount was no more than an estimate for budget purposes. 1n that sense, it was said, it 

was not a final determination or authorization from which vested rights flowed. Mere 

allocation of an amount to a salary account in a budget by a board preparing the budget 

could not bind the next board and remove its power to fix salaries for the ensuing school 

year. !!!· at 5-6. 

Based on the foregoing, therefore, I CONCLUDE that petitioner's argument the 

Board here had fixed and established his salary for 1985-86 at $64,200 by the act of 

incorporating that amount in its 1985-86 budget must be R&JECTED. It follows 

necessarily, it seems to me, as well,. that petitioner's arguments that Board action 

actually fixing his salary at $60,000 a year for 1985-86 on September 4, 1985 constituted 

unlawful withholding of salary increment under N.J.S.A. 18A:29-14 or unlawful salary 

reduction under N.J.S.A. 1BA:28-51ikewise must fail. They are hereby REJECTED. 

Petitioner argued next that under Hyman v. Bd. of Ed. Twp. of Teaneck, 1983 

S.L.D. - (Aug. 15, 1983), reversed st. Bd. of Ed., 1985 ~- (March 8, 1985), aCf'd 

App. Div. A-3508-8477 (Feb. 26, 1986), he as superintendent had a right, and the Board 

had the duty, of placement on a salary guide as for a teaching staff member under 

N.J.S.A. 18A:29-4.1. That question too would seem to have been laid at rest in 

Silverman: 

There can be no dispute that a local board has a duty to fix 
the salary of its superintendent. See N.J.S.A. 18A:l7-19. However, 
the fixing of said salary does not require a salary guide adoption and, 
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!! 

Petitioner arguedl that the action of the Board in budgeting his salary, under 

line item 110-F, at $64,200 for 1985-86, the budget for that year having finally been 

adopted on June 5, 1985, was the actual or constructive act of "fixing" the 

superintendent's salary under N.J.S.A. 18A:17-19. That being the ease, he said, later 

Board action on September 4, 1985 constituted either the unlawful withholding of a salary 

increment under N.J.S.A. 18A:29-14 or the unlawful reduction of salary under N.J.S.A. 

18:28-5. The flaw in his reasoning, however, lies in the assumption that budgetary salarv 

allocations are actions fixing salaries. The assumption has been rejected as without 

merit. In Silverman v. Bd. of Fil., Borough of Harrington Park, 1986 S.L.D. -(April 28, 

1986), a tenured superintendent challenged action of the board establishing his 

compensation for 1985-86 at the same level as for the previous year 1984-85. An 

administrative law judge held, and the Commissioner affirmed, that: 

Petitioner's position that appropriations for salaries 
incorporated in a board's adopted budget represent fixed expenditures 
is without merit. If that were so, an absurdity would exist in the 
prohibition of unexpended appropriations from which no surplus 
account could exist. The budget must viewed as a fiscal plan to 
enable a board to fulfill its responsibilities to provide for thorough 
and efficient educational opportunities for its pupils. Said 
appropriations therein must not be construed to be mandatory 
expenditures, other than those required by board indebtedness, law or 
adopted policy. In the instant matter, I know of no law or policy 
adoption by the board which requires the budget appropriation for 
superintendent's salary to represent his fixed salary. [slip op. at 5] • 

In Vandenbree v. Bd. of Fil., Dlst. of Wanague, Passaic County, 1967 S.L.o. 4, a 

superintendent sought to set aside a determination fixing his salary for 1965-66 at the 

same level as that for 1964-65 on the ground the action violated his contractual rights. It 

appeared the superintendent had executed a contract for a larger amount for the 1965-66 

school year, but it also appeared the Board itself had never officially resolved to 

authorize the contract. To buttress the superintendent's claim the contract was 

1 What follows in paragraphs 0, m and IV is obiter dictum. Because the evidential 
record appears concise and because the parties have addressed and argued other issues, 
the writer has done likewise, respectfully, in the interest of ultimate judicial economy. 
By that I mean in ease the decision in paragraph ( is reversed by the agency head, the need 
to remand may be averted. 
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DISCUSSION 

! 

Evidenee is plain from J-2 and finding no. 17 that the Board passed a resolution 

on September 4, 1985 fixing petitioner's salary for 1985-86 at $60,000. Equally plain is 

the faet the petition here was not filed in the Department of Edueation until January 9, 

1986, more than four months later. N.J.A.C. 6:24-1.2(b) provides: 

The ·petitioner shall file a petition no later than the 90th day 
from the date of the reeeipt of the notiee of a final order, ruling or 
other aetion by the distriet board of edueation whieh is the subjeet of 
the requested ease hearing. 

Aetion of the Board in open session, it may be suggested, and as memorialized in 

Board minutes, eonstituted due and suffieient notiee to petitioner of the salary so fixed, 

and of whieh he prese~tly eomplains. No reason has been advaneed to justify an inferenee 

the 90-<lay limiting period should not be strietly interposed: that is, there does not appear 

from evidenee of reeord any reason for relaxation or dispensation of it to avoid injustiee 

under N.J.A.C. 6:24-1.17. Petitioner himself as ehief sehool administrator has the right 

to a seat on the Board, moreover, under N.J.S.A. 18A:17-20, and may not be heard to deny 

notiee or knowledge of Board aetion fixing his salary on September 4, 1985. An 

unexplained and unjustified delay in filing a petition in timely fashion requires invoeation 

of the limiting bar. Cf. Riely v. Hunterdon Central High Sehool Bd. of Ed., 173 N.J. 

Super. 109, 112-4 (App. Div. 1980); and North Plainfield Edueation Assoeiation v. Bd. of 

Ed., Borough of North Plainfield, 96 N.J. 587, 594-5 (1984). 

Based on the foregoing, therefore, I CONCLUDE the petition of appeal in this 

matter should be, and is hereby, DISMISSED as untimely filed under N.J.A.C. 6:24-1.2(b), 

there having been made out no reason for relaxation thereof under N.J.A.C. 6:24-l.l7. 
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9. The Board of Education did not send a letter to Charles Juris informing 

him that his salary increment had been withheld for the 1985-86 

academic year. 

10. There had been occasions in the past where, through mutual 

understanding, salary increases for the superintendent were not 

formalized until the salaries of other employees in the district had been 

established through contractual negotiations. 

11. Charles Juris is not on a salary guide or schedule that represents his 

level of academic preparation or the number of years of service in the 

district. 

12. Classroom teachers are on a salary guide reflecting their levels of 

academic preparation and the number of years of service in the district. 

13. J-5 is a true and accurate copy of the composite evaluation that was 

provided to Charles Juris for the 1984-85 academic year. 

14. J-6 is a true and accurate copy of a memoradum addressed to Jim Keogh 

and delivered to him and each Board member on or about October 24, 

1985. 

15. Beyond the composite evaluation, the Board of Education did not deliver 

any further documentation regarding the evaluation for the 1984-85 

academic year. 

16. The Board has set forth the official allocation of salary for Charles Juris 

in the budget for the 1986-87 academic year at $60,000. 

17. on September 4, 1985, the Board of Education passed a resolution so 

fixing his salary at $60,000. J-2. 
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of Fact: 

ADMISSIONS. STIPULA110NS AND FINDINGS OF FACT 

The parties having so admitted and/or stipulated, I make the following Findings 

1. Charles Juris has been employed as chief school administrator of the 

Ridgefield Park school district since 1973. 

2. Charles Juris is tenured in the position of chief school administrator. 

3. On June 5, 1985, the Board of Education of Ridgefield Park formally 

adopted the budget for the 1985-86 academic year, after the Initial 

budget had been defeated by the voters. J-1. 

4. On June 5, 1985, the Board of Education passed, by formal resolution, 

the final 1985-86 budget for the Ridgefield Park Board of Education. J-

2. 

5. Pages 13 and 14 of the minutes of the Board of Education meeting of 

June 5, 1985 are true and correct copies of the official pages 002916 and 

002917 in the Board minute ledger. J-3. 

6. J-4 is a true and accurate representation of the salary level of Charles 

Juris from 1972 to the 1984-85 academic year. 

7. The salary of Charles Juris in the 1984-85 academic year was $60,000. 

8. The Board of Education did not pass any resolution formally 

implementing the provisions of N.J.S.A. 18A:29-14 for the purpose of 

withholding the salary of Charles Juris as a form of discipline or 

punishment for not doing a good job during the 1984-85 or 1985-86 

academic year. 
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8, 1985), aff'd App. Oiv. A-3508-8477 (Feb. 26, 1986); and that such action and action in 

failing to increase his salary for 1985-86 constituted unlawful withholding of salary 

increment, contrary to N.J.S.A. 18A:29-14, and/or unlawful reduction of his salary, 

contrary to N.J.S.A. !8A:28-5 and N.J.S.A. 18A:l7-I9. He sought judgment of the 

Commissioner of the Department of Education to declare the Board's action and/or 

nonaction unlawful as alleged, to order restoration of his salary at an appropriate level, 

together with back pay, and to order the Board henceforth to comply with the law 

requiring establishment of a salary guide. The Board admitted petitioner's tenure position 

generally at his present salary level at $60,000 per year for 1985-86, but denied 

petitioner's remaining claims and raised the affirmative defense of the bar of the limiting 

period of N.J.A.C. 6:24-1.2. 

The petition of appeal was filed In the Bureau of Controversies and Disputes of 

the Department of Education on January 9, !986. Accordingly, the Commissioner 

transmitted the matter to the Office of Administrative Law on February 3, 1986 for 

hearing and determination as a contested ease in accordance with ~- 52:14F-! et seq. 

On notice to the parties, a prehearing conference was conducted In the Office of 

Administrative Law on March 26, 1986 and an order entered. It was e~tablished the 

parties were to confer for the purpose of fashioning stipulations of aU relevant and 

material propositions of fact, including documentation, which thereafter were to be filed 

in the cause no later than ten days before hearing. Therearter, the matters at issue were 

to be addressed and resolved as if on cross-motions for summary decision, in accordance 

with N.J.A.C. 1:1-13.1 !1 !!9.•• on pleadings, admissions, stipulations, documentation and 

memoranda of law. AU such stipulations, documentation and memoranda of law having 

been filed, the record closed on August 1, 1986. At issue in the matter generally are (l) 

whether petitioner shall have established by a preponderance of the credible evidence that 

his salary for 1985-86 was improperly set by the Board; (2) whether Board action 

constituted the unlawful withholding of salary increment contrary to N.J.S.A. I8A:29-4.1; 

(3) whether Board action constituted the unlawful reduction of petitioner's salary for !985-

86 under ~· l8A:28-5; and (4) whether petitioner is entitled to salary guide 

placement under Hyman v. Bd. of Ed. Twp. of Teaneck, 1983 S.L.D. -(Aug. 15, 1983), 

reversed St. Bd. of Ed., 1985 S.L.D. -(March 8, 1985), aff'd App. Div. A-3508-8477 (Feb. 

26, 1986) 
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OFFICE OF ADMINISTRATIVE LAW 

CHARLES A. JURIS, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

TOWNSHIP OF RIDGEFmLD PARK, 

BERGEN COUNTY', 

Respondent. 

IMITIAL DECISION 

OAL DKT. NO. EDU 0768-86 

AGENCY DKT. NO. 8-l/86 

Jeffrey A. IJerf&'es, Esq., for petitioner 

Robert H. GreenwCMXI, Esq., for respondent 

(Greenwood & Sayovitz, attorneys) 

Record Closed: August 1, 1986 Decided: August 20, 1986 

BEFORE JAMES A. OSPENSON, ALJ: 

Charles A. Juris, a tenured chief school administrator of the Board of Education 

of the Township of Ridgefield Park, Bergen County, alleged that, although his !985-86 

salary was budgeted and fixed by formal Board action approving the budget at $64,200 on 

June 5, 1985, the Board nevertheless continued paying him at the level of $60,000 for 1985-

86, the same salary he received for the previous year, 1984-85. He alleged the Board has 

failed and refused to place him on a salary guide as required by Hyman v. Bd. of Ed. Twp. 

of Telll\eck, 1983 S.L.D.- (Aug. 15, 1983), reversed St. Bd. of Ed., 1985 S.L.o.- (March 
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IN THE MATTER 0!' THE TENURE 

HEARING OF WEDA M. MOSELLIE, 

SCHOOL DISTRICT OF THE TOWN OF 

PHILLIPSBURG, WARREN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties pursuant to N.J.A.C. l:l-16.4a, band c. 

Upon review of the record, 
conclusion of the Administrative 
pre~udice, the tenure charges 
deficient. 

the Commissioner agrees with the 
Law Judge dismissing, without 

herein as being procedurally 

The Commissioner observes the contradiction in the initial 
decision concerning whether, as stated in the initial decision, 
ante, the charges, without a statement of evidence, were received by 
respondent or, as stated in the initial decision, ante, whether the 
Board failed to provide respondent with a proper atatement of 
evidence under oath. The Commissioner finds that the issue of 
whether the statement of evidence under oath, which was presented to 
respondent, met the standards established by statute and case law is 
moot in view of the fact that respondent was not given adequate time 
to respond to the charges. 

Having determined that the Board's petition in the present 
matter is fatally defective procedurally, pursuant to N.J.S.A. 
18A:6-10 et !_ll., and N.J.A.C. 6:24-5.1 et seg., the pet1t1on u 
ordered dfSmissed without preJudice. As such, the Board is directed 
to pay respondent her full salary as of the date it suspended her 
without pay, April 8, 1986, because it failed to properly certify 
tenure charges against her. As in In re Kunz, supra, and In the 
Matter of the Tenure Hearing of Michael Wallwork, School Distr1ct of 
the City of Orange, decided July 1, 1985, the Commissioner 
determines that, in light of the gravity and nature of the charges 
of the alleged misconduct against respondent, the Board is in no way 
precluded from correctly recertifying the tenure charges and 
continuing her suspension from active employment while pursuing its 
investigation of the circumstances surrounding respondent's alleged 
arrest. N.J.S.A. 18A:6-8.3 Further, in light of the seriousness of 
the allegatlons in this matter, the Commissioner directs that the 
Phillipsburg Board inform him within 60 days of receipt of this 
order of its actions relative to this matter. 

The initial decision of the Office of Administrative Law is 
affirmed. 

COMMISSIONER OF EDUCATION 
SEPTEMBER 29, 1986 
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I hereby PILE this Initial De<::lslon with Saul Cooperman ror consideration. 

DATE~~~~ 

DATE DEPARTMENT OP EDUCAT!ON 

AUG 221986 
DATE 

js 
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opportunity to submit a written statement of position and a written statement of evidence 

under oath with respect thereto. Only arter consideration or the charges, statement or 

position and statements of evidence presented to it may a board determine whether there 

is probable cause to eredlt the evidence in support of the charges and whether the 

charges, If credited, are sufficient to warrant dismissal or reduction of salary. N.J.S.A. 

18A:6-ll; and see Tenure Hearing or Feitel, 77 S.L.D. 451, aCf'd, State Board, 77 S.L.D. 

458; Tenure Hearing of Verra, 1983 S.L.D. - ( - ); Tenure Hearing of Hamlin, 1982 

~ 687; and N.J.A.C. 6:24-5.1, 5.2. See also Tenure Hearing of Rubenstein, 1986 

S.L.D. -(Mar. 19, 1986). 

CONCLUSION 

Based on the foregoing, I CONCLUDE the tenure charges herein ere 

procedurally deficient for failure of the Board to have furnished respondent with a proper 

statement of charges, failure to have provided a proper statement of evidence end failure 

to have provided respondent an opportunity to submit a written statement of position 

before determination of the charges by the Board, contrary to N.J.S.A. 18A:6-ll. The 

procedural deficiencies require the charges be dismissed. I ORDER them DISMISSED, 

without PREJUDICE, however, to reconsideration thereof by the Board consistently with 

statutory mandate. Against that contingency, nevertheless, I ORDER respondent 

reinstated to active service and compensated at run salary as of and from the date of her 

suspension without pay. Lastly, the Board Is DIRECTED to inform the Commissioner of 

the Department of Education, within 60 days of date of final agency decision in this 

matter, of any action in disposition of the matter. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCA'IlON, SAUL COOPERMAN , who by 

law Is empowered to make a final decision in this metter. However, if Saul Cooperman 

does not so act In forty-five (45)·days end unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~· 

52:148-10. 
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Respondent was suspended without pay effective April 8, 1986, for a period of 120 days 

pending resolution of the tenure charges. A certificate of determination was Ciled by the 

Board secretary with the Commissioner on April 23, 1986. 

On May 16, 1986, respondent filed her answer with the Commissioner denying the 

charges and raising artirmative defenses that included assertions the charges were 

procedurally insufficient. 

The Commissioner transmitted the matter to the Office of Administrative Law 

on May 21, 1986 for hearing and determination as a contested case in accordance N.J.S.A. 

52:14F-1 !.!. ~· 

On notice to the parties, the matter came on for prehearing conference in the 

Office of Administrative Law on June 20, 1986. At that time, respondent moved to 

dismiss the tenure charges for procedural irregularity and insufficiency under N.J.S.A. 

18A:6-11. The procedural facts in the matter were undisputed. The charges, without a 

statement of evidence, were received by respondent on 3:06 p.m., Friday, April 4, 1986. 

By letter to respondent on April 8, 1986, the Board secretary notified her the Board had 

on April 7, 1986 certified tenure charges to the Commissioner of the Department of 

Education. For purposes of the motion, respondent and the Board agreed there was no 

statement of evidence submitted to respondent and she was not given 15 days by the 

Board to respond to the charges or a statement of evidence supporting them. 

The evidential record on the motion to dismiss charges was completed on August 

15, 1986, at which time the record closed. 

DISCUSSION 

Jurisdictionally essential for the flllng and certifying of tenure charges against a 

teaching staff member are a statement of the ev~dence supporting the charges, an 
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t!,;tatt of Nru• lh•rsrn 

OFFICE OF ADMINISTRATIVE LAW 

TENURE REARING OP WEDA M. MOSELLIE, 

SCHOOL DISTRICT OP THE TOWN OP 

PRILUPSBURG, WARREN COUNTY. 

w. 8o)'d Rarbourt, Fsq., for the Board 

stephen B. Hunter, Fsq., for respondent 

(Klausner&: Hunter, attorneys) 

Record Closed: August 15, 1986 

BEFORE JAMES A. OSPENSON, ALJ: 

nmu.L DECJSION 

OAL DKT. NO. EDU 3394-86 

AGENCY DKT. NO. 100-•t/86 

Decided: August 19, 1986 

The Board or Filueatlon of the Town of' Phillipsburg, Warren County, considered 

charges of unbecoming conduct, insubordination, incapacity and incompetence against 

Weda M. MoseUie, a tenured teaching staff member, on April 7, 1986. It determined the 

charges were sufficient, if true, to warrant her dismissal or reduction in salary under the 

Tenure Employees Rearing Lov., N.J.S.A. 18A:6-10 !!_ ~· On April 14, 1986, the Board 

filed those charges with the Commissioner of the Department of Filucation. 
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The Commissioner is in total agreement with the ALJ's 
rejection of such arguments as providing documentation that peti
tioner had, in fact, met his evaluation obligations. The burden of 
proof rests with petitioner to demonstrate that he had not failed to 
complete his assigned duties as alleged. The record clearly docu
ments he did not carry this burden. Petitioner offers nothing but 
assumption and implication to document his argument that he was 
excused from fulfilling his responsibility to evaluate five staff 
members. Reliance on such was clearly at his own peril. 

Further, petitioner's argument that he completed the same 
number of evaluations the prior year as the year in question, namely 
one, stretches the bounds of credibility. Surely the Commissioner 
is not expected to accept that completion of one evaluation out of 
eleven assigned in a prior year somehow justifies reversal of the 
Board's action to withhold an increment when only one out of six are 
completed the subsequent year. Such an argument is tantamount to 
accepting that the failure to complete one • s evaluation responsi
bility the prior year precludes a board from invoking disciplinary 
action in the subsequent year when the number of evaluations 
completed remains the same. That such an argument is absurd is 
readily apparent. 

Accordingly, the recommended initial decision is adopted as 
the final decision in this matter for the reasons expressed therein 
as well as above. 

The Petition of Appeal is hereby dismissed with prejudice. 

COMMISSIONER OF EDUCATION 
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Petitioner also avows that the conclusion that he demon
strated a lack of self-restraint and control in dealing with 
students and parents fUes in the face of the realities of being a 
student disciplinarian. The arguments raised in support thereof are 
essentially the same as those presented and considered by the AW 
during the hearing of this matter. In addition, he avers that 
(1) there is no basis for the AW's conclusion that it is not the 
number but petitioner's conduct which gives import to the parental 
letters and (2) there is absolutely nothing in the record to sub
stantiate that four isolated instances out of 1,708 documented 
contacts with parents and students demonstrates a lack of self
restraint or controlled behavior. 

Again, the Commissioner is unpersuaded by petitioner's 
argument that the ALJ erred and agrees with the ALJ that petitioner 
fails to recognize the gravamen of the issue, namely, that it is not 
the "sheer number" of parental complaints but the nature of the 
complaints that are of import. This point is captured well by the 
ALJ when he states: 

It is one proposition to engage in dispassionate 
intercourse when dealing with parents and pupils 
and yet another, when demonstrating "demeaning, 
cynical, sarcastic, rude and discourteous" 
behavior. It is this latter manifestation of 
petitioner's conduct which gives import to the 
parental letter complaints; not the sheer number 
of complaints handled during the course of the 
school year. (Initial Decision, ante) 

Further, the ALJ's citing of and quotation from the 
Sammons, supra, matter is deemed appropriate, namely, that there is 
a heavy duty for self-restraint and controlled behavior on the part 
of professional school employees that is rarely requisite to other 
types of employment. The fact that the complaints were parental 
"perception[s] of [petitioner's] demeanor when being told 'no"' 
(Petitioner's Exceptions, at p. 3) does not preclude the Board's 
consideration of them when determining to take adverse action 
against a teaching staff member. (Guerriero V· Bd. of Ed. of the 
Borough of Glen Rock, decided by the Commissioner March 4, 1985) 
Further, the Commissioner finds nothing contained in petitioner's 
exceptions to convince him that the conclusion of the ALJ, who is 
the trier of fact, warrants reversal. 

Lastly, petitioner alleges that the ALJ erred in concluding 
that he "proffered no other evidence that be was excused from 
performing assigned evaluation duties***·" (Petitioner's Excep
tions, at p. 3) He offers the same arguments advanced during 
hearing, that is, the same number of evaluations was completed as 
the prior year, assumption that the call to the assistant superin
tendent had resulted in excusal of the duty, and implication of 
excusal by the principal while attending a meeting. 
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JOHN J . DOWLING, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN
SHIP OF MIDDLETOWN, MONMOUTH 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were received by 
the parties within the time prescribed by N.J.A.C. l:l-16.4a, b and 
c. 

Petitioner contends the ALJ erred in concluding that he did 
not fulfill his responsibility to supervise extracurricular activi
ties. Upon review of the Discussion and Conclusions section of the 
initial decision, the Commissioner does not find the ALJ reached any 
such conclusion. If there were a conclusion worded as such, it 
would be in conflict with the language of the decision wherein it is 
stated that there was no showing by the Board that once petitioner 
was assigned to extra duty responsibilities, he failed to attend or 
perform his assignment. 

What the Commissioner does find, however, in the initial 
decision, ante, is a conclusion reached by the ALJ which rejects 
petitioner •scontentions that the Board's action to withhold his 
increment was arbitrary because (1) the supervision of extra
curricular events should not have been part of his evaluation 
because the issue is a labor one to be resolved between the Board 
and the association and (2) he never failed or refused to attend an 
event once assigned. The specific conclusion does not state that 
petitioner failed to fulfill his responsibilities to supervise 
extracurricular events. Rather, it states that petitioner's argu
ment completely misses the mark and is meritless, a conclusion with 
which the Commissioner concurs completely. 

The supervision of extracurricular duties as assigned by 
the principal is a specific responsibility contained within peti
tioner's job description (R-1, item 7). The fact that such assign
ments are subject to collective negotiations or are a matter of 
dispute between management and labor does not provide justification 
for ~ teaching staff member to respond to such assignments in a 
manner which at best may be characterized as negative, recalcitrant, 
and begrudging and more readily may be characterized as verging on 
insubordination. The manner/attitude one exhibits in responding to 
assigned responsibilities is a legitimate and integral aspect of 
evaluating performance which a board has every right to consider 
even when a staff member does not refuse/fail to complete the 
assignment. 
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I hereby PD..B my Initial Decision with SAUL COOPERMAN for eonsideration. 

I 8 f2t,f u,;f= 11 d(, 
DATE 

Receipt Aeknowledged: 

DATE 
~v~ 

DEPARTMTOFEifUCATION 

Mailed To Parties: 

AUG 2 01986 ~AW DATE 

ml/EE 
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It was also stated in Theodore c. Seamans et als. v. Bd. of Ed. or the Tp. or 

Woodbridge, 1968 S.L.D. 1, 5, that: "111e Commissioner •.• conceives it is his 

responsibility to examine not only the reasonableness of a board's regulations ••. but also 

the proper use of the board's discretion in the application of such regulations." 

Here, the principal and the Board were fully aware of its own policies. 

However, for them to be bound and fettered by the policy, in light of petitioner's 

behavior, conduct and failure to perform, would be counter-productive, would serve no 

useful purpose and would vitiate the Board's discretionary authority. 

Accordingly, I CONCLUDE that the Board was neither arbitrary, capricious 

nor unreasonable In its action to withhold petitioner's employment and adjustment 

increments for the 1985-86 school year and, therefore, its action is hereby AFFIRMED. 

It is accordingly ORDRRBD that the herein Petition of Appeal be and is hereby 

DJSMJSSBD. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONBR OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision In this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision In accordance with 

N .J.S.A. 52:148-10. 
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Petitioner argues, at Point n, that the Board's action to withhold his increment 

was in violation of the Board's own ·policy and procedures for evaluating administrative 

personnel (P-6, P-7). Petitioner cites Applegate v. Freehold Reg. H.S. Dist. Bd. of Ed., 

1969 ~ 56, which relies, in part, upon the holding In Fitzpatrick v. Montvale Bd. of 

Ed., 1969 ~ 4, where, petitioner contends, the Commissioner has unequivocally 

determined that a local board of education is bound by its own rules. 

Petitioner asserts that he was in receipt of the principal's interim evaluation 

on or about January 31, 1985. He argues that the Board's procedural policies required the 

principal to submit a second evaluation no later than February 28, 1985, in the event the 

principal anticipated or intended to recommend formal action against petitioner (P-7, 

p. 4, Item C.2, "Tenure Evaluatee," b). Petitioner contends he was in receipt of this 

second evaluation on June 6, 1985, a date beyond that prescribed policy. He further 

argues that as a consequence of the late submission of the second evaluation, he was 

deprived of the opportunity to remedy the principal's cited deficiencies. 

The herein record demonstrates that principal Jackson executed an Interim 

Performance Report and conferred with petitioner with respect thereto on January 31, 

1985 (P-1, p. 23). The principal testified, and the evidence so indicates, that he was not 

satisfied with petitioner's performance as evidenced by the abaence of a cheekmark in the 

block on the document which would indicate satisfactory performance. A source of the 

principal's dissatisfaction on January 31, 1985, was petitioner's failure to complete his 

staff evaluations as of December 31, 1984 (P-1, p. 23). In addition, the principal was in 

receipt of teacher and parent letter complaints subsequent to February 28, 1985. To 

suggest that the principal was bound by the Board's policy thereafter Is to plaee form over 

substance. As the Commissioner said in In the Matter ot the Tenure Hearing of Francis 

M. Starego, Borougf! of Sauevme, Middlesex co., 1967 S.L.D. 271, 272: "· •• Evaluation of 

a teacher's competency is generally a matter of total Impression resulting from a 

synthesis of observations made over a period of time •••• " 

While the principal was dissatisfied with petitioner's performance on 

January 31, 1985, he became more so thereafter as a consequence of his "synthesis of 

observations made over a period of [extended] time" ld. 
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demonstrating "demeaning, cynical, sarcastic, rude and discourtj!ous" behavior. It is this 

latter manifestation of petitioner's conduct which gives import to the parental letter 

complaints; not the sheer number of complaints handled during the course of the school 

year. 

The Commissioner has frequently addressed the importance of personal 

example that is incumbent on all public school teaching staff members. In In the 'fatter 

of the Tenure Hearing of Jacque L. Sammons, Sehool District of Blaek Horse Pike 

Regional Camden Co., 1912 ~ 302, 321, the Commissioner observed: 

I CONCLUDE that petitroner's adions, as reflected by the parental letter 

complaints, demonstrate a elear laek of self-restraint and controlled behavior requisite to 

a professional employee and, more importantly, the sensitive administrative position 

which he occupies. 

Petitioner contends that his completion of only one of his assigned staff 

evaluations was not unique to the 1984-85 school year inasmuch as he had completed only 

one such assignment during the 1983-84 school year. Petitioner further contends that 

subsequent to the Assistant SUperintendent's reducing the number of petitioner's staff 

evaluations from ten to six eValuations for the 1984-85 school year, petitioner "assumed" 

the Assistant SUperintendent had excused petitioner from aU of his evaluation duties. 

There Is nothing in this record, other than petitioner's testimony, to support this 

assumption. Petitioner proffered no writing or other evidence that, in fact, he was 

exeused from performing this assigned duty. As a consequenee of petitioner's neglect and 

failure to conduct the required staff evaluations he and the floard can be held to have 

violated the provisions as found at N.J.A.C. 8:3-1.19 and N.J.A.c. 6:3-1.21. 

I CONCLUDE, therefore, that petitioner failed to perform five assigned 

teaching staff evaluations dul'ing the 1984-85 sehool year. 
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2357 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 6533-85 

While the herein record reveals other areas of petitioner's A WPR in which the 

principal is critical of petitioner's behavior, conduct and failure to improve, this concludes 

the recital of the relevant facts in this matter. 

DISCUSSION AND CONCLUSIONS 

Petitioner argues that the Board's action to withhold his 1985-86 employment 

and adjustment increments was arbitrary, unreasonable and/or capricious in that the 

reason for Its actions are unsupported by the facts and, further, that the Board violated 
its own policy and procedure for evaluating petitioner, pursuant to Polley Nos. 308 (P-6) 

and 3008 (P-7). With respect to his first argument, petitioner contends, among other 

things, that the subject of supervision of extra-curricular events should not have been a 

part of his evaluation because this is a labor issue to be resolved between the Board and 

the MTASA. Petitioner further argues that he has never failed nor refused to attend an 

extra--curricular event once he was assigned to do so. 

I COMCLUDB that petitioner's argument completely misses the mark and is 
without merit. the facts demonstrate that petitioner, rather than principal, has 

consistently raised the Issue of extra-curricular supervision by asserting, among other 

things, that such supervision is not a part of petitioner's responsibilities; that his contract 

does not provide for extra duty; and, that his work day encompasses only seven hours per 

day during the regular school week. Petitioner's assertion fiies in the face of his job 

description, of which he is well aware, and which specifically provides that he shall attend 
school11ponsored activities as assigned by the principal (R-1, Item No. 7). Notwith

standing that this item may or may not be the subject of collective bargaining between 

the Board and MTASA, petitioner is obllgated to fulfill his obligations and comport with 
the provisions of his employment position until and/or unless modified by Board action. 

Petitioner contends that the principal's receipt of only four letter complaints 

from parents speaks remarkably well for petitioner in view of the fact that he had 1,708 

documented contacts with pupils and parents concerning pupil discipline. Here, again, 

petitioner fal.ls to recognize the gravamen of the Issue. For the most part, the parents 

supported the school's enforcement of disciplinary policies with respect to their child's 

errant behavior. their complaints, however, were directed to petitioner's attitude and 

demeanor towards them and their children. It is one proposition to engage in 

dispassionate intercourse when dealing with parents and pupils and yet another, when 

-u-
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Petitioner is also responsible for the use of South's facilities lllld the building 

permits by those persons officially connected with the sehool, i.e., pupils and staff 

members, pursullllt to the Board's policies and proeedures (P-11, P-12). 

The parties stipulate that the Board has in foree and effect policies concerned 

with evaluating administrative personnel (P-6), proeedures with respect thereto (P-7) and 

provisions for increments and special bonuses (P-8). 

as follows: 

As a consequence of the Board's Demand for Admissions, petitioner responded 

1. On June 6, 1985, my Principal reviewed with me several 
items under the "Needs Improvement" section of my annual 
evaluation. 

2. Among the Items reviewed were five complaints from parents 
which include four written complaints. 

3. I was notified by letter from my Principal, dated June 11, 
1985, that he was recommending to the Board of Education 
the withholding of my employment and adjustment Incre
ments for the 1985-88 school year. 

4. I was notified by letter from the Assistant Superintendent 
dated June 11, 1985, that the Principal's recommendation 
would be considered by the Board or Education on June 24, 
1985 and was offered: 

(a) Pursuant to Open Public Meetings Aet to have the 
recommendation diseussed In open session, and 

(b) Pursuant to Board Polley 311 an opportunity to make an 
Informal appearance before the Board of Education 
with a representative of my own choosing to discuss the 
recommendation. 

5. t did avail myself of the opportunity to appear before the 
Board of Education with a representative of my own choosing 
on June 24, 1985. 

6. I did receive on June 26, 1985, by certified maU, a letter 
from the Board of Education Secretary stating that the Board 
of Education did act to withhold my employment and adjust
ment increments for 1985-86, which letter identified the 
reasons for the Board's action. ( R-21 
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V. PROFESSIONAL JUDGMENT-ARBITRARY BEHAVIOR 

Principal Jackson was in receipt of a written complaint from a teaching staff 

member coneemed '!lith the disparity of pupil diseipllne treatment by petitioner as 

compared with the diaeipline meted out by Moreman coneeming the same offense. The 

alleged incident oeeurred on Friday, Mareh 8, 1985, where three male pupils fraudulently 

altered a "late pass" and arrived 30 minutes late to their siXth period chemistry class. 

The chemistry teacher's subsequent investigation showed that the pupils had misrepre

sented the reasons and time for their late arrival to the chemistry class. The chemistry 

teacher wrote up cut-slips and pink slips for the pupils and thereafter talked with 

Moreman. Moreman asserted that she woUld handle the matter. Two of the male pupils 

were under the supervision or Moreman (West House) and one pupil was under petitioner's 

supervision (East House). The two pupils under Moreman's jurisdiction were assigned to 

ASP; however, the pupil under petitioner's direction was not disciplined In any fashion. 

Moreover, the pupil's pink slip was never returned to the chemistry teacher- standard 

operating procedure-nor coUld petitioner account for the pink slip (P-1, pp. 10-11). 

The teacher's letter to the principal conclUded by asserting: 

I rarely send pink slips but I feel that lying and misrepresentation 
are valid reasons to do so. I am upset and annoyed that no 
punishment was issued to [petitioner's pupil] and the pink slip is 
nowhere to be found. There must be consistency In the policy and 
procedures for handling these matters. • • • [ P-1, p. 11) 

VI. STIPULATED AND UNDISPUTED PACTS 

Petitioner Is and has been South's safety officer since the opening or the 

school facUlty. Petitioner Is the most Informed and knowledgeable person in the school 

district with respect to the physical layout of the building and has access to a complete 

set of blueprint drawings. Petitioner advises and instructs the custodians as to the 

location ot the mechanical, .electrical and plumbing components of the building. 

Petitioner Is currently under a Workers' Compensation claim as a consequence of an injury 

he sustained while tumlng off a water supply valve located in a wall pit which was 

unknown to a building custodian. 

-9-
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To provide some background on [D.] , she is 11 cl&ssified student as 
of this ye&r. She has been in psyehotherapy for approxim&tely 2 
years, the m&in thrust of whieh hilS been &nd is to &llevi&te 
depression. Despite some slow progress, [D.) eontlnued to be 
depressed &nd, at times, suieidlll until a reeent breakthrough in her 
ther&py. [D's) therapist feels this is the first step towards her 
reeovery from tr&um&tie ineidents which oecurred several ye&rs 
ago. Her re&ction to these ineidents manifests itself in the w&y 
she relates to adults, and men in particular. 

We cert&inly agree that [D.] must conform to the rules at 
Middletown South &nd pay the consequences when these rules are 
broken. Her sign&ture below indicates her understanding of this. 
However, we feel that [petitioner's) approach to diseipline could 
be damaging to her and will not benefit [D.) , our family or the 
school. 

We look forward to our daughter's continued progress towards 
emotion!ll he!llth and her future educational success. We 
appreci&te the efforts of many staff members at South, especi&lly 
Mrs. [B.] and Mrs. [S.], and we thank you for your time and 
consider&tion in this matter. [ P-1, pp. 28-29) 

The princlp!ll reviewed the parentlll letter complaints with petitioner on 

May 6, 1985. Subsequently, on May 29, 1985, Jackson sent petitioner a memorandum of a 

summary conference with petitioner held on May 24, 1985, concerning a parental 

complaint. Therein, the principal referred to petitioner's A WPR and concluded thus: 

This Is the fourth complaint I have received during the 1984/85 
school year regarding your lnterpersonlll relations with parents. In 
each instance the parents perceive tllat you are unwilling to 
consider their point of view. Viewed in light of your individulll 
Professionlll Improvement Plan, which emphasized a need to 
improve your interperson!ll relationships, these compl&ints do not 
indicate suceessful achievement of your objectives. 

In addition, your Interim Performance Report outlined a further 
enmple of the unsuccessful attainment of your outlined 
objectives. 

These stated deficiencies lead me to conelude that you have not 
met the objeetive de!lling with lnterperson&l rel&tionships. 

A full summary will be reviewed in your Annual Written 
Perform&nce Report. [ P-1, p. 19] 

-8-
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upset with petitioner's, "obnoxious, arrogant and rude behavior" toward her. The parent, 

who introduced herself as a former teacher and strongly believed in enforeing pupil 

discipline, was greeted by petitioner with the reply or "so what." The parent continued to 

state: 

When I asked [petitioner] to look into the matter, he stated that 
he would do so only if [pupil] would •squeal on his classmates.' 

During our 'discussion,' [petitioner's) mannerisms and tone or 
voice were nothing but cynical and sareastic. So I wouldn't 
undermine his authority in front of the [pupil], I elected not to 
challenge his attitude or comments at that time. 

I can't believe that an Individual with such a cynical and obnoxious 
attitude can be entrusted with these responsibilities. I'Ve worked 
too long, too hard, and too closely with many principals and 
teachers In the Middletown Distrlet and respect the vast majority 
for their sincere efforts in the education of our children. I cannot 
comprehend the hypoerlsy demonstrated bY [petitioner) by 
belittling me in front of my son when aU I was attempting to do 
was confirm the facts so I eould administer my own discipline. 
[P-1, p. 15) 

Another undated letter from a parent to the principal concerned petitioner's 
refusal to accept a pupil's written absenee excuse beeause It was one minute late. The 

parent attempted to discuss the issue with petitioner. The parent asserted, however, that: 

[Petitioner] beeame very upset and hostile at this time, he 
screamed that I could not speak for him, as he was never late. 
(Sorry I didn't know be was perfect). It (petitioner) had said to me 
that these were the rules, we eould have continued our 
conversation, however [petitioner's] hostile attitude prevented me 
from talking to him any longer. If this attitude represents 
[petitioner] , he should not be In this position. [ P-1, p. 17] 

The principal was In receipt of a letter, dated April 2, 1985, over the signature 

of a pupil and her parents, which stated as follows: 

This letter Is our formal request to transfer our daughter, 
[ D.L.B.], from the East Rouse to West House administration as 
soon as It can be arranged. We feel that further associations with 
[petitioner J would be counterproductive to the emotional well
being of our daughter. We also were treated as one of the 
students - rudely and discourteously - and were placed in a 
'defense' mode during our interaction with him on March 29, 1985. 

-1-
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ceased his investigation by way of Jackson's order and the Boa~ subsequently brought an 

action against the teacher who sponsored and hosted the party .I 

IV. PARENTS' COMPLAINTS- 1984-85 

During the 1984-85 school year, the principal was in receipt of four letter 

complaints concerning petitioner's behavior and demeanor towards pupils and parents (P-1, 

pp. 14-18). The record demonstrates that a major component of petitioner's responsibility 

is the supervision and discipline of approximately 700 pupils in the school's East liouse. 

Petitioner is Involved with pupil discipline on a dally basis, which concerns pupil 

absenteeism, truancy and class cutting, among other things. In the 1984-85 school year, 

petitioner handled approximately 1,200 incidents of class cutting alone. As a consequence 

of a pupil's violation of school rules and regu]ations, petitioner assigns the offending pupil 

to the school's Alternate School Program (ASP}, an In-school suspension activity. 

An undated letter from a parent addressed to the principal complained that 

her daughter was in jeopardy of falling presumably because of the pupil's absence or 

tardiness. The parent asserted that her daughter's bus pass indicated the bus was to arrive 

at the pupil's pick-up point at 7:30 a.m.; however, the bus was arriving at 7:13 a.m. The 

parent contended that the 15-minute differential was significant and when the parent 

complained twice to school authorities, It was to no avail. 

Moreover, the parent was concerned about remarks allegedly made to the pupil 

where the parent stated: "I also resent the statement made to I the pupil] by 

[petitioner] that she Is a loser. The remark upset her very much ••• " (P-1, p. 14) 

In a letter from a parent to the principal, dated December 3, 1984, the parent 

acknowledged that her son had been properly disciplined with ASP for the pupil's rude 

behavior toward a substitute teacher. The parent, who happened to be at the school when 

her son was disciplined, accompanied her son to petitioner's o~Cice to discuss the matter 

with petitioner. In her letter to the principal, the parent asserted that she was extremely 

1See: Middletown Bd. of Ed. v. John Ahem, OAL DKT. EDU 2891-85 (Comm. l')ec, 
October 24, 1985) 
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The herein record demonstrates that the Assistant Principal Job Description 

contains the following provisions: 

'1. Attends major special student events held to recognize 
student achievement, attends school sponsored activities, 
functions, and athletic events as assigned by principal to 
assure legal supervision. 

12. Such other duties as assigned by the Principal or Superin
tendent. [ R-1] 

Notwithstanding the above-cited provisions, the assistant princiPal extra~uty 

assignments have created an ongoing controversy between the principal and assistant 

principals where petitioner and Moreman have riled grievances against the principal. One 

such grievance flled by the Middletown TownshiP Administrators and Supervisors Associa
tion (MTASA) on December 9, 1984, concerned the extra-duty assignment on a legal 

holiday when the schools were officially closed (P-15, p. 8). This matter was resolved by 

the Board's grant of , two compensatory days to petitioner and Moreman for work 

performed on Saturday, November 10, 1984 and Friday, November 23, 1984 (P-15, p. 8). A 

second grievance wu tned on Moreman's behalf with regard to her extra-duty assignment 
to cover a Saturday evening soccer event. Moreman alleged, among other things, that the 

assignment wu beyond the school day and normal school hours. The matter went to 

arbitration where it wu decided in the Board's favor, grounded upon the Assistant 

Principal Job Description (R-1, Item No. 7 and Item No. 12). 

There was no showing by the Board that once petitioner was assigned to extra 
duty responslbilltles, that petitioner failed to attend or perform his aSBignment. 

An incident occurred in mid-March 1985, coneeming an after-school party at a 
Board employee's home where pupils and Board-employed teacher staff members were in 

attendance. Petitioner brought the matter to the attention of Jackson and proceeded to 

conduct an investigation of the alleged incident. Subsequently, Jackson advised petitioner 

to stop his investigation in order for the Superintendent and the Board Attorney to review 

the proper legal procedures to be followed with respect to an Investigation. Petitioner 

contended that the principal was attemptinc to cover-up and "whitewash" the incident and 

threatened to file charges of dereliction of duty against the principal. Petitioner 

-s-
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Tenure Teachers 

February 10 if formal action is anticipated 
'.1ay 15 if no formal action is anticipated [ P-1, p. 231 

On October 30, 1984, Prineipal Jackson executed and completed petitioner's 

A WPR which included, among other things, under "Needs Improvement,~ item no. 3, which 

states, "complete assigned staff evaluation within allocated time frame" (P-1, p. 24). 

Petitioner was In receipt of the AWPR on November 9, 1984, upon which both he and 

Jackson affixed their respective signatures (P-1, p. 26). 

During the 1984-85 school year, Moreman was assigned to observe and 

evaluate ten tenured and non-tenured teaching staff members. Moreman completed two 

observation/evaluations for each of the non-tenured staff members and one each for the 

tenured personnel assigned. During the 1984-85 school year, Jackson completed 33 starr 

observation/evaluations (R-4). AU of South's subject area supervisors completed their 

assigned observations and evaluations for the 1983-84 and 1984-85 school years (R-3, R-4). 

Petitioner was not excused nor relieved of his duty to perform the five remaining teacher 

observation/evaluations for the 1984-85 school year. 

During the 1983-84 sehool year, whl.eh Is not In Issue In the instant matter, 

. petitioner wu assigned the responsibility for the coordination or the sehool's audio-visual 

equipment. Petitioner's assignment carried over to the 1984-85 school year until 

November 1, 1984, at wh!eh time petitioner wu relieved of the responsibility. 

m. COOPERATION-RELATIONS WITH ADMINJSTRATIOM 

Principal Jackson alleges that when petitioner Is requested to supervil!le after

school activities, petitioner asserts that: (1) such activities are not a part of petitioner's 

responsibilities; (2) petitioner's contract does not provide for such extra duty; 

(3) petitioner's duty hours are seven hours per school day, and (4) sueh extra duty Is an 

infringement on petitioner's personal Ute and other responsibilities. The principal alleges, 

among other things, that petitioner refused to supervise an assigned school-sponsored 

dance on ll4ay 10, 1985, unless petitioner received a directive to do so in writing (P-1, 

Item No. 1, p. 6). Petitioner challenged the principal, contending that the proper building 

use permits had not been executed (P-11, P-12). Petitioner subsequently supervised the 

event as a "Personal favor" to the Board's Al!lslstant Superintendent. 
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Petitioner has served as an assistant principal at the Board's Middletown High 

School South (South) since it opened for operation as a school facility in or about 1975. 

Two other school administrators form South's administrative team where they have 

worked together since the school's opening; i.e., Dennis M. Jackson, principal, and Carol 

Moreman, assistant principal. Petitioner and Principal Jackson are employed under 

twelve-month annual contracts while Assistant Principal Moreman is employed under a 

ten-end-one-half-month annual contract. 

South is divided into two sections for administrative purposes where, among 

other things, petitioner is responsible for pupil discipline, schedUling, attendanee and 

supervision In East House, while Moreman has similar responsibilities for West House. 

Petitioner and Moreman are assigned other administrative responsibilities by Principal 

Jackson on a regular annual basis or as !!! !!!:!!:t assignments, pursuant to the Assistant 

Principal Job Deacription (R-1) adopted by the Board. 

n. EVALUATION 

A regular annual assignment of the school's three administrators, among 

others, is the responsibility for the conduct of teaching staff member observations and 

evaluations, pursuant to N.J.A.C. 6:3-1.19 (nontenured) and N.J.A.C. 6:3-1.21 (tenured 

(R-1, Item No. 5}. In the 1983--84 school year, petitioner was assigned the responsibility 

to observe and evaluate 11 teaching staff members. Petitioner completed one observa

tion/evaluation in 1983--84 (R-3). In the 1984--85 achool year, petitioner was assigned to 

observe and evaluate ten teaching staff members by Principal Jackson. Petitioner'S staff 

evaluations were subsequently reduced to six by the Board's Assistant &Jperintendent. 

Petitioner completed one teaching staff member evaluation during the 1984-85 school 
year (R-4). 

Teaching staff member observations and evaluations are to be completed by 

December 31 of each year of the first semester. The second semester required dates for 

the completion of staff evaluatio11!1 are: 

Non-Tenure Teachers 

February 10 if formal action is anticipated 
AprU 30 if no formal action is anticipated 
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defenses, that its action was pursuant to N.J.S.A. 18A:29-14 and, further, that tM 

Commissioner of Education (Commissioner) should not substitute his judgment for that of 

the Board. 

P'ltOCEDURAL ASPECTS 

Petitioner perfected his Petition of Appeal before the Commissioner on 

September 9, 1985. The Board filed its Answer on October 10, 1985, and on October 11, 

1985, the Commissioner transmitted the matter to the Office of Administrative Law for 

determination as a contested case, pursuant to N.J.~.A. 52:14B-1 et !!!9.· and N.J.S.A. 

52:14F-1 ~ !!!9.· A prehearing conference was held on November 27, 1985, where, among 

other things, the single issue for determination by this administrative tribunal was agreed 

upon and hearing dates were I!IIChedUled for AprU 8 through 10, 1986. The hearing was 

adjourned and reschedUled for June 2, 3 and 4, 1986. The hearing was conducted on June 2 

and 3, 1986, at the Borough of Spring Lake Municipal Court. At the conclusion of the 

hearing, the parties requested and were granted leave to submit post-hearing memoranda. 

The last submission was received by the undersigned on JUly 14, 1986, which constituted 

the closing date for these proceedings. 

FINDINGS OF FACT 

Having carefully reviewed and considered the entire record before me, 

Including certain stipulations, the testimony and other evidence offered by the parties, 

and having given ralr weight thereto; and having observed the demeanor or the witnesses, 

and having assessed their credlbUity, I F11fD the following FACTS In this matter. 

I. UNDISPUTED PACTS 

The basis for the Board's action to withhold petitioner's annual employment 

and/or adjustment inerement for the 1985-86 I!IIChool year Is grounded, In major part, upon 

the principal's Annual Written Performance Report (,_WPR) of petitioner, dated June 6, 

1985 (P-1). The principal enumerated four areas of recommended "Needs Improvement" 

by petitioner, under the headings of "Cooperation," "Parents' Complaints - 1984-85," 

"Relations with Administration," "Professional Judgment-Arbitrary Behavior" and 

"[Staff] Evaluation" (P-1). 

-2-
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OFFICE OF ADMINISTRATIVE LAW 

JOHN J. DOWLING, 

Petitioner, 

v. 

BOABD OF BDUCA'nOH OF THE 

TOWNSHIP OF MIDDLETOWN, 

MONMOUTH COUNTY, 

Respondent. 

INmAL DECJSION 

OAL DKT. NO. EDU 6533-85 

AGENCY DKT. NO. 310-9/85 

Wa}'lle J. Opplto, Esq., for petitioner (New Jersey Principals &: Supervisors 
Association) 

Pet• P. Kalae; Esq., for respondent (Kalac &: Newman, attorneys) 

Record Closed; July 14, 1986 Decided; Auqust 18, 1986 

BEFORE LILLARD B. LAW, ALJ: 

STATEMENT OF THE CASE 

Petitioner, an assistant principal with a tenure status in the employ of the 

Board of Education of Middletown Township (Board), alleges that the Board acted in an 

arbitrary, capricious and unreasonable manner to withhold petitioner's employment and 

adjustment increments for the 1985-86 school year, in contravention of N.J.A.c. 6:3-1.21, 

and the Board's adopted policy Procedure No. 3008, "Evaluation of Administrators and 

Supervisors." The Board denies petitioner's allegations and asserts, by way of affirmative 

. 
. \e..- Jc"'-''' I.• All F.quul ()/Jportrmirr /:m,lmw 
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rece1v1ng certification is able to apply the 
above knowledge in practical situations. In 
addition, every on-site evaluation team which 
visits teacher education programs to determine 
approval status shall have appropriate 
specialists in reading as members of the ~eam: 

iv. In addition to the course requirements 
for reading set forth above, colleges are 
directed to N.J.A.C. 6:11-7.65, Standards for 
innovative and experimental programs, and are 
encouraged to utilize these regulations as an 
alternate approach to meeting the reading 
requirements; 

v. This shall be effective September 1. 
1977. 

Contrary to the AW' s determination and in light of the reading 
requirement in effect at the time of petitioner's application for 
nursery school certification embodied in N.J.A.C. 6:11-8.2, the 
Commissioner does not find arbitrary or unreasonable the Board of 
Examiners• determination that petitioner lacked a course in reading 
and was therefore denied the certification she sought. 
Consequently. that part of the initial decision concluding that the 
"State Board of Examiners acted arbitrarily and unreasonably in not 
accepting petitioner's academic credentials and private studies as 
sufficient to satisfy the requirement that her studies include 
literature" is hereby reversed. (Initial Decision, ante) 

Accordingly, the Commissioner affirms in part and rejects 
in part the initial decision. He adopts the ALJ's conclusion 
denying petitioner's application for certification as a nursery 
school teacher based upon the absence of student teaching. The 
Petition of Appeal therefore is dismissed. 

COMMISSIONER OF EDUCATION 

v 
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(2) Knowledge of listening, language 
and functional learning/reading skills required 
for proficient· reading of instructional material 
within the student's major field(s) of 
concentration; 

(3) Knowledge of the relationship 
between content and functional learning/reading 
skills with emphasis on procedures for 
implementation during classroom instruction in 
the student's major field(s) of concentration; 

(4) Knowledge of various classroom 
diagnostic procedures and techniques for 
effective assessment of a prescription based upon 
pupils' strengths and needs in the functional 
learning/reading skills as related to subject's 
specific content field(s); 

(5) Knowledge of a variety of teaching 
techniques, organizational strategies and proce
dures .for selecting appropriate instructional 
materials to adjust instruction according to the 
pupil's strengths and needs in reading as related 
to the student's major content field(s). and 
knowledge of ways to develop positive student 
attitudes toward reading which encourages 
lifetime reading habits. 

ii. In the elementary teacher education 
programs, six semester-hours or at least two 
courses in the teaching of reading shall be so 
constructed that the following minimum specific 
knowledge is developed for these students: 

(1) Understanding the nature of the 
reading process and the various · approaches for 
teaching reading. Understanding of the 
components of the comprehensive reading program 
and how these are related to various pupil 
populations in the elementary school; 

(2) Knowledge of listening, language, 
reading and conceptual skills necessary for the 
proficient reading in all areas of the elementary 
school: 

(3) Knowledge of various classroom 
diagnostic instruments, procedures and techniques 
used for assessing students • strengths and needs 
in reading: 

(4) Knowledge of ways to organize 
reading instruction and materials to meet 
individual needs as revealed through student 
assessment; 

( 5) Knowledge of ways to develop 
positive attitudes toward reading which encourage 
lifetime reading habits. 

iii. The college dean 
certification will attest that 
knowledge is a component of each 
program at that college. and that 
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College, the second entitled "Children's Literature," taken at 
Glassboro State. The record also indicates that petitioner withdrew 
from a third course entitled "Children's Literature Early 
Childhood" while she was at Newark State. (See Exhibit P-1.) 

The Commissioner observes further that on May 5, 1981, the 
Department of Education, Bureau of Teacher Certification and 
Academic Credentials notified petitioner that her credentials 
submitted in an effort to obtain nursery school certification "do 
not contain evidence of the completion of the requirements checked 
below: 

Professional Education 
_X_ study in each of the areas checked below: 

_X_ methods of teaching, including the 
following if they are checked: 

___ x __ reading - (2 reading 
courses)***·" 

(R-1) 

Another area on this document, language arts. is not checked. Study 
in language arts is not equivalent to study in methods of teaching 
reading. As the ALJ properly noted, the relevant certification 
regulation in effect at the time of the Board • s determination was 
N.J.A.C. 6:11-8.4(a)(l3)(iii), which provided that a nursery school 
endorsement required "nursery school methods and curriculum 
including literature, story telling, music, art, and science for 
children two to five years of age." However, wholly separate from 
N.J.A.C. 6:ll-8.4(a)(l3), N.J.A.C. 6:11-8.2(a)(8), captioned "Common 
requirements: all teacher education programs," further required that 
~ candidates for instructional certificate satisfactorily complete 
six credits or two courses in reading. 

8. Reading requirements: 

i. All subject education teaching programs 
shall include six semester-hours or at least two 
courses in the teaching or reading as it pertains 
to the field for which certification is being 
sought. Such courses will be part of an approved 
program, and will be reviewed by the Bureau of 
Teacher Education and Academic Credentials before 
approval of their inclusion is forthcoming. In 
addition, the courses shall be constructed so 
that the following minimum specific knowledge is 
developed for students in subject teaching fields: 

(1) Knowledge of the reading process 
as it applies to the student's major field(s) of 
concentration and knowledge of the components of 
a comprehensive reading program and the 
relationship to the various student populations; 
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BERNICE REGENSTEIN, 

PETITIONER, 

v. 

STATE DEPARTMENT OF EDUCATION, 
DIVISION OF TEACHER PREPARATION 
AND CERTIFICATION, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed 
pursuant to N.J.A.C. l:l-16.4a, band c. 

The record indicates that on Kay 5, 1981 the State Board of 
Examiners issued its determination pursuant to N.J.A.C. 6:11-3.23 
denying petitioner's application to waive student teachmg and for 
college course credit toward certification as a nursery school 
teacher. The specific areas in which petitioner's credentials were 
found to be deficient included credit in reading and student 
teaching. 

that 
The Commissioner is in accord with the AW's determination 

the petitioner's lack of supervised student 
teaching or equivalent experience provided the 
Board of Examiners with a sufficient basis to 
conclude that she had not satisfied the 
requirements for certification as a nursery 
school teacher, and I CONCLUDE that the denial 
should be AFFIRMED [on] that basis and the appeal 
dismissed. (Initial Decision, ante) 

However. the Commissioner does not agree with the AW • s 
rationale regarding his conclusion that 

the State Board of Examiners acted arbitrarily 
and unreasonably in not accepting petitioner's 
academic credentials and private studies as 
sufficient to satisfy the requirement that her 
studies include literature. Therefore, I 
CONCLUDE that the denial of her application for 
certification on that basis should be REVERSED. 

(Initial Decision, ante) 

The Commissioner • 8 review of petitioner' 8 transcript 
reveals that she completed two children's literature courses, one 
entitled "Language Arts in Early Childhood," taken at Newark State 
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EXHIBIT LIST 

R·l Department or Education credentials review summary and supporting documents 

P·l Letter rrom Bernice Regenstein or May 3, 1986 

WITNESSES 

For petitioner: 

Bernice Regenstein 

For respondent: 

Ida Graham, Assistant Director 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCA1l0N, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless sueh time limit is otherwise 

extended, this recommended deCision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

DATE~' ,, ,,g 

AUG 151988 

Reeei~Aeknowledge; • 1 

J.·~V.~...., 
DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

AUG 1 81986 ~~· DATE 

se 
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petitioner's alternative experience in reading. The basis for .the credit given was the 

course taken by petitioner in language arts, according to testimony by Ida Graham. My 

review of her transcript indicates that she also had at least two courses in children's 

literature. While It is not my function to substitute my judgment for that of the Board of 

Education, but rather to ask whether Its action was arbitrary and unreasonable, I note that 

the regulations relied upon do not specifically require any given number of reading 

courses, but refer to a program of college studies including nursery school methods and 

curriculum including literature, story telling and other subjects. Petitioner's academic 

work appears to adequately cover this area. Accordingly, I CONCLUDE that the State 

Board of Examiners acted arbitrarily and unreasonably in not accepting petitioner's 

academic credentials and private studies as sufficient to satisfy the requirement that her 

studies include literature. Therefore, I CONCLUDE that the denial of her application for 

certification on that basis should be REVERSED. 

Notwithstanding that, I CONCLUDE that the petitioner's lack of supervised 

student teaching or equivalent experience provided the Board of Examiners with a 

sutrlclent basis to conclude that she had not satisfied the requirements for certification 

as a nursery school teacher and I CONCLUDE that the denial should be AFFIRMED that 

that basis and the appeal dismissed. 

I also wanted to note for the record that the petitioner Is obviously pursuring her 

goal of being certified as a nursery school teacher with great diligence and determination 

and hope that she can achieve her objective through further experience and with the 

continued assistance of the Department of Education. 

DJSPOSmON 

On the basis of the above findings of fact and conclusions of law, it is ORDERED 

that the decision of the State Board of Examiners denying petitioner's application for 

certification as a nursery school teacher be affirmed an_d the appeal DISMISSED. 

-4-
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There is no dispute as to the above facts and l so PDfD. 

DISCUSSION AND CONCLUSIONS OF LAW 

The issue is whether the Board of Examiners acted arbitrarily and capriciously in 

denying petitioner's request for certification as a nursery school teacher based on her lack 

of student teaching and one additional reading course. Having reviewed the record and 

the regulations, I CONCLUDE that the denial should be affirmed as to the student 

teaching and the appeal dismissed. 

Onder ~· G:U-3.23 applicants are allowed to substitute alternative 

educational background and/or experience. The applicant lacking required preparation 

may supply evidence of alternative education or experience which is reviewed by the 

secretary of the Board, with the help of staff of the Department of Education and 

submitted to the Board for vote, which In this ease was unanimous. See, N.J.A.C. 6:U-

3.23(b), (e). As stated in the facts, the Board concluded that petitioner's experience did 

not make up for her lack of supervised student teaching required by N.J.A.C. 6:U-7 .3. 

Although the Board may consider alternative experiences, the supervised student teaching 

is obviously an important component In the education of any teac>her. While the petitioner 

has had a variety of experiences in the classroom as a substitute and camp or workshop 

teacher, these do not renect the sort of extensive supervised experience as a student 

teacher required by the regulations. Given this, 1 ·Cannot conelude that the Board of 
Examiners' decision not to accept petitioner's experience as an alternative to the basic 

elements of student teaching was arbitrary or unreasonable. 

. As for reading, the regulation in effect at the time of the Board's denial which 

has been moditled to simplify the process of obtaining eertilieationl provide that the 

nursery school certification shall require a program of college studies including literature. 

See, N.J.A.C. 6:ll-8.4(a)(l3)(iii). The regulation does not specify the number of credits in 

reading courses required for certification. As stated, the Board determined that two 

reading courses were required, and only one could be considered satisfied by the 

lDue to substantial changes in the regulation, this reading requirement has 
been dropped and subsumed within overall regulatory requirements for 
certification. Although this has no effect on the issue before me since the 
issue concerns the previous Board action based on the early regulations, 
petitioner is not precluded from reapplying at this time for certiCication. 

-3-
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PROCEDURAL HISTORY 

The State Board of Examiners denied petitioner's request on November 15, 1984. 

The petition which forms the basis for this appeal was Ciled on December 10, 1985 and 

transferred to the Orfice of Administrative Law for hearing on January 23. A prehearing 

conferenCe was conducted on March 3, 1986 and a hearing conducted April 23, 1986. The 

record closed on May 13, 1986 after receipt of post-trial submissions. 

FINDINGS OF FACT 

The facts are not In dispute. Ms. Regenstein sought certification from the State 

Board of Examiners to teach nursery school. The Board, as well as the staff of the 

Department of Education, bad reviewed her academic credentials, as wen as work 

experience, and determined that she lacked the necessary student teaching which her 

experience could not be substituted for and also required an additional reading course 

before certification could be granted. Ms. Regenstein's private readings u wellu work 

experience were substituted for one reading course, but the Board determined that she 

still feU short of the required reading background. The specific experience considered by 

the Board In order to meet the student teaching and additional reading course requirement 

included her BA degree in early childhood from Glassboro, substitute teaching, work in 

various nursery schools and summer camps as well as reading on her own and her travels. 

Review of her transcripts indicates that she had two courses in children's literature, at 

Glusboro and Newark State Cellege. As indicated, the Board gave credit for one of the 

two required teaching courses on the basis of her course work in language arts and efforts 

at self-education, which involved wide reading. 

Ms. "Regensteln testified as to her continuous efforts to get certification, 

including unsuccessful attempts to-matriculate for the required reading course or obtain 

satisfactofy supervised student teaching. Ida Graham, Assistant Director of the Office of 

Teachpr Certification of the Department of Education also testified and indicated that 

she had assisted the petitioner by arranging contacts with various schools and colleges to 

enable her to obtain the required experience. Ms. Regenstein offered a list of her private 

readings of educational material focusing on the teaching of reading. She also described 

various experiences as a substitute teacher, in a variety of nursery schools and day camps 

and emphatically expressed her great desire to teach nursery school. 

-2-
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OFFICE OF ADMINISTRATIVE LAW 

BEB.HICE REGENSTEIH, 

Petitioner, 

v. 
STATE DEPAJlTMEJIT OF EDUCATIOH, 

DIYJSlOH OF TEACHER CERTIFICATIOH, 
Respondent. 

Bernice Jlelenstein, petitioner,~!!. 

Dm1AL DECISION 

OAL DKT. NO. EDU 489-86 

AGENCY DKT. NO. 416-12/85 

Arlene Lutz, Deputy Attorney General, for respondent (W. Cary Edwards, 
Attorney General of New Jersey, attorney) 

Record Closed: May 13, 1986 Decided: August 14, 1986 

BEFORE RICHARD~. MURPHY, ALJ: 

STATEMENT OF THE CASE 

Bernice Regensteln appeals from tbe denial by tbe State Board of Examiners on 

November 15, 1984 of her request for certification to serve as a nursery school teacher 

under ~· 6:11-3.31. The denial was based on tbe fact that her credentials lacked 

supervised student teaching and an additional course in reading. The issue is whether the 

State Board acted arbitrarily and capriciously in denying tbe request for certiCication. 

This opinion affirms and dismisses the appeal. 
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was made ~ecifically in light of the Levine precedent, insofar as 
"parallel and not distinguishable" (at 147). 

Moreover, given the prior remand of the Commissioner. State 
Board and Court in Matawan, s~pra, should the Board vote to deny the 
request for paid extended s1ck leave, the Board is ordered to 
clearly articulate ~ the Thomas circumstances do not parallel or 
are distinguishable from Levine. 

The Commissioner retains jurisdiction in this matter. 

COMMISSIONER OF EDUCATION 

September zq, 1986 
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the aere act of denying the request. Be concurs with the AW that 
it uy well be that the Board did consider the Levine precedent as 
directed by the Appellate Division but that nothing was presented to 
the record to demonstrate that its members were informed that the 
Levine precedent was to be weighed, as well as the four recommended 
factors when reaching a dec·ision and nothing was provided to inform 
why the Thomas circumstances were not parallel/distinguishable from 
~-

In this respect, the Commissioner believes that the Board 
in the instant matter has the same responsibility on remand as the 
~ board did. In Molina it is stated, "Should the Board ulti
mately decide not to grant Molina's request, it must clearly articu
late its reason why 'special case' status ought to be denied on the 
individual facts of this case." (at p. 8) Thus, it is determined 
that the Board herein likewise bad the responsibility to clearly 
articulate not only the factors it considered but also ~ the 
request was denied, given the Levine precedent. 

In other words, within the context of this case, the mere 
vote of "yes" and "no" and a preprinted agenda, do not demonstrate 
whether or not the Board considered the Levine precedent as required 
by the Court, nor does it provide a scintilla of information for the 
record as to why or on what basis Russell Thomas• circumstances were 
not "parallel and not distinguishable" from Levine. {Matawan, 
SUPfa. at 147) Without such information the Commissioner or other 
rev1ew body cannot ascertain if the action was in keeping with the 
standard of uniformity under substantially similar circumstances. 
{Id. at 148) · 

Accordingly, the Commissioner adopts the initial decision 
for the reasons expressed therein and in this decision, including 
the determination that the matter is not barred on the basis of res 
judicata but excluding the discussion on the Open Public Meeting .Act 
(OPMA) as there is no need to reach a determination with respect to 
that issue given the above. The Commissioner does, however, correct 
the ALJ's statement in the initial decision, ante, that the 
Commissioner does not have jurisdiction to void or-to restrain 
actions of nonconforming meetings. While it is true that the 
Commissioner does have circumscribed authority with respect to 
violations of OPMA, he does have full authority to address OPMA 
issues relating/impinging on school law, including voiding and 
restraining a board of education • s actions if a violation of the 
OPMA implicating school law occurred. 

The matter is, therefore, remanded to the Matawan-Aberdeen 
Board to fulfill the requirements of the Matawa_!!, supra, decision. 
Moreover, it is ordered that it fulfill that responsibility in an 
expeditious manner as this matter has been protracted now for over 
four years. Further, the Board's action with respect to this matter 
must be sufficiently clear and documented so as to be able to assess 
whether or not such action is reasonably supported by the record it 
had before it, is not violative of the standard of uniformity under 
substantially similar circumstances (Matawan, supra, at 148), and 
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While the Board is correct in arguing that there is no 
specific legal mandate for a board to provide a statement of reasons 
in exercising its discretion under N.J.S.A. 18A:30-6, this does not 
eliminate the necessity of having sufflcient information brought to 
the record to meet the standard of review for challenges to denials 
under that statute which was articulated by the State Board in 
Liebesi:.ind, supra as based on its review of the court decision in 
~atawan, supra. 

In Liebeskind, su~ra, the State Board determined that 
failure to prov1de the prec1se reasons for the board's denial does 
not necessarily mean that the denial constituted an abuse of its 
discretion under N.J.S.A. 18A:30-6. Rather, it states that it 
"***would uphold the propriety of the Board's decision if it is 
reasonably supported by the record the Board had before it and if it 
is not shown that the Board's decision violated the standard of uni
formity under substantially simi liar circumstances. [Matawan, 
supra)." (at pp. 9-10) 

Thus, in order to grant the Board's motion for summary 
decision in its favor in this matter, the above standard of review 
would have to be met and, in this particular case, the specific 
addi tiona! requirement of Matawan, supra, namely, that the matter 
was considered in light of the Levine precedent "insofar as parallel 
and not distinguishable." 

Upon careful review of the initial decision, ante, and the 
decision as a whole, the Commissioner does not find that the AW 
ever stated that N.J.S.A. l8A:30-6 regulres a statement of reasons. 
Rather, what the ALJ does address in detail is his conclusion that 
the Matawan-Aberdeen Board 

is required by the statute as interpreted by the 
Appellate Division [}!atawan, supra], as well as 
the prior Commissioner decision in the Molina 
[case], to clearly articulate the basis for the 
exercise of its decision in the individual case 
of Petitioner Thomas's request.*** (emphasis 
supplied) (Initial Decision, ante) 

In the instant matter, the record demonstrates that the 
Board's personnel committee considered the same factors as were 
present in the Matawan, supra, case, namely, length of service, 
reason for request, nature of illness, number of days requested. 
Further, it was recommended that all Board members consider the same 
factors. See preprinted agenda for October 21, 1985 Board meeting. 
What the record fails to establish is whether or not the Board's 
decision ( 1) was reasonably supported by the record, (2) was not in 
violation of the standard of uniformity under substantially similar 
circumstances and (3) was reached specifically in light of the 
Levine precedent. Matawan, supra · 

It is in this sense that the Commissioner agrees with the 
AW that the basis for the decision, notwithstanding knowledge of 
the four factors considered, was not articulated and communicated by 
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elements of which bear repeating. The Matawan decision determined 
that no specific legal standards exist to govern the exercise of a 
board's discretionary aut~ority under N.J.S.A. lSA:J0-6 with respect 
to granting requests for extended paid sick leave beyond annual and 
accumulated sick leave (202 N.J. Super. 142, 145 (App. Div. 1985)). 
Thus, what must be determined in cases of this nature is whether the 
Board violated its statutory mandate to determine whether to grant 
benefits in each individual case. (Id. at 148) See also the recent 
State Board decision in Liebeskind v. Bd. of Ed. of Bradley Beach, 
decided May 7, 1986. For four of the five staff members before the 
court in Matawan, it was determined that the denial of extended sick 
leave was reasonably based on the record before it and was neither 
arbitrary nor in violation of the Molina, supra, standard of uni
formity under substantially similar circumstances. (Matawan at 148) 

However, as regards Russell Thomas, while the court 
rejected the argument that the State Board should have ordered pay
ment for the extended sick leave requested, it affirmed the remand 
of his individual case to the Matawan-Aberdeen Board as stated below: 

On appeal the principal argument on behalf 
of Thomas's estate is that he was entitled to one 
week's extended sick leave based on the precedent 
of Albert Levine, a 30-year employee with a 
serious heart affliction, who, the year before, 
had been granted four extra days• paid sick leave 
prior to his retirement at the end of the school 
year. According to this argument, the State 
Board of Education, which affirmed the Commis
sioner of.Education, should not have remanded the 
Thomas application but should have ordered that 
the Board pay the additional sick day benefits in 
accordance with the Administrative Law Judge's 
recommendation. We disagree. The Board should 
have the opportunity to review the Thomas appli
catlon as an "individual case", in the light of 
the Levine precedent, insofar as parallel and not 
distinguishable, and to exercise the discretion 
vested in it by N.J.S.A. 18A:30-6. (emphasis 
supplied) (at 147) 

As pointed out by the State Board in Liebeskind, supra, the 
Matawan court did not specifically address the question of whether a 
statement of reasons is required when a Board exercises its discre
tion under N.J.S.A. 18A:30-6. This issue of statement of reasons is 
another exceptionlraised by the Board, i.e., it objects to the ALJ's 
conclusion that it was required by 18A:J0-6 to issue a statement of 
reasons for its decision regarding the extended paid sick leave, 
specifically referencing page 8 of the initial decision. Further. 
it excepts to the conclusion that the basis of the Board's decision 
was not communicated to petit~oners. 
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MATAWAN REGIONAL TEACHERS 
ASSOCIATION AND THE ESTATE OF 
RUSSELL L. THOMAS, 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE MATAWAN-: 
ABERDEEN REGIONAL SCHOOL DISTRICT, 
MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
Board within the time required by N.J.A.C. l:l-16.4a and band are 
summarized below. 

The Board excepts to what it terms "entry of a summary 
decision in favor of the Petitioners." (at p. 1) More specifically, 
it asserts that because petitioners did not move for summary deci
sion, the Board was denied an opportunity to respond to their argu
ments since such arguments were contained in the brief in opposition 
to the Board's motion for summary decision. It also excepts to the 
ALJ's conclusion that the verification contained in the Petition of 
Appeal complied with N.J.A.C. 6:24-1.3(c). 

As regards these contentions, the Commissioner is unper
suaded by the Board's arguments that the ALJ erred in his determina
tion that the verification was not procedurally flawed. On the 
contrary, he finds the ALJ's reasoning sound and adopts the conclu
sion as his own for the reasons expressed in the initial decision. 

Further, the Commissioner finds as meritless the Board's 
argument that the ALJ's recommended disposition of this matter con
stitutes a procedural flaw because the Board did not have an oppor
tunity to respond to petitioners' arguments contained in their brief 
in opposition to the Board's motion for summary decision. That 
petitioners themselves did not file a motion for summary decision 
does not prevent the ALJ from recommending to the Commissioner an 
order requiring the Board to fulfill the express remand of the 
Appellate Division in ~<l~wan, supra, assuming that the record 
established that the Board had in fact failed to fulfill the 
judicial requirements of that deciS1on-.-That such an order may be 
construed as "favorable" to petitioners is of no moment whatsoever. 

Given the above, it is now necessary to determine if the 
Commissioner accepts the ALJ' s conclusion that the Board failed to 
meet the requirements of the ~atawan, supra, decision, the key 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N' .J.S.A. 52:148-10. 

I hereby FILB my Initial Decision with SAUL COOPERMAN for consideration. 

DATE mc~~5-=-
Receipt Acknowledged: 

DATE 

DATE 
AUG 1 41986 

ds 

-11-
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(5) Counsel Fees 

Both sides seek the award of attorneys• fees and costs. Respondent seeks the 

award of attorneys' fees on the grounds that the petition was brought for purposes of 

harassment and delay, and the petitioners respond by seeking costs of suit as well as 

counsel fees for the Board's alleged delay, bad faith and violation of the Appellate 

Division order. I CONCLUDE that the award of counsel fees or cost to either party is not 

appropriate in this ease for the reasons set forth below. 

Respondent cites the ease of Gibson v. Newark Board of Education, OAL DKT. 

EDU 6160-83, decided by Comm., March 30, 1984, in which counsel fees were allowed by 

the Commissioner to reimburse the petitioner for a suit brought to gain a judicial 

interpretation of the language of a statute and to compel a Board of Education to comply 

with that act. ~did not involve a lawsuit for personal reasons or monetary damages 

intended to benefit an individual, but rather concerned a decision which would benefit all 

of the Board members and the system as a whole. This is not the case here. Petitioners 

have sought a reconsideration of the merits of Mr. Thomas's individual ease under the 

additional sick leave statute. Although the standardS enunciated by the Appellate 

Division may have some benefit to other individuals in future cases, petitioner Thomas's 

prime concern was to obtain six paid days of sick leave. This ease is therefore 

distinguishable from ~· Nor is there any showing of bad faith or deliberate delay of 

the sort that might warrant award of attorneys' fees to an agreed party under ~· 

1:1-3.5. Suddenly there is no evidence that petitioners• appeal was filed to harass the 

respondent and also no proof that the Board acted in bad faith or sought to deliberately 

and unduly delay consideration of petitioner's request for additional sick leave. Under 

these circumstances, neither counsel fees nor costs of suit are in order. 

DISPOSITION 

On the basis of the above findings or fact and conclusions of law, it is hereby 

ORDERED that the action of the Board or Education of October 21, 1985, in denying 

petitioner's request for additional sick leave, be reversed, and the matter be remanded to 

the Board for further proceedings consistent with the decision of the Appellate Division in 

this opinion. 

-to-
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Appellate Division, obtained an exercise of discretion in the individual case of the Thomas 

estate, but without a clear articulation of the basis for that decision, they are in the dark 

and unable to assess or appeal it. Though the exercise of discretion under the statute may 

not have specific standards as such, it must not be arbitrary and should seek uniformity 

with matters in substantially similar circumstances. This cannot be accomplished without 

a clearly and publicly articulated basis for the decision, and that the apparent intent of 

the remand. 

I further CONCLUDE that the petition of appeal is not barred by the doctrines 

of!:!!!! judicata or collateral estoppel. The decision of the Appellate Division affirmed the 

remand directed by the State Board affirming the Commissioner's decision, which found it 

appropriate that the Board carefully reexamine and consider the petitioner's request. 

Indeed, part of the basis for the Appellate Division's decision is that no decision, 

whatsoever, was rendered on petitioner Thomas's application for one-week's extended sick 

leave because of administrative oversight or confusion. §!!, Appellate Division opinion at 

4. Therefore, it can hardly be said that the Commissioner of Education, State Board, or 

Appellate Division upheld the denial by the Board or Education so as to make the matter 

res judicata. To the contrary, a remand was ordered seeking a basis for the decision 

consistent with~ and the overall concern that the action have a reasonable basis on 

the record. 

(4) Exercise of Discretion Under !!.::!M· 18A:30...6 

There can be no determination as to whether the Board's exercise of discretion in 

the petitioner's individual case was proper and not arbitrary, unreasonable or capricious, 

until the basis for that decision is clearly and publicly articulated. Only then can it be 

determined if the action of the Board was reasonably based on the record before it and 

consistent with the ~ standard of uniformity under substantially similar 

circumstances. Because the record does not now reOect the basis for the Board's 

decision, no determination can be made as to whether the exercise of its discretion was 

proper, and I so CONCLUDE. 

-9-
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In particular, I CONCLUDE that the Board of Education is required by the 

statute as interpreted by the Appellate Division, as well as· the prior Commissioner 

decision in the Molina decision, to clearly articulate the basis for the exercise of its 

decision in the individual case of petitioner Thomas's request. While the Appellate 

Division notes that no specific legislative standards are prescribed by~· 18A:30-6 (a 

defect which petitioners have not challenged), it is none-the-less clear that its concern is 

that the Board's exercise of discretion in each individual case be reasonably based on the 

record before it (see page 5). The court was specifically concerned that the Board have 

an opportunity to review the Thomas application in light of the precedent set in the 

~ case insofar as it was a parallel and not a distinguishable case. The Appellate 

Division further determined that the Board's decision in the four other applications was 

neither arbitrary nor in violation ol the !VIolina standard of uniformity under substantially 

similar circumstances, thereby adopting that standard to be applied in the instant case. In 

Molina, which concerns the question of whether a particular. request for additional sick 

days would be considered a "special ease," the ALJ recommended that the Board be 

reversed and the matter remanded so that it could clearly articulate its reason why such 

status should be denied on the individual facts of that case. See, Molina at 8. 

A concern of both the Appellate Division and the Commissioner of Education was 

that the Board of Education exercise its discretion in each individual case and do so upon 

some clearly articulated and reasonable basis upon the record before it. Clearly, neither 

the Commissioner nor the Appellate Division intended that the requirement that the 

exercise of discretion not be arbitrary could be satisfied by the Board's action in merely 

listing several factors to be considered on Its agenda and then summarily voting, with or 

without some closed session discussion, and without any clear articulation of the basis for 

that decision. It may be that the Board of Education in this instance did consider and 

discuss the Levine precedent and other matters in closed session so that its decision was 

reasonably based upon the record before it, but this is not enough. In order for the 

petitioner, the Commissioner, or the Appellate Division to be in 11. position to assess 

whether the exercise of discretion in this individual case was arbitrary or in violation of 

the ~ standards, the basis for that decision must be clearly articulated and 

communicated. It is not sufficient that the Board consider in closed session (assuming 

that it did so here) those factors which provide the reasonable basis of its decision upon 

the record without some indication on the public record as to 11. precise basis of that 

decision. The petitioners have, through the intervention of the Commissioner and 
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(3) The Appellate Division Decision 

Ttle respondent Board argues that the petition of appeal does not allege any facts 

which would constitute a violation of the Commissioner of Education's decision or the 

ruling of the Appellate Division. Specifically, respondent notes that the Commissioner did 

not order the Board to reconsider his decision but merely found it appropriate that the 

Board carefully reexamine and consider its action. The respondent argues that it did so, 

and considered a list of factors in exercising Its discretion under the act. By 

reconsidering and reexamining the petitioners' request, respondent argues that it also 

complied with the Appellate Division's decision affirming the remand. 

The petitioners first contend that the Commissioner's decision rejecting the 

administrative law judge's order was mandatory in the sense that it required the Board of 

Education to carefully reexamine and consider its action. As to the Appellate Division, 

respondent argues that the eourt affirmed the State Board's remand out of concern for the 

principle established in Molina v. Board of Education of East Orange, OAL DKT. EDU 

7276-82, decided by Comm., May 3, 1983, 1983 ~· ___ ,that the Board's exercise 

of discretion out of this statute must be clear and consistent and applicable to all persons 

in substantially similar circumstances. Thus, the Board did not have the option of 

superficial affirmance of its past decision without full consideration of the merits and of 

persons in similar situations. The Appellate Division was particularly concerned that 

petitioners• ease be viewed in light of the prior decision of the Board in the ~ 

matter. Petitioners conclude that the reporting of the list of factors considered and a 

summary vote by the respondent Board, without any indication of the basis for the 

decision, was not adequate to address the oonoerns of either the Commissioner of 

Education or the Appellate Division and, therefore, should be reversed. 

I agree with the petitioners and recommend that the decision of the Board 

denying benefits be reversed, and the matter remanded for further proceedings consistent 

with the concerns expressed in the Appellate Division opinion. 4 

4The question of compliance with the Appellate Division is more properly a decision for 
the Appellate Division. In this ease, however, that court did not specifically remand the 
matter and retain jurisdiction, but rather affirmed the decision of the State Board of 
Education to remand the matter to the Board of Education for further proceedings. 

-7-
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actions void or grant injunctive orders or other remedies to ensure compliance. See, 

N.J.S.A. 10:4-15,16.3 ~either the Office of Administrative Law nor the Commissioner of 

Education has jurisdiction to void actions of nonconforming meetings, or to restrain them. 

The Appellate Division has held that the Commissioner has incidental jurisdiction to 

determine issues arising under the Open Public Meetings Act as they relate to school law 

controversies. See, !:II:.• Sukin v. Northfield Board of Education, 1980 S.L.D. ___ (Nov. 

20, 1980). A public body accused of a violation does have the power to take corrective or 

remedial action by acting de~ at a public meeting held in conformity, but the Board in 

this instance shows no inclination or doing so voluntarily. 

Under the Open Public :\ileetings Act, the subject of petitioner's request for paid 

sick leave is clearly a matter involving the terms and conditions of employment of a 

current public employee within the meaning of~· 10:4-12b.(8). To allow the subject 

of the request to be discussed in closed session under the exception for pending or 

anticipated litigation would not only be Inaccurate since the request and not the litigation 

is the subject of this matter, but also would defeat the purpose of the remand, which is to 

provide an opportunity to review the application on an individual basis and exercise 

discretion vested by N.J.S.A. 18A:3D-6. Therefore, if petitioner Thomas's request was 

discussed in closed session, I CONCLUDE that such action violated the Open Public 

:vleetings Act. 

I further CONCLUDE, however, that there is no need for the purposes of this 

summary decision motion to decide the tactual issue of whether a closed session 

discussion or petitioner's request for sick leave occurred because, even if it did, it does 

not satisfy the concerns underlying the remand directed by the State Board and affirmed 

by the Appellate Division as discussed in the next point. 

2vtolations of the Open Public :\ileetings Act can also result in fines which are enforceable 
by the County District Court upon complaint of the Attorney General of County 
Prosecutor. 

-6-
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supporting them which have given rise to a dispute under 
the school laws, and must be verified by oath. (Emphasis 
added.) 

Specifically, respondent claims that the allegations and facts of the petition are not 

verified by the oath ot any of the petitioners and that the certification of counsel 

concerns only the procedural history of this matter. Petitioners reply that the 

certification of counsel, who is a representative of both the estate and the Association, is 

surticient in this instance because petitioner Thomas, being deceased, is unavailable and 

the contents of the petition relate entirely to procedural history in this case, which is 

based on claims of procedural abuse. 

I agree with the petitioners and CONCLUDE that the certification of counsel in 

this instance is adequate. A review of the complaint indicates that the allegations 

contained largely reflect prior proceedings in this matter or facts that are well 

established or within the knowledge of counsel. Given this, it cannot be said that the 

verification is defective within the meaning of the rule, which does not require 

verification by any particular person. 

(2) Open Public Meetings Act 

Petitioners, who allege that no discussion of the denial of sick days took place, 

argue that by discussing the request in closed session despite Mr. Thomas's waiver of his 

right to privacy, the Board violated~· 10:4-12!! ~· Petitioners also argue that 
summary decision is inappropriate so long as the contents of any closed session held are 

unknown. In addition, petitioners argue that this matter was not within the exception for 

pending or anticipated litigation, which allows closed session discussions by public bodies. 

~. ~· 10:4-12b.(7). Respondent replies that, first, there is no allegation in the 

petition or evidence in the record to support the conclusion that the petitioners• request 

was discussed in closed session, nor is there any requirement that any discussion be held 

prior to a vote. Even if there was such a closed discussion, respondent argues secondly, it 

was allowable under the Open Pub~ic Meetings Act, which permits discussion of pending or 

anticipated litigation. 

I note rirst that enforcement of the Open Public Meetings Act is vested by 

statute in Superior Court by way of proceeding in lieu of prerogative writ to declare 

-5-
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I. Whether the petition of appeal is void and should be dismissed for failure to 

comply with the certification requirements set forth in N.J.A.C. 6:24-

1.3(c). 

2. Whether the respondent Board of Education violated the Open Public 

Meetings Act by its action on October 21, 1985, and whether the matter of 

petitioner's sick leave was a personnel matter not required to be discussed 

in public session under that act. 

3. Whether the action of the respondent Board on October 21 violated the 

Appellate Division's decision, and whether the petition is barred by 

collateral estoppel and !:!!. judicata by virtue of the rulings of the 

Commissioner of Education, State Board of Education, and Appellate 

Division. 

4. Whether the respondent properly exercised its discretion under ~· 

18A:3o-6 in denying sick leave benelits on October 21, 1985, or whether 

that action was arbitrary, unreasonable and capricious, in violation of the 

statute. 

5. Whether respondent or petitioner should be awarded attorneys' fees and 

costs in this instance. 

DISCUSSION AN'D CONCLUSIONS OF LAW 

(1) Verification of the Petitioner 

Respondent argues that the petition is defective and should be dismissed because 

it does not contain a sufficient verification under N.J.A.C. 6:24-1.3, which provides: 

(a) The petition must include the name and address of each 
petitioner, the name and address of or a description 
surtieient to identify each party respondent, and a 
statement of the specific allegation(s) and essential facts 

-4-
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After the Appellate Division's affirmance of the State Board's remand, 

respondent Board of Education voted !>n October 21, 1985, to deny the request of Russell 

L. Thomas for extended sick days. The preprinted agenda for U1e meeting contained the 

following item: 

d. RECOMMEND: That the Board of Education reconsider 
the request of Russell L. Thomas for extended Medical 
Leave as per 18A:3o-6 from June 23-30, 1982, inclusive, 
with pay. 

RECOMMEND ALSO: That the Board of Education deny 
said request. 

RATIONALE: The Board of Education has the discretion 
under the statute to approve or deny these requests on a 
case by case basis. The Board previously denied the 
request of Mr. Thomas. The Board has, however, agreed 
to reevaluate the request in light or the decision of the 
Commissioner of Education, the State Board, and the 
Appellate Division. 

Factors that the committee has considered and the Board 
should also consider with this and other requests are as 
follows: 

1. Length of Service. 
2. Reason given by employee for the request. 
3. Nature of the illness. 
4. Number of days requested. 

Several days earlier, counsel for Thomas had notified the Board that he wished to waive 

his right to privacy under~· 10:4-12b. and requested that all discussions be held in 

public session. The Board voted without public discussion to deny the request. The 

petition appealing this denial was filed on January 15, 1986, and answered on January 23. 

The petition alleges that the vote tor the denial was without discussion, which is denied by 

the respondent. 

The matter was again submitted to OAL on January 29 and a prehearing was held 

on March 18, resulting in summary decision motions and briefs being filed on April 21 by 

respondent, and May 2 by the petitioner. The record was closed on May 6. 

There is no dispute as to the above procedure or facts and I so FIND. 
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Education, and Appellate Division. This opinion concludes that the respondent Board 

failed to articulate the basis for its decision denying leave in Russell Thomas's individual 

case and recommends that the matter be remanded so that the basis may be clearly set 

forth. 

PROCEDURAL HISTORY AND FACTS 

This matter was referred to the OCfice of Administrative Law (OAL) as a 

contested case on January 29, 1986. The matter had previously been before OAL in 

1983,1 when, on October 14 of that year, ALJ Beatrice Tylutki concluded and ordered that 

the respondent Board should pay the sick day benefits in question because such benefits 

had been paid to another teacher in a similar situation. The Commissioner of Education 

rejected this recommendation as a usurpation of the Board's authority on December 2, 

1933, and dismissed the petition. In doing so, the Commissioner found it appropriate that 

the Board carefully reexamine and consider its action to petitioner's request. On appeal, 

the State Board remanded the Thomas application to the Board of Education and further 

appeal was taken to the Appellate Division, which affirmed that remand.2 The Appellate 

Division stated the following: 

lfhe findings of fact of OAL DKT. NO. EDU 8595-82 are incorporated herein by 
reference. 
2The case before the Appellate Division, as well as that considered by the Commissioner 
of Education and ALJ Tylutki also reviewed and upheld the denial of additional sick days 
with pay to four other teachers. 

-2-
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OFFICE OF ADMINISTRATIVE LAW 

MATAWAN REGIONAL TEACHERS 

ASSOCIA110N AND TilE ESTATE 

OF RUSSELL L. THOMAS, DECEASED, 

Petitioners, 

v. 
BOAJlD OP BDUCA110N OP THE 

MATAWAN-ABERDEEN REGIONAL 

SCHOOL DIS'l'RIC1, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EOU 629-86 

AGENCY DKT. NO. 16-1/86 

Mark J. Bluadll, Esq., for petitioners (Oxfeld, Cohen & Blunda, attorneys) 

Andrew J. DeMaio, Esq., Cor respondent (DeMaio & DeMaio, attorneys) 

Record Closed: May 6, 1986 Decided: August 12, 1986 

BEFORE RICHARD J. MURPHY, ALJ: 

STATEMENT OF THE CASE 

The petitioners, Matawan Regional Teachers Association, and Estate of Russell 

L. Thomas, a deceased teacher, appeal from the respondent Board's denial of a request for 

additional sick days in June 1982, pursuant to ~· 18A:3G-6. The Board's denial 

followed a remand from the Commissioner or Education, State Board of Education, and 

Appellate Division. The essential issue is whether the respondent Board, which denied the 

request summarily without a clear articulation ot the basis for Its decision, properly 

reviewed this individual ease and exercised Its discretion to deny additional sick leave 

under ~· 18A:3D-6 as interpreted by the Commissioner of Education, State Board of 
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Pursuant to a request from counsel for petitioner in this 
matter oral argument was heard by way of telephone conference call 
by a representative of the Commissioner on September 17, 1986. By 
way of said argument petitioner stressed that the purpose of the 
rule in the NJSIAA Handbook was to prevent athletic advantage. 

Since athletic advantage was not the reason for the 
transfer in this particular case, the transfer rule requiring a 
30-day waiting period should not apply. Further. petitioner's 
counsel sought to set the record straight by pointing out that 
petitioner was ~ se before the Eligibility Appeals Committee and 
was unfamiliar w1th the process. The fact that petitioner could not 
recall the name of M.S.'s original treating psychologist should not 
be held against him. Rather, petitioner argues, the Committee 
should have permitted time for proof of said treatment to be 
presented to it. 

Respondent's rebuttal pointed out that the Eligibility 
Appeals Committee hears between 20 and 30 eligibility appeals each 
year, most in which petitioners are without representation by 
counsel. Further, argues respondent, since petitioner requested the 
appeal hearing and decision on an expedited basis prior to the end 
of the 1985-86 school year, to assert that time was not given for 
providing additional evidence was improper. Despite the rendering 
of its decision on an expedited basis as requested by petitioner. 
petitioner did not file this appeal for summary proceedings until 
August 27, 1986 more than two months after the denial of the waiver. 

The Commissioner has reviewed the transcript of the hearing 
before the Eligibility Appeals Committee of the NJSIAA, as well as 
the papers filed by the parties, and considered the oral argument. 
Based upon such review, the Commissioner finds and determines that 
petitioner in this matter has failed to demonstrate that the actions 
of NJSIAA in denying a waiver of the eligibility rule upon transfer 
were either arbitrary or capricious, nor has petitioner succeeded in 
demonstrating that the application of the rule has worked any 
hardship upon M.S. The question of whether the factual situation in 
this particular case represents an extraordinary circumstance for 
granting a waiver as comtemplated within the NJSIAA rules and 
interpretive guidelines is a matter which the Commissioner believes 
is best left to the judgment of the NJSIAA whose rules he has 
approved. Thus, unless he finds the action of the NJSIAA in 
applying its eligibility rules to be clearly and demonstrably 
arbitrary and capricious, he will not substitute his judgment for 
that of the Eligibility Appeals Committee of the NJSIAA. Burnside, 
supra; Northern Highlands Regional, supra -

The Petition of Appeal in this matter is dismissed. 

COMMISSIONER OF EDUCATION 
September 19, 1986 
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bearing as required by various decisions of the Commissioner and the 
Courts, the actions of the NJSIAA ·should be upheld and the petition 
dismissed. 

In conclusion, respondent argues that petitioner bas failed 
to demonstrate that extraordinary circumstances existed that would 
justify the waiver sought. Respondent argues instead that the 
circumstances in this case represent a "classic reason" why the 
30-day rule is a valid one in light of the following circumstances: 

***This is a student who faired well 
academically, according to the testimony of his 
father, until he achieved athletic success. Upon 
attaining star status with the Freehld soccer 
team, he became "very cocky" and acted like a 
"big shot ... " and he "was very immature, 
extremely immature ... " and "his athletic prowess 
was kind of like the way that he thought he was 
going to get through high school ... " (Tr. 140, 
141). He then played all but one game of the 
soccer season while maintaining this "horrible 
academic" record, according to his father, and 
transferred to a private academy at the expense 
of his parents. Suddenly, his grades went from 
all "D's" and "E's" to mostly "A's" and "B's." 
In addition, since [M.S.] did not play in any 
interscholastic sport but soccer, absent the 
application of the 30-day waiting period, the 
student would have substantially improved his 
academic record while continuing to play on the 
same interscholastic soccer team, despite two 
transfers. Given the scenario, not only would a 
waiver be the substitution by the Commissioner of 
his judgment, over that of the educators assigned 
to deal with eligibility questions, but would 
create a very unwise precedent, of allowing 
students who have the economic resources to 
transfer to a school outside of their district to 
improve their academic record, only to return to 
their former school and participate in 
interscholastic sports, without ever suffering 
one day's loss of eligibility. One only has to 
recall the circumstances presented in the 
Burnside case, where 13 outstanding student
athletes were not allowed to participate because 
of their deficient academic records. Given the 
transcript of [M.S. •s] academic progress, there 
is indeed a good likelihood that had he not 
transferred for a short period of time to 
Princeton Academy, he would not only have been 
ineligible for 30 days, but for the entire soccer 
season, pursuant to Article V, Section 4E of the 
Bylaws. 

(Respondent's Brief, at pp. 8-9) 

2318. 

You are viewing an archived copy from the New Jersey State Library.



rule upon transfer was granted. Such 
petitioner, is inherently arbitrary. 
contends as follows: 

inflexibility, contends 
In summary, petitioner 

The action of the Association in this matter 
however was arbitrary and capricious. The denial 
of the waiver serves absolutely no legitimate 
purpose and has no rational basis related to any 
legitimate public policy. The transfer in this 
case cannot be considered for athletic advantage 
such as seeking a superior athletic team; seeking 
a relief due to conflict with an administrator, 
coach, or teacher; seeking a team consistent with 
petitioners athletic abilities; seeking to 
nullify punitive actions by the previous school. 
Compelling psychological reasons prevented [M.S.] 
from completing his sophomore academic and soccer 
year at his hometown school. 

The priority in decisions made in this case were 
(sic) in keeping with the purposes of education 
and the welfare of the student and sports were 
not a consideration. 

(Petitioner's Brief, at p. 7) 

Respondent NJSIAA disputes the contention that M.S. 
transferred for compelling psychological reasons contending instead 
that M.S. was not treated by a psychiatrist until after his transfer 
to Princeton Academy. Relying upon citation from the transcript of 
the testimony before the Appeals Committee, respondent points out 
petitioner was unable to provide the name of the psychologist who 
allegedly treated M.S. prior to his transfer to Princeton Academy. 
(Exhibit A, at pp. 136-137) Thus, it is respondent's contention 
that no evidence was presented to the Committee that M.S. •s transfer 
to Princeton Academy was prompted by compelling psychological 
reasons beyond his control. Further, contends respondent, 
petitioner has set forth no evidence that the 30-day waiting period 
would in any way damage M.S. other than having to answer the 
questions of other students as to why he could not play soccer 
immediately. 

By way of legal argument respondent sets forth the finding 
by the Appellate Division in Burnside v. NJSIAA (unpublished 
decision of the Appellate Division, November 15, 1984, Docket Number 
A-625-84T7) wherein the Court approved the findings of the 
Commissioner that participation in athletics is voluntary and 
subject to the rules of eligibility as developed by NJSIAA and 
approved by the Commissioner. 

The specific rule in question,. namely eligibility upon 
transfer. contends respondent, has been specifically upheld by the 
Commissioner and the Appellate Division. (Board of Education of 
Northern Highlands Regional v. NJSIAA et al., Docket Number 
A-5857-82T2, decided October 17, 1984) Consequently, since the 
validity of the rule has been upheld by both the Commissioner and 
the Court and since petitioner has been afforded a due process 
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S. Princeton Academy is a private school without an 
interscholastic athletic program. 

6. While at Princeton Academy, 
dramatically and, upon recommendation of 
treating him, his parent' determined to 
Borough High School. 

M.S.'s grades improved 
a psychiatrist who was 
return him to Freehold 

7. Pursuant to the aforecited rule of eligibility upon 
trnasfer, M.S. was determined by the NJSIAA to be ineligible to 
participate in any interscholastic game or scrimmages for 30 days 
although be is permitted to be on the team and practice with it. 

8. An appeal of the eligibility determination by NJSIAA 
was taken by petitioner on June 11, 1986 to the NJSIAA Eligibility 
Appeals Committee who refused to grant a waiver. 

9. On August 27, 1986, petitioner filed the appeal before 
the Commissioner pursuant to the provisions of N.J.S.A. 18A:ll-3. 

While acknowledging that the 30-day waiting period required 
by the rule in question is a valid exercise of the authority of 
NJSIAA and serves a commendable purpose of prohibiting transfers for 
athletic advantage, petitioner contends that the transfer involved 
in this case does not represent a transfer for said purpose but is, 
in fact, one which was compelled by circumstances beyond the control 
of M.S. Petitioner contends that the transfer of M.S. from Freehold 
Borough High School to Princeton Academy and back again was for 
compelling psychological reasons and represents the extraordinary 
circumstances as comtemplated in the "NJSIAA Interpretive 
Guidelines." Petitioner contends that the erroneous decision of the 
Appeals Committee was based upon "two significant factors, both of 
which are incorrect." (Petitioner's Brief, at p. 4) 

The Appeals Committee, asserts petitioner, erroneously 
concluded that there was no compelling psychological reasons for 
transfer because the Committee concluded that M.S. was not under 
psychological treatment until after enrollment at Princeton 
Academy. In fact, claims petitioner, despite the fact that he could 
not recall the name of the treating clinical psychologist at the 
hearing, M S. was under treatment some six months prior to his 
transfer to Princeton Academy. Secondly, the Committee's second 
mistaken fact upon which it based its conclusion was that M.S. would 
only miss four games over the 30-day period and that these missed 
games would represent a minor inconvenience. In fact, however. 
M.S., if not granted a waiver, will miss seven games. 

Based upon the aforesaid erroneous assumptions, petitioner 
contends that the Committee • s determination should be reversed by 
the Commissioner. The "compelling psychological reasons" for the 
transfer clearly demonstrate, say petitioner, that there was no 
desire on the part of M.S. to seek athletic advantage and, on the 
contrary, should be regarded as meeting the test of those 
extraordinary circumstances justifying a waiver as described in the 
"Guidelines." Petitioner further argues that the NJSIAA was not 
able to demonstrate one circumstance in which a waiver of the 30-day 
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student has had to repeat a semester or more 
because he or she was absent from school because 
of medical or psychological reasons or because 
that student was required to be home with a 
parent or guardian who was ill, or to a 
classified student whose Individual Education 
Program (IEP) mandated that that student extend 
his or her schooling beyond the normal eight 
semester program. 

Member schools must be aware of the fact that 
waivers are only intended to equalize 
opportunities among otherwise eligible students 
who cannot strictly comply with the eligibility 
rules because of circumstances beyond their 
control, and is not intended to provide such 
students with an actual advantage over the great 
majority of students who maintain appropriate 
academic standards over the normal eight semester 
secondary program. Accordingly, waivers of these 
rules are never granted where it would allow a 
student to participate in more than four seasons 
in any one sport or where a student has repeated 
an academic semester or year of secondary school 
for academic reasons. 

While it is expected that waivers of the academic 
and eight semester rules will continue to be 
granted; where it is determined that a student 
cannot comply because of circumstances beyond 
his/her control, as noted, waivers from the age 
and 30 day transfer rules will be granted only in 
the most extraordinary cases. However, waivers 
will not be granted for Student-Athletes who have 
reached the age of ZO prior to the beginning of a 
particular sports season, whatever the 
circumstances. (at p. 57) 

In seeking reversal of the Eligibility Appeals Committee 
determination, petitioner sets forth the following factual 
circumstances. 

1. M.S. entered Freehold Borough High School as a 
freshman in September 1984, his family having been residents of the 
Borough for 14 years. 

Z. Despite success in athletics. M.S. developed problems 
which reflected themselves in his attitude, behavior and school work. 

3. During his freshman 
hospitalized for four months. 

year, M.S.'s mother was 

4. In November 1985 M.S. was transferred from Freehold 
Borough High School where his academic record was close to failing 
to Princeton Academy. 
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S.S., parent ad litem for .M.S., 

PETITIONER, 

V. 

COMMISSIONER OF EDUCATION 

DECISION 

NEW JERSEY STATE INTERSCHOLASTIC 
ATHLETIC ASSOCIATION, 

RESPONDENT. 

This matter was opened before the Commissioner upon filing 
of a Petition and Application for Summary Proceedings or Temporary 
Waiver. Petitioner seeks an order of the Commissioner setting aside 
the determination of the Appeals Committee of the New Jersey State 
Interscholastic Athletic Association (NJSIAA) denying a waiver of 
Article V, Secti~n 4 K(2). The aforesaid rule provides that: 

(2) A student transferring from one secondary 
school to another, except for the cases 
provided for in Paragraph (1) of these 
transfer provisions shall be eligible after 
the expiration of 30 calendar days during 
the school year provided that both 
principals and athletic directors sign an 
appropriate waiver form indicating that 
there has been no recruitment. (NJSIAA 
Con·sti tution, Bylaws, Rules and RegulatlOii'S;" 
at p. 40) 

In the "NJSIAA Interpretive Guidelines for Student-Athlete 
Eligibility" the Association addresses the issue of waivers of 
eligibility rules as follows: 

5. WAIVERS 

In appropriate cases, the Eligibility Committee 
or the Eligibility Appeals Committee may grant a 
waiver from the strict application of any 
eligibility rules, where the overall objectives 
of the Association and its member schools will 
not be undermined. Specifically, waivers of 
these provisions have been granted in the past 
where it was shown that a student could not 
maintain the required academic standards or that 
he or she had to continue secondary schooling 
beyond the eighth semester because of 
circumstances beyond that student's control. By 
way of illustration, waivers have been granted 
from the academic requirements because of 
language handicaps or because a student is a 
classified pupil who could not carry a full 
academic load. Correspondingly, waivers of the 
eight semester rule have been granted where a 
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***[A]lthough petitioners were hired on a 
full-time basis and reported to the schools 
daily, the purpose of theu hiring was "to act in 
place of" regular classroom teachers who were 
tem\'orarily absent***. (Partial Initial 
Dec18ion, ante, quoting Zaremba, supra, at 
pp. 6-7) 

Consequently, the Commissioner affirms the findings and 
determination of the Office of Administrative Law for the reasons 
stated therein and as supplemented herein. Accordingly, this aspect 
of the instant Petition of Appeal is dismissed with prejudice. Pool 
substitutes will not be considered part of the class action on 
appeal in the instant matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

SEPTEMBER 16, 1986 
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The Commissioner cautions the Board that it is contrary to 
the intent of the State Board re1ulations that one who serves as a 
substitute but is not certified and endorsed in the area in which he 
is substituting be permitted to serve in that capacity for longer 
than twenty days. The testimony of Mr. Jencarelli indicates that 
the Board is aware of the 20-day aubsti tute rule, but conflicting 
testimony on this matter makes it unclear as to whether it is always 
complied with. Accordingly, the Commissioner concurs with the ALJ's 
conclusion that "[n]o persuasive evidence was offered to provide a 
basis for me to reject Jencarelli's testimony that pool substitutes 
are used essentially as •pinchhittera • for the temporarily absent 
regular classroom teacher." (Partial Initial Decis1on. ante) The 
Commissioner does note, for the record, an error in the Yanowitz et 
al., pupra, decision. Based on a reexamination of the s1x Yanowitz 
petit1oners' qualifications, the Commisaioner is now convinced that 
although the standard for determining what constitutes a regular 
teaching staff member was correctly determined, not all petitioners 
therein were properly endorsed for the positions in which they 
served. Thus. the Commissioner hereby corrects his earlier 
determination made in Yanowitz et al. wherein he concluded that "The 
record before the CommlBSlOner- discloses that in each instance 
petitioners were holders of appropriate State certificates***·" 
(1973 S.L.D. at 76) 

The Commissioner concludes, as did the ALJ. no intent on 
the Board's part to employ these pool substitutes as regular 
teachers. Rather, he finds the instant situation akin to that which 
existed in Frank J. Zaremba et al. and Middlesex County Vocational 
and Technical High School Teachers Association v. Board of Education 
of the Middlesex County Vocational and Technical School District. 
decided by the Commissioner March 31, 1983, State Board aff'd 
October 5, 1983, Superior Court, Appellate Division, aff'd 
Noveaber 7, 1984. Both Zaremba and Packer were certified, the 
former as a history teacher, the latter as an English teacher. As 
noted by the ALJ: 

(T]hey received no contractual benefits, except 
health benefits and personal days, although they 
did receive statutory sick leave. Both 
petitioners reported daily to the office of the 
principal for assignment to the classroom of 
absent teachers and most of those assignments 
were limited to one or two days. When no 
teachers were absent, the petitioners were 
assigned to hall duty or administrative functions 
in the office. (Partial Initial Decision, ante) 

The Commissioner found in Zaremba that such service constituted 
employment as a substitute and, thus, did not accrue credit toward 
tenure and seniority; the State Board affirmed as did the Appellate 
Division. The Commissioner notes with approval the ALJ's inclusion 
in his partial initial decision of the following paragraph from the 
Appellate Court decision in Zaremba, which states: 
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Now, a pool sub if a pool sub is 
certificated in the area that the teacher is who 
is absent, and that absent teacher continues his 
or her absence until the end of the year, that 
pool· substitute is no longer considered a pool 
substitute, but offered a contract, retroactively. 

Q. What is the triggering event for that 
decision? 

A. The triggering event for the offer of a 
contract is a determination as to how long the 
absent teacher will, in fact, not be on duty. 

(Tr. 1-29-30) 

*** 
Q. If I am teaching in the place of an absent 
teacher who has now given the superintendent 
notice that he or she is not returning to school, 
may I be removed and another substitute be placed 
in and given a contract, in effect, to fill in 
for that teacher? 

A. No. If you are properly certificated, as you 
should be -- if you're filling in for a full term 
beyond 21 days, you have to be certificated in 
the area of the absent teacher. 

Now, if that absent teacher does not return, 
you are offered the contract, retroactively. 

Q. Now, other than the 
substitute teacher," does the 
of Education have any other 
substitute teachers? 

designation "pool 
Jersey City Board 
designations for 

A. Oh, yes. We have what we call a "germ 
diem." That •s a substitute that • s used on a 
daily basis, and a per diem substitute does not 
need to have a standard certificate. 

Q. What are the other differences between a per 
diem substitute and a pool substitute teacher? 

A. Well, a per diem substitute teacher, as I 
say, functions from day to day. If the teacher 
for whom that per diem substitute is substituting 
for (sic) returns, then that per diem may be sent 
to another school where a teacher is absent and 
may not be employed, and may be given one hour • s 
pay if the services are not needed within the 
district. (Tr. 1-31-32) 
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A. A standard certificate had to be issued for 
them to be offered a pool substitute assignment. 

(Tr. 1-21) 

**"' 
Q. Now, may a particular substitute teacher be 
assigned to teach any grade level any subject 
area? 

A. Yes. If he's designated as a pool 
substitute, his function is to substitute for a 
teacher who is absent, and depending upon the 
teacher who is absent, what that certification 
is, the pool substitute does not have to be 
certified in the area of the teacher who is 
absent. (Tr. 1-24) 

However, on the issue of appropriate certification, a hypothetical 
posited by the AW did reveal the following inconsistent testimony 
concerning how long the pool substitutes serve in a capacity wherein 
they are not endorsed: 

Q. Assume, in a hypothetical situation, when a 
teacher is absent for -- say 30 days. May a pool 
substitute teacher be assigned for a full 30 days 
to fill in for that absent teacher? 

A. Yes. 

Q. Okay. Supposing a teacher is out for three 
months. 

A. A pool substitute may fill in for a 
three-month period, also. 

Q. May a substitute teacher fill in for the 
entire school year? 

A. No. There is a distinction there, you see, 
in a pool substitute. And the reason for the 
pool substitute is so that there was no break in 
the continuity in the child's education, and this 
is the reason why it was requested by my office 
at the time that the pool substitute be fully 
certificated before being hired. 

If a teacher were to have been hi red, a 
contract teacher, he would have to be hired in 
the appropriate area of certification to fill a 
vacancy. 
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*** 
Q. Now, are there any practices that 
aware of, or any Board resolutions, 
automatically offers (sic) a contract tp 
substitute after a given amount of time? 

you're 
which 

a pool 

A. No. The only practice wherein a pool 
substitute is offered a contract is as I referred 
to earlier. 

If that pool substitute is filling in for a 
teacher who is absent, has the appropriate 
certification; and the teacher who is absent is 
going to be out until the end of the year, that 
becomes a vacancy. Then a contract is offered to 
that pool substitute. (Tr. 1-39) 

Further, testimony revealed that the certification 
requirements are more nearly tailored to those of ~ diem 
substitutes than regular teachers. In response to petit1oners' 
counsel's inquiry regarding what happens when a pool substitute 
arrives for work. and the function and certification under which he 
is employed, Mr. Jencarelli responded: 

A. He reports to the principal, indicating that 
he has been assigned as a pool substitute, and 
then the principal makes the determination as to 
what absent teacher he will fill in for on that 
particular day. 

Q. Okay. And if, in fact, there is an absent 
teacher in that particular school, what happens 
to the pool substitute teacher? 

A. The pool substitute teacher fills in for 
that particular teacher, and doesn't necessarily 

isn't necessarily certificated in the same 
area that the absent teacher has been or was or 
is. 

Q. Now, with reference to the qualifications, 
what are the qualifications for a pool substitute 
teacher with the Jersey City Board of Education? 

A. That has changed over the years. There was 
a time when pool substitute teachers did not have 
to be certificated in a particular area. 
However, I think. from the late seventies, forward 

'78, forward, there was a requirement that 
they be certificated. · 

Q. And what type of a certificate would qualify 
them to become a pool substitute? 
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For instanc;.e, are they offered a contract? 
What is evidence of their employment? 

A. Generally speaking, they were employed as a 
result of a Board resolution and were paid a 
stipend for such employment. They were paid 
semi-monthly. They were employed by the month 
but paid semi-monthly. 

Q. Okay. And this Board resolution, does it 
refer to any type of a contract or contractual 
period for 

A. No. 

Q. --for said employment? 

A. No, it does not. (Tr. 1-2) 

*** 
Q. To your .knowledge, has a written contract 
ever been offered to a pool substitute teacher --

A. No. 

Q. -- to perform as a pool substitute teacher? 

A. No. 

Q. To your knowledge, is there any .kind of a 
contract whatsoever offering a pool substitute 
teacher guaranteed employment for the entire 
school year? 

A. No. 

Q. With reference to the termination of pool 
substitute teachers, what is your understanding 
as to how a pool substitute teacher is terminated 
and on what grounds if any? 

A. A pool 
understanding 
years. 

substitute 
it's my 

it's not my 
practice over the 

Q. Again, I'm talking about the practice of the 
Jersey City Board of Education. 

A. A pool substitute may be terminated at any 
time for whatever reason, and we try to give a 
reason for such termination. {Tr. 1-44) 

2308 

You are viewing an archived copy from the New Jersey State Library.



EDWARD L, LOWIClti, IIRUCE THOMAS 
and all others similarly situated, 

PETITIONERS, 

V. 

BOARD OF EDUCATION OF THE CITY OF 
JERSEY CITY, HUDSON COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

PARTIAL DECISION 

The record and partial initial decision rendered by the 
Office of Administrative Law have been reviewed. Petitioners' 
exceptions were not filed within the time prescribed by N.J.A.C. 
l:l-16.4a, band c. 

Having carefully reviewed the record in this matter, the 
Commissioner finds and determines that the pool substitutes herein 
must be excluded from the class of petitioners in the Lowick.i case 
currently before OAL because they function in a capacity s1m1lar to 
~diem substitutes, not as regular teachers. 

Initially, the Commissioner agrees with the ALJ's 
conclusion that "[n]othing that Jencarelli said would reasonably 
support a conclusion that the Board deliberately intended to create 
the pool substitute position in order to prevent persons in that 
position from receiving the same benefits or entitlements as other 
teachers." (Partial Initial Decision, ante) The Commissioner 
concurs with the ALJ that petitioners fall to establish by a 
preponderance of the evidence that there was a deliberate subterfuge 
on the part of the Board to hire fully qualified teaching staff 
members and yet preclude them from acquiring "regular" status by 
dubbing them other than regular teachers. 

The transcript of James Jencarelli •s testimony taken on 
November 19, 1985 did reveal that the intent of the Board in hiring 
the pool substitutes was similar to that of~ diem employees. The 
following direct examination of Mr. Jencarelli by petitioners• 
attorney, combined with Exhibits R-1 through R-6, convinces the 
Commissioner that the pool substitutes were hired on a 
month-to-month basis, without a written contract, and without other 
emoluments except the provision of one sick. day per month of 
service. While required to hold New Jersey certification. they are 
not usually required to hold the endorsement for the classes they 
assume. The Commissioner finds, therefore, that they serve on a 
temporary basis, are not "regular" teachers and, thus, there is no 
expectation of reemployment or tenure under the Spiewak 
three-pronged test. 

Q. Bow are these so-called "pool substitute 
teachers" employed? What is the mechanism for 
their employment? 
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OAL DKT. NO. EDU 2505-81 

This reeommended decision may be affirmed, modified or rejected by the 

COMMJSSIONKR OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final deeision In this matter. However, if Saul Cooperman 

does not so aet In forty-five (45) days and unless sueh time Umit is otherwise extended, 

this reeommended decision shall beeome a final decision in accordance with N.J.S.A. 

52:148-10. 

I hereby PIL8 this Initial Decision with Saal Cooperman for consideration • 

'AUG . 6 1988 
...... 

Reee~cll:nowledlfed: 

~.-~v~. 
' .. ·- .... ,.. ~-"" ~ .. ~· ·--.. .--...~ 

DIPDtiliifff bJ IDUCAfiOff--. -DAft 

md/e 

-9-
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OAL DKT. NO. EDU 2505-81 

My reading of the foregoing eases, as well as others cited by counsel, leads me to 

conclude that given the undisputed facts in this ease as related in my Order of January 29, 

1986, and as reinforced by Jencarelli's additional testimony before me in June 1986,• the 

pool substitute teachers should be considered "substitutes" and not "regular teachers." 

The arguments advanced by petitioners essentially rest upon an interpretation or the case 

law which simply does not square with the facts that exist in this ease. No persuasive 

evidence was ocrered to provide a basis for me to reject Jencarelli's testimony that pool 

substitutes are used essentially u "Pinehhitters" for the temporarily absent regular 

classroom teacher. Combined with the total absence in this record of any demonstration 

that the Board's creation of the category and its use of the persons filling them was a 

sham or a subterfuge, I am convinced that these individuals are not to be treated as 

"regular teachers." The six petitioners in Yanowitz were held not to be substitutes 

because the board, in the Commissioner's view, had used them as regular teachers on a 

full-time basis and paid them less than they should have received by ealling them 

something else. Thus, he cited the following language u being "Particularly pertinent": 

"The courts have condemned evasions of the tenure statute and refused to countenance 

the subterfuge of designating a teacher as a substitute where the service rendered and 

intended to be rendered was that of a regular teacher." ~ Yanowltz, at 75, citing 

Downs v. Bd. of Ed. of Hoboken, 13 N.J. Misc. 853 (Sup. Ct. 1935) (emphasis added). No 

such circumstances are present here, nor does any other basis exist to elevate the pool 

substitutes to a status to which they are not entitled by the faets in this record. The only 

relevant similarity between the Yanowitz petitioners and the pool substitutes in this case 

is that all are fully certified, report to work daUy and had or have the same employer. 

However, unlike the Yanowltz petitioners, the pool substitutes were not relegated to some 

inferior category so u to give the Board an excuse not to properly compensate them for 

their services. Accordingly, I CONCLUDE that the pool substitutes are not to be 

considered regular teaehers. · · 

*The raetual findings set forth on pages 8 to 8 or my previous Order are incorporated by 
reference herein. 
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OAL DKT. NO. EDU 2505-81 

The Appellate Division In Zaremba reviewed applicable statutory and ease law in 

this area and determined for present purposes u follows: 

Petitioners contend that they were not hired to act In place of 
an absent employee, but were full-time employees, paid on an 
annual basis and not per diem u other substitutes and 
performed the same services u recwar staff teachers, relying 
upon Spiewak y, Rutherford Bd. of Bd., !!!!2!:!.• 90 N.J. 63, and 
Savrveville Education Assn. v. Bd. of Ed. of Sayreville, 193 N.J. SUfi: 424 (APP. Dlv. 1984). We d!Siiii'ee. In ~.the 
q ton was whether remedial and supplementaTTnStriictors 
who met all the criteria of "teaching staff members" should be 
deprived of their tenure rllbta. The eourt held that since none 
of the remedial teachers wu a temporary replacement, 
N.J.S.A. 18A:16-l.l did not apply. In Sayreville, the Court 
concluded that the substitute teacher technique wu not 
available for fDllng what wu a permanent vacancy rather than 
a temporary absence. • • • Each cue expressed the rule that 
N.J.S.A. 18A:16-l.l "· •• Is limited to employees hired to take 
the place of an absent teacher." ••• Althoueh petitioners were 
hired on a full-time basis and reported to the schools daily, the 
purpoee of their hiring wu "to act In place of" regular 
classroom teachers who were temporarDy absent.... §!!, 
Zaremba, at pp. 6-'f. 

tv.c. r,, . 
Similarly, in another unreported Appellate Division deelsion, WBend v. Bd. of 

Ed. of the Tp. of Marlboro (N.J. App. Dlv., Nov. 19, 1985, A-764-84T1) (unreported), the 

court had to consider the effect of the service.of appellant between AprD 28 and the end 

of the school year in June 1980 when he wu fDltng the position or a teacher who had 

resigned. Wypnd wu thereafter employed u a regular classroom teacher for the next 

succeeding three school years. When he received notice that his employment would not be 

renewed for the fourth school year (1983-M), he appealed to the Commissioner claiming 

that the service during APrD-.June 1980 had to considered in determining whether he had 

tenure. 'Ole administrative ~w judge concluded that his services during that period were 

u a regular teacher and not u a substitute and recommended Wygand's reinstatement. 

The Commissioner and the State Board both affirmed, u did the Appellate Division. 

However, in reaching that decision, the Appellate Division specifically noted that since 

Wygand "wu not filling a vacancy caused by the temporary absence of a regular teaeher 

whose return to duty wu contemplated," his service during APril to June 1980 could not 

be deemed that of a substitute teaeher u defined by N.J.S.A. 18A:l6-1.1. 

-'1-
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the rights and benefits to be accorded to regular teaching staff members. Sayreville thus 

stands for the essential proposition that a "substitute" is one who is hired to take over a 

position which is "temporarily unoccupied," not one which is "vacant. Sec also, Ujhely v. 

Linden Bd. of Ed., 1985 §:.b.'Q. -----' (Aug. 26, 1985). "Regular" teaching staff status 

therefore may be withheld only from someone who fills a position during a time that the 

assigned teacher 1s temporarily absent. 

Two relatively rcecnt unreported Appellate Division decisions also relate 

directly to what I believe to be the essential area ot inquiry in this case. tn the decision 

in Zaremba v. Bd. of Ed. of the Middlesex County Vocational &: Technical School District 

(N.J. App. Div., Nov. 7, 1984, A-1295-83-T2) (unreported), the court affirmed the decision 

of both the Commissioner and the State Board with respect to certain teachers who had 

served for years as permanent substitutes. In that ease, the employees oriLrinally were 

hired under the CETA Program and paid an annual salary as opposed to a~ diem stipend 

normally given to substitutes. They received no contractual benefits, except health 

benefits and personal days, although they did receive statutory sick leave. Both 

petitioners reported daily to the otrice of the principal for assignment to the classroom of 

absent teachers and most of those assignments were limited to one or two days. When no 

teachers were absent, the petitioners were assigned to hall duty or administrative 

functions in the office. 

In 1977, approximately three years after they were first engaged under the 

CETA Program, one of the petitioners was hired as a regular teaching starr member and 

placed on step one of the approprlate salary guide. The other petitioner was hired as a 

regular staff member on step one of his guide the following year. In 1981, they both filed 

a petition of appeal with the Commissioner complaining about their initial placement at 

step one and asserting that the board thereby had deprived them of seniority credit for 

their years or service as CETA employees. Tho Commissioner rejected their arguments 

and held that they were not to reeeive seniority eredit since their prior service was as 

substitutes and therctore did not accrue credit toward tenure and thus seniority. The 

State Board arrirmed and the appeal followed. 

-6-
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BOIIrd deliberately intended to et'Cate the pool substitute position In order to prevent 
persons in that position from receiving the same benefits or entitlements as other 

teachers. 

This is not to say that I agree with too Board that too Inquiry must end there. To 

the contrary, It now Is incumbent upon me to continue to consider the thrust of the 

Yanowitz decision and other eases In ol'det' to determine whether or not the 40 or so 

employees here involved, regardless of the Board's intent, are to be treated as "rcg'lllar 

teaehcrs." 

TOO nub of too problem seems to me to stem from too fact that pool substitutes 

are hired for what normally is ~ted, and IISUally turns out to be, a long""term basis, but 

to perform a series of short-term jobs. Indeed, the predicate for the ereatlon of the 

category was to Introduce continuity with respect to the Board's abiUty to "plur-ln" a 

replacement teacher where too regular classroom teacher Is temporarily absent. The 

Board did not want to continue to rely upon the often unsatisfactory method of either 

having to call In ~ diem substitutes who might arrive late, If they were available at all, 

or to have another teacher "cover" too class. Thus, the instant situation Immediately 

Implicates the decision In Sayreville Education Assn. v. Bd. of Ed. of Sayreville, 193 

N.J.~· 424 (App. Div. 1984) where the Appellate Division held that a board may not 

fill a teaching staff vacancy occurring after commencement of the academic year by 

appointing someone as a substitute teacher for the balance of too school year. While 

noting that N.J.S.A. 18A:l&-1.1 provides statutory authority temporarily to employ 

persons as substitute teachers, too court held that too thrust of that statute is clearly 

aimed at those situations in whlcll the servlees of a substitute al'e required beeause of a 

temporary absence, even If protracted, of a teacher whose return to duty was 

eontemplatcd. ThiiS, pointing to too speelfle statutory language, "to act in place of any 

officer or employee during the absence, disability or dlsquallfleatlon of any such officer 

or employee," too eourt held that It was the engagement of a teacher for a period which 

was essentially only a temporary arrangement that marked the true "substitute" status. 

Where, however, as in Sayreville, too board filled a vaeaney whieh it knew would continue 

for the balance of the sehonl year, It could not deprive too person filling that vaeaney of 

-5-
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DISCUSSION 

There is practically no dispute as to the essential facts in this case. Rather, 

there exists a sharp disagreement as to the legal consequences that now from those facts. 

Thus, I agree with ~tltioners when they point out that the descriptive words chosen 

should not control the ultimate decision; rather, the obligation of this tribunal is to review 

and consider the facts In this case In ligttt of Yanowltz and subsequent cases dealing with 

the coneept of "substitutes." 

Aceordi.ng to the Board, its determination to ereate the eategory of "pool 

substitute teaeher" was solely designed to ensure that because, in the normal eourse of 

things, teachers do ineur absences, there would always be, as nearly as possible, a ~rson 

or persons available at each school temporarily to fill .in for absent teachers on an 

expeditious basis. Only where there is a known or reasonably expected prolonged absence 

would a pool substitute ever serve over a long ~riod of time in the same etassroom. 

Indeed, JeneareW ~ted at the June 1986 heari.ng that when sueh a situation does arise, 

the pool substitute is offered a regular contract, retroaetive either.to the beginning of the 

school year or to when he or she actually went Into the etassroom. Thus, the Board 

continues to insist that under established case law, and absent proof of any malevolent 

intent to deprive pool substitutes of their riglltful entitlements, the faets clearly reveal 

that the appointment, functions and expectations of the ~rsons servi.ng as pool 
substitutes clearly distingu,ish them from what normally would 'bif efi&racterized as 

"regular teachers." 

I have considered In Ucht of Yanowltz the question of whether there was any 

malevolent intent surround~ the Board's creation and use of pool substitutes, and I find 

no suffieient proof in the recOrd to support such a proposition. This conclusion, of course, 

immediately and critically distinguishes the present matter from the Yanowltz case where 

the Board's actions were found by the Commissioner to be tantamount to a deliberate 

subterfuge. Nothing that Jencarelll said would reasonably support a conclusion that the 
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underlying facts, the late Judge Berman In his Initial Deelsion sympathetieally referred to 

petitioners as "retarded in their advancement" and criticized the raet that they were 

known variously as "teaehers in training, eontraet teachers, emergency eertifieated 

teachers, or by other less frequently used euphemisms." §!!., in the Matter of Edward 

L. Lowiekl and Bruce Thomas, et al. v. Bd. of Ed. of City of Jersey City, OAL DKT. NOS. 

EDU 2902-'79 and EDU 2582-'79 (eonsoUdated) (January 28, 1981). After disposing of 

various and sundry defenses raised by the Board, Judge Berman dlreeted the respondent 
immediately to comply with the Yanowltz ease with respect to all petitioners whose 

claims were not barred by the Statute of Limitations and who were members of the New 

Jersey Education Association at the time the Yanowltz litigation eommenced. 

As I noted In my OMer of January 29, 1986, the Instant litigation Is a small piece 

of the larger picture. It is Umited to a determination of the precise status of 

· approximately 40 employees who are functioning In the position known as "Pool substitute 

teaeher." 

Following the Commissioner's reversal of my Order, It was determined that an 

additional hearing day would be scheduled In order to take the further testimony of James 

JeneareW, the respondent's Deputy Superintendent of Schools who had testified at some 

length at the original hearing in November 1985. Ultimately, an additional hearing day 

was conducted in late June 1986 (due to the lnabWty to schedule an earlier hearing 

because of Ulness). On that date, JeneareW repeated much of the previous testimony he 

had given as to his knowledge of the creation of the category of pool substitutes and his 

understanding of what they did and why they did it. He took the opportunity to stress, 

however, that it was his understanding that these persons were engaged essentially to 

perform on a temporary fill-in basis for absant classroom teachers and it was not the 

Board's Intent, nor did the Board in praetlee utilize these persons on a long-term basis to 

fill a permanent vacancy created by the prolonged absence of the classroom teacher. 

-3-
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~· 1:1-9.7, reversed my determination. ~ Commissioner of FAueation, Decision 

on Motion, March 13, 1986. The Commissioner held that the precise issue to be addressed 

in this phase of the ease was limited to the question of whether the pool substitute 

teachers were to be accorded the status of "regular teachers" rather than "substitutes," 

and that an analysis and comparison of their status with those of the petitioners in in 

Yanowitz, et al. v. Jersey City Bd. of FA., 1913 !!:.h!2.· 57, appeal dismissed, 1973 S.L.D. 

79, "remains to be argued and considered." ~ Commissioner's Decision on Motion, at 3. 

In the Yanowitz case, the Commissioner had reviewed the employment history 

and salary claims of six individuals employed by the Jersey City Board of FAucation. He 

rejected, inter !!!!,. a Board defense to the effect that each was paid less as a "long-term 

substitute" for several years because they were not functioning as "regularly-appointed" 

teachers. The Commissioner noted as follows: 

The Commissioner agrees that there is a definite distinction 
between the conception of the classification "teacher" and 
"teaching staff member" as used in the school law and in school 
practice, as opposed to the the definition of "substitute 
teacher." In the judgment of the Commissioner, petitioners 
clearly were not "substitute teachers" during their full-time 
employment for several school years under proper State 
eertiCieation. ~ Yanowitz, at 74. 

The Commissioner also reviewed the ease and statutory law as of 1973 and 

determined that since the employment or each of the six Yanowitz petitioners was on a 

full-time teaching basis, the Board's practice of referring to them as "contract teachers" 

or "teachers-in-training" in order to pay them less was improper. Thus, the Board's 

placement of each of them on the first step of the particular salary guide, without giving 

them credit for their prior experience, was in deprivation of their rights. 

The Instant matter, which was commenced In 1979, was brought by and on behalf 

or several teachers employed by the Jersey City Board of FAueation who claimed that 

they, too, were being deprived of their salary entitlements simUar to the Yanowitz 

petitioners and contrary to the Commissioner's order in that case. In relating the 

-2-
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OFFICE OF ADMINISTRATIVE LAW 

BOWARD L. LOWICKI, BRUCE THOMAS, 

ARD ALL Ol'ltBRS SIMILARLY Srt'UATBD, 

Petitioners, 

v. 

BOARD OP 8DUCATIOR OP TR8 crrY 

OP .J8RDY crt'Y, HUDSON COUNTY, 

Respondent. 

PAR'ftAL 
nrrnAL DECISION 

OAL OKT. NO. EOU 2505-81 

REDOCKET OF EDU 2902-79 and EDU 2582-79 

AGENCY OKT. NOS. 181-5/79A and 264-7/79A 

JeffreJ Barton Cabn, Esq., for petitioners (Sills, Beck, Cummis, Zuckerman, 

Radin, Tlschman .t Epstein, attorneys) 

Philip Pelntueb, Esq., for petitioners (Peintuch & Porwich, attorneys) 

John A. ~. Esq., for respondent (William A. 1\tassa, attorney) 

Record ClO&ed: July 9, 1986, Decided: August 4, 1986 

BEFORE STKPREN G. WE188, ALJ: 

In an Order dated January 29, 1986, In this matter I determined that 

approximately 40 "pool substitute teachers" employed by respondent were eligible for 

enrollment In the Teachers• Pension and Annuity Fund (TPAP) and were entitled to 

participate In whatever benefits were to be awarded to the petitioners and the class they 

represent. The Commissioner of Education, on Interlocutory review pursuant to 

NewJmev It An Equal Opporruniry Employ~r 
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the Board's district are paid annually and thus are contracted to a 
position for a full academic year. Therefore, any such permanent 
substitute is not a day-to-day substitute, the single excluded group 
from the Act. 

The final inquiry under the instant c-ircumstances is to 
determine if said permanent substitutes function as full-time 
employees, in compliance with N.J.A.C. 6:20-5.6(b). Once again, 
Exhibit II is conclusive. The JOb description for permanent 
substitutes lists first under "specific responsibilities": 

1. Reports to school and remains at school in 
accordance with current teacher contract 
hours. 

Consequently, since permanent substitutes in the 
Rumson-Fair Haven School District are not employed on a day-to-day 
basis, are contracted to a position year-to-year and hold a position 
with the Board under an appropriate certificate, the Commissioner 
finds and determines that they are entitled to the benefits of 
N.J.S.A. 18A:29-5. Further, since the Commissioner finds the 
permanent substitutes herein are full-time employees, there is no 
need to reach a discussion of Joan Driscoll v. Board of Education of 
the City of Clifton, 79 N.J. 126 (1979). 

Accordingly, the initial decision is rejected for the 
reasons stated herein. Summary decision is granted in favor of 
petitioners. The permanent substitutes in the Rumsom-Fair Haven 
School Regional District are entitled to the benefits of N.J.S.A. 
18A:29-5. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

September 16, 1986 

Pending State Board 
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6:3-1.21 and who , is not employed as a substitute 
on a day-to-day basis, shall be $18,500.00 for an 
academic year -nd a proportionate amount for less 
than an academic year. (emphasis supplied) 

N.J.S.A. 18A:29-5 also sets forth a definition of 
"full-time": 

For the purpose of this amendatory and 
supplementary act, "full-time" means the number 
of days of employment in each week and the period 
of time in each day required by regulations of 
the State board to qualify a person as a 
full-time teaching staff member. 

N.J.A.C. 6:20-5.6(b) defines "full-time": 

For the purpose of the Teacher Quality Employment 
Act, full-time employment shall mean the number 
of houn in a day and the number of days in a 
week the district board of education prescribes 
for a teaching staff member to receive the full 
salary designated for their step on the district 
board of education's salary schedule. 

The initial inquiry under the instant circumstances is to 
determine whether permanent substitutes in the Board's district meet 
the requirements of N.J.S.A. 18A:l-l, which defines a teaching staff 
member as a member of the professional staff of any district or 
regional board of education, or any board of education of a county 
vocational school 

1. "holding office, position or employment*u." 
Permanent substitutes in the district do in fact hold office, 
position or employment by virtue of the employment contract issued 
by the Board, which, for the 1985-86 school year, was at the annual 
salary of $9,250. (See Exhibit V.) 

2. "***of such character that the qualifications, for 
such office, position or employment, require him to hold a valid and 
effective standard, provisional or emergency certificate, 
appropriate to his office, position or employment, issued by the 
state board of examiners***." Permanent substitutes in the district 
must and do hold a "New Jersey Secondary Teacher Certification." 
(See Exhibit II.) The Commissioner notes said certification is 
referred to in Exhibit II erroneously by the Board. It should be 
"instructional certificate." The Commissioner further notes that an 
instructional certificate is appropriate for the "office, position 
or employment***" of a permanent substitute. 

The next inquiry under the instant circumstances is to 
determine whether permanent substitutes herein comport with ~J.S.A. 
18A: 29-5, which requires that those entitled to the minimum salary 
of $18,500 not be employed as a substitute on a day-to-day bas is. 
Exhibit V establishes irrefutably that the permanent substitutes in 

•I 
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Association argues that "these permanent substitutes are full-time 
teaching staff members, who are subject to a .written contract for 
the entire academic year and perform the same duties as other 
full-time teaching staff members in the school district." 
(Exceptions, at p. 2) 

The Association also avers that the AW "improperly made 
findings of fact which are not established in the record." 
(Exceptions, at p. 2) It suggests that the only evidence presented 
in the matter was its Motion for Summary Judgment, which was 
supported by an affidavit and exhibits, including the job 
description for permanent substitutes, a portion of the collective 
bargaining agreement and an employment contract for a permanent 
substitute. observation and evaluation reports, citing its Mot ion 
for Summary Judgment in support of this statement. The Association 
objects to the AW • s conclusion "that [a) permanent substitute • s 
'function does not otherwise differ from a substitute without an 
annual contract, unless assigned to fill in for a full-time teacher 
on a long-term basis.'***" (Exceptions, at p. 2, quoting the 
Initial Decision, ante) It also objects to the AW's finding of 
fact on page 3 of the initial decision comparing permanent 
substitutes to day-to-day substitutes because, it suggests. it is 
unsupported by any evidence in the record. 

The Association submits that the Commissioner must reject 
the initial decision and must conclude that permanent substitutes 
are covered by the Act. 

For the reasons which follow, the Commissioner rejects the 
findings and determination of the AW and concludes that permanent 
substitutes are entitled to benefits of N.J.S.A. l8A:29-S. 

member": 
N.J.S.A. 18A:l.l defines the meaning of "teaching staff 

"Teaching staff member" means a member of the 
professional staff of any district or regional 
board of education, or any board of education of 
a county vocational school, holding office, 
position or employment of such character that the 
qualifications, for such office, position or 
employment, require him to hold a valid and 
effective standard, provisional or emergency 
certificate, appropriate to his office, position 
or employment, issued by the state board of 
examiners and includes a school nurse. 

N.J.S.A. 18A:29-S sets the minimum salary for full-time 
teachers in the State of New Jersey: 

The minimum salary of a full-time teaching staff 
me~ber, in any school district, who is certified 
by the local board of education as performing his 
duties in an acceptable manner for the previous 
academic year pursuant to N.J.A.G. 6:3-1.19 and 
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NJ'EA avows that the permanent substitute position in this 
case is an annual position requiring permanent substitutes to report 
to work each day, and· it cites the ALJ at pages 2 and 3 in 
recognition of this point. Applying the test for determining 
eligibility for $18,500 as suggested by the ALJ is wrong, however, 
contends NJEA. Rather, argues NJEA, the Act imposes three 
conditions, which the pool substitutes in the instant matter meet: 

1. full-time employment 

2. teaching staff member status 

3. employment not on a day-to-day basis. 

NJEA avers that since all pool substitutes in the district are 
required to hold teaching certification, are employed for the entire 
school year under annual contract ori a full-time basis, and are not 
substitutes on a day-to-day basis, they are eligible for the $18,500 
annual salary. 

Further, NJEA excepts to the ALJ's analogizing the duties 
of the permanent substitute to the day-to-day substitute. It avows 
that the Act is unequivocal; the test of el1gibility under N.J.S.A. 
18A: 29-5 is not duties but, rather, whether the employment is on a 
long-term or day-to-day basis. 

Finally, NJEA posits that the logic, policy and equities of 
the situation dictate that a day-to-day substitute is not 
necessarily committed to teaching as a career, and could thus 
logically be excluded from the Act • s coverage. By contrast, NJEA 
argues, the permanent substitute, because of the nature of the 
position, must depend upon such employment for his essential 
livelihood. Such commitment is consistent with the nature of the 
position and the legislative goals. Thus, NJEA asserts, the AW 
erred, and the Commissioner should reverse the initial decision and 
grant the relief requested by the Association. 

The Association adopts and incorporates by reference the 
exceptions filed by N.JEA, as well as the legal arguments presented 
to the ALJ in support of its Motion for Summary Judgment. Further, 
the Associ at ion avers the ALJ has improperly expanded the 
Legislature• s exemptions from the minimum salary provision of the 
Act to include permanent substitutes whereas "[t]he only exclusion 
which the Legislature engrafted on the statute was for an individual 
• employed as a substitute on a day-to-day bas is. '***" (emphasis in 
text) (Association's Exceptions, at p. 1) Citing Ricci v. Ricci, 
96 N.J. Super. 214, 246 (Juvenile and Domestic Relat1ons Court, 
1967), the Association avers that had the New Jersey Legislature 
intended to exclude permanent substitutes from the statute, it would 
have said so. 

The Associ at ion further contends that the ALJ incorrectly 
"juxtaposed the facts and issue in this case to conclude that since 
permanent substitutes perform the same duties as day-to-day 
substitutes, they must be treated as day-to-day substitutes." The 
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RUMSON-FAIR HAVEN EDUCATION 
ASSOCIATION AND BRAD WILBUR, 

PETITIONERS, 

V. 

BOARD OF EDUCATION OF THE RUMSON
FAIR RAVEN REGIONAL SCHOOL 
DISTRICT, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
Rumson-Fair Haven Education Association (Association) as well as the 
Nev Jersey Education Association (NJEA) vithin the time prescribed 
by N.J.A.C. l:l-16.4a, band c. The Commissioner observes that it 
is unclear from a review of the record exactly what status the AW 
granted NJEA herein. There is a clear distinction in the Office of 
Administative Law rules between Intervenors, N.J.A.C. 1:1-12.1. and 
Participants, N.J.A.C. 1:1-12.6, and their r1ghts are different. 
See also, N.J.A.C. 1:1-12.5. However, as a consequence of the 
confusion and so as not to allow the lack of clarity to affect the 
parties• rights, the Commissioner will accept and consider NJEA's 
exceptions. 

The Commissioner further notes that the initial decision 
fails to state that Petitioner Brad Wilbur withdrew from this case 
on May 13, 1986. Thus, while the initial decision does not relate 
to Brad Wilbur individually, any conclusion and orders contained in 
this decision relate to any individuals similarly situated and 
represented by the Association herein. 

NJEA avers that it concurs with that part of the initial 
decision wherein the ALJ concluded that teachers employed as 
permanent substitutes replacing teachers on leave of absence are 
covered by the Teacher Quality Employment Act (Act) pursuant to 
N.J.S.A. l8A:29-5 et ~- However, NJEA argues that the ALJ's 
conclusion that other permanent substitutes are not covered by the 
Act construes the Act too narrowly and is wrong. 

Citing N.J.S.A. 18A:29-5 et ~·, Spiewak v. Rutherford Bd. 
of Ed., 90 N.J. 63. 74-75 (1982), Barnes v. Jersey City Bd. of Ed., 
85 N.J. Super. 42, 45 (App. Div. 1964) and Geller v. TPAF, 53 N.J. 
591-, -597-598 (1969), NJEA argues that the Act is remedial andls 
thus to be construed liberally. Furthermore, NJEA avers, the 
remedial aim of the Act is not simply to attract new teachers, but 
also to retain teachers, and the Act by its plain language applies 
both to new teachers and teachers employed prior to its passage. 
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I hereby Pn.E my Initial Decision with SAUL COOPERMAN for consideration. 

DATE 
7. lf(l 

I 

Receipt Acknowledged: 

DAtEr 'r .. 
~{/,;-

DE ENTOFEDUCATION 

AUG 111986 
DATE 

ds 
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short-term and who is a long-term substitute, to use Justice Pashman's phrasing in 

Driscoll, but this will have to wait for other eases or guidelin~s by the Department of 

Education. The essential functional test of entitlement to the minimum salary would 

foeus on when a substitute stops performing day-to-day substitute services in covering 

different classes or several classes with the same teacher and takes over the full-time 

teaching function with all Its longer term goals and considerations. This opinion is in no 

way meant to derogate or minimize the contributions of substitute teachers, whose 

function is both eritical and difficult, but it is meant to errectuate the clear intent, the 

plain language of the statute which makes a distinction between substitutes handling 

classes on a day-to-day basis for teachers who may be briefiy absent or unavailable and 

those who are taking the teaeher's plaee on a more long-term or permanent basis. 

DISPOSITION 

On the basis or the above findings of faet and eonclusions of law, it is hereby 

ORDERED that the action of the respondent Board of Edueation In denying payment of 

the minimum salary under the Teacher Quality Employment Act to the so-ealled 

"permanent" substitute teachers involved in this ease is AFFIRMED and the appeal 

DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONRR OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so aet in forty-five (45) d11ys and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

-e-
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functions on a day-to-day basis in the sense that they receive their assignments on a daily 

basis. 

It is reasonable, and consistent with the intent of the legislature as well as the 
plain language of the statute, to conclude that the meaning of the phrase "employed as a 

substitute on a day-to-day basis" meant to address the very concerns raised in ~. 
infra, with respect to making distinction between the so-called short-term substitute who 

is filling in for a day or so for an absent teacher and the long-term substitute who is 

covering for a teacher on an extended period of leave, and thereby responsible for the 

more comprehensive duties and responsibilities of the full-time teacher; including tests, 

homework and extended evaluations of students. Spiewak, cited by the petitioner, also 

supports this conclusion in that It establishes the principle that statutory rights are to be 

awarded according to the function and not merely contract. To conclude that the Teacher 

Quality Employment Act intends to exclude regular substitutes and include permanent 

substitutes, who are permanent only in the sense that they show up every day under 

contract for year, Is an Interpretation that allows the form of employment to triumph 

over the function and substance of it. This Is not consistent with Spiewak and it is not 
consistent with the plain language of the act, which merely seeks to distinguish between a 

substitute who performs day-to--day functions covering dirterent classes and a teacher 

who is hired as a long-term substitute to flU In for a full-time teaching-staff member who 

is for some reason unavailable or on leave. This conclusion is buttressed by the fact that 

the act makes very clear that the minimum salary of $18,500 for an academic year is to 

be awarded in "a proportion amount for less than an academic year." See, ~· 

18A:29-5. Clearly, the legislature Intended that the minimum salary requirement applied 
to a substitute teacher who is filling in on a long-term extended basis for a full-time 
teacher on leave. 

Accordingly, I CONCLUDE that the minimum salary provisions of the Teacher 

Quality Employment Act do not apply to the so-called "Permanent" substitutes performing 
the same functions as regular substitutes, lacking an annual contract and waiting for a 

call in the morning. I further CONCLUDE, by way of !:!!.£!!. because the facts have not 

been presented in this ease, that the act ~ require that the minimum salary be given to 

a permanent substitute, or substitute by any other name, who is filling in for a teacher on 

leave of absence for an extended period amounting to some proportion of the academic 

year. I recognize that there may be problems of interpretation in determining who is a 

-'l-
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Against that factual backdrop, the petitioner Association contends that 

"permanent" substitutes are entitled to the minimum salary because they are not 

employed as a substitute on a day-to--day basis and, further are both full-time and 

teaching-staff members within the meaning of the regulations. See, ~· 6:3-1.13, 

6:11-3.4. 

It is possible, based on the above language, to conclude that the legislature 

intended to pay permanent substitutes the same salary as full-time teaching-staff 

members despite the fact that they perform virtually the same duties as so-called day-to

day substitutes, apart from the fact that they report to school each morning. But this is 

an unreasonable and absurd result which is not mandated by the language and does not 

consider other sections of the act which express its intent. The express concern of the 

act was that of attracting and retaining able individualli to teach. In this regard, the 

specific concern of the legislature was that " [ T] he startilllt salary level for ~ teachers 

have fallen significantly behind the starting salaries paid to other recent college 

graduates" and, further," [a] competitive starting teacher's salary Is an additional means 

of attracting and retaining outstanding individuals in the teaching profession." N.J.S.A. 

18A:29-S.2. In addition, the legislature expressly excluded from the minimum salary any 

teacher employed as a substitute on a day-to-day basis. The clear meaning ot the 

language of the act is to establish competitive starting salaries for teachers in order to 

attract and retain qualified full-time teachers, and not to increase the salary of substitute 

teachers, whose day-to--day functions differ substantially from the regular teaching staff. 

To conclude that the legislature intended to exclude substitute teachers, who wait at 

home in the morning for a call to get their assignment, and Include permanent substitutes, 

who report to the school, is unreasonable and absurd and not dictated by the plain 

language of the statute when construed as a whole. SUch a construction is to be avoided. 

See, Davis v. Heil, 132 !!:!.· ~· 283 (App. Div. 1975) aff'd 68 N.J. 423 (1975). Isolated 

terms of the statute cannot be used to defeat its reasonable construction and a court is 

obligated not only to look at the words but also to the internal sense and objectives which 

the legislature sought to accomplish. ~. Giles v. Gassert, 23 N.J. 22 (1956). The 

legislative concern with establishing competitive starting teacher salaries simply does not 

apply to substitute teachers, who perform a different and inherently day-to-day function 

than the full-time teacher. It is clear that the legislature simply did not consider the 

purely contractual and administrative distinction between the so-called permanent 

substitute and the regular substitute teacher, given the fact that both perform their 

-6-
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substitutes, they are not responsible for homework, or testing, or the functions and duties 

which fall upon the full-time teaching1taff member. Accordingly, respondent concludes 

that permanent substitutes should receive substitute pay for substitute work and are not 

entitled to the minimum full-time teaching-staff member salary established by the 

Teacher Quality Employment Act. 

DISCUSSION AND CONCLUSIONS OF LAW 

The question presented is whether the minimum salary provision of the Teacher 

Quality Employment Act covers permanent substitute teachers performing substitute 

teacher functions on a daily, full-time basis pursuant to contract. I agree with the 

argument of the respondent and conclude that permanent substitutes are not entitled to 
the minimum salary for the reasons set forth below.2 

It is first noted that the only substantive and functional difference between 

permanent substitutes and substitutes working on a day-to-day basis is that the former 

report to school each day under contract and then are assigned the seme duties as a 

substitute working on a day-to-day basis. This arrangement is obviously a benefit to both 

the Board, which has a pool of substitutes readily available without the need for even a 

phone call, as well as to the permanent substitutes, who are contractually guaranteed 

regular and full employment. But in terms or function, there Is no meaningful difference 

between a so-called permanent substitute and the substitute employed on a day-to-day 

basis. Unlike full-time teaching-staff members, substitutes do not become involved in 

homework, testing, or other long-term duties, unless they are assigned to fill in over an 

extended period for regular teachers. By any other name, then, a substitute is a 

substitute and the daily work arrangement established for administrative convenience 
does not alter the substance of the daily work. 

2The facts of this case do not present the issue o'f whether a substitute teacher assigned 
over an extended period to cover the classes of a teacher on leave is entitled to the 
minimum salary under the act in that he or she would be performing the functions of a 
regular teacher and not a substitute in terms of homework, tests and all the other 
concomitant duties and responsibilities. 

-5-
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For the purpose of this amendatory and supplementary act, "full 
time" means the number of days of employment in each week 
and the period of time in each day required by regulations of 
the State board to qualify a person as a full-time teaching staff 
member. [emphasis added] N.J.S.A. 18A:29-5. 

Petitioner argues that the only group of teachers expressly excluded by this remedial 

legislation are teachers employed as substitutes on a day-to-day basis. Thu.<;, by statutory 

construction, permanent substitutes would be implicitly included since they are employed 

on an annual basis and fall within the definition of a full-time teaching-staff member by 

virtue of the hours worked. See, N.J.A.C. 6:3-1.13. Beyond the express language, the 

petitioner argues that permanent substitutes are among teachers that the act was 

intended to attract and retain. The Education Association further cites Spiewak v. 

Rutherford Bd. of Ed., 90 N.J. 63 (1982), for the proposition that the right to minimum 

salary under the Teacher Quality Employment Act is to be based on consideration of 

function, rather than contractual attributes of a teacher's employment and that 

permanent substitutes, who are certified and work on a full-time basis, are entitled to the 

same projection as other full-time teaching staff members. 

The intervenor New Jersey Education Association concurs with this position 

which is based on the purportedly clear and unambiguous language of the statute. The 

New Jersey Education Association (NJEA) also stresses the distinction between day-to

day substitutes, who work sporadically on call, and permanent substitutes who report to 

school each moming just as the regular full-time teaching staff members. It notes the 

concurring opinion of Justice Pashman In Driscoll v. Bd. of Education of the City of 

Clifton, 79 !!d.· 126 (1979), which upholds a Board decision to pay substitutes tess than 

others, but accepts the need to distinguish between short-term and long-term substitutes 

who perform duties commensurate with those of a full-time teacher. The Driscoll ease 

involved the issue of the proper compensation for a substitute who is replacing a teacher 

on leave. 

Respondent Board of Education argues in opposition that permanent substitutes, 

by any other name, are still substitute teachers who differ only from normal substitutes in 

that they report to school on a dally basis under an annual contract and are not on can. 

Other than that, the respondent argues that permanent substitutes perform the same 

function as regular substitutes, often teaching out of their area of certification. As 
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substitute teachers are certified teachers who substitute on a full-time, daily basis and 

are assigned to cover various classes. They are employed on a contractual basis Cor the 

entire year and work the same workday and work week as other full-time teaching-staff 

members. They are observed in the performance of their duties and receive a written 

observation report, as well as a written summary evaluation report at the end of the 

sehool year. Permanent substitutes Me also expected to attend all faculty meetings and 

perform other duties, sueh as cafeteria supervision, as assigned by the principal who also 

designates the classes they are expected to cover for absent teachers each day. These 

assignments Include classes outside their area of certification. 

Permanent substitutes perform the same functions as regular substitutes but 

report to school each day rather than wait for a eall at home. This arrangement is an 

administrative convenience for both the sehool and the substitute. Permanent substitutes 

cover classes for absent teachers, often In areas for which they are not certified. As 

such, they do not generally become involved in such longer term functions as homework 

and testing. 1f assigned to fW in for a full-time teacher on leave for an extended period 

of time, the permanent substitute may perform those long-term teaching functions. 

There is no evidence that petitioner Wilbur is filling in for a fUll-time teacher on a long

term basis that would require him to perform teaching functions beyond that of the daily 

substitute. 

There is no dispute as to the above facts and I so FIND. 

ARGUMENTS OF THE PARTIES 

The petitioner Education Association contends that the express language of the 

Teacher Quality Employment Act appUes to permanent substitutes and requires that they 

be paid the minimum $18,500 salary established. It cites the statute, which provides that 

The minimum salary of a full-time teaching staff member in 
any school district who is certified by the local bOard of 
education as performing hls duties in an acceptable manner Cor 
the previous academic year ••• and who Is not employed as a 
substitute on a day-to--day basis shall be $18,500 for the 
academic year and a proportionate amount for less than an 
aeademie year. 

-3-

2286 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 1273-86 

where they are assigned classes or other duties by the prineipal. Their function does not 

otherwise differ from a substitute withoUt an annual contract, un.less assigned to fill in for 

a full-time teacher on a long-term basis. The issue is whether such permanent substitutes 

are entitled to the annual minimum salary of $18,500 set by the Legislature in ~· 

18A:29-5 for full-time teaching-staff members who are not employed as substitutes on a 

"day-to-day" basis. This opinion concludes that permanent substitutes performing 

substitute work are not entitled to the minimum salary established by the Teacher Quality 

Employment Act. It further concludes that substitute teachers filling in for teachers on 

leave for extended periods, and performing long-term teaching functions as a result, are 

entitled to the minimum salary under the act. ln a phrase, the plain meaning and intent of 

the Teacher Quality Employment Act in the context is that teachers receive substitute 

pay for substitute work. 

PROCEDURAL HISTORY 

Rumson-Fair Haven Education Association and permanent substitute teacher 

Brad Wilbur Clled a petition on February 6, seeking to find the respondent Board in 

violation of N.J.S.A. 18A:29-5 for failing to pay the minimum salary. The Board answered 

the complaint on February 24, and the matter was transmitted to the Office of 

Administrative Law (OAL) on February 26. On April 14, a prehearing conference was held 

to settle the issues and it was determined that the matter would proceed by way of 

summary decision motion by the petitioner, which was filed on May 5, with briefs and 

accompanying affidavits. The New Jersey 'Edtreatlon Association moved to participate 

and filed a brief on May 15. Respondent replied to petitioner's brief on June Z3, and the 

record was closed. 

FINDINGS OF FACT 

There is no disc>ute as to the facts. The petitioner Education Association is an 

employee representative organization for a bargaining unit including all full-time and 

part-time certified classroom teachers and has as a member Brad Wilbur, a secondary 

physical education teacher, who was hired in the 1985-86 year p.s a permanent substitute 

teacher at a salary less than the $18,500 established by the Teacher Quality Employment 

Act, N.J.S.A. 18A:29-5 et !!:!!!· for full-time teaching-starr members.l Permanent 

1Brad Wilbur's salary for the 1985-86 was $9,250. 
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OFFICE OF ADMINISTRATIVE LAW 

RUMSON-FAIR HAVEN EDUCATION 

ASSOCIA'IlON AND BRAD WILBUR, 

Petitioners, 

v. 

BOARD OF EDUCATION OF THE 

RUMSON-FAIR HAVEN REGIONAL 

SCHOOL DISTRICT, 

Respondent •. 

INmAL DECJSION 

OAL DKT. NO. EDU 1273-86 

AGENCY DKT. NO. 43-2/86 

Mark J. Mlmdll, Esq., for petitioner (Oxfeld, Cohen &: Blunda, attorneys) 

Martin M. Barger, Esq., for respondent (ReussiUe, Mausner, Carotenuto, Bruno &: 
Barger attorneys) 

Richard A. Priedman, 'EIIq., for Intervenor (Ruhlman, Butrym and Friedman, 
attorneys) 

Reeord Closed: June 23, 1986 Decided: August 7, 1986 

BEFORE RICHARD J. MURPHY, ALJ: 

STATEMENT OF THE CASE 

The petitioner Education Association appeals from the action of the respondent 

Board of Education (Board) in declining to pay so-called "permanent" substitute teachers 

the minimum salary established by the Teacher Quality Employment Act for full-time 

teaching-staff members. See, ~· 18A:29-5 amended by P.L. 1985, e.321. 

"Permanent" substitute teachers work under annual contract and report to school each day 
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Since petitioner seeks relief not on her established salary 
from July 24. 1984 forward as Director "C" but. rather for ret reac
tive pay to at least July 1, 1976, the Commissioner finds, as did 
the AW. that "petitioner could have and should have simultaneously 
filed a Petition of Appeal before the Commissioner of Education 
within 90 days from at least August 9, 1984 when she disclosed Know
ledge that the Board determined not to grant her retroactive pay." 
(Initial Decision, an~) 

In light of the above-stated finding, the Commissioner does 
not reach the merits of the claim herein. Accordingly. the Petition 
of Appeal is dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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GLORIA B. GIBSON, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY OF 
TRENTON. MERCER COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions were 
not filed within the time prescribed by N.J.A.C. l:l-16.4a, band c. 

Upon review of the record in this matter, the Commissioner 
is persuaded, as was the ALJ, that the instant Petition of Appeal is 
untimely. The record is unequivocal that petitioner had knowledge 
of her appointment to the Director "C" position as of August 9, 
1984, and that it would carry with it no retroactive pay. (P-16) 
(See also Initial Decision, at p. 8) That petitioner elected to 
file a grievance at that time as opposed to filing a petition of 
appeal before the Commissioner is no bar to the application of the 
90-day rule. See Sarah Riely v. Board of Education of Hunterdon 
Central High School, Hunterdon County, decided by the Commissioner 
on motion, September 19, 1978, N.J. Superior Court, Appellate Divi
sion rev'd and rem'd 1980 S.L.D. 1532, State Board dismissed on 
remand, April 8, 1980, wherein the Court stated: 

The commissioner's rationale is buttressed by the 
recent case of Bd. of Education Bernards Tp. v. 
Bernards Tp. Ed. Assn., 79 N.J. 311, 326-327, ~· 
4 (1979), in which the court cautioned that while 
advisory arbitration was an appropriate inter
mediate procedural step for handling a dispute 
over the withholding of a teacher's salary incre
ment, a matter otherwise within the managerial 
discretion of the board of education, a teacher 
who proceeds to arbitration is not thereby 
relieved from compliance with the 90-day require
ment of N.J.A.C. 6:24-1.2 for filing a petition 
of appeal with the commissioner. In such case, 
the commissioner will await the completion of the 
arbitration proceedings and the rendering of an 
advisory decision before conducting a hearing on 
the petition. 

(1980 S.L.D. at 1533) 

See also Charles R. Stockton v. Board of Education of the City of 
Trenton, Mercer County, decided by the Commissioner November 19, 
1984, State Board rev'd April 3, 1985, Superior Court rev'd/rem'd 
210 N.J. Super. 150 (App. Div. 1986). 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

~ ... :), \) ~~t~\..1\--Jy:-
DA B. MCKEOWN, ALJ 

DATE DEPARTMENT OF EDUCATION 

DATE 

sc 
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Two. while it is recognized. petitioner insists she was the Board's ·•negotiator" for 

the food service workers, the evidence she produced at hearing is insufficient to establish 

that assertion as fact. While petitioner may have assisted either the Roard appointed 

negotiating committee which consisted solely of Board members, or the employee 

relations officer, or the professional negotiators, such assistance does not translate into 

being the Board's "negotiator". ~either the assistant superintendent's testimony at 

hearing nor the 1983 memorandum he authored is persuasive that petitioner was or is the 

Board's negotiator for food service employees. In fact, food service workers were not 

organized until 1984. Consequently, before organization negotiations with these workers 

were not legally required. 

Petitioner has produced no eVidence to demonstrate any nexus between the 

duties and responsibilities she performed as Director of Food Services as compared with 

Director "C" of Food Services to translate into a retroactive position of confidential 

status. The fact that the duties and responsibilities of both titles are identical does not 

translate into the position of Directo~ being that of a confidential status because the 

superintendent had not recommended petitioner be of a confidential status until July 1984. 

Furthermore, the total eVidence of record considered as a whole clearly shows that one 

who is of a confidential status in the Board's employ simply cannot be a member of any 

recognized negotiating unit. That petitioner had been a member of the Association until 

she was specifically appointed to the position Director "C" defeats her claim of 

retroactive confidential status. 

Consequently, I CONCLUDE that on the merits of the case, even if the Petition 

of Appeal was not time barred nor barred through the application or the equitable 

doctrine of laches, petitioner failed to establish by a preponderance of credible evidence 

any entitlement from the Board to retroactive salary. For all the foregoing reasons, the 

Petition of Appeal is DISMISSED. There is no need to consider the element of damages in 

light of the foregoing. 

- 10-
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retroactive salary does not justify the 13 month rlelay in filing the instant Petition of 

Appeal. Rather. petitioner could have and should have simultaneously filed a Petition of 

Appeal before the Commissioner of Education within 90 dRV'l from at least August 9, 1984 

when she disclosed knowledge that the Board determined not to grant her retroactive pay. 

Consequently, given the facts established at hearing, I must CONCLUDE that 

the Petition of Appeal is time barred by the application of N.J.A.C. 6:24-1.2. 

Moreover, the Petition of Appeal must be dismissed upon the equitable doctrine 

of laches. Petitioner herself testified that in 1976 when the eonfidential positions were 

created by the Board she believed she was a eonfidential employee. However, the then 

superintendent rejected that claim and advised he would not recommend her to that 

status. Laches, as noted by the Board, reflects the public policy that claims for redress 

resulting from the injurious acts of others be settled relatively soon. Laches requires 

claims to be asserted within a reasonable time so that the party accused has a fair 

opportunity to defend. In this ease, petitioner knew since 1976 what her perceptions of 

her employment status were but waited until September 1985 to assert such claims. The 

nine year delay in asserting such elaims and seeking relief from 1976 forward is the kind of 

claim the equitable doctrine or laches seeks to prohibit. 

Consequently, I CONCLUDE that the Petition of Appeal must be DISMISSED 

upon the equitable doctrine of laches. 

Even if ~.J.A.C. 6:24-1.2 and the equitable doctrine of laches would not apply in 

this case, petitioner's claim for retroactive relief must be rejected on its merits. One, 

N.J.S.A. l8A:I6-Il imposes no obligation upon the Board of Education to grant petitioner 

retroactive salary relief. It must be remembered that petitioner at all times between her 

initial employment in 1969 through July 1984 was a member of the Association. As such, 

the Association negotiated with the Board on her behalf for salary she had received. That 

negotiated salary became in law "• • • the emoluments and .compensation appropriate 

thereto • • *"as required by law. The statute of reference does not require the Board, 

having upgraded petitioner's position to Director "C" as a means of affording her a salary 

increase to now go back to July 1976 and renegotiate or reestablish her salary for each of 

the intervening years. Such an obligation imposed upon the Board would indeed be an 

anomalous result, not intended by the statute. 

-9-
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the Board argues that the relief requested in the petition is barred by the equitable 

doctrine of laches because she seeks retroactive pay to July I, 1976. Next, the Board 

contends petitioner did not possess confidential status prior to July 1984 because she was, 

in fact, an Association member who negotiated Association agreements for Association 

members. Finally, the Board contends petitioner has failed to demonstrate by a 

preponderance of credible evidence that she is entitled to any back pay whatsoever. 

FINDINGS, DISCUSSIONS AND CONCLUSIONS 

When the Board's motion to dismiss the petition as being time barred through the 

application of N.J.A.C. 6:24-1.2 or upon the equitable doctrine of laches was initially 

denied, the Board was also granted leave to renew the motion at the close of petitioner's 

case-in-chief, which it did. Once again, the motion was then denied. 

However, having had the opportunity of considering all relevant facts in the 

matter it is now readily apparent that ~· 6:24-1.2 does apply and that the Petition 

must be considered time barred. 

N.J.A.C. 6:24-1.2 provides at paragraph (b) as follows: 

The petitioner shall file a petition no later than the 90th day from 
the date of receipt of the notice of a final order, ruling or other 
action by the district board of education which is the subject of the 
requested contested ease hearing. 

Petitioner seeks relief not on her established salary from July 24, 1984 forward 

as Director "C". Her claim goes directly to retroactive pay to at least July l, 1976. 

Petitioner's memorandum of August 9, 1984 to the assistant superintendent clearly 

demonstrates that on at least that date she had knowledge her appointment to the 

Director "C" would carry with it no retroactive pay. (P-16). Petitioner elected to file a 

grievance at that time through the local grievance procedure as opposed to filing a 

petition of appeal before the Commissioner of Education within the 90 day time period. 

That petitioner went through the local grievance process ror a favorable determination by 

the full Board on its public employee relations committee recommendation to grant her 

-8-
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and petitioner were then holding the same status, Director "C". (P-8). Consequently, ''Is. 

Pearson moved petitioner's grievance to the next higher level which was the Board's publt~ 

employees relations committee. This committee is compris<'d of four Board members. 

The committee heard petitioner's grievance for retroactive wages on Deeember II. 1984 

and recommended to the full Board as follows: 

Grievant [petitioner I is entitled to confidential stahl~, s~tlary and 
benefits retroactive to July I, 1976 the date that the Trenton Board of 
Education recognized those district employees whose job functions 
made membership in any bargaining unit inappropriate. 

Level III, based upon the confidential duties assigned to the grievant, 
grants relief sought. 

(P-JI) 

On January I, 1985, the Trenton Board of Education became an appointed board 

as opposed to an elected board. On that date, 11 new board of education was to take 

office. Accordingly, on December 20, 1984 the then still sitting elected Board determined 

to hold in abeyance all matters it received by way of recommendations from its public 

employees relations committee, including the recommendation on petitioner's retroactive 

salary. (P-12). On February 26, 1985, the now sitting appointed Board discussed the 

matter of the public employees relations committee recommendAtion that petitioner be 

granted retroactive pay without taking action on such recommendation. (P-13). 

Petitioner was advised by memorandum dated February 28, 1985 that the Board requested 

more time to consider her claim. (P-9). From February 28, 1985 and despite requests 

from petitioner, the Board has taken no action on the committee recommendation to 

award her back salary. 

BOARD'S DEFENSES 

The Board repeats its argument advanced February 19, 1986 that the Petition of 

Appeal is time barred by N.J.A.C. 6:24-1.2 which requires petitions to be filed within 90 

days of the date the action complained of was taken. The Board says petitioner knew her 

salary as Director "C" was effective July 24, 1984 without retroactive pay but that she did 

not file the petition until September 12, 1985, more than 13 months lAter. Alternatively, 

-7-
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A person who holds de facto any office, position or employment in a 
school district and who performs the duties thereof shall be entitled 
to the emoluments and compensation appropriate thereto for the 
time the same is so hold in fact and may recover therefor in any 
court of competent jurisdiction. 

A comparison of the job description for the position Director of Food Services 

(P-4) as compared to the job description for the position Director "C" Food Services (P-5) 

discloses no difference in either position's duties and responsibilities. The superintendent 

explained that he recommended petitioner's title be upgraded to Director "C", despite no 

change in duties or responsibilities,,as a means to afford her an increase in salary. The 

superintendent explained that on or about July 24, 1984 petitioner was earning the 

maximum salary available for the position director and he saw the upgrade of her title to 

Director "C", a higher paying title, as a means to provide her a salary increase. 

The assistant superintendent testified in support of petitioner's claim that she 

did perform confidential duties for the Board since at least July 1, 1976 because she did 

negotiate for the Board with the food service workers. In fact, petitioner points to a 

memorandum the assistant superintendent wrote to the superintendent on September 14, 

1983 wherein the assistant superintendent recognized that petitioner "* • • did all the 

negotiations for the • • • food service workers • • "'". (P-6). 

Petitioner testified she did, in fact, negotiate with the food service workers on 

behalf of the Board and that she continues to be the Board's negotiator in this regard. 

While she admits her job description as either Director or Director "C" does not mention 

negotiations as part of her duties and obligations, she explained she performs many duties 

and responsibilities which are not written in either job description. Petitioner explained 

that despite the fact she was aware in 1976 of the creation of the position Director "C" 

and that she was then the Board's "negotiator" with food service workers which would 

make her a confidential employee, the then superintendent of schools refused to 

recommend her to that status. 

Petitioner testified that when she discovered her salary as Director "C" was 

effective only since July 24, 1984 without back pay she tiled a grievance. (P-7). The 

Board's designated hearing officer for filed grievances, Jeanne 0. Pearson, refused to hear 

the grievance because she felt a conflict of interest existed in view of the fact both she 

-6-
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PETITIONER'S PROOFS ON HER CLAI'\T OF HACK WAGES 

-\fter petitioner was appointed Director "C" July 25, 1984 and learned her salary 

as of that date, she wrote the following memorandum to the assistant superintendent: 

According to the N.J.S.A. Statute 34:13A-3(g), which states 
"'confidential employees'" of a public employer· meAns employees 
whose functional responsibilities or knowledge in connection with the 
issues involved in the collective negotiations process would make 
their membership in any appropriate negotiating unit incompatible 
with their official duties. Based on this ruling, I should have been a 
confidential employee since the inception of the confidential unit at 
the Trenton Board of Education. Therefore, I am requesting my 
confidential title be made retroactive to 1969 and that I be granted 
retroactively all of the rights, privih~ges and salary afforded other 
employees in the district performing like duties. 

Research your records to verify the authenticity of this request, 
after which, I am sure you will find my request not only legally, but 
morally right. Therefore, T feel certain the Board will want to 
rectify their error and compensate me for the confidential duties I 
have performed Cor the district since 1969. 

(P-16) 

fmmediately it must be noted that confidential positions were not created by the 

Board until July I, 1976. Consequently, petitioner's claim of retroactive salary to 1969 is 

rejected out of hand. 

Petitioner's claim, nevertheless, of retroactive salary to July I, 1976 is bottomed 

on at least two arguments. One, petitioner claims because she was the Board's 

"negotiator" with food service workers between 1976 through the present she is by 

statutory definition a "confidential" employee and as such she should have been 

compensated as a confidential employee since at least July l, 1976. Two, petitioner 

contends that regardless of the statutory definition of confidt>ntia1 employee as contained 

within N.J.S.A. 34:13A-3(g) the fact that her duties did not change on July 24, 1984 from 

the duties and responsibilities she had been performing as a director obligates the Board 

under~· 18A:16-ll to compensate her as a Director "C" retroactively to July I, 1976. 

In this latter regard, it is noted that~· 18A:I6-ll provides in full as follows: 
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proposal submitted by TFSPA, and is privy to the proposals of the 
board prior to their pubiic dissemination. In the performance of 
these duties, the Director has access to information regarding wages 
and budgetary matters. 

The Director's responsibilities and/or knowledge in connection with 
the issues involved in the collective negotiation process make his/her 
membership in any appropriate negotiating unit incompatible with 
his/her official duties. 

(P-2) 

The Board, at a meeting conducted July 24, 1984, approved the superintendent's 

recommendation and upgraded petitioners' position from Director of Food Services to the 

position of Director "C" Food Services. Petitioner was also advised of her salary, 

effective July 25, 1984 as Director "C". (P-3). 

From petitioner's initial employment in 1969 through July 25, 1984 she belonged 

to the Trenton Administrators and Supervisors Association (Association), a recognized 

employee organization negotiating t.init under N.J.S.A 34:13A-5.3 for its membership. 

Petitioner admits that when she was assigned the title of Director "C" she was prohibited 

from continuing her membership in the Association. During the time petitioner was an 

Association member, however, she was on its negotiating team in 1980-81 for the 

membership in negotiations with the Board. During the period 1970...1976, prior to the titne 

the cafeteria workers organized into its Food Service Personnel Association, petitioner 

also assisted the cafeteria employees• "negotiating team" to prepare for negotiating 

sessions with the Board. Petitioner would present the workers' package to the Board's 

negotiators, who at that time were Board members, to discuss the proposals. Petitioner 

would share those discussions with the Board negotiators then with the employees. 

Between 1976 through 1980, the Board had its own employee relations officer do 

actual negotiations for it. From 1981 forward, the Board engaged outside professional 

negotiators to represent it in all agreements to be negotiated district-wide. 

This concludes a recitation of the underlying facts of the matter. 
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Direetor "C". While petitioner's duties and responsibilities .as Direetor "C" were nflt 

ehanged from her duties and responsibilities as Direetor, the Board did grant petitioner a 

salary increase on July 25, 1984 when her title was changed to that of Director "C". 

In the Board's table of organization a Director "C'' is a confidential employee 

who, in such position, may not be part of any negotiating unit. The confidential employee 

title was first created by the Board as of July 1, 1976 following the Board's acceptance of 

a so-called Williams salary study report. This report recommended that as of July I, 1976 

any employee whose duties and responsibilities were such so as to have them Acquire 

intimate and personal knowledge of the Board's strategies particularly in regard to labor 

negotiations with the various recognized units should be recognized as a confidential 

employee. As a confidential employee, such a person was precluded from belonging to any 

negotiating unit. The confidential employee in the Board's table of organization is 

similar, though not identical, to confidential employee as rl,.fi'led in the New Jersey 

Employer-Employee Relations Act, codified at N •• J.S.A. · \-1 ~ ~·· where at 

N.J.S.A. 34:13A-3(g) confidential employee is defined as one 

whose functional responsibilities or knowledge in connection with the 
issues involved in the collective negotiations process would make 
their membership in any appropriate negotiating unit incompatible 
with their official duties. 

In regard to the appointment of persons to confidential positions, the 

superintendent recommends such appointments to the Board for its approval. In this case, 

the superintendent recommended to the Board that the position Director of Food Services 

be upgraded to Director "C" Food Services. The superintendent explained in a report to 

the Board as follows: 

The Director of Food Services is closely involved in the collective 
negotiation process with respect to the Trenton Food Service 
Personnel Association (TFSPA)2, The Director sits in on all 
negotiation sessions, and is the primary source of involvement for the 
professional negotiator with respect to the contract P.roposal of both 
the board and TFSPA. The Director reviews and evaluates the 

:!cafeteria or food service workers in the Board's employ were not "organized" 
into an association until the commencement of the 1984-85 year. 
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~ay 13, 1986 following three separate adjournments granted petitioner. The record closed 

June 17, 1986 following receipt of the Board's brief in opposition to that of petitioner''< 

filed June 6, 1986. 

ISSUES 

The issues framed at the prehearing conference conducted by Administrative 

Law Judge Law are these: 

1. Whether petitioner is entitled to retroactive pay in the position of Director 

"C" to which she was appointed by the Board on July 25, 1984? 

a. If so, when did such entitlement to retroactive pay commence? 

2. Whether petitioner is barred to bring the herein action by virtue of her 

failure to Cile her Petition of Appeal within the ninety (90) day 

require.ment, pursuant to N.J.A.C. 6:24-1.2? 

3. Whether petitioner Is barred by the statute of limitations; i.e., the 

equitable doctrine of estoppel and/or laches and/or limits to the relief 

which petitioner seeks? 

An adjudication of any one of these issues requires a consideration of the 

underlying facts of the matter. 

FACTS 

The evidence of record, including the testimony of witnesses and documents 

entered, established the following facts. Petitioner was first employed by the Board 

during September 1969 as its .Cafeteria Supervisor. During December 1971, the Board 

promoted petitioner to the position of Director of Cafeterias. As Director, petitioner was 

responsible for the direction of district-wide school lunch programs which were to be 

operated consistent with federal and state law and Board policies. (P-4). Petitioner 

continued in this position until July 25, 1984 when her title was "upgraded" (P-1) (P-2) to 
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OFFICE OF AOMIN•STR/ITIVE Li\\'\1 

GLORIA B. GIBSON, 

Petitioner, 

v. 

TRENTON BOARD OF EDUCA'nON, 

Respondent. 

INmAL DECISION 

OAL DK'l'. NO. EDU 6627-85 

AGENCY DKT. NO. 316-9/85 

Paul D. McLemore, Esq., for petitioner (McLemore & McElroy, attorneys) 

Robert B. Rottkamp, Jr., Esq., for respondent (Rottkamp & Flacks, attorneys) 

Record Closed: June 17, 1986 Decided: August 1, 1986 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Gloria B. Gil:l;on (petitioner), employed by the Board of Education of the City of 

Trenton (Board) in the present position of Director "C" .in charge of the food service 

department, claims in a Petition of Appeal CUed September 12, 1985 before the 

Commissioner of Education entitlement to at least $36,331 in back wages allegedly due 

her from the Board. Arter the Commissioner transferred the matter to the Office of 

Administrative Law as a contested case on October 11, 1985, a prehearing conference was 

conducted November 27, 1985 by the then assigned Administrative Law Judge Lillard Law. 

A hearing was scheduled at that time for February 19, 1986 at the OCCice of 

Administrative Law, Mercerville. On January 7, 1986, the matter was reassigned to this 

judge who, on February 19, 1986, entertained oral argument on the Board's motion to 

dismiss filed February 4, 1986. After the motion was deniedl the hearing was conducted 

ISee, letter ruling dilted February 19, 1986 which confirmed the ruling entered on the 
record following oral argument • 

. \t'\1· Jer-H•t.· I\ ,Jn I quuf 01'1" •rtmutr /-"mplt~1·,·r 
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Accordingly for the reasons expressed herein the 
Commissioner affirms . the AW' s determination in dismissing 
petitioner IS Seniority Claim tO thOSe family life ClaSSeS already 
litigated in his prior decision in Har~. !Upra. 

However, the ALJ's findings and conclusions with respect to 
petitioner's further seniority claims to those career education 
classes taught by Donald Celidonio and the fifth and sixth grade 
classes assigned. to Roslyn Fernhoff are hereby reversed. 

In view of the above, the Commissioner finds and determines 
that the instant Petition of Appeal can be and is hereby dismissed. 

COMMISSIONER OF EDUCATION 

September 8, 1986 

tJ 
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In the Commissioner's judgment, petitioner's attempt to 
force the Board to work out all possible permutations in the 
full-time assignments of other tenured teachers who, as part of 
their full-time teaching duties, are teaching some classes of family 
life, career education and seven periods per week of home economics 
at the elementary level, in order to create a part-time teaching 
position for herself is without merit for the same reasons expressed 
in Davis ~in~. supra. In that decision, the Commissioner 
determined that the Board did not have to adjust its teachers' 
schedule in order to arrange a position for petitioner 
Specifically, the Commissioner concluded the following: 

***The Commissioner observes that this same 
argument has been advanced and rejected by him 
and the panoply of the Courts in p~ul_Fi tTI>.a_trick 
et al. v. Board of Education of Weehawken, 1980 
S~D. 595 •.. aff'd State-Board or-Education, 
March4, 1981, aff'd Superior Court of New 
Jersey, Appellate Division, A-3278-80T3, June lo, 
1982 wherein the Court said: 

***In support of these claims 
petitioners urge that, upon a reduction 
in work force, respondent board of 
education was obligated to protect 
seniority rights by working out all the 
possible permutations in assignments 
for which ava i !able teaching personne 1 
had credentials and, thus, to 
restructure, if necessary, its entire 
teaching staff.*** 

(Slip Opinion, at p. 3) 

Further the Court said: 

We reject petitioners• argument. We 
are of the view that the obligation to 
protect seniority rights goes no 
further than that recognized in I>Qwn~ 
and Seidel and that any requirement of 
working out the possible permutations 
in assignments, which might, for 
example, result in reassignment of a 
highly skilled and successful teacher 
in one academic field to another 
academic field, would infringe unduly 
on respondent board of education's 
predominant responsibility to maintain 
a thorough and efficient system of 
education, N.J.S.A. 18A:7A-l et ~· 
(at p. 4)''*" 

(Slip Opinion, at p. 12) 
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person shall be qualified and he shall be 
reemployed by the body causing dismissal***. 

(emphasis supplied) 

The undisputed facts in this matter clearly establish that 
at all times relevant herein a vacant teaching position did not 
occur in the special subject field category of home economics to 
which petitioner was entitled pursuant to N.J.A.C. 6:3-1.10 et ~_g. 
In his prior decision in Hart;. supra, which was affirmed by the 
State Board of Education on December 4, 1985, the Commissioner had 
determined that petitioner was not entitled by virtue of her 
seniority to lay claim to certain family life courses assigned to 
tenured teaching staff members Jay Levine and Ladislava Krawiec. 
For the reasons expressed in that decision, the Commissioner hereby 
affirms the ALJ's dismissal of petitioner's renewed claim to 
seniority in family life education in this matter. 

It is further noted that petitioner now makes a similar 
claim to those classes in career education which continue to be part 
of Donald Celidonio's teaching assignment at the high school. In 
this regard, the Commissioner cannot agree with the ALJ's conclusion 
that petitioner had a vested seniority entitlement to the career 
education classes taught by Celidonio. It is determined that the 
career education course classes taught by Celidonio are not a 
special subject field category pursuant to N.J.A.C. 6:3-1.10, nor is 
career education an endorsement on any cert1ficate issued by the 
State Board of Examiners. It is further determined that the course 
offering in career education· is vocationally oriented and the Board 
had properly assigned Celidonio to teach career education which is 
more closely aligned to those certificated endorsements which he 
possesses in Industrial Arts and Teacher-Coordinator of Cooperative 
Vocational-Technical Education Programs. 

Finally, the Commissioner cannot agree with those findings 
and conclusions reached by the ALJ which hold that petitioner is 
entitled by virtue of her seniority in home economics to those fifth 
and sixth grade classes in home economics assigned to 
Roslyn Fernhoff as of the 1985-86 school year. Those classes are 
taught by Ms. Fernhoff seven periods per week and represent 
approximately 20 percent of her full teaching load. The balance of 
Ms. Fernhoff's instructional teaching load is at the secondary level. 

The specific reason for this determination by the 
Commissioner is based upon the fact that no vacant position existed 
in home economics for the 1985-86 school year under which petitioner 
could exercise her seniority rights pursuant to N.J.S.A. 18A:28-12. 

The Board's assignment of the fifth and sixth grade home 
economics classes to Ms. Fernhoff was not taken in bad faith, but 
rather was a proper exercise of its discretion to efficiently 
operate its school program by assigning those classes to her in 
order to retain one full-time teacher of home economics on a 
district-wide basis. In the Commissioner's judgment, petitioner may 
not seek to create a new part-time position of employment for 
herself by attempting to fragment those classes assigned to 
Ms. Fernhoff on a full-time basis. 
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MARY T. HART, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF RIDGEFIELD, BERGEN COUNTY, 

COMMISSION~R OF EDUCATION 

DECISION 

RESPONDENT. 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of 
Administrative Law. 

It is observed that exceptions to the initial decision have 
been filed by Intervenors Roslyn Fernhoff and Donald Celidonio and 
the Board joins in the exceptions to the initial decision. 
Petitioner has filed her reply to those exceptions, all of which 
were filed pursuant to the applicable provisions of N.J.A.C. 
l:l-16.4a, band c. ----~-

It is observed that the parties, through their exceptions 
and replies to except ions. advance the identical arguments 
previously addressed in detail in the initial decision and 
incorporated by reference herein. 

The substance of petitioner's claims is that, as a tenured 
teaching staff member who has been affected by a reduction in force, 
she is entitled by seniority to be reemployed by the Board in a 
teaching position to be created by fragmenting the existing 
positions held by other tenured teaching staff members through the 
consolidation of individual classes assigned to them. 

It is noted that petitioner's claims herein are not 
premised upon a charge that the Board acted in bad faith when it 
abolished her tenured teaching position at the conclusion of the 
1984-85 school year due to declining pupil enrollment. 
Consequently, in order for petitioner to prevail in the instant 
matter, she is required to establish that a vacant teaching position 
existed at the commencement of the 1985-86 school yP~t to which she 
was entitled by virtue of her seniority in accordance with the 
provisions of N.J.S.A. 18A:28-12 and~~~~~~ 6:3-1.10 ~~ ~es. 

The applicable provisions of ~.J.S~ 18A:28-12 read in 
pertinent part as follows: 

If any teaching staff member shall be. dismissed 
as a result of such reduction, such person shall 
be and remain upon a preferred eligible list in 
the order of seniority for reemployment whenever 
a vacancy occurs LI1~'!~_P.g~~~AtiQ~T! for which such 
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This recommended decision may be affirmed, modified or rejeeted by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so aet in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordanee with N.J.S.A. 

52:148-10. 

I hereby PILE this Initial Deeision with Saul Cooperman for consideration. 

JUl 2 31988 

DATE DEPARTMENT OP EDUCATION 

..u.. 241986 
DATE 

js 

-13-
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Celidonio's 8 years of seniority under his educational services <:'ertificate endorsement 

since !977-78, citing Rogan v. Bd. of Ed .. Twp. of Edison, !985 S.L.D. -{:\1ay 17, !98~1. 

and German v. Bd. of Ed., Cape :\1ay Voc. Tech., 1984 - IJ11nuary 12, 1984); affd 

State Board, 1984 S.L.D.- (Aug. 10, 1984). 

Celidonio as intervenor, for his defense, asserted that the same principles that 

apply to family life assignments apply to career education, which, it was said, like familv 

life, can be taught by staff members with a number of different eertifications; that the 

Board can assign teachers in the same fashion as it assigned teachers in family life 

classes; and that career education assignment is not subject to competing seniority 

claims. But he offered no deeisional authority for that position. 

In my view, there is nothing in the evidential record to show petitioner Hart with 

her home economies K-12 certification and eognt1te seniority at both elementary and 

seeondary levels i~ not properly certified for the position of teacher of career education. 

That conclusion depends merely, however, on the circumstance that the Board has not 

apparently complied with N.J.A.C. 6:11-3.6(a): 

District boards of education shall assign position titles to 
teaching starr members which are recognized in these rules. 

The Board has ascribed no reason for failure so to assign a position title and/or 

to specify certificate requirements. Under the circumstances, I CONCLUDE petitioner is 

at least as equally qualified for the position of teacher of career education as intervenor 

Celidonio and was so equally qualified for 1985-86. The Board is ORDERED, therefore, to 

compensate her in salary and benefits for failure to have recognized her seniority for 

1985-86. The Board further is ORDERED (1) to comply forthwith specifically with 

N.J.A.C. 6:11-3.6(a), (b); (2) thereafter for the futur~;>· to establish an immediate and 

appropriate certificate qualification for the position; and (3) to make a redetermination 

of petitioner's relative seniority rights to the position vis-a-vis the seniority of intervenor 

Celidonio. 
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Accordingly, I FIND petitioner's claim to the position of 5th and nth grade home 

economics teacher held by intervenor Fernhoff during 1985-8fl to be sustained upon the 

ground petitioner has greater seniority thereto under N.J.A.C. 6:3-l.lO(a)( 15)(iii), (16)(ii). 

The Board is ORDERED (1 l to install petitioner in that challenged position for 1986-87 

should grade organization within the district remain the same as in 1985-86; (2) to adjust 

seniority records in petitioner's favor to reflect such service; and (3) to accord her all 

benefits by way of back pay and emoluments, subject to appropriate mitigation. 

m 

Petitioner's claim to the position held by Donald Celidonio is grounded on facts 

found in finding no. 15: that is, sinee 1977 Celidonio has been continuously employed as 

cooperative industrial education coordinator, having taught C.I.E.-related subjects as well 

as career edueation at the high school level, and industrial art at the elementary level. 

For 1985-86 Celidonio taught C.I.E. and industrial art classes, as well as one period of 

career education per day five days per week. The claim is solely as to the latter five 

periods of high school instruction in career education. The Board has made no eertificate 

specification for service as teacher of career education. Finding no. 16. Celidonio is 

certified in industrial art and as a C.I.E. teacher/coordinator, an educational services 

endorsement required for the position or teacher and coordinator or part-time cooperative 

vocational education in skilled trade, industrial and/or service occupations. The 

endorsement entitles the holder to teach related vocational subjects in such classes and to 

act as coordinator between school and industry. N.J.A.C. 6:ll-12.3(a). 

Petitioner argued that because the Board had not made any particular certificate 

requirement for service as teacber of career edueation, she is entitled to that five periods 

of career education instruction because her general seniority under her instructional 

certification as home economics teacher K-12 of 18 years at the secondary level surpasses 
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Intervenor Fernhoff argued petitioner could m11ke no claim to the int>identnl 

hours to which Fernhoff had been assigned in the elementary st>hool bet>ause, under the 

holding in Godwin-Davis v. Bd. of Ed. Ewing Twp., 1985 S. L. D. - (April 29, 1985), 11 

school board is not required to adjust or modify its curriculum schedule for the sole 

purpose of creating a part-time position for petitioner or provide her with the maximum 

possible caseload. (Slip op. at 13-14). While the proposition may appear valid. it is my 

view the case is not apposite factually because the administrative law judge in that case 

found expressly that Godwin-Davis had not shown "there was a position for which she was 

qualified that was occupied hy a less senior teacher." Od.; slip op. at 9). Here, on the 

contrary, the evidence showed petitioner Hart estnbli~hed that while she nnd 

intervenor Fernhoff were qualified as district-wide home economies teacher~. only she, 

Hart, had any actual service in elementary classes when her employment was terminated 

and when Fernhoff was assigned for 1985-86 to 511 •md 6th grade home economies for the 

first time. At that moment in time, therefore, Hart's seniority out-stripped Fernhoff's. 

Cf. Peter~<:'ll v. Bd. of Ed., Twp. of Willingboro, 1985 S.L.D.- (Dec. 12, 1985}. 

A Position Statement of the New Jersey State Department of Education by the 

Commissioner in June 1983, in explaining new seniority regulations in N.J.A.C. 6:3-l.lO, 

specifically noted the new regulations were intended carefully to retain the distinction 

between "secondary" and "elementary" c-ategories in special subject field endorsements 

like art, music and physical education, as well as for non-instructional personnel like 

school nurses and librarians. M· at 2. The revisions distinguish between "certification'' 

(having the appropriate license) and "qualification" (having the experience and ability to 

teach a given subject at a given level). M· at 3. Thus, the Commissioner said, a special 

subject teacher hired by a local board for service in elementary schools will not acquire 

seniority at the secondary level (even though his or her certificate endorsement is for 

grade K-12) unless he or shl' teaches at secondary level. !Q. at 2. In my view, the 

endorsement of home eeonon•• .,, is such a special subject field endorsement as described 

in the Commissioner's commentary, which is, therefore, of application to the evidence 

here because the converse, I submit, is also true. 
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service experience, on the other hand, from 1967 through 1985 included regular Rnd 

consecutive service in not only grade 6 but grades 7 and 8. Finding no. 2. Thus, petitioner 

argued, while Fernhoff had some 20 years of secondary home economics seniority, she had 

no seniority in elementary home economics, under N.J.A.C. 6:3-l.tO(I)(lS)(iiil, which 

provides: 

Any person employed at the secondary level in a position 
requiring. . • a special subject field endorsement shall acquire 
seniority only in the secondary category and only for the period of 
actual service under such •.• special subject field endorsement. 

N.J.A.C. 6:3-l.IO(l)(lS)(i) provides: 

Any person holding an instructional certificate with subject 
area endorsements shall have seniority within the secondary category 
only in such subject area endorsement(s) under which he or she has 
actually served. 

N.J.A.C. 6:3-I.lO{I)(lG)(ii) provides: 

Any person employed at the elementary level in a position 
requiring • . . a special subject field endorsement shall acquire 
seniority only in the elementary category and only for the period of 
actual service under such ••• subject field endorsement. 

In short, petitioner claimed 18.52 years of elementary and secondary seniority 

under her home economics endorsement while proof showed Fernhoff had 20 years of 

secondary home economics seniority and no seniority in elementary home economics. 

Thus, petitioner claimed bumping rights to the seven periods per week of 5th and 6th 

grade home economics taught, during 1985-86, by Fernhoff, under N.J.A.C. 6:3-l.lO(i} 

which provides: 

Whenever any person's particular employment shall be 
abolished in a category, he or she shall be given employment in the 
same category to which he or she is entitled by seniority. 
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Ridgefield Bd. of Ed., 1985 S.L.D.- (June 7, 1985); aff'd Stat.e Bd. of Ed., 1985 S.L.O.

(Dec. fi, 1985: appeal pending, App. Div.l bars consideration of senioritv rights in claims 

to familv life work. She acknowledged the case dealt with the 1984-85 school year and 

thAt neither the administrative law judge nor the Commissioner can overrule the State 

Board of Education. The issue is re-presented here, petitioner said, so as to preserve her 

rights in the 1985-86 school year in the event of reversal on appeal. 

It was ruled in Hart generally that this petitioner accrued no family life senioritv 

under her home economics endorsement by merit of any authorization under N.J.A.C. 

6:29-7.1 to assist in an interdisciplinary family life education program. Both the Board 

and intervenors agree, as conceded by petitioner, that the ruling in Hart, until and unless 

reversed on appeal, precludes re-litigation of that issue and effectively bars petitioner's 

recovery herein, under doctrines of res judieata and collateral estoppel. Accordingly, I 

CONCLUDE petitioner's seniority claims in respect of positions currently held by Levine 

and Krawiec should be, and are hereby, DISMISSED. 

0 

Petitioner's claim to the position held by intervenor Roslyn Fernhoff does not 

ent11il seniority arising from service as teacher in any family living program. It entails 

instead a comparison or the relative seniority experience of the two as of, liS petitioner 

alleges, June 30, 1985. Aceording to stipulated faets, both petitioner and Fernhoff hold 

subject field endorsement as teachers of home economics,· which authorizes them to teach 

home economics in all public schools, under N.J.A.C. 6:11-6.2(a){t2). Effective for 1985-

86, petitioner's teaching assignment contraet was terminated for reasons of declining 

enrollment. Finding no. 3. Fernhofrs experience and actual service in the district as a 

home economics teaeher was solely at the high school level from 1965 through 1982, at 

the 8th grade and high school from 1982 through 1985 and for 1985-86 both at 7th grade 

and high school levels as well as seven classes per week of 5th and 6th grade home 

economics. Finding no. 17. This last is the disputed position. Petitioner's actual 
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classes per week of 5th and 6th grade home economics with the balan<'e 

of her fuU time schedule dedicated to 7th grade and high school home 

economics. Fernhoff is certified as a home economics teacher (K-12), 

under N.J.A.C. 6:!l-6.2(a)(12). Fernhoff taught aspects of family living 

as part of her home economics curriculum starting in 1965 until family 

Jiving became a separate, formally organized course. 

18. If petitioner Hart had been employed by respondent for 1985-86 she 

should have been paid at the maximum step of the district's bachelor's 

deg:ee salary guide (prorated for any part-time status) plus a $100 

unprorated longevity increment. 

DISCUSSION 

Petitioner's claims to the positions currently held by Jay Levine and intervenor 

Ladislava Krawiec relate solely to their current service as teachers of family life, which 

is currently offered by the Board as a separate course during specified class periods 

devoted strictly to family life instruction. It had been so organized since its inception in 

1983-84. Finding no. 10. Levine was initially hired by the Board in 1970 as a teacher of 

physical education, driver education, first aid and health and served full-time through 

June 30, 1983. For 1983-84, 1984-85, 1985-86, Levine taught high school family life for 

one period per day, five days per week in addition to subjects previously taught. He was a 

full-time employee the past three years. Findings no. 11, 12. Krawiec has been employed 

as a school nurse since 1967 and for 1985-86 taught three periods of 6th grade family life 

per week with the balance of her full-time scheduled dedicated to school nurse services. 

Finding no. 14. 

Petitioner acknowledged (petitioner's brief at 4-6) the decision in Hart v. 
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14. Ladislava Krawiec was emploved by respondent llS 1'/ part-time school 

nurse from September 1967 through June 1977. From September 1977 

through June 1985 Krawiec was a full-time school nurse. For 1985-86 

Krawiec taught three periods of fHh grade family life per week. with the 

balance of her full-time schedule dedicated to school nurse <Services. 

Krawiec served the K-6 grade levels from 1967 to 1977; K-8 grade levels 

from 1977 to 1983; and K-7 grade levels from 1983-85. Krawiec holds ll 

certificate as a school nurse. {See N.J.A.C. 6:11-12.9). 

15. Donald Celidonio was initially employed by respondent full-time under a 

contract effective July t, 1977, with actual teaching duties beginning in 

September 1977 at the opening of school for that year. He has been 

continuously employed since that time. He has been a cooperative 

industrial education (C.f.E.) coordinator and has taught C.I. E.-related 

subjects, as well as career edueation, all at the high school level. He has 

also taught industrial art at the elementary level. For 1985-86 Celidonio 

teaches one period of career edueation per day, five days per week. with 

the balance of his full time schedule dedicated to C.I.E. and industrial 

art work. Celidonio is certified in industrial art and as a C.I.E. 

teacher/coordinator. [See N.J.A.C. 6:ll-G.2(a)(13); and N.J.A.C. 6:11-

12.3]. 

16. Respondent has not designated, by resolution or job description, whi<>h 

particular educational eertificate or endorsement is required to teach 

career education, nor has any such specifieation been obtained in writing 

from the county superintendent of schools or the State Department of 

Education. 

17. Roslyn Fernhoff has been employed full time by respondent since 

September 1965. Fernhoff taught home economics sol•''·,· qt the high 

sehool level from September 1965 through June 1982. She taught home 

economics at the 8th grade ll'v~l and the high school level from 

September 1982 through June 1985. For 1985-86 Fernhorf taught seven 
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6. A normal full-time teaC'hing load in Ridgefield is 25 periods per week 

(five periods per day, five days per week). 

7. The floard initiated its family lire education program, liS c-urrently 

constituted, in the 1983-84 school year. 

8. Prior to 1983-84 petitioner taught aspects of family living (exclusive of 

sex education) in such areas as "getting along with family and friends"' 

and "understanding one's self" as part of her 6, 7 and 8th gr11de home 

economies curriculum. That began in 1978. 

9. Petitioner's 1984-85 family life assignment included all aspects, 

including sex education. 

10. Family life is currently offered by respondent as a separate course 

offered during specified class periods devoted strictly to family life 

instruction. It has been so organized since its inception in 1983-84. 

11. Jay Levine was initially hired by the Board in September 1970 as a 

teacher of physical education, driver education, first aid and health and 

served in that capacity full-time through June 30, 1983. 

12. For 1983-84, 1984-85 and 1985-86, Levine has taught high school family 

life for one period per day, five days per week, in addition to subjects 

previously taught. Levine has been a full-time employee for 1983-84, 

1984-85 and 1985-86. 

13. Levine has been certified as a teacher of physical education (K-12) and 

as a teacher of health (K-12) since his career in Ridgefield began. He is 

also certified a~ teacher ol driver education and principal and supervisor. 

[See N.J.A.C. 6:ll-6.3(a)(2)(iv); and N.J.A.C. 6:11-10.8, 9). 
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1968-69 

t 969-70 

!970-71 

1971-72 

1972-73 

1973-74 

197 4-75 

1975-76 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

1981-82 

1982-83 

1983-84 

9/1/84-12/Jl/84 

1/1/85-6/30/85 

Home economics grAdes 6, 7, 8 

Home economics grades h, 7, 8 

Home economics grades 6, 7, R 

Home economics grades 6, 7, 8 

Home economies grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economies grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 

Home economics grades 6, 7 and 

high school 

Home economics grades 6, 7 and 

high school 

Home economics grades 6 and 7 

and family life grade 6 

Home e~onomics grades 6 and 7 

and family life grade 6 

high school 

full time 

full time 

full time 

full tim!" 

full time 

full time 

full tim!" 

full time 

full time 

full time 

full time 

full time 

full time 

full time 

full time 

full time 

part-time (2/5) 

part-time (3/5 

3. By letter of April 18, 1985 petitioner was advised that her employment 

was terminated effective for the 1985-86 school year. (J-1). 

4. Respondent's seventh and eighth grades are departmentalized and have 

been so organized throughout all periods relevant hereto. 

5. Petitioner has possessed certification as a home economics teacher {K-

l2) throughout her employment in Ridgefield. [See N.J.A.C. n:ll-

6.2(a)(l2); and N.J.A.C. 6:3-1. tO(b).] 
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towards establishing stipulations of all relevant and material matters of faet, together 

with appropriate documentation, which thereafter were to be filed in the eause before 

hearing. The matters then were to be addressed and resolved, it was ordered, as if on 

cross-motions for summary decision pursuant to N.J.A.C. 1:1-13.1 ~ ~· on pleA.dings, 

admissions, stipulations, documentation and memoranda of law, examination and cross

examination of witnesses having been waived. At issue generally, it was determined, were 

the following: 

a. Whether the Board violated petitioner's tenure and seniority rights under 

N.J.S.A. I8A:28-5 and N.J.A.C. 6:3-1.10 ~ ~· when, following 

reduction in foree, petitioner's position was abolished and another or 

others less senior than she were continued in employment in home 

economics and/or family life instruction and/or other areas; and 

b. Whether petitioner's family life teaching experience results in creditable 

seniority or whether, as urged by the Board, such contention is barred by 

the doctrines of~ judicata and/or collateral estoppel. 

All submissions by the parties as directed having thereafter been made, the 

record closed. 

Fact: 

ADMISSIONS, STIPULATIONS AND FINDINGS OF FACT 

The parties having so stipulated or admitted, I make the following Findings of 

1. Petitioner was a tenured teaching staff member in respondent's employ 

until her termination. 

2. Petitioner has been employed by respondent as follows: 

1966-67 

1967-68 

Home economics grades 6, 7, 8 

Home economics grades 6, 7, 8 
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employing other persons with less seniority than she for 198.5-86 in her categorie:s of 

seniority was violative of her tenure and seniority rights under N.J.S . .'\. 18A:28-~ and 

N.J.A.C. 6:3-1.10!:! ~· She sought judgment directing the Board to reinstate her to >1 

full-lime teaching staff position for 1985-86 and retroactively to compensate her for all 

salary or benefits lost as a result of Board action, inclucling appropriate retrospective 

seniority credit. The Board admitted petitioner's teaching service generally and 

petitioner's most recent seventh and eighth grade teaching assignments in home 

economics and family life in a departmentalized settin11;. In addition, the Board pleaded in 

bar of petitioner's claims for relief the doctrines of ~ judicata and collateral estoppel. 

See Hart v. Bd. of Ed. Borough of Ridgefield, 1985 S.L.D. -(June 7, 1985; appeal pending, 

State Board). No issue of propriety of reduction in force vel non under N.J.S.A. 18A:28-9 

is presented. 

The petition of appeal was filed in the Bureau of Controversies and Disputes of 

the Department of Education on July 16, 1985. The Board's answer was filed there on 

September 6, 1985. Before answer, the Commissioner of the Department of Education 

transmitted the matter to the Office of Administrative Law on August 21, 1985 for 

hearing and determination as a contested ease in accordance with N.J.S.A. 52:14F-J et 

~· 

On notice to the parties, a prehearing conference was conducted in the Office of 

Administrative Law on October 3, 1985 and an order entered. 

Paragraphs 1, 2, 3 and 4 of the petition of appeal were admitted by the Board. 

Petitioner was directed to give notice of pendency of action to those persons junior to her 

in seniority whose positions were presumptively affected and were claimed by petitioner 

in order to afford such parties opportunity to move to intervene or participate in the 

matter under N.J.A.C. 1:1-12.2 ~ ~· On December 13, 1985, Ladislava Krawiec, Roslyn 

Fernhoff and Donald Celidonio, on application made without objection and on order of the 

administrative law judge, intervened in the matter in opposition to petitioner's claims. By 

prehearing conference order, the parties were directed . to confer with a view 
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OFFICE OF AOMINISTRA TIVE LAW 

MARY T. HART, 

Petitioner, 

v. 

BOARD OF EDUCATION OF TilE BOROUGH 

OF RIDGEFIELD, BERGEN COUNTY, 

Respondent. 

Louis P. Buceeri, Esq., for petitioner 

(Bucceri & Pincus, attorneys) 

INITIAL DECISION 

OAL DOCKET NO. EDU 5301-85 

AGENCY DKT. NO. 224-7/85 

Dennis G. Harraka, Esq., for respondent/Board 

(Gallo, Geffner, Fenster, Farrell, Turitz & Harraka, attorneys) 

Alfred F. Maurice. Esq., for Intervenors Ladislava Krawiec, Roslyn Fernhoff and 

Donald Celidonio 

Record Closed: June 8, 1986 Decided: July 18, 1986 

BEFORE .JAMES A. OSPENSON, ALJ: 

Mary T. Hart, a tenured teaching staff member employed since 1966 by the 

Board of Education of the Borough of Ridgefield, Bergen County, alleged action of the 

Board in abolishing her home economics teaching staff position for 1985-86 and in 

2254 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 4100-86 

KARL HUETTEMANN E:I AL. , 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF EAST RUTHERFORD, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision re.ndered by the Office of 

Administrative Law have been reviewed. No exceptions were filed by 

the parties pursuant to N.J.A.C. l:l-lo.4a, band c. 

The Commissioner agrees with the recommendation of the 

Office of Administrative Law granting the Board's Motion for Summary 

Decision and adopts it as the final decision in this matter for the 

reasons expressed in the initial decision. The Petition of App<'al 

is accordingly dismissed with prejudice. 

IT IS SO ORDERED. 

~SSIO ER OF EDUCATION 

SEPTEMBER 3, 1986 
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to an extent sufficient to deny summarv decision on the merits. In short, with respect to 

the second ground for its motion, I believe that the Roard has failed to show that no 

genuine issues of material fact exist as a matter of Law. N.J.A.C. I:H3.2(al. 

Accordinglv, based upon my review and consideration of the undisputed facts, I 

CONCLUDE that petitioners lack standing as "interested persons" to bring this action, and 

the Board's motion for summary decision on that ground is granted. 

This recommended decision may be affirmed, modified or rejel."h'd by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-IO. 

l hereby PILE this Initial Decision with Saul Cooperman for consideration. 

@TE 

'JUt I o !£,03 

DATE 

DATE 
le 

.1111 3 0 1986 

(___:)~~ 
STEPHEiltG:WEJSS; ALJq 

~ . ··:c;:::::: ... , : v~ 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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me that either the principals themselves and/or a representAtive association on their 

behalf would he the proper parties to bring this suit. Winston v. R<J. of F.d. of Soul '1 

Plainfield, 125 N.J. Super. 131 (App. Div. 1973}, afrd 64 N.J. 582 (1974). 

Accordingly, since none of the four petitioners have demonstrated that they will 

he "substantially, specifically and directlv affected" by the outcome of this ease, thev arE" 

not "interested persons" within the meaning of N.J.A.C. 6:24-1.1 11nd their 11etion eRnnot 

continue in this forum. 

B. The "'erits 

As noted, the Board's motion for summary decision was in two parts. The 

second argued thAt the petition should be dismissed ll.S a matter of law, even 11ssuming the 

requisite standing. For purposes of completeness, even though I have dismissed the 

petition on the first ground, I will address this issue as well since the Commissioner may 

reject my "standing" issue recommendation. 

With respect to all motions for summary decision before the Office of 

Administrative Law, the principles of law that apply to motions for summary judgments in 

the courts (~, _!!. 4:46-1) apply with equal force. See, N.J.A.C. 1:1-13.1 et ~· 

Petitioners have alleged that the Board's action was precipitous in nature and taken 

without appropriate consultation with and/or the receipt of a favorable recommendation 

from its Superintendent, if not other senior administrative staff as well. Although 

neither side has proffered any sworn testimony by way of affidavit bearing upon the 

underlying facts, the oral argument which I entertained in connection with the appliC'ation 

for a stay did result in my issuance of an Order which set forth some of the undisputed 

facts, (see, Order, pp. 2-3). I noted there that the Board's deC'ision on the proposed 

transfers did not appear to have been made known to the principals themselves until 

approximately one week before the action was taken. Moreover, the Superintendent of 

Schools actually opposed the transfers. So, too, petitioners raised questions regarding 

the negative effect of the transfers on the school system. In a very broad sense, the 

question of possible possible arbitrary or capricious decision making is implicated, at least 
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specifically and directly affected by the outcome of a controversy before the 

Commissioner." See, N.J.A.C. 6:24-1.1, as amended, April to, 1986, see 18 N.J.R. 97ft 

In the case of Kenwood v. Bd. of Ed. of l\1ontclair, OAL DKT. NO. EDU 8858-81. 

dec'd April 23, 1982, adopted by the Commissioner, June 14, 1982, petition dismissed State 

Board of Education, September 8, 1982, the administrative law judge's Initial Decision 

devoted a good deal of attention to the case law involving standing to sue. He noted 

that in order to be entitled to bring an action, a petitioner must demonstrate "a 

sufficient stake in the outcome of the proceedings" and to show that if the requested 

relief is not granted, there will be a substantial likelihood of harm. See, Home Buiklers 

League of South Jersey, Inc. v. Berlin Te •• 81 N.J. 127 (1979). He further observed that 

there must be some demonstration of 11 direct impact on the personal rights of the 

complaining party, as a litigant may not ordin11rily claim standing in order to assert the 

rights of another. See, Jersey Shore 'VIed. Center-Pitkin Hospital v. Estate of Baum, 84 

N.J 137 (1980). 

Two cases were cited by the administrative law judge in the Kenwood decision 

which would appear to me to apply to the facts herein. In Riccardelli v. Bd. of Ed. of 

Newark, OAL DKT. NO. EDU 1894-79 (dec'd Sept. 26, 1979), adopted Commissioner of 

Education, November 16, 1979, the Commissioner held that a taxpayer and resident of the 

school district does not have standing to challenge the legality of a decision by the board 

to transfer personneL In Delaney v. Bd. of Ed. of Woodbridge, OAL DKT. NO. EDU 382-

79 (Dec. 12, 1979), adopted Commissioner of Education, June ll, 1980, a suit by a resident 

and taxpayer challenging board's appointments was rejected since the petitioner was 

neither a candidate for appointment nor a representative of the candidates. 

Bearing in mind the accepted principles of law which were cited by the 

administrative law judge in the Kenwood case and applying them to the matter herein, I 

believe that the Board has amply demonstrated that the petition should be dismissed since 

none of the e!:Q !!!t petitioners have the requisite standing to challenge the Board's 11ction. 

Rather, they 11re attempting to serve as advocates for the two principals and it seems to 

-3-
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three K-4 schools, and the principal of those three school~ will become principal of thP 

intermeoiRte s<'hool. The petitioners maintained thRt th" Boaro's de-<:'ision w11s 

precipitous in nature. ann had been taken without prio• planning and review, 11nd wAs in 

disregArd of the contrary recommendation of the Superintennent of Schools. In their 

petition, the parents also asked for a stay of the Board's action pending a final decision in 

the case. I recently entertained oral argument in connt>ction with that stay application 

and entered nn Order Denying Stay which is presently pending review of by the 

Commissioner. 

The Board has now moved for summary decision to dismiss the petition upon the 

following grounds: 

(A) That the petitioners lack the requisite "standing" to bring an action of this 

sort; and 

(B) That regardless of the standing question, the Board's action is required to 

be upheld as a matter of law. 

For the reasons which follow, I have determined to grant the Board's motion for 

summary decision on the first ground (standing), but to deny summary decision as to the 

second basis for the motion. 

DISCUSSION 

A. Standing 

In its motion for summary decision on the ground that the petitioners lack 

requisite standing to sue, the Board maintains that none of the petitioners Are sufficiently 

connected with the action complained of to entitle them to challenge it in this 

proceeding. I agree. In order to be eligible to maintain an action before the 

Commissioner of Education within his controversies and disputes jurisdiction, a person or 

persons must be "interested" in the subject matter of the dispute. An "interested 

person" is specifically defined in the regulations as someone ·who "will be substantially, 

-2-
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~tatr of Nrm alrr5rH 

OFFICE OF AOMINISTRATIVE LAW 

KARL HUETTEMANN, ANTHONY PARISE, 

LUCY PARISE and MADELINE SHON, 

Petitioners, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 

OF EAST RUTHERFORD, BERGEN COUNTY, 

Respondent.· 

INITlAL DECISION 

SUMMARY DECISION 

OAL DKT. NO. EDU 4100-86 

AGENCY DKT. NO. 194-5/86 

Karl Huettemann, Anthony Parise, Lucy Parise and Madeline Shon, petitioners, 

~~ 

Peter P. Bariso, ;lr., Esq., for respondent 

(Lamb, Hartung, Gallipoli & Coughlin, attorneys) 

Reeord Closed: July 22, 1986 Decided: July 25, 1986 

BEFORE STEPHEN G. WEISS, ALJ: 

The four petitioners in this case are parents of children who attend elementary 

school in the respondent school district. On May 30, 1986, they filed a petition of appeal 

with the Commissioner of Education challenging the Board's decision of the previous 

month, which determined that efCective September 1986, the two principals of the 

district's four elementary schools would "switch" positions. In essence, one principal is 

to be moved from the grade 5-B in.termediate sehool to be prineipal of the 

NewJeney Is All Eq11al Opportullily £mpluyn-
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question of the rule of limitation~ or the calculation of 
seniorities if, in fact, petitioner wa•· <>d his ·seniority rights by 
refusing the position offered him when he knew or should have known 
that to do so would constitute a waiver." (Initial Decision, ante) 
Having determined herein that petitioner did, in fact, relinquish 
his tenure and seniority rights upon his refusal of full-time 
permanent employment with the New Milford School District. the 
Commissioner finds no need to reach the issue of whether his claim 
to a later vacancy with the Board was time barred by N.J.A.C. 
6:24-1.2. ---

Accordingly, the Commissioner adopts as his own the 
findings and conclusions of the AW in this matter for the reasons 
stated therein and as supplemented herein. It is therefore ordered 
that the petition be dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

September 3, 1986 
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School Dist. of Wilkesbarre Tp., 355 Pa. 449, 50 
~· 2d 354 (Sup._ Ct. 1947); State ex rel. Ford v. 
Board of Education of City School Di st. of City 
of Cleveland, 141 Ohio St. 124, 4 7 N. E. 2d 223 
(Sup. Ct. 1943). The Department of Education has 
consistently recognized that the refusal of 
reemployment by a tenured teacher, dismissed 
because of a reduction in force, constitutes a 
relinquishment of tenure and a waiver of rights 
to future employment. See Boguszewsld v. Bd. of 
Ed. of Demarest, 1979 S.L.D. 398; DeSimone v. 
Fairview Bd. of Ed., 1966 S.L.D. 43. Of course, 
to constitute an effective waiver, it must be 
evident that a known right was intentionally 
relinquished. (Slip Opinion, at pp. 10-11) 

The Commissioner's review of the record comports with the 
finding of the ALJ that 

Superintendent Owens had a lengthy conversation 
with petitioner on Friday, October 7, 1983 ***• 
the purpose of which was to offer him a full-time 
physical education position and during which he 
advised Collins he would lose his seniority if he 
didn't take it." (Initial Decision, ante) 

Exhibit J-11, the letter sent by Superintendent Owens which 
contained the formal job offer, is clear and unequivocal evidence 
that petitioner knew or should have known the position he was 
offered was a permanent, full-time position. which, if he declined 
to accept, would result in forfeiture of his tenure and seniority 
rights. The testimony of witnesses Ross, Coco, Carroll and Owens 
lends further credence to this conclusion. 

By virtue of the fact that the position offered petitioner 
was vacant at the time the offer was tendered to petitioner, and 
thus was not a substitute position, the Commissioner concurs with 
the AW that: 

It would be unfair and not in accordance with the 
statutory intent. if a teacher could refuse a 
position and subsequently demand it from others 
on the seniority list who had accepted it in good 
faith. This would be true even if a board 
desired to favor the teacher who declined an 
offer. Old Bridge Education Ass 'n v. Bd. of~ti_,_ 
of Old BridZ!. [decided by the Commissioner 
August 8, 1985]. (Initial Decision, ante) 

The Commission'er also agrees with the AW that "[t]he 
filling of positions cannot await the running of the entire appeals 
process." (Initial Decision. ante) 

Finally, the Commissioner is 
determination of the AW that, "It is not 
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4. October 17, 1983 

5. October 24, 1983 

6. December 5, 1983 

7. January 1984 

8. April 4, 1984 

9. May 1985 

10. August 14, 1985 

Offer of employment by Board to petitioner 
put in writing. 

Petitioner officially declined offer of 
full-time employment in vacant position at 
New Milford H. S. 

Commissioner denied stay of Nogaki decision. 

Phys. Ed. position offered to Intervenor 
Carroll upon petitioner's declining Nogaki 
position. 

State Board of Education 
reinstatement of Nogaki 
position at New Milford H.S. 

issued Stay and 
ed. 

Petitioner 
District. 

substituted in 

to phys. 

New Milford 

Petitioner filed Petition of Appeal with 
Commissioner. 

Having carefully reviewed the record herein, the 
Commissioner cannot accept as plausible petitioner's contention that 
he is entitled to the position currently held by Hs. Carroll as a 
physical education instructor at New Milford H.S. For whatever 
reason petitioner attempts to justify his rejecting the offer of 
employment tendered him by the Board on October 17, 1983, the fact 
remains that he was offered full-time employment in a position for 
which he was duly certified. and to which he was duly entitled by 
virtue of his tenure and seniority. The issue of his right to claim 
the employment that evolved after the reinstatement of Mr. Nogaki, 
following the State Board's decision of April 4, l<J84, is made moot 
not by any action taken by the Board, but by petitioner's unilateral 
decision to decline the position offered to him in due course on 
October 17, l<J83. Petitioner thereby waived his right to tenure and 
seniority in the New Milford District. 

The Commissioner agrees with the ALJ that petitioner 
kno~inJ~J.Y waived his rights to further employment with the Board. 
"When a tenured teacher whose petition is abolished refuses an 
assignment within the scope of his or her certificate, that teacher 
abandons a right to tenured employment. [\_n'!.~La.rk v. Board of 
Education of Margate, 1974 S.L.D. 678; aff'd St. Bd. 1975 S.L.D. 
Iosz.---aff1d~~f .. Superior cs-; App. Di v., [ 1976 S. L. D. 1134_r-i> 
(Initial Decision, at p. 7) See also ~nnett_e __ ~Q_•_'[ool~~~--[.5!_rr_y 
Forestal et al., decided by the Commissioner March5, 1984, aff'd 
State-Boa_r_d--September 5, 1984, aff'd Superior Court, Appellate 
Division, June 30, 1986. The Court in Q'_T()Q.l~ stated: 

Tenure and reemployment rights may be voluntarily 
relinquished. N.J.,S_,_A_, l8A:28-8; ~r;'-~ !>ang~ 
!,>_d_. _of ~cl_,__()_i_B()_t_ough __ of__!.!!Q_U b()f! , 2 6 ~:.1.: ~u~. 
83. 88 (App. Di v. 1953); s_e_~ i!ls_o Jacobs v. 
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collective bargaining agreement between the 
parties. To argue, as Petitioner does, that the 
subsequent reinstatement of Nogaki somehow 
changes this position into a long-term substitute 
employment fails. to recognize the facts -- the 
determination as to what kind of position exists 
turns on when the position was offered, not what 
subsequently occurs. 

Dismissal of a tenured teaching staff member 
produces removal from the payroll and their 
employment from the school. There is never any 
guarantee that such a dismissal will be 
upheld.*** (emphasis in text) 

(Board's Reply Exceptions, at p. 8) 

The Board argues that the cases cited by petitioner as supporting 
this doctrine of "***'long-term substitute' conversion" (Id. , at 
p. 9) do not hold for that proposition. Spiewak holds, states the 
Board, "that a temporary employee is only an employee who is hired 
to take the place of an absent employee." "Douglas Nogaki was not 
absent; he was terminated," the Board suggests. (Id., at p. 9) 
Further the Board argues that the Driscqll case holds for the 
proposition that the time frame upon which one must determine 
eligibility or non-eligibility is the time at which the job is 
offered. In the instant matter, at the time petitioner was offered 
the job as physical education teacher, Mr. Nogaki was not an 
employee of the Board since he had been dismissed by the 
Commissioner. Finally, the Board avows that the Sayreville case 
holds for the proposition that as long as there is a substantial 
period of time in which a person is replacing another person, that 
person is not considered a long-term substitute, but a full-time 
permanent employee. Thus, states the Board, the law supports the 
proposition of the Board that at the time the position was offered 
to petitioner, it was a full-time permanent position with all the 
rights of tenure and seniority afforded a full-time employee. When 
petitioner refused acceptance of the position, the Board argues, he 
forfeited his tenure and seniority rights. Therefore, the Board 
requests that the Commissioner reject the arguments made by 
petitioner in his exceptions and uphold the decision of the AW 
dismissing the petition with prejudice. 

For the record, the Commissioner sets forth the following 
chronology: 

1. June 30, 1983 RIF at New Milford H.S. resulting in 
petitioner's position being eliminated. 

2. September 26, 1983 Nogaki 's employment terminated as result of 
Commissioner's decision dated September 26, 
1983. 

3. October 7, 1983 Petitioner offered Nogaki's position because 
he was first on preferred eligibility list 
developed at time of RIF. 
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protection -- the type of job that the Board offered Petitioner and 
~etitioner rejected." (emphasis in text) (Id. at p. 5) Further, 
the Board argues that petitioner was fully aware at the time of his 
refusal on October 24, 1983 that failure to take the position in 
question would end his tenure and seniority rights with the Board, 
and that he thereby waived such rights in declining said employment. 

As to petitioner's claim that the position offered him on 
October 7, 1983 was a long-term substitute pas i tion because 
Hr. Nogalti 's dismissal was ultimately overturned by the State Board 
of Education, the Board argues that petitioner's potential 
employment with the Board had nothing to do with the absence, 
disability or disqualification of Mr. Nogaki. The Board argues that 
Mr. Nogaki 's lack of employment with the Board was not due to his 
disqualification, but due to dismissal under the Tenure Employees 
Hearing Act. Therefore, the Board contends, Mr. Nogaki's position 
did not fall under the parameters of ~~S.A. 18A:l6-l.l as 
petitioner avers and, thus, was not substitute employment. 

The Board notes in reply exceptions that: 

On October 7, 1983, the Board, through its 
Superintendent, offered Petitioner a full-time 
position as physical education teacher within the 
district. That offer was placed in writing on 
October 17, 1983. On October 24, 1983, 
Petitioner rejected the position. On December 5, 
).983, _poug!_as Nogaki, thro!!lJ:l his attor~_was 
denied a stay_J>y_the Commissioner of Education to 
:;EOp-hTs-continuedd1siii1ssa-l~. ~6nlyon-ApiTr-4; 
1984. when the State Board overruled the 
Commissioner did Douglas Nogaki have the right to 
return to the position of physical education 
teacher with the New Milford Board of Education. 

A board of education, in its duties as an 
employer of teaching staff members, has the right 
to fill positions when vacancies occur. The 
determination of when the vacancy must be filled 
and the type of vacancy that is in existence is 
determined at the tim~the vacan£Y__Qc::furs 
whether it be by resignation, retirement, death 
or dismissal, rather than facts that happen 
subsequently. When the Board offered Petitioner 
the physical education job on October 7, 1983, 
Douglas Nogaki had been dismissed by the 
Commissioner and had been removed from the 
Board's payroll effective September 27, 1983. 
Therefore, the board's decision to offer Collins 
the job was based on Nogaki • s dismissal which 
removed Nogaki from their employ. That 
employment was a permanent position, with tenure 
and seniority rights, as well as all privileges 
and benefits which inure to a teaching staff 
member in accordance with the law and the 
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the offer; and··, that on October 24th (seventeen 
[17] days after the first offer), Petitioner 
advised the Board of his refusal. Therefore, the 
protracted amount of time spent in discussing the 
offer and the amount of time Petitioner 
considered the offer clearly indicates that 
Petitioner was aware of his various alternatives 
before making the decision in question. 

Furthermore, the testimony of the Superintendent 
shows that the job offered was not of a temporary 
inconsequential nature, which is equally 
reflected by the amount of time given to the 
Petitioner to make up his mind to take or not 
take the position. A key to this case is not 
when Douglas Nogaki was reinstated to his 
position in April 1984, or when Petitioner filed 
his Petition in August 1985, but the situation 
between the Petitioner and the Board in October 
1983. At that time, the position was a vacant 
full time position in the physical education 
department due to Nogaki•s termination. The 
Initial Decision clearly holds for the 
proposition that the Petitioner was well aware of 
the scenario as to his tenure at the time he 
refused the job and that Petitioner • s testimony 
was less than credible. 

(Board's Reply Exceptions, at p. 2) 

The Board urges that the Commissioner uphold the standard of review 
on matters of credibility and fact as stated in Roya Farms Resort v. 
Invf!~tors Insurance Co._.,_. 65 N.J. 474, 484 (1974). quoting fagli~_!:.Qill! 
v. Township of North Bergen, 78 N.J. Super. 154, 155 (App. Div. 
1963), cert. den. 40 N.J. 221 (1963), as well as Gallo v. Gallo, 66 
N.J. Super. 1 (App. D~l961). The Board contends the court below 
determined the Board witnesses to be more credible than petitioner 
and those credibility arguments are not only set out in the 
decision, but in the findings of fact as well. The Board contends 
that the decision in this case rests on the credibility of the 
witnesses and that the Commissioner, sitting as a review authority, 
should uphold the decision below based on the record and that the 
ultimate determination of witnesses and factual credibility rests 
with the trial court. 

Further. the Board cites Old Bridge Education Associa~!..Q.!! 
v. Board of Education of Old Bridge, decided by the Commissioner 
August 8, 1985, for the proposition that "one cannot hold a position 
open for a teacher simply because he refuses to take the position at 
hand." (Board's Reply Exceptions, at p. 5) The Board refutes 
petitioner's argument and recitation of case law regarding the 
doctrine of waiver stating that "in spite of Petitioner's 
statements, relinquishment of tenure rights can be accomplished 
other than through resignation or acceptance of a position without 
tenure protection -- it can be done by the refusa,l to ac_~~t __ ~ 
position within t,he teacher's scope of employment "'hi~h_affq0L 

2242 

You are viewing an archived copy from the New Jersey State Library.



available position. Thus, contends petitioner, there can be no 
waiver under these circumstances. He also cites Carney v. Bd . of 
Ed. 1 City of Summit, 1980 S.L.D. 1110, 1118 for the standard of 
revtew in such cases, suggesting that 

***in order to find that Collins waived his 
tenure and seniority, the respondent must 
establish that the petitioner was fully aware 
that refusing the Nogald position would end his 
tenure and seniority and that, with this 
knowledge, he acted voluntarily. 
(Petitioner's Exceptions, at p. 4; Post-hearing 
Brief, at p. 9) 

Petitioner further argues that as a result of the State 
Board's decision of April 4, 1984, reinstating Nogaki and also 
granting Nogaki's motion to stay the Commissioner's order of 
dismissal, Nogald 's employment in New Milford was, as a matter of 
law, never terminated and the employment of any individual in his 
position between September 26, 1983 and April 4, 1984 was as a 
substitute. He cites Spiewak et al. v. Rutherford Board of Ed., 90 
N.J. 63 (1982); Sayreville Education Association v. Bd. of Ed .• 193 
~ Super. 424, 433 (App. Div. 1984); and ~riscoll v. Clifton~ 
of Ed., 165 N.J. Super. 241 (App. Div. 1977). aff'd o.b., 79 N.J. 
126 (1979). Additionally, petitioner avers that a tenured teacher. 
including a teacher on a preferred eligibility list after a 
reduction tn force, is not obligated to accept an offer of 
employment as a substitute teacher, citing South River Education 
Association v. Board of Education of the Borough of South River, 
1980 LL~ 334. Petitioner contends that since an employee can 
gain nefther tenure nor seniority as a substitute, he cannot be 
compelled to take such a post. Payne v. Board of Education of the 
Village of Ridgewood, 1976 S.L.D. 605. Thus, argues petitioner. the 
two legal determinations conta1ned in the initial decision are 
incorrect. Petitioner did not waive his tenure rights. Even 
assuming, arguendo, the rejection of an employment offer, there was 
no knowing waiver and no impropriety in declining an offer to be a 
substitute. For these reasons, petitioner contends that the initial 
decision should be reversed and this matter remanded for a 
determination of petitioner's seniority and tenure rights as well as 
the remedy for the Board's violation of these rights. 

The Board's reply exceptions request that the Commissioner 
flatly reject all of petitioner's arguments including that which 
suggests the initial decision should be ·reversed because the 
determination was improper since there was an insufficient factual 
basis to support a finding of voluntary waiver to the position in 
question. The Board contends, instead, that: 

It is apparent from the facts that an offer of 
employment was made by the New Ki lford Board of 
Education to Petitioner in early October 1983; 
that Petitioner requested a certain amount of 
time to make up his mind, which was given; that 
Petitioner requested additional time to consider 
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RICHARD COLLINS, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF NEW MILFORD, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were timely filed 
by petitioner pursuant to N.J.A.C. l:l-16.4a, band c, as was the 
Board • s reply. However, Intervenor Leslie Plumb's reply was 
untimely. 

Petitioner's exceptions reiterate those arguments advanced 
in his post-hearing brief, which is incorporated herein by 
reference. Petitioner excepts to the finding that he waived his 
tenure in the New Milford School District avowing that there is an 
insufficient factual basis to support a finding of voluntary 
waiver. More specifically, he asserts that the initial decision 
misconstrues the doctrine of waiver as applied to the statutory 
right of tenure and urges that the tenure act mandates a liberal 
approach to its interpretation and application to factual situations. 

Petitioner contends, inter alia, that the only way a person 
can voluntarily relinquish tenure rights is by separation from 
tenurable employment, ~~. legitimate resignation or voluntary 
acceptance of a position known to be without tenure protection. He 
cites Elaine Solomon v. Bd. of Ed. of the Princeton R · al School 
District, 1977 S.L.D. 650, aff'd State Boar an v. Bd~ 
OIEd:of the Township o!_ North Bergen, 1961-62 , ecufOn 
of Superior Court, Appellate Division, 73 N.J. (App. Div. 
1962) for this proposition. 

Further, petitioner repeats in his except ions the waiver 
argument he posited at hearing and in his post-hearing brief at 
pp. 7-8, averring that it is inappropriate for a board to impose 
restriction on tenure rights by reaching unwritten "understandings" 
with a teacher which are not embodied in an employment contract. 
Siedel v. Board of Education___Qf_Ventnor City, 110 N.J.L. 31 (Sup. 
Ct. 1932) Petitioner suggests Lange v. Bd. of E4~·~of th~_Audubon, 
26 N.J. Super. 83 (App. Div. 1953) is the leading case dealing with 
the issue of waiver of tenure, stating that this decision explicitly 
determines that a teachir cannot waive tenure and, by implication, 
seniority rights, while acting in some way to maintain those 
rights. Petitioner avows that he relied on the assurances of 
Superintendent Owens that he would not lose his tenure or seniority 
in declining the Nogaki position and that he would be given the next 
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OAL DI<T. NO. EDU 58-17-85 

LIST OF EXHffiiTS 

J-I to 15 are stipulated items. 

J-1 Stipulation and Collins' employment history 

J-2A, B & C Salary guides 

J-3A through 31 Seniority lists 

J-4 Deborah Carroll's employment history 

J-5 Leslie Plumb's employment history 

J-6 Carroll's sc-hedules 1984-85 

J-7 

J-8 

J-9 

J-10 

J-11 

J-12 

J-13 

J-14 

J-15 

P-lA-F 

R-1 

Carroll's schedules 1985-86 

Plumb's schedules 1984-85 

Plumb's schedules 1985-86 

October 17, 1983 letter, Owens to Collins 

October 24, 1983 letter, Collins to Owens 

July 16, 1985, letter from Collins to Board 

Nogaki decision of September 26, 1983 

Commissioner's decision, dated December 5, 1985, on motion 

State Board's Reversal of Nogaki decision, dated April 6, 1984 

Records of Collins' wages 

Minutes of closed meeting of October ll, 1983 

-9-
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interpreted as such, then no teacher who accepted such a position could be considered a• a 

teaching staff member even though reinstatement of the teacher originally holdmg it 

might come many years later after the case is decided by the Supreme Court. The filling 

'>f position• cannot await the running of the entire appeals proces,. 1 CONCLUDE the 

Nogaki position was vacant when the Commissioner determined he should be terminated 

and the petitioner refused a full-time permanent position within the scope of his 

certification. 

It is therefore ORDERED that the petition be DISMISSED with prejudice. 

This ,recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~· 

52:146-10. 

I hereby FILE this Initial Decision with Saul CooperiDlln for consideration. 

~ 2t• IU/. ~.{0..~~ k« 
~ -7 - "'4;:AS11Lt ,AW 

~UL 2. ,') \986 Rt., ..-- VL~ 
DATE 

DATE 
jrp 

.1!11 2 4 1988 

DEPARTMENT OF EDUCATION 

-8-
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seniority was in jeop11rdy, but he indicated his l'>yalty to Nogak1 was 

more important than his job (Coco's te~timony). 

17. When Carroll was offered Nogaki's po~ition, ~he a~ked Owens, "didn't 

you call p;,.k Collins?" and Owens replied he had and that he was 

telling her just what he had told Collins, that if <;he did not accept she 

would be forfeiting her seniority. She asked why petitioner had refused, 

and Owens told her it was apparently out of loyalty to Nogaki. 

DISCUSSION and CONCLUSION 

In his brief, counsel for intervenors Ross and Carroll aptly characterized the 

testimony inferences and facts which lead to the conclusion that petitioner knowingly 

waived his seniority rights when he refused a position. Petitioner had not nearly so 

accurate a memory concerning the facts as did witnesses for the other parties. What 

petitioner did and why he did it clearly emerges from the testimony. It is thus not 

necessary to address any other issues. 

When a tenured teacher whose position is abolished refuses an assignment within the 

scope of his or her certificate, that teacher abandons a right to tenured employment. Ann 

Clark v. Bd. of Ed. <Jf Margate, 1974 S.L.D. 678; afrd State Bd. 1975 S.L.D. 1082, aff'd 

N.J. Superior Ct., App. Div., January 8, 1986, A-2196-74 (unreported). I CONCLUDE 

petitioner knowingly waived his rights. It would be unfair and not in accordance with the 

statutory intent, if a teacher could refuse a position and subsequently demand it from 

others on the seniority list who had accepted it in good faith. This would be true even if a 

board desired to favor the teacher who declined an offer. Old Bridge Education AS-c:'n v. 

Bd. of Ed. of Old Bridge, 1985 S.L.D. ----- June 11, 1985, aff'd with mod., 1985 S.L.D. 

August 8, 1985. 

The position offered petitioner was vacant at the time of the offer and had to be so 

regarded by the Board at the time, regardless of the fact that appellate authority might 

reinstate the incumbent. The position was not a substitute po.~ition. If it were 

-7-
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1 o. Owens told Carroll if <~he did not take the position, 'ihe would lose her 

tenure and seniority rights, so she said she would accept it but asked for 

some time to ootain a babysitter or other child care facilities. 

11. Carroll took the position January through April, but was RIFFed from 

that position when Nogaki was reinstated. 

12. Classes at the high school had grown and the Board was obligated to 

give Carroll 60 days' notice, which two factors influenced a decision to 

start team teaching at the high school so that Carroll ~erved until the 

end of the school year. The team teaching worked so well, with Carroll 

in a one-half time position, that the Board decided to continue it in the 

fall, establishing a full-time position. 

13. Many teachers in the high school were aware of petitioner's problem of 

whether to accept his friend's vacant position in the fall of 1983. 

14. Ross saw petitioner while he was subbing in the winter of 1983-84; he 

indicated he was only lrubbing because he needed a fill-in job in 

wintertime, that he was contented with the nonteaching job he had the 

rest of the year, that the money was good and there was a lot of cash. 

15. Ross saw petitioner again at a social affair at Nogaki's house in late 

January or early February 1984. He knew Carroll had taken the high 

school position and that Ross was also teaching. Again, petitioner 

indicated that his compensation in his nonteaching job was good, that is, 

close to what he had been making in school and that there was less 

aggravation than he experienced in teaching. 

16. It was common knowledge around school that petitioner had been 

offered Nogaki's job and in the presence of several other teachers, on 

two occasions, he was aSked why he did not want to take it when his 
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3. Petitioner was uncertain and wanted more time to consider the offer; 

he expressed concern because of his friend~hip with Nogaki, whom he 

thought would return and with falling enrollment in the di~trict, which 

might make the position uncertain for the future on a separate grounds. 

4. Owens was sympathetic with respect to petitioner's concerns about his 

friend Nogaki, but did not suggest at this time or in a subsequent phone 

call that he could have the next position which might open because he 

knew he did not have the authority to do so. 

5. On October 11, Owens related to the Board that he had offered the 

position to petitioner but petitioner asked for more time to think it 

over and was not certain he would take it. The Board indicated that a 

decision should be made on filling this position. 

6. After consulting with the Board's seniority list adviser, Strauss, Owens 

<!ailed petitioner's home on O<!tober 15, but he was not in. The next 

day, Sunday, October 16, Owens and petitioner got together on the 

telephone. 

7. Owens told petitioner he hao to have a decision, that he hao had a 

reasonable time to de<!ide and that he (Owens) would send him a letter 

formally offering him the position. 

8. Owens sent petitioner a letter with a formal job offer on October 17 (J-

11) and petitioner refused the position, in writing, by a letter dated 

Oetober 24, 1986, which information was immediately relayed to the 

Board. 

9. Upon direction of the Board and its consultant, Owens offered the 

position to the next person on the seniority list, Deborah Carroll. who 

initially did not want to a<!cept it because she preferred an elementary 

to a high S<!hool position. 
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circumstances. Strauss advised Owens thio; was a serious matter and that he should advi«e 

petitioner in writing that if he refused, he would lo'~e his tenure and seniority rights. Thu« 

Strauss essentially corroborated Owens' version of his communication<; with petitioner as 

did Owens' letter lJ-10) and the Board minutes (R-1). 

The testimony of Ros.'>, Coco and Carroll supported Owens version of the eents in 

that it ex:plained why petitioner refused a position and revealed his intent in doing so. 

Collins was a close friend of Nogaki and intensely loyal to him. He felt that Nogaki would 

return and that his position should not ~ considered vacant. Petitioner wao; also 

concerned about declining enrollment in the district, which might mean another RIF. 

Meanwhile, petitioner had found lucrative work outside teaching which he did not want to 

give up for a temporary position. Petitioner worked for a lawn irrigation company, but 

the occurrence of a draught in the area reduced petitioner's prospects in that work, so 

that he wanted his teaching job back and his wishful interpretation of the events 

surrounding his refusal of Nogaki's job eventually impelled him to file this complaint. 

Since he had substituted in the schools after his refusal, he had reason to be aware of all 

that had occurred, and should have known the situation long before filing a complaint. 

FINDINGS OF FACT 

1. Petitioner was number one on the physical education teacher seniority 

list at the time of the June 30, 1983 RIF and was offered Nogaki's 

position which was vacant after September 26, 1983, when the 

Commissioner determined that Nogaki should be terminated on tenure 

charges. 

2. Superintendent Owens had a lengthy conversation with petitioner on 

Friday, October 7, 1983 beginning around 2:15 p.m., the purpose of 

which was to offer him a full-time physical education position and 

during which he advised Collins he would lose his seniority if he didn't 

take it. 
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1. Did the Superintendent advi~e petitioner that h-: could 
refuse the poq1t1on offered and still l'emain on the 
preferred list? 

2. If so, did the Sup-:rintendent have authority to do ~o? 

3. Did petitioner waive his seniority right~? 

4. Did he have a right to refuse without waiver due to the 
nature of the position? 

5. Can such action of the Superintendent, if authorized, 
affect the operation of the statutes and seniority rules? 

It is not necessary to reach the question of the rule of limitations or the cal<'ulation 

of seniorities if, in fact, petitioner waived his seniority rights by refusing the po<;Jtion 

offered him when he knew or should have known that to do so would constitute a waiver. 

THE TESTIMONY 

The parties entered into a stipulation (J-1 to 15) of the basic facts of petitioner's 

employment history, the reduction in force on June 30, 1983, the grade level organization 

of the New Milford schools, the teaching schedules of the parties and the history of the 

tenure charges against Douglas Nogeki. The principal dispute of fact was whether or not 

the Superintendent told petitioner that he could refuse the employment offered and would 

be given the next job opening and whether or not petitioner knew or should have known 

when he refused Nogaki's position that he was waiving his seniority rights. The principel 

witnesses on that point were petitioner himself and Superintendent Owens. The Soard and 

intervenors backed up the testimony of Owens with that of Robert Straus.'!, a consultant 

who makes up the Soard's seniority lists, Marie Ros.~, Louis Coco and Deborah Carroll. 

Owens• testimony was directly contrary to that of petitioner on the circumstances 

of his refusal of a position. Owens consulted Strauss after learning the Commissioner's 

decision supporting termination of Nogaki on tenure charges and Straus.<; advised him to 

call the next person on the seniority list, who was petitioner. Owens subsequently told 

him petitioner had turned it down and asked what petitioner's rights were in such 
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Petitioner's complaint, which was dated August 8, 1985, was received by the 

Commissioner on August 13, 191!5. The Board did not file an answer until Hfter 

transmis_<;ion to the OAL. A prehearing was held on October 23, 1 985. the Board filed its 

answer on November 25 and hearings were scheduled for December 12 and 13, 1986. The 

OAL was to send intervention notices in November, but on December 5, the undersigned 

ALJ discovered that notices had not been sent. One intervenor (Deborah Carroll) had 

heard about the ease, and her attorney contacted the ALJ. Due to late notice and 

intervention, the December hearing dates had to be adjourned. Subsequently, two 

teachers filed for intervention, a telephone conference was held in late December and I 

scheduled a new trial date of February 28, 1986. Shortly before that date, a new 

intervenor appeared (Marie Ross). The undersigned ALJ was in any event forced to 

adjourn the February date due to personal illness. 

I scheduled April 21 and May 1, 1986 as the new hearing dates. The matter was 

heard on April 21 but one witness was unavailable on May 1, and the hearing had to be 

continued to May 14, 1986, when it concluded. The last responsive brief was filed June 

19, 1986, when the record closed. A list of the exhibits entered into evidence is appended 

to this decision. 

THE JSStres 

Petitioner, a tenured physical education teacher, was RIFFed at the conclusion of 

the 1982-83 school year. In the fall of 1983, he was offered a position which fell vacant 

due to the Commissioner's decision that another tenured teacher (Nogaki) be terminated. 

Petitioner did not accept the position, but alleged he was promised the next open position. 

He claimed that he filed his complaint as soon as he learned that someone else was 

serving in the position which he was promised. In the context of this background, the 

issues as stated in the prehearing order were as follows: 

A. Is the ease barred by the rule of limitations? 

B. Were petitioner's seniority rights violated? 
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OFFICE OF ADMINISTRATIVE LAW 

RICHARD COLLINS, 

Petitioner, 

v. 

NEW MILFORD BOARD OF EDUCATION, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5847-8a 

AGENCY DKT. NO. 281-8/85 

Gregwy Syrek, E'iq., for petitioner (Bucceri & Pincus, attorneys) 

Eric Martin Bem..o;tein, Esq., for respondent (Gerald L. Dorf, P.A., attorney) 

Alfred F. Maurice, Esq., for intervenors Marie Ross and Leslie Carroll 

Harold Springstead, Esq., for intervenor Leslie Plumb (Aronsohn & Springstead, 

attorneys) 

Record Closed: June 19, 1986 Decided: July 21, 1986 

BEFORE NAOMJ OOWER-La8ASTILLE: 

Richard Collin<~ alleged that the New Milford Board of Education (Board) violated his 

tenure and seniority rights by employing less senior teaching staff memberc;. The 

Commissioner transmitted the matter to the Office of Admini'ltrative Law for 

determination as a c0ntested case on September 18, 198a pursuant to a2:14F-1 et 

~· 

New Jcrsev I< An Eq11al Opportumly Empluyer 
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G.C., a minor by his guar.dian, 
J .Q.' 

PETITIONER, 

'J. 

BOARD OF EDUCATION OF THE CITY OF 
UNION CITY, HUDSON COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties pursuant to J'!d_,A.C. l:l-16.4a, band c. 

The Commissioner agrees with the recommendation of the 
Office of Administrative Law readmitting G.C. to Emerson High School 
for the 1986-87 school year and adopts it as the final decision in 
this matter for the reasons expressed in the initial decision. 

COMMISSIONER OF EDUCATION 

September 3, 1986 
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I hereby FILE my Initial De<'ision with SAUL COOPERMAN for <>onsideration. 

DATE 

DATE 
al 

.».. 291986 

DEPARTMENT OF EDUCATION 
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subject to modification to protect the best interests of the child. Finality has little 

meaning in the context of child custody adjudication. Borys v. Borys, 76 N.J. 103, Ill 

(1978). 

As set forth by N.J.S.A. 18A:J8-2, a school board must admit any student placed 

in the home of a resident "by order or a court of competent jurisdiction.'' School boards 

have no legitimate interest to intrude in a dispute involving family relationships. 

Consequently, a school board has no business looking behind the face of a valid court 

order. The order itselt triggers operation of the statute. Once a court has determined 

who is entitled to custody of a child, the board's simple duty is to honor the court's order 

unless and until it is superceded by a subsequent order. Operative facts of this case are 

that the Chancery Division has awarded custody of G.C. to the grandmother and that G.C. 

currently resides with her in Union City. Given these facts, the Board is legally obligated 

to allow G.C. to attend public school in the district. Remarks by a federal district judge 

in another context are equally fitting here: "A child who is entitled to be educated need 

not await the end of bureaucratic wrangling in order for such education to commence." 

Rabinowitz v. New Jersey State Bd. of Edue., 550 ~ ~· 481, 483 (D.N.J. 1982). 

Order 

It is ORDERED that the Board readmit G.C. to its high school for the 1986-87 

school year. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCA110H, SAUL COOPRRMAH, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-l0. 
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In response, the Board argues that :tl.J.S.A. 18A:38-Hal is inapplicable because of 

the settled rule in New Jersey that an unemancipated minor child has the same domicile 

as his father. Fantony v. Fantony, 31 N.J. Super. 14. 20 (App. Div. 1954); Edwards v. 

Edwards, 8 N.J. Super. 547, 550 (Ch. Div. 1950). But see Little Egg Harbor Twp. Bd. of 

Educ. v. Galloway Twp. Bd. of Educ., 145 N.J. Super. I, 12-13 (App. Div. 1975) (Morgan, 

J.A.D. dissenting), rev'd 71 N.J. 537 (1976), which recognizes the ''traditional rule" only in 

the absence of any parent substitute who provides the child with financial support and has 

assumed responsibility for the child's care, custody or control. With regard to N .. J.S.A. 

18A:38-I(b), the Board insists that G.C. does not satisfy the statutory requirement that his 

grandmother support him "gratis." A recent amendment clarifies that the child's parent 

must <!ertify "that he is not suporting the child.11 !:!.: 1985, c. 6. Here, of <!ourse, it is 

stipulated that the father is contributing $30 per week to his son's support. Moreover, the 

Board challenges the applicability of this statute for the reason that G.C. has no intention 

of remaining with his grandmother beyond completion of the school term. 

It is unnecessary to decide the arguments msde by the parties becsuse the case 

can be fully resolved on clearer and less controversial grounds. N.J.S.A. ISA:38-2 

provides: 

Public schools shall be free to any person over five and under 20 
years of age nonresident in a school distrit'!t who is placed in the 
home of another person, who is resident in the district, by order of s 
court of competent jurisdiction of this state .•• but no district shall 
be required to take an unreasonable number of persons under this 
section except upon the order of the commissioner issued •in 
accordance with rules established by the state board. 

While the record indicates that the schools of Union City are overcrowded, the district 

has neither argued nor proven that it has been forced to accept an "unreasonable number" 

of nonresident students within the meaning of this statute. Insofar as the Board may 

object that the custody order is only "temporary," it misconstrues the basic nature of a 

custody disposition. Custody orders are always "temporary" in the sense that they are 
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Nor does the other evidence on which the Board relies provide much support for 

its position. Many children are habitually late to school. Certainly that does not 

necessarily mean that they live outside the district. Addresses on school records prior to 

November 1984 are irrelevant to the narrow question of where G.C. has been living since 

his enrollment in the Union City school system. Since the rather was apparently paying 

for G.C.'s private schooling, it is not surprising that the father's residence is listed on 

private school records as the student's "home address." Any apparent inconsistency 

regarding the reasons for the grandmother's custody is also easily explained. At the time 

G.C. resumed living with his grandmother in November 1982, he was 13 years old and less 

capable of fending for himself. In any case, it is debatable whether a 17-year-old male 

teenager requires less close supervision at night than his younger brother and sister, who 

might reasonably be expected to be asleep in bed. 

Conclusions of Law 

Based on the foregoing facts and the applicable law, I CONCLUDE that the 

Board must provide G.C. with a free publie edueation. 

Petitioner eontends that he meets the requirements of N.J.S.A. 18A:38-I{a) for 

free education of any person over five and under 20 years of age "who is domiciled within 

the school district." Alternatively, petitioner maintains that he qualifies as a so-called 

"affidavit student" under N.J.S.A. 18A:38-l(b). That statute provides for the free 

education of any person of appropriate age 

•.. who is kept in the home of another person domieiled within the 
sehool distriet and is supported by sueh other person gratis as if he 
were sueh other person's own child, upon filing by sueh other person 
with the seeretary of the board of education, if so required by the 
board, a sworn statement that he is domiciled within the distriet and 
is supporting the ehild gratis and will assume all personal obligations 
for the ehild relative to school requirements and that he intends so to 
keep and support the ehild for a longer time than merely through the 
school term [ .] 
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Findings of Fact 

After careful consideration of all the evidence, l FIND that G.C. resides with his 

grandmother in Union City and visits his father in Jersey City only on weekends, holidays 

or short vacations. 

Sworn testimony by family members that G.C. lives, eats and sleeps at his 

grandmother's house in Union City on weekdays was inherently believable. Testimony 

given by the elderly grandmother, who was respectful of the court-like surroundings and 

took her oath seriously, was particularly impressive. Each family member gave 

essentially the same story, but not in a manner which seemed rehearsed or memorized. 

Adding to this sense of credibility was the willingness of petitioner's witnesses to admit 

certain facts which might be unfavorable. Their testimony was not merely self-serving. 

lllustratively, petitioner's witnesses candidly admitted that G.C. spent weekends and 

holidays in Jersey City, that the father contributed to his support, and that the father 

paid his medical bills. If the witnesses had gone to the trouble of fabricating their 

testimony, they could have invented a much better story. These minor admissions against 

interest make the remaining portion of the witnesses' testimony that much more 

convincing. 

In marked contrast to the strong proofs presented by petitioner, the Board's case 

was weak and superficial. Officer Costa conducted a sloppy and inconclusive 

investigation. He could not remember the exact date of his visit to the grandmother's 

premises or identify the woman who was the source of his information. More importantly, 

his revelation that no one by the name of "J.C." resides at the grandmother's apartment is 

fully consistent with petitioner's evidence that the father (not the son) lives in Jersey 

City. Officer Rubbinaccio's investigation was hardly more thorough. Whomever 

Rubbinaeeio may have telephoned on November 12, 1985, I aeeept G.C.'s testimony that he 

never participated in any telephone conversation with an attendance officer. Even if G.C. 

happened to be visiting his father's house and did answer the phone on one isolatf'd 

instance, that fact alone would be insufficient to establish a pattern of residency in 

Jersey City. 
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look for "J.C."2 Costa testified that an unidentified woman answered the door and 

informed him that no one by the name "J.C.'' lived at that address. He did not know who 

the woman was or whether she lived in the apartment. Aside from this hearsay testimony, 

the Board failed to call any neighbor, landlord, or other person who might have personal 

knowledge of living arrangements at the grandmother's apartment. Costa visited the 

premises only once and kept no notes of his observations. Another attendance officer, 

Louis Rubbinaccio, telephoned the father's home in Jersey City on November 12, 1985 to 

cheek the reason for G.C.'s absence from school on that date. Someone who identified 

himself as the student allegedly said he was sick. G.C. could not remember the specific 

incident and denied ever talking to an attendance officer over the telephone. Rubbinaceio 

never visited the grandmother's apartment in Union City or the father's residence in 

Jersey City. 

The Board points to additional circumstances in support of the inference it seeks 

to draw that G.C. actually resides in Jersey City. Although the grandmother's apartment 

in Union City is located "about four blocks" from Emerson High School, G.C. was late to 

school at least 22 times in 1984-85. Such repeated tardiness suggests to the Board that 

G.C. may be transported from a longer distance, presumably his father's house in Jersey 

City. Admitting that he was late often last year, G.C. attributed his lateness to his 

morning routine of taking a shower and eating breakfast. Further, the Board introduced 

proof that the student transcripts of Garden State Aeademy and St. Joseph's show the 

father's Jersey City residence as A.M.'s ''home address.~ Finally, the Board argues that its 

"most compelling evidence" is the alleged diserepancy between the testimony of 

petitioner's witnesses that G.c. needed the care and supervision of his grandmother and 

the faet that his younger brother and sister live at the father's house "without 

supervision." 

2Father and son have the same surname. The first name of the son is the anglicized 
equivalent of the father's first name. Thus Costa was looking for the son, but 
inadvertently used the father's name when making his inquiry. 
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Sum marv of Disputed Evidence 

Conrlieting testimony was presented about where G.C. has been residing ~inee 

November 1984. G.C. testified that on weekdays he lives with his grandmother and two 

adult cousins at an apartment on 18th Street in Union City. According to G.C., he eats 

breakfast and dinner at his grandmother's apartment and lunch at sehool. Mondays 

through Fridays, he sleeps at his grandmother's house. Most of his personal belongings are 

kept at his grandmother's apartment. Friends with whom he socializes live in Union City 

and not Jersey City. On weekends, holidays and a portion of summer vacation, he stays 

with his father in Jersey City. Last summer, however, he spent all but a "few weeks" at 
' his grandmother's apartment in Union City. Originally, he went to live with hi~ 

grandmother beeause his father worked the night shift and there was nobody at home to 

supervise him. He remained because he loves his grandmother and feels "comfortable" 

living with her. G.C.'s version was fully corroborated by the sworn testimony of his 

grandmother, father and aunt. Both grandmother and father confirmed that G.C. lives, 

eats and sleeps in Union City five days per week. Similarly, the aunt verified that she 

regularly encounters G.C. on her frequent visits to the grandmother's apartment in Union 

City. 

To counter this direct proof, the Board offered nothing but circumstantial 

evidence. School officials' suspicions were first aroused when a letter addressed to the 

parent or guardian of G.C. at the 18th Street apartment in Union City was returned by 

postal authorities stamped "attempted not known." Only one letter was returned 

undelivered, lllthough the school normally sends two or three such letters in the course of 

a school year. Indeed, petitioner produced a sample of other envelopes sent to the 

identical address, which the post office had managed to deliver. 

Two attendance officers conducted an investigation for the Board. Neither was 

able to state unequivocally that G.C. does not reside in Union City. On November 28 or 

29, 1985, attendance officer Peter Costa paid a visit to the grandmother's apartment to 
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bank aC!count of about $10,000 available for any family need which may arise. Often the 

aunt makes small monetary gifts to G.C. as well as to her other nephews living with the 

grandmother. ThE' father, J.C., works as a bus driver in New York City. G.C. is covered 

under a health insuranc;e policy provided by his father's employer. Consequently, J.C. 

pays for all his son's medie!al bills. J.C. has claimed G.C. as a dependent on his federal 

income tax return for the last four years. Because the grandmother has so little income, 

she fil'!s no tax return. 

Shortly after G.C. enrolled in the Union City public schools in November 1984, 

the grandmother filed a complaint for custody of her grandson with the Family Part of the 

Chancery Division, Superior Court of New Jersey. J.Q. filled out the court papers herself 

without assistance of legal counsel. For reasons which are unclear, that case never went 

to trial. Later, in December 1985, school officials reviewed the student records and 

realized that the grandmother's application for custody was "incomplete.'' Joseph 

Calabria, principal of Emerson High School, advised the family either to complete the 

custody proceeding or provide suitable proof that G.C. lived in the district. At the 

administrative hearing, Calabria admitted that he never asked the grandmother to 

eomplete the affidavit commonly used for children residing with relatives in the district. 

Instead, Calabria indicated his willingness to accept a custody order issued by a court of 

appropriate jurisdiction. 

As a result, the grandmother retained legal eounsel and instituted a new custody 

proceeding. On December 16, 1985, Superior Court Judge J. Leonard Hornstein entered an 

order granting J.Q. custody of her grandson G.C. "Wltil further order of the court." The 

Board does not contend that the court lacked jurisdiction or that the order is defective in 

any other respect. Nonetheless, the Board refused to accept the order as dispositive of 

G.C.'s entitlement to a free public education in the district. Although its reasoning was 

never fully explained, the Board apparently regards the order as inadequate because it 

provides for "temporary" rather than "permanent" custody. 
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On his father's side, G.C.'s family has alwa% been close-knit and protective. 

G.C.'s paternal grandmother, J.Q. is 67 years old and 11 long-time resident of Union City. 

An aunt described J.Q. as a "tremendous source of strength and stability" for the entire 

family. In the aunt's words, we "gravitated to [ J .Q.] all our lives.'' When G.C. wa..; a 

young child, he and his father lived at the house then owned and occupied by his 

grandmother on 7th Street in Union City. At that time, J.Q. was the person primarily 

responsible for G.C.'s physical care and supervision. 

Throughout his schooling, G.C. has attended a series of different private and 

public schools. In kindergarten, he went to public school in Union City. Then he moved 

with his father to Jersey City. From first to fifth grades, he attended St. Paul of the 

Cross in Jersey City. In sixth grade, he transferred to another parochial school, St. 

Anthony's, located in Union City, where he remained to the end of eighth grade. While in 

eighth grade, in November 1982, he returned to live with his grandmother in Union City. 

He started his freshman year of high school at St. Joseph's in West New York. Next, he 

spent the first two months of his sophomore year as a residential student at the Garden 

State Academy in Tranquility, New Jersey. Unhappy with this experience, he reentered 

the Union City public schools as a high school sophomore. One year later, in December 

1985, school officials told him he could no longer attend on a tuition-free basis. 

financial support for G.C. comes mainly from his grandmother, J.Q. She buys 

his food and clothing and pays the rent and utilities for an apartment in Union City. 

Retired from active employment, J.Q. receives monthly social security benefits of $365 

and a union pension of $100. G.C.'s father regularly contributes $30 per week toward 

support of his son. J.Q. gives this $30 allowance directly to G.C., who uses it for school 

lunches and recreational expenses such as movies, sporting events and restaurant meals. 

Occasionally, the father will purchase articles of clothing for G.C. None of the father's 

payments are intended to compensate J.Q. for her services in taking care of G.C. Rather, 

the money is devoted exclusively to the benefit of G.C. Additionally, the aunt, who has a 

successful theatric-al career, help5 out financially whenever she can. She has opened a 
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18:\:38-1 ~ ~· Although the pleadings raised certain constitutional issues as well, 

petitioner voluntarily withdrew those issues prior to hearing. 

Procedural History 

On or about December 5, 1985, respondent Union City Board of Education 

("Board") refused to allow petitioner G.C. to continue attending its high school unless he 

could provide satisfactory proof of residence within the district. Petitioner's 

grandmother, J.Q., obtained a court order granting her custody of her grandson. When the 

Board still refused to admit G.C. to its schools, on December 19, 1985 petitioner filed this 

appeal to the Commissioner of Education. In its answer filed on January 21, 1986, the 

Board denied that J.C. resides or is domiciled in Union City. Meanwhile, the Board had 

consented to readmit G.C. to its high school on January 6, 1986 "pending the outcome of 

the legal proceedings."! Subsequently, on January 23, 1986, the Commissioner transmitted 

this matter to the Office of Administrative Law for handling as a contested case. The 

Office of Administrative Law held a hearing on April 29, 1986. Upon receipt of additional 

papers from the parties, the record closed on May 14, 1986. Time for preparation of the 

initial decision has been extended to July 24, 1986. 

Undisputed Facts 

Many of the background facts are undisputed. G.C. is 17 years old. At the time 

of the Board's action, he was a junior at Emerson High School in Union City, New Jersey. 

G.C.'s parents have been separated for many years. His father, J.C., resides on Hancock 

Avenue in Jersey City, together with G.C.'s younger sister, age 14, and brother, age 5. His 

mother lives in Maryland. 

lsince G.C.'s expulsion from school occurred at the time of the Christmas reeess, he 
actually missed less than a month of classes. 
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G.C., a minor 

by his guardian, J.Q., 

Petitioner, 

v. 

BOARD OF EDUCATION 

OF UNION CITY, 

Respondent. 

~:. 

" .. -- -.. 

INITIAL DECISION 

OJ\L DKT. NO. EDU 0486-86 

AGENCY DKT. NO. 425-12/85 

Hector R. Velazqueao:, Esq., for petitioner 

(Plant & Velazquez, attor·neys) 

Allen SUsser, Esq., for respondent 

(Fischer, Kagan, Aseione & Zaretsky, attorneys) 

Record Closed: May 14, 1986 Decided: July 24, 1986 

BEFORE KEN R. SPRINGER, AW: 

Statement of the Case 

This is an appeal on behalf of a high school student from the denial or his 

admission to the public schools of Union City. The sole issue is whether petitioner 

satisfies the statutory requirements for attendance at school free or charge. N.J.S.A. 
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IN THE MATTER OF THE TENURE 

HEARING OF DORA HALL, SCHOOL 

DISTRICT OF THE CITY OF TRENTON, 

MERCER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 

Administrative Law have been reviewed. No exceptions were filed by 

the parties. 

Upon a careful review of the record in this matter, the 

Commissioner affirms the findings and determination of the Office of 

Administrative Law. Accordingly, the Commissioner directs that the 

employment of Dora Hall as a secretary with a tenure status in the 

employ of the Board of Education of the City of Trenton 1s 

automatically forfeited by operation of N.J.S.A. 2C:Sl-2 as of 

1\pril 28, 1986, as a result of her convictions and sentencing on 

that date for one count of theft by deception, N.J.S.A. 2C:20-4 and 

two counts of receiving stolen property, N.J.S.A. 2C:20-7. 

IT IS SO ORDERED. 

UGUST 25, 1986 

c/!.e,r::y ~.._·-;;-D-U-CA_T_I_O_N 
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2C:51-2. Accordingly, I CONCLUDE Dora Hall has, by operation of law, forfeited her 

public employment and tenure rights with the Board of Education of the City of Trenton 

by virtue of her convictions and senteneing for theft by deception and receiving stolen 

property. The forfeiture of employment occurred April 28, 1986. It is noted that between 

February 28 through April 28, respondent had been suspended without pay under the 

provisions of N.J.S.A. 18A:6-14. Because respondent has not been vindieated of the 

charges brought against her, the Board has no obligation to compensate respondent for the 

salary withheld during that period of time. 

It is ORDERED that the employment of Dora Hall as !l secretary with a tenure 

st!ltus in the employ of the Board of Education of the City of Trenton is !lutomatieally 

forfeited by operation of N.J.S.A. 2C:51-2 as of April 28; 1986. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by l!lW is empowered to make a final decision in this matter. However, if S!lul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N. J.S.A. 52:149-10. 

t hereby FlLB my Initial Decision with SAUL COOPERMAN for consideration. 

i)aJtJj}k~ 
DANIEL B. MC KEOWN, ALJ :$) 

Recel~:(/~ 

DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

JUL 281'~ 

DATE 

-5-
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The Board contends that respondent, as a secretary in its employ, holds public 

employment and is subject to the provisions of N.J.S.A. 2C:Sl-2, and because she was 

convicted under the laws of this State of offenses involving dishonesty, theft by deception 

and receiving stolen property, the law requires a forfeiture of her public employment. 

The Board says a hearing on the merits of the tenure charges in which it would carry the 

burden to prove the truth thereof is not necessary. 

follows: 

LAW AND DISCUSSION 

The Forfeiture of public office statute,~ 2C:Sl-2, provides in part as 

a. A person holding any public office, position, or employment 
• • • who is convicted of an offense shall forfeit such office 
or position If: 

(1) He is convicted under the laws of this State of an 
oCfense involving dishonesty • • • 

b. The forfeiture set forth in subsection a. shall take effect: 

(1) Upon finding of guilt by the trier of fact or a plea of 
guilty, if the court 90 orders; or 

(2) Upon sentencing unless the court for good cause shown, 
orders a stay of such forfeiture • • • 

Theft by deception and receiving stolen property are individually offenses 

involving dishonesty under the laws of the State of New Jersey. The mere fact respondent 

through her plea of guilty was convicted or theft by deception and receiving stolen 

property discloses conduct which Is otherwise not trustworthy. 

CONCLUSION 

The Board, the Department of education's Bureau of Controversies and 

Disputes, and the Otrice of Administrative Law have taken reasonable steps necessary to 

advise respondent of the pendency of the charges brought against her, the Board's motion 

Cor summary decision that she has forfeited her employment, and to encourage respondent 

to appear and defend herself. That she has elected not to defend herself leaves no 

alternative given the facts of the matter other than to apply the provisions of N.J.S.A. 

-4-
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"unclaimed". No communication, orally, written, nor through third parties, has been 

received from respondent. 

Board counsel appeared promptly at 9:00a.m. on May 16, 1986 for the plenary 

hearing. When respondent did not appear by 10:00 a.m., Board counsel was excused. Prior 

to his departure, however, Board counsel advised he recently Ie~~rned respondent pleade<i 

guilty in the Hamilton Township Municipal Court of one count or theft by deception, 

N.J.S.A. 2C:20-4, and two counts of receiving stolen property, N.J.S.A. 2C:20-7. Counsel 

further advised respondent's guilty plea was accepted by the court and sentence was 

imposed upon her. Consequently, rather than proceed with proofs on the merits of the 

tenure charges against respondent the Board elected to move for summary decision that 

respondent, by virtue of her convictions in Hamilton Township Municipal Court, forfeited 

her employment with it as a matter of law under the provisions of N.J.S.A. 2C:51-2, 

Forfeiture of public office. 

As earlier noted, the Board's brief' in support of its motion was filed June 1'1', 

1986 and, to this date, no response thereto has been received from respondent. 

FACTS 

In support or Its motion Cor summary decision, the Board relies upon a letter 

dated May 15, 1986 it received from the deputy court clerk of the Hamilton Township 

Municipal Court, Mercer County, which advises, in part, as follows: 

• • • 
Please be advised that [Dora E. Hall, respondent herein] appeared 
in the Hamilton Township Municipal Court on April 28, 1986 [and] 
the disposition of the case is as follows: 

Ms. Hall pled guilty to two counts of 2C:20-'1' and one count of 
2C:20-4, the two eounts or 2C:20-'1' were merged with 2C:20-4 and 
Judge Neil H. Shuster sentenced [ respondent1 to six months in 
Mercer County Detention Center (suspended), restitution to be 
made to the Clover Store in the amount of $359.76, one year 
supervised probation with therapy, $25.00 eourt costs and $25.00 
[Violent Crimes Compensation Board] • Restitution to be made 
over a six month period • • • 

-3-
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PROCEDURAL HISTORY 

On or about January 30, 1986, the superintendent filed with the Board written 

charges against respondent of {1) theft of personal property of a fellow employee, and (2) 

drug and alcohol addiction. Simultaneously, the superintendent filed a Statement of 

Evidence, executed under oath, in support of the charges against respondent. N.J.S.A. 

18A:6-ll. 

On January 31, 1986, the Board secretary sent by regular mail a copy of the 

charges and of the Statement of Evidence executed under oath to respondent at her last 

known address. The Board received no response tnereto. On February 27, 1986, the Board 

determined probable cause existed to credit the evidence in support of the charges against 

respondent and certified the charges to the Commissioner for determination. The Board 

simultaneously determined to suspend respondent from her employment, without pay. 

The Board sent to respondent a copy of the charges certified against her, and 

notice of the fact of her suspension without pay, by certified mail, retum receipt 

requested on February 28, 1986. The Board simultaneously hand-delivered the charges to 

the Department of Education's Bureau of Controversies and Disputes on the same date. 

The Bureau acknowledged receipt of the written charges to the Board and to respondent, 

with the latter acknowledgement being sent certified mail, retum receipt requested, to 

respondent's last known address. The acknowledgement of the charges to respondent was 

returned to the Department of Education as "tmclalmed". 

After the matter was transferred to the Office of Administrative Law as a 

contested ease on April 3, 1986, respondent was notified by regular mail on or about April 

9, 1986 at her last known address that a prehearing conference was scheduled for April 24, 

1986. When respondent failed to appear, a letter was sent her to her last known address 

by regular man and by certified mail, return receipt requested, which advised her that a 

hearing was scheduled for 9:00 a.m., May 16, 1986 at the Office of Administrative Law, 

Mercervnie. Respondent was further advised that the Board had the obligation to prove 

the truth of the charges against her and that she may submit evidence in opposition to the 

charges. Respondent was advised of the potential consequences of the matter and was 

encouraged to appear to defend herself against the charges. The letter sent regular mail 

was not returned; the letter sent certified man, retum receipt requested, was returned as 

-2-
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&tatr of Nrw 3frr6t!l 

OFFICE OF ADMINISTRATIVE LAW 

CITY OF TRENTON 

BOARD OF EDUCATION, 

Petitioner, 

v. 

DORA HALL, 

Respondent. 

INITIAL DBC1SIOH 

OAL DKT. NO. EDU 2293-86 

AGENCY DKT. NO. 58-2/86 

Robert Rottkamp, Esq., for petitioner (Rottkamp & Flacks, attorneys) 

No appearance by or on behalt of respondent 

Record Closed: July T, 1986 Decided: July 24, 1966 

BEFORE DA.NIKL B. MC KBOW'N, ALJ: 

This matter was initiated by the Board of Education of the City of Trenton 

(Board) through Its certification of tenure charges against Dora Hall (respondent), a 

secretary with a tenure status· in Its employ, to the Commissioner of Education for 

determination under the Tenure Employees Hearing Law, N.J.S.A. 18A:6-10!! ~· After 

the Commissioner trliliSferred the matter to the Ortice of Administrative Law as a 

contested cue under the provlsions of N.J.S.A. 52:14F-1 et ~·· the Board, while not 

abandoning the charges against respondent, moved for summary decision by which it seeks 

a declaration respondent forfeited her tenure and employment with It as a matter of law. 

The Board filed a brief In support of its motion June 17, 1986 and, having received no 

response from respondent within 20 days as required at N.J.A.C. 1:1-9.2(a), the record 

closed July 7, 1986.1 

1 Twenty days from June 17, 1986 is July 4, 1986, a pubUc holiday. Accordingly, the 
record closed the next following business day, Monday, July 7, 1986. 

NewJel"!itv Is An {;qual Oppurtu11in· Empluver 
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a full-time position. The cause of action in Ackerman (in which 
Intervenor Schlenker herself is a petitioner) accrued over the 
manner in which the Board executed a reduction in force commencing 
at the beginning of the 1984-85 school year. The controversy in the 
instant matter was an outgrowth of a second reduction in force 
relative to the 1985-86 school year effective June 30, 1985. The 
specific cause of action was not the calculation of seniority or 
petitioners' absence from the preferred eligibility list (Exhibit 
B), rather it was the appointment to a full-time position of a 
teacher with lesser seniority than each petitioner. 

Further, dismissal of Ackerman on the basis of untimeliness 
does not prevent petitioners from establishing facts and being 
awarded relief which are rooted in the initial 1984-85 reduction as 
the new cause of action itself requires reaching to the Board's 
action at that time since it was then that their seniority rights 
were first vested. 

Accordingly, the Commissioner adopts the findings and 
conclusions of the AW with respect to Petitioner Bat en's 
entitlement to the full-time position assigned to intervenor. 

Petitioners, although agreeing with the AW's determination 
on that issue, except to her determination that Petitioner Baten is 
not entitled to seniority credit for the year that Intervenor 
Schlenker improperly served. They also except to that portion of 
the decision which denied them any relief at all to the improper 
appointment of Intervenor Schlenker. They view this as inequitable 
as intervenor gained a year's seniority which pushed her farther 
ahead on the seniority list; thus, their relative standing to her 
was damaged solely through the Board's improper appointment. As 
such, they urge that the Commissioner award seniority credit to 
Petitioner Baten and that he fashion an appropriate remedy to insure 
that the relative standing of petitioners on the eligibility list is 
not adversely affected. 

Upon review of the record in this matter, the Commissioner 
determines that the AW erred in her denial to Petitioner Baten 
relief to receive credit for the difference between seniority 
accrual for the part-time service rendered and the full-time service 
improperly withheld from her. Her entitlements extend to all those 
which serve to make her whole, i.e. all emoluments and benefits she 
would have received had she been properly assigned by the Board, 
including any difference in seniority credit between that actually 
received and what she would have received had she actually filled 
the position. Such relief does not extend to any other petitioner, 
however, as none was improperly denied a position to which he/she 
had a legal entitlement. Thus, no relief is due them. 

Consequently, the Commissioner adopts the partial initial 
decision in this matter, except as modified above, for the reasons 
expressed therein. The Board is to comply with the orders set forth 
in that decision. 

COMMISSIONER OF EDUCATION 

August 25, 1986 
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Case 2: Baten et al. 

The Board and Intervenor Schlenker except to the AW' s 
determination that this matter is not time barred pursuant to 
N.J. A. C. 6:24-1. 2. Intervenor argues that petitioners had actua 1 
and constructive notice that she was assigned first position on the 
preferred eligibility list for reemployment as of September 1, 
1984. As they did not file a complaint arising out of their failure 
to be placed on the list, the Petition of Appeal filed 14 months 
later should be time barred. The Commissioner was not made aware of 
and was unable to locate in the record provided him any preferred 
eligibility list for reemployment as of that date. The only 
preferred list reviewed was compiled as of June 30, 1985. (See 
Petition of Appeal, Exhibit B.) 

The Board argues that the AW' s failure to time bar the 
petition is contrary to the purpose of the regulation and it is 
inconsistent with her determination in Case 1, Ackerman herein. The 
Board reasons that since petitioners were barred in that matter, 
they should be barred in the instant matter as well. Of this it 
states: 

Since the Administrative Law Judge correctly 
concluded that the first petition (Ackerman v. 
Oakland Bd. of Ed) which challenged the reduction 
In -p-etitioners' hours for the 1984-1985 scho0l 
[year] was untimely, the same petitioners should 
be barred from contending in ano~her lawsuit that 
the Board had acted improperly for failing to 
place them on a preferred eligibility list as a 
result of the allegedly improper reduction in 
force. Placement on a preferred eligibility list 
would have been part of the relief afforded to 
the petitioners in Ackerman v. Oakland Bd. of Ed. 
if the petition was- not barred by- ~.J.~~.c-:-
6: 24-1.2. The dismissal of the first petition, 
however, constitutes a judicial determination 
that the Board can legitimately treat its 
decision to reduce the petitioners' hours as 
having been correct -- their tenure and seniority 
rights were not violated. Therefore, petitioners 
should be precluded from challenging the Board's 
decision to reemploy them as part time remedial 
teachers for the 1985-1986 school year and not 
employ petitioner, Carol Baten, to a vacant full 
time elementary teaching position since there was 
no reason to place them on a preferred 
eligibility list. (Board's Exceptions. at p. 3) 

The Commissioner finds no bases in either intervenor • s or 
the Board's e~ceptions to reverse the determination of the ALJ that 
this matter IS not time barred. The analysis of the issue is 
thorough, detailed and accurate. Despite arguments to the contrary, 
the matter is not untimely in that a ~~w cause of action accrued on 
August 26, 1985 when the Board approved intervenor's appointment to 
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JUDITH S. ACKERMAN AL .• 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF OAKLAND, BERGEN COUNTY, 

RESPONDENT. 

CAROL A. BATEN ET AL., 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF OAKLAND, BERGEN COUNTY. 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law in the above-captioned matters have been 
reviewed. Exceptions were. filed by the parties within the time 
requirements of N.J.A.C. 1:1-16.4a, band c. 

Case 1: Ackerman et al. 

The Ackerman petitioners contend that the time bar 
determination in this matter is in error as it leads to a manifest 
injustice in denying relief to individuals who, by the Board's own 
admission, had their hours reduced in a reduction in force. 
Therefore. they believe the Board • s violation of their tenure and 
seniority rights cannot go unchallenged or unheard. Thus, N.J.A.C. 
6:24-1.19 should be applied because equitable considerations are at 
play. Arguments presented in support of petitioners • posit ion are 
essentially those presented to and considered by the ALJ. 

Upon review of the record including petitioners' exceptions 
and the Board's reply, the Commissioner is in agreement with the 
ALJ's determination that this matter is time barred pursuant to 
N.J.A.~ 6:24-1.2. Further, he is unpersuaded that compelling 
circumstances exist to justify relaxation of the time limit. He, 
therefore, adopts the initial decision for the reasons well 
delineated by the ALJ. 

Accordingly, the Petition of Appeal is dismissed with 
prejudice. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if SAUL 

COOPERMAN does not so act in forty-five (45) days and unless such time limit is 

otherwise extended, this recommended decision shall become a final decision in accor

dance with~· 52:14B-IO. 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

DATE 

DATE 

amn/e 

'JUl 181986 

.u 2 11986 

Receipt Acknowledged: 

k -r;_ - 0~.:_, 
.,~ 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 

-19-
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It is further ORDERED that petitioner Baten should receive appropriate back pay 

and other emoluments of that full-time teaching position; and 

It is further ORDERED that no relief shall be granted to the other petitioners in 

Case No. 2 as their lesser seniority when compared with Baten's would have precluded 

them from !iUing the full-time position; and 

It is further ORDERED that as a result of the conclusions reached in this case, 

counsel should confer to determine the appropriate placement of the remaining 

petitioners in Case No. 2, as well as intervenor Schlenker, on any preferred eligibility list, 

as well as the entitlement of said petitioners and intervenor to part-time and/or full-time 

positions for the 1986-87 school year; and 

It is further ORDERED that said appropriate placement and preferred eligibility list 

must be filed with the Commissioner of Education no later than Friday, August 22, 1986; 

and 

Should counsel not be able to agree to said appropriate placement, it is further 

ORDERED that a hearing in regard to said placement and entitlements shall be held on 

August 28 and 29, 1986, at the Office of Administrative Law, 185 Washington Street, 

Newark, New Jersey. 

-18-
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IV 

Order 

Accordingly, based on the foregoing stipulated and uncontroverted facts and analysis 

of law, it is hereby ORDERED that the petition in Case No. 1 be, and is, hereby 

DISMISSED for failure to file within the 90-day period of limitations established by 

N.J.A.C. 6:24-1.2; and 

It is further ORDERED that the reduction in the hours of employment and 

compensation of the petitioners in Case No. 1 be, and is, hereby declared the equivalent 

of a reduction in force; and 

It is further ORDERED that the petitioners in Case No. 1 are entitled to no relief as 

their claims are time barred; 11nd 

It is further ORDERED that the motion to dismiss the petition in Case No. 2 for 

failure to file the claim within the 90-day limitation period of N.J.A.C. 6:24-1.2 be, and 

is, hereby DENIED, as the 90-day rule does not bar petitioners' claims in Case No. 2; and 

It is further ORDERED that the reduction in the hours of employment and 

compensation of the petitioners in Case No. 2 be, and is, hereby declared the equivalent 

of a reduction in force; and 

It is further ORDERED that the Board's failure to acknowledge the seniority rights 

of the petitioners in Case No. 2 to the full-time vacancy which occurred in the 1985-86 

school year was a violation of those petitioners' seniority rights; and 

It is further ORDERED that petitioner Baten, having the most seniority, should have 

been awarded the full-time position to which intervenor Schlenker was appointed on 

August 26, 1985; and 

-17-
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tenured applicant. The local Board and the State Board clearly erred in failing to consider 

appellant's seniority and to grant her the employment for which she applied.'' !!1: at 369. 

Seniority regulations are to be interpreted as allowing a pro rata calculation of seniority 

based upon the total accumulated service within a specific category. !£· at 368. 

The Lichtman holding establishes the rights of part-time teachers to full-time 

positions within the category of their employment. The Commissioner's decision in 

Lichtman provided that the petitioner was to be placed in the full-time position then 

occupied by the Board's appointee, 1980 S.L.D. at 584. The ruling also provided for an 

award of back pay calculated at the salary the petitioner would have received had she 

been appointed to the full-time appointment. Ibid. Petitioners here do not request either 

appointment to the full-time position or an award of back pay. (See, Kleinbaum brief, 

May 20, 1986, at 5.) The request for relief is limited to a credit for each petitioner of one 

year or full-time seniority, due to the Board's intention to abolish the full-time position 

presently occupied by the intervenor, Schlenker. 

Counsel does not cite any precedent for an award of a credit of one year of full

time seniority to a teacher denied a position in violation of his/her seniority rights. 

Research has disclosed no cases which award seniority credit where no service was 

performed by the teacher. Petitioner Baten has the highest seniority of all the petitioners 

in Case No. 2, so she would have had a valid claim to the position subsequently filled by 

Schlenker. All other petitioners in Case No. 2 have less seniority than Baten and would 

thus have no claim to the full-time position. These petitioners are entitled to no relief 

since they could not have filled the position even it the Oakland Board had properly 

considered their seniority. As Baten had the most seniority, she would be entitled to an 

award of back pay as well as to an appointment to the full-time teaching position. 

Lichtman, 1980 S.L.D. at 584. Baten is not entitled to an award of one year's full-time 

seniority credit as such relief does not appear to be permissible under New Jersey School 

Law. Schlenker and the other petitioners in Case No. 2 are to be placed on a preferred 

eligibility list, in order of seniority, which will establish the recipient of the next vacant 

full-time position in the District. 
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person is qualified. N.J.S.A. 18A:28-12. It is the Board of Education's responsibility to 

determine the seniority of persons affected by a reduction in force. N.J.S.A. l8A:28-ll. In 

Popovich v. Bd. of Ed. of Wharton, 1975 S.L.D. 737, 745, the Commissioner stated, "The 

burden of determining seniority rights rests squarely on the Boord in such instances. This 

is so, regardless of whether or not petitioner asserted her seniority rights at the time she 

was notified of the reduction of her work week" (citations omitted). In Popovich, a full

time teacher was reduced to part-time employment while another teacher with less 

seniority remained employed in a position within Popovich's category. .!!!· at 738. The 

Commissioner held that the Board was statutorily required to consider the petitioner's 

seniority when it acted to reduce her employment • .!!!· at 745. A similar duty was placed 

upon the Oakland Board when it sought to fill a full-time vacancy within the petitioner's 

category in 1985-86. The Board cannot argue that its failure to place petitioners on a 

preferred eligibility list in 1984-85 now precludes petitioners' assertion of seniority rights 

in a subsequent vacancy. Ibid.,~ also, Fallis, Comm. of Ed. at 19. 

The holding of Godwin Davis is not applicable to the present action. In Godwin 

Davis, the petitioner asserted seniority rights to positions for which she neither possessed 

the praper endorsement nor had accumulated any actual service time. Godwin Davis, at 

5-6. Those facts are clearly distinguishable Crom the facts here, where petitioners are 

asserting seniority rights to a position within their category of service. 

The seniority rights of part-time teachers to full-time positions within the category 

of their employment service were established by the Supreme Court in Lichtman v. 

Ridgewood Bd. of Ed., 93 N.J. 362 (1983). In Lichtman the petitioner acquired tenure and 

seniority as a part-time librarian with the Ridgewood School District. Her position was 

eliminated in a RTF, and while the Board recognized petitioner's seniority, it limited it to 

a part-time position. .!!!· at 364. Petitioner applied for a position as full-time librarian, 

which was denied by the Board in favor of a nontenured applicant. Id. at 365. The 

Commissioner oC Education ruled that this action violated the petitioner's seniority and 

tenure rights, but was reversed by the State Board of Education. Ibid. In reinstating the 

Commissioner's decision, the Supreme Court held that, "The service and experience she 

compiled in this position -her seniority -properly entitled her to a preference over a non-
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E. SINCE THE 1984-85 REDUCTION OF HOURS TAUGHT BY THE 

PETITIONERS IN CASE NO. 2 WAS THE EQUIVALENT OF AN ACTUAL RIF, 

TO WHAT POSITION IS EACH PETITIONER AND INTERVENOR ENTITLED 

AND TO WHAT REMEDIES ARE PETITIONERS AND INTERVENOR 

ENTITLED? 

In August 1985, the Board filled a full-time teaching vacancy in 1985-86 by hiring a 

former part-time teacher who had been dismissed in 1984-85 and who had the most 

seniority on its existing preferred eligibility list. Ms. Schlenker, the teacher selected, had 

accrued 2.6 years of seniority at the commencement of the 1985-86 school year. Every 

petitioner in Case No. 2 possessed more seniority than did Schlenker at that time. 

Furthermore, the full-time position to which Ms. SChlenker was appointed was within the 

same category in which each of the petitioners had accrued their seniority. Petitioners 

assert that the Board was required to appoint one of them to that full-time vacancy due 

to their higher seniority. 

The Board argues that the petitioners were not entitled to be placed on any 

preferred eligibility list due to their violation of N.J.A.C. 6:24-1.2, which would have been 

part of their petitioner's relief had they Ciled a timely claim for the 1984-85 RIF. 1 have 

not accepted that argument and have already concluded that the petition in Case No. 2 

was timely filed. 

Intervenor agrees with the Board, and also argues that the petitioners in Case No. 2 

are, in essence, seeking a rearrangement of the Oakland teaching staff schedule to 

maximize the teaching hours available to part-time teachers. He cites Godwin Davis v. 

Bd. of Ed. of Ewing Twp., OAL DKT. EDU 6539-84 (March 14, 1985) adopted, Comm. of Ed. 

(Apr. 29, 1985), for the proposition that such a claim should be rejected. 

As has been established, the reduction in work hours of the petitioners in 1984-85 

was a RIP which requires recognition of the petitioners' seniority rights. Von Sehalscha, 

at 8. Upon a RIP, a teacher mqst be placed upon a preferred eligibility list in order of 

seniority for reemployment, whenever a vacancy occurs in a position for which such 
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district-wide RIF, will provide that teacher with preferential seniority in other position~ 

within her category. Von Schalscha v. Bd. of Ed. of Tenafly, OAL DKT. EDU 7945-82 

(July 15, 1983) at 8-9, adopted, Comm. of Ed. (Sept. 2, 1983). The petitioner in Von 

Schalscha was reduced from 15 to nine work hours per week. At the same time, the Board 

hired two additional part-time teachers at 24 hours per week, within the petitioner's 

category of employment. !!!· at 7. By denying the petitioner's preclusive seniority rights 

in the two new positions, the Board was ordered to pay back compensation to the 

petitioner of fifteen hours per week. !!!·at 9. 

As in Von Schalscha, thP petitioners in the present cases have had their work hours 

reduced despite their tenured status. Von Sehalscha, at 8-9. The Board's attempt to 

argue that the petitioners were unaffected by the 1984-85 RIF is refuted by the 

Commissioner's decision in Von Schalscha. SUch a reduction in hours as part of 11. RIF will 

trigger the seniority rights of the affected teachers. !Q. at 9. I conclude that the 1984-85 

reduction of hours taught and compensation received by these petitioners was the 

equivalent of an actual reduction in force. 

D. SINCE THE 1984-85 REDUCTION OF HOURS TAUGHT BY PETI110NERS IN 

CASE NO. 1 WAS THE EQUIVALENT OF AN ACTUAL REDUCTION IN 

FORCE, TO WHAT POSITION AND REMEDIES ARE THE PETITIONERS IN 

CASE NO. 1 ENTITLED? 

It is clear that the petitioners in Case No. 1 are entitled to no relief whatsoever for 

the RIF which occurred in 1984--85. I have concluded that petitioners' failure to file a 

timely claim with the Commissioner prevents them from receiving either retroactive or 

prospective relief for the 1984-85 RIF. See, Gordon, State Bd. of Ed., at 6. Since they 

have not presented any justifiable cireumstances for the relaxation of the 90-day rule, the 

petition in Case No. 1 must be dismissed. 
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The petitioners in both of these eases taught fewer hours as part-time teachers in 

1984-85 than they had taught in 1983-84. They are all acknowledged as tenured part-time 

teachers of the oakland school district. 

The Board clearly concedes that a RIP did occur in September 1984 for the 1984-85 

school year, only arguing that it did not affeet these petitioners as they were all offered 

reemployment. The intervenor's attorney argues that any seniority rights which the 

petitioners in case No. 2 may have are only applicable if a RIF occurred. Therefore, 

since they were all oCCered employment (albeit part-time and less than the previous year), 

they were unaffected by the !984 RIP and therefore have no seniority rights to assert. 

The petitioners in both case No. 1 and Case No. 2 assert that a reduction of a part-time 

teacher's hours and compensation is a RIP for which seniority rights became applicable. 

New Jersey Sehool law provides that teachers with tenure, "· • .shall not be 

dismissed or reduced in compensation except for inetriciency, incapacity, or conduct 

unbecoming such a teaching staff member or other just cause .• ·" N.J.S.A. 18A:28-5. The 

tenure statute does not prohibit a school Board from reducing the size of its teaching 

staff for reasons of economy or because of a reduction of the number of pupils within a 

district. N.J.S.A. 18A:28-9. Any reduction in the number of hours taught by the 

petitioners automatically causes a reduction in compensation because they are paid on an 

hourly basis. As tenured part-time teachers, such a reduction in compensation could only 

occur pursuant to tenure charges being filed under N.J.S.A. l8A:28-5 or pursuant to a 

reduction in force done in conjunction with the provisions of N.J.S.A. 18A:28-9. As there 

are no tenure charges filed against any of the petitioners in either ease, the reduction in 

petitioners' work hours automatically constitutes a reduction in force as to these 

petitioners. §!!.. Kaufman v. Bd. of Ed. of Lower Alloways Creek, OAL DKT. EDU 6843-

80 (Sept. 28, 1981), adopted, Comm. of Ed. (Nov. 13, 1981). 

A reduction in force may validly eliminate a tenured teacher's 75 percent position 

and replace it with a 65 percent position. Pallingston v. Bd. of Ed. of Mendham, OAL 

DKT. EDU 3971-81 (May 6, 1982), adopted, Comm. of Ed. (June 24, 1982). But, it has also 

been held that the reduction of a part-time tenured teacher's work hours, pursuant to a 
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days of said "nonplacement" thus precludes any claim to the full-time position for the 

1985-86 school year. This theory means that failure to contest an improper RIF when it 

occurs precludes any assertion of a teacher's seniority rights in the future. 

In the Fallis case, the Commissioner rejected an argument very similar to that 

advanced by the Oakland Board here. See, Fallis v. South Plainfield Bd. of Ed., 

Commissioner's decision at 19. Fallis was reduced in force in 1981, at whieh time the 

Board failed to create a preferred eligibility list as required by school law. The petitioner 

filed no claim at that time contesting the propriety of the Board's action. !:!· at 7. The 

Board argued that the petitioner's failure to file a elaim within 90 days of the !981 aetion 

precluded him from asserting seniority rights in 1984 to another position created by the 

Board. Ibid. The Commissioner rejected this argument and stated that the Board's failure 

to acknowledge petitioner's seniority rights in l 984 was a new and separate cause of 

action distinct from any claims as to the propriety of the RIF. !!!· at \9. The 

Commissioner coneluded that the petitioner satisfied the requirements of N.J.A.C. 6:24-

1.2 by filing his claim in relation to the Board's failure to appoint him to the vacant 

position within 90 days of that act. Ibid. 

As in Fallis, the failure of the petitioners in Case No. 2 to contest the propriety of a 

RIF for 1984-85 within 90 days of it occurring does not preclude them from asserting 

seniority rights to subsequent vacancies. Fallis, Commissioner's decision, at 19. Their 

cause of aetion accrued on August 26, 1985, the date when Ms. Schlenker's hiring was 

approved by the Board lit a public meeting. The petition contesting this action was filed 

on November 7, 1985, 73 days later. Therefore, petitioners in Case No. 2 have filed their 

petition within 90 days of the action which forms the basis of the complaint: the Board's 

refusal to honor their seniority rights to a vacant position. These petitioners have met 

the requirements of N.J.A.C. 6:24-1.2 with respect to that claim. 

C. WHETHER THE 1984-85 REDUCTION OF HOURS TAUGHT BY THE 

PETITIONERS IN BOTH CASE NO. 1 AND CASE NO. 2 WAS THE 

EQUIVALENT OF AN ACTUAL REDUCTION IN FORCE? 
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rights to a vacant position in 1984, stating that the Board had failed to establish a 

preferred eligibility list when Fallis was reduced in force in 1981. Commissioner's 

decision at 19. The 90-day rule did not apply to his seniority claim, which was based on 

statutory entitlement. The Commissioner concluded that by filing a claim within 90 days 

of his denial to the 1984 vacancy, Fallis met the limitation requirement with respect to 

that violation. Ibid. 

Petitioners' attorney characterizes the State Board's application of the Lavin rule in 

~and Weir as an "absurd construction," and cites several eases which define tenure 

as a statutory right unaffected by any contractual agreement between a teacher and a 

school board. He argues that Lavin should be construed to mean that the 90-day rule does 

not apply to such a statutory right, as distinguished from a right contained in an 

employment contract. Even if the argument might be seen as compelling, the 

Commissioner of &:lucation, and thus this judge, is required to apply the law as enunciated 

by the State Board of &:lucation and/or the Appellate Division. See, Quinlan v. Bd. of &:1. 

of North Bergen Twp., 73 N.J. SUper. 40, 51 (App. Oiv. 1962). The State Board and the 

Appellate Division have made it clear in Gordon that failure to contest a RIF within 90 

days of its occurrence will preclude the assertion at a later time of a violation o! tenure 

and seniority rights as a result of that specific RIF. Therefore, petitioners' claims in Case 

No. 1 are barred by the 90-day limitation period contained in N.J.A.C. 6:24-1.2. 

B. WAS THE PETITION IN CASE NO. 2 FILED IN VIOLATION OF N.J.A.C. 6:24-

1.2? 

The petitioners in Case No. 2 filed a claim on November 7, 1986, alleging that they 

possessed seniority rights to a full-time position which had become vacant just before the 

1985-86 school year. The Board hired Ms. Schlenker, intervenor, to fill this position at a 

public meeting held on August 26, 1985. 

The attorney for the Board argues that the petition in Case No. 2 was untimely due 

to the occurrence of the de facto RIF in 1984. At that time, petitioners in Case No. 2 

were not placed on a preferred eligibility list. Their failure to file a petition within 90 
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Petitioners' statutory argument in regard to the filing of the petition in Case No. 1 

is clearly belied by the Supreme Court's holding in North Plainfield and its distinguishing 

of Lavin. In reversing the Appellate Division, the Supreme Court in North Plainfield 

found that the Appellate Division had "· .. misperceived the increment as a statutory 

entitlement unrelated to the teachers' qualifications, performance or quality of teaching 

services rendered." 96 N.J. at 593. See also, Weir v. Bd. of Ed. of Northern Vallev 

Regional High School District, OAL DKT. NO. EDU 8609-83 (June 7, 1984), adopted 

Comm. of Ed. (July 20, 1984), aff'd, State Bd. of Ed. (March 6, 1985), aff'd (N.J. App. 

Oiv., April 9, 1986, A-3520-84T6) (unreported), at 3-5. The State Board has similarly 

rejected arguments that teachers' tenure and seniority rights represent statutory 

entitlements. See, for example, Gordon v. Bd. of Ed. of Passaic Twp., OAL DKT. NO. 

EDU 4416-83 (Sept. 12, 1983), adopted, Comm. of Ed. (Oc.t. 31, 1983), rev'd, State Bd. of 

Ed. (March 8, 1985) at 7, aff'd (N.J. App. Div. May 27, 1986, A-3294-84T7) (unreported). 

The State Board ruled that tenure and seniority rights, unlike credit for military service, 

are predicated on the performance of one's duties as a teacher. Gordon, State Bd. of Ed., 

at 4. These seniority rights accrue only after a staff member has rendered satisfactory 

services over a period of time sufficient to confer tenure, and are "functionally related" 

to teaching experience. Ibid. Gordon's cause of action accrued on the date he became 

aware that a new position was created to which he might be entitled by virtue of his 

seniority. !!_. at 5. Failure to file a petition within 90 days of that date foreclosed all 

rights he may have had to the position. Ibid. In accord, Weir v. Bd. or Ed. or Northern 

Valley, OAL DKT. NO. EDU 8609-83 (June 7, 1984), adopted, Comm. of Ed. (July 20, 

1984), aff'd, State Bd.of Ed. (March 6, 1985), aff'd, (N.J. App. Oiv. April 9, 1986, A-3520-

84T6) (unreported), at 5-6. See also, Polaha, State Bd., at 4-5. 

In Fallis v. South Plainfield Bd. of Ed., OAL DKT. NO. EDU 5934-84 (January 16, 

1985), adopted, Comm. of Ed. (March 4, 1985), aff'd, State Bd. of Ed. (Sept. 4, 1985), it 

was held that the petitioner had a statutory entitlement to assert seniority rights to a 

vacant position, which would not be barred by the 90-day rule. However, Fallis is 

distinguishable from the cases already discussed. The Commmissioner rejected the Board 

of Education's argument that the 90-day rule precluded petitioner from asserting seniority 
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compliance with the 90-<lay filing requirement. Therefore, at best, the state of the law 

was unclear insofar as the applicability of the 90-<lay rule in cases where settlement is 

attempted. The State Board relied heavily on the Bernards Twp. decision in its Polaha 

decision. But, not only could the petitioners not rely on the Commissioner's decision on 

Polsha, given the Bernards Twp. case, they did not even attempt to settle this case until 

more than 90 days had elapsed. Accordingly, the efforts to avoid litigation do not 

constitute a compelling circumstance sufficient to relax the 90-<lay rule of 

6:24-1.2. Petitioners have not alleged any other compelling circumstances sufficient to 

justify relaxation of the 90-<lay rule. In the absence of compelling circumstances, such as 

a delay caused by a school board or the presence of a constitutional issue, relaxation of 

the 90-<lay rule is not warranted. See, Polsha, State Bd. of Ed., at 5. 

Petitioners also argue that the 90-<lay rule does not apply to a claim involving 

tenure and seniority rights because they are statutory entitlements. The New Jersey 

Supreme Court has held that filing to redress violations of a teacher's statutory 

entitlement is not subject to any time limitations, including the 90 days of N.J.A.C. 6:24-

1.2. Lavin v. Hackensack Bd. of Ed., 90 N.J. 145, 150-151 (1982). Military service credit 

provided to teachers by N.J.S.A. l8A:29-11 is specifically the type of statutory 

entitlement to which a statute of limitations does not apply. Lavin, at 150. The test 

applied by the Lavin court to determine whether a benefit is a "statutory entitlement" is, 

"Where the benefit is not directly related to the employment services, but is being 

awarded for a totally unrelated reason, the recipient is truly the beneficiary of a 

statutory entitlement quite apart from the employment as such." Ibid. Thus, credit for 

service in the military is awarded, not because it is a result of improved performance by a 

teacher or improves a teacher's performance, but because the legislature sought to reward 

the fact of military service. ~··at 150-151. 

Subsequently, the Supreme Court rejected an argument that a teacher's annual 

increment is a statutory entitlement to which the 90-<lay limitation period would not 

apply. North Plainfield Educ. Ass'n v. Bd. of Educ. of North Plainfield, 96 N.J. 587 (1984). 

This is because the annual increment was subject to denial for discretionary reasons and 

thus could not be seen to be a benefit quite apart from employment. ~· at 594. 
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resolve the matter without litigation. An attempt was made to settle prior to the 

institution of litigation and, in fact, a tentative settlement agreement was reached. 

However, this tentative settlement was not finalized and the litigation proceeded. 

Counsel argues that as a result of notice given to the Board on February 12, 1985, and as a 

result of the mutual desire of the parties to avoid the expense of litigation by reaching an 

amicable resolution, the relaxation rule contained in N.J.A.C. 6:24-1.17 should be applied 

as strict adherence to the 90-<lay rule would cause a manifest injustice to the petitioners 

in Case No. 1. Counsel relies on the Commissioner's decision in Polaha v. Bd. of Ed. 

Buena Regional School Dist., 1984 - (Dee. 17, 1984), which found that the 90-<lay 

rule should be relaxed during a period of settlement negotiations. That decision was 

reversed by the State Board of Education on October 16, 1985, after the filing of the 

claim in this ease. Since the State Board did not reverse Polsha until after the filing of 

this petition, counsel argues that the good-faith effort to avoid litigation, relying on 

existing school law, should justify relaxation of the 90-<lay rule. 

After considering the arguments of petitioners and the Board in Case No. 1, I 

conclude that the petition in Case No. 1 is barred by the 90-<lay provision of N.J.A.C. 

6:24-1.2. The verified petition was filed more than one year after commencement of the 

alleged violation of the petitioners' tenure and seniority rights. Furthermore, even if 

notice of the claims occurred on February 12, 1985, this was far more than 90 days after 

the September 1984 commencement of the reduction in hours and compensation. 

The settlement negotiations did not toll the 90-<lay rule. As petitioner 

acknowledges, Polaha was reversed by the State Board of Education, which held that the 

90-<lay rule must be measured from the date the cause of action accrued, despite any 

efforts of settlement. State Board at 4-5. Although petitioners argue that the standard 

applicable at the time petitioners chose to negotiate was the Commissioner's decision in 

Polaha, and thus a relaxation of the 90-<lay rule is justified, said reliance is inapposite. 

See, Board of Ed. of Bernards Twp. v. Bernards Twp. Ed. Ass'n, 79 311, 326-327, n. 4 

(1979), which discusses the applicability of the 90-<lay rule in the context of binding or 

advisory arbitration, somewhat analogous to settlement negotiations. The Supreme Court 

clearly indicated that a teacher who proceeds to advisory arbitration is not relieved from 
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It is uncontroverted that none of the petitioners in Case No. 2 who had their hours 

reduced in 1984-85 were placed on that preferred eligibility list. An additional reduction 

in work hours and compensation occurred in 1985-86 for petitioners Ackerman, Baten, 

Klaskow and Spalt. Petitioner Baten has the most seniority of all petitioners, with 5.6 

prorated years of seniority as an elementary education teacher. Schlenker has 2.6 

prorated years of seniority as an elementary education teacher. 

m 
Conclusions of law 

A. WAS THE PETITION IN CASE NO. 1 FILED IN VIOLATION OF N.J.A.C. 6:24-

1.2, THE 90--DAY REGULATION OF LIMITATIONS? 

The petitioners in Case No. 1 filed their claim with the Commissioner of Education 

on September 30, 1985, alleging a violation of their tenure and seniority rights because 

their hours or employment and compensation had been reduced for the 1984-85 school 

year. The Board has filed a motion fol' summary decision urging dismissal of the petition 

in Case No. 1 because it was filed in violation of N.J.A.C. 6:24-1.2, which provides that a 

petition to the Commissioner, "· •. must be filed within 90 days after receipt of the 

notice by the petitioner of the order, ruling or other action concerning which the hearing 

is requested.'' The attorney for the Board argues that the 90--day rule is strictly applied in 

eases involving questions of tenure or seniority rights and points out that the 90~ay rule 

is relaxed only under "compelling circumstances," which he argues are not present in this 

case. The Board states that this petition riled on September 30, 1985, more than one year 

after the reduction in hours and compensation which constitutes the basis of the 

complaint, clearly violates the 90~ay rule. 

Petitioners' attorney argues that the Commissioner has the authority, pursuant to 

N.J.A.C. 6:24-1.11, to relax the 90~ay rule in appropriate circumstances. He points out 

that on February 12, 1985, he notified the Board's attorney of the fact and nature of the 

claims raised by the petitioners in Case No. 1, both in a telephone conversation and in a 

letter mailed on that date. On February 20, 1985, it was clear that aU parties wanted to 
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Cross-motions for summary decision and supporting briefs were timely filed, as was 

a response by the Board. The record closed on June 3, 1986. 

n 
Stipulations of Pact and General.l.y Uncontroverted Pacts 

Counsel stipulated, in writing, to certain facts concerning the certification, tenure 

status and rates of pay of all petitioners in both cases. ln that stipulation, counsel also 

agreed that the Board was notified of the claims made by petitioners in Case No. 1 on 

February 12, 1985. It is stipulated that the parties attempted to reach an amicable 

re~olution of these claims prior to the institution of any litigation. The stipulation of 

facts is attached to this lnitial Decision and incorporated herein as if set forth at length. 

A review of the certifications and statements of facts in aU posthearing filings leads 

me to find the following version of events uncontroverted. Petitioners have been 

employed by the Board as part-time remedial teachers and have gained tenure as a result 

of their service in the Oakland school district. Commencing with the 1984-85 school year, 

petitioners' hours of employment and compensation were reduced by the Board, when 

compared to their hours and compensation for the 1983-84 school year. At the conclusion 

of the 1984-85 school year, four part-time teachers with less seniority than petitioners in 

both cases herein were laid off as a result of a RIF. This RtF was effective June 30, 1985. 

As a result, the four teachers who were laid of( were placed on a preferred elementary 

teacher eligibility list prepared by the Board. 

ln August 1985, a full-time position became available in the Oakland school district 

as the result of the retirement of one of its full-time teaching staff members. This 

position was within the scope of the certificate of each petitioner in Case No. 2. On 

August 26, 1985, the position was offered to Patricia Schlenker, intervenor, the first 

teacher on the preferred eligibility list prepared by the Board. Ms. Schlenker accepted 

the position. It is uncontroverted that Ms. Schlenker has less seniority than each 

petitioner in Case No. 2. Petitioners in Case No. 2 filed their petition on November 7, 

1985, 73 days after the Board hired Patricia Schlenker. 
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A. The legal issues to be determined concerning Case No. 1 are: 

(1) Whether the 1984-85 reduction of hours taught by these petitioners were 

the equivalent of an actual reduction in force (RIF)? 

(2) If the answer to Question 1 is yes, to what position is each petitioner 

entitled? 

(3) To what remedies are petitioners entitled? 

(4) Was the petition in Case No. 1 filed in violation of N.J.A.c. 6:24-1.2, the 

90-<lay regulation of limitations? 

B. The legal issues to be determined concerning Case No. 2 are: 

(1) Whether the Board's failure to offer the 1985-86 full-time position to 

presently employed part-time teachers (petitioners herein), who had 

higher seniority than the part-time teacher who had actually been 

RIFfed and who received the job, violated these petitioners' seniority 

rights? Subsumed in this issue are the following questions: 

a. Whether the 1984-85 reduction of hours taught by these petitioners 

is the equivalent of an actual RIF? 

b. 1f the answer to subissue a is yes, to what position is each 

petitioner and interv.enor entitled? 

e. 1f the answer to subissue a is yes, to what remedies are petitioners 

and intervenor entitled? 

d. On February 18, 1986, the Board raised the issue of whether the 

petition in Case No. 2 was filed in violation of N.J.A.C. 6:24-1.2. 
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On November 4, 1985, several of the petitioners from Case No. 1 filed a second 

verified petition, alleging that the Boord violated their tenure and seniority rights when it 

failed to offer a full-time position to one or more of them, despite the fa<'t that they 

were part-time teachers and had higher seniority than a teacher (intervenor herein) who 

was offered and who accepted the full-time position. This full-time position occurred in 

September 1985 when a vacancy became available in the Oakland school district which 

was within the endorsement held by each of the petitioners in Case No. 2. The Board 

offered the position to intervenor Schlenker, one of the four part-time teachers who lost 

their positions as a result of the reduction in hours and compensation in the 1984-85 

school year. Ms. Schlenker, the first person on the preferred eligibility list prepared by 

the Board, accepted the position in September 1985. None of the petitioners in Case No. 

2, who had had their hours reduced in 1984-85, were pl~ced on that preferred eligibility 

list. 

On December 5, 1985, the Board answered the verified petition in Case No. 2, 

responding that it !'!ad filled the vacant full-time classroom teaching position by offering 

employment to the most senior teacher on the preferred elementary teacher eligit:>ility 

list. 

Both cases were forwarded to the Office of Administrative Law for determination 

as contested eases on December 12, 1985, pursuant to N.J.S.A. 52:148-1 !l.! ~· and 

N.J.S.A. 52:14F-l !l.! ~· On February 4, 1986, a motion to intervene was filed by 

Patricia A. Schlenker, which was granted by the Honorable Ward Young, ALJ, on or about 

February 5, 1986. The Order granting intervention is incorporated in this Initial Decision 

as if set forth at length. 

On February 10, 1986, a prehearing conference was held, at which time all counsel 

agreed that both eases should be consolidated because of common issues of Jaw and fact. 

An Order of Consolidation was entered as part of the Prehearing Order. On that date, 

eounsel agreed to the following: 
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Alfred P. Maurice, Fsq., for intervenor, Patricia Schlenker, in Case No. 2 

Stephen R. Fogarty, Esq., lor respondent, in Case No. 1 and Case No. 2 

(Fogarty and Hara, attorneys) 

Record Closed: June 3, 1985 Decided: July 15, 1986 

BEFORE SYBIL R. MOSES, ALJ: 

I 

Procedural History 

Petitioners in Case No. I and Case No. 2 are tenured teaching staff members 

employed by the respondent, Oakland Board of Education (Board), as part-time remedial 

(Compensatory Education, Supplemental, Small Group, Bedside and Title I) teachers. The 

petitioners in Case No. I allege that their hours of employment were reduced by the 

Board during the 1984-~ nool year, which reduction in hours and thus compensation 

violated their tenure ano se111ority rights. As a result of this reduction in force, part-time 

teachers who are not petitioners in Case No. 1 lost their part-time positions. 

It is accepted as fact that on September 30, 1985, petitioners in Case No. 1 filed a 

verified petition with the Commissioner of Education, alleging, inter alia, that petitioners' 

hours of employment and compensation had been reduced by the Board when compared to 

their hours and compensation for the 1983-84 school year. 

acknowledged receipt oC the verified petition on October 2, 1985. 

The Commissioner 

The Board filed an answer on or about October 28, 1985 and an amended answer on 

January 3, 1986, generally denying the allegations of the verified petition and asserting 

that petitioners' claims in Case No. 1 were barred by the 90-day limitation in N.J.A.C. 

6:24-1.2. 
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b. For service in the military of this 
country one year credit on schedule for each 
year served to a maximum of 4 years credit. 

In order to advance one step on a guide. an 
employee must have served at least one-half of 
the prior fiscal year with the district. (J-18) 

It was not until April 1985 that petitioner claims she 
became aware of the effect of the salary policy (J-18) in question 
which accorded other teachers year-for-year credit on the salary 
guide when they were reassigned from part-time to full-time teaching 
positions. This lack of awareness on petitioner's part continued 
for approximately seven years (1978-79 through 1984-85) during which 
time she made no attempt to apprise the Board of what she considered 
to be her claim to proper salary guide placement. 

The Commissioner is not persuaded by the position taken by 
petitioner that the provisions of N.J.A.C:.. 6:24-1.2 do not 
effectively bar her appeal in the instant matter as being untimely. 

Moreover, the Commissioner cannot accept as plausible 
petitioner's contention that for a period of seven years she was 
totally unaware of the May 17. 1978 salary placement policy (J-18) 
adopted by the Board. Petitioner's silence with respect to such 
Board action until the institution of her Petition of Appeal on 
November 19, 1985, clearly justifies the imposition of the time bar 
contemplated by the provisions of N.J.A.C. 6:24-1.2 essentially for 
the same reasons laid down by the Court in North P!ainfielg, supr~. 
Having so determined, the Commissioner finds it unnecessary to reach 
a further disposition on the merits of petitioner's claim against 
the Board for proper retroactive or prospective salary guide 
placement. 

Accordingly, the Commissioner affirms the initial decision 
as modified above. The Board's Cross-Motion for Summary Judgment is 
granted and the instant Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

August 22, 1986 

Pending State Board 
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November 19, 1984, rev'd State Board April 3. 
1985, rev'd/rem. 210 t!.:L Super. 150 (App. Div. 
1986)]. Since the petition in this matter was 
filed within 90 days of the start of the school 
year, N.J.A.C. 6:24-1.2 is not appliGable, at 
least as to this school year. 

The Appellate Division's decision in S~t2C~!2~· 
!l!J_Q~, is also applicable because it holds that 
the time for filing an action commences not when 
an individual might have speculative knowledge as 
to a potential claim but when the board of 
education actually takes some action resulting in 
the accrual of a cause of action. This accrual 
did not occur until the Board's denial of her 
actual request for guide advancement in 1985 '"''''" 

(Exceptions. at p. 3) 

In the Commissioner's judgment, petitioner's reliance upon 
!;t:.c>clct:Q!! is misplaced inasmuch as the action complained of therein 
specifically related to the triggering of the qQ day rule (l'!_._.:J_.JI.._~"-
6: 24-1. 2) which occurred during the 1983-84 school year. The Court 
ruled therein that petitioner's appeal which was filed with the 
Commissioner on April 23. 1984 was timely by virtue of the fact that 
the 90 day provision was triggered on February 8, 1984 when 
petitioner's request for appropriate salary guide placement was 
denied by the superintendent. 

The facts in this matter. however, relate to an act ion 
taken by the Board at the commencement of the 1977-78 school year 
whereby petitioner was assigned to full-time employment and placed 
on Step 4 of the existing teachers' salary guide. Petitioner did 
not at that time take issue with the Board regarding her salary 
guide placement. Similarly, petitioner took no further action 
regarding placement when the Board subsequently adopted a salary 
policy (J-18) on May 17, 1978 which reads: 

The Board retains the authority to specify the 
salary of new positions and to determine the 
credit to be awarded for placement on an existing 
salary schedule. 

The Superintendent is authorized to credit for 
placement on the salary schedule past service of 
an app 1 icant for employment in this district on 
the following basis: 

a. One year credit for each year of 
teaching in a public school or private 
school located in this State, or in any 
State or terri tory under U.S. A. cognizance. 
to a maximum of 8 years of credit, 
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BARBARA SPOONER , 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF PALISADES PARK, BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The Commissioner has reviewed the record of 
including the initial decision rendered by the 
Administrative Law. 

this matter 
Office of 

It is observed that exceptions to the initial decision were 
filed by petitioner pursuant to the applicable provisions of 
N.J.A.C. l:l-16.4a, band c. 

Upon review of the record, the Commissioner finds and 
determines that the sole issue herein relates to the Board's 
Cross-Motion for Summary Judgment with regard to whether or not 
petitioner's claim is time barred pursuant to the 90 day rule in 
accordance with the provisions of !i_.J.A,(;_,_ 6:24-1.2. In this 
regard, petitioner argues that the ALJ improperly applied the 
limitations set forth in the prov1s1ons of N.J.~~~ 6:24-1.2 by 
failing to take into account the fundamental State law pertaining to 
the accrual of a cause of action. Petitioner maintains that a cause 
accrues when the right to institute and maintain a suit first 
arises. Rosenau v. City of New Brunswick and Gamq_!:l_Met~t:.._j:()~, 51 
!L~ 130. 137 (1968) 

Petitioner, relying on R0!!~-~1,1 and other court cases cited 
in her exceptions, incorporated by reference herein, argues that the 
ALJ erroneously concluded that she had such knowledge with regard to 
her salary entitlement as of the commencement of the 1977-78 school 
year. Petitioner maintains that the conclusion reached by the AW 
is based on speculation rather than evidence. According to 
petitioner, the specific evidence in the record supports her 
contention that she had no knowledge of her salary entitlement until 
April 1985. 

More specifically, and in pertinent part, petitioner makes 
the following claim: 

***Petitioner's claims relate in part to her 
salary guide placement for the 1985-86 school 
year. The action was commenced prior to the 
start of the school year and, consequently. prior 
to the receipt of the first salary check for the 
year. See generally, Stockton v. Bd. of_.J;Q~ 
~of ___ j'reni;.p_~. [decided by the Commissioner 
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OAL DKT. NO. EDU 8112-85 

written or pervasive unwritten Boi!J'd policy; (5) Board policy no. 328, adopted 'lay 17, 

1978, post-dated petitioner's accession to full-time employment and carries no retroactive 

effect; (6) by petitioner's silence in 1977 and thereafter to date of institution of suit, her 

present claims for corrective guide placement are barred by N.J.A.C. 6:24-1.2; and (7) 

the petition of appeal, therefore, should be, and is hereby, DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14&-tn. 

I hereby PILE this Initial Decision with Sllul Cooperman for consideration. 

DATE 8-l ~If_" 
JUL 1 '1986 

DATE 

JUL 1 41986 
DATE 

js 

-13-
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OAL DKT. NO. EDU 8112-85 

Baker, supra, has bearing herein because in order to reach a 
determination that petitioners in that case were time-barred the 
administrative law judge and the Commissioner had to first 
determine whether or not they were entitled by statute to in-district 
part-time experience when moving to full-time positions. Thus, the 
substantive discussion contained in that decision is not obiter dictum, 
as contended by petitioners herein. Rather, it is apposite and the 
administrative law judge was correct in relying on it in the present 
matter ••• Moreover, movement from part-time hourly wage status 
to full-time teachers' salary guide placement constitutes, in the 
present matter, initial employment pursuant to N.J.S.A. 18A:29-9, 
whereby salary is negotiated between the employee and the board 
and, thus, does not constitute a statutory entitlement. Therefore, 
any claims with respect to such initial salary are subject to the 
provisions of N.J. A. C. 6:24-1.2. [ld. at 33-35] • 

In short, in my view, petitioner here in moving from half-time employment to 

full-time employment beginning September 1977 tor the 1977-78 school year was likewise 

entering upon her initial employment with the Board under N.J.S.A. 18A:29-9, which 

requires that: 

•.. [Her l initial place on the salary schedule shall be at such 
point as may be agreed upon by the member and employing board of 
education. 

Having so agreed with the Board here in 1977 and thereafter silently until 

institution of suit, petitioner may no longer claim retrospective or prospective 

rectification of her guide placement, even though, as contended in finding no. 9, she would 

seek to prove "essential compulsion" so to agree: that which once was disputable is not 

now material. 

CONCLUSION 

Based on the foregoing, therefore, I CONCLUDE (1) petitioner had no statutory 

right to full-time guide placement at step no. 7 in 1977; (2) the Board was free then to 

negotiate for and set petitioner's salary at step no. 4; (3) her full-time employment in 

1977 was the equivalent of "initial" placement on the full-time salary guide within the 

meaning of N.J.S.A. 18A:29-9 despite antecedent part-time employment in the district 

from 1971-77; (4) her 1977 guide placement at step no. 4, with her step progression 

therefrom since then, was but equitable salary calculation not expressive originally of any 

-12-
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OAL DKT. NO. EDU 8112-85 

limitation. !!!· at 593-5. Relief sought by petitioner here does not derive from statutory 

entitlement under N.J.S.A. 18A:29-8, since the legislation upon its face in N.J.S.A. 

18A:29-9 makes initial or original guide placement a matter of negotiation between 

employer and employee. To that extent, therefore, the holding in North Plainfield is in 

apposition and controlling. Interposition of the bar, morenver, is consistent with prior 

decisions of the Commissioner. See Kelly v. Bd. of Ed, Borough of CoUingswood, 1981 

S.L.D. -(July 6, 1981). Petitioner has long since agreed to initial salary guide placement 

within the meaning of N.J.S.A. 18A:29-9, that is, in employment contracts for 1977-78 

(J-3G, J-3H), more than 90 days before her petition was filed, as well as for sueeeeding 

years to date (J-31 to J-3(0)). Passage of time has barred past, present or future 

correction. cr. Conner et at v. Bd. of Ed., Borough of River Vale, 1986 S.L.D. -{Feb. 18, 

1986; slip op. at 34-35); and Gratta, supra, slip. op. at 6. 

Since, as suggested above, there does not appear to be any rational basis for 

eoncluding existence of an unwritten policy for promotion of part-time teachers along a 

salary guide before assumption of full-time employment, the question remaining, perhaps, 

is whether the Board is otherwise required to aecord such newly appointed full-time 

teachers to specific, comparable steps on the full-time teachers' salary guide. In Conner, 

supra, the Commissioner said: 

Unlike the factual circumstances in Ball v. Teaneck Bd. of Ed., 
1984 S.L.D. -(Aug. 31, 1984), there does not exist herein a multi
step salary guide for part-time teaching staff members. Rather, "a 
flat rate" hourly wage has been negotiated by the teachers' 
association for part-time teachers. Thus, there is not the question of 
movement from a multi-step salary guide (which already incorporated 
in-district experience) to full-time salary guide placement as was 
found in Ball, )upra, and Walter v. Bd. of Ed., Teaneck, 1985 S.L.D. -
(July 22, 1§85 . --

Rather, the circumstances of the present matter are more 
analogous to Baker, supra, wherein it was determined placement of 
part-time hourly wage teaching staff on a teaching salary guide when 
moving to full-time position was, for compensation purposes, 
considered to be initial employment pursuant to N.J.S.A. 18A:29-9. 

-11-
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OAL DKT. NO. EDU 8112-85 

It is my view evidence in the stipulated record falls short of demonstrating 

existence of any pre-existent unwritten policy or practice for assumption of full-time 

employment by district part-time teachers, since at very least the process by which this 

petitioner assumed full-time employment in September 1977 was singular and not 

pervasive. Although that assumption was a pro-ration of her half-time to full-time salary, 

and although in her previous years or service as part-time employee from September 1971 

to June 1977 she was compensated at 50 percent or salary paid to full-time teachers and 

increased ratably over those six years, it is equally as plausible for the Board to have used 

her experience as hair-timer as a ready method or computing her compensation equitably 

without intending to express implicitly what it did not express explicitly in written policy. 

What can be said from the evidence, in any event, is that there does not appear to have 

been any negotiated agreement by which petitioner and those like her on half-time status 

were governed so far as progression of salary over years of half-time service was 

concerned. To that extent, therefore, decisional authorities relied upon by petitioner for 

invalidation of improperly followed "unwritten policy practices" are not apposite here. 

cr. Gratta, supra, slip op. at 3, 9 (petitioners had received credit for guide placement for 

prior service under past practice not embodied in any written policy.) 

A fundamental question presented, in my view, is whether petitioner's claims 

here are barred, both retrospectively as well as prospectively, by the 90-day limiting 

period of N.J.A.C. 6:24-1.2. ln North Plainfield Education Assn. v. Bd. of Ed., Borough of 

North Plainfield, 96 N.J. 587 (1984), the claims of two teachers to annual increments 

under N.J.S.A. 18A:29-8 were held subject to denial by a school board for good cause 

under N.J.S.A. 18A:29-14. An annual increment for meritorious service, said the Court, 

was not a statutory entitlement and claims for it were subject to the 90-day limiting 

period of N.J.A.C. 6:24-1.2. The Court noted petitioners in the ease were aware their 

annual increments had been denied more than nine months before commencement of the 

90-day limiting period. It concluded petitioners' interrupted annual advances on the salary 

guide should continue in future years and barred them from relief as if for continuing 

future violations by the board. The result was merely, said the Court, from the effect of 

an earlier employment decision, one that is protected by the regulatory period of 

-10-
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The Board argued petitioner's claims should be dismis~ed under the doctrine of 

laches and/or the bar of the limiting period of N.J.A.C. 6:24-1.2, citing North Plainfield 

Education Assn. v. Bd. of Ed., North Plainfield, 96 N.J. 587 (1984); Stockton v. Bd. of Ed. 

::.:_..:..:..:::.:.:..:::=· 1985 S.L.D. -(St. Bd. of Ed., April 3, 1985); and Baker v. Bd. of Ed., Clifton, 

-(Oct. 18, 1985). The bar clearly relates, said the Board, to aU claims for the 

1977 through 1984. It argued as well a continuing bar for 1985-86 exists since the 

Supreme Court in North Plainfield specifically rejected a claim that improper salary guide 

placement was a continuing violation subject to renewal each year. The Board argued 

further there was no "unwritten policy" within the district that credited half-time 

employment on a two-for-one basis. Moreover, said the Board, its only written policy was 

Board policy no. 328, adopted May 17, 1978 (J-18), which authorized credit for one year of 

teaching in a public school in the state for placement on the salary schedule, to a 

maximum of eight years of such credit. Adoption of that written policy, it was pointed 

out, post-dated petitioner's assumption of full-time employment in September for the 

1977-7R qchool year. Any comparison to the situations of Amelia Vaughan and Barbara 

Sullivan, therefore, said the Board, is logically misplaced since their assumption of full

time district employment only began, respectively, with the 1983-84 and 1981-82 school 

years. There being no policy, written or unwritten, in existence at the time petitioner 

assumed full-time employment in 1977, the Board argued, it was thus free to negotiate as 

it did, under the holding in Gratta v. Bd. or Ed., Borough or Fairview, 1983 S.L.D. -(June 

6, 1983), a case in which a board was feced with a similar issue where no prior policy, 

written or unwritten, or any past practice upon which the board could bas!" a decision, 

existed. The Commissioner ruled there the Fairview Board could use its discretion in 

setting initial salary guide placement pursuant to N.J.S.A. 18A:29-9 by agreement with 

the applicant. ~· at 6. Adoption of salary guides by boards of education under ;.;;.;;.;:..;..;;;.;.;,;;.:. 

18A:29-4.1 apply only to full-time teaching staff members, it was urged, finally, And thus 

compensation statutes under N.J.S.A. 18A:29-6, 7, 8, 9, 10, and 11 have no applicability 

under Hyman v. Bd. of Ed., Teaneck, 1985 S.L.D. - (St. Bd., March 6, 1985; affirmed, 

Appellate Division, February 26, 1986, docket no. A-3508-84T7; pet. for certif. pending, 

Supr. Ct.). 

-9-
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9. The Board contends, and would offer testimony in the event of a full 

hearing, that petitioner negotiated with the Board, through the 

superintendent of schools, for salary guide placement upon her conversion 

from part-time to full-time. The superintendent of schools would testify 

that direct discussions were held with petitioner concerning this issue. 

Petitioner does not stipulate that these negotiations took place but 

contends that there were no such negotiations and that she was essentially 

compelled to accept guide placement at step no. 4. 

DISCUSSION 

! 

Petitioner argued generally that school boards under N.J.S.A. 18A:29-8 may 

adopt salary schedules and that such schedules shall be binding. ln the present case, it 

was said, the Board has adopted schedules for the 1977-78 through 1985-86 school years. 

Petitioner's claim here is that she has been improperly placed on those adopted salary 

guides, because based on specific statutory language of the salary schedules for her years 

of full employment, she has been wrongfully denied credit for years of experience in the 

district. She has been so denied that credit, it was said, because of "an unwritten 

interpretation imposed by the Board, ••• the use of an unwritten policy or interpretation 

to restrict salary guide placement," citing Siebold v. Bd. of Ed., Borough of Oakland, 1980 

S.L.D. 520, aft'd State Bd. of Ed., 1980 S.L.D.- (Oct. 1, 1980), alf'd SUp. Ct., App. Oiv., 

Dkt. No. A-787-80 (June 3, 1981); McAllen v. Bd. of Ed., Borough of North Arlington, 

1975 S.L.D. 90, aff'd St. Bd. of Ed., 1975 s.L.D. 92; Ford v. Bd. of Ed., Twp. of South 

Hackensack, 1980 S.L.D 616 (June 18, 1980); Ross v. Bd. of Ed., City of Rahway, 1968 

S.L.D. 26, aff'd st. Bd. of Ed., 1968 S.L.D. 29; and Chaump v. Bd. of Ed., Belleville, 1979 

S.L.D. 241. ln the present case on the evidence, it was said, there is no indication of any 

history or treating similarly situated individuals in the same manner as petitioner. To the 

contrary, it was urged, the only known examples were Barbara Sullivan and Amelia 

Vaughan, who were given one step of credit for each year o( part-time experience on 

assumption of full-time employment. 

-8-

2182 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8112-85 

1977-78 (J-3G) 

Revised 1977-78 (J-3H) 

1978-79 (J-31) 

1979-80 (J-3J) 

1980-81 (J-3K) 

1981-82 (J-3L) 

1982-83 (J-3M) 

1983-84 (J-1 N} 

1984-85 (J-l(Q)} 

(d) Documents relative to Barbara Sullivan: 

Motion dated August 26, 1971 (J-19) (Spooner) 

Employment reeord (J-4) (Sullivan} 

Motion dated August 24, 1977 (J-20) (Spooned 

Motion dated September 16, 1981 (J-5) (Sullivan) 

Motion (rescinded), dated August 26, 1981 (J-6) (Sutlivan) 

Motion dated June 17, 1980 (J-7) (Sullivan) 

Motion dated May 16, 1979 (J-8) (Sullivan) 

Motion dated October 18, 1978 (J-9) (Sullivan) 

(e) Documents relative to Amelia Vaughan: 

Permanent Record (J-10) 

Motion dated June 13, 1984 {J-11) 

Motion dated August 9, 1983 (J-12} 

Motion dated May 17, 1983 (J-13). 

Employment Contracts: 

1985-86 (J-14) 

1984-85 {J-15) 

1983-84 (J-16) 

-7-
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8. The following documents are admitted into evidence and marked as 

exhibits: 

(a) Salary Guide: 

1971-72 (J-1A) 

1972-73 (J-18} 

1973-74 (J-lC) 

1974-75 (J-10) 

. 1975-76 (J-1 E) 

1976-77 (J-1F) 

1977-78 (J-IG) 

1978-79 (J-1H) 

1979-80 (J-11) 

1980-81 (J-lJ) 

1981-82 (J-lK) 

1982-83 (J-lL) 

1983-84 (J-1M) 

1984-85 (J-lN) 

1985-86 (J-1(0)) 

1986-87 (J-lP) 

(b) Permanent Record, Barbara Spooner (J-2) 

(c) Spooner employment c~ntracts and salary notices: 

1971-72 (J-3A} 

1972-73 (J-38) 

1973-74 (J-3C) 

1974-75 (J-30) 

1975-76 (J-3E) 

1976-77 (J-3F) 

-6-
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(a) Amelia Vaughan 

1983-84- Step 1 -part-time art teacher 

1984-85 - Step 2 - full-time elementary teacher • 

1985-86- Step 3- full-time elementary teacher 

(• She was given year-for-year salary guide eredit for her 

part-time experience in Palisades Park. J-18). 

(b) Barbara Sullivan 

1972-73 to 1977-78- six years full-time experienee 

in another district 

1978-79- Step 7 -part-time LDT/C 

1979-80- Step 8 -part-time LDT/C 

1980-81 -Step 9 -part-time LDT/C 

1981-82- Step 10- full-time LDT!C• 

1982-83 -Step 11 -full-time LDT/C 

1983-84- Step 12- full-time LDT/C 

1984-85- Step 13- full-time LDT/C 

1985-86- Step 14- full-time LDT/C 

(• She was given year-for-year salary guide credit for her 

part-time experience in Palisades Park. J-18). 

7. The above employees, however, were employed by the Board after all or 

the facts pertaining to petitioner's claim had oeeurred. Additionally, the 

Board of Education adopted a policy on May 17, 1978 (Exhibit J-18) which 

controlled the Sullivan and Vaughan matters but was not in effect at the 

time of the Spooner matter. 

-5-
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The parties having so stipulated, I make the following additional, more specific 

Findings of Fact: 

1. Petitioner is a tenured teaching staff member employed by respondent 

Board of Education. Petitioner acquired tenure as of September 1, 197 4. 

2. Respondent is the designated authority charged with responsibility of 

administering the public schools of the Borough of Palisades Park. 

3. Petitioner's employment history in Palisades Park is as follows: 

(a) From September 1971 to June 1977 - petitioner was a half-time 

kindergarten teacher. She worked rive days a week - mornings only. 

She worked the regular teacher work year. 

(b) From September 1977 to present -petitioner has been a full-time 

elementary teacher paid full salary on the teacher guide. 

4. During the period of petitioner's half-time employment (September 1971 -

June 1977), she was paid 50 percent of the appropriate step on the 

Palisades Park salary guide and she was moved up on the guide on a year

for-year basis during that period of time. 

5. Upon being assigned to a fUll position in September 1977, petitioner was 

placed on step 4 of the then applicable salary guide. J-20; J-3G; J-3H. 

6. The Board employs other tenured teaching staff members whose part-time 

salary guide placement credit was not prorated, but rather was determined 

on a one-for"'()ne basis. For example: 

-4-
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ADMISSIONS, STIPULA'nONS AND FINDIHG.S OF PACT 

Basic facts in the matter are not disputed, and I so shall find. Petitioner is 

currently employed as a full-time elementary teacher by the Board. Her employment 

history is as follows: 

YEAR EMPWYMENT GUIDBSTEP 

1971-72 Half-time kindergarten 1 

1972-73 Half-time kindergarten 2 

1973-74 Half-time kindergarten 3 

1974-75 Half-time kindergarten 4 

1975-76 Half-time kindergarten 5 

1976-77 Half-time kindergarten 6 

1977-78 Full-time elementary 4 

1978-79 Full-time elementary 5 

1979-80 Full-time elementary 6 

1980-81 Full-time elementary 7 

1981-82 Full-time elementary 8 

1982-83 Full-time elementary 9 

1983-84 Full-time elementary 10 

1984-85 Full-time elementary 11 

1985-86 Full-time elementary 12 

(Findings nos. 3, 4, 5)(J-3A to J-3(0)). 

At the time petitioner commenced employment as a full-time teacher, she was 

given one year of salary guide credit for eaeh two years of prior half-time service. Thus, 

her guide placement was the equivalent of one half at step 6 for the 1976-77 school year 

but at step 4 for the 1977-78 school year. 

-3-
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total of three years experiential guide credit. In a petition of appeal filed with the 

Commissioner of the Department of Edueation, she alleged the Board improperly, 

unlawfully and in violation of its own policies failed to accord proper credit for her 

teaching experience. She sought judgment declaring her tenure rights were violated by 

Board failure to award her full (six year) salary guide placement and restoring hl'r to 

proper placement on the guide, together with differential back pay and interest. The 

Board admitted petitioner's employment history generally but denied improper action. 

The Board pleaded the bar of the doctrine of laches and/or the limiting period of N.J.A.C. 

6:24-1.2, contending petitioner's salary guide placement was otherwise lawful and 

consistent with N.J~S.A. 18A:29-9. 

The petition of appeal was filed in the Bureau of Controversies and Disputes of 

the Department of Education on November 15, 1985. The Board's answer was filed there 

December 18, 1985. Accordingly, the Commissioner transmitted the matter to the Office 

of Administrative Law on December 19, 1985 for hearing and determination as a 

contested case in accordance with~ 52:14F-1 et ~· 

On notice to the parties, a prehearing conference was conducted in the Office of 

Administrative Law on February 4, 1986 and an order entered. The parties were directed 

to confer for the purpose of establishing stipulations of all relevant and material 

propositions of fact, together with documentation as necessary, which were to be filed in 

the cause no later than ten days before hearing. Thereafter, the matters at issue were to 

be addressed and resolved as if on cross-motions for summary decision in accordance with 

N.J.A.C. 1:1-13.1 et ~·· on pleadings, admissions, stipulations, documentation and 

memoranda ot law. At issue was whether petitioner shall have proven by a preponderance 

of the credible evidence improper salary guide placement as alleged; and if so, whether 

she is entitled to relief as demanded. 

AU submissions having been submitted, the record closed on June 6, 1986. 

-2-

2176 

You are viewing an archived copy from the New Jersey State Library.



OFFICE OF ADMINISTRATIVE LAW 

BARBARA SPOONER, 

Petitioner, 

v. 

BOARD OP EDUCA"nON OF THE BOROUGH 

OF PAI.JSADES PARK, BERGEN COUNTY', 

Respondent. 

Swlldon H. Plneus, Esq., for petitioner 

(Buceerl & Pincus, attorneys} 

.Joseph J. Rotolo, Esq., ror respondent 

Record Closed: June 6, 1986 

BEFORE JAMES A. OSPENSON, ALJ: 

INmA.L DECISION 

OAL DKT. NO. EDU 8112-85 

AGENCY DKT. NO. 391-11/85 

Decided: July 9, 1986 

Bllrbara Spooner, a tenured teaching staff member employed by the Board of 

Education of the Borough of Palisades Park, Bergen County, was employed from 1971-77 

as a half-time kindergarten teacher. Beginning in September 1977 (and until the present 

time), shP. was employed as a full-time elementary teacher, after being placed, in 1977, on 

step 4 of the then applicable full-time salary guide. Her placement was determined by 

prorating her prior six years of experience on a one-for-two basis for a 
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April 17, 1985. To hold otherwise would, as the Board points out in 
exceptions, suggest that "petitioners may defeat the 90 day rule 
simply by writing letters requesting reconsideration of the decision 
of a Board of Education." (Board's Exceptions, at p. 2) The Board 
was fully and fairly apprised of the family's residency situation a 
full year before the matter was presented for its consideration. 
All pertinent facts were before the Board at the time the matter was 
decided. The Commissioner finds no basis whatsoever for extending 
the date for filing a petition to reflect the time that lapsed after 
the Board's final determination in the matter. 

Accordingly, N.J.A.C. 6:24-1.2 applies and the instant 
Petition of Appeal is dismissed with prejudice as untimely. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

August 22, 1986 
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August 16, 1984 

December 21. 1984 

January 3, 1985 

January 17. 1985 

February 22. 1985 
(also March 5, 1985) 

May 16, 1985 

October 24, 1985 

Superintendent replies to petitioners' 
correspondence of August 8, 1984 stating 
that request would be considered by Board. 
(P-8) 

Petitioners notified district's attendance 
officer of new address in Teaneck. (R-11) 

Petitioners sent written confirmation of 
residency to superintendent with renewed 
request for refund of full tuition. (R-18) 

Board informed petitioners that no refund 
would be granted. 

Petitioners wrote directly to Board objecting 
to vote against waiving tuition and asking 
for reconsideration. (R-17; P-13} 

Board replies to petitioners' letter of 
February 22. 1985 stating that following 
Board executive meeting on matter, no 
exception to be made. (P-15} 

Board informs petitioners that their request 
to appear before it to ask again for 
reconsideration of tuition refund decision 
was refused. Board states that decision not 
to refund tuition is firm. (P-18) 

Notwithstanding the argument suggested by the AW that the 
90-day rule should not be applied to preclude reasonable efforts to 
resolve disputes at the local level (see Charles R. Stockton v. 
Board of Education of the City of Trenton, M~rcer County, decided by 
the Commissioner November 19, 1984, rev'd St. Bd. April 3, 1985, 
rev'd/rem'd 210 N.J. SupeJ:. 150 (App. Div 1986)), the instant 
circumstances militate against such a relaxation of the 90-day 
rule. Under the Stockton facts, petitioner therein was unaware of 
the reason why his paycheck reflected a lower figure or whether the 
board therein authorized it, but immediately set about resolving the 
matter by corresponding with the administration. Upon finally 
receiving some indication as to the reason why his paycheck had been 
reduced and who had taken the action, which was more than a year 
after he initially noted the reduction in pay, petitioner thereafter 
promptly filed his petition of appeal with the Commissioner. 
Ultimately, the Superior Court in Stockton held that N.J.A.C. 
6:24-1.2 should be relaxed. To allow otherwise, the Court reasoned. 
"***would open the floodgates to petitions to the commissioner 
before the dispute really evolved into a 'controversy'.**''" 
(Stockt~~. at 157-158) 

In the instant matter, petitioners were apprised of the 
final determination of the Board disallowing a tuition refund on 
January 17. 1985. The 90 days for filing a petition of appeal, 
therefore started running on January 18, 1985 and closed on 
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The Board contends its interpretation of Policy No. 501, 
which represents the Board's approach to students who wish to attend 
Teaneck schools but who have not yet become residents, is 
straightforward if residence is not established within two 
months, tuition wi 11 not be refunded unless the Board so 
determines. The Board argues that the policy is rational and was 
clearly understood by petitioners as noted by their letter of 
August 8, 1984 to the Superintendent of Schools. (P-4) Petitioners 
wrote, "I want to ask the Board to consider giving us four months to 
move into residency and to receive a tuition refund, rather than two 
months." (Board's Exceptions, at p. 4, quoting P-4) The Board 
bolsters this contention citing P-7. a letter from Senator Feldman 
dated August 15, 1984, wherein it was stated, "[H]e has asked you to 
recommend that the Board of Education extend the period of time to 
move into residency from 2 months to 4 months, !:_h~ reby st i 11 be~ 
eligible for a tuition refund." (emphasis in text) (Board's 
Exceptions, at p. 4, quoting P-7) 

The Board contends that the AW has formulated an 
interpretation of the policy which neither petitioners nor the Board 
ever contemplated. Petitioners, avows the Board. understood that 
Policy No. 501 did not grant any refund of tuition if residency was 
established beyond two months. They requested a waiver of the 
policy so that all four months of tuition should be refunded, argues 
the Board. The Board's interpretation of its own policy is that 
refunds would be granted only if residency was established within 
two months, after which no refund was available unless the Board so 
ordered. The Board perceives the ALJ's interpretation of the policy 
as granting relief that petitioners did not seek and giving them a 
windfall based on an interpretation that none of the parties 
contemplated. Citing Kopera v. Board of Education of the Town of 
West Orange, 60 N.J. Super. 288 (App. Dtv. 1960) and In reAppeal of 
Lembo, 151 N.J. ~uper. 242 (App. Div. 1977), the Board argues that 
in the present circumstances, the Board's implementation of its own 
policies is entitled to a presumption of correctness absent a 
demonstration that it acted in an arbitrary, capricious or 
unreasonable fashion. The Board contends that not only have 
petitioners failed to demonstrate that its actions were arbitrary, 
but also it urges that it acted in a reaso~able manner, having made 
clear to petitioners even before they moved into Teaneck that this 
would be its interpretation of Policy No. 501. The Board avers that 
petitioners have not been misled and have not been prejudiced. 

The threshold issue for determination in this matter is 
whether this litigation is precluded by application of N.J .~. __ C,..:... 
6:24-1.2, the 90-day rule. For the reasons that follow, the 
Commissioner finds that it is, as of 90 days after January 17, 1985, 
the date the Board herein first informed petitioners that no refund 
would be forthcoming. 

For the record, the following chronology is noted: 

August 8, 1984 Petitioners wrote local superintendent 
asking Board to provide four months rather 
than two in which to establish residency and 
thereby to receive tuition refund. (P-4) 
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MARVIN J . MARKMAN AND 
SUSAN H. MARKMAN, 

PETITIONERS, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE TOWN
SHIP OF TEANECK, BERGEN COUNTY, 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
Board within the time prescribed by N.J.A.C. l:l-16.4a, band c. 

The Board's exceptions raise two points. 

I. THE INITIAL DECISION IMPROPERLY DISMISSED 
THE BOARD'S CLAIM THAT THE LITIGATION IS 
PRECLUDED BY THE 90-DAY RULE. 

The Board submits that the AW has improperly applied the 90-day 
rule. It avers that the decision of the Board not to refund tuition 
for September through December 1984, was communicated to petitioners 
via a letter of January 17, 1985. It was reiterated in another 
letter of May 16, 1 '185. Finally, it was repeated once again in 
October 1985. The Board contends that the consequences of the ALJ's 
relaxation of the 90-day rule are such that a petitioner hereafter 
may defeat the 90-day rule simply by writing letters requesting 
reconsideration of the decision of a board of education. The Board 
argues that the 90-day limitation expired on or about April 17. 
1985, 90 days after the Board's decision was first communicated. In 
the alternative, and accepting that the reconsideration of a 
decision by a board is a basis for relaxation of the 90-day rule, 
the Board urges that such a relaxation should only be permitted to 
occur when there is a single request for reconsideration. In the 
present circumstances, the Board points out, there were two requests 
for reconsideration. The Board further argues that while 
petitioners herein may have believed that the issue was still 
pending before the Board during the period of January through 
December 1985, petitioners have pointed to no correspondence from 
the Board or Board policy upon which they could have reasonably 
relied to conclude that the matter was still under active 
consideration by the Board. The Board submits that the 90-day 
limitation period has been clearly violated by the petition that was 
filed on December 17, 1985, eleven months after the Board's initial 
"final decision" and approximately seven months after the Board • s 
second "final decision" and. thus, must be summa·rily dismissed. 

II. THE INITIAL DECISION'S INTERPRETATION OF THE 
TEANECK BOARD POLICY WAS IN ERROR. 
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And it is further ORDERED that, in the event that the Boarq fails to satisfy the 

judgment within 60 days from the date of the final decision ·or the Commissioner of 

Education, post-judgment interest at the rate of 9.5% per annum be added to the principal 

sum, in aceordanee with N.J.A.C. 6:24-1.18. 

This recommended deeision may be affirmed, modified or rejeeted by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this reeommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

DATE 

DATE 
al 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

Receipt Aeknowledged: 

DEPARTMENT OF EDUCATION 

Mailed To PartieS: 

FOR OFFICE OF ADMINISTRATIVE LAW 

-12-
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Accordingly, the Board policy will be interpreted to require a refund (not to 

exeed two months tuition) to future residents of Teaneck who enroll their children in the 

district's school system and subsequently complete their move into the district. That 

construction fully carries out the Board's objective of restricting its schools to children of 

residents and persons with definite arrangements to become residents, without placing an 

intolerable burden on Individuals seeking to enter the district. To the extent that the 

Board's action may be seen as unwillingness to refund more than two months tuition, the 

determination will be upheld. The Markmans have not proven special hardship or other 

extraordinary circumstances entitling them to a greater refund than new residents 

normallY receive. 

Short shrift may be made of the Markmans' remahling arguments in support of a 

four-month refund. Estoppel Is not applied against public entities, except to prevent 

manifest wrong or injustice. Feldman v. Urban Commercial, Inc., 10 ~· ~· 463, 

477-78 (Ch. Div. 1961). Erroneous representations made by individual members or 

employees are not binding on the run board of education. Darrington v. North Bergen Bd. 

of Educ., 1982 S.L.D. 256 (Comm'r of Ed. 1982); Brennan v. Pleasantville Bd. of Educ., 

1977 S.L.D. 1059 (Comm'r of Ed. 1977). Plblic bodies cannot aet "informally," but only 

through resolution or an equivalent formal undertaking. Woodsum v. Pemberton Twp., 172 

N.J. ~· 489, 520 (Law Dtv. 1980), aff'd 117 N.J. ~· 639 (App. Div. 1981). The 

Markmans• e:stoppel claim Is further undercut by the factual finding that Mr. Markman 

could not have reasonably relied on any promises by Angeli or Tenenbaum. Lastly, there 

is Insufficient evidence on which to base a tlndlng that the Boud has engaged in a 

pattern of dlserimination. 

Order 

It Is ORDBR.BD that the Board promptly refund to petitioners the tuition 

payments collected for September and October 1984 in the amount of $1,759. 

-11-
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Unfortunately, the Board has failed to articulate any reasons why it voted not to 

waive its policy in this particular instance. President Angeli mentioned that the major 

purpose of the Board in adopting its policy was to exclude the large number of students 

who were not bona fide residents, such as foster children and residents of women's 

shelters.l She also indicated that one of the Board members had voted against the 

request because "too much time had elapsed" before the Markmans moved into the district 

of Tenafly. 

Assuming such are the reasons for the Board's denial, it is difficult to see how 

the legitimate interests of the Board would be advanced by denying any refund 

whatsoever. As far as residence is concerned, no one has challenged the genuineness or 

the Markmans' arrangements to establlsh residence in Tenafly. The Board has not 

suggested that the purchase of a home was a sham or that the Markmans had no real 

intention of moving to Teaneck. Proofs show that It was advantageous for the district as 

well as the Markmans to avoid the disruption caused by a mid-year transfer from another 

school. Delay in the construction of their new house was beyond the power of the 

Markmans to control. Any legitimate need of the Board to discourage an unnecessarily 

long lapse of time could just as easily be served by limiting the waiver of tuition to a 

maximum of two months per family. Otherwise, the Markmans would be penalized for 

building a new house, while other parents who buy existing property or rent in Teaneck 

would qualify for a refund. SUeh distinction would achieve no educational or other valid 

purpose. Where a policy may be given two ditrerent interpretations, one of which is 

favorable and the other hostile to its principal design, the favorable meaning will prevail. 

Lloyd v. Vermeulen, 22 N.J. 200, 205 (1956); Gualano v. Bd. of Estimate of Elizabeth Seh. 

Dlst., 12 N.J. ~· 1, 21 (Law Div. 1962), aff'd 39 N.J. 300·(1963). 

3This decision does not express any view on the legality of such a policy. 

-10-
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Tile Markmans' written request for a meeting was dated February 22, 1985. Not 

until October 24, 1985 did the Board formally deny the Markmans' request for a personal 

appearanee. During the interim, the Markmans still held out hope that they might 

persuade the Board to change its deelsion, as Corbin bad done after two appearanees 

before the Board. After the Board finally closed that avenue of possible relief, the 

Markmans fUed this appeal on Deeember 17, 1985, within 90 days of the last notiee from 

the Board. Moreover, !!:!!:.!:.£· 6:24-1.19 (now N.J.A.C. 6:24-1.17) authorizes the 

COmmissioner to relax the general rules when striet adherenee "may be deemed 

Inappropriate or unneeessary or may result in injustiee." Even if the petition were out of 

time, the elreumstanees are suitable for the COmmissioner to exereise his discretionary 

power to relax the 90-day limitation in the interests of justiee. See Brown v. Sussex Voe. 

Seh. Bd. of Edue., No. A-4854-83 (N.J. App. Dlv. AprU 4, 1985}. 

Turning to the merits of the ease, It is elear that the Board was not obligated to 

open its sehool doors to anyone residing outside the distriet. N.J.S.A. 18A:38-3 provides: 

Any pe~n not resident in a school distriet, If eligible exeept 
tor residence, may be admitted to the sehools of the dlstrlet with the 
eonsent of the board of edueation upon sueh terms, and with or 
without payment of tuition, as the board may preseribe. 

Having ehosen to allow eertain nonresident students to attend school in the distrlet, 

however, the Board must apply its own standards for admission fairly and reasonably. On 

its faee, the poliey adopted by the Board is inherently ambiguous. Tile last sentence of 

Polley No. 501 states: "Such proeedure will be employed for no longer than two months; 

thereafter the Board ot Edueatlon will aet on Individual eases extending beyond that 

time." Ttlat language is suseeptible of two eonflieting interpretations. On the one hand, 

as the Board urges, the polley eould mean that a family must move into the distrlet within 

two months, but the Board may aet in individual eases to extend that deadline. On the 

other hand, the poUey eould mean that tuition will be refunded for no more than two 

months, unless the Board acts in individual cases to approve a greater refund of tuition. 

-9-
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manner In which he presented his own case at the hearing that Mr. Markman possesses 

intelligence and a considerable ~ee of legal sophistication. He either knew, or ought to 

have known, that any refund of tuition could be approved only by vote of the whole Board. 

Conclusions of Law 

Based on the foregoing facta and the applicable law, I CONCLUDE that the 

Board acted arbitrarily, capriciously and unreasonably. 

At the outset, the threshold issue is whether this litigation is precluded by the 

90-day rule.2 Prior to its recent revision, N.J.A.C. 6:24-1.2 provided that a petitioner 

must file a petition with the Commissioner of Education "within 90 days alter receipt of 

notice by the petitioner of the order, ruling or other action concerning which the hearing 

is requested." Generally, eourta have strictly enforced the 90-day rule where a petitioner 

was aware of an adverse action by a board or education and delayed in seeking a remedy. 

North Plainfield Educ. Ass'n v. Bd. or Educ., 96 N.J. 587 (1984); Riely v. Hunterdon 

Central High Sch. Bd. of Educ., 173 N.J. Super. 109 (App. Div. 1980). Nonetheless, the rule 

should not be applied to preclude reasonable efforts to resolve disputes at the local level. 

Here the Markmans made repeated requests to be allowed to discuss their problem with 

members of the Board. Certainly this was a reasonable approach for a citizen to take 

before resort to review by the state regulatory agency. Parenthetically, it should be noted 

that it might have been useful it the Board had been wUling to talk with the Markmans, 

even though the opportunity for such face-to-face discussion is not required by law. cr. 
Donaldson v. North Wildwood Bd. of Educ., 65 N.J. 236, 246 (1974). 

2Aithough the Board raised this defense in its pleading, it did not press the issue either at 
the hearing or in its post-hearing papers. 
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Angeli remembered both conversations, but differed on the details of when and 

where the discussion with Mammano took place. Moreover, Angeli had a markedly 

different recollection or the substance of these conversations. Angeli recalled telling 

Mammano that she personally supported the Markmans' request for a refund, but that she 

was only one of nine votes on the Board. Indeed, the record renects that Angeli was the 

only Board member who voted in favor of the Markmans' request. With regard to the 

Irene Greene conversation, Angeli informed the lawyer of the two-month policy and "the 

possible waiver after two months." However, Angeli insisted that she never stated or 

implied that there would be no problem in obtaining the waiver. 

Mr. Markman also claims that he was misled by the statements of Milo 

Tenenbaum, an employee in the Board's busine!IS office. Tennenbaum was the person to 

whom the Markmans delivered their checks for tuition. While collecting payments, 

Tannenbaum reportedly assured the Markmans that they had "nothing to worry about" and 

would get a refund if the family actually moved into town. Because Tennenbaum was 

authorized to collect the money, Mr. Markman assumed she was also knowledgeable about 

the procedure for refunds. 

Findings of Fact 

I PIHD that the opinions expressed by Angell were purely personal views and 

could not reasonably have been understood as binding on the full Board. Similarly, the 

off-hand comments by Tennenbaum during performance of an administrative function 

could not reasonably be regarded as a definite commitment. Angeli was a particularly 

credible witness, since she was obviously sympathetic to the Markmans' cause. There is 

no reason to doubt her testimony that she never promised a favorable outcome to the 

Markmans. Surely the lawyer, Irene-Greene, must have realized that a single Board 

member speaks only tor herself and not the entire body. Although Angeli's observations 

may have conveyed the impression that chances tor a rerund were good, Mr. Markman was 

unjustiried in placing total reliance on such an expectation. It was apparent Crom the 

-7-
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claim. After two personal appearances at Board meetings, Corbin persuaded the Board to 

reverse itself. The Board suddenly refunded her tuition, without giving any explanation 

Cor its change of mind. At the hearing, Board president Margaret Angeli explained that 

the Board was impressed by Corbin's personal hardship and her good faith attempt to 

satisfy the two-month limit. In any event, Corbin is a ease wherein the Board voted to 

waive the November lst deadline. I 

Summary of Disputed Evidence 

Insofar as the facts are in dispute, the controversy relates to assurances 

allegedly made by,Board representatives that the Markmans would be entitled to a refund. 

Some of these assurances were said to have been made to third parties by Board president 

Margaret Angeli. Mr. Markman's sister-in-law, Nina Mammano, is employed by the Board 

as a teacher and has a "friendly relationship" with Angell. Before the 1984-85 school year, 

Mammano contacted Angeli on behalf of the Markmans "to get [her) input on the 

situation." According to Mammano, Angeli informally told her that anyone who moved 

into town after paying tuition would "probably" get their money back. Mammano 

admitted that Angeli qualified her advice by saying it was merely her "personal opinion." 

This testimony is corroborated by a hearsay report of another discussion between Angeli 

and a lawyer named Linda Irene-creene. In the course of that discussion, Angeli 

purportedly indicated that "the Board had never refused to return tuition to someone who 

had actually moved into Teaneck.'' Greene herself was never called as a witness, although 

apparently she was available. 

1 Apparently the Board used November 1st as the automatic cutoff date tor tuition 
refunds, without regard to actual Cirst day of sehoolin any particrular year. Consequently, 
it is unclear whether or not Corbin's move on November 5th occurred within two months 
from the start of school for that year (1984-85). 

-6-
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Apart from the facts or their own ease, the Markmans point to the experiences 

of five other families which supposedly demonstrate "non-uniform and thus arbitrary and 

unfair treatment" by the Board. Two eases (Harris and Bond) are situations where the 

Board refused to grant a waiver of tuition. On that buis alone, those eases are consistent 

with the present position taken by the Board. Unlike the Markmans, Harris had not yet 

contracted to purehue a house In Teaneck prior to commencement of the sehool year. 

The Board simply enforced its policy that refunds are available only to parents with 

"pending arrangements" to move to Teaneck. Bond had paid tuition to enroll her son for 

September and October, but did not get any of her money back because she never 

eonsumated her planned move to Teaneck. OriR'inaUy, Bond had signed a lease for s.n 
apartment in Teaneck and anticipated moving by November lst. As noted by the 

Markmans, the Board had tentatively approved a refund of tuition despite the fact that 

Bond postponed her move to November 15th. Since Bond ultimately abandoned her plan to 

live in Teaneck and forfeited any right to a refund, the cue does not represent a genuine 

example of unequal treatment. 

Two other eases mentioned by the Markmans (Birehette and Yousuf!) involve 

tuition refunds to parents who became residents within two months after the start of the 

school year. Birehette paid tuition in advance, which was refunded when the family 

moved into Teaneck prior to November lst. Yousuf! also obtained a tuition refund after 

moving to Teaneck before November lst. Neither of these eases provides support for the 

Markmans' claim of unjust discrimination. 

Only one case (Corbin) is arguably analagous to the Markman matter. Corbin 

paid tuition for September, October and November. She had purchased a Teaneck house 

unavailable for occupancy until the following January. To comply with the two-month 

requirement, Corbin made interim arrangements to rent an apartment in Teaneck until 

her house could be ready. Due to logistical difficulties, Corbin did not move into the 

apartment until November 5th. Erroneously believing that Corbin did not complete her 

move until sometime between November 7th and 13th, the Board initially denied her 

-5-

2163 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 0317-86 

wanted his children to attend sehool in Teaneck, Mr. Markman confided that he would not 

have sent them "if we had thought the money would not be returned." Through the end of 

December 1984, the Board collected tuition payments for the Markman children totalling 

$3,517. 

Meanwhile, construction of the new house continued on schedule. Title to the 

Teaneck property was transferred to the Markmans on December 12, 1984. One week 

later, on December 20, 1984, the Markmans finished moving Into their new home. Next 

day, December 21, 1984, Mr. Markman notified the district's attendance otricer of the 

family's new address. Soon thereafter, on January 3, 1985, Mr. Markman sent written 

confirmation of hill move to Dr. Mulcahy and renewed his request for refund of the full 

amount of tuition paid. 

There followed a series of correspondence between the parties, culminating in 

the Board's refusal to refund the tuition. On February 22, 1985, the Markmans wrote 

directly to the Board objecting to the Board's vote "against waiving tuition for our two 

children" and requesting that the Board "meet with us to discuss this further." A reply 

from the Board, dated May 16, 1985, stated: 

... the Board has considered this matter again in executive session 
and concluded that they !sic) wiD not make an exception to Policy 
11501. As a consequence, the tuition will not be refunded. 

No reason was given as to the buill for this determination. Nor was the Board 

willing to grant the Markmans' request for an opportunity to meet with it. Thill is 

apparent from an additional letter from the Board, dated October 24, 1985, which 

informed the Markmans: 

••• your request to appear before them to discuss tuition paid last 
school year has been turned down. The Board has examined all of the 
related faets at meetings subsequent to each or your prior requests. 
Their decision, therefore, is firm; they feel the matter has reached 
its conclusion. 

Again, the Board's letter was silent on the reasons for Its decision. 
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the Bronx High School of Science in New York City, testified that it can be "disruptive" 

for a newcomer to enter an existing class. For its part, the Board did not offer any 

evidence to refute Markman's assertion that allowing his children to start school with the 

rest of the class would be educationally benefieial to the children themselves as well as 

the other students. 'Thus, the uncontradicted record establishes that it would be better 

for all concerned for the Markman children to start school in September rather th1111 

December. 

By letter dated August 8, 1984, Mr. Markman wrote to Dr. Eugene Mulcahy, 

Teaneck superintendent of schools, advising of his plllll to build a new house and asking the 

Board to consider giving the family "four months .•• rather than two months" to establish 

residency and receive a refund. Dr. Mulcahy wrote back on August 16, 1984, enclosing a 

copy of Board Policy No. 501. 'The text or that policy statement reads: 

Students whose parents have pending arrangements for establishing 
residence within the district may enroll and attend school during any 
particular month provided that the full tuition rate for that month be 
paid in advance to the School Business Administrator/Board Secretary 
with the understanding that the money will be refunded on actual 
establishment of residence. Sueh procedure will be employed for no 
longer than two months; thereafter the Board of Education will aet 
on individllll.l eases extending beyond that time. 

In his letter, Dr. Mult!ahy further expressed the Board's "willingness to consider the Cll.Se 

under the final phrase of the policy" which authorizes it to "act on individual eases(.]" 

However, Dr. Mulcahy added that the request was premature 1111d warned the Markmans 

that they must pay tuition "until sueh time as you move into the community." 

Encouraged by what they interpreted as a positive response to their inquiry, the 

Markmans prooeeded with arrangements to send their children to the Teaneck public 

schools in September. Matthew, age 15, entered Teaneck High School as a sophomore. 

Lisa, age 12, entered the seventh grade at 'Thomas Jefferson Middle School. In order to pay 

the tuition charges, Mr. Markman borrowed the money from his in-laws. Much as he 
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tuition-paying basis. Upon completion of their move into the district, the Markmans 

asked respondent Teaneck Board 9f Education ("Board") for a refund of tuition under a 

policy applicable to families with '>pending lll'rangements for establishing residence within 

the district." When the Bolll'd turned down their request, the Markmans instituted the 

present proceeding. They contend: first, that the Board acted lll'bitrarily, capriciously and 

unreasonably; second, that the Board's policy is vague and ambiguous; third, that the 

Bolll'd failed to follow its own policy in this particullll' ease; fourth, that the Board is 

estopped by virtue of assurances made by its own authorized representatives; and, Cifth, 

that the Board treated others differently under similar circumstances. The Board denies 

these allegations on the merits. In addition, the Board contends that the Markmans' 

complaint is time-barred under the 90-day rule, N.J.A.C. 6:24-1.2. 

Procedural History 

on December 17, 1985, petitioners CUed a verified petition with the 

Commissioner of Education. Respondent tiled its answer on January 14, 1986. 

Subsequently, on January 15, 1986, the. Commissioner transmitted this matter to the Office 

ot Administrative Law for handling as a contested case. The Office of Administrative 

Law held a hearing on April 4, 1986. Both parties tiled post-hearing memoranda. The 

record closed on April 21, 1986, on receipt of the last document filed. Time Cor 

preparation of the initial decision has been extended to July 15, 1986. 

Undisputed Facts 

Most of the operative facts are undisputed. In or around July 1984, the 

Mlll'kmans entered into a contract to purchase a house being built on vacant land in 

Teaneck. Construction did not actually commence until late July 1984. At the time or 

purchase, the Markmans understood that they would be unable to take possession until 

mid-December 1984. 

Nevertheless, the Markmans wanted to avoid having their children change 

schools after a new term had already begun. Mr. Markman, who teaches social studies at 
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OFFICE OF ADMIN!STRATIVE LAW 

MAR~J.MARKMAN~ 

SUSAN M. MARKMAN, 

Petitioners, 

v. 
BOARD OF EDUCATION OP 

TilE TOWNSHIP OF TEANECK, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 0317-86 

AGENCY DKT. NO. 421-12/85 

Marvin J. Markman and SUsan M. Markman, ~ se 

Sidney A. S.J(Witz, Esq., for respondent 

{Greenwood &: Sayovltz, attorneys) 

Record Closed: April 21, 1986 

BEFORE KEN R. SPRINGER, ALJ: 

Decided: July 15, 1986 

Statement of the Case 

This is an appeal by parents seeking refund of tuition charged for attendance of 

their two children in the Teaneck school system during the Clrst four months of the 1984-

85 school year. Petitioners Marvin J. Markman and Susan M. Markman had contracted to 

purchase a new house In Teaneck which would not be ready for occupancy until December 

1984. As of September 1984, they enrolled their children in the Teaneck schools on a 
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Campbell's reliance upon Martin, supra, and Littm<!!!, supra, are 
distinguishable and have no relevance or precedential value to the 
case at bar. The Commissioner finds such exceptions to be devoid of 
merit for the reasons expressed in the initial decision. Further, 
the Commissioner notes that there is no requirement in law that the 
superintendent conduct evaluations of teachers and, thus, there is 
no basis for distinguishing Martin from the instant circumstances on 
such grounds. The Commissioner also disagrees with the basis upon 
which petitioner would distinguish Litt:man. Instead he concurs with 
the AW that petitioner "knew or should have known that his 
superordinates were not satisfied with his performance" for the 
reasons suggested therein. (Initial Decision, ante) 

Consequently, the Ruling and Order on Motion to Compel 
Discovery and the Initial Decision in the instant matter are 
affirmed. It is hereby ordered that the salary and adjustment 
increment of Kenneth Deveney was properly withheld for the 198~-86 
school year. The instant Petition of Appeal is accordingly 
dismissed witn prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

August 22, 1986 

Pending State Board 
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algebra classes." (emphasis in text) (Ru~ing and Order on the 
Motion to Compel Discovery, at p. 8, quoting Petitioner's 
Supplemental Brief, dated March 31, 1986, at p. 1) Neither does he 
agree with petitioner that "(t)he primary reason for withholding 
the petitioner's increment was the grades that his students 
received in his algebra classes." (Exceptions, at p. 4) The 
Commissioner is persuaded, as was ALJ Reback, that 

Petitioner chooses to ignore the broader more 
pervasive assertions underlining the denial of 
the increment which engender not merely the issue 
of the numbers of failures and poor grades 
allotted to pupils but rather perceptions by 
supervisors of Mr. Deveney that he was unwilling 
and unable to effectively teach certain courses, 
the necessity to reassign him from certain 
courses on two successive school years, 
significant numbers of requests of students for 
transfers out of his classes, apparent efforts to 
ameliorate and improve pedagogical techniques 
which were unsuccessful, signific.ant numbers of 
adverse responses from parents of students 
assigned to Mr. Deveney concerning the ongoing 
learning experience, as well as the alleged 
profoundly disproportionate numher of d's and f's 
allotted to classes in whicr ·he students were, 
pursuant to Mr. Cirafesi·~ representation, 
"randomly selected and [not] classified as 
uneducable." Respondent • s Brief at 12. 
(Ruling and Order on Motion to Compel Discovery, 
at p. 4) 

Based on the standard of review of a local board's action to 
withhold an increment, as set forth in Kopera v. West Orange Board 
of Education, 60 N.J. Super. 288, 296 (App. Div. 1960) as well as in 
Bernard~_!ll...:.__~_()f Ed. v. Bernards Tp. ~sL, __ Assn .• 79 N.J. 311 
(1979), Littman, supra, and Marti_!l, supra, the Commissioner agrees 
with AW Reback that "none of the information sought by 
interrogatories 5 through 8 is material. nor is it reasonably 
calculated to lead to any evidence which would otherwise be 
admissible" to the instant matter. (Ruling and Order on Motion to 
Compel Discovery, at p. 9) Furthermore. the Commissioner wishes it 
not Pel for the record that pursuant to ~J,~~ 6:3-2. 1 eJ: !~9.. 
petitioner has no right to review the confidential records of 
students. Thus, the Commissioner adopts as his own the findings and 
determination of the Ruling and Order on Motion to Compel Discovery, 
dated April 10, 1986. 

Similarly, the Commissioner finds no basis in the record 
for disputing the conclusion of ALJ Campbell, based on the selfsame 
standard of review and case law that the South Plainfield Board of 
Education had good cause to withhold the salary and adjustment 
increments of Kenneth Deveney for the 1985-86 school year. 
Petitioner's exceptions are largely a reiteration of the arguments 
he proffered by way of oral argument and post-hearing briefs. Said 
exceptions bring nothing new to the record beyond arguing that ALJ 
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July 20, 1984, aff'd St. Bd. February 6, 1985, aff'd N.J. Superior 
Court, Appellate Division, November 8, 1985. Petitioner avers that 
the ALJ 1 s findings are misleading and inaccurate. In support of 
this allegation, petitioner reasserts the arguments he raised at 
hearing as well as in his post-bearing brief and proffers his 
exhibits and testimony also developed at hearing. Such arguments 
and evidence are incorporated herein by reference. Additionally. 
petitioner reiterates in exceptions the argument developed in his 
post-hearing brief that Carney requires that a withholding must not 
come as a surprise to the teaching staff member. (Exceptions, at 
pp. 11-12, quoting Carney at p. 18) Petitioner asserts again that 
he was never notified that his increment might be withheld until 
June 1985 (Petitioner's Exceptions, at p. 5; Post-hearing Brief, at 
p. 7) and that he was not afforded a reasonable length of time to 
correct any deficiences. (Exceptions, at p. 12; Post-hearing Brief, 
at p. 8) 

Finally, petitioner avers in exceptions that the ALJ's 
reliance upon Martin v. Board of Education of the Borough of 
Keyport, 1981 S.L.D. 461 and Lawrence Littman v. Board of Education 
of the Townsii.TPOf Cranford, 1981 S.L.D. 897 are "clearly 
distinguishable and have no relevance or precedential value to the 
case at bar." (Exceptions, at p. 13) Petitioner argues t!artin is 
distinguishable because the superintendent evaluated Mart in 1 s 
classroom performance while, in the instant matter, the 
superintendent never evaluated petitioner. Further, in lj:_£l;t in, 
petitioner contends, the evaluations were highly critical. 
Petitioner's evaluations were excellent throughout the 1984-85 
school year he claims. Petitioner suggests, therefore, that the 
holding in is limited to its particular facts. Similarly, in 
Littman, avows petitioner, the problem of failing to maintain 
discipline was brought to Littman's attention for approximately nine 
years. By contrast, petitioner denies there were any major problems 
with his students • discipline during the 1983-84 school year, and 
during the 1984-85 school year; he argues that he was never notified 
that there was a major problem with his students' discipline until 
the day before being notified of his removal from his algebra class. 

Petitioner avers that, in light of the facts and 
controlling law, it is clear that the actions of the Board were 
arbitrary, capricious and unreasonable. Therefore, petitioner prays 
that the ALJ's decision be reversed by the Commissioner. 

Having reviewed the record herein and the exceptions filed 
by petitioner, the Commissioner is in agreement with the conclusions 
of fact and law expressed by ALJs Reback and Campbell in the Ruling 
on Motion to Compel Discovery dated April 10, 1986 and the Initial 
Decision decided on July 21, 1986. He concurs with ALJ Reback's 
determination that the .only issue herein is whether the "Board of 
Education had before it a reasonable basis to conclude that 
sufficent (sic) cause existed to deny Mr. Deveney his increment. 
See. Bernards Township Board of Education v. Bernards To~J1.U!. 
Educational Association. 79 !!_,_.:!_,_ 311, 321 (1979)." (Ruling and Order 
on the Motion to Compel Discovery, at pp. 8-9) He agrees completely 
with ALJ Reback that the central issue in this case is not "***the 
intelligence and work habits of_the petitioner 1 s studentS in his 
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KENNETH DEVENEY, 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE BOROUGH 
OF SOUTH PLAINFIELD, MIDDLESEX 
COUNTY, 

RESPONDENT. 

The record and initial decision 
Administrative Law have been reviewed. 
petitioner within the time prescribed by 
c. 

DECISION 

rendered by the Off ice of 
Exceptions were filed by 

N.J.A_:_C:_: 1:1-16.4a, b, and 

Petitioner excepts to the whole of the initial decision 
rendered by AW Campbell and also to the pre-trial order of AW 
Reback prohibiting petitioner from obtaining discovery. Petitioner 
argues that both AWs failed to interpret and apply properly the 
controlling law and fact and, thus, that the Commissioner should 
reverse their decisions. He posits two exceptions. 

I. JUDGE REBACK'S DECISION DENYING THE 
PETITIONER'S MOTION TO COMPEL DISCOVERY WAS 
UNWARRANTED AND REQUIRES THE COMMISSIONER TO 
REMAND THIS MATTER FOR A NEW HEARING. 

Citing ~ers ~-g_,_~rancis__!I_Q~&t:al, 91 lid...:. ~u~. 377, 385 (App. 
Div. 1966), R. 4:10-2 on the scope of discovery, and Rios v. Read, 
73 F.R.~ 589(E.D.N.Y.), petitioner contends "[t]he pi::Tiiiary reas0n 
for withholding [his] increment was the grades that his studen• 
received in his algebra classes.***" (J-14) (Petitioner's 
Exceptions, at p. 4) Petitioner avers that the AW's order refusing 
him access to the students' intelligence test scores and a copy of 
the high school transcript, "information which is highly probative 
of the students' academic abilities and study habits", "contravened 
[his] interest of justice as well as the relevant statutory and case 
law." (Exceptions, at pp. 4, 7) Petitioner submits that the 
Commissioner should order that this matter be remanded and that the 
Board produce the information requested in h~s motion. 

II. THE ADMINISTRATIVE LAW JUDGE ERRED IN HIS 
FrN'DING THAT THE PETITIONER SHOULD NOT 
RECEIVE A SALARY AND ADJUSTMENT INCREMENT 
[INITIAL DECISION, AT 14-16]. 

Petitioner avers that the ALJ's findings of law and fact are not an 
accurate reflect ion of the testimony of petitioner, the documentary 
evidence and the relevant case law, particularly the controlling 
case of 1./_al ter CJl rnf!.Y_~_l2QE r<l __ oLE:9uc.'!tiQ.!l~_Qf· the~ Fr_e.eho!_cL_B,egj_ Of.lill 
ffig_h__~~ool_Dis_t:.!_~rt..._"Lcn'!louth_<:_o~nt_y, decided by the Commissioner 
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This recommended decision may be affirmed, modified or rejected by thE> 

COMMISSIONER OF TilE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

2/ ./UL Y /98(, 
DATE 

JUL Z 11986 

DATE 

JUL 231986 
DATE 

ij 

!leceip~ Acknowledged: 

. 
r 

·:.-' .r- .......- 4./L--

DEPARTMENT OF EDUCATION 
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The petitioner's own testimony further establishes ~hat he knE'w or should have 

known that his superordinates were not satisfied with his performance. He stated, in 

reference to a meeting with his chairman concerning Exhibit J-1, that the chairman did 

comment concerning pupil grade distributions. Petitioner could not recall the specifics or 

the conversation. He did recall being removed from three algebra classes in 1983-84. 

Furthermore, exhibit J-3 refers to concern over saving ''low ability pupiL<;." 

This shows some problems even acknowledging that petitioner was dealing with low level 

achievers. 

Throughout his testimony, petitioner's recall was vague on certain points but 

quite candid on others. For example, petitioner acknowledged occasional tension in his 

class and that he knew from as early as February 1984, that, rightly or wrongly, his 

chtlirman and principal were telling him his pupUs viewed him as remote and inflexible, 

that he needed to teach to their level, that his pupils were not picking up proficiencies 

they were expected to gain, that petitioner was not testing what was taught and that his 

grade distribution in comparison to that of other teachers was disproportionately low. In 

addition, pupils, supported by their parents, were asking for transfers out of his class. 

The Board is correct when it asserts Carney is inapposite to the ease. The 

petitioner here cannot be said to have lacked advance notice of alleged det'icieneies. His 

own testimony establishes that he knew some fifteen months before the withholding was 

voted that he had certain problems to correct in order to meet the expectations of his 

chairman and principal. 

Failure to adjust teaching methods to pupils, evidenced by poor pupil grades, is 

good cause for a withholding action. Martin, above. Failure to maintain discipline also 

constitutes good cause for a withholding action and additional charges need not be proven. 

Littman v. Cranford Tp. Bd. of FA., 1981 S.L.D. 897. 

Considering the clear instruction of Kopera, Quinlan, and the other above 

cited eases, I CONCLUDE that the South Plainfield Board of Education had good cause to 

withhold the salary and adjustment increments of Kenneth Deveney for the 1985-86 school 

year. Therefore, I CONCLUDE that the present petition is without merit and must be 

DISMISSED. I so ORDER. 

- 16-
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5. In the 1984-85 school year, petitioner was once again 

assigned two periods or Algebra I, part I. 

6. For the first two marking periods, the grade distribution in 

these two classes was far below average. 

7. The second marking period reflected a deterioration from the 

standards of the first marking period. 

8. The school administration and the superintendent commenced 

a period of active communication with the petitioner, a study 

of his pupils and their abilities, a review or petitioner's tests 

and grading and a review of his classroom teaching 

performance. 

9. Effective March 1985, the administration again removed 

pet.itioner from his Algebra I teaching assignments. 

10. The principal and department chairman, while noting many 

deficiencies, nevertheless recommended petitioner for a 

salary and adjustment increment. 

11. The superintendent, notwithstanding the recommendations of 

the principal and chairman, recommended to the Board that 

petitioner's salary and adjustment increment be withheld, 

informing the Board that he was making this recommendation 

over the recommendation or the principal and chairman. 

12. On June 24, 1985, the Board considered the superintendent's 

recommendation, and voted a resolution to withhold the 

petitioner's salary and adjustment increments. 

13. The petitioner was properly notified of this action within 10 

days pursuant to N.J.S.A. 18A:29-14. 

- 15-
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rated petitioner as one who was not satisfactorialy performing his responsibilities, did not 

recommend to the superintendent the withholding of petitioner's inerement. 

Nevertheless, the eases are elear that the deeision to withhold or not withhold an 

increment is not the decision of a prineipal or a department head, but rather, must be 

made by the board of education. Further, the Board may rely upon the judgment and 

recommendation of the superintendent of schools in this respect. Stephenson above. 

The recommendation of the superintendent, accepted by the Board, hnd a more 

than reasonable basis in fact and the Board's action, therefore, can in no wny be 

characterized as arbitrary or capricious. In light of continuing criticism of him, the 

petitioner over two years had clear notice that his superordinates were not satisfied with 

his performance. He could not have been surprised by the decision of the superintendent 

to recommend the withholding. 

DISCUSSION AND DETERMINATION 

Having considered the whole record in this matter, I FIND: 

1. The petitioner has been employed as a teacher of 

mathematics in the South Plainfield school district since 

September 1967. 

2. In the 1983-84 school year, he was assigned to teach courses 

which included Algebra I, part 1. 

3. In February 1984, his schedule was changed so that his 

algebra classes became the responsibility of another teacher 

and his own schedule consisted of Everday Mathematics 

classes, Computer Program classes and administrative duties. 

4. The petitioner was notified at the time of the 1984 schedule 

change that it was the result of poor grade distributions 

renecting inefficient instruction, many requests from parents 

and students for transfers, a large number of disciplinary 

problems and the belief he would meet with better success 

working with a smaller number of students (R-2). 

-14-
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petitioner had notice of deficiencies in his performance and many opportunities to 

improve that performance. The Board urges that the issue is not whether the petitioner 

was notified in advance by his direct supervisors of a potential recommendation by them 

to withhold his increment, but rather the record as a whole demonstrates that the Board 

could reasonably concur with the recommendation of the superintendent. 

The record discloses that as early as February 1984, petitioner was aware of 

deficiencies in his performance. In that month, petitioner was removed from his Algebra 

I, part 1 classes based on the fact that the grade distribution indicated ineCfecotive 

instruction, based upon the requests of over half his pupils supported by their parents for 

transfer out of the class and based upon a large number of disciplinary problems (R-1, 

R-2). Exhibit R-1 establishes that prior thereto there were "previous joint attempts to 

correct an unfortunate situation." 

At the beginning of the 1984-85 school year, the petitioner was advised by his 

principal in a letter dated September 4, 1984, that the principal was looking for 

improvement in his performance with respect to his relationship with his pupils (R-3). 

The record is replete with documentation commenting upon deficiencies noted 

in petitioner's performance in the 1984-85 school year. Thus, in his memorandum of 

February 11, 1985, the principal called to the petitioner's attention the disproportionate 

scale of poor and failing grades and asked for his response to the analysis contained in this 

memorandum (J-2). In his memorandum of February 15, the department chairman 

apprised the petitioner o! a perception by his pupils and the pupils' parents that he was 

infiexible and insensitive. The chairman asked petitioner to "try to present your students 

with the image of a teacher that is concerned about the achievement of his students" 

(J-3). 

These and other communications, see, ~· J-5 and J-11, made it abundantly 

clear to petitioner that problems existed. 

Based upon all these observations and the entire history of petitioner's 

performance and his apparent inability to respond to the specific deficiencies noted, the 

principal finally determined once again to remove petitioner from his algebra classes !or 

the second year in a row. It is true that the principal and chairman, even though they 

- 13-

2150 

You are viewing an archived copy from the New Jersey State Library.



OAL Df{T. NO. EOU 6454-85 

Boards of education must of necessity concern themselves with the 
grades assigned by teachers. The must similarly be concerned with 
faculity selection and the establishment of appropriate academic 
stnndards and reasonable pupil performance expectations. (ld. at 
773). 

The Board also urges that petitioner is not helped by arguing his principal did 

not also recommend withholding of his increment. It is the superintendent who is obliged 

to make his own decision and recommendation. The Board is free to accept or reject the 

superintendent's recommendation or that of the principal. The Commissioner in 

Stephenson v. Greenbrook Bd. of Ed., 1980 S.L.D. 17, upheld the Board of F..ducation (and 

reversed the hearing examiner), holding that it is not even necessary that "independent 

considerations" by the Board of the superintendent's or principal's recommendation be 

reflected in the Minutes. !!:!_. at 719. The only things required are "good and sufficient 

reasons" for the recommendation. Ibid. 

The Board's prO<'"''nre here was fully within the discretion granted by the 

Legislatunl' in ~ 18~:29-14. 

The Board also asserts it acted reasonably here because the petitioner's 

classes, for the second consecutive year, were unable to meet average grading standards, 

necessitating a ehange of teachers. When a Board decides to withhold an increment, and 

follows the procedures required by the st11tute, its decision is entitled to a presumption of 

reasonableness. Kopera, above, 60 N.J. SUper. at 294. In order to overcome this 

presumption, the petitioner must prove that the Board's action was illegal, improper, or 

arbitrary, capricious, or unreasonable. Quinlan v. North Bergen Bd. of Ed., 73 N.J. Super. 

40, 47-48 (App. Div. 1962). This burden of proof rests with the petitioner and does shift to 

respondent. Id. 

The petitioner's reliance on Carney above, is misplaced. That case is clearly 

distinguishable on the facts. Even if the standard used by the ALJ in Carney were applied 

here, the Board nevertheless acted reasonably and in a nonarbitrary and a noncapricious 

manner. 

Carney was bottomed on the lack of advance notice of alleged deficiencies and 

a preeeived absence of a reasonable length of time to allow for improvement. Here, 

however, the record more than abundantly establishes over a two-year period that the 
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[ t] he purpose of the statute is thus to reward only those who have 
contributed to the edtlcational process thereby encouraging high 
standards of performance. Bernards Tp. Bd. of F..d. v. Bernards Tp. 
Ed. Ass'n, 79 N .• J. 311, 321 (1979). 

Administrative law decisions have given similar guidance, noting, for example, 

that an increment is a reward for meritorious service. The Commissioner of Education 

has pointed out that salary increments are to reward only those who have contributed to 

the educational process. Bialec v. Teaneck Bd. of Ed., OAL DKT. NO. EDU 7908-84 and 

8107-84 (May 30, 1985) adopted Comm'r of Ed. (July 19, 1985). A Board must determine 

whether a teacher has contributed to the educational process sufficiently, contributed 

sufficiently meritorious service in the school system and performed efficiently enough to 

merit a salary increment for a given year. It has been held that a board of education may 

continue the granting of an increment upon the provision of "favorable reports by 

superintendents." Kopera v. West Orange Bd. of Ed., 60 N.J. SUper. 228, 294 (App. Div. 

1960). Among the reasons held sufficient to withhold increments are a teacher's failure to 

supervise; meet with parents and supply information to guidance counsellors; leaving 

school without notifying the office, and refusing to issue interim reports to failing pupils. 

In !\l!artin v. Keyport Bd. of Ed., 1981 S.L.D. 461, it was held that since at least 

some of the criticisms on a teacher's evaluations were true (pupil grades disproportion

ately low, signifying lack of achievement; teacher's lesson plans deficient; teacher failed 

to maintain order, and teacher failed to maximize instructional time), the withholding of 

an increment was justifiable. This ease is particularly applicable here because the 

complaints made are similar to those in the present case. 

Finally, it is established in New Jersey Education Law that an inordinate 

proportion of failing grades is in itself a sufficient reason for the imposition of sanctions, 

including the refusal of a contract to a nontenured teacher. Fox v. Watchung Hill Reg'l 

H.S. Dist. Bd. of Ed., 1980 S.L.B. 763, aff'<l St. Bd. 1981 S.L.D. 1426. In that matter, the 

Commissioner said: 

A rate of over 40 percent D's and F•s among college preparatory 
biology students over each of two academic years represents a 
sufficient basis for the determination reached by the Board, 
without regard to the grades assigned by other teachers. (at 770). 

Further, the Commissioner stated: 

-11-
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not until February 20, that other alleged deficiencies in ~titioner's performance wert> 

brought to light. One week later, petitioner was notified that he was being removed from 

his algebra class. Further, he was never notified that his increment might be withheld 

until June 1985. He simply was not afforded a reasonalbe length of time in which to 

correct any deficiencies. The withholding was a surprise. 

Similarly, the remaining undLqputed facts demonstrate that the Board did not 

have a reasonable basis for its action. The f11cts show th11t petitioner cannot be held 

responsible for the poor grade distribution of hLq pupils. These grades were an accurate 

measure of the pupils' performance. Obviously, a teacher would violate his professionAl 

responsibilities if he gave students undeserved high grades. The evidence before this 

tribuMI is that the pupils were receiving grades consistent with their abilities and efforts. 

The petitioner received excellent ev11.luations through February 19, 1985. His 

final evaluation, 3 (or lowest score) for the 1984-85 school year, is tainted 11nd should not 

be given waiver credibility. See Carney above, in whieh the Appellate Division an11!yzed 

petitioner's evaluations and scrutinized his ratings in 19 specific categories. In the 

present case, in addition to the excellent evaluations petitioner was receiving through 

February 19, 1985, 75 percent of the ratings in this final evaluation were high or medium 

(1 or 2). 

BOARD'S ARGUMENTS 

The Board contends it has a statutory right and responsibility to withhold 11 

teacher's salary increment for inefficiency or other good cause, including his failure to 

instruct pupils adequately, as renected by a disproportionate number of poor and failing 

grades. The Board's discretion to withhold, purusant to 18A:29-14, based 11s it 

must be upon "inefficiency or other good -eause" necessarily depends on evalution of the 

services the teacher has performed. rt is a matter of managerial prerogative. SChool 

boards ean and do withhold salary increments where they determine that the teacher's 

performance has been unsatisfactory. 

The New Jersey Supreme Court has expanded upon the "inefficiency or other 

good cause" language of the statute, holding that: 
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petitioner was not testing what was taught, that his grade distributions did not eompare 

with those of other teachers and that parents and pupils were asking for transfers out of 

petitioner's cla.ss. 

Nevertheless, petitioner believes that an attitudinal problem was at the root 

of all problems. These pupils felt unsuccessful and may have blamed him. He had 

conferences with some of the most negative pupils. He did some reteaching. In February, 

he analyzed some problems that he had presented to his class. He and the ehairman 

decided that he should go back and reteach a part 1 unit on the basis of this analysis. 

Petitioner states that reteaching was successful. 

Concerning the distribution of his grades in the 1984-85 year, petitioner states 

the pupils had given up. He made many efforts to get them back on track. These included 

calling parents and asking individual pupils to come in for help. 

The period from February 11 to Februay 27 was not ample time for him to 

correct the problems his superiors perceived. Although petitioner does not disagree in 

great part with the observations of him on February 26, and 27, 1985, he maintains that a 

little more than two weeks was insufficient time for him to correct the problems his 

superiors pointed out to him. 

PETITONER'S ARGUMENTS 

The petitioner argues that there Is no substant~al basis tor the Board's 

withholding of his increment. In carney v. Freehold Reg'l High SChool Bd. of Ed., OAL 

DKT. NO. EDU 6356-83 (June 12, 1984), adopted Comm'r of Ed. (July 20, 1984), a!f'd St. 

Bd. (Feb. 1, 1985), the Commissioner adopted the ALJ's holding that: 

In order for an increment to be withheld and the withholding to be 
sustained on review, the withholding must not come as a surprise to 
the teaching staff member, as I am convinced it did here. The 
teaching staff member shall have plenty of advance notice ot the 
alleged deficiencies and there shoUld be a reasonable length of 
time between evaluations to allow tor improvement. (Slip opinion 
at 18) 

The petitioner urges that this principle was clearly violated in this case. He 

was removed from his Algebra I, part 1 classes exactly 16 days after the principal 

inquired for the first time about the grade distribution in the petitioner's classes. It was 

-9-
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Petitioner acknowledged receipt of J-3 from his department chairman. The 

second paragraph expresses concern over "saving" low ability pupils. This shows some 

problems even while acknowledging that petitioner was dealing with low level achievers. 

Petitioner believed he talked with his chairman shout how to work with these pupils. 

Another paragraph again mentions his reputation for inflexibility. 

Petitioner had to deal with these perceptions of him even if they were not true 

in fact. He dealt with the preceptions by emphasizing that pupils had to do the 

homework, had to tell him when they were in trouble, by sending warning notices, and by 

approaching pupils he perceived to be in trouble. 

Exhibit J-13, the observation of February 19, 1985, eontains specific 

suggestions tor the improvement or petitioner's teaching. 

Petitioner responded in exhibit J-4 to a letter from the principal of 

February 11, 1985. Petitioner testified that the principal was in error concerning 

achievement test scores of his pupils. He acknowledges, however, occasional tension in 

the class. He does not teach "regular" pupils the same way as these pupils. Only five 

percent of the pupils in these classes were qualified on the basis of achievement test 

scores. Considering that, his failure rate was not excessive. 

The prineipal's observation of February 26, does identify four areas in need of 

improvement (J-11). The principal gave the lesson a low rating. 

The chairman observed a lesson and gave it a middle rating (J-19). He also 

noted four areas in need or specifie improvement. He made speeific suggestions to 

petitioner for improvement. Although petitioner recalled the observation, he eould not 

say from memory whether any pupils left their seats to talk with other pupUs. Petitioner 

believes the decision was made to move him out of the algebra classes before the 

chairman made this observation. It is possible, however, that the chairman's observation 

did contirbute to the prineipal's decision to move petitioner. 

Petitioner knew from as early as February 1984, that, rightly or wrongly, the 

supervisor and prineipal were telling him that his pupils saw him as remote and inflexible, 

that he needed to teach to their level, that pupils were not picking up proficiencies, that 

-8-
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teacher must lead pupils to learn and take control of the situation. Petitioner also stated 

he was aware of no parental complaints, direct or indirect, before receiving the 

memorandum or February 29, 1984 (R-2). He had no recall of a parent-teacher meeting 

with the chairman in 1984-84, in which dissatisfaction about him was expressed. He does 

recall one conference with a parent and the guidance director but cannot recall any 

parent meeting involving the chairman. 

Exhibit J-1 is a generally favorable evaluation. However, on page 3, the 

chairman refers to the petitioner's reputation and manner apparently blocking his 

effectiveness, his need to take care in expressing goals for each lesson and preparing 

students for tests and quizzes, and testing material in exactly the same manner that it is 

presented. Petitioner believed his department chairman when the chairman said this was 

how pupils perceived him. Petitioner recalls one class In which negative feelings were 

expressed. He believes the pupils vagueiy said that he was not "teaching it right." 

The chairman did make comments to petitioner concerning petitioner's grade 

distributions, but petitioner cannot recall the specifics. 

Petitioner was removed from three Algebra 1, part 1 classes in the 1983-84 

school year. He then filed a grievance. At the first level, he spoke to the principal and 

the principal expressed the reasons mentioned above Cor the petitioner's removal. The 

petitioner filed a Level n grievance. He and a union representative met with the 

prinicpal. The principal again gave the justification for the petitioner's transfer. The 

petitioner did not pursue the grievance farther. Petitioner acknowledged receipt of 

exhibit R-3 from the principal. The memorandum refers to the need of improvement in 

the teacher-.pupil relationshjp. The prinicpal expressed the hope that it would improve. 

'I1le petitioner acknowledged a large number of grade drops between the 

first and second marking periods in the 1984-85 school year (J-2). Petitioner stated that 

the material gets harder. Some pupils realize that they are in over their heads by that 

time and just give up. He probably called some parents and undoubtedly sent some 

warning notices. These pupils were lesser achievers who were "trying out" algebra. Other 

teachers, however, have better pass rates with this type of pupil. 

-7-
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increment was reeornmended. The petitioner emphasized that the Algebra I, part I class 

was the only class observed. He states he had no problems whatsoever with his Everydav 

Mathematics classes. 

After removal from teaching Algebra I, part 1, classes, the petitioner still had 

one period per day available for extra help to pupils. 

On or about June 1'1, petitioner received a memorandum from the assistant 

superintendent advising him that the Board would discuss, in a caueus meeting on June 24, 

a proposal of the superintendent that the petitioner's employment and adjustment 

increment for the 1985-86 school year be withheld. This was the petitioner's first noti<"e 

or a possible withholding. On June 25, he received a letter from the Board Secretary 

stating that the Board had voted to withhold his employment and adjustment increment 

for the 1985-86 school year (J-16). The letter goes on to state that the withholding was 

effected for good cause based upon reasons expressed by the superintendent in a 

confidential memorandum to the Board dated June 14, 1985 (J-14), a copy of which was 

enc!01;ed with the secretary's letter. Petitioner Also stated that his response to his last 

evaluation was not included in the materials the Board provided. 

During the 1984-85 school year, the petitioner gave many talks to this algebrA 

group concerning the importance ot homework. He stressed asking questions and asking 

for help. He called parents when he believed that to be appropriate. He was sure his 

pupils knew what they would be tested on. His removal and reassignment came as a 

surprise. His increment withholding for 1985-86 was not officially noticed in advance, but 

in view ot the recent low ratings on his evaluations, he was not surprised. 

The witness stated that he had no warnings of any major problems, yet 

acknowledged receiving a memorandum of February 9, 1984, from his department 

chairman making reference to "previous joint attempts to correct" (R-l). The petitioner 

believes the chairman referred to pupil's perception that he is a hard teacher. He and the 

chairman did work jointly to address the problem. 

The petitioner acknowledged a notation on his observation of December 17, 

1984, (J-12) that his students might benefit from a slower pace, but has no recall of 

discus.-;ing this point with the chairman. Teaching is more than presenting material. A 

- 6-
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The petitioner testified that the same thing had happened in the prior year. 

Exhibit R-2, a memorandum from the chairman to the petitioner, dated February 29, 

1984, states: 

In response to your request, the reasons for the change in your 
schedule are enumerated below: 

1. Your grade distributions indicate the ineffectiveness of your 
instruction. 

2. The requests of over half of your students, supported by their 
parents, that they be transferred out of your class. 

3. The large number of disciplinary problems you are 
encountering and the large number of disciplinary actions 
resulting. 

4. The belief, based upon your past record, that you might meet 
with better success working with smaller numbers of students 
on a more Individualized basis. 

The petitioner responded to each of these points. Concerning number 1, 

petitioner states that grade distribution does not indicate the effectiveness of instruction. 

He was told by the chairman and the principal that low pupil ability plus lack of effort 

were the reasons for poor pupil performance. Concerning number 2, petitioner didn't 

know about any parental complaints until he received this memorandum. Concerning 

number 3, petitioner stated that not many pupils were problems. The same few pupils 

were problems many times over. The petitioner stated that number 4, "seems reasonable 

based on my past record." 

On February 27, 1985, the petitioner was observed by his chairman. The 

chairman gave the lesson a middle rating (J-10). Petitioner was distrubed by the rating 

and wrote a two-page addendum. The chairman added a note to the observation after 

their conference concerning the observation. 

In or about April 1984, the petitioner initiated a grievance because of his 

schedule change. He stated "it was sprung on me quite suddenly" and that he was given no 

indication of the problems before the change was made. 

In March 1985, there was an exchange of memorandums between the petitioner 

and the prinicpal (J-7b, J-8). Also in March, the petitioner's Total Performance 

Evllluation for 1984-85 was completed (J-9). The overall rating was low, but a salary 
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The department supervisor reviewed his lesson plans once or twi<'e a month. 

The petitioner could remember no particular eom ments or pereeived problems. Thr 

ehairman also reviewed some of petitioner's tests to see if they were fair and appropriate. 

On December 17, 1984, petitioner was observed by the eha.irman teaehing an 

Algebra I, part 1 class (J-12). The ehairman gave the lesson a high rating. Up to that 

point, the prineipal of the school had not spoken to petitioner eoneerning grades or grade 

distributions. On February 11, 1985, the principal sent petitioner a memorandum (J-2) 

eoncerning grades. On February 15, the chairman also wrote petitioner (J-3). The 

petitioner responded to the prineipal, making reference to the chairman's memorandum on 

February 19, (J-4). The petitioner stated that he did not know of any parental complaints 

prior to receiving the chairman's memorandum on February 15. 

On February 19, he was again observed by the chairman. AgAin, the lesson was 

given a high rating. On February 20, the principal sent another memorandum to the 

petitioner (J-5). The memorandum emphasizes that petitioner must "present a more 

relaxed atmosphere in clAss." The principal notes an air of tension in the class. That 

tension, the principal believes, is because the students experience difficulty in class and 

because the petitioner knows of the concerns expressed by many about his grade 

distributions. 

The principal concludes by stating: 

"' think it is extremely importAnt that every effort be made to 
have a modicum of succcss for student-; in the Algebra I, part 1 
class, realizing that these are students who are working and coming 
to you with a much lower ability. If this is recognized to the 
fullest, I am sure that the remainder of the year can be sueeessful 
for both you and your students. 

On February 26, the principal observed petitioner for the first time. He gave 

the lesson a low rating (J-11). The petitioner wrote an addendum (attached to J-11). 

Petitioner stated that at no place in this document is a withholding suggested. The 

petitioner also stated that he was not told of his removal from the Algebra class at that 

time. 

One day later, February 27, 1985, petitioner recieved a letter from the 

principii.! stating that his assignment would be ehnnged (J-6). Another teacher WI!S 

assigned to teach Algebra I, part 1. 

-4-
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For the following year, 1984-85, the principal evaluated the petitioner's 

performance and noted that "parents and students are kept informed of student progress 

by phone calls and warning reports. Grade distribution in !VIr. Deveney's Everyday Math 

classes indicate satisfactory achievement. Grade distribution in 1\fr. Deveney's Algebra I, 

Part I, classes indicated unsatisfactory student achievement." 

The superintendent notes that for the second time, the principal was 

compelled to remove the petitioner from the Algebra I class and transfer him to another 

class because of "poor student achievement and parent negatives •.•• " As a consequence or 

his performance in the 1984-85 school year, both the supervisor and principal concluded 

that the petitioner was "one who is not meeting job responsibilities in an effective matter 

and needs to correct the specific deficiencies itemized in the attached evaluation form." 

Notwithstanding this determination, both recommended a salary increment. This was 

overruled by the superintendent who concluded that "1\fr. Deveney has 19 years of 

teachiJ"€ experience and his evaluated performance is unacceptable to me, as is the 

recommendation for his salary increment and adjustment." The superintendant 

recommended that the Board withhold the petitioner's salary and adjustment increments 

for the 1985-86 school year and the Board did so. This appeal followed. 

RELEVANT EVIDENCE 

The petitioner testified that his March 1984 Total Performance Evaluation by 

his Department Supervisor gave him the highest possible rating (J-1). In the 1984-85 

school year he taught two classes of Algebra I, part 1 and three classes of Everyday 

Mathematics. Lower ability pupils were enrolled in the Algebra I, part 1 course. The 

witness stated their study habits were poor and they had a history of not completing 

assignments. 

He told pupils they had to do all assigned work in order to succeed. He 

emphasized the need to do all work so many times he is sure the pupils got tired of 

hearing it. He offered support to his pupils in class and after school. He directly asked 

certain pupils to come in for extra help. He made contacts with parents via a form letter. 
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A prehearing conference was held before another administrative law jud~e on 

November 18, 1985. Among other things, it was settled that the issue to bt> tried is 

whether, pursuant to N.J.S.A. lBA-29-14, the action of the Board in denying the petitioner 

his salary and adjustment increments is grounded in good faith or whether it is based upon 

arbitrary, capricious and unreasonable conduct. The matter was set down for hearing on 

February 24 and 25, 1986. By letter dated February 13, which reflected 11 telephone 

conference held several days earlier, the parties jointly requested an adjournment as a 

result of discovery problems. After the adjournment was granted, several discovery 

problems were informally resolved. However, the petitioner formally moved on March 13 

to compel more complete answers to interrogatories five through eight. On April 10 the 

administrative law judge denied the motion. The matter was reset for hearing on May 13 

and 14, 1986. On 'lllay 12, the matter was assigned to me for disposition. 

The matter was heard on May 13, 1986 at the Office of Administrative Law, 

Trenton. Both parties riled posthearing submissions lllld the record closed with receipt of 

the respondent's ~ubmission on June 6, 1986. 

CONTEXT OF THE CASE 

The petitioner is 11 certified mathematics teacher who has been so employed 

by the Board since September 1967. He is currently assigned to the South Plainfield High 

School. On June 14, 1985, the superintendent of schools issued a memorandum to the 

Board (J-14) recommending that the salary lllld adjustment increments of the petitioner be 

withheld for the 1985-86 school year. 

The memorandum first cites the petitioner's evaluation by his principal for 

1983-84. The memorandum states "grade distributions indicate that students are not 

responding to instruction. If IV!r. Deveney can overcome the students' negative feelings 

about his teaching, I believe it would be reflected in his grade distribution." The 

superintendent then indicates that the principal was compelled to remove the petitioner 

from a mathematics class to which he was assigned and transfer him to a different 

assignment because of the "poor student achievement and parents' negatives relating to 

Mr. Deveneys' instruction." The superintendent then notes that notwithstanding the 

removal, the supervisor and principal did conclude that there were no major concerns 

about the petitioner's effectiveness. 
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OFFICE OF ADMINISTRATIVE LAW 

KENNETH DEVENEY, 

Petitioner, 

v. 

SOUTit PLAINFIELD 

BOARD OP EDUCA'nON, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EOU 6454-85 

AGENCY DKT. NO. 320-9/85 

Peter Wint, Fsq., for petitioner (Katzenbach, Gildea &: Rudner, attorneys) 

Robert J. Cirafesl, Fsq., for respondent (Wilentz, Goldman &: Spitzer, attorneys) 

Record Closed: June 6, 1986 Decided: July 21, 1986 

BEFORE BRUCE R. CAMPBELL, ALJ: 

PROCEDURAL HISTORY 

Kenneth Deveney (petitioner) filed a petition of appeal with the Commissioner 

of Education on September 16, 1985 in which he charges the action of the South Plainfield 

Board of Education (Board) withholding his salary and adjustment increments for the 

1985-86 school year was improper. The petitioner asks that the Board be directed and 

compelled to restore his increments for the 1985-86 school year. The matter was joined 

when the Board filed its answer on October 8. The matter was transmitted to the Office 

of Administrative Law on October 9, as a contested case, pursuant to N.J.S.A. 52:148-1 

!!~·and N.J.S.A. 52:14F-1 et ~· 
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weelcs earlier than that set by the Board. The AW's analysis is 
thorough, well-reasoned and correct. Thus, the findings and 
conclusions with respect to the alleged resignation and tenure 
acquisition are adopted by the Commissioner for the reasons 
expressed in the initial decision. However, the determination that 
the petition is untimely is reversed for the reasons stated herein. 

Accordingly, it is ordered that the Board acknowledge 
petitioner's tenure date as April 8, 1985. 

COMMISSIONER OF EDUCATION 

August 19, 1986 
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was failing to recognize her as tenured at a time she believed she 
had acquired such status, the record does not in any way establish 
whether these minutes constituted sufficient notice as articulated 
by the State Board in its remand of Parisi, supra, and Meyer, supra, 
or by the Appellate Court in Stockton v. Bd. of Ed. of Trenton, 210 
N.J. Super. 150 (App. Div. 1986). As the minutes were not submitted 
to the record, the Commissioner cannot concur with the ALJ's 
conclusion that the reading of the minutes constituted specific and 
definite notice. 

Moreover, while it is undisputed that, upon reading the 
April 1985 minutes, petitioner took steps to seek clarification from 
her superiors as to tenure acquisition and these efforts apparently 
resulted in a letter which informed her that the Board would not 
recognize tenure acquisition until September 1986, the letter is not 
part of the record nor are there any minutes of a Board meeting to 
document that the Board acted to refuse to recognize tenure 
acquisition. The only evidentiary document submitted to the record 
(as part of petitioner's response to the Board's post-hearing brief) 
which goes to the issue of notice is a letter dated November 1, 1985 
wherein the Superintendent advises petitioner that he does not plan 
to recommend to the Board that her tenure date of September 1986 be 
changed. 

Given the incompleteness and lack of clear documentation in 
the record as to notice, it is determined that the Board has failed 
in its burden of proof of the untimeliness defense it so belatedly 
raised in this matter. 

Further, it is determined that even if the record were 
sufficiently clear and complete as to when the cause of action 
accrued in this matter, the 90 day requirement would be waived due 
to the following. Tenure is a status granted by the Legislature 
which can neither be forfeited nor waived while an individual 
remains in a board's employ. Spiewak, supra As previously stated, 
so long as the individual meets the statutory requirements for 
tenure status, it is acquired independent of any board action. 
Thus, even if this particular petition were time-barred, it would 
not preclude petitioner from filing a petition of appeal if she were 
at some future time adversely affected "by Board action, ~
dismissed or reduced in salary or subject to a reduction in force. 
Consequently, the 90 day filing requirement would have been 
relaxed/waived in the interest of judicial economy and elimination 
of the need for costly litigation. 

II. Tenure Acquisition 

Upon a careful review of this matter, the Commissioner is 
in full agreement with the ALJ's conclusion that petitioner has met 
the requirements of ~_._S .A. 18A: 28-S(c), having served the 
equivalent of more than three academic years within a period of any 
four consecutive academic years. It is abundantly clear that the 
Board acted in November 1982 to terminate petitioner's contract as 
of January 30, 1983 as part of a reduction in force due to financial 
exigency and that she was in reality requesting a "release date" two 

t/ 
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~.J.A.C. 6:24-1.2 governs any and all relief that 
may be afforded in this case. (emphasis supplied) 

(Slip Opinion, at p. 7) 

The fact that this matter was presented to the Commissioner 
as a request for declaratory judgment does not alter the above 
determination. Upon review of the request for declaratory judgment 
and the Board's response, it was determined that the matter was not 
ripe for declaratory judgment due to the existence of disputed facts 
of material substance as reflected by the Board's answer which 
denied virtually all the allegations and supportive facts laid out 
by petitioner. Thus, the matter was transmitted to the Office of 
Administrative Law for a plenary hearing on the merits of the case. 
Such action was without objection by the parties. 

Having determined that the controverted issue in this 
matter, ~ whether petitioner has attained tenure, is subject to 
the 90 day provision of ~.A.C. 6:24-1.2, it now must be determined 
when the cause of action accrued. A cause of action accrues and the 
90 day period begins only after receipt of notice by petitioner of 
the action concerning which the hearing is requested. In both 
~eyer, !.ll~· and Parisi v. J?d. of Ed. of the City of Asbury Park, 
decided by the Commissioner January 23, 1984, reversed/remanded 
State Board October 24, 1984, decision on remand February 25, 1986, 
aff'd State Board July 2, 1986, the State Board stressed that the 
notice provided by the board of its action must be specific and 
definite so that a petitioner is informed both of the action taken 
by the board and the fact that the individual was affected by that 
action. 

Upon review of the record of this matter, it is determined 
that the record is unclear and was woefully incomplete as to when 
the cause of action accrued. It is noted that the affirmative 
defense of untimeliness was not raised by the Board in its response 
to the petition. nor was it raised as either a pre-hearing issue or 
pleaded during the hearing itself. Rather it was raised by way of 
its post-hearing brief. Thus, the record is devoid of documentation 
as to when specific and definite notice was given to petitioner that 
the Board was refusing to recognize her attaining a tenure status in 
the district. 

With respect to the issue of notice regarding tenure 
acquisition, it must be emphasized that such status is not dependent 
upon a board's action to grant or deny. Rather. one achieves such 
status upon meeting the specific conditions set forth in statute. 
Spiewa~. ~u.~ra Thus, it does not take any affirmative action on the 
part of a board to bestow tenure on an individual; rather, it 
accrues upon mf'eting the precise conditions laid out in N.J.S.A. 
18A:28-1 et !...~· In most instances a cause of action relative to 
tenure accrues when an individual has been dismissed, reduced in 
salary, or seniority rights are implicated, but such did not occur 
here. 

While it can be stated that petitioner read some portion of 
board minutes in April 1985 which led her to believe that the Board 
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"final order, ruling or· other action" by the Board. (ld., at p. 4) 
Rather, it involves a petition for declaratory judgment by which she 
seeks purely prospective relief in the form of a declaration of her 
present tenure status, a status which the Board has refused and 
continues to refuse to recognize. She sees the matter as entirely 
distinguishable from Riely, supra, and Meyer v. Bd. of Ed .. of Twp. 
of Wayne, decided by the Commissioner October 7, 1983 and 
December 20, 1984, aff'd/rev'd State Board March 6, 1986, both of 
which sought reversal of a local board's decision to dismiss a 
teaching staff member. Petitioner herein is not seeking to overturn 
a previous action by the Board, nor is she seeking retroactive 
relief from a previous violation of her tenure or seniority rights. 
Rather, she asserts that she is simply seeking to have her present 
tenure status declared over the Board's continuing failure to 
recognize it. 

The Commissioner is unpersuaded by the arguments presented 
by petitioner with respect to the inapplicability of N.J.A.C. 
6:24-1.2. The fact that ~i~. supra, and Meyer, supra, are 
distinguishable does not serve to provide a basis upon which to 
reverse the AW's determination. Although the AW's treatment of 
the 90 day issue is cursory at best, he is nonetheless correct in 
concluding that the provision does apply as explained below. 

There have been numerous school law decisions rendered 
recently which clearly establish that tenure does not constitute the 
type of statutory entitlement delineated by the New Jersey Supreme 
Court in Lavin v. Hackensack Bd. of Ed., 90 N.J. 145 (1982) and 
North Plainfield Ed'n Assoc. v. Bd. of Ed. of NOrth Plainfield, 96 
N.J. 587 (1984) as rendering the 90 day rule inapplicable. See 
Meyer, supra; Paul Gordon v. Bd. of Ed. of l'.?_~saic, N.J. Superior 
Court Appellate Div1sion, May 27, 1986, Docket No. A-3294-84T7; 
Joyce Weir v. Bd. of Ed. of Northern Valley Regional High ~<:J:l<:>ol 
pj_~trif_!:_, N.J. Superior Court Appellate Division, April 9, 1986, 
Docket No. A-3520-84T6. Each of these de cis ions clearly expresses 
that although tenure is statutorily based, it is functionally 
related to one's service rendered as a teacher and therefore is 
subject to N.J.A.C. 6:24-1.2. Lavin, supra The following passage 
from the State Board's decision in Meyer, ~. expresses well the 
basis for the applicability of the 90 day requirement to cases 
involving tenure rights. 

In Gordon, the State Board held that petitioners 
asserting violations of tenure and seniority 
~~ts were not excused from compliance with 
N.J.A.C. 6:24-1.2. The State Board reasoned that 
tem,~r.~ and seniority rights, unlike the right to 
military service credit, are predicated on 
rendering services as a teacher. Thus, although 
derived from statute, tenure and seniority right~ 
ne not absolute entitlements and therefore are 
not the klnds of statutory rights that render the 
~~rule inapplicable under the New Jersey 
Supreme Court's decisions in Lavi~ and North 
Plainfield. Accordingly, we conclude that 
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MAUREEN DELK, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF PEMBERTON, BURLINGTON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner within the time prescribed by f!.J.A.C. l:l-16.4a, band c. 

Petitioner excepts to the ALJ's determination that the 
petition is time-barred by N.J.A.C. 6:24-1.2. These exceptions are 
summarized below: 

(1) The 90 day limitations period in N.J.A.C. 
6:24-1.2 is not applicable to this Petition for 
Declaratory Judgment, which seeks prospective 
relief only in the form of declaration of 
Petitioner's present tenure status pursuant to 
N.J.S.A. 18A:28-5(c). 

(2) Even if N.J.A.C. 6:24-1.2 were applicable to 
this type of action, the ALJ erred in allowing 
Respondent to raise the affirmative defense of 
untimeliness for the first time in its 
post-hearing brief in that such a defense, when 
neither pleaded nor raised at or before hearing, 
should be deemed waived. 

(3) The ALJ's conclusion that Petitioner had 
notice of Respondent's "decision" to deny her 
credit for her service prior to her alleged 
"resignation" in January of 1983, is unsupported 
by competent record evidence. 

(4) The Commissioner should, in any event, 
his discretion pursuant to N.J.A.C. 

to relax or dispense wi~the 
of the limitations period in N.J.A.C. 

(Exceptions, at-~ 

exercise 
6:24-1.17 
application 
6:24-1.2. 

I. N.J.A.C. 6:24-1.2 
-~-------------'--~ 

With respect to the first exception, i.e. the applicability 
of N.J.A_:..~ 6:24-1.2, petitioner asserts that the ALJ misconceived 
the nature of the dispute between the parties herein. She contends 
that the case does not involve an "appeal" from an identifiable 
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CONCLUDE, therefore, that the petition is time-barred by N.J.A.C. 6:24-1.2. Riely v. 

Hunterdon Central High School 'Bd. of Ed., 173 N.J. Super. 109 (App. Div. 1980). 

I ORDER that the petition of appeal be DISMISSED as untimely. The 

foregoing exposition of the relevant evidence, parties' arguments and discussion have been 

presented so that, if the Commissioner should determine the petition to be timely, the 

matter may be determined by the Commissioner without remand. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. llowcver, if Saul 

Cooperman does not so act in forty-five (45) days ~nd unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:14B-l0. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

8 JuLr l'i8Ce 
DATE 

Receipt Acknowledged: 
fi! (I ; I 

f~~t:;.~VL-./ 
bEPARTMENT OF EDUCATION DATE 

Mailed To Parties: 

J\lL \ \ \9&. ~~. DATE 

ml!E 
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I FIND that the petitioner here relied, to her detriment, on the representation 

of the then assistant superintendent that she would be given an early release if she could 

secure employment elsewhere, and I further FIND her testimony eredible thot the then 

assistant superintendent represented that her prior service in the district would count 

toward tenure acerual upon her return to a position with the Pemberton Board of 

Education. This determinotion is made after a careful consideration of the whole reeord 

and after having heard and observed the witnesses as they testified. I further FIND 

nothing in the reeord that would indicate the then assistant superintendent was ignomnt 

of the basie principles of school law involved in this matter. He knew, or should have 

known, that a resignation, under ordinary circumstances, would cut off any aeerual of 

time toward the acquisition of tenure. However, he chose to advise the petitioner of an 

opposite condition. He knew, or should have known, that the Board had the power to 

release the petitioner before January 31 without requiring a resignation. N.J.S.A. 

18A:28-8. 

I CONCLUDE, therefore, that if the petitioner's appeal is timely, she must on 

the basis of this record be-awarded tenure in the Pemberton School District retroactive to 

April 8, 1985, with all benefits and emoluments accordingly. I CONCLUDE that she 

served "the equivalent of more than three academic years within a period of any four 

consecutive academic years" as required by N.J.A.C. t8A:28-5{c). 

The petitioner stated in her testimony that she learned through Board minutes 

in or about April 1985, that she would gain tenure in September 1986. She met with the 

tormer assistant superintendent, now superintendent, and asked him when tenure would 

attach. It appears from the record the superintendent promised to look into the matter 

and reply to the petitioner. He did not do so promptly and the petitioner again asked to 

meet with him. At this meeting, the first reference was made to a resignation in her file. 

The petitioner also testified she sought a legal opinion following this meeting. She met 

with the superintendent a third time and again discussed her tenure status. The 

superintendent then sent her a letter saying he would not recommend her acquisition of 

tenure before September 1986. This was the petitioner's first official notice that her 

prior service in the district would not count. The letter, however, is not of record. Even 

if it were, I would be compelled to FIND that the petitioner had knowledge in or about 

April 1985, that she was not to receive credit toward tenure for her serviee in the 

Pemberton District prior to her resignation. The petition of appeal in this matter was 

filed with the Commissioner of Education on November 18, 1985. I FIND and 
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ln 1968, Lachman had no recourse but to resign if she wished to care for her 

newly adopted child. There was no. statutory right to such leave nor was there a contraN 

provision in the district that provided for it. Thus, 1 PIND that this case, also, is 

inapposite to the present matter. 

This leaves two issues for resolution: Do the circumstances of this case rise to 

a level sufficient to invoke the equitable principles expressed in Evaul and was the matter 

timely pursued. As the Commissioner stated in~. above, at 638: 

Regarding resignations, 78 C.J.S. 1101, 1102 reads in part as 
follows: --

'A teacher's contract of employment may be terminated 
by his resignation, but the resignation, in order to be 
effective, must be offered by the teacher with intent to 
terminate his employment, to the Board or officer 
having the power to remove or dismiss, and it must be 
accepted strictly in accordance with the terms of the 
oCler by the Board having the power to accept, acting 
as 8 Board ••.• The resignation may be accepted to 
take efCect at 8 future date •••• 

The resignation may be withdrawn at any time before it 
is accepted but after the resignation has been accepted 
it is effective as a subsequent attempt to withdraw or 
offer to serve, even though the teacher attempts to 
withdraw before the effective date of his resignation.' 

The record in this matter does not disclose any conduct by the school oCficiais 

that amounts to duress. As in Evaul, I believe the peculiar circumstances of this ease 

require the reinstatement of the petitioner on equitable principles. Unlike the petitioner 

in Lachman, the petitioner here did not resign for personal reasons. She did not wish a 

maternity leave, she did not wish to embark on a business venture, she did not want to 

test the waters in another district, and there is nothing in the record to suggest that she 

had any desire to leave the employ of the Pemberton Board. 

When and only when advised of a RIP, and further advised that "early release" 

could be arranged, did the petitioner seek employment eisewhere. As it happened, 

employment on a part-time basis was available in the Mansfield Township District. The 

administration there wanted the petitioner to begin before February 1, the date upon 

which the petitioner would have been available had the RIP run its normal course. 
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occurred voluntarily on the part of the teacher •.•. A voluntary termination on the pnrt 

of petitioner did not occur here." That determination, however, went to the slil'!htly 

different calendar followed by Title I teachers, and not to a resignation, purported or 

actual. 

If the petitioner is to be successful here, it appears it must be on 11 theory 

similar to that in Evaul. The Evaul ease, with its "extraordinary concatenation of events," 

stands clearly at the far end of the spectrum of resignation cases. Evaul was determined 

on equitable grounds. Lachman appears to be the most nearly similar recent en<>e. The 

Commissioner, upon his own examination of the record, determined that Lachman did not 

meet the requisites of N.J.S.A. 18A:28-5 until September 1979. Lachman expressed the 

belief that years of prior service would count for seniority purposes because of 

information received from the administrative assistant for personnel who had advised her 

on two occasions that if she resigned and returned to the district, all prior service would 

count for salary placement and seniority credit. 

ln the Commissioner's own language: 

There is no dispute that petitioner was credited with all prior 
service for salary purposes. A board of education is free to take 
such action because by statute it is authorized to do so. (N.J.S.A. 
18A:16-1) However, seniority credit may only be accorded 
pursuant to statute and code. Thus, even if a board were willing or 
"guaranteed" to recognize all prior service in the district for 
seniority purposes, the granting of credit for any service not 
leading to tenure would be prohibited by law. (Slip opinion at 17.} 

The Commissioner further determined that when Lachman followed the advice 

of the administrative assistant for personnel regarding resignation, she acted at her own 

peril. While acknowledging that Lachr:nan was misinformed, the Commissioner did not 

believe that the circumstances rose to a level that would require "that the mandates for 

seniority be set aside." (Slip opinion at 18.) The Commissioner's review of the record dirl 

not provide "a scintilla of evidence" that petitioner was coerced into resignation. "Nor is 

there any evidence that the Board or any of its adminstrators acted in bad faith in this 

matter. The information provided to her regarding seniority was erroneous, but there is 

unrefuted testimony that the administrator believed his information to be true upon 

consultation with the Board's attorney until informed to the contrary by the County 

Superintendent." (!hid.) 
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in jeopardy until just before she filed her first petition. In the present case, by the 

petitioner's own factual statement that she had knowledge in April 1985 that she was not 

to receive credit toward tenure or seniority for her service prior to January 15, 1983, and 

the fact that she did not file her petition until November 12, 1985, nearly eight months 

subsequent to her actual notice, she has established that she is time-barred. 

DISCUSSION AND DETERMINATION 

Tomlin, above, must be distinguished immediately from the present matter. In 

Tomlin, the petitioner resigned so that she might enter a business venture. None of the 

circumstances attendant to the resignation in this case were present. I FIND Tomlin 

inapposite to the present matter. I do not read Spiewak as broadly as does the petitioner. 

Its application to this case has been clearly addressed in stipulation number 18: 

At all times while employed in the service of Respondent, 
Petitioner has performed the duties of a teaching staff member as 
defined in N.J.S.A. 18A:l-1 in a position requiring the holding of a 
valid and, appropriate teaching certificate issued by the State 
Board of Examiners. At all times material herein, Petitioner has in 
fact possessed a valid and effective teaching certificate, appro
priate to the position held by her in Respondent's school district. 

Solomon and Commins are similarly distinguishable. Solomon's resignation 

occurred after she had achieved a tenured status. There is nothing in the official report 

of that case to indicate circumstances even remotely resembling those in the present 

case. Commins was an unfortunate case in which mental· illness played a part. The 

Commissioner round no element of improper duress, however. Commins at 13. 

Rimless, above, would be decided differently today under the holding in 

Spiewak. More importantly, there was no resignation in Kimless. I FIND the matter to be 

inapposite. 

Anderson v. Summit fld. of Ed., 1980 ~ 383, is closer to the ooint. 

Anderson was employed as a part-time teaching staff member in the Summit schools in 

the Title I kindergarten program from February 9, 1976. She was employed in the Summit 

schools until the end of the 1978-79 school year. The administrative law judge found, and 

the Commissioner affirmed, that there was no break in the chain of her service that 

disrupted her tenure accrual. "A break in the chain is applicable where the 'break' 
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any element of bad faith in the treatment of the petitioner. As in the L11chman case, 

servi<'e prior to a resignation cannot be considered for seniority purposes. 

ln Tomlin v. Downe Tp. Bd. of Ed., OAL DKT. EDU 1994-84 (Aug. 30, 1984), 

adooted Comm'r of Ed. (O!!t. 11, 1984), the petitioner urged that equitable orinciples 

should apply inasmu!!h as there had been a break in her service of only two days. Tomlin 

had tenure and lost it Cor two days, neither of which were school days. She had been 

employed for 10 years prior to that. Tomlin's resig-nation, effe!!tive January 1, 1984, was 

submitted so that she might enter a business venture with her husband. She was notified 

of the aceeptan!!e of her resignation by letter from the Board secretary, dated 

November 22, 1983. In early De!!ember, her husband left with no indi!!ation that he wo•1Id 

return. This change in her personal situation made it' impossible for her to go into the 

business venture. On December 6, she informed the superintendent that she wished to 

have her old job back. The Commissioner affirmed the administrative law judge's decision 

that the resignation was valid and reemphasized the importance attached to a resignation. 

N.J.S.A. 18A:28-8, which spe!!ifically covers "a release on shorter noti!!e," was 

known to the assistant superintendent in this ease because he was familiar with that 

wording from his knowledge of school taw. When the petitioner wanted to terminate her 

contract with the Board early so that she could accept her job in Mansfield Township, her 

resignation was, in effect, a reQuest for an early release from her contract which is 

synonymous with a resignation. Although N.J.S.A. 18A:28-8 does mention the word 

"resign" in the title, nowhere in the body of the statute is the word "resign" used. When 

the assistant superintendent su~ested an early release and indicated that the way to 

ac!!omplish it was by filing a resignation, he was simply following the dictates of N.J.S.A. 

18A:28-8. 

The Board also asserts the petitioner is time-barred in her appeal pursuant to 

N.J.A.C. 6:24-1.2. That se!!tion of the Administrative Code provides that in order to 

initiate a prooeeding for the Commissioner, a petition must be filed "within 90 days after 

receipt of the notice by the petitioner of the order, ruling- or other action concerning 

which the hearing is requested." In the present !!ase, the petitioner acknowledges she first 

discovered and had knowledge of the fa!!t that her prior service would not be counted 

toward tenure when she read the minutes of the Board of Education meeting in ApriL 

(Petitioner's brief, page 10.) In La!!hman, the administrative taw judge Rpecifically noted 

that the petitioner was not time-barred be!!ause she had no inkling that her seniority was 
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In Ahrensfield v. State Board of Education, et al., 126 N.J.L. 543 (E. &: A., 

1941), the petitioner had been employed since 1931. In 19:14 she was on the vel'll'e of 

acquiring tenure under the then existing Tenure of Office Act. At that time, the Floard 

adopted a resolution ·opposing giving tenure to married female teachers. Ahrensfield was 

then advised by her supervising principal that he did not recommend her for reemployment 

because of the Board's resolution. She then, in accordance with a suggestion of her 

supervising principal, submitted her resignation. Her resignation was duly accepted and 

thereafter the Board authorized her reemployment in the district. Thir. continued each 

year thereafter and Ahrensfield was effectively denied the protection of the tenure 

statute for obviously improper reasons. Under present law, given these facts, it is easy to 

envision a four-line decision reinstating Ahrensfield. Almost unbelievably, the Supreme 

Court, in this ease, held that her resignation was effective and her writ was dismissed. 

Although the Board does not suggest that a similar result would be reached today, the 

case nevertheless indicates the importance historically attached to the submission or a 

resignation. 

The more recent ease of Lachman, above, is extremely close to the present 

matter. In Lachman, a teacher was employed by the Cherry Hill Township Board of 

Education and sought to receive credit for time with the district prior to her two 

resignations; first in 1968 and then again in 1973. She came back in 1976 and was 

employed as a teacher in various capacities until a RIF in 1984. Lachman then filed her 

petition. Undisputed facts showed that she had been advised by a personnel officer for 

the Board to resign first in 1968 and then again in 1973, but he had assured her she would 

lose no seniority tor the time prior to her resignations. This ·was a representation made by 

a representative of the board of education which was admittedly relied upon by the 

petitioner in submitting her resignations. The facts of that case clearly demonstrate that 

Lachman relied entirely upon the representation of an agent of the Board. She completely 

trusted his advice and only acted in accordance with his advice. The Commissioner 

concluded that Lachman was credited with all prior service for salary purposes, but that 

even if the Board were willing to recognize prior service toward tenure accrual, the 

granting of such credit for ser~iee prior to a resignation would be prohibited by law. The 

Commissioner held that when Lachman followed the advice of the personnel officer, "she 

acted at her own peril." It was noted that Lachman was not coerced, as in the present 

case, nor was there any indication that the Board or any of Its administrators acted in bad 

faith. In the present case, there is certainly no suggestion or allegation that there was 
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The petitioner's resignation was voluntar;v and should be accorded full force 

and efrect. Her letter or resignation was unequivocal. This C'annot be negated because 

she did not understand the import and ramifications of the action on her part. It is not 

suggested that the resignation was somehow coerced or that she was pressured to resign. 

The facts indicate the petitioner prepared the letter of resignation in the privacy of her 

own classroom without any undue influence or duress being exerted by any administrator. 

There have been a few eases in which it has been held that the resignation w11s 

involuntary or made under duress or coercion of will and that under the particular circum

stances in those cases, the teachers were allowed to credit prior time toward tenure and 

to continue employment. The argument is probably most compelling in those eases where 

the teacher was under tenure, submitted a resignation which was in some respect 

irregular, and therefore granted the opportunity to return to tenured employment as if 

there had been no break. 

In Evaul, the Court was confronted with a rather unique set of facts involving 

a tenured teacher. Evai.tl had been a teacher in the Camden school system for many 

years. She apparently had enjoyed a good relationship with her superiors. No charges of 

any nature ever had been preferred against her nor was she ever suspended. In 1959, there 

developed a misunderstanding with some of her superiol"S leading to a confrontation in the 

principal's office, where she was charged by the principal or the president or the Board or 

the superintendent with being "argumentative, uncooperative, etc." Obviously distraught, 

Evaul suhmitted her resignation the very afternoon that coincided with a Board meeting 

and the resignation was accepted by the Board a few hours later. The following day she 

read in a local newspaper that her resignation had been accepted at the special meetins;, 

and on the next day, a Sunday, she visited the home of the superintendent to discuss 

rescinding her resignation which, in effect, abruptly t{!rminated 25 years of creditahle 

service in the district. The Board took no further action on her request for reinstatement 

and she then sought a judicial determination. The judicial decision noted a "peculiar set 

of circumstances" in the ease and concluded that they were such that reinstatement 

should be ordered. 

There is no question that Evaul was a unique case. The facts in Evaul, 

however, are obviously different from the facts in the present ease. 
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hiatus including the Christmas holidays and that, therefore, equita':lle princioles would 

suggest that he he viewed as having maintained his tenure status. The administrative law 

judge relied on Solomon and Commins. The Commissioner affirmed the initial decision 

dismissing the petition. 

The Board cannot agTee with the petitioner's suggestion that the body of law 

holding that a resignation negates and cuts oft any prior service as counting toward tenure 

acquisition has been changed by Spiewak. In Spiewak, the Supreme Court laid to rest the 

question of whether or not public school teachers who provide remedial and supplemental 

instruction could acquire tenure. Prior to that case there was considerable confusion in 

the area and some conflicting holdings in lower courts. The Board suggests the precedent 

set in Spiewak was that if the remedial and supplemental instructors meet the qualifica

tions of the tenure statute, then they acquire tenure. The differences of opinions of the 

many lower court judges considering the matter centered around the question of whether 

or not "Title I" teachers could acquire tenure in a normal sense because of the tenuous 

nature of their federaUy funded employment. The high court simply found that the 

petitioners in Spiewak did not fall within any of the statutory exceptions and held that a 

local board of education cMnot, by particular wording in their contracts, create a class of 

teachers who do not acquire tenure although they fit aU the other definitions necessary 

for a teaching staff member to acquire tenure. The ruling was, in fact, a narrow one. 

In the present ease, the Pemberton Township Board of Education did not insert 

or impose upon the petitioner any unusual or strange contract provisions. In fact, the 

contract used was the normal one employed by districts in .the state and was in a form 

prescribed by the Commissioner of Education. The facts do not in any way suggest that 

the Board is attempting to deprive the petitioner of credit for her prior service because of 

some contract provision. Rather, because the petitioner submitted her resignation, which 

was duly accepted by the Board, the petitioner herseiC instituted the action to terminate 

the contract. The subsequent acceptance by the Board of the resignation is simply the 

second step in a resignation as established by the case law. It ls the Board's position that 

the Spiewak case does not alter or change the long line of decisions holding that the 

resignation of a teaching staff member cuts orr credit for any prior time in the distriC!t 

from being counted for tenure purposes. See,~. Rimless v. Woodbridge Tp. Bd. of Ed., 

1978 S.L.D. 651; Misek, Commins,~. above. 
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to subsection (c) of N.J.S.A. 18A:28-5 is a substantial statut?ry right that arg-uably coulcl 

not he waived at all, by resilf!lation or otherwise. Waiver of such a statutory right can he 

founded upon evidence of an intentional and voluntary relinquishment of a known right. 

~at 1118. There is simply no such evidence in this case. The evidence adduced wR.s 

to the effect that the petitioner's first notice the Board would treat her early release as 

extinguishing her prior time for tenure purposes was over two years later, in April l!lR5. 

Considerations of equity and public policy mandate granting the petitioner credit for her 

service to January 15, 19!!:'!, notwithstandi~ her alleged resi~nation. 

Even in the absence of sufficient legal grounds to render a resi~nation invalid, 

equity may compel invalidating or restricting the effect of a resignation to avoid 

unjustice or unfair results. Evaul v. Camden Bd. of Ed., 35 N.J. 244, 249-50 (1961). Of 

the seven teachers shown in the record to have been subject to the RIF in the 1982-83 

school year, and to have returned to the district hy the beginning of the 1983-84 school 

year, only the petitioner has been denied credit for her service prior to termination. The 

petitioner will be entitled to tenure in the Pemberton District upon reemployment in 

September 1986. All evfdence addueed at hearing sul{gests that this indeed will occur. 

Her seniority, however, should justly accrue in accordance with her rightful tenure date of 

April 8, 198~. In light of the clear likelihood of her reemployment in September 1986, an<l 

due to the absence of any detriment to the Board by eompelling recognition of her prior 

service toward tenure and seniority, there is no basis in law or equity not to grant the 

n~claratory relief sought by the petitioner. 

BOARD'S ARGUMENTS 

The Board asserts the petitioner's letter of resignation was duly submitted and 

the Board, at its regular meeting of January 11, t 983, took official action to accept it. 

The petitioner's resignation negates previous time served from bei~ credited towarrl 

tenure or seniority. The entire body of school law establishes that 11 resignation, duly 

aeeepted by the board of education, terminates any credit for tenure purposes of prior 

employment time. There is no question in this matter but tl'\at the petitioner offered her 

resignation and the Board aeeepted it. In Misek v. Willingboro Tp. Bd. of Ed., 1980 S.L.D. 

98, the petitioner resigned from the Board's employ on November 15, 1975, and returned 

to employment on J11nuary 13, 1976, creating a very short break in his service. The 

resi.;nation in that ease caused a hiatus of less than two months, including a Christ'llas 

reeess. It was argued there that equitable principles he considered because of the brief 
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As the Commissioner said with respect to the effect of a resigna
tion in F. Rupert Relles v. Board of Education of the Township of 
Wayne, Passaic County, 1938 S.L.D. 556 (1933): 

•• • • Acceptance is to offer what a lighted match is to 
a train of gunpowder. It produces something which 
cannot be recalled or undone. • • •• (at 557) 

The petitioner argues that her letter of resignation was in reality no more than 

an acceptance of the Board's offer of an early relief should she find alternative 

employment. She was facing certain unemployment during the period January 31 -

June 30, 1983. Her purpose in searching for and accepting alternative employment in 

!'dansfield was clearly to avoid unemployment and not due to any desire on her part to 

leave Pemberton. The Board's offer of an early rel.ease was for the same purpose. Under 

these circumstances, the petitioner was under a legal duty to accept reasonable 

alternative employment. This tribunal must look beyond the mere form of petitioner's 

alleged resignation and determine the substance or totality of circumstances that led to 

her separation. Her separation was involuntary due to a RIF. As such, her prior service 

should count toward her accrual of tenure and seniority in the Pemberton District. 

Carney v. Summit 8d. of Ed., 1980 S.L.D. 1110. 

The effect to be given a resignation is a matter of the parties' intention. In 

Kozak v. Waterford Tp. Bd. of Ed., 1976 S.L.D. 63~, it was stated: 

Regarding resignations, 78 C.J.S. 1101, 1102 reads in part as 
follows: --

'A teacher's contract of employment may be terminated 
by his resignation, but the resignation, in order to be 
effective must be ofrered by the teacher with intent to 
terminate his employment •••• ' [:!2:_ at 638.) 

ln this ease it is clear that the petitioner's purpose in submitting her 

resignation was strictly limited to effectuating her early release and not terminating her 

contract or abandoning her teaching position in the Pemberton District. She had no idea 

that by accepting the Board's offer of an early release and submitting her resignation, she 

was waiving her right to have her prior service count toward tenure accrual. The break in 

petitioner's service was involuntary. 

The petitioner's right to have her service prior to a reduction in force or 

similarly involuntary interruption of service count toward her accrual of tenure pursuant 
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The petitioner ur-ges that under the school law decisions predating Spiewak, 

the standard applied to determine whether a break in the chain of employment would 

negate the application of the statute, was whether the break in the chain occurred 

voluntarily on the part of the teacher or involuntarily due to eireumstanees beyond the 

teacher's control. 

In the present ease it is clear the break in the petitioner's service was 

involuntary and due to circumstances beyond her control. As demonstrated by the 

stipulation of facts and the testimony, the real cause of the petitioner's leaving the 

district in January 1983 was the Board's formal and final resolution terminating her 

teaching contract due to her reduction in force. But for these circumstances, the 

petitioner never would have sought alternative employment and would not have submitted 

her letter of resignation. 

Commissioner of Education decisions concerning the effect of a volunary 

resignation on a teacher's accrual of tenure are distinguished in this regard from the 

present ease. See, !:K:• Lachman v. Cherry Hill Bd. or Ed., OAL DKT. EDU 5938-84 and 

EDU 3504-85 (Oct. 28, 1985), afrd in part, rev'd in part, Comm'r of Ed. (nee. 11, 1985); 

Reimann v. Edison Tp. Bd. of Ed., 1980 S.L.D. 636. Each of these eases shows that the 

teacher's resignation rose to the level of a voluntary abandonment of position or of an 

existing teacher contract. Neither factor is oresent in this ease. The petitioner's 

teaching position and contract were terminated by the Board prior to her submission of 

her resignation. Both Lachman and Reimann were deemed to have voluntarily resigned to 

raise their children. Solomon v. Princeton Reg'l ad. of Ed., 1977 S.L.D. 650, compares the 

teacher's volunary resignation and subsequent 12-month separation from the district to a 

previous decision involving actual abandOnment of the teaching position, Commins v. 

Woodbridge Tp. Bd. of Ed., 1967 S.L.D. tl. ln Solomon, the Commissioner states at 

655-656: 

It is clear that petitioner offered her resignation from her position 
of employment as a teaching staff member and that such resigna
tion was accepted by the Board effective October 6, 1971. In the 
Commissioner's judgment, petitioner's resignation effectively 
terminated her previous tenured employment with the Board on 
that date and barred aU service prior to such date from subse
quently accruing to a new tenure entitlement. Sueh holding is 
consistent with a previous ruling of the Commissioner wherein the 
petitioner voluntarily resigned his teaching position which 
constituted abandonment of any rights he may have had to a tenure 
claim. (Commins.] 
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The only possible bar would be if her purported resignation were given full 

force and effect in the consideration of this tribunal. Since resignations are no more than 

contractual modifications of the employment relationship (~, !:&.• Kass v. Brown Boveri 

Corp., 199 N.J. Super. 42 (App. Div. 1985); Kozak v. Waterford Tp. Bd. of Ed., 1976 S.L.D. 

633, 638), then the mere fact of a resignation would be irrelevant to the petitioner's 

statutory right to have her prior service count towards tenure. To the extent that her 

alleged resignation was followed by employment in another district, the statute itself 

defines what type of interruption in service negates its application solely in terms of 

service rendered and time; that is, whether the petitioner accrued the equivalent of more 

than three years of actual service in a given distriet within any four consecutive academie 

years. The petitioner's actual service in the Pemberton District satisified all the express 

requirements of N.J.S.A. 18A:28-5(c) and is not "covered by any statutory exception. 

Under the literal terms of the statute and the holding In Spiewak v. Rutherford Bd. of Ed., 

90 N.J. 63 (1982), she aequired tenure in the Pemberton District as of April 8, 1985. 

The petitioner's separation from employment In Pemberton during the 1982-83 

school year was involuntary. This entitles her to have prior service In the district 

credited towards tenure acquisition. The petitioner asserts that the Board's reliance on 

the mere fact of her submission of a two-line letter proporting to be official notification 

of her resignation is overreaching. Furthermore, it is contrary to the purpose and spirit of 

subsection (e) of the tenure statute and is inconsistent with the established law regarding 

the application of that statute. 

The purpose ot the passage of N.J.S.A. 18A:2jl-5{e) was to provide tenure 

protection to teachers who either are hired in the middle of an academic year or 

experience an irregular interruption in their service in the district. Solomon v. Princeton 

Reg'l School Dist. Bd. of Ed., 1977 S.L.D. 650, 65B-657. It has been held by the 

Commissioner that H.J.S.A. 18A:28-5(e) does not require a teacher's service to be 

continuous in order to count towards tenure acquisition. Carney v. Summit Bd. of Ed., 

1980 S.L.D. 1110. An irregularity or "break" of the chain of employment does not negate 

the application of the statute to service rendered within four consecutive academic years 

as long as the "break" does not occur voluntarily on the part of the teacher. Anderson v. 

Summit Bd. of Ed., 1980 S.L.D. 383, 400, rev'd St. Bd. 1980 404, rev'd in Spiewak, 

above, at 84. 
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could start by January 17. She referred to his offer in their meeting of November l :1 11s to 

early release and asked him about the procedure for early release. The petitionPr 

testified that the assistant superintendent responded by instructing her to "put down 11 

couple of lines saying you resi~n," and stating the date by which she had to he .;one. The 

petitioner drafted a letter stating, "Please accept this as official notification of my 

resignation, effective January 15, 1983" (J-lf). She presented the letter to the thPn 

assistant superintendent on the same day and asked if anything else were needed. He 

responded, "That will do just fine," or words to that effect. 

The petitioner urges that the first time the idea of a resi.;nation was 

mentioned was in the meeting with the assistant superintendent on January 6. The sole 

purpose of her inquiry was to find out the procedure to effectuate the assistant 

superintendent's offer or an early release. Prior to the meeting of January 6, she had no 

idea what the procedure or mechanism would be. Her understanding of the purpose of 

submitting the resignation (J-lf) was that this was the means by which she would provide 

the Board with "something in writing" to approve her early release. She stated she 

believed this was necessary to make the early release legal and to assure she was not 

violating her eontraet by leaving before her termination date of January :n, 1983. The 

assistant superintendent did not inform her of any other means of effectuating her early 

release nor did he inform her or any other consequences of submitting the resignation 

beyond effectuating an early release from her contract. 

The petitioner's service in the Pemberton District between October 26, 1981 

and April R, 1985, satisfied the express statutory requirement for tenure pursuant to 

N.J.S.A. 18A:28-5(c) and does not ran within any statutory exception. In this matter, the 

petitioner's service in the district between October 26, 1981 and April 8, 198'i, did satisfy 

the precise statutorv qualifll'ations for tenure, including_ rendering the equivalent of more 

than three years of actual service within four consecutive academic years as required bv 

subsection {e) of the above-1!ited statute. (See stipulation paragraphs 18 and 19.) The 

Roard has identified no statutory exception applieahle to the petitioner's case. The Board 

ooints only to an alleged letter of resignation and the fact that petitioner was not 

employed in its district for a period of approximately five and one-half months between 

January 15 and June 30, 1983. Notwithstanding this period of absence, the !)etitioner's 

actual service between October 2fl, 19!11 and April R, 1985, still meets the express criteria 

set forth in subsection (c) or the statute. 

-9-

2119 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8067-85 

The superintendent recalls another resignation. He recalls no early release 

from employment. He believes a resignation constitutes an abandonment of employment 

rights. The petitioner, in the absence of an early release, would have been employed 

through January 31. 

The superintendent did state to the petitioner that he needed a letter of 

resignation. There was no other procedure for early release. He believes !l. person "would 

have to be resigned to be released from their contract. Yes." 

This witness recalled no discussion of the position the petitioner was taking in 

M!l.nsfield Township. When the petitioner contacted him in April 1983 and said she was 

lookin~ for a POSition, he asked her to write to the district. At their August meeting in 

his ofCice, at which a contract was signed, the witness recalls no specific statements by 

him or the petitioner concerning tenure. 

PETITIONER'S ARGUMENTS 

The petitioner was diligent and honest in the cover letters and resumes sent to 

some 20 or 30 school districts in Burlington and Camden Counties. The impending 

termination of her teaching position was clearly the reason for her job search and she 

relied on the representation of the then assistant superintendent that an early release was 

possible. But for the reduction in force and termination, she would not have sought 

another job. But for the assistant superintendent's ofter of an early release, she would 

have limited her job search to employment commencing after her termination date of 

January 31, 1983. 

The only positive response to the petitioner's many inquiries was from the 

Mansfield Township School District. She was told on or about January 4 by her principal 

that a Mr. Hydock from the Mansfield District had called him about interviewing the 

petitioner for a position in that district. 

The petitioner was, in fact, interviewed by Mr. Hydock and accepted a part

time position teaching basic skills three days per week. Upon returning to Pemberton, she 

informed her building principal of the offer of employment in Mansfield and asked him 

what she should do. He told her to see the then assistant superintendent and later thRt 

day she did so. She told the assistant superintendent she had a job at Mansfield if she 
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does not recall saying her prior service in the district would co,unt toward tenure. He did 

say the time would count as experience for salary guide purposes. 

After the petitioner saw her name in the April 1985 minutes. she again met 

with the superintendent. She specifically discussed her tenure date. The minutes did say 

that she would gain tenure on September 1, 1986. The superintendent said he would look 

into the question and get back to the respondent. He says he did so "right away." The 

petitioner came back to his office one or two more times. He finally sent a letter to her 

stating that her date of tenure acquisition would be September 1, 1986, and that he would 

not recommend a change. 

The superintendent testified that the district lost 1.2 million dollars in federal 

aid in 1982. The district conducted its first ever mid-year Rlf'. It was also the first time 

the district had suffered an aid reduction or this magnitude. The reduction was 

unexpected and the Board had to act quickly. Teachers were notified on November t 5, 

1982, of the RIP to become effective January 31, 1983. Some teachers were recalled as 

vacancies occurred. A list of all R!Fed teachers was kept. The list was used to recall 

teachers to vacancies. Every effort was made to match RIFed teachers to vacancies on 

the basis of prior experience. 

The petitioner was on the original RIF list but not on the recall list because 

she had other employment. All employees affected by the RIF received letters in 

November 1982. He urged them to rind other employment. Administrators, not the 

Board, advised teachers they could secure an early release. 

The witness identified exhibit J-le as a copy of the form letter used to notify 

personnel of the RIP. The superintendent could not recall using the word resignation at 

his first meeting with the petitioner. He used some term such as "early release." 

When the petitioner came to him and asked for an early release, he stated, "I'll 

need something In writing- a resignation." The superintendent believed the Board would 

have to act to effect an early release and he further believed that the affected staff 

member would hove to resign as "that was the procedure." 

When the petitioner resigned, she knew she was to be terminated. When she 

resigned, she "moved up" her termination date. 
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After her seeond meeting with the superintendent in the spring of 1986. the 

petitioner sought a legal opinion. She met again with the superintendent and again 

discussed tenure with him. He sent her a letter saying he would not reeommend tenure at 

that time. This was her first official notice that her "old time" would not count toward 

tenure acquisition. The petitioner did receive all sick leave accrued upon her return to 

the Pemberton District. This tribunal notes that the Board has express authority under 

N.J.S.A. 18A:30-3.2 to grant any person who has unused accumulated sick leave days from 

another school district part or full credit therefor. 

The present superintendent, formerly assistant superintendent, testified. He 

held a meeting with the petitioner in November 1982 at Harker-Wylie School. He 

informed petitioner of a RIP because of financial exigency. He recalls that the then 

superintendent spoke to some of the potentially RIFed teachers and he spoke to others. 

He recalls that when he spoke to the petitioner, he gave her a letter. He specifically 

recalls giving no guarantees about recall to the Pemberton District. He did say he would 

make efforts to release teachers early if they found employment and requested early 

release. This would require a letter from the staff member - actually a resignation. He 

could not grant early releases, only the Board could do so. He does not recall any 

teachers being given early releases. 

This witness also met with the petitioner at his office after she received a 

promise of employment in Mansfield Township. He told her at that time she would have 

to resign in order to be released before the etrective date or the RlF. He stated that 

"just a couple or lines" would be sufrlcient. 

They met again shortly after and the petitioner gave him a letter of 

resignation. He read the letter and forwarded it to the Board. He recalls no particular 

discussion with the petitioner at that time. 

After the Board approved the petitioner's resignation, the two met again. This 

witness told the petitioner that the Board had approved her Letter of resignation. 

The petitioner kept in contact with the witness concerning employment in the 

district. They had what he described as an interview-type meeting in August 1983. On or 

about August 26, the petitioner signed a contract and other papers. The superintendent 
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caught in a RIF." The assistant ~uperintendent assured her that her previous time in the 

district would count toward tenure. During the conversation, no reference was made to 

the petitioner's resignation. She signed a contract for the 1983-84 school year on 

August 30 (J-1 i). 

The petitioner began service in September 1983 as a Basic Skills teacher 11t the 

Newcomb School. In November she was transferred to the Haines School as an ei~thth 

grade teacher, in which position she served until June 1984. The petitioner received a 

contract for 1984-85 and spent that year teaching an eighth grade at Haines School. In 

1985-86, she taught seventh grade at the Newcomb School. She received a form Jetter 

stating that she will be recommended for employment for the 1986-87 school year. 

In her own words, the dispute is, "When l left Pemberton Township, l left 

leaving them the letter I was asked for. The letter was only to bring about my early 

release. l did what the administrators asked me to do." 

The petitioner believes she attained a tenure status on or about April 8, 1985. 

She also believes the Board says her time began to accrue in September 1983 and tenure 

will not attach until September 198/i. In effect, her "old time" has been wiped out. 

The petitioner learned through Board minutes in or about April 1985 that she 

would gain tenure in September 1981). She again asked to see the former assistant 

superintendent, who wu now superintendent. At their meeting, the petitioner mentioned 

the April minutes and asked when her service for tenure began. The superintendent 

assured her that he would look into the matter. The petitioner did not hear from him and 

asked to see him again. At the seeond meeting, reference was made to the resignation in 

her file. This was the first reference to resignation that she recalls. 

The petitioner iterates that she relied on the then assistant superintendent's 

respresentation that she eould get an early release and she put this faet in eover letters to 

prospective employers. Otherwise, she would have said in her cover letters that she WAS 

not available until after January 31. She had no intent to do anything but leave 

Pemberton early and properly. She took it from her conversations with the then assistant 

superintendent that the letter of resignation is what the district required of her. 
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suggested it on January 6. While speaking to her on the subject, the assistant 

superintendent stated there was no other way to gain early release and there would be no 

other consequences of a resignation. 

The petitioner received a letter concerning the Board meeting of January 11, 

1983 (J-lh), and indicating that the Roard had accepted her resignation effective 

January 15. January 15 was the petitioner's last day in Pemberton. She began 

employment in Mansfield on January 17. 

On January 17, she signed a contract to serve in the Mansfield District from 

January 17 - June 30 (P-2). The position was a part-time position and her salary WRS 

prorated accordingly. The petitioner had no expectation of continued employment in 

Mansfield Township. On or about April 21, 1983, the petitioner's employment in :vJansfield 

Township was nonrenewed (P-3). 

In late April she contacted the Pemberton administration and spoke to the 

assistant superintendent concerning a return to the Pemberton District. She was advised 

that there were no openings at that time. At some point between April 21 and April 25, 

the petitioner and the assistant superintendent met and discussed possible September 

openings. The petitioner wrote to the assistant superintendent (P-4), thanking him for the 

meeting and making a formal request that she be considered for employment. 

The petitioner stayed in contact with the assistant superintendent until 

August. Upon calling the assistant superintendent's office in-August, she was informed by 

his secretary that a Basic Skills position would be open at the Newcomb School. It 

involved teaching reading and mathematics basics to seventh and eighth grade pupils. The 

secretary advised the petitioner to contact administrators upon her return from vacation. 

There was no discussion at that time of the petitioner's previous employment. 

Upon return from her vacation, approximately August 26, the petitioner again 

called the assistant superintent'lent. At this time she was asked to come in to district 

offices, to fill out forms and to sign a contract. While there, she asked to see the 

assistant superintendent. She asked him if she were starting afresh or if her prior time in 

the district would eount. The assistant superintendent told her that her prior time would 

count. The petitioner specifically referred to tenure and asked when her time began to 

accrue. When asked why she was concerned, the petitioner replied, "I don't want to get 
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On November 23, 1982, the Board passed a resolution approving 11 RIF of 17 

certificated teachinl<' staff members, including the petitioner (J-ld). The Board Secretary 

sent the petitioner another letter, dated November 24, 1982, officially informin~ her of 

this action (J-le). 

The respondent began sendin~ out resumes in November. She received only 

one answer in response to approximately 2') resumes. The Mansfield Township Board of 

Education indicated it had a part-time position open. Exhibit P-8 L~ an example of the 

cover letters under which she sent her resumes to various school districts in the area. The 

cover letter mentions that early release could be arranged. 

The petitioner stated her building principal was contacted by a Mansfield 

Township administrator and he told the oetitioner of the contact. The petitioner then set 

up an interview with the Mansfield Township administrator. The Mansfield District 

offered her three days employment per week in the basic skills area. She accepted a 

lower salary than she had made at Pemberton. The petitioner understood that she was 

filling in for a teacher on leave from January 17 -June 30, 1983. She was offered the job 

if she could begin on January 17. 

On the day following the interview, the petitioner went immediately to her 

principal and received permission to see the assistant superintendent. Upon seeing thE' 

assistant superintendent, she informed him of her interview in 'VIansfield. She asked him 

what she had to do to be able to take the job in Mansfield on January 17. The assistant 

superintendent told her that all she had to do was to write a few lines saying that she 

resigned her position in Pemberton, effective Januarv 1'). The assistant superintendent 

also advised her to get her letter in quickly because the Board would meet in two or three 

days. 

The petitioner returned to her school, jotted down a few lines, showed them to 

another teacher, and had the letter typed (J-lfl. She received permission to take the 

letter to the assistant superintendent and did so. The assistant superintendent indicated 

that the letter was adequate and took it from her. 

The petitioner states she believed, in order to leave before January 31, that 

she had to write a letter of this sort "to be legal- not violate the contract." The witnf!ss 

also stated she had not considered resignation before the assistant superintendent 
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After notice, a prehearing conference was held on February 11, 1986, at the 

Office of Administrative Law, Quakerbridge Plaza, Trenton. Among other things, it was 

agreed that counsel would submit a joint stipulation of facts prior to hearing. The joint 

stipulation was submitted on Aoril 2, 1986, and the matter was heard on April 15, 1986. 

RELEVANT EVIDENCE 

The parties filed a stipulation of facts, with exhibits, which is attached to this 

Initial Decision and incorporated herein. 

Maureen Delk testified that she began employment in the Pemberton District 

in October 1981, and served until June 30, 1982. She received a contract for the 1982-83 

school year. The contract contained a 30-day notice clause. 

At the beginning of the 1982-83 school year, there was much talk within the 

district concerning money problems and layoffs. On November 15, 1982, she met with the 

principal of the Harker-Wylie School and the then assistant superintendent. The 

administrators informed the petitioner that the district had to reduce staff. The 

petitioner was given a letter (J-tb) informing her of her reduction in force (RIF) effective 

January 31, 1983, and stating that she would be advised at a later date concerning 

hospitalization insurance and unemployment benefits. 

During the course of this meeting, the petitioner asked the assistant superin

tendent about recalls for that school year. The assistant superintendent indicated that he 

saw no chance of recalls in that year. He expressed no objection to the petitioner 

pursuing other jobs. He also said that if the petitioner were successful in securing another 

job, "we'll let you go early," that is, before January 31, 1983. 

The petitioner later received a letter dated November 16, 1982, from the 

Board Secretary (J-lc), explaining hospitalization insurance and unemployment benefits 

and discussing union dues deductions. 
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~tatr uf Nrm llrnil'H 

OFFICE OF ADMINISTRATIVE LAW 

MAUREEN DELK, 

Petitioner, 

v. 

PEMBERTON BOARD OF 

EDUCATION, 

Respondent. 

INITIAL DECISION 

OAL DKT, NO, EDU 8067-85 

AGENCY DKT. NO. 390-11/85 

Robert B. Eyre, Esq., for petitioner (Selikoff & Cohen, attorneys) 

Emest N, Sever, Esq., for respondent (Sever & Hardt, attorneys) 

Record Closed: May 27, 1988 Decided: July 8, 1986 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Maureen Delk, petitioner, claims she has attained a tenured status in the 

employ of the Pemberton Board of Education, respondent. She seeks a determination and 

declaration of the Commissioner of Education that she achieved tenure on or about 

April 8, 1985. The issue to be tried is whether the petitioner attained a tenured status 

and, if so, when. 

The matter was opened before the Commissioner .of Education by the filing a 

verified petition of appeal on November 18, 1985. The Board filed its answer before the 

Commissioner on December 9, 1985, and the Department of Education transmitted the 

matter to the Office of Administrative Law on December 18, 1985, for disposition as a 

contested case, pursuant to N.J.S.A. 52:148-1 !tt ~·and N.J.S.A. 52:14F-1 et ~· 
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superintendents, which ,.hi res coaches. See Robert Li vi ng§ton v. 
Board of Education of the Township of Wall, 1980 §..:.1_,12_._ 1321. 

Notwithstanding the above, the Commissioner finds that the 
Board in the instant matter erred in its procedure in appointing the 
Edison High School boys' Varsity basketball team coach for the 
1985-86 school year. Initially, the Commissioner notes that there 
is no right to employment as a coach. See Livingston, supra; see 
also Barry Hamlin v. Board of Education of the Borough of Dunellen. 
1981 S.L.D. 719, aff'd State Board 721. Furth-er, reappointment as a 
coach -rsnot required, but the board's reasons for not reappointing 
cannot be arbitrary. See Jan Dutt and GeQrge Chilmonik v. B()!'l.!_d _ _g!_ 
Education of the Town of Phillipsburg, Warren County, decided by the 
Commissioner September 25, 1981. 

That the screening committee and the administration in the 
instant matter exercised their judgment relative to petitioner's 
suitability as a candidate for the coaching position in question was 
an entirely reasonable action and certainly within their function. 
That the administration approached the local athletic director and 
invited him to apply for the position in light of the absence of 
acceptable candidates was similarly within its role. However, that 
the local athletic director was appointed by the Board without 
having so much as filled out an application for the position created 
a taint in the process the Board established for the hiring of said 
coach. The local athletic director should have been required to 
proceed through exactly the same administrative procedure as all 
other candidates, even if it meant reposting the position as being 
vacant upon the screening committee's realization that there were no 
acceptable, eligible candidates available from among those who had 
applied at the time of the original posting in May 1985. That the 
man who would later be appointed to the position was a member of the 
two-man screening committee that interviewed petitioner for the 
posit ion represents an even more egregious example of the 
capriciousness of the hiring process to which petitioner was 
subjected. The Commissioner finds such taint to be so serious in 
nature as to render the Board's determination improper and to 
require that petitioner be reimbursed in the amount of the stipend 
for the position for the 1985-86 school year. 

In so deciding, the Commissioner's determination is not 
based upon any finding that petitioner was entitled to said position 
nor that the Board did not have valid reasons for rejecting his 
candidacy. Rather, the finding that petitioner is entitled to the 
relief he sought is based solely on the flawed process used by the 
Board in making its decision to hire the local athletic director. 

Accordingly, the initial decision is rejected. The Board 
is directed to reimburse petitioner in the amount of the stipend for 
the position during the 1985-86 school year. 

IT IS SO ORDERED. 

August 20, 1986 
Pending State Soard 

COMMISSIONER OF EDUCATION 
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JOSEPH I<OSLICK, 

PETITIONER, 

V. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE TOWN
SHIP OF EDISON, MIDDLESEX COUNTY, 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed bv 
petitioner within the time prescribed by N~..:.f:\._<;.c l:l-l6.4a, band c. 

Petitioner contends that. in rejecting his application for 
the position of head coach of the Edison High School boys' varsitv 
basketball team and in injecting the school athletic director into 
the situation as a candidate. "Edison's administrative staff created 
its own applicant and denied the Board the opportunity to consider 
and accept or reject [petitioner]." (Petitioner's Exceptions, at 
p. 1) Petitioner agrees with the AW's statement that "[a] board of 
education may adopt rules and regulations for the conduct of its 
schools provided the rules are not inconsistent with N.J.S.A. 
18A: 1-1 et ~~· or the rules and regulations of the State Boa-rd· of 
Education, 'i..:_J__0~ 6:1-1.1 et ~~·" O_d_., at p. 2, quoting Initial 
Decision, ante) Petitioner contends. as follows. that the Board by 
its posting did violate the above: · 

"[Petitioner) complied with the Board's rules, 
but the administrative staff with neither the 
knowledge nor consent of the Board, changed the 
rules to fit their own perceptions. This they 
cannot do. It was the Board who should have 
considered [petitioner]. By its actions, the 
administrative staff prevented it from selecting 
and appointing or rejecting [petitioner]. Such 
action cannot be permitted." (~., at p. 2) 

Upon review of the record herein, the Commissioner finds 
unpersuasive petitioner's argument that the Edison administrative 
staff "denied the Board the opportunity to consider and accept or 
reject [petitioner]." (Icj., at p. l) Absent board policy to the 
contrary, which it is noted does not appear in the record herein, it 
is generally the practice that the superintendent present to the 
board the candidate who, in the considered op1nion of his 
administrators and screening committee, is best suited for the 
position available. This function does not detract from a board's 
right, however, to make the final choice as to whether to appoint 
that candidate, so long as the criteria by which it makes such 
determination are not arbitrary, capricious or unreasonablP 
Ultimately, thPn, it is the board, not the administrators or 
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Joseph E. Koslick 

Edward G. Adams 

Robert H. Coward 

Leo F. Scanlon 

Dr. Joseph A. Kreskey 

Charles A. Boyle 

EXHIBITS 

J-1 Letter, Koslick to Coward, 4/26/81 

J-2 Letter, Koslick to Coward, 5/28/81 

J-3 Letter, Bradshaw to Kostick, 6/3/81 

J-4 Resume, S. Buszka, Jr. 

J-5 Resume, R.J. Leary 

J-6 Resume, E.C. Nieberlein, Jr. 

J-7 Letter, Koslick to Adams, 6/20/85 

J-8 Letter, Adams to Kostick, 7/2/85 

J-9 Coaching summery, 1959-60 through 1985-86 

J-10 Excerpt, Board minutes of 4/13/81 

J-11 Letter, Kostick to Co.werd, 10/19/81 

J-12 Posting, head boys' basketball coach at Edison High School, 6/12/85 
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The petitioner not having shown by a preponderance of the eredihle evidence 

in the record that denial of appointment to the controverted position was in any way 

improper, I ORDER that the petition be DISMISSED WITH PRF.JUDlCE. 

This recommended decision may be affirmed, modified or rejected hy the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if 

Saul Cooperman does not so act in forty-five (45) days and unless such time limit is 

otherwise extended, this recommended decision shall become a final decision in 

accordance with N.J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

I 0 ./VL y 191lk 
BUCElLCA PBELL, 1\LJ DATE 

Reef!itlt !\~knowledged: 

JUl \ \ '986 / .•. -r-t"""" 0~. 

DATE DEPARTMENT OF EDUCATION 

JlL 151986 
DATE 

ks/e 
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was considered a good candidate, removed himself from contention before being 

interviewed. The options were then reduced to two: the petitioner and the school 

athletic director. The administration recommended the school athletic dire<>tor and the 

Board appointed him to the position. 

FIND: 

HaViflS reviewed the parol and documentary evidence in this matter, T further 

1. The petitioner applied for the position of head boys' varsity basketball 

coach in the spring of 1985. 

2. The petitioner was interviewed in connection with the position by the 

school athletic director and the district athletic director. 

3. Both directors informed the petitioner they would have diCficulty 

recommending that he be appointed to the position. 

4. The school athletic director told the petitioner and district 

administrators that he (the director) was considering a return to 

coaching, albeit he had some reservations about being a full-time 

director and a coach. 

5. In answers to interrogatories, the Board did state that the school athletic 

director was asked by administrators to take the job "in view of only one 

applicant"; that is, the petitioner. 

6. The administration considered the past performance of both candidates 

and recommended the appointment of the school athletic director. 

7. Nothing in the record shows or even supports an inference of any 

impropriety In the selection and appointment process. 

In consideration of the foregoing, l CONCLUDE that the petitioner has not 

made a case. I further CONCLUDE that the selection and appointment process took place 

well within the borders of administrative and board discretion. Quinlan v. t.l. Bergen Tp. 

Bd. of Ed., 75 N.J. Super. 40 {App. Div. 1962). 
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The superintendent testified he knew or the varsity basketball coAching 

vacancy after the reduction in force and posting of the position. The superintendent also 

knew the petitioner was the only in-<listrict applicant. The two athletic directors, the 

principal, the deputy superintendent and he could not recommend the petitioner. They 

brieny considered outside applicants, but there were not teaching positions into which 

they could be hired. He agreed with the recommendation that the school athletic director 

be appointed, made the recommendation to the Board and the Board accepted it. 

Applications normally are in writing, but in eocurricular areas administrators 

often have to seek persons and often do not require written applications, particularly if 

time is a factor. The superintendent stated he had no request from the petitioner for an 

interview and no knowledge of a request by the petitioner that he be interviewed by a 

Board committee. 

A board of education may adopt rules and regulations for the conduct of its 

schools provided the rules are not inconsistent with N.J.S.A. 18A:l-1 ~ !£9.· or the rules 

and regulations of the State Board of Education, N.J.A.C. 6:1-1.1 ~ !£9.· There is no right 

to employment as a coach, Hamlin v. Dunellen Bd. of Ed., 1982 S.L.D. 687, and tenure 

does not attach to coaching positions. Ibid. Furlong v. Kearny Bd. of Ed., 1980 ~ 

1420. It is well established that cocurricular activities, including interscholastic 

athletics, are an integral part of the through and efficient program of education 

guaranteed by the New Jersey Constitution and statutes. 

In the present case, the petitioner had been head boys' varsity basketball coach 

from 1975-76 through 1980-81. He was then removed from the position. Credible 

testimony established that his removal, less than five years before the present matter 

developed, was predicated on concerns about the petitioner's ability to develop and 

motivate his players and not merely his won-lost record. Other credible testimony showed 

administrators at all leveL'> believed that the Board, many of whose members know the 

petitioner, would not accept a recommendation to appoint the petitioner to the position 

again. 

Two of the three persons from outside the district who submitted resumes 

were adjudged inappropriate on the basis of experience and other factors. The third, who 
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The witness told the district athletic director, when the position opened, that 

he wanted a quick posting so that he could see what his options were. He also said he was 

one or the options. The high school principal knew of the situation and knew or the school 

athletic director's interest. In June, the school athletic director spoke to the deputy 

superintendent. He told the deputy superintendent he wanted to be one of the options. 

The school athletic director stated he was not sure, in June 1985, that he could 

coach and be school athletic director. He discussed the pluses and minuses of his own 

coaching with the deputy superintendent. He denied he said he should be made coach 

because the petitioner was the only other candidate. He had indicated his interest during 

the posting period, aU administrators knew of his prior stint as coach and aU adminis

trators knew of his close working relationship with the principal and the district director. 

The high school principal testified. He recalled the release of the petitioner 

as a coach in 1981. He spoke to the school athletic director about the vacancy and said he 

wanted a coach who would also be hired to a teaching position. Both he and the director 

knew this was unlikely at a time of reductions in force. The school athletic director 

stated he might take the job if the district had no viable candidates. The director 

expressed some concern about being full-time athletic director and a coach. 

The principal stated he believed the administration and Board remembered the 

petitioner's former service as coach and "would not go for him." 

1985. 

The deputy superintendent testified that he learned of the vacancy in May 

He was not involved in the interview process, but was kept abreast of 

developments. He knew the situation in the district and could not recommend the 

petitioner. He also knew the school athletic director's background and believed him best 

qualified for the position. The deputy superintendent also stated that the district has 

been hard pressed to find coaches at times and has not always required written 

applications. In any event, a written application would not be required of the school 

athletic director because he was a known quantity. 

The deputy superintendent has known the petitioner since 1967 and believes 

they have a good professional relationship. He also knows the petitioner's record while an 

assistant coach at a parochial high school. After the school athletic director's 

appointment, he and the petitioner discussed the matter briefly in the Edison High School 

corridor. 
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The district athletic director testified that the head basketbaU ~01wh vaeancv 

arose because the former coach was a victim of a reduction in force and was not rehired. 

This witness conducted no interviews for the position in "'lay, June, July or August l9RS. 

He did receive resumes (J-4, J-5, J-6). He considered two candidAtes inappropriate. fie 

called the third candidate and invited him to an interview. The candidAte withdrew from 

consideration before the interview. The petitioner was til' only Edison staff member 

interviewed. The interview occurred on September 9, 1985. 

The petitioner spoke about the past and how he could help the program by 

coming back. After the interview, this witness believed he could not recommend the 

petitioner because the district had terminated him in 191!1, and because the Athletic 

director believed the petitioner had not utilized players properly during his former service 

as coach. The petitioner's won-lost record, while certainly considered, was not an 

important criterion in his decision. He was more concerned about motivation and "kids 

getting a fair shot at developing their skills." 

This witness spOke to the athletic director at Edison High School about seeking 

a coach other than the petitioner. They developed the job posting (J-11!). After this 

witness considered the three persons who submitted resumes, he spoke to the school 

athletic director about taking the job. This was in late "'lay or early June. The district 

athletic director believed the sehoolathletic director could do the job. 

In September 1985, he spoke to the deputy superintendent and the Edison High 

School principal. He stated the applicants for the position, including the petitioner, were 

not satisfactory and mentioned the sehool athletic director. The deputy and the principal 

agreed appointing the sehool athletic director would be the best course for the basketball 

program and jointly recommended him to the superintendent. 

The district director acknowledged that the school athletic director never 

made written application for the position. The petitioner did not ask the district director 

Cor further interviews. This witness does not believe the Board reposted the position. 

The school athletic director testified similarly. He interviewed the petitioner 

and told the petitioner he was interested in the job himself. The petitioner said, "If you 

want it, you've got it." This witness also told the petitioner he could not recommend him 

because the witness knew the feelings of the administration and they would not accept a 

recommendation that the petitioner be appointed. 
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the head coach position there effective 1985-86, and he refused that offer because he had 

applied for the head coach position at Edison High School. 

The petitioner was terminated as head basketball coach at Edison High School 

following the 1980-81 season (J-10). He believes his won-lost record was the reason for 

his termination. Over a period of some three years in the late 1970's and early 1980's, his 

principal, the superintendent of schools, the deputy superintendent and the district 

athletic director spoke to him and expressed concern only over his won-lost record. 

In late April 1981, the petitioner wrote to his school athletic director and 

asked to be considered for the head coach position (J-1) notwithstanding his termination. 

On May 28, 1981, he wrote again, asking when he would be interviewed (J-2). An assistant 

superintendent informed him on June 3, 1981 that the vacancy existed only because he had 

been terminated and that if the Board had had any intention of continuing him in the 

position, it would not have terminated him on April 13 (J-3). 

Later in the same year, he applied for the head girls' basketball coach position 

(J-11). He recalls no response to his application. He was not appointed to the post. 

In 1985, the petitioner responded to a posting of the vacant head boys' 

basketball coach position (J-12). He was interviewed by the di1<trict athletic director for 

some 30 or 40 minutes in September. The director expressed surprise that the petitioner 

was applying for the pooition but agreed to a further interview by the director of athletics 

for the high school in question. 

Both athletic directors told the petitioner they would rind it difficult to 

recommend the petitioner and the Board was unlikely to appoint him. The petitioner 

stressed the beneCits to the program he perceived if he were appointed and emphatically 

requested interviews with the assistant superintendent, superintendent and any 

appropriate Board members. The school athletic director said he was considering 

returning to coaching himself. Later in the month, the petitioner told the school athletic 

director he wanted "proper treatment, more interviews," especially if the school athletic 

director were both interviewing and applying. The witness also testified, however, that he 

was not apprised the school athletic director was an applicant until the director was 

appointed to the coaching position. 
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Municiplll Court. No posthearing submissions were filed although a schedule of 

posthearing submissions was established. Hearing no request from either party for 

instructions or enlargement of the time for submissions, I closed the record on l\1ay 29. 

1986. 

I. 

The parties stipulate the following: 

1. The petitioner is a tenured teaching staff member in the Board's employ. 

2. On or about June 19, 1985, the petitioner applied for the head boys' 

basketball coach position which had been posted as vacant. 

3. On or about September 9, 1985, the petitioner was interviewed in 

connection with the position by one of the Board's two athletic directors. 

4. On or about September 12, 1985, the petitioner was interviewed by the 

second athletic director, Robert Coward. 

5. On or about October 14, 1985, the Board appointed Coward to the 

position • 

6. On or about October 15, 1985, Coward orally informed the petitioner of 

the Board's action. 

7. Coward at no time submitted a written application for the position. 

I adopt the foregoing as findings or FACT in this matter. 

n. 

The petitioner testified that he has been an English teacher in the district for 

22 years; he coached boys' junior varsity basketball for 10 years; he was head varsity 

coach for six years, up to and including the 1980-81 season; he was assistant varsity coach 

at a parochial school from the 1981-82 season through the 1984-85 season; he was offered 
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OFFICE OF ADMINISTRATIVE LAW 

JOSEPH KOSLICK, 

Petitioner, 

v. 

EDISON TOWNSHIP BOARD 

OF EDUCA'MON, 

Respondent. 

JNmAL DECISION 

OAL DKT. NO. EDU 191-86 

AGENCY DKT. NO. l-1/86 

Stephen E. Klausner, Esq., for petitioner (Klausner & Hunter, attorneys) 

R. Joseph Ferenezi, Esq., for respondent 

Record Closed: May 29, 1986 Decided: July 10, 1986 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Joseph Kostick (petitioner) alleges and the Edison Township Board of Education 

(Board) denies that he was improperly denied appointment as head basketball coach at one 

or the Board's high schools for the 1985-86 season. He seeks an order declaring void the 

assignment of the person appointed and directing he be reimbursed in the amount of the 

stipend for the position. At issue is whether the petitioner was improperly denied the 

appointment and, if so, to what relief he is entitled. 

The matter was opened and joined before the Commissioner of Education. The 

Department of Education transmitted the matter to the Otriee of Administrative Law as 

a contested ease pursuant to N.J.S.A. 52:148-1 !!1 ~· and N.J.S.A. 52:14F-l et ~· on 

February 4, 1986. A prehearing eonferenee was held on April 1, 1986, and the matter was 

set down for hearing on May 1, 1986, at whieh time it was heard in the Edison Township 
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MANALAPAN-ENGLISHTOWN EDUCATION 
ASSOCIATION. 

PETITIONER, 

V. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE 
MANALAPAN-ENGLISHTOWN SCHOOL 
DISTRICT. MONMOUTH COUNTY, 

RESPONDENT. 

DECISION 

The Commissioner has reviewed the record of this mi\tter 
including the initial decision rendered by lhe Office of Administra
tive Law. 

It is observed that no exceptions to the initial decision 
were filed by the parties pursuant to l'I_,_}_,_A_J::.. l:l-16.4a, band c. 

In the Commissioner's judgment. the record supports the 
ALJ's findings and conclusions which establish the following: 

~"~'.'[T]hat fi:.._~_,~ 6:3-l.Zl(c) requires only that 
the district's chief school administrator act in 
con_!!_l,lltatio!!- with tenured teaching-staff member-s 
by affording them or their representatives a 
reasonable opportunity under the circumstances to 
participate in the process of developing evalua-
tion policies and procedures.~~~ (emphasis 
supplied) (Initial Decision. a_11t_e) 

However. the Comrnissi':>ner finds that the ALJ has miscon
strued the provisions of l'!_,J_,_e,_,_c:_._ 6:3-1.2l(d). Unlike N.J A.C. 
6:3-l.Zl(c), the prov1s1ons of 6:3-l.Zl(d) are not part~or-the 
developmental process but rather this section merely sets forth the 
mandated requirements for the distribution to all tenured staff of 
the Board's policies and procedures affecting the evaluation process 
aJ .. t.'li consultation has occurred with respect to said policies and 
procedures. The Commissioner further clarifies that. under State 
Board regulation 6:3-l.Zl(d). any amendments to said policies sub
sequent to adoption shall be d_i_stU.'tl~t~_cl within 10 working days. 

Accordingly, except as modified herein, 
affirms the initial decision and hereby orders 
Petition of Appeal be dismissed. 

the 
that 

CommissionPr 
the instant 

COMMISSIONER OF EDUCATION 
August 18, 198(, 
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WITNESSES 

For petitioner: 

Joseph 0. Murphy, president, Manalapan-Englishtown Education Association 

For respondent: 

Joseph F. Seozzari, superintendent of schools 

LIST OF EXHIBITS 

R-1 Memo from the superintendent to staff, dated September 30, 1985 

J-1 Letter, dated July 24, 1985, from superintendent to president 

J-2 Application form for use of school facilities, dated July 31, 1985 

J-3 Letter, dated August 5, 1985, from president to superintendent 

J-4 Memo from superintendent to president, dated September 10, 1985 

J-5 Letter from president to superintendent, dated September 10, 1985 

J-6 Memo from superintendent to senior building representatives, dated September 

13, 1985 

J-7 Minutes of the Board of Education on September 10, 1985 

J-8 Minutes of the Board of Education on September 26, 1985 

J-9 Letter from superintendent to president, dated September 30, 1985 

J-10 Teacher evaluation forms 

J-11 Teacher Observation Report 
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I hereby Pn.E my Initial Decision with SAUL COOPERMAN for consideration. 

DATE l I 

JUL -91986 

DATE DEPARTMENT OF EDUCATION 

JUL 1 119ft. 

DATE 

be 
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Under the totality of the circumstances above, I CONCLUDE that n 

reasonable opportunity was aCCorded to the teaching-staff members through their 

representatives to engage in consultation with the superintendent concerning the 

development of the evaluation forms in question and that they failed to take advantage of 

that opportunity. The fact that the I.e. had been previously used to discuss such issues 

and was suggested as a fOMim in this instance does not compel a different result because 

it was not required by the regulation nor, moreover, was the opportunity to present the 

matter to the I.e. denied to the teachers or their representatives, who had over a month 

to do 90 after they returned to school. 

DISPOSmON 

On the basis of the above findings of fact and conclusions of law, it is 

recommended that the action of the respondent Board in adopting evaluation forms be 

affirmed and the petition of appeal dismissed. 

This recommended decision may be affirmed, modified or rejeeted by the 

COMMISSIONHR OF THE DEPARTMENT OF BDUCA'nOH, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not 90 act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 
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and amendment process whieh was to be eompleted 10 working days after Oetol>er t. 11nd 

the superintendent made clear that he was seeking input from the staff for further 

deliberations in August. That eommunieation al•;o indicated that the I.e. had been advised 

in June that an evaluation form was being developed. The superintendent acceded to the 

request of the president of the Association that consideration of the form be delayed until 

the full staff returned to school from summer vaeation. On August 25, a month after the 

forms were sent to the union president, there was a general membership meeting to 

diseuss contract negotiations. The proposed evaluation forms were not discussed at that 

meeting, or even distributed to the assembled teachers, who were understandAbly 

concerned with their contract and the possibility of some job action. Petitioner's 

president chose not to take advantage of that opportunity. 

Indeed, it was not until September 10 that the president requested additional 

forms to be distributed, which were provided, and suggested a process for consideration 

whereby they would be submitted to the I.e. at its first meeting. On September 10, the 

president was plainly advised that the forms were to be considered by the Board on 

September 26, and that he was to respond at his earliest convenience "as not to lose the 

opportunity of a teaeher input." (J-4). · Although the superintendent acquiesced to the 

president's request for additional forms, he did not specifically agree to withhold 

consideration of this matter by the Board pending presentation to the I.e. 

This, as well as the general issue of the form of the teacher input, was 

justifiably left to the president of the petitioner Association. The Board tabled the 

matter of the forms at its September 10 meeting in light of President Murphy's request. 

Over two weeks later, without any further input from President Murphy or the 

teaching-staff members, the matter was again placed on the agenda of the Board's 

September 26 meeting, several days before the October 1 oeadline established by the 

regulation. Although the forms were adopted at that meeting, without teaeher input, 

there remained some tO working days after October 1 in which amendments eould have 

been made. The record does not renect any effort by the teachers' representatives to 

take advantage oC this opportunity to provide input on the forms. Notwithstanding the 

fact that a job action of five days duration occurred at the beginning of school, the faets 

indicate that the teaching-staff members and their representatives had over a month 

after returning to sehool to provide Input and they chose not to do so. 
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administrator, that there be "cooperation" with teaching-staff members as set forth in 

N.J.A.C. 6:3-1.18. All that is required is consultation and the precise means by which this 

is to take place is not specified. In the absence of any definition of the term consultation, 

the plain and ordinary meaning of the term should be given effect. Consultation is 

defined in Webster's Third New International Unabridged Dictionary (1976) as being: 

1: a council or conference (as between two or more persons) 
usu. to consider a special matter (holding frequent/'-"' s with 
his lawyer to discuss the case);~: a formal deliberation 
between two or more physicians on the diagnosis of a disease 
or its treatment in a patient. 

2: the act of consulting or conferring: deliberation of two or 
more persons on some matter (the two firms were in /"'-"over 
the construction of the new airplane). 

The plain and ordinary meaning of the term "consultation" in the regulation is 

clearly meant to encompa1B the more general act of consulting or conferring by the way 

of the deliberation of two or more persons on some matter, and is not specifically limited 

to a given council or conference. The regulation refers to the ongoing process of being 

involved "in consultation" on a particular subject. It does not require any specific act of 

consultation, such as a council or conference or any form of meeting but establishes the 

general requirement that policies and procedures be developed in consUltation with 

tenured teaching-staff members. 

On that basis, I CONCLUDE that N.J.A.C. 6:3-1.2l(c) requires only that the 

district's chief school administrator act in consultation with tenured teaching-starr 

members by affording them or their representatives a reasonable opportunity under the 

circumstances to participate in the proce1B or developing evaluation policies and 

procedures. I further CONCLUDE that the only specific Corm of consultation required by 

the regulation is that the evaluation policies are to be distributed to each tenured 

teaching-staff member no later than October 1, with a period of 10 working days for 

amendments. 

The specitic question, then, is whether the actions of the superintendent 

afforded such a reasonable opportunity to develop evaluation forms in consUltation with 

the teaching staff. A review of the facts indicates that such a reasonable opportunity was 

afforded and 1 so CONCLUDE the evaluation forms were made available to the president 

of the petitioner Association on July 24, 1985, some 11 weeks before the final adoption 
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reasonably adequate opportunity is provided for tenured teaching-s!Rff members to give 

input. Respondent argues that such a reasonable opportunity wils afforded in thi~ instance 

and cites the fact that the proposed evaluation forms were sent to the union president on 

July 24, 1985 and consideration of the form was delayed from August until the end of 

September to allow teachers' input. The respondent further argues that there was no 

requirement that the I.e. be used. In addition to the fact that consideration of the forms 

was postponed from August to September 10, and then again to September 26, to allow for 

teacher input, the Board notes that the superintendent cooperated in all respects with the 

Association, including providing sufficient forms for representative members on 

September 13. Under these circumstances, respondent argues, a reasonable opportunity 

was afforded to consult and the Association failed to take advantage of it in a timely 

way.2 Given the time constraints of the October 1 deadline, respondent claims that ~my 

expectation that the I.e. would be utilized was not reasonable or realistic. 

DISCUSSION AND CONCLUSIONS OF LAW 

The issue is whether the teacher evaluation form in question was developed in 

consultation with tenured teaching-staff members within the meaning of N.J.A.C:. 6:3-

1.21 as set forth above. For the reasons set forth below, I CONCLUDE that a reasonable 

opportunity for consultation was afforded to the petitioner Association in this instance. 

The threshold question involves the meaning of the term "consultation" which 

is not defined in the regulation. N.J.A.C. 6:3-1.2l(d) does make it clear that part of the 

process of consultation shall involve the distribution of annual evaluation policies to 

tenured teaching-staff members no later than October 1, with a period of 10 working days 

after adoption to be allowed for amendments. The regulation further provides for 

meetings between supervisors and teachers in the form of annual summary conferences. 

With respect to the requirement of consultation in the development of the forms, 

however, there is no requirement expressly stated that the chief school administrator 

meet and confer with tenured teaching-staff members to develop evaluation forms, nor is 

there any requirement, as is the case with the functions of the school business 

2 It is emphasized that the regulation provides that amendments made be made within 10 
days after adoption, which is required by October 1 (N.J.A.C. 6:3-1.21). 

-6-

2093 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 630-86 

(a) Every district board of education shall adopt policies and 
prooedures requiring the annual evaluation of all tenured 
teaching staff members by appropriately certified personnel. 

(e) The policies and procedures shall be developed under the 
direction of the district's chief school administrator in 
consultation with tenured teaching staff members ••• 

(d) These policies shall be distributed to reach tenured teaching 
staff member [sic] no later than October 1. Amendments to 
the policy shall be distributed within 10 working days after 
adoption. [Emphasis added] • 

Petitioner specifically argues that the I.e. has been used in the past as a means for the 

superintendent to meet with the Association to develop policies and forms for annual 

review and observation. As such, there was a reasonable expectation on the part of the 

president of the union that this practice would be utilized in the development of new 

forms, the need for which was known well before the close of school year 1985. Citing 

the fact that the forms were developed by the end of the school year but not submitted to 

the Association until the end of July, petitioner argues that the superintendent 

unnecessarily rushed to judgment and failed to utilize the I.e. as the standard means for 

consulting with the teaching staff members.l Petitioner also notes the intense state of 

contract negotiations occurring over the summer and contends that this climate made the 

accepted use of the I.e. in consultation all the more appropriate and desirable. 

The respondent Board argues that no specific form of consultation is required 

by the regulation, which does not set any procedure by whi~h the superintendent is to 

consult. Nor does it define the word "conSUltation," which absent a restrictive definition 

such as "meet and confer" may take various oral or written forms, provided that a 

1 The petitioner seeks by way of relief a declaration that the adoption of the forms for 
evaluation was not in accord with N.J.A.C. 6:3-1.2, as well as a direction that the 
respondent Board enter into consultation with the tenured teachers for the development 
of such forms. There is no allegation that the form currently in effect is substantively 
incorrect or inadequate. The Association is thus not seeking to challenge by this petition 
any evaluations performed pursuant to the new forms, but is merely seeking to ensure that 
the required consultation take place. 
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The minutes of the meeting of September 26 reflect that the evaluation for'11~ 

were considered and also contain a note that "The teaching staff was consulted on these 

forms and was given the opportunity for input. This approval is neceSSAry prior to 

October 1 as required in K.J. [sic] 6:3-1.21." Although President :\turphy was !)resent at 

the meeting, the minutes do not reflect any participation by him on the issue of the 

forms. Murphy was formally advised of the adoption of the forms by the superintendent 

on September 30. 

The facts further reflect that the matter was never submitted to the J.C. and 

that no input was provided by the teaching staff through the petitioner Association prior 

to the adoption of the forms on September 26. President Murphy testified that it was his 

understanding, based upon correspondence and conversatio~ with the superintendent, that 

the matter would be submitted to the t.c. and that the required consultation would take 

place in that context. His basi9 for this claim is that the superintendent acquiesced in 

delaying consideration of the matter until the return of the full staff in September, as 

well as the fact that additional forms were provided by the superintendent after Murphy 

suggested use of the t.c. on-September 10. The t.c. had in past years been used to assist 

in the development of policies and forms for annual evaluations. Murphy concedes that 

the superintendent did not expressly agree either orally or in writing that the matter 

would be submitted to the I.e., whleh had been made aware that new forms were being 

developed before the end of the school year in June. Murphy further stated that eontract 

negotiations between the respondent and the Board were intense in the summer of 1985 

and direetly involved the superintendent. There is no disagreement that there was general 

unhappiness with the evaluation Corms previously in use. President Murphy further 

testified that the new forms were not submitted for consideration at the general meeting 

of the petitioner Association in August because the organization was preoccupied with 

more pressing matters of contraet negotiations. 

There is no dispute as to the above facts and J so FIND. 

ARGUMENTS OF THE PART!l':S 

Petitioners eontend that the evaluation forms in question were not developed 

by the superintendent in consultation with teachers as required by N.J.A.C. 6:3-t.:n 

which provides, in pertinent part that: 
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On September 10, 1985, Superintendent Scozzari forwarded the following 

memo to President Murphy: 

That same day President Murphy wrote to the superintendent requesting additional !!opies 

of the proposed evaluation form and suggesting that the teaching staff be allowed to 

provide input with a method whi!!h would use the following steps: 

A. Review document 

B. Give imput [sic] to senior Reps. 

c. Senior Reps forward "B" to Miss Fanelli. 

D. Miss Fanelli presents "B" to I. C. [ insturetional council] at its 
first meeting. 

Please advise us on these suggestions and requests. 

In response, the superintendent forwarded evaluation forms on September 13 

to senior building representatives, indicating that he was doing so at the request oC 

President Murphy and that he was seeking teacher input through the Association. 

On the evening of September 10, 1985, the respondent Board met and 

considered the evaluation forms. The minutes reflect that: 

The Manalapan-Englishtown Education Association (MEEA) was 
asked for input on the teacher evaluation and performance review 
instrument" in August". Did not receive response and sent another 
memorandum. The have asked for further information. Mr. 
Seozzari intends to send it to the oard or inclusion on t e 
September 26, 1985 agenda whether or not input is rece1ved. 
I Emphasis added] (J-7). 

-3-
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OAL DKT. NO. EDU 630-86 

PROCEDURAL HISTORY 

A verified petition was filed on December 23, 1985, with the Department of 

Education and an answer received on January 27, 1986. The matter was certified as a 

contested case and transmitted to the Office of Administrative Law for hearing on 

January 29, 1986. A prehearing conference was conducted on March 18, 1986, and a 

hearing conducted in Marlboro on May 1, 1986, at which time the record was closed. 

FINDINGS OF FACT 

The material facts are not in dispute. At its regular meeting on September 26, 

1985, the respondent Board adopted a teacher-1>bservation form and annual;:>erformance 

review as required by ~.J.A.C. 6:3-1.21, which was to be distributed to tenured 

teaching-staff members no later than October 1, 1985. Some three months earlier, on 

July 24, the district superintendent, Mr. Joseph Scozzari, had informed the union 

president, Mr. Joseph Murphy (no relation) that the district was considering a 

teacher-observation and -annual-performance review form for implementation by 

September 30, 1985. Superintendent Scozzari also enclosed copies of the proposed 

changes and requested teacher input. He further indicated that the fact that the 

administrative staff was working on evaluation forms was made known in June 1985 to the 

Instructional Council (I.C.), a policy advisory group consisting of three administrators, 

three teachers and the superintendent as a nonvoting chair. The purpose or the I.C., 

which was created by contract, is to give advice to the Board on various educational 

issues. It had been utilized In past years to enable the superintendents to consult with 

teachers on evaluation forms. Superintendent Scozzari specifically requested that input 

be given from the teaching starr to be included in board deliberations in August (J-1). 

President Murphy responded on August 5, and, noting that it was difficult for 

the Association to give input on the forms in August, requested a delay in the decision on 

the new form until the full staff returned to school. On August 25, the petitioner held a 

general membership meeting concerning contract negotiations with the respondent Board 

at which time the subject of the teacher-evaluation forms was not discussed nor placed on 

the agenda. Contract negotiations with the Board were unsuccessful and a five-day strike 

resulted, delaying the start of school in September. 

-2-
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OFFICE OF ADMINISTRATIVE LAW 

MAN ALAPAN-ENGLJSH'TOWN 

EDUCA'IlON ASSOCIA'IlON, 

Petitioner, 

v. 

BOARD OP EDUCA'IlON OF THE 

MANALAPAN-ENGLISHTOWN SCHOOL 

DISTRICT, MONMOUTH COUNTY, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 630-86 

AGENCY DKT. NO. 428-12/85 

Amold M. MeDk, Esq., for petitioner (Katzenbaeh, Gildea &: Rudner, attorneys) 

Erie Martin Bermt.ein, Esq., for respondent (Gerald L. Dorf, attorney) 

Record Cl011ed: May 1, 1986 Decided: July 8, 1986 

BEFORE RICHARD J. MURPHY, ALJ: 

STATEMENT OF THE CASE 

Petitioner, Manalapan-Englishtown Education Association (Association), 

challenges the action of the respondent Board of Education of the Manalapan-Englishtown 

School District (Board) in adopting forms for the annual evaluation of tenured 

teaching-staff members. The issue is whether the policies and procedures were developed 

in consultation with tenured teaching-starr members as required by N.J.A.C. 6:3-1.2l(c). 

This opinion concludes that the respondent Board afforded the petitioner a reasonable 

opportunity for consultation in the adoption of the teacher-evaluation forms in question. 

New Jer!el' Is Au rqual Oflporttmitl• Fmplot•er 
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MATAWAN REGIONAL TEACHERS 
ASSOCIATION, BOROUGH OF MATAWAN, 
AND IRIS ALBIN, ET AL., 

PETITIONERS-APPELLANTS. 

V. 

BOARD OF EDUCATION OF THE 
MATAWAN-ABERDEEN REGIONAL SCHOOL 
DISTRICT, MONMOUTH COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, August 18, 1986 

For the Petitioner-Appellant Borough of Matawan, James J. 
Cleary, Esq. 

For the Petitioners-Appellants Matawan Regional Teachers 
Association and Individual Petitioners, Oxfeld, Cohen 
and Blunda (Mark J. Blunda, Esq., of Counsel) 

For the Respondent-Respondent, DeMaio and DeMaio 
(Vincent.c. DeMaio, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

Pending N.J.Superior Court 
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Consequently, ex;cept as modified herein, the Commissioner 
adopts the findings and determinations of the ALJ as to Counts 1, 2, 
8, 11, 12 and 13 of the partial initial decision dated July 7. 1986 
and of the Order dated May 22, 1986. The dismissal with prejudice 
of Counts 1, 2, 8, 11, 12 and 13 leaves remaining for determination 
by the ALJ eight counts of the Petition of Appeal. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

August 16, 1986 
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Commissioner's review of the record indicates not one scintilla of 
evidence directly or indirectly linking Marilyn Brenner's employment 
with NJASA with her affirmative vote on the reorganization plan. 
Moreover, the Association and Albin et al, have attempted to 
present, by way of exception, an entirely new and broader claim, 
i.e., a conflict of interest for a specific board vote compared to a 
conflict of interest for board membt>:J'_S_hip. The Commissioner must 
emphasize that one may not raise claims by way of exception that 
were not considered during the course of the hearing. 

The Commissioner also finds merit in the reply exception 
raised by the Board that since the Association and Albin et ~ are 
for the first time arguing that employment of a Board member by 
NJASA is a ~ se disqualification from Board membersip, that Board 
member must have been made a rt>spondent. Without so doing, the 
Commissioner agrees with the Board that said Board member would have 
been deprived of due process. 

COUNT 13 

Concerning Count 13, which avers that Board Member Theodore 
Endresen and Alphonse DeRosa are in conflicts of interest because of 
the employment by the Board of their spouses, the Commissioner notes 
no exceptions filed by the Association and Albin et concerning 
Count 13. Further, the Commissioner • s review of the record reveals 
no basis for disputing the findings and determination of the AW in 
the partial initial decision, ant~. which state, it:l~~ alia: 

1. The mere fact of employment by a 
sitting board member's spouse 
standing by itself, create an 
conflict of interest. 

board of a 
does not, 

intolerable 

See State Board decision In the Matter of 
th~~lection of Do~:othy Bayless _1:_9 tile Boar~ 
g_L Ed1J£atj,Q!l___Q_f_t_he Lawrence Towns_ll_i.Q.__~c:hool 
District, 1974 ~b-1L 603. 

Z. Merely because Endres en and ·DeRosa support 
Plan C and Plan C is the superintendent • s 
recommendation, and the superintendent 
recommended to the full Board the employment 
of Endresen•s and DeRosa's spouses, does not 
lead to a direct demonstrable conflict of 
interest on the part of Endresen and DeRosa. 

See Warren Larsen v. Board of Education of 
the TwL:_Cl_L_woodbridg~.- decicfecfby.the 
Commissioner March Z8, 1985. 

Accordingly, Count 13 is dismissed with prejudice. 
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other basis for waiving the 90-day rule is where there would 
otherwise be a manifest injustice. See N.J.A.C. 6:24-1.17. The 
Commissioner sees no ba'sis for relaxing the 90-day rule under this 
exception because the circumstances going rise to the instant matter 
have existed since 1984. 

Thus, the Commissioner does not agree with the AW that 
N.J.A.C. 6:24-1.2 is inapplicable in the instant matter because 
"[a]n illegal conflict due to relationships may not be valid through 
the mere passage of time." (Partial Initial Decision, ante) He 
therefore finds that Counts 12 and lJ are barred by application of 
N.J.A.C. 6:24-1.2. Similarly, the Commissioner rejects the 
conclusion of the AW on page 11 of the Order dated May 22, 1986 
which states: 

"That the facts and circumstances giving rise to 
Counts 12 and 13 may have been known to 
petitioners at or about the same time the 
original Petition of Appeal was filed does not 
now bar the filing of Counts 12 and 13 because 
the initial subject matter, Plan C, remains the 
same and the amendments clearly relate back to 
the filing of the initial Petition of Appeal. 
Consequently, I CONCLUDE that N.J. A. C. 6:24-1.2 
does not apply to the filing of Counts 12 and 13 
of the Amended Petition of Appeal filed on 
April 7, 1986." 

(Order. dated May 22, 1986, at p. 11) 

The Commissioner finds that the 90-day rule does apply to Counts 12 
and 13 and, thus, they are dismissed with prejudice. 

COUNT 12 

Notwithstanding his ruling concerning N.J.A.C. 6:24-1.2, 
the Commissioner, in reaching the merits of Count 12, adopts as his 
own the judgment of the AW concerning the alleged conflict of 
interest between Marilyn Brenner, Board Member, and the Board of 
Education as a result of her employment by the New Jersey 
Association of School Administrators (NJA~A). The Commissioner 
finds this Count as well as Count 13 to be entirely without merit. 
As noted by the AW, "a conflict of interest must be immediate, 
definite and capable of demonstration. A conflict of interest may 
not be shown if the asserted conflict is remote, uncertain, 
contingent or speculative such that persons of ordinary capacity and 
intelligence would not be influenced by it. See Warren Larsen v. 
Bd. of Ed. of Twp. of Woodbridg~. [decided by the Commissioner 
Mar. 28, 1985]." (Partial Initial Decision, ante) The Commissioner 
agrees with the AW that "petitioners have failed to demonstrate by 
a preponderance of creaible evidence that the relationships between 
and among Board members (sic) Marilyn Brenner, Superintendent of 
Schools Kenneth Hall, the Executive Director of the New Jersey 
Association of School Administrators, James Moran, and Margaret 
Moran Hom are such so as to invalidate the affirmative vote case for 
Plan C by Marilyn Brenner." (Partial Initial Decision, ante) The 
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principle was ••applied by Schwartz in a manner inconsistent with the 
definition of the principle by the American Institute of Real Estate 
Appraisers." (Partial Initial Decision, ante} Consequently, the 
Commissioner agrees with the conclusion of the AW regarding Count 
11 that 

In consideration of the foregoing general 
background facts, the undisputed background facts 
giving rise to Count 11, and the existing law, I 
CONCLUDE that the Matawan-Aberdeen Regional 
School District Board of Education gave due 
consideration to Schwartz's appraisal of the 
market value of the controverted properties and. 
upon such due consideration, I CONCLUDE that the 
Board acted reasonably in setting a minimum price 
for both properties of $800,000, and I further 
CONCLUDE that the Board acted reasonably, 
lawfully and within its discretion when it 
accepted the bid of $826,000 for the sale of both 
subject properties. Consequently, I CONCLUDE 
that petitioners have failed in their burden of 
proof to establish the Board's acceptance of 
$826,000 for both subject properties is so far 
below the appraised market value of the 
properties so as to constitute a gift of public 
funds or property, fraud, or favoritism. 
Accordingly, this Count is DISMISSED. 

(Partial Initial Decision, ante) 

The Commissioner does not agree with the finding of the AW 
in the partial initial decision at page 19, however, concerning the 
application of the 90-day rule to Counts lZ and 13. The Lavin 
Doctrine, which, when applicable, negates application of N.J.A.C. 
6:24-1.2 and permits a new cause of action for each year the alleged 
violation continues, arises only when a statutory right is 
involved, and only when there is no "relationship to the services to 
be rendered (by petitioner] as an employee" and the statutory 
entitlement. See Lavin v. Hackensack Bd. of Ed., 90 N.J. 145, 150 
(1982). See also Joyce Weir v. Board of EducatiQ!l......9f' th~ Northe~_!l 
Valley Regional High School District, Berge!1_(;91!T1l:.Y· decided by the 
Commissioner July 20, 1984, aff'd State Board March 6, 1985, aff'd 
Superior Court, Appellate Division, April 9, 1986; Ch~aJ:J.~!l~ 
Stockton v. Board of Education of the Cit~~-~entq~erce~ 
County, decided by the Commissioner November 19, 1984, rev'd State 
Board April 3, 1985, rev'd 210 N.J. ~_ll_eL 146 (App. Div. 1986); 
James J. Bree v. Board qf Education of the Township of BqQT1tOT~_t_ 
Morris County, decided by the Commissioner August 6, 1984, 
aff'd/rev'd State Board February 6, 1985, aff'd/rev'd Superior 
Court, Appellate Division, January 7, 1986; Eg~~rd_~ro~p~~~rd of 
Education of the Sussex County Vocational-Technical School DistrictL 
Sussex COUnty. decided by the Commissioner Atigu'st-rr.-1983;" rev,~d 
State Board May 2, 1984, rev'd/rem'd Superior Court, Appellate 
Division, April 4, 1985, decided by the Commissioner on remand 
July 11, 1986. However, the circumstances under which such an 
exception applies are not present in the instant matter. The only 
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*** 
A. I didn't 

property. 
I'd have 
property. 

Q. No value? 

make an appraisal of this 
Based on Mr. Schwartz's report, 

to say there • s no value to the 

A. Zero. Because Mr. Schwartz is reciting a 
value of $131,000 to the land manner (sic) 
in it is in a discounted cash flow on it 
based on the sale of 40 lots, there's no 
consideration for the buildings which would 
probably cost #330 (sic) to remove them at 
which case the value is zero which is 
ludicrous. I told you if there is anything 
I don't agree with with this report [P-2] is 
page 46. (Tr. V-59-60) 

Exhibit P-2 at page 46 addresses land value estimates. Mr. Maffeo's 
earlier testimony regarding page 46 indicates that: 

A. Yes. He's going through a subdivision 
analysis. He's using a discounted cash flow 
analysis which is an acceptable method of 
doing land surveys, but there is no mention 
here of the .improvements on the property. 
So I don't know where he's coming from on 
this page, page 46. The property. 

Q. Did I understand I'm sorry. 

A. The properties improved were 12 school 
buildings and if he says if they were vacant 
he did not have a chance to talk about this, 
but are you asking me there's anything I am 
in disagreement with, it's this page here, 
his methodology of planning the building 
merge is an acceptable way of aoing a market 
data approach. (Tr. V-37) 

The Commissioner finds this testimony, in addition to the 
testimony of Mr. Maffeo concerning the "highest and best use real 
estate principle" (Tr. V-51-52), persuasive regarding the reply 
exception raised by respondent that "Petitioner • s own expert 
conceded on cross-examination that the Schwartz appraisal and his 
own approval of it was not consistent with law in that the appraisal 
was not based upon the existing zoning." (Reply Exceptions, at p. 
3) The current zoning is residential, not commercial The 
Commissioner agrees with the AW in light of this testimony that 
"Schwartz's appraisal was based on the assumption a variance would 
be granted***·" (Partial Initial Decision, ante) The 
Commissioner's review of the testimony comports with the ALJ's 
finding that the highest and best use real estate appraisal 
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COUNT 8 

The Commissioner adopts as his own the findings and 
determination rendered by the AW on page 5 of the partial initial 
decision as to Count 8. which "essentially alleges that Plan C will 
promote and exacerbate pupil imbalance along racial lines which 
exists in the school district as a whole because the Board's 
Cliffwood School. assertedly the oldest and most substandard 
building in the district. will remain open." (Partial Initial 
Decision, ante) The Association and Albin et provide nothing by 
way of arguments in their exceptions, nor s there anything 
contained in the partial transcript provided to convince the 
Commissioner to reverse the findings of the AW. Therefore, the 
Commissioner adopts the conclusion of the AW that petitioners have 
failed "to make out a p_!_ima facie case that Plan C will promote and 
exacerbate pupil imbalance along racial lines or that Plan C is in 
violation of the Order issued by the Commissioner during 1980 or, in 
any way, is in violation of New Jersey laws against 
discrimination." (Partial Initial Decision, ante) Count 8 of the 
instant Petition of Appeal is accordingly dismfssed with prejudice. 

COUNT 11 

The Commissioner adopts as his own the findings and 
determination of the AW rendered in the partial initial decision, 
ante, as to Count ll, which alleges that the Board, despite having 
received a written professional appraisal in December 1984, 
assessing the Broad Street properties in excess of $1.5 million, 
accepted a bid and entered a contract for the sale of the properties 
in the amount of $826,000, a sum so low, it is averred, as to 
constitute "an illegal gift." (Partial Initial Decision, ~n!_~) 

The Association and Albin et al. rely on the Schwartz 
appraisal for their proposition that the two properties in question 
were undersold. In concurring with the AW's conclusion that the 
accepted bid of $826,000 was a reasonable selling price considering 
the zoning of the properties, the Commissioner finds particularly 
enlightening the testimony of A. Fred Maffeo, rebuttal witness for 
the Association and Albin et Mr. Maffeo himself agreed that the 
full value of the Schwartz appraisal would be valid only if a zoning 
change were accomplished. In response to the Board counsel's 
inquiry on cross-examination: 

Q. You're saying that if the zoning were 
changed, that you would accept the figures 
which you already testified to as being the 
agreement with Mr. Schwartz? 

A. Yes, sir. 

Q. Now, my next question is what value do you 
place on this site if there is no change in 
the zoning? 

I v 
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As to Exception. II, ante, the Board replies that this 
exception "completely misconceives the issue since Petitioner's own 
expert [Maffeo] conceded on cross-examination that the Schwartz 
appraisal and his [Maffeo's] own approval of it was not consistent 
with law in that the appraisal was not based upon the existing 
zoning." (emphasis in text) (Reply Exceptions, at p. 3) The Board 
cites its post-hearing brief for its assertion that an appraiser's 
opinion is not binding on a jury or his client and must stand on its 
own merits. The Board avers the partial initial decision properly 
concludes that it gave to the appraisal all of the weight to which 
it was entitled. 

Point III of the Board's reply exceptions addresses the 
application for a stay by the Association and Albin et al. Such 
reply exceptions will not be addressed since the ApplicatTon for 
Injunction and Stay of Initial Decision was not properly before the 
Commissioner. 

The Board prays that the partial initial decision be 
affirmed. 

Having reviewed the record in this matter so far as it has 
been developed, the Commissioner will address the issues raised in 
the partial initial decision in the same order as they appear 
therein. First, however, he will address Counts 1 and 2, which were 
decided by the ALJ in his Order dated May 22, 1986. 

COUNTS 1 AND 2 

Count 1. of the Petition of Appeal avers, inter alia, that 
the 5 to 4 vote of the Board to adopt and implemeilt"a new school 
organization policy violates Bylaw No. 030 of the Matawan-Aberdeen 
Regional School District Board of Education in that it was not 
passed by a 2/3 vote of the full Board and, thus, is illegal, ultra 
vires and of no force and effect. (Petition of Appeal, atPP. 
18-19) Count 2 of the Petition of Appeal avers, inter alia, that 
the October 28, 1985 vote of the Board, adopting a new policy on 
school organization, violates official ByLaw No. 030 in that it was 
not presented at the mandatory two public meetings and, thus, is 
illegal, ultra vires and of no force and .effect. (Petition of 
Appeal, at pp. 21-22) 

The Commissioner notes for the record that no exceptions 
were filed to the Order dated May 22, 1986, nor was a motion for 
interlocutory review filed with the Commissioner following the 
issuance of said Order. Therein, the ALJ granted summary decision 
in favor of the Board on Counts 1 and 2 of the Petition of Appeal 
filed against it in regard to the controverted Plan C. The 
Commissioner concurs for the reasons stated therein. Consequently, 
Counts 1 and 2 of the Petition of Appeal are dismissed with 
prejudice "as being allegations not arising to the level of a 
justiciable controversy or dispute under school law for which relief 
could be granted." (Order, dated May 22, 1986, at p. 9) 
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the findings of the Board's expert. To accept the AW' s 
determination, they argue, would be to allow tlie Board "to disregard 
the legal advice of their board solicitor and will bear no liability 
for their violation of the stated law." (Exceptions, at p. 8) They 
respectfully submit that the Commissioner must reject the initial 
decision of the AW and must void the sale of the Broad Street 
properties. 

Petitioner Borough of Matawan takes no exception to the 
recitation of facts and introductory comments contained on pages 12 
through 18 of the initial decision. However, it does except to the 
AW's discussion at pages 19-20 wherein, inter alia, it is stated 
that "I am aware of no authority which would prohibit a board member 
from being an employee of an association in which a board employee 
is the chief officer." (Initial Decision, ante) Petitioner Borough 
of Matawan avers that the method of analysis contained in certain 
selected statements of the AW on pages 19 and 20 is inappropriate 
to the facts in this case. Petitioner Borough of Matawan further 
asserts that ample authority exists upon which to base a finding of 
a conflict of interest and to invalidate the affirmative vote of 
Marilyn Brenner on Plan C. Relying on Aldom, ~ra, Matawan argues 
that "[t]he facts outlined by Judge McKeown leave no doubt of the 
financial interdependence of Brenner, Hall, Moran and Hom. The 
circumstances cast grave doubt upon the ability of Brenner to 
exercise her best judgment on behalf of the public." (Matawan • s 
Exceptions, at p. 3) Matawan suggests that the public is entitled 
to have effective representation free from conflict of interest, 
actual or apparent. I_t requests that the partial initial decision 
rendered in this case not be adopted as the final decision by the 
Department of Education. 

The Board did not file exceptions to the partial initial 
decision. With respect to the exceptions filed by Matawan. the 
Board relies on its original brief which is a part of the record and 
which is incorporated herein by reference. 

The Board's reply exceptions initially note that the 
exceptions of the Association and Albin ~! ~ were not timely 
filed. At Point II of its reply exceptions. the Board posits that 
those exceptions are without merit. As to Exception I, ante, the 
Board replies that the pleadings and pre-trial order raised the 
issue of whether a conflict of interest invalidated the vote of 
Board Member Brenner on Plan C and that its post-hearing brief, 
which is incorporated herein by reference, argues that there is no 
connection between Brenner's employment by NJASA and Plan C, direct 
or indirect. The Board suggests in reply exceptions that they now 
seem to be arguing for the first time that employment of a school 
board member by the NJASA is a ~ se disqualification from board 
membership, an argument not made heretofore. The Board avers that 
on any such issue the board member must have been made a respondent, 
which was not done here. and would have been entitled to personal 
counsel, which she did not have here. The Board argues that the ALJ 
"properly decided this issue and Petitioner should not, at this late 
date be permitted to change the issue and deprive the Board Member 
of due process." (Reply Exceptions, at p. 2) 
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covered by the moral rule: no man can 
serve two masters whose interests 
conflict. Basically the question is 
whether the officer, by reason of a 
personal interest in the matter. is 
placed in a situation of temptation to 
serve his own purposes to the prejudice 
of those for whom the law authorizes 
him to act as a public official. And 
in the determination of the issue, too 
much refinement should not be engaged 
in by the courts in an effort to uphold 
the municipal action on the ground that 
his interest is so little or so 
indirect. 

To the same effect see Griggs v. Pri~~ton 
Borough, 33 N.J. 207 (1960). 

The Courts have further declared it to be 
essential not only that the judgment of the 
public body be a righteous one, but also that it 
be rendered "in such a manner as will beget no 
suspension of the pureness and integrity" of the 
action. Aldom v. BOJ:()ygh of Roseland, ~upra; 
Hochbergy. Borough of Freehold, 40 N.J. Sl)~ 
276, 284 (~ Div. 1956). (Exceptions, at p. 5) 

The Association and Albin ~! a_L_ query, "Would not her employment by 
James Moran and Kenneth Hall tend to influence her judgment 
concerning employment of Mr. Moran; employment of Mr. Moran's 
daughter; salary and evaluation of Kenneth Hall and voting on 
matters of grave concern to the Superintendent of Schools. who has 
such a large role in her gainful employment?" (Exceptions, at p. 
6) They submit that a reasonable member of the public would think 
so and submit that the recommendations of the ALJ in this regard are 
"absolutely repugnant to our legal and moral standards. They must 
be rejected by the Commissioner of Education." (Exceptions, at p. 6) 

II. IT WAS UNREASONABLE FOR THE BOARD AND ALJ TO 
SUBSTITUTE THEIR LAY OPINIONS FOR THE EXPERT 
OPINIONS OF TWO REAL ESTATE APPRAISERS AND 
TO AUTHORIZE SALE OF PUBLIC PROPERTY FOR 
ONE-HALF OF THE APPRAISED VALUE. 

The Association and Albin et al. submit the adoption of the 
recommendation of the ALJ wilT establish a disastrous standard of 
law in this State if allowed to stand. They suggest it is 
arbitrary, capricious and unreason~le that the Board might, without 
rational foundation, reject expert opinion and sell public property 
at sot of fair market value. They contend it is undisputed that the 
appraisal took into consideration that the property would require a 
variance and it specifically evaluated the facts to be considered 
and the likelihood of obtaining such a variance. They aver they 
presented testimony from another real estate expert, who confirmed 
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B. Margaret (Moran) Hom's contract as 
Supervisor of Purchasing for the Hatawan.::Aberdeen 
Board of Education. Marilyn Brenner recommended 
and voted for the hire of the daughter of her 
employer. She did not disclose the relationship 
to the Board prior to its vote. · 

C. Kenneth Hall's contract as Superintendent of 
Schools for Matawan-Aberdeen. Marilyn Brenner 
recommended and voted for a salary increase for 
the Superintendent of the Matilwan schools at the 
same time that he was President of the 
organization that employed her. At the same 
time, she failed to carry out her duty as 
Personnf'l Chairperson by neglecting to evaluate 
the job performance of the Superintendent. 
despite public demand by the Board of Education. 
(emphasis in original) .,. (Exceptions, at p. 4) 

The Association and Albin ~-t al....:. argue that "[t)here can be 
no question but that Marilyn Brenner was c~ught in an intolerable 
conflict of interest between her duty as a member of the Matawan
Aberdeen Board of Education and her obligations as an employee of 
the New Jersey Association of School Administrators." (Exceptions, 
at p. 6) They contend that the standard of law in reviewing when 
public figures are involved with a conflict of interest is best 
enunciated in the State Board's decision in Woo_ds!_OW!!:_Pi_l_~s_&r<:>ye 
Regi5':mal}3o~r_d_ q_f__l:du~at,J()n _ _'{_,_}()hn_J :~Ke1;!!!;, 1980 S~D'- 1563. 
which states: 

This section fN.J.S.A. 
statutes incorporate-the 
rule that: 

l8A: 12-2] and related 
fundamental common law 

Public servants shall not be 
interested, directly or indirectly, in 
any contract made with public agencies 
of which they are members Public 
service demands an exclusive fidelity. 
The law tolerates no mingling of 
self-interest. Ames v. Board of 
Educ~tjoD_2f_Mof!t<:la1~7 r()_. _E9..:. 6lf. 
64 (Ch. 11125). 

The rule applies not only to a pecuniary 
interest, but to a psychological or personal 
interest as well. As the Court said in Aldom v. 
B..Q.r2ugh~q_f_l!ose],?rld, 42 N. J Super_,_ 49 5 ;-- -562 
(b.P.P..:. Di_y_:. 1956): 

The interest which disqualifies i's not 
necessarily a direct pecuniary one, nor 
is the amount of such an interest of 
paramount importance. It may be 
indirect; it is such an interest as is 
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MATAWAN REGIONAL TEACHERS· 
ASSOCIATION, BOROUGH OF MATAWAN, 
AND IRIS ALBIN !!" AL., . 

PETITIONERS, 

V. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE 
MATAWAN-ABERDEEN REGIONAL SCHOOL 
DISTRICT, MONMOUTH COUNTY, 

DECISION 

RESPONDENT. 

The record, partial initial decision dated July 7, 1986, 
Interim Order dated May 22, 1986, and Application for Injunction and 
Stay of Initial Decision submitted to the Commissioner on July 23, 
1986 have been reviewed. Exceptions to the Partial Initial Decision 
filed by Petitioners Matawan Regional Teachers Association and 
individual petitioners (hereinafter "Association and Albin ~t al.c") 
technically were submitted beyond the timeline established by 
N.J.A.C. l:l-16.4a, b and c. However, the Commissioner granted an 
extension for the filing of same. Petitioner Borough of Matawan's 
exceptions were timely received, as were the Board's reply 
exceptions. 

The Association and Albin et ~' s Application for 
Injunction and Stay of Initial Decision, however, is procedurally 
defective insofar as it is a request for a stay of a recommended 
decision by an AW, which has no force in law. The Commissioner 
therefore will not consider such application in rendering his 
decision. 

points. 
The Association and Albin et al. •s exceptions posit two 

I. THE ADMINISTRATIVE LAW JUDGE INCORRECTLY 
CONCLUDED THAT BOARD MEMBER BRENNER DID NOT 
HAVE AN INDIRECT INTEREST IN A CONTRACT WITH 
THE RESPONDENT BOARD OF EDUCATION. 

Citing !iclA~ 18A:l2-2, their 
incorporated herein by reference, 
they aver that Marilyn Brenner had 
each of the following contracts: 

post-hearing brief, which is 
and the AW's findings of fact, 
a blatant and direct interest in 

A. James Moran's con_~act as a paid negotiator 
for the Matawan-Aberdeen Board of Education 
James Moran, while under contract to the Board of 
Education, effectively hired its member and 
Personnel Chairperson, Marilyn Brenner, and 
approved a 44% salary increase for her. 
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For the foregoing reasons, the Board's motion to dismiss Counts 12 And 13 or 
the Amended Petition of Appeal is DENIED. The matter shaU proceed to plenary hearing 

as scheduled to commenee June 2, 1986. 

This order msy be reviewed by the COMMI.SSJONRR OP TRB DEPARTMENT 

OP RDUCA'nON, SAUL COOPERMAN, either upon interloeutory review pursuant to 

N.J.A.C. 1:1-9.7 or at the end of the eontested ease, pursuant to N.J.A.C. 1:1-16.5. 

--~.~'rK\M·~ 
DAN1RL B.MC OWii, ALJ 

ml 
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votes by the fact their respective spouses are employed by the Board. The employment of 

Board member Endresen's spouse is not specified, while it is alleged that Board member 

De Rosa's spouse is employed in a "teaching position within the district." Petitioners 

allege that both Board members were influenced to cast affirmative votes for Plan C by 

virtue of "• • • his spouse's employment relationship with the Board and his pecuniary 

connection with Superintendent of Schools Hall." No specifications are alleged regarding 

the 'pecuniary connection' with the superintendent other than the mere fact of employ

ment by the Board. 

The Board seeks dismissal of Counts 12 and 13 through the application of 

N.J.A.C. 6:24-1.2 which requires a petition to be filed within 90 days of the complained of 

action and because the facts as alleged do not constitute a conflict of interest as a matter 

of law. 

I disagree with the arguments advanced by the Board. First, N.J.A.C. 6:24-1.2 

applies to new and separate causes of action. The amended petition of a appeal filed in 

this ease does not change the Initial cause of action pleaded in the original Petition of 

Appeal, namely the adoption of Plan C. Rather, Counts 12 and 13 simply raise additional 

allegations to support the original requested preyer for relief which is, essentially, to set 

aside Plan c. That the facts and circumstances giving rise to Counts 12 and 13 may have 

been known to petitioners at or about the same time the original Petition of Appeal was 

riled does not now bar the flUng of Counts 12 and 13 because the initial subject matter, 

Plan C, remains the same and the amendments clearly relate back to the filing of the 

initial Petition of Appeal. Consequently, I CONCLDDB that N.J.A.C. 6:24-1.2 does not 

apply to the filing of Counts 12 and 13 of the Amended Petition of Appeal filed on April 7, 

1986. 

I do not agree with the Board that the allegations raised in Counts 12 and 13 

do not as a matter of law rise to the level of a conflict of interest for the three Board 

members involved. Depend!~ upon the facts to be established at hearing by a 

preponderance of credible evidence advance<!'by petitioners, it will then be determined 

whether in law and in fact any or all named Board members were in conflict at the time 

Plan C was adopted on October 28, 1985. Petitioners must have the opportunity to 

present their evidence at hearing to support the allegations made. 

-11-
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BOARD'S MOTION TO DISMISS 

The Board moves to dismiss Counts t 2 and 13 11s pleaded in petitioners' 

Amended Petition of Appeal. As noted earlier, the Petition of Appeal was filed 

J&nuary 10, 19!16, and the amended Petition or Appe&l WIIS filed April 7, 1986. Count 12 

makes the following allegations. Board member Marilyn Brenner is <!hairperson of the 

Board's personnel <!ommittee, which committee evaluates the performance of the superin

tendent or s<!hoolo;, Kenneth Hall. The evaluation makes recommendations to the Board 

regarding Hall's employment, salary 11nd benefit~. H11ll, in addition to being the 

superintendent, is al'lo the president of:the New Jersey Association of S<!hool Adminis

trators (Association) whose Executive Director i.<; James Moran. Hall recommended And 

the Board approved the retention of Moran as its labor consultant to negotiate agreements 

with various units for the period 191!3 through 1986. During the time Moran was so 

retained by the Board, the A.S.<~oeiation employed Board member Brenner. During the same 

period Moran was retained by the Board as ito; labor consultant, Hall recommended and the 

Board approved the appointment of 1\toran's daughter to a newly created administrative 

position. Board member Rrenner voted in the affirmative for Plan C on October 28, 19115. 

Board member Brenner voted in the negative shortly after October 28, 1985 to resrind 

Plan C. Petitioners allege in paragraphs 17 and 18 of Count 12 as follows: 

17. At aU times relevant to this petition, and continuing to date, 
there has existed an Intolerable conflict of interest amon~f 
Board member Marilyn Brenner, Superintendent of Schools 
Kenneth Hall, Exeeutive Director of the N.J.A.S.A. James 
Moran, Board employee Margaret Hom [Moran's daughter J 
and N.J.A.S.A. employee Marilyn Brenner. 

18. The appearance of impropriety and the actual connict ot 
interest is so substantial and so pervasive as to invalidate 
board member M11rilyn Brenner's votes on the organizational 
policy of the school district. 

Petitioners seek to have Board member Brenner's affirmative vote for Plan C 

be declAred null and void and other relief) 

Count 13 alleges that Board member f:ndresen and Board member DeRosa, 

both of whom voted in the affirmative for Plan C, were inOueneed to east affirmative 

lA motion to intervene filed on behalf of the AssociAtion, James Moran, and his daughter 
was denied by way of tetter ruling May 21, 1986. 

- 10-
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Nonetheless, If a reorganization of a school district's educational program or 

organizational structure necessitates the transfer of teaching staff members or the 

adopting of text books or some other action which requires a certain number of 

affirmative votes, then such actions may only be approved by the board under the 

provisions of law before the actual transfer or text adoption occurs. In this ease, there is 

no requirement in law for the Board to approve Plan C by a 2/3 vote of its full 

membership and there is no authority in law for the Board to circumscribe its statutorily 

conferred powers in matters which do not create, nullify, or affect a party's otherwise 

legally enforceable right. Here, petitioners have no legally enforceable right which was 

created, nullified, or affected by the Board's adoption of Plan C. As noted by the Board, 

the Commissioner in Polonsky v. Red Bank Bd. of Ed., 1967 S.L.D. 93, 95 held that "A 

board of education is not bound by its own procedural rules when no vested rights are 

involved." 

Motions for summary decision in the administrative arena are similar it not 

identical to motions for summary judgment in the judiciary. In Pierce v. Ortho 

Pharmaceutical Corp., 84 N.J. 58, 65 (i980), it waa noted that 

A motion for summary judgment is a means for the efficient 
disposition of a cause of action where there is no genuine issue of 
material fact and the moving party is entitled to judgment as a 
matter of law. Of course, courts should exercise appropriate 
caution in deciding issues involving poUcy considerations. 
However, excessive caution would undercut the purpose of a 
motion for summary judgment, which provides a means for piercing 
the allegations of the pleadings to determine whether there are, 
issues requiring disposition at trial. rr, after drawing all inferences 
of doubt against the movant, a court finds that there is no genuine 
issue of material fact, it should enter summary judgment. 
[ citations omit ted] 

On these cross motions for !ltlmmary decision, the facts are agreed upon and no 

issue of material fact remains. The Board is not obligated to follow its own by-laws as a 

matter of law. Consequently, summary decision must be granted the Board on Counts 1 

and 2 of the Petition of Appeal filed against 'it in regard to the controverted Plan C. 

Accordingly, summary decision is granted the Board on Counts 1 and 2 and both counts are 

hereby DISMJBSBD as being allegations not arising to the level of a justiciable controversy 

or dispute under school law for which relief could be granted. 

-9-
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The ultimate issue here is whether Plan C is null !lnd void having been 11dopted 

by the Board in violation of its own by-lllws. Boards of education h•IVe only those powers 

specirically enumerated in the statutes or necessarily implied. Certain powers granted by 

the Legi~lature may only be exercised by a 3/4 vote of the full membership of the board, 

as an example clllling an emergency board meeting without providing adequate prior 

notice, N.J.S.A. 10:4-9. Other powers granted a board may be exereised only by a 213 

vote of its full membership, as an example, the awarding of a contraet without bidding 

after having twiee advertised but reeeiving no bids or unreasonably high bids whieh the 

board rejeeted based on prior eost estimates, N.J.S.A. 18A:18A-5. Still other powers may 

only be exercised by a reeorded roll ca"'i vote of tbe full membership or the board, 11s 

examples, selecting text books, N.J.S.A. 18A:34-l, transferring a teaching staff membl'r, 

N.J.S.A. 18A:25-t, or withholding an employment increm·ent, N.J.~.A. t8A:29-14. Finally, 

other powers speeirieBlly enumerated or necessarily implied may be exereilled by a simple 

majority of those voting so long as a quorum of the bollrd is present to legally eonduet a 

meeting. The reorganization of a school district's educational program and organizations! 

strueture does not require for approvBl under Education Law, N.J.S.A. 18A:l-l ~ ~·· a 

2/3 vote of a board's full membership nor a recorded roll call majority vote or its full 

membership. Such action may be taken by a board under its broad discretionary authority 

llt N.J.S.A. 18A:ll-l which gives to boards the power to: 

• • • 
e. Make, amend &nd repeal rules, not inconsistent with this title 

or with the rules of the stste bollrd, for its own government 
and the tranMetion of its business and for the government 
and the management of the puhlic schools and publie school 
property of the district • • • and 

d. Perform all 11.ets Bnd do all things, consistent with law and 
the rules of the Stllte board, necessary for the lawful and 
proper conduet, equipment and maintenance of the public 
schools of the district. 

It has long been recognized thst boards of education have discretionary 

authority to determine into which of its schools pupils shall· be enrolled so long as su<'h 

determinations are not ineomplltible with the lllws of the United States or of this state 

and not in eonfUct with the general r~lations of the state board of education, Pieree v. 

Union District Sehool Trustees, 46 N.J.L. 76, 77-78 (Sup. Ct. 1884). Sueh discretionary 

authority has not been changed nor modified to the present day. 
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"•on the complaint of any person'" was obligated to take action to remove all !)roperty of 

the company from the city streets. The ordinance was, of course, set aside for having 

been adopted the same evening it was substantially amended in violation of rules 

governing adoption of ordinances as set forth in Woodbury's charter. The Erie Railroad 

Company case involved an ordinance adopted by the Paterson governing body after having 

received a first reading on a day not otherwise scheduled to be a regular meeting day. 

Loeal rules required all ordinances to be read three times at regular meetings. The 

ordinance provided that a city street was to be opened across the Company's railroad 

tracks which the court found "• • • impose [d) an additional servitude on the 

[Company's] land ~ • *" 79 N.J.L. 514. Having found that the Company was entitled to a 

hearing before the governing body prior to the imposition of such a burden, the court set 

aside the ordinance for having been adopted in violation of its own local rules. 

The foregoing eases are distinguishable from this case. Here, petitioners 

present no claim of an enforceable vested interest which has been affected by the 

controverted action on October 28, 1985 when the Board adopted Plan C. While it is 

recognized that New Jersey public school pupils by constitutional mandate are to be 

afforded a thorough and efticient program of education, N.J. Const., (1947), Art. VIII, Siv, 

para. 1 and N.J.S.A. 7A:l-l ~ ~·· there is no corresponding right, constitutional, 

statutory or otherwise, for any pupil or any parent on behalf of their child who is or may 

be a pupil, to receive a thorough and efficient program of education in a certain school 

house in the district or to progress through the school district grade level structure under 

a certain grade organization. 

N.J.S.A. 18A:33-l requires that 

Each school district shall provide, for all children who reside in the 
district and are required to attend the public schools therein • • • 
suitable educational facilities including proper school buildings and 
furniture and equipment, convenience of access thereto, and 
courses of study suited to the ages and attainments of all pupils 
between the ages of five and 20 years • • • in schools within the 
district convenient of access to th@! pupils • • • 

While this statute requires 'convenience of access' to suitable educational 

facilities as described therein, it does not require the most convenient of access to such 

facilities. 

-7 

2070 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. F.DU 706-86 

In addition, petitioners contend that Plan C is null and void ht'cAUs<' thP 

October 28 vote of the Board was the first public vote taken on Pl8n C and its by-IJ!.ws 

require publi!! votes at two separate meetings. In addition to the foregoing authorities 

relied upon by petitioners, petitioners also rely in this regard upon Erie R. Co. v. M11yor 

and Alderman of the City of Paterson, 79 512 (~. & ~- t 91 0) rmd !!Rses <'itP.<J 

therein. 

The Doard, in urging summary deeision in its favor on Counts I and 2, notes 

petitioners used the very same legal argument as here in its unsu!!eessful motion for 

interim relief that It violat.ed its own b.y'-laws. In addition to authorities cited in its brief 

e11rlier filed In opposition to petitioners' motion for interim relief, the Board in support of 

its motion for summary decision also cites MarteUo v. Willingboro Tp. Rd. of Ed., 1!185 

S.L.D.- (P.tay 17, 1985) for the proposition that 11 board is not legally required to follow its 

own self-imposed policy, or a policy which is not statutorily mandated nor imposed upon it 

by the State Board of Education. 

DISCUSSION 

On this eross-motlon for summary deeision petitioners and the Board agree on 

all relevant and material facts. This is not a ease by which the 8o11rd moves for summary 

decision on Counts 1 snd 2 and is opposed by petltionerg on the grounds th11t materi11l 

facts are in dispute. Rather, the parties agree that the relevant material f11cts 11re as 

stated above. 

Each of the eases eited by petitioners in support of the principle that the 

Board as ll public body is legally bound to conduct its business according to its by-laws and 

that any llCtion taken In viotation or sueh by-laws is null and void involves a munieip11l 

governing body or a creation thereof u~tder statutory authority. Four of the cases citl"d 

involve a chllllenge to an action taken by such body which created or attempted to cre11te, 

or resulted in an affeet upon some enforceable right by way of contract (Hicks, Taylor, 

~), or by way of appointment to employment on an indefinite term or autornatie 

tenure (DeVita). One ease, South Jersey Telegraph Co. v. Woodbury, involved an 

ordinance initially introduced at an earlier meeting but 11dopted by Woodbury at the same 

meeting the ordinance as earlier introduced wu significantly amended. The ordinance 

provided by lb amendment that the telephone eompany authorized Woodbury to regulate 

its affairs and that if the company refused to acknowledge such authorization the mayor 

-6-
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this application. Discretionary authority granted boards of educa
tion are grounded in Education Law, N.J.S.A. 18A:l-l. 
Discretionary actions may be taken by a board of education 
according to the requirements imposed upon it by the specific 
statute. The force and effect of discretionary actions taken by a 
board are dependent solely upon the requirements imposed upon 
that board by the specific statute involved. A 2/3 vote of the fuU 
membership of the board is not required in law Cor a board to 
reorganize its schools. A recorded roll eaU majority vote of the 
full membership of the board IS required for the board to exercise 
its discretionary authority to dispose of school buildings. It is 
reeognized that a local board may adopt rules at N.J.S.A. 
18A:ll-1 for its governance but such rules may not be inconsistent 
with school laws, Wassmer et al. v. Wharton Bd. of Ed., 1967 S.L.D. 
125, 127 and rules adopted by a board of education which are 
inconsistent with state law are invalid. Ross v. Rahway Bd. of Ed., 
1968 S.L.D. 26, 29. There is simply no requirement in the statutes 
for a board to circumscribe discretionary authority given it by the 
legislature. Accordingly, injunctive relief may not be granted upon 
the basis the Board may have violated its by-laws on October 28, 
1985 by adopting Plan C through [a) 5/4 vote and at the first, not 
the second, meeting the Plan was publicly presented. 

The foregoing constitutes all relevant and material facts as stated by 

petitioners and adreed to by the Board for purposes of the cross-motions for summary 

decision. 

Petitioners contend again on their cross-motion for summary decision that 

Plan C was not lawfully adopted by the Board on October 28, 1985 because Plan C is in 

fact the Board's policy on school organization and as such Plan C may not be approved by 

the Board absent a 2/3 vote as is required bY the Board's own by-laws, The argument 

made by petitioners is that once a public body establishes by-laws for the conduct of its 

business, it is legally bound to follow such by-laws until such time the by-laws are lawfully 

amended, modified or repealed. Petitioners contend because the Board admits it took no 

affirmation action by a 2/3 vote to amend or repeal its own by-laws, a 5-4 vote is 

insufficient as a matter of law to adopt Plan C. In support or their position that the 

Board as a public body is bound by its own by-laws, petitioners cite Hicks v. Long Branch 

Commission, 69 N.J.L. 300 (g. & ~· 1903) •• which case was relied upon in DeVita v. 

Housing Authority of the City of Paterson, 31 N.J. Super. 394 (App. Div. 1954), Taylor v. 

City of Lambertville, 43 N.J. !g. 107 (Chan. Dlv. 1887), South Jersey Telegraph Co. v. 

City of Woodbury, 73 N.J.L. 276 (1906) and Eggers v. Mayor and City or Newark, '17 N.J.L. 

198 (1908). 
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1986 and added three counts, the Board moved to dismiss two of the three amended counts 

and the parties then cross-moved for summary decision on Counts 1 and 2 with supporting 

briefs and exhibits. 

This order addresses the parties' cross-motions for summary decision on 

Counts 1 and 2 and the Board's motion to dismiss Counts 12 and 13 of the amended 

Petition of Appeal. 

BACKGROUND FACTS 

The Matawan-Aberdeen Regional Sehool Distril'!t, an all-purpose regional 

school district organized under N.J.S.A. 18A:13-2, consi~i • of Matawan Borough and 

Aberdeen Township. The regional board of education consists of nine members. Prior to 

October 28, 1985 the Board's schools were organized on a grade K-5, 6-7, 8-9, and 10-12 

basis. Plan C will result in the schools being organized on a K-6, 7-R, and 9-12 basis. 

Since at least January 1983, the Board imposed upon itselt certain by-laws 

which provide in part that "No policy shall be adopted by the Board until it has received a 

'Z/3 vote of the full Board at two public meetings." The same by-laws provide that policy 

adoptions, amendments, or repealers shall be accomplished through a 2/3 vote of the full 

Board. The 5-4 vote on October 28, 1985 was the first public vote taken by the Board on 

Plan C. It is not disputed that no emergency was declared by the Board nor did it take 

action by a 2/3 vote to suspend its self-imposed by-laws as set forth above. The Board is 

presently taking steps to divest itself of title to the elementary school, the administrative 

facility, and to do all things necessary to implement the provisions of Plan C. 

Petitioners, as already noted, unsuccessfully sought to restrain the Board from 

divesting itself of title, possession and use of the elementary school through public sale 

because, as petitioners argue, the public sale results from the Plan C reorganization of 

the school district's educstional program and grade levels which was adopted by the Board 

in violation of its by-laws for failure of the Plan to have received a 213 vote of the full 

membership and for failure of the Roard to vote on the Plan at two public meetings. 

Petitioners' motion for interim relief was denied for the following essential reasons: 

Petitioners' assertion that the Board adopted Plan C on October 28, 
1985 in violation of its own by-taws, even if such assertion is true, 
is an insufficient basis to grant the extraordinary relief sought on 
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BEFORE DANmL B. MC KBOWN, ALJ: 

INTRODUCTION 

The Matawan-Aberdeen Regional School District Board of Education (Board), 

determined by a 5-4 vote at a spf!eial meeting conducted October 28, 1985 to reorganize 

its educational program and organizational structure as of July 1, 1986 according to an 

administrative plan known as "Plan C". Plan C requires among other things changes in 

pupil attendance boundaries, relocation of some special education programs, and the 

closing of one elementary school and one building used for administrative purposes both of 

which facilities are to be sold by way or public auction. On January 10, 1986 petitioners 

filed a ten count Petition of Appeal before the Commissioner of Education alleging that 

Plan C was adopted in violation or the Board's own by-laws, that Plan C will result in 

educational facilities not suitable for the district's pupils and in a program of education 

not thorough and efficient, that certain unnamed Board members were fradulently induced 

to cast affirmative votes for Plan C, that unnamed Board members and agents and 

representatives of the Board fraudulently obtained approval of Plan C from the Depart

ment of Education, that pupil enrollment is reasonably expected to increase contrary to a 

basic premise of Plan C, that Plan C wiU result in racial imbalance and in violations of 

special education laws, and that the action taken on October 28, 1985 and Plan C are 

actions otherwise arbitrary, capricious, unreasonable or unlawful. 

Petitioners also moved for interim relief in the form of an order by which the 

Board would be prohibited from doing any act which would interfere with its ownership, 

rights of possession, and use in the elementary school pending a determination on the 

merits of the matter. The Commissioner of Education transferred the matter to the 

Office of Administrative Law, including the motion for Interim relief, on January 31, 

1986, as a contested ease under the provisions of N.J.S.A. 52:14P-1 !!_ ~· Oral argument 

on petitioners' motion for interim relief was heard February 3, 1986 and denied by written 

ruling on February 4, 1986. A copy of the ruling is attached hereto and incorporated 

herein as If set forth in Cull. 

Thereafter a prehearing conference was conducted on March 27, 1986 during 

which the issues to be tried at hearing scheduled to commence June 2, 1986 were decided 

and leave was granted petitioners to amend their Petition of Appeal. In addition, leave 

was granted the parties to cross-move for summary decision on Counts t and 2 of the 

Petition of Appeal. After petitioners tiled an amended Petition of Appeal on April 7, 
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LASLO, DONNA ALVIA LOCKHART, 

JACKIE LOUGHRAN, JAMES LOUGHRAN, 

GAIL A. LUPO, CHARLES T. LUPO, 

PATRICIA A. LYNCH, PATRICIA MARSH, 

GBORGH MARSH, SHARON A. MAUNU, 

PATRICK J. MAUND, EUGENE J. 

MCDONALD, PATRICIA A. MCGUINN, 

MARIA It MURRAY, PETER F. MURRAY, 

EDELR L. NISKY, KATHLEEN A. ODHLL, 

LAWRHNCR D. ODELL, S"''EPHANIE 

PAGANO, THOMAS PAGANO, LAURA 

PARNHSS, WILIJAM PARNESS, REGINA A. 

RHGLHR, WAYNE RHGLBR, EIJZABETH B. 

RIKE, MARSHA ROSENSTF.JN, LEON 

ROSENSTIUN, RALICE RUBIN, JEFF RUBIN, 

PATRICIA SHERMAN, HAROLD SHERMAN, 

KATHLEEN SfBGHL, MARLA SIRMAN, 

JOHN SIRMAN, DENISE SILVBRSTKIN, 

LAURENCE SILVBRSTIUN, JOAN SMITH, 

ZULL Y SMITH, BONNIE SNOW, NORMAN 

SNOW, ROLLY YOLK, WILLIAM YOLK, 

ELAINE VRABEL, Individually and as 

representatives of a elull, 

Petitioners, 

v. 

MATAWAN-ABERDEEN REGIONAL SCHOOL 

DISTRICT BOARD OP EDUCATION, 

Respondent. 

Marte: J. 'Rlunda, Esq., for petitioners 'lllatawan Regional Teachers Association and 
individual petitioners (Oxfeld, Cohen & Blunda, attorneys} 

James J. Cleary, E!JQ., for petitioner Borough of Matawan 

Vineent C. DeMaio, Esq., for respondent (DeMaio & DeMaio, attorneys) 
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OFFICE OF ADMINISTRATIVE LAW · 

MATAWAN REGIONAL TEACHERS 

ASSOCIATION, BOROUGH OF MATAWAN, 

a Municipal Corporation of the State of New 

Jersey, IRIS ALBIN, STUART ALBIN, 

LORRAINE A YAHlAN, AIDA BEAUDRY, 

THOMAS BEAUDRY, .JILL BINDER, RANDY 

BINDER, GERTRUDE BLUMENTHAL, 

BONITA BOYLE, J.AMBS C. BOYLE, WENDY 
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This recommended decision may be affirmed, modified or rejeet<>d by th!" 

COMMJSSJONER OF THE DEPARTMENT OF EDUCA'nON, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. l!owever, if SAul 

Cooperman does not so act in forty-rive (45) day~ 11nd unless such time limit is otherwise 

extended, this reeommended decision shaU become o final decision in aceordon<"e with 

N .J.S.A. 52:148-10. 

1 hereby PILE my Initial Decision with SAUL COOPERMAN for consid!"ration . 

.. 
1.!9£t . 

nATE DEPARTMENT OF EDUCATION 

JUL6 \986 
DATE 

ml 
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DeRosa's spouses, does not lead to a direct demonstrable conflict of interest on the part 

of Endresen and DeRosa. Any conmet, if any exists, is too remote and speculative to 

declare Endresen's and DeRosa's affirmative votes for Plan C null and void. Ac-cordingly, 

I CONCLUDE petitioners have failed to demonstrate by a preponderance of credible 

evidence that Board member Endresen's and DeRosa's affirmative votes for Plan C should 

or could be declared null and void. Accordingly, Counts 12 and 13 of the amended 

Petition of Appeal are DISMISSED. 

While this case is being forwarded to the Commissioner of Education for an 

expedited final decision, a plenary hearing on the remaining eight counts of the Petition • 

of Appeal shall be scheduled as soon as possible. 
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CONCLUSION 

In con.o;ideration of the foregoing faet~ and the law, I CONCLUDE th11t 

petitioners have failed to demonstrate by a preponderanee of credible evidence that the 

relationships between and among Bollrd members Marilyn Rrenner, Superintendent or 

SehooL-; Kenneth Hall, the Executive Direetor of the New Jersey Assoeiation of Sehool 

Administratorn, James Moran, and Margaret Moran Hom are such so as to invalidate the 

affirmative vote cast for Plan C by Marilyn Brenner. Petitioners have failed to 

demonstrate that Marilyn Brenner has a dlreet or indirect interest in Plan r 11s 11 whole or 

in MY of it-; SUbPI!rts. It is not a eonfliq\ of interest for 8 board member to be persuAded 

by 8 superintendf'nt of schools that 11 partieular path towards reorganiz!ltion is hf'st for 

the school district. There is no showing in this ease that superintendent Hall eurried the 

favor of Marilyn Rrenner by securing her employment with thf' Association which, in turn, 

would guarAntee the !ltlperlntendent an affirmative vote on any reorganization pllln 

regardless of the merits of such plan. This, petitioners have failed to show. 

l CONCLUDE, therefore, that petitionern have failed to demonstr11te a basis 

upon which Marilyn Brenner's vote for Plan C could or should llf' declared null 11nd void. 

Count 12 of the amended Petition of Appeal is, aeeordincly DJSMISSED. 

Petitioners' ease regarding their plea to have Board member Endresen and 

DeRosll's affirmative votes for Plan C be declared null and void Is without merit. The 

mere faet of employment by a board of a sitting board member's spouse does not, standing 

by itself, create an intolerable conflict of interest. In In the M11tter ot the Election of 

Dorothy Bayless to the Board of Education of the Lawrenee Township Sehool Oistriet, 

1974 ~ 603, the State Board of Education held that a board member whose spou~e is 

employed by the board is not automatically disqualified from !litting as a bo11rd member so 

long a..~ the member ab!Jtalns from voting on a matter that directly affects the spouse. In 

this eliSe, there is no evidence to show that F.ndresen or DeRosa ever voted on a m11tter 

directly involving their spouses. Furthermore, a conflict of interest must be immediAte, 

definite and CAPIIble of demonstration. A conflict of inter!!st may not be shown if the 

asserted conflict i~ remote, uncertain, contingent or speculative sueh that persons of 

ordinary capacity and intelligence would not be inOuenced by it. See, Warren Larsen v. 

Bd. of Ed. of Twp. of Woodbridge, 1985 ~.L. 0. ··• (Mar. 28, 1985). ~1erf'ly heelluse 

Endresen and DeRosa support Plan C and Plan C is the superintendent's recommend11tion, 

and the superintendent recommended to the full Board the employment of Endresen's and 
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employment with the Association. While it is true the superintendent, Brenner, and the 

entire Board of Education could have been more circumspect in the creation of a new 

position which was subsequently filled by \fs. Hom within days of Brenner's employment 

with the Association, circumspection is not the standard upon which a conflict of interest 

or an inconsistent interest may be found. 

Moreover, petitioners seek only to have Brenner's affirmative vote on Plan C 

declared null and void. The evidence fails to establish any interest whatsoever Brenner 

may have, direct or indirect, regarding Plan C other than in her judgment Plan C is an 

appropriate measure for the Matawan school district. While it may be that Brenner was 

influenced by the superintendent to vote for Plan C, that Is precisely the task of an 

effec-tive superintendent of schools. As the c-hief executive offic-er of the board of 

education, the superintendent is to act as the educational leader for the board of 

education and point the way. There is no evidence Hall influenced Brenner in an unlawful 

or improper manner regarding Plan c. Han, as president of the Association, did not 

employ Brenner. True, Moran employed Brenner and Moran is a close friend of Hall and 

Hall recommended Brenner to Moran.· Nonetheless, in the final analysis it is Moran's 

decision to employ· or not to employ Brenner. Neither Hall, nor Brenner acting 

unilaterally, may have employed Ms. Hom. It Is the board of education which employs its 

personnel. ln this ease, the ll;!atawan-Aberdeen Regional School District Board of 

Education did in fact employ Margaret Hom as Its supervisor of purchasing. Even if the 

Board members individually did not know that Ms. Hom was Moran's daughter, that 

relationship standing by itself may not prohibit the daughter from seeking employment 

with this Board. There Is no prohibition to my knowledge against the employment by a 

board or education of the daughter or a man It had engaged as a consultant. 

Th8t the Association's maga2:ine "On Target" announced Ms. Hom's promotion 

when In fact sueh a promotion did not occur is unfortunate. lt is more tmfortunate that 

neither the Association's executive director, the associate executive director, nor the 

editor of the Association's magazine could explain rationally how such an error was 

created. Nonetheless, that published error can. in no way invalidate the vote or Rrenner 

for Plan c. 
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No member of any board of education shall be interested directly 
or indirectly in any contract with or claim against the board. 

It has long been the rule in this Rtate that public servants -;hall not be 

interested, directly or indirectly, in any contract made with the public agencies or which 

they are members. Ames v. Montclllir, .'f7 N.J.~· 60, 65 (1925). The public is entitled 

to have its representatives perform their duties free from any interest, personal or 

pecuniary, which has the capA'"i''' of affecting their judgment. Kremer v. City of 

Plainfield, 101 N.J. Super. 34f• "'iv. 1968). In Vanltallie v. Franklin Lakes, 28 

258, 268 (1958) it was held that 

The decision a.q to whether a pt'll"ticular interest is sutriclent to 
disqualify is necessarily a factual one and depends upon the 
circumstances of the p!U'ticular case • • • !llo definitive te~t c11n 
be devised. The question will always be whether the circumstances 
could reasonably be interpreted to show that they hlld the likely 
capacity to tempt the official to depart from his sworn public duty. 

The Board claims that the «!!nniets alleg&tlons must be dismissed upon 

N.J.A.C. 6:24-1.2, the 90 day rule, and/or the equitable doctrine of laches becAuse the 

facts surrounding the allegations have been known to petitioners since September 1984. 1 

disllgree that the 90 day rule or laches apply. If a board member is in a conffiet because 

or relationships so as to void board membership, the connict continues. An nJegal 

connict due to relationships may not be valid through the mere passage ot time. 

There is no evidence in this case to demonstrate that either Brenner, Endresen 

or DeRnsa, individually or jointly, have any interest direetly or indirectly in any contract 

with or claim ~~g&lnst the Board. WhUe one may have a personal opinion thllt the 

interrelationships between and among Hall, Brenner, Moran and 'Ill~. Hom should not exist, 

t am aware of no authority which would prohibit a boord member from being an employee 

of an association in which a board employee i'l the chief officer. Moran was not an 

employee or the Board; rather, he wa~ a contractor who was engaged by the Board to be 

its consultant for labor negotiations. Ms. Hom, who is in all respects qualified Cor the 

position she holds with this Board, cannot be faulted for accepting gainful employment. 

There is no evidence that Ms. Hom's employment was a ~ ~ ~ for Brenner'~ 
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Petitioners contend that the financial relationships between Brenner and Hall in their 

titles and capacities eould so influence Brenner's votes on Board matters so as to render 

null and void her vote in support of the Plan C reorganization. 

B. Members Endresen and DeRosa 

1. Theodore Endresen was elected tu the Board in April 1983. 

'2. Board member Endresen's wife was employed by the Board as a preschool 

teac.her for the per-iod January 11 through June 30, 1984. 

3. During April 1984, Endresen's wife was reemployed for the following 

academic year by the Board as a full time teacher. Endresen's wife was 

employed as a full time teacher despite the fact other teachers with 

greater experience, though not tenured, lost their employment due to a 

reduction in force. 

4. Endresen supports the Plan C reorganization. 

S. Alphonse DeRosa was appointed to the Board in September 1981. Board 

member DeRosa's wife was employed as a teacher by the Board on 

December 14, 1981, retroactive to September 14, 1981 the date her 

husband was appointed a Board member. 

6. De Rosa supports Plan c. 

1. Panos, who attends most Board meetings, testified that Endresen and 

DeRosa both abstained from voting when any matter came before the 

Board directly involving their spouses. 

Petitioners contend that on these fttcts the affirmative votes of Endresen and 

DeRosa for Plan C must be declared null and void because Plan C was recommended by 

the superintendent and it is the superintendent who recommended to the full Board that 

their spouses be employed as teaching starr members. 
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that time Plan C was being eonsidered and with the relation~hip~ 

between and among '\t~. Hom, Moran, Brenner 11nd himself havin({ h!>en 

raised regarding Hom's employment, Hall felt he would r11ther have the 

matter put on hold then to have it eonsidered by the full Board and not 

passing. 

16. Despite the Matawan Board never formally nor informally promoting 

Hom to the position assistant board seeretary, the magazine for the 

Assoeiation of whieh her father is the exeeutive direetor and Hall is the 

president reported in its Janun.ry 1986 edition of "On Target" that llom 

had been promoted by the Matawan Board to the position !15Sistant hoard 

seeretllry !business administrator /sUpf!rintendent of purchasing. (P-1 0) 

Niether Moran, Wisenfeld, the a~sistant executive direetor of the 

Assoeiatlon, nor Jay Donnigan, the Association's editor of the magazine 

"On Target" eould or would explain the source of the ineorreet 

information published in their newsletter. 

17. nuring the eonduet of this hearing, Quinn has been promoted to the 

position of Board secretary and assistant to the superintendent for 

supportive services. His former position, school business administrator, 

Is now veeant. lilts. Hom, who has completed a master's pi'Ol{ram and has 

been certified as a sehool business administrator, is eligible for 

appointment to that vacancy. 

Thi'l conclude!! a recitation of the baekwound fects surrounding the Allegations 

or Brenner's asserted confilct or Interest. Petitioners point out that '\1uilyn Brenner, a 

Board member and otherwise employee or the Association of which Hall is president, 

voted in favor of Plan C which was recommended to the full Boord by the superintendent. 

Petitioners contend that Brenner's vote must be deelued null and void because of the 

remarkable web of confiicts created by the fact lllforan Is effectively the employer of 

Brenner who, as a Board member, is chairperson of the Board's personnel committee. 

Simultaneously, Moran was an "employee" or the Board while simultaneously holding 

employment with the Association whose president is Hall, superintendent of Matawan. 

Hom, bei~ the daughter of Moran, furthers the asserted web of conflicts beeouse the 

administration intentionally withheld from the Board and from the public the true 

relationship of Ms. Hom to Moran prior to the Board's vote on her employment. 
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This posting was not in the same format as normal postings as evidenced 

by P-44. 

11. Quinn ·says he interviewed Hom on August 9, 1984 and concluded the 

interviewing proeess on that date because no one else applied for the 

position. Hom testified she was interviewed by Quinn for the position 

during July 1984. Neither Quinn nor the assistant superintendent Klavon, 

both of whom were in charge of interviewing the candidates for this 

position, could name any other applicant or person they interviewed for 

the vacancy other than Ms. Hom. 

12. No one disclosed to the Board's personnel committee prior to the 

meeting of August 13, 1984 the relationship between Ms. Hom and James 

Moran despite the fact that Hall, Brenner, Quinn, and Klavon all had 

such knowledge. 

13. Immediately prior to the meeting of August 13, 1984, the Board members 

received a revised agenda for that meeting which then included the name 

of Margaret Hom as the person recommended to be selected for the 

position supervisor of purchasing. When Brenner recommended to the 

full Board the employment of Ms. Hom Panos, who knew Moran and tllat 

~argaret Hom was his daughter, asked the Board the maiden name of 

Ms. Hom. The Board president refused to answer the question Wld 

refused to entertain any more questions on the subject. 

14. On September 4, 1984, the Board held a meeting at which it allowed 

discussion on its policy governing conflicts of interest. Panos questioned 

the Board concerning its conflict policy to the interrelationships of Ms. 

Hom, Moran, Marilyn Brenner's employment by the Association, and 

Hall's presidency of the Assoeiation. The Board president at this 

meeting suggested Ms. Panos ns engaging in defamation and urged her 

to cease. 

15. During October 1985, Hall, Quinn, and Brenner discussed with Hom the 

distinct possibility of promoting Hom to the position of assistant board 

secretary. Hall recommended to the Board's personnel committee that 

Hom be promoted. Later, Hall withdrew the recommendation because by 
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6. The position for which Brenner was engageq by the Association in July 

1984 was neither posted nor advertised. According to Harriet Wisenft"ld, 

a~istant executive director of the Association, there is no record of 

applications for tl'le position, no resume or other application from 

Brenner, nor any other written indication that she applied at all for the 

position. According to Wisenfeld, the position VIH'aney was announced hy 

"word of mouth" to the Association's executive committee. 

1. Brenner, Ill! ehairperoon of the personnel committee for the Ro11rd, 

recommended to the ru'Ji Board at an executive meeting August 6, 1 9!14, 

thst It create 11 new administrstive position, 'lllpervisor of purchasing, 

without a proposed sallll'Y" or proposed candidate for the position. No 

discussion of this propos!l] oecurred on August 6. The business 

administrator, Bruee Quinn, and Superintendent Hall say the new position 

was necessary because of the workload in Quinn's office. 

8. Between August 6, 1984 and a public meeting conducted August 13, 1994, 

Board members reeeived a revised agenda at home Cor the Augu~t 13 

meeting. This agenda did not contain a proposed sallll'y nor proposed 

employee for- the position super-visor of purchasing. 

9. The proposed position supervisor of purchasing wa.q not posted throughout 

the district as in the ordinary course of business, nor was the Matawan 

Regional Teachers Assooiation advised of the position's creation. 

10. When the absence of the position's posting was brought to the attention 

of Quinn by MMie Panos, President of the Matawan Regional Teachers 

Association, Quinn caused a reposting for the newly created position to 

OC(!ur August 8, 1984. On this posting, Quinn noted the following: 

Inadvertently eopies were apparently not posted on 
school bulletin boards. Qualified candidates have 
applied and ~me were interviewed. However, 
consideration will be given to other applicants. 
Candidates ~hould be prepared to be interviewed on 
Monday afternoon, August 13. (P-43) 
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A. :-.!arilvn Brenner 

1. Marilyn Brenner has continuously been a member of the Matawan

Aberdeen Board of Education since 1977. Hall was first employed as 

superintendent in \1atawan during December 1977. In 1978, Brenner 

voted in the affirmative for Hall to receive a seven percent salary 

increase, an increase in his transportational allowance, and a merit bonus 

of $2,000. In 1980, Brenner voted in the affirmative to grant Hall an 

early extension of his employment contract. In 1981, Brenner voted in 

the affirmative to grant Hall a nine percent salary increase as opposed 

to the six percent increase required by the terms of his contract. In 

1984, Brenner voted in the affirmative to grant Hall a salary increase. 

2. l)uring 1984 and 1985, Brenner was chairperson of the Board's personnel 

committee. The personnel committee confers with the superintendent 

on personnel changes including hiring, firing, job descriptions, filling of 

vacancies, creation ·or positions, resignations, promotions and raises. 

The chairperson, in turn, makes recommendations to the full Board for 

its determination. 

3. In addition to the above described duties, the personnel committee is 

responsible for the performance evaluation of the Board's superintendent 

and, according to Board policy (P-8), such evaluation is to be performed 

on an annual basis. Brenner, during the time she has been chairperson of 

the personnel committee, has not caused an evaluation or Hall's 

performance. 

4. l)uring July 1984, Brenner was employed by the Association and to date 

continues that employment. 

5. Moran, as executive direeto': of the Association, gave final approval for 

the employment of Brenner. From the date of her employment with the 

Association to the present, Brenner's salary increased 44 percent. 
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an ON!'anization of which the superintendent is president. ~ecordingly, petitioners seE'k to 

have declared null and void the affirmative vote of Marilyn Brenner for the approv111 of 

Plllll C l!lld for the sale o( the controverted properties. Count I 3 aJl~es &11rd mem her 

Theodore Endresen and Alphonse DeRosa are in eonniets or interest because of thf' 

employment by the Board of their spouses. A<"Pordingly, petitioners seek to have declared 

null and void the af!irmotive votes of Board members Endresen and TleRosa for Plan C 

and for the sole of the con!~<•verted properties to be declored null And void. 

The essentilll allegations surrounding Marilyn Brenner's asserte<l confli<'t i<; 

that she is employed by the New Jersey Association or Sehool Administr11tors 

(Association). Kenneth Hall, the Matawan Superintendent of Schools, is the president of 

the AAAociation ond II.S such is the presiding officer of the Association's executive 

committee. Michael Klavon, the Matawllll Assistant Superintendent of Schools, L~ also a 

member of the Allsoeiatlons' executive committee. The As.qoeiotion's executive 

committee directly employs lll1 ex~utlve director for the Association. The executive 

director is and has been for the last 12 years James Moran. Moran lllld !'luperintendent 

Hall have known each other for at least 12 years. tn fact, when Hall WII.S considering 

leaving the superintendency or the North Hunterdon Regional Sehool District for th!" 

Matawan position, Morllll assisted Hall in drawing up the terms or the contract Hall sought 

and received from the Mat11wan Board. 

During July 1984 Moran, who had been ret11ined the prior year by the Board to 

be its negotiator with the Matawan Regional Teachers Association, WII.S still performing 

wor-k rel11ted to the negotiating process. Moran knew at the time of Brenner's 

employment that she was a member or the M11tawan Board independent of the fact Hall 

recommended her employment to Moran. 

During August 1984, tess than a month after Brenner was employed by the 

AAAOCiation, the Board employed ~argaret Hom for its newly created administrative 

position of supervisor of purchasing which is assigned to its business administrAtor's 

office. Ms. Hom is James Morllll's daughter. 

The background fa<'ts giving rise to Counts 12 lllld 13 lllld not otherwise in 

dispute by the parties are these. 
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Schwartz's appraised market value is not binding on the Board so long as tht> 

Board acts reasonably in setting a lower sale price. Schwartz provided no guarantee that 

the Board would find a willing buyer at run market value, or 75 percent of full market 

value, or even 50 percent of market value. In this ease the Board, recognizing that 

Schwartz's appraisal was based on the assumption a variance would be granted but being 

exposed to public utterances to the contrary, determined that it would offer for sale the 

properties consistent with the existing zoning ordinance. Accordingly, the Board adopted 

member Brown's recommended minimum price of $800,000 which represented $20,000 for 

each of 40 buildable lots encompassed within the pl"operty. 'Tllis is the market value 

Schwartz assessed on the properties for 40 buildable lots. While this is not a 

condemnation proceeding as in Gorga, the former Chief Justice Weintraub's 'caveat' is as 

applicable here given the circumstances. 

Degpite the inferences whieh ean be drawn from petitioners' arguments, these 

two properties are not highly sought by potential buyers as evidenced by the submission of 

only two bids from a pool of 20 persons who picked up bid forms and toured the properties. 

CONCLUSION 

In consideration of the foregoing general background facts, the undisputed 

background facts giving rise to Count 11, and the existing law, I CONCLUDE that the 

Matawan-Aberdeen Regional School District Board of Education gave due consideration to 

Schwartz's appraisal of the market value of the controverted properties and, upon such 

due consideration, I CONCLUDE that the Board acted reasonably in setting a minimum 

price for both properties of $800,000, and I further CONCLUDE that the Board acted 

reasonably, lawfully ll.lld within its discretion when it accepted the bid of $826,000 for the 

sale of both subject properties. Consequently, I CONCLUDE that petitioners have failed 

in their burden of proof to establish the Board's acceptance of $826,000 for both subject 

properties is so far below the appl"alsed market value of the properties so as to constitute 

a gift of public funds or property, fraud, or favoritism. Accordingly, this Count is 

DISMISSED. 

COUNTS 12 and 13 

Count 12 of the amended Petition of Appeal alleges Marilyn Rrenner, a Board 

member who voted for Plan C and for the sale of the controverted properties, is in 

conflict of interest with her obligations as a Board member in light of her employment by 
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The question then to be addressed in this matter is whether the Board reeeived 

a fair price for the properties it has already contracted to sell. The fairne!'l<; of the price 

reeeived must, of necessity, be gauged in light of Schwartz's appraisal, the potentiAl 

buyers• market as reneeted in interest shown in the propertie~. and the reasonablenes.~ of 

the steps taken by the Board in establishing the fixed minimum price of $800,000. 

First, it is uncontroverted that the market VRiue a!!Signed both properties in 

Schwartz's appraiS8l, $1,557,700, was arrived at by application of the highest and best use 

real estate appraiS8l principle. This p~jnciple, however, was applied by Sehwartz in a 

manner inconsistent with the definition of the principle by the American Institute of Real 

Estate Appraisers. Schwartz reported his knowledge that the properties are located in 

areas zoned residential; yet, he orrived at market vaiues upon the as-;umption that the 

Matawan Borough Board of Adjustment would automlltieally grll!lt a varianee for multiple 

offiee use. Consequently, Schwartz appraised the value of the properties with the 

variance at $1,557,700. Without the variance, Schwartz appraised the land, as vaeant, at 

a value of $331,000. In regard to the former market value and upon the aso;umption a 

varianee would be granted, Schwartz recommended the Board set a minimum bid of 75 

percent for both properties while reeognizing that sehool buildings, in msny eases, sold for 

Jess than the appraised value and having reeognized the need to develop a market of 

potential purchasers. 

Former Chief Justice Weintraub, in State v. Gorga, 26 ~ 113 0958), in 

addressing the question of whether fair market value in a condemn&tion proeeeding may 

be affected by the pros~ct of an amendment of the zoning ordinance noted: 

The important e&veat is that the true issue is not the value of the 
property for the use which would be permitted if the amendment 
wer~> adopted. Zoning amendments are not routinely made or 
granted. A purehllller in a voluntary trans11ction would rarely p11y 
the priee the property would be worth If the amendment were an 
aeeomplished faet. No matter how prob8ble an amendment may 
seem, an element or uneertainty remains and has its impaet upon 
the selling priee. At most 8 buyer would pay 8 premium for that 
probAbility in addition to what the property is worth under the 
restrietions of the existing ordinanee. In permitting proof of 11 
prob8hle amendment, the law merely seeks to reeognize a face, if 
it does exist. In short if the parties to 8 voluntary transaction 
would as of the date or taking give reeognition to the probAbility of 
a zoning amendment in Rgreeing upon the VAlue, the law will 
recognize the truth. ld. at 117. 
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suitable or convenient for the use for which they were acquired or 
which are no longer needed for school purposes • • • and the 
purchaser thereof shall acquire title thereto free from a.ny use or 
purpose for which it may have been acquired by the board. 

In this ease, the Board determined that the Broad Street Elementary School is 

no longer suitable or convenient for pupil use in its district and it determined that the 

Broad Street administration property was no longer suitable or convenient for sehool 

purposes in its district. 

In regard to the method of disposal of such la.nds, ~ 18A:20-6 a.nd 7 are 

instructive. N.J.S.A. 18A:20-6 provides in part as follows: 

Any lands or rights or interests therein 90ld by a.ny board of 
education shall be sold at pubUe sale, to the highest bidder, after 
advertisement of the sale in a newspaper published in the district 
••• 

N.J.S.A. 18A:20-7, as amended by 1· 1983, e. 555, para. 1, effective January 17, 1984, 

provides in part as follows: 

a. In the case of public sales the board may by resolution fix the 
minimum price with or without the reservation of the right, 
upon the completion of said publle sale, to accept or reject 
the highest bid made thereat • • • but the acceptance or 
rejection thereof shall be made not later than the second 
regular meeting of the board following the sale • • • 

While boards or education have statutory discretion to set a minimum price to 

dispose or property no longer necessary tor school purposes, the minimum sale price must 

be a fair consideration In the light of the value of the property. Borough of Rockaway v. 

Rockden Amerlea.n Legion, 39 N.J. 504, 506 (1963). Clearly, a fixed minimum priee for 

the disposition of property In which a board of education has title may not be so low as 

compared to its values so as to .constitute a g_Jft, fraud, or favoritism. See, Spoerel v. 

Pennsauken Twp., 14 N.J. 186 (1954); Juice Bar Corp. v. Twp. Comm., Twp. of Neptune, 

36 N.J. Super. 164 (App. Div. 1955). In Hudak v. Bd. of Ed. of Twp. of F..ast Brunswick, 

1971 ~ 493, the Commissioner noted that because the board conveyed property it 

owned without first determining the property was no longer necessary for school purposes 

and that it did not receive in exchange land at least equal to the value of the la.nd it 

conveyed the board failed to guard the public purse. 
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lfl. Approximately 20 persons showed interest in .the Broad Street propertif's 

by picking up bid forms and taking a tour of the facilities. 

17. Oespite the initial interest shown by 20 persons, the Board received two 

bids on January 31, 1986 one of which was for the minimum price 

$800,000, while the other bid was for $826,000. 

t 8. The Board determined on February 10, 1986, to award the sale of the 

Broad Street properties to the bidder who submitted the price $!126,000. 

The Board thereafter etdered into a contract of sale with the sueces.>ful 

bidders. The closing is to occur on July 31, 1986. 

19. Maffeo contends Schwartz's appraisal affords no reasonable basis upon 

which the Board eould justify the sale of the properties for $ROO,OOO, 

despite the public utterances of two Matawan Borough governing body 

members that a variance would not be granted nor the zoning changed. 

Maffeo believes the Board failed to take adequate steps to determine the 

likelihood of a variance. Maffeo says a board of adjustment i.~ hard 

pressed to deny a variance if the ease is "properly presented." 

20. Maffeo is of the view the B011rd took reasonable efforts to market the 

property, although he say~ it could have done more. 

This concludes a recitation of the background facts not in dispute among the 

parties. These faets constitute the relevant and material faets of the Hoard's sale of its 

Broad Street properties. 

LAW 

N .J.S.A. 18A:20-2 authorizes bOIIrds or education to sell real estate and 

personal property In 11 manner provided by law. N.J.S.A. t~A:20-5 provides in pRrt as 

follows: 

The board of edueation of any digtriet by reeorded roll eall 
majority vote or its run membership may dispose, by sale or 
otherwise, in the manner preserihed in this ehapter, or any lands or 
any rights or interests therein, owned by it, whieh ce11sed to be 
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