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CHARLES A. JURIS,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- : DECISION
SHIP OF RIDGEFIELD PARK, BERGEN
COUNTY,
RESPONDENT.

) ~ The Commissioner has reviewed the record of this matter
including the initial decision rendered by the 0Office of
Administrative Law.

It is observed that timely exceptions to the initial
decision were filed by petitioner pursuant to the applicable
provisions of N.J.A.C, 1:1-16.4a, b and ¢.

In the Commissioner’s judgment, the only viable issue to be
addressed in the instant matter 1s that which is raised in the
Board's affirmative defense in its answer to the Petition of
Appeal. That issue is whether the relief which petitioner seeks
before the Commissioner is time barred pursuvant to the 90-day rule
set forth in N.J.A.C. 6:24-1.2(b).

Contrary to the arguments advanced by petitioner before the
ALJ and recited again in his exceptions, the Commissioner finds and
determines that the facts of this matter clearly establish that
petitioner had failed to comply with the 90-day time limitation set
forth in N.J.A.C. 6:24-1.2(b).

In this regard, the Commissioner affirms those findings and
conclusions in the initial decision which hold that

1. As chief school administrator and ex officio
member of the Board, petitioner was aware of
the official action taken by Board
resolution (J-Z) on September 4, 1985 fixing
his annual salary at $60,000 for the 1985-86
school year.

2. Absent any formal action by the Board
subsequent thereto to increase petitioner's
annual salary to $64,200, the Board's
resolution (J-2) of September 4, 1985 was
consistent with the provisions of N.J.S.A.
18A:17-19 and N.J.S.A, 18A:29-4.3.

3. Petitioner's appeal on January 9, 1986 from
the Board's action to fix his salary for the
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1985-86 school year far exceeds the 90-day
rule contemplated by the provisions of
N.J.A.C. 6:24~1.2(Db).

4. Petitioner has advanced no reason before the
Commigsioner for the relaxation of the
90-day rule pursuant to N.J. A.C. 6:24-1.17.

Accordingly, in support of his determination in this

matter, the Commissicner also relies on those decisions rendered by
the Court in Riely, supra, and North Plainfield Education

Association, supra, and hereby dismisses the 1instant Petition of
Appeal as being untimely pursuant to N.J.A €. 6:24-1.2(h).

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

September 29, 1986
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State uf New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 3817-86
AGENCY DKT. NO. 214-6/86

CHRISTOPHER B. FORD,
Petitioner,
v.
BOARD OF EDUCATION OF THE
CITY OF TRENTON,
Respondent,

V. Margaret N. Wilber, Esq., for petitioner
Audrey P. Hlackburn, Esq., for respondent {Lemuel H. Blackburn, Jr., Esq.,
attorney)
Record Closed: July 9, 1986 Decided: August 25, 1986

BEFORE RICHARD J. MURPHY, ALJ:

STATEMENT OF THE CASE

Petitioner appeals from his "exclusion” for one year from Trenton High School by
the respondent Board of Education pursuant to N.J.S.A. 18A:37-2 for sllegedly threatening
to shoot a teacher. The issue is whether the respondent Board has proven the charge by &
preponderance of the credible evidence. This opinion concludes that the charge has been
sustained but that the penalty is appropriate.

New Joemsev I dn Laguat Opportianty Fmplever
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PROCEDURAL HISTORY

Petitioner was "exciuded” from Trenton Central High School following & Board of
Education hearing on May 29, 1986. The matter was forwarded to the Office of
Administrative Law on June 13, 1986 and an application for emergency relief was heard on
June 19 and denied by order of June 23, 1986. Plenary hearing was held on July 8, at which
time the record was closed.

FINDINGS OF FACT

The incident resulting in petitioner's "exclusion® from Trenton Central High
Sehooll tock place on May 8, 1986 after Ms. Velechenko's fifth period English class in
which he was a student. The teacher testified that, after class, she encountered
petitioner outside in the hall and that he said "Pm gonna bring in a .22 and shoot you."
According to Ms. Velenchenko, who stated that she was horrified by this, the tone was
serious and the manner hostile. The statement was not, however, accompanied by any
threatening actions. The teacher immediately wrote up the matter and petitioner was
suspended, as well as arrested. Before class, the petitioner, according to the teacher,
stated that he and his friends were going to push her out of the classroom window. Ms.
Velechenko also wrote this matter up, aithough she did not immediately report it and
proceeded to teach the class. She further testified that petitioner had posed an
increasingly difficult disciplinary problem since the September before and that he was
disrupting her class and making her job "impossible”. This had been brought to the
attention of the disciplinarian in March, as well as the guidance counselor. Despite these
problems, Ms. Velechenko stated that she was not hostile to the petitioner and had tried
to help him, including talking to his sister. Petitioner's disciplinary record did not reflect
any previous threats or violence against the staff or students.

1Although expuision proceedings were commenced pursuant to 18A:37-2.1, the
petitioner was not expeiled but was excluded, according to respondent's brief,
and may apply for readmission to Trenton Central High in 1987. He further
will be allowed to attend night classes. In that petitioner has not been
expelled, the action of the Board would seem to constitute a suspension within
the meaning of 18A:37-2, notwithstanding respondent's statement that he has
been exciuded, which is a term of art not present in the statute,
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Petitioner's recollection of the events on May 8 differs substantially. As to the
alleged statement concerning the gun, he testified that he was out in the hall after class
discussing senior cut day, an unauthorized spring ritual in which graduating seniors leave
school without permission and go somewhere and party. He claimed that he was talking
about cut day, which was scheduled for May 23, with an unidentified student, identified
only as "man" and he made a statement to his friend that he had up until the 22nd for cut
day. Ford claims that he used the word "22" to his friend, and this was overheard by Ms.
Velechenko who asked "What's a 222" to which he replied, "it's a gun.” Petitioner
categorically denied having stated to Ms. Velechenko that he was going to get a .22
caliber gun and shoot her. The witness to this conversation known only as "man" was not
present at the hearing. Petitioner further denies having stated that he and his friends
would throw the teacher out a window. There were not other witnesses presented as to
this conversation. He further claimed that he and Ms. Velechenko frequently joked with
each other, a ¢laim which she vehemently denied.

The petitioner was suspended after Ms. Velechenko brought the threat of the
shooting to the attention of the principal. Petitioner was immediately suspended pursuant
to N.J.S.A. 1BA:37-21 which authorizes suspension pending expulsion proceedings for any
pupil who commits an assault or & teacher acting in the performance of his duties in a
situgtion where his authority to so act is apparent. Those proceedings were held by the
Board on May 29, within the 21 day period required by the statute. He received notice on
May 28 and was advised that he was entitled to counsel, which he chose not to retain. He
was advised of the Board's decision sustaining the charge of threats to do bodily harm to a
teacher and setting forth his exclusion for a one year period.

Having heard testimony and considered the evidence, I FIND the following facts:

1. That on May 8, 1986, after Ms. Velechenko's fifth period English class,
petitioner stated to her in the hallway that he was going to bring in a .22
caliber gun and shoot her. He did not accompany this statement with any
threatening physical gestures.

2.  That prior to Ms. Velechenko's English class, he stated to her that he and
his friends would throw her out the classroom window. Ms. Velechenko
then wrote the matter up but did not immediately report it or postpone the
class.
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3. That petitioner had previously been defiant and disruptive in Ms.
Velechenko's class causing her to refer the matter for discipline on several
occasions resulting in one prior suspension during the school year.

DISCUSSION AND CONCLUSIONS OF LAW

The issue is whether the action of the respondent Board in excluding (suspending)
petitioner for one year was procedurslly proper and substantively based on a fair
preponderance of credible evidence. For the reasons set forth below, this opinion affirms
the action of the respondent Boerd.

‘The petitioner argues that the sanetion imposed was not warranted by the facts
or prior disciplinary record. He further notes that no assault was committed within the
meaning of 18A:37-21 and N.J.8.A. 2C:12-1 and that threat does not fall within any of the
specifically enumerated causes for suspension or expulsion contained in N.J.S.A. 18A:37-2.
While petitioner concedes that the respondent Board technically complied with the
requirements of procedural due process, he clsims that the matter shouid have been
expedited concerning the proximity to his graduation?. Respondent argues that the
charge of threst to harm & teacher has been proven by a preponderance of the believable
evidence and the penalty of exclusion {or one year, with the option of seeking a G.E.D. or
attending night classes and then reapplying in 1987, was mild given the serious nature of
the threat. 1 CONCLUDBR, first of all, that the threat alleged, while not within any
specific provision of N.J.S.A. 18A:37-2 is sufficient if proven to justify suspension or
expulsion, depending on the specific facts. See, ef., Jesse Stevens v. Bd. of Ed. of
Woodbury, 1872 S.L.D. 58, The statute clearly provides that conduct which shall
constitute good cause for suspension or expulsion of a pupil guilty of such conduction shall
include, but not be limited to, any of the following: '

a. Continued and willful disobedience;

b.  Open defiance of the authority of any teacher or person, having authority
over him;

2Respondent elaims that petitioner would not have graduated even without a
suspension due to iow grades and poor attendance.
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c. Conduct of such character as to constitute & continuing danger to the
physical well-being of other pupils;

d. Physical assault upon another pupil;

e.  Taking, or attempting to take, personal property or money from another
pupil, or from his presence, by means of force or fear;

f. Wwillfully causing, or attempting to cause, substantial damage to school
property;

€. Participation in an unauthorized occupancy by any group of pupils or others
of any part of any school or other building owned by any school distriet,
and failure to leave such school or other facility promptly after having
been directed to do so by the principal or other peson then in charge of
such building or facility;

h. Inciternent which is intended to and does result in unauthorized occupation
by any group of pupils or others of any part of & school or other facility
owned by any school district;

i. Incitement which is intended to and does result in truancy by other pupils;

and

e Knowing possession or knowing consumption without legal authority of
alcoholic beverages or controlled dangerous substances on school premises,
or being under the influence of intoxicating liquor or controlied dangerous
substances while on school premises.

Clearly, thresats to the teacher, even if they fall short of assault, can warrant suspension
or expulsion,

1 further CONCLUDE that the respondent Board has proved the charge of threat
to harm by a preponderance of the credible evidence. Due to the circumstances of this
case, it becomes a question of the teacher's word agsinst the student's. In this case, Ms.
Velechenko testified credibly and convincingly as to petitioner's threat. His version of the
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facts was, on its face, dubious and, further, contained an admission that he had made
reference to a gun. The <nly available witness who might have corroborated the
petitioner's aceount was not called. The teacher's claim of the threat is butressed by the
fact that she alse convineingly claimed that the petitioner had, before the class,
threatened to throw her out a window. She reacted to both statements immediately, by
either filling out a report or going to the principal and those actions enhance her
credibility. While it may be possible that the petitioner was merely joking in both
instances, Ms. Velechenko, with justification, failed to see the humor and, when
considered against her previous disciplinary difficulties with the petitioner, was justified
in taking the threat seriously.

As to the appropriateness of the sanection, | CONCLUDE that a suspension for
one year with an opportunity for readmission in 1887 was reasonable under the
circumstances., Though it can be argued that the petitioner was adequately punished by
being suspended and thereby prevented from graduating with his classmates, it is first of
all not clear that he would have graduated in any event. Second, a suspension at the end
of the school year with a return in the fall would cover only the summer months when
school is out. The penalty would therefore involve only a few days in May. This is not
adequate to address the seriousness of the threat. Teachers must be able to function and
perform their essential educational tasks free of both violence and threats of violence.
Given the seriousness of the threats, in this instance suspension for a period of one year
was appropriate and warranted and I so CONCLUDE.

1 also CONCLUDE that the petitioner was afforded procedural due process by
the respondent Board.

DISPOSITION
On the basis of the above findings of fact and conelusions of law, it is ORDERED

that the action of the respondent Board in suspending petitioner for one year be and is
hereby AFFIRMED and the appeal DISMISSED.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make & final decision in this matter. However, il Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.5.A. 52:14B-10.

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

47.@@ (5% 143

DATE RICHARD J. MU BYO&LJ ﬂ
Receipt Acknowledged:
) ;
VG251 s
DATE/ / DEPARTMENT OF EDUCATION
Mail
AUG 27 1986
DATE
se
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CHRISTOPHER B. FORD,
PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
TRENTON, MERCER COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner's exceptions and
the Board's reply exceptions were timely filed pursuant to N.J.A C.,
1:1-16.4a, b and c.

Petitioner excepts to the ALJ's conclusion that the alleged
threat was sufficient to justify suspension or expulsion. He also
excepts to the ALJ's citing Jesse Stephens v, Board of Education of
Woodbury, 1972 S.L.D. 58 for the proposition that the punishment of
exclusion was appropriate in the instant matter. Instead,
petitioner contends he cited the same case in his brief as an
authority for excessive punishment imposed upon him. “***[I]n the
Woodbury case, B.S. was allowed to finish the year, a privilege
denied to Petitioner here." (Petitioner's Exceptions, at p. 1)

Petitioner also argues that no effort appears to have been
made to determine whether, in light of his attendance record and
scholastic standing, he would have graduated had the instant matter
not arisen. He also finds "difficult to accept” (Petitioner's
Exceptions, at p. 2) the ALJ's conclusion that ''[t]he penalty would
therefore only involve a few days in May." (Initial Decision,
ante) Petitioner suggests that the ‘special position of a
graduating senior is well-recognized in the School Law of
New Jersey, see 0.P. v. Paterson Bd. of Ed., 1976 S.L.D. 658, and
yet no attention appears to have been given to the specific factual
situation here." (Petitioner's Exceptions, at p. 2) Petitioner
alsoc challenges the ALJ credibility conclusions, averring, inter
alia, that Ms. Velechenko contradicted herself on several occasions,
and that some of her testimony was hesitant and wuncertain.
Furthermore, petitioner objects to the ALJ's characterization of his
testimony as 'dubiocus’ (Petitioner's Exceptions, at p. 2, qguoting
the Initial Decision, ante) “Petitioner never denied that he made
reference to a gun, and did so to exculpate himself, and yet Judge
Murphy seems to regard this as highly inculpatory.” (Petitioner's
Exceptions, at p. 2)

Finally, petitioner claims that the ALJ dealt '"only very
superficially with the procedural due process issue raised and
discussed at some length in my brief of June 17.%#%%" (Petitioner's
Exceptions, at p. 2) Petitioner avows that '"[d]espite 1literal
compliance with the statute, it is ludicrous to conclude that due
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process was served by this method***." (Petitioner's Exceptions, at
p.2) Petitioner concludes that

the Board's action in ‘excluding' ©Petitioner
amounted to de facto expulsion. It is submitted
that this exclusion ‘'remedy,' little known and
used in New Jersey, was employed here as a
smokescreen for the constructive expulsion of
Petitioner from Trenton Central High School three
weeks before graduation. He has been irreparably
harmed as a regultxxx @

(Petitioner's Exceptions, at p. 2)

The Board's reply exceptions request that the Commissioner
adopt the ALJ's ruling in all respects for the reasons articulated
in the opinion filed by the ALJ on August 25, 1986.

Having reviewed the record in this matter, including the
briefs of counsel, which are incorporated herein by reference, the
Commissioner adopts as his own the determination of the ALJ
affirming the action of the Board in suspending petitioner for one
yvear for the reasons that follow.

Initially, the Commissioner observes that the parties did
not provide a tramscript of the plenary hearing in the instant
matter conducted on July 9, 1986. In the absence of the transcript,
the Commissioner accepts as his own the findings of fact established
by the ALJ, including his credibility determinations as noted in the
initial decision, ante.

Further, the C(ommissioner also agrees with the ALJ that
"{c]learly, threats to the teacher, even if they fall short of
assault, can warrant suspension or expulsion.” (Initial Decision,
ante) (See e.g., Jesse Stephens, supra.) He finds incorrect,
however, petitioner's argument raised in exceptions inferring that
seniors are entitled to special consideration by virtue of their
senior status. No such ''special position" (Petitioner's Exceptions,
at p. 2) exists, per se. First, 0.P., supra, is distinguishable
from the instant matter; the circumstances therein dealt with
permanent expulsion. Such is not the case in the instant matter.
Furthermore, in rendering its determination penalizing a student for
infraction of school rules, a board may take into account whatever
condition, circumstance or status it deems appropriate, so long as
its determination is not arbitrary, capricious or unreasonable. As
noted in O0.P.

The Commissioner does not agree that a board must
establish a shopping 1list of infractions with
specified disciplines it may then mete out.
N.J.S.A. 18A:37-2 establishes that a board of
education may suspend or expel pupils from its
schools for cause which it finds to be good

cause. The review of a board's suspension or
expulsion action takes the form of appellate
review. In this context, the Commissioner,

absent a showing of impropriety or illegality
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will not and may not interfere with the actions
of a board. Thomas v. Morris Township Board of
Education, 89 N.J. Super. 327 {(App. Div. 19s&5),
afftd 46 N.J. 581 (1966) (1976 S.L.D. at 660)

Of his own admission, petitioner received due process. The
Commissioner's review comports with that of the ALJ that a proper
hearing was conducted, petitioner having been apprised of the
charges against him, and having had an opportunity to confront
witnesses. Further, considering the nature of the charges., it was
not unieasonable for the Board to remove petitioner from the school
immediately, so long as the Board provided a hearing on the matter
within 21 days of the suspension. It is unrefuted that the Board
complied within the 21-day period. Petitioner had 20 days in which
to garner to his defense legal counsel, witnesses or any other
support he felt appropriate. See N.J.S5.A. 18A:37.2 et seq.

As to the appropriateness of the sanction, the Commissioner
fully supports the conclusion of the ALJ that '[tl}eachers must be
able to Ffunction and perform their essential educational tasks free
of both violence and threats of vioclence. Given the seriousness of
the threats, in this instance suspension for a period of one year
was appropriate and warranted®*%. ‘' (Initial Decision, ante)

Accordingly, the initial decision is affirmed. The
Petition of Appeal is dismissed with prejudice.

COMMISSIONER OF EDUCATION

October 3, 1986
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State nf New Jeraey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 3274-86
AGENCY DKT. NO. 148-4/88

SHARON TOMPKINS,
Petitioner,
V.
BOARD OF EDUCATIOR OF THE
TOWNSHIP OF HAMILTON,
MERCER COUNTY,
Respondent.

Barbara E. Riefberg, Esq., for petitioner {Selikoff & Cohen, attorneys)

Louis C. Rosen, Esq., for respondent {(Aron, Salsberg & Rosen, attorneys)

Record Closed: July 7, 1988 Decided: August 20, 1986

BEFORE RICHARD J. MURPIIY, ALJ:

STATEMENT OF THE CASE

Petitioner seeks payment of sick leave for an allegedly work-connected disability
under N.J.S.A. 18A:30-2.1. Respondent seeks partial summary decision dismissing the
appeal on the grounds that the Division of Workers' Compensation has exclusive original
jurisdiction over workers' compensation benefit claims under N.J.S.A. 34:15-48, and

therefore, that the Commissioner of Education may not act under N.J.S.A. 18A:30-2.] until

the workers' compensation court makes & finding of causal connection between
employment and injury. The jurisdictional issue is whether the Commissioner of
Education may entertain an application under N.J.S.A. 18A:30-2.1 for sick leave for a

New Jersev s An Fgual Opporimity Fmplover
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work-connected disability before the matter is submitted to the Division of Workers'
Compensation. This opinion eoncludes that the Commissioner has authority to consider
and grant payment of siek leave under the education law without awaiting any action by
the Division of Workers' Compensation, although the decision of the Commissioner would
not be binding upon the Division of Workers' Compensation, which has the last word on
causdl connection between the work and the hurt.

PROCEDURAL HISTORY

Sharon Tompkins filed a Petition of Appeal on April 24, 1986, claiming that, as a
result of an illness arising out of her employment, she had been absent from her duties
from on or about January 13, 1986 to the present time, That petition seeks payment of full
salary pursuant to N.J.S.A. 18A:30-2.1. Respondent answered on May 18, 1986, denying that
the iliness arose out of and occurred in the course of the employment, and raised the
affirmative defense of lack of subject matter jurisdiction. The parties stipulated to all
facts germane to the adjudication of this matter, except that the petitioner's injury is
work-related, and the Commissioner has subject matter jurisdiction. ‘The matter was
referred for hearing to the Office of Administrative Law on May 15, 1988, and a
prehearing conference was conducted by phone on June 25, Respondent moved for
summary judgment on the jurisdictional issue on June 16, 1986, petitioner replied on June
25, and respondent submitted a reply brief on July 3, 1986, The record wes closed for the
purpose of this motion on July 7, 1988. This matter is being submitted to the agency head
pursuant to N.J.A.C. 1:1-13.3 as an initial decision for the purpose of avoiding unnecessary
litigation or expense by the parties. After determination of the partial summary decision
by the Commissioner of Education, the matter can proceed, if necessary, to a factual
hearing.

TINDINGS OF FACT

As indicated, the essential facts have been stipulated to, except for the question
of whether petitioner's injury was work-related or whether the Commissioner of Edueation
has subject matter jurisdiction. Only the jurisdictioral issue is being decided here.
Petitioner is a nontenured teacher employed by the Board, and has been absent from her
duties as the result of an illness, which she claims to be work related, since on or about
January 13, 1986. As of mid-March, petitioner had exhausted her accumulated sick time as

well as additional payments from the respondent Roard pursuant to the collectively
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negotiated agreement., No further factual discussion or findings are necessary to decide
the summary decision motion and I so FIND,

ARGUMENTS OF THE PARTIES

Respondent argues that the Division of Workers' Compensation has exclusive
original jurisdiction over all claims for workers' compensation benefits and that the
Commissioner of Education therefore lacks subject matter jurisdietion to find a eausal
connection between an injury and work-related sccident under N.J.S.A. 13A:30-2.1.
Petitioner eites Hlandleman v. Marwen Stores Corp,, 53 N.J. 404 (1369), for the proposition

that workers' compensation cases must arise in the first instance in the Division of
Workers' Compensation, Respondent takes issue with the State Board of Edueation's
rulings allowing awards under Title 18A in Masino v. Bd. of Ed. of Twp. of West Deptford,
OAL DKT. EDU 4347-79, decided by Comm. Nov. 20, 1980, rev'd, State Bd. of Ed., July 1,
1981. Respondent further cites the Appellate Division's ruling in the case of Forgash v,

Lower Camden County School, 208 N.J. Super. 461 (App. Div. 1985), for the proposition
that the statute contemplates a prior determination of compensable injury by the

compensation court before the Commissioner's consideration under the education law.
Respondent also relies upon the exclusive jurisdiction vested in the Commissioner of
LEducation to decide all controversies and disputes under the school laws pursuant to
N.1.S5.A. 184:6-9,1

Petitioner distinguishes Handleman as concerning only the Division's primary
jurisdiction to develop & record before any veviewing or before any appellate tribunal
could conduct a de novo review. She further cites Masino and the following cases in which
the State Board of Education determined that the Commissioner had jurisdiction to
proceed to determine the factual issue of whether an injury arose out of employment. As
to the Appeliate Division's decision in Forgash, petitioner argues that the Appellate
Division decided only that prior decisions of the Commissioner do not foreclose further
consideration by the workers' compensation court under the doctrines of res judieata or
collateral estoppel. Petitioner claims that the workers’ compensation and edueation
statutes are motivated by different purposes and provide different benefits, and therefore
require independent, though related, determination.

Ipetitioner represents that her claim for workers' compensation has been filed with the
Division of Workers' Compensation.

-3
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Respondent replies that the Commissioner of Edueation must yield to the
exclusive original jurisdiction vested in the workers’ compensation court by N.J.8.A. 34:15~
48 over all claims for workers' compensation benefits. Respondent alse erroncously
claims on page 2 of its briefl that the Appellate Division stated in Forgash that
proceedings under 18A could not be used to "supplement” the function of the compensation
court. In fact, the opinion states that a proceeding pursuant to that statute may not be
used to "supplani' the court's function. This is a telling slip. See, Forgash at 467.
Respondent also cites the case of Theodore v. Dover Bd. of Ed,, 183 N.J. Super. 407 (App.
Div. 1982), for the proposition that determination of the factusl issue of causal

relationship is best served by exhaustion of the administrative process by initial decision

by the Division of Workers' Compensation.

DISCUSSION AND CONCLUSIONS OF LAW

The question presented is whether the worker's compensation statute, N.J.5.A.
34:15-48, precludes the Commissioner of Education from rendering & decision on an
application for sick leave benefits pursuant to N.J.S.A. 18A:30-2.1 before the matter has
been decided by 8 workers' compensation court. For the reasons set forth below, 1
CONCLUDE that the Commissioner is not so precluded and may proceed to entertain and
decide petitioner’s application for siek leave, but that the Division of Workers'
Compensation is not bound by that determination.

Education law provides at N.J.S.A, 18A:30-2:1 that:

Whenever any employee, entitled to sick leave under this chapter, is
absent from his post of duty as a result of a personal injury caused by
an accident arising out of and in the course of his employment, his
employer shall pay to such employee the full salary or wages for the
period of such absence for up to one calendar year without having
such absence charged to the annual sick leave or the accumulated
sick leave provided in sections 18A:30-2 and 18A:30~3. Salary or wage
payments provided in this section shall be made for absence during
the waiting period and during the period the employee received or
was eligible 1o receive a temporary disability benefit under chapter
15 of Title 34, Labor and Workmen's Compensation, of ihe Hevised
Statutes. Any amount of salery or wages paid or payable to tie
employee pursuant to this seetion shall be reduced by the amount of
any workmen's compensation award made for temporary disability.
(Emphasis added.)
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As noted, the Commissioner of Eduecation is given jurisdiction over controversies
and disputes under school law by N.1.S.A. 18A:6-9. Jurisdietion of the Division of Workers'
Compensation is established by N.J.S.A. 34:15-49 which provides, in part, that "[tlhe
Division of Workers' Compensation shall have the exclusive original jurisdiction of all

claims for workers’ compensation benefits under this chapter {emphasis added).™ The

essencr of respondent's argument is that the vesting of exclusive original jurisdiction in
the Division effectively preeludes the Commissioner from granting sick leave for service-
connected disabilities under Title 18A,

In the first place, the plain language of the statutes, when read alone or
together, does not require the result urged by respondent. MN.J.S5.A. 1BA:30-2.1 clearly
envisions the award of payments, in appropriate cases, during the waiting period for
workers' compensation and during the period the employee may have received or was
eligible to receive temporary disability benefits. The statute is further clear that any
salary or wages paid under it are to be reduced by the amount of the workers
compensation award. Clearly then, N.J.S.A. 18A:30-2.1 was intended to establish a
complementary mechanism f{or the payment of sick leave at salary level to employees for
service-connected disabilities, which supplements the scheme of reimbursement and
compensation established by the Workers! Compensation Act.?

In Forgash, the Appellate Division clearly stated that:

Moreover, as the express function of N.J.S.A. 18A:10-21 is to
complement worker's compensation benefits Tor a strietly limited
time period, a proceeding pursuant to that statute rmay not be
utitized to supplant the function of the compensation court, Id, at
466-67, (Emphasis added.) By its terms, this statute contempiates a
Erior-" determination of & compensable injury by the compensation
court before consideration by the Commissioner or the eligibility of
the injured employee for the additional benefits provided by statute.

2&.].8.}\. 34:15-12 provides for payments based on a percentage or weckly wage (e.g.
20%). N.J.5.A. 18A:30-2.1 allows for payment or salary which makes up the difference
and applics before workers' compensation is awarded if the Commissioner chooses.

3This statement is dieta in that Forgash concerns whether a compensation judge's hands
are tied by a2 Commissioner's compensation decision under 18A:30-2.1. That section does
not expressly contemplate a prior determination by a compensation court and, indeed,
expressly allows for payment during the workers’ comp waiting period, as well as
deduction of any chapter 34 benefits later paid from 18A payments already made.
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Nothing in N.J.S.A. 34:15-49 contradiets the essential conclusion that chapters 18A and 34
are complementary. That statute vests original and exclusive jurisdiction of all claims for
workers' compensation benefits made under that chepter in the Division of Workers'
Compensation. it does not preclude, expressly or implicitly, the grant of payment of sick
leave by the Commissioner under Title 18A because those benefits are distinct and
separate from workers' eompensation benefits provided under Title 34, although the two
are to be considered together in the sense that payment of sick leave under the education

law is to be reduced by any workers' compensation award.

Respondent's erronecus statement claiming that the Appellate Division stated
that Title 18A could not be used to "supplement” rather than supplant, the function of the
compensation board clearly crystalizes the central weakness in respondent's reading of the
law. In Forgnsh, as well as other decisions, the courts recognize that the very purpose of
Title I8A is to complement or supplement the workers' compensation benefits for a
limited period. See also, Theodore v. Dover Bd. of Fd. at 418. The concern of the
Appellate Division in Forgash was that the Commissioner of Edueation not use 18A to
“sypplant” or disregard the funetion of the compensation court, whose distinetive funetion
and expertise qualify it as the more appropriate tribunal for adjudication of work-related

injuries. Torgash concerned only the issue of whether a prior determination by the
Commissioner of Edueation could be used to foreclose further consideration by the
compensation court under the doctrines of res judicata or collateral estoppel. Such &
reading of 18A would not, the Appellate Division concluded, be consistent with Title 34,
which vests exclusive original jurisdiction over workers' compensation benefits claims in
the Division. The concern of N.J.S.A. 34:15-49 was primarly to protect the workers'
compensation court, an administrative tribunal, from having its jurisdiction whittled away
by petitions filed in Superior Court. See, Doe v. St. Michael's Mcdical Center of Newark,
184 N.J. Super. 1 {App. Div.1982). In this instance, the Commissioner of Education acts as
a parallel administrative body applying a distinet, though related, mechanism to award
benefits. The Appellate Division in Torgash established that the Commissioner of
Eduention eould not, by awards of sick leave, supplant the function of the compensation
court. It did not decide, or even imply, that it could not supplement it, which is the clear
intent of N.J.5.A. 18A:30-2.1. A different result is not dictated by the Supreme Court's

decision in Handleman, which merely eraphasizes that workers' compensation elaims
should arise in the first instance in the Division of Workers’ Compensation. An application

for sick leave under 18A is & different matter, although it relates to the same events angd
injuries.

-6~

2396




You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 3274-86

1t is further noted, however, that while the Commissioner of Edueation has
statutory authority to praceed to consider an application for sick leave benefits under
18A:30-2.1, before decision by the compensation court there might be valid reasons in any
given case to hold consideration of the 18A claim pending determination by the Division
or the underlying question of caussal connection between employment and injury.

DISPOSITION

On the basis of the above [indings of fact and conelusions of law, it is hereby
ORDERED that the respondent’s motion for summary decision dismissing the appeal for
lack of subject matter jurisdiction be and is hereby DISMISSED, and this matter is
referred to the Commissioner of Education pursuant to N.LS.A. L:1-13.3(b} as an initial
decision. Further proceedings on the underlying factual issue of causal econnection
between the work and disability will be held in abeyance pending, resclution of the
jurisdictional issue,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make & final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become 1 final decision in accordance with
N.J.S.A. 52:14B-10.

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

/l/u; ,zoft?f}z W

DATE 7 RICHARD J. RPHY,. ALY
<

Receipt Acknowledged: ~ -~m

i"h wete M. g e i

AUG 2 7R

DATE DEPARTMENT OF EDUCATION

Mailed To Parties:

AUG 2 2 1986
DATE

sc/ds

e
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SHARON TOMPKINS,
PETITIONER,
v. : COMMISSIONER QF EDUCATION

BOARD OF EDUCATION OF THE TOWN- : PARTIAL SUMMARY DECISION
SHIP OF BAMILTON, MERCER CQUNTY,

RESPONDENT,

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. The Board's exceptions and
petitioner's reply exceptions were filed within the time prescribed
by N.J.A.C. 1:1~16.4a, b and c¢.

In its exceptions the Board admits, through an error in
dictation, incorrectly using the word ‘supplement’” instead of
“gupplant' in quoting a citation from the Appellate Divigion
decigion in Forgash v. Lower Camden Cty. School, 208 N.J. Super.
461, 467 (App. Div. 1985). Notwithstanding its 'slip in dictation™
(Board's Exceptions, at p. 2), it is the Board's ''position that a
determination by the Commissioner of causal connection in these
types of cases would, indeed, supplant the original exclusive
jurisdiction of the workers' compensation court to find causal
connection between the word place and the injury.*x**” (Board's
Exceptions, at p. 2) (emphasis in text)

Citing Forgash, supra, Handelman v. Marwen Stores Corp., 53
N.J. 404 (1969), and N.J.S.A. 18A:30-2.1, the Board contends that
"{pirimary Jurxsd1ct10n ghould and must 1lie in the workers'
compensatzon division in order to obtain the benefit of that court's
expertige in the instant matter, thereby dzmxnlshxng the possibility
of an incongistent or wrong decision.” (Board's Exceptions, at
p. 4, citing also Texag & Pacific R.R. Co. v. Abilene Cotton 0il
Co., 204 U.S. 426 (1907); Far East Conference v. United States, 342
U.S. 570 (1952)) Because Forgash prohibits the Commigsioner of
Education from deliberating on the instant matter until a workers'
compensation court makes a determination of causal connection, the
Board argues, petitioner is not entitled to payment of her full
galary under N.J.S.A. 18A:30-2.1 at this time. ''Such a result is
not only required by statutory construction by the courts, it is
demanded by theories of judicial economy and exhaustion of the
administrative process.****  (Board's Exceptions, at p. 4) The
Board further argued that primary jurisdiction should lie in the
workers' compensation division in order to obtain the benefit of
that court's expertise in the instant matter. Finally, the Board
claims that "[i]t 1is curious that the administrative law judge
indicates that the workers' compengation court should 'in any given
case' make the initial determination of causal connection between
employment and injury.” (Board's Exceptions, at p. 5, quoting the
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Initial Decision, ante) The Board urges instead that in every
instance, the workerg' compensation court should make the initial
determination of causal connection.

Petitioner's reply to the Board's exceptions agrees with
the decision of the ALJ that the Commissioner of Education does have
jurisdiction to entertain a claim pursuant to N.J.S.A. 18A:30-2.1.
Petitioner submits that Forgash v. Lower Camden County School, 208
N.J. Super. 461 (App. Div. 1985) ''merely holds that the Commissioner
cannot bind the Division of Worker's Compensation by his
determination.' (Petitioner's Reply Exceptions, at p. l) Further,
petitioner avers that "[tlhe case of Handelman v. Marwen Stores
Corp.[.,] 53 N.J. 404 (1969) is clearly inapplicable since it dealt
exclusively with the Division of Workers' Compensation’s
jurisdiction to hear claims for workers' compensation benefits in
the first instance for the development of a full factual record
before any reviewing or appellate tribunal would have an opportunity
for a de novo review." (Petitioner's Reply Exceptions, at p. 1)

Petitioner suggests that the Commissioner's jurisdiction
over school law claims is original and primary. Since the instant
matter arises under N.J.§.A. 18A:30-2.1, it was appropriate for the
ALY to deny the Board's Motion for Summary Decision, argues
petitioner.

Petitioner requests that the decision of the ALJ be
affirmed and that the matter proceed to plenary hearing.

Upon review of the record before him, the Commissioner
concurg with the determination of the Office of Administrative Law
that the Commissioner of Education is not precluded from rendering a
decision on an application €for sick leave benefits pursuant to
N.J.S.A. 18A:30-2.1 before the matter has been decided by a workers'
compensation court, ‘'‘but that the Division of Workers' Compensation
i§ mnot bound by the Commissioner's determination.* {(Initial
Decision, ante)

The Board's exceptions bring nothing new to the record, but
rather reiterate the arguments it posited before the ALJ. Whether
or not the Board's substitution of the word ‘'supplement" for
"supplant" in quoting from Forgash, supra, was a "telling slip”
(Initial Decision, ante) or merely an inadvertent error in
dictation, the Commissioner is in accord with the discussion and
conclusions of the ALJ as contained in the initial decision. See
Herman Masino v. Board of Education of the Township of West
Deptford, decided by the Commissioner November 20, 1980, State Board
rev'd/rem'd July 1, 1981. He notes disagreement with the phrase
found in the 1nitial decision, ante, however, wherein the ALJ
suggested that the Division of Workers' Compensation '***has the
last word on causal connection between the work and the hurt."”
Instead, the language found in Masino is the correct statement of
the subject matter jurisdictional bounds of the Commissioner in
regard to the instant matter:

*#xEven  though compensation  under N.J.S.A.
18A:30-2.1 and wunder the Workers' Compensation
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Law both depend on a factual finding that the
injury arises out of and in the course of one’s
employment, the Commisgsioner clearly has
jurisdiction to determine that issue insofar as
the provisions of title 18A are involved.
wWhether or not an award will also be made under
the Workers' Compensation Law will be decided by
the Division of Workers' Compensation. That does
not mean, however, the Commissioner cannot
determine the same factual issues for the purpose
of applying N.J.S.A. 18A:30-2.1

(Slip Opinion, at p. 2) (emphasis supplied)

Thus, the Commissioner finds that a determination rendered
under N.J.S.A. 18A:30-2.1 ig a wholly separate finding with its own
standard of review from that rendered under Chapter 15 of Title 34,
Labor and Workmen's Compensation, of the Revised Statutes, although
their factual findings may be the same. Finally, the Commissioner
notes with approval the ALJ's comment that:

It is further noted, however, that while the
Commissioner of Education has statutory authority
to proceed to consider an application for sick
leave benefits under 18A:30-2.1, before decision
by the compensation court there might be wvalid
reasons in any given case to hold consideration
of the 18A claim pending determination by the
Divigion or (sic) the underlying question of
causal connection between employment and injury.
(Initial Decision, ante)

Accordingly, the Board's Motion for Summary Decision dismissing
the Petition of Appeal for lack of subject matter jurisdiction is
hereby dismissed with prejudice. The Commissioner accepts the
recommendation of the Office of Administrative Law and adopts it as
the final decision in this matter for the reasons expressed in the
initial decision as modified above. It is further ordered that the
matter now proceed to plenary hearing on the merits.

COMMISSIONER OF EDUCATION

OCTOBER 3, 1986
Pending State Board
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State nf New Heraey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 2893-86
AGENCY DKT. NO. 115-4/86

WALTER P. CAMPBELL,
Petitioner,
V.
POINT PLEASANT BOROUGH
BOARD OF EDUCATION,
Respondent.

Welter F. Campbell, petitioner, pro se

James Brady, Esq., for respondent (Novins, Parley, York, DeVincens & Pentony,
attorneys)

Record Closed: August |, 1986 Decided: September 8, 1986
BEFORE DANIEL B. MC KEOWN, ALJ:

Walter P. Campbell {petitioner), a defeated candidate for election to
membership on the Point Pleasant Borough Board of Education at the annual school
election held April 15, 1986, requested sn inquiry be conducted into seven general
allegations that irregularities statutory violations of N.J.S.A 18A:l4-1 et seq., School
Elections, were committed during the election. The Commissioner of Education
transferred the matter to the Office of Administrative Law as 8 contested case under the
provisions of N.J.5.A. 52: -1 et seq. A prehearing conference was conducted May 29,
1986 at which the issues weu.: refined, procedural matters were addressed, and a hearing
scheduled for July 17, 1986. The hearing was conducted, as scheduled, in the Point
Pleasant Borough Municipal Courtroom, Point Pleasant. The record closed August 1, 1986
for reasons to be discusse ost.

New Jersey Is An Fqual Opportunity Fmplover
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BACKGROUND FACTS

On or sbout April 22, 1986, petitioner filed with the Commissioner a two page
letter consisting of seven allegations. At the prehesring conference, petitioner withdrew
five of the seven stated allegations. Two allegations remained viable for hearing. The
issues, therefore, with which the scheduled hearing concerned itself are as {ollows:

1. Whether the allegations contained within either Counts 1 and/or 2 of the
inquiry request are, if proven to be true in fact by a preponderance of
credible evidence, are sufficient to grant the regquested relief of setting
aside the election conducted April 15 and to order a special election.

2. If the allegations are true but nevertheless insufficient to grant the
requested relief, to what relief, if any, is petitioner entitled.

Petitioner was advised he carried the burden of going forward and the ultimate
burden of persuasion on the truth of his allegations. The Board, prior to hearing, moved to
dismiss by memorandum filed June 9, 1986, The motion was held in abeyance pending a
response from petitioner. No response was filed by petitioner prior to the time of
heearing.

Counts |1 and 2 are reproduced here in full:

1. Campaign Literature Distribution

s. Campaign literature placed in teacher mailboxes in school
distriet buildings on afterncon of April 14. (Principals’
lerters to verify this.)

b.  Point Pleasant Borough Teachers Association newsletter,
distributed to staff mailboxes on morning of April 14,
contsined front page campaign article urging staff to
elect Bittenbinder and Magley.

2.  Campaign literature was introduced into the classroom and
discussed by the students in Mrs, Stavres' (former Brielle Board
of Educstion member) class. Parental complaint was made to
Mr. Campbell. Mr. Campbell referred the complaint to Dr.
DeBellis, Superintendent of Sehools.
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At the scheduled hearing on July 17 and despite not having answered the motion
to dismiss, petitioner was granted the opportunity to bring forth documentary evidence or
sworn testimony regarding the truth of his allegations. Petitioner produced no witnesses
but explained that those who had personal knowiedge regarding the truth of his allegations
are all Board employees or have relatives employed or have children in school.
Consequently, petitioner explains they refused to testify for fear of Board reprisal.
Petitioner does rely in large measure on a series of documents contained within P-1 to
prove the truth of his allegations. Those documents include election material for two
successful candidates, letters ostensibly from the school superintendent to the Ocean
County superintendent of schools, memoranda from the school principal to the
superintendent and association newsletter, & Board policy, and other similar kinds of
documents. However, petitioner produced no witnesses who could authenticate that the
documents were used as he alleged in Counts ! and 2 above.

At the conclusion of the hearing, petitioner was advised his evidence in support
of the charges was at best weak. In any case, petitioner was granted until August 1, 1986
within which to respond to the Board's motion to dismiss. Once again, petitioner failed to
respond to the motion.

CONCLUSION

1 declin¢ to rule on the Board's Motion to Dismiss because its argument in
support thereof raises significant legal issues regarding constitutional rights of free
speech. These issues have not been joined in any manner. Consequently, the Board's legal
argument should not now be addressed particularly when & ruling on the merits of the
substantive allegations may be entered.

In view of the absence of evidence produced by petitioner to prove the truth of
the allegations brought against the conducet of the annual school election held April 15,
1986 in the Borough of Point Pleasant, 1 must CONCLUDE petitioner Walter F. Campbell
has failed to carry his ultimate burden of persuasion \ecordingly, the ailegations
contained within Counts 1 and 2 of the inquiry are deer to be without merit and are
hereby DISMISSED.

It is so ORDERED.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not 50 act in forty-five {(45) days and unless sueh time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.8.A. 52;:14B-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

C 2 Lo

D B. MC EEOWN, AL

SEp 2 1985 ReceipCcknowledged:,

T e T RN A 2
2

DATE DEPARTMENT OF EDUCATION

SEP 151986

DATE

se
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EXHIBIT LIST

P-1 (Petitioner's documents)
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IN THE MATTER OF THE ANNUAL

SCHOGL ELECTION HELD IN THE : COMMISSIONER OF EDUCATION
SCHOOL DISTRICT OF THE BOROUGH OF : DECISION

POINT PLEASANT, OCEAN COUNTY.

The record and initial decision rendered by the 0Office of
Administrative Law have been reviewed. No exceptions were filed by
the parties.

Upon careful review of the record of this matter, the
Commissioner agrees with the findings and the conclusion of the
Office of Administrative Law that Petitioner Campbell failed to
carry his ultimate burden of persuasion in proving the truth of the
allegations concerning the conduct of the annual school election
held April 15, 1986 in the Borough of Point Pleasant.

Accordingly, the Commissioner accepts the recommendation of
the O0ffice of Administrative Law dismissing the Petition of Appeal
and adopts 1t as the final decision in this matter for the reasons
expressed in the initial decision.

IT IS SO ORDERED.

LUITL D S EUNYR OF EDUCATION
OCTOBER 6, 1986
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&

Shtate of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6736-85
AGENCY DKT. NO. 333-10/85

FLORA TURNER,
Petitioner,
v,
BOARD OF EDUCATION OF
THE CITY OF CAMDEN,
Respondent,

Tina E. Bernstein, Esq., for petitioner (Kivler & Halper, attorneys)

M. Allan Vogelson, Esq., for respondent (Mitnick, Vogelson, Josselson &
DePersia, attorneys)

Record Closed: July 18, 1986 Decided: August 29, 1986
BEFORE RICHARD J. MURPHY, ALJ:

STATEMENT OF THE CASE

Flora Turner (petitioner) appesals from the action of the respondent Board of
Education of the City of Camden (Board) in withholding her annual increment pursuant to
N.J.S.A. 18A:29-14. She claims that she is being unfairly singled out by the Board in
retaliation for previous tenure charges and that she suffers from & number of medical
problems which hamper her performance. The question presented is whether the action of
the Board in withholding her increment was arbitrary and capricious. This opinion af{irms
the action of the Board and dismisses the appeal.

New Jersev Is An Fyual Opporasuty Emplover
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PROCEDURAL HISTORY

The petition of appeal was filed on October 7, 1985, and answered on October 15,
The matter was referred to the Office of Administrative Law for hearing on October 23,
1985, and a prehearing conference was held on February 28, 1886, to settle the issues.
The full hearing commenced on July 1 and was completed on July 2. The record was
closed on July 18, 1986, after receipt of exhibits and post-trial submissions.

FINDINGS OF FACT

Petitioner claims that the action of the Board in withholding her increment at its
meeting on June 24, 1985, was arbitrary and capricious, without rational basis for good
cause and f{xrther induced by imbroper motives contrary to N.J.S.A. 18A:29-14. She
further claims that she did not receive prior notice of the meeting or subsequent written
notice setting forth the reasons for the withholding. At the prehearing conference an
additional allegation that the action of the Board was ultra vires and in direct violation of
N.J.S.A. 1BA:6-10 was abandoned by petitioner and voluntarily dismissed. The Board
generally denied the allegations and raised the defense that the withholding of the
increment was based on petitioner's performance.

With respect to that performance, petitioner claims that she received biased
treatment from the administration of the Northeast Elementery School, where she had
been for two years, and pointed to the actions of Principal Frances Gibson, among others.
She claimed that from the outset at Northeast Elementary School she was singled out by
Gibson who introduced her, saying that she might not be around long. Petitioner aiso
alleged that she complained of heating conditions in her classroom both in the hot and
cold months and received no real help until April 1986. She further stated that she
generally did not get supplies on time, and that for several months her supplies were given
to the assistant principal, Mrs. Johnson. As to performance evaluations, petitioner claims
that she was evaluated on a number of occasions the day after she was ill or hospitalized
or had to deal with family illnesses or deaths. She cited a number of medical conditions,
including thyroid, heart, and nervous system which impaired her performance and required
medieation. Principal Gibson and other evaluyators were aware of these conditions.
Petitioner claims that the source of the bias was her successful defense of tenure charges
which arose at & different school.
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Evaluations were performed by Principal Gibson on petiticner's performance on
April 2, April 16 and May 29. She also received evaluations from Director W.J. Farmer,
who had previously observed the petitioner and been involved in the prior tenure
proceedings. Farmer was the director of elementary education in Camden in 1985.
Petitioner was also observed by Mrs. Gavin, the elementary supervisor on February 15.
Another evaluation was conducted on March 2 by Mrs. Johnson, assistant principal of
Northeast Elementary School. All of these evaluators found problems with petitioner's
teaching procedures, and most had questions as to her management of various matters,
ineluding supplies and equipment. Principal Gibson, in her April 16 evaluation, focused on
classroom technigues and noted that some of the games utilized were not sppropriate to
the level of the students and also that petitioner's discipline was ineffective, She further
noted problems with preparation and use of plans, handling of routine items, as well as use
of school supplies (P-1). Petitioner was evaluated twice on April 16 at her request
because of her claims of problems with & thyroid condition. The earlier evaluation, also
performed by Principal Gibson, noted problems with teaching procedures in the areas of
appropriateness of objectives, attention to relationships and use of group work. After
that morning math lesson, petitioner requested that she be permitted to re-do the same
lesson later in the day because of health problems. Gibson's final and annual performance
report of May 29 also cites problems with teaching procedures and management.
Petitioner maintains that she did not receive these written reports until May 30, and she
had not been advised of any of defects in her performance during the course of the year.

Evaluations performed by others in addition to Principal Gibson also focused on
teaching procedures and management, Director Farmer noted on April 2, 1985, that she
felt the petitioner was making excuses for not teaching because she had been absent on
Monday and was not prepared to teach on Tuesday. She also had substantive comments
concerning the presentation of a math class (R-4), An earlier review of petitioner by
Florence Gavin on February 15, 1985, also revealed problems with teaching presentation.
On that occasion, petitioner asked the evaluator to come back another day because of her
mother's recent illness. Gavin eventuslly left at petitioner's request and intended to
return when her schedule permitted, A second observation by Gavin on March 8 also was
critical of teaching procedures Involving what she thought was wasted time. That
evaluation aiso followed a day on which petitioner was absent and she used this as an
excuse, according to Gavin, for lack of preparetion. Another evaluation by Mrs. Johnson
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on May 7, some two months later, indicated continuing problems with teacher procedures

end management, including classroom presentations.

Petitioner took issue with these evaluations both at the time they were made and
in her testimony. She clsimed that the timing of the evaluations was unfair and, in and of
itself, demonstrates bias because many were performed on or after days of absence.l

In addition, petitioner claimed that the substance of the evaluations does not
accurately reflect her teaching procedures and management. She provided rebuttals to
several of the evaluations, and either disagreed with the comments or provided some
explanation, such as illness or death in the family. She did agree that some of the
eriticisms offered were valid and cleims that she attempted to adapt her teaching
methods accordingly. She discounts the evaluations done by Assistant Principal Johnson,
as being carbon copies of those done by Principal Gibson, who she claimed was biased
against her. She also states that she has received previous increments and positive
evaluations. She further cited various "catty" comments made by Gibson and Farmer as
evidence of their prejudice against her.

Principal Gibson as well as Director Farmer and Assistant Prinecipal Johnson,
denied any bias towards petitioner and claimed that their evaluations are based on
observation of her classroom performance. Ms. Gibson also noted that she was in no way
involved in the prior tenure pmceeding.2 Ms. Johnson, as Ms. Gibson, claimed no previous
knowledge of petitioner. She further stated that it was her practice and the practice of
the Northeast School to have teachers evaluated four times in one year, and claimed that
the petitioner is prone to exaggeration to such an extent that she felt necessary to have
Ms. Gibson in on some conversations for the record. All the witnesses denied timing their
evaluations to coincide with previous absences of the petitioner, and expressed sympathy
for her physical conditions.

1These would include evaluations on Februry 15, March 8, April 2, April 16 and May 29
following her absence on May 22.

ZDirector Parmer and Ms. Gevin did have some connection to those prior proceedings by
virtue of their official positions, but neither was a witness.

-4
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Having heard the testimony and considered the evidence, ! FIND the following

FACTS:

2.

4.

That the petitioner was evaluated by four professional educators, including
Principal Gibson, Assistant Principal Johnson, Director Farmer and
Flerence Gavin, on at least six occasions between February and May 9,
1985, and that both Principal Gibeon and Ms. Gavin performed two
evaluations, or agreed to come back at a later time when it was requested

by the petitioner;

That all the evaluations indicated perceived problems with teaching
procedures and management, as discussed sbove and of which the
petitioner was made aware;

That many of the evaluations were conducted in close proximity to days of
absence due to illness and other factors, but that at least two were
rescheduled, and further, that there is no evidence that this was done in an
intentional manner in order to place the petitioner at a disadvantage.
Observations performed on May 7 and May 29 were done well after days of
absence;

That the petitioner is suffering from a number of physical conditions,
including thyroid condition and a heart problem, but that these are
controliable by medication and do not disable her from performing her
classroom duties.

ISSUE

The issue is whether the Board acted arbitrarily and capriciously in withholding
petitioner's increments under N.J.S5.A. 18A:29-14. For the reasons set forth below, 1
CONCLUDE that the action of the Board should be affirmed and the sppeal dismissed.

The statute in question provides that "any board of education may withhold, for
inefficiency or other good cause, the employment increment, or the adjusted increment,
or both, of any member in any year by a recorded role call majority vote of the full

-5
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membership of the board of education.” N.J.S.A. 18A:29-14. The evidence presented by
the Board in this instance amply demonstrates such good cause in the form of difficulties
with teaching procedures substantiated by the observations of four different professional
educators on as many as six ocecasions in a four-month period. On at least two of those
occasions, the petitioner requested, and was allowed, to have the observation delayed
because of illness or other adverse circumstances the day before. These evaluations
concern substantive and procedural matters of teaching methods end management and are
replete with constructive suggestions to the petitioner for improvement of her teaching.
it is salso clear the principal and others made an attempt in their evaulations and
observations to take into consideration the physical impediments under which petitioner
was suffering.

There is no direct evidence that petitioner's prior successful defense against
tenure charges biased the school administration so as to make any fair evaluation
impossible. While Dr. Johnson and others may have been sware of petitioner's successful
defense against tenure charges, and consequently subjected her to somewhat eloser
evaluation as a result, this was not, in and of itself, arbitrary or inappropriate as long as
that evaluation was done in a full and fair manner. The record reflects that it was, and I
conclude on that basis that the action of the Board in withholding petitioner's increment
had a ample rationsl basis and, therefore, was not arbitrary and capricious so as to
warrant reversal. This is not a matter where a board of education or principal applied
arbitrary and baseiess presumptions which disregarded the full facts and the overall
circumstances which was the case in Basile v. Board of Education of the Borough of
Eimwood Park, 2 N.J.A.R. 199 (1980). Rather, after full and fair evaluation, the Board in
this instance reasonably concluded that petitioner's teaching procedures and management

practices were not sufficient to warrant an increment.

DISPOSITION

On the basis of the above findings of fact and conclusions of law, it is hereby
ORDERED that the action of the respondent Board in withholding petitioner's annual
increment be and is hereby affirmed and the petition of appeal dismissed.

-6~
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make 8 final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in aceordance with
N.J.S.A. §2:14B-10.

1 hereby PILE my Initial Decision with SAUL COOPERMAN for consideration.

A,‘«. 7,7//?% [

DATE J RICHARD J. RP Kk)[.]}
Receipt Acknowledged:
SEP 2 1986 ) }.. s 1 Sl
DATE A ENT OF ED TION

SEP 4 1986

DATE

ds

-Te
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FLORA TURNER,
PETITIONER,

V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
CAMDEN, CAMDEN COUNTY,

RESPONDENT .

The record and initial decision rendered by the Office »f
Administrative Law have been reviewed. No exceptions were filed by
the parties.

Upon a careful review of the record of this matter, the
Commissioner agrees with the finding and the conclusion of the
Office of Administrative Law that the Camden City Board of Education
did not act in an arbitrary or capricious manner in withholding
petitioner's 1985-86 annual increment.

The Commissioner adds that 'the annual increment is in the
nature of a reward for meritorious service to the school district.”
North Plainfield Education Ass'n v. Bd. of Ed., 96 N.J. 587, 593
(1984) quoting Bd. of Ed. of Bernards Tp. v. Bernards Tp. Ed, Ass’n,
79 N.J. 311, 321 (1979) It is not an entitlement. The Commissioner
observes that regular attendance and good health are basic com-
ponents to satisfactory performance as a teacher. He notes with
approval the comment made by the principal in the instant matter on
petitioner’'s April 2, 1985 evaluation:

Suggestions:

1. Avoid making excuses for not teaching. Your
absence on Monday is no reason for not
teaching on Tuesday. Remember, everyday
(sic) vyou don‘t teach, you deny students
valuable learning opportunities. (P-4}

Accordingly, the Commissioner accepts the recommendation of
the Office of Administrative Law dismissing the Petition of Appeal
and adopts it as the final decision in this matter for the reasons
expressed herein and in the initial decision.

COMHMISSIONER OF EDUCATION
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Statr of New Jersey

QFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 800-86
AGENCY DKT. NG, 3-1/86
TRENTON EDUCATION ASSOCIATION,
Petitioner,
\2
TRENTON BOARD OF EDUCATION,
Respondent.

Richard A. Friedman, Esq., for petitioner (Ruhlman, Butrym and Friedman,
attorneys)

Hope R. Blackburn, Esq., for respondent {Lemuel H. Blackburn, Jr., attorney)
Record Closed: July 14, 1986 Decided: August 22, 1986
BEFORE BRUCE R. CAMPBELL, ALJ:

Action for an order of the Commissioner of Education declaring that the Trenton
Board of Education (Board) has improperly reduced the salaries of certain teaching staff
members and directing restoration of the salary of each affected member to the
appropriate sum and place on the salary guide. The petition also seeks restoration and
adjustment of all emoluments, including but not limited to pension credit.

The issue to be tried is whether the salaries of certain teaching staff members
have been improperly decreased and, if so, to what relief they are entitied.

The matter was opened before the Commissioner of Education when the Trenton
Education Association {Association) filed a petition of appeal on January 6, 1986. The
Board filed its answer on February 3 and the matter was transmitted on February 4 to the
Office of Administrative Law for determination as a contested case, pursuant to N.J.S.A.
52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq. After notice, a prehearing conference was

NesvJersev 1 An Fgnal Oppornanie Fiaplover
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held on April 1, and the matter was set down for hearing on June 9. The parties also
agreed to submit a joint stipulation of facts by May 16. On June 4, I received a message
{from counsel that no issues of fact remained in contention. Counsel asked leave to submit
the matter for summary disposition. They also requested a one-week extension of time in
which to file the joint stipulation of facts.

On June 5, I wrote to counsel stating, among other things:

1. The hearing set down for June 9, 1986, is adjourned.

2. Counsel will prepare a joint stipulation of faets and submit it to me by
June 17, 1986,

3.  The petitioner's papers relative to the summary disposition are due on June
24, 1986,

4. The respondent's papers are due on July 1, 1986.

Counsel were unable to meet this schedule but, with permission, completed all submissions
on July 14.

STIPULATIONS OF FACT

The parties stipulate and I hereby adopt as FACTS in this matter the following:

1. On or about April 15, 1985, the teaches signed contracts for the 1985-1986
school year. Copies of the contracts are attached hereto as Exhibit "A".

2. The contracts were marked "salary to be adjusted upon ratification of new
contract. Salary subject to audit.” The salary amount was based upon the
next salary step for the 1985-1986 school year under the terms of the 1983
through 1985 salary guide.

3. On August 29, 1985, the Trenton Board of Education ratified &8 new

contract.
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8.

9.

16.

.

The new contract altered the salary step system previously in existence.

In August through September 1986, the Business Department of the Trenton
Board of Education was both understaffed and in the process of switching
to 8 computerized system.

Rather than wait until the system was fully operstional and all entries
were checked for aceuracy before paying the teachers, the Business
Department decided to pay the teachers and then verify the salaries.

Due to a clerical error, Level 13 on the salary step scale was omitted,

This omission resulted in placing teachers who should have moved to Step
13 on Level 12 and placing teachers who should have stayed on Level 13 on
Level 14.

The teachers received these erroneous paycheeks on September 13, 1985,

After the first paychecks but, on or before September 27, 1985, the
Business Department of the Trenton Board of Education discovered that
the following ten teachers had been erroneously overpaid in their first
paychecks for the 1985-1986 school year:

Sharon Davis;

Nancy Puri;

Patricia Jackson;
Gloria Tunstall;

Mary Taylor;

Winifred Ramsey;
Charles Hill;

Robin Young;
Marjorie Albright; and
George Montgomery.

After the first paycheck but, on or before September 27, 1986, the

aforementioned ten teachers were notified of the erroneous payment and
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12.

3.

14.

15,

18.

17.

18.

their salaries were adjusted to their proper contractual levels in the second
paycheck of the school year which was issued on September 27, 1985,

As & result of the discovery of this error, a review of all salaries was
performed for each teacher listed on the payroll. See attached Affidavit
of David Shafter for a full description of the review, marked as Exhibit
"Bﬁ.

The review revealed approximately 70 teachers who had been erroneously
paid.

On or before Qctober 1, 1985, the date of the issuance of the next payroil
checks, the affected teachers were given notice of the error and the
method which would be used to rectify it. The 30 techers who had been
erroneously palid on Level 12 were moved to Salary Level 13.

The remaining 32 teachers erroneously paid on Level 14 were paid on Level
13. Thg overpayment made in the first two checks was deducted from
these teachers' paychecks over a ten-week period.

The yearly overpayment for most of the teachers would have been
$1,033.50 per teacher. The majority of the ten teachers who were overpaid
in only one check received a $52.00 overpsyment. The majority of the 32
teachers who were overpaid for two paychecks received an overpayment of
$104.80. Deducted over a ten-week period this resulted in a $20.80
deduction per check. ’

The total amount of the overpayment, if the teachers are kept on the
erroneously paid level, is $46,833.50.

The total amount of the underpayment, had the underpaid teachers been
kept on the erronecusly paid Jevel, was $29,549.00.

The teachers’ payroll checks were issued in accordance with the normal and
proper procedures used to sign teéachers’ payroll.  Pursuant to this
procedure the checks are not seen or signed by Board members.
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20. A list of the overpaid teachers slong with the yearly amount of the
overpayment, should the Board be required to pay the erroneously set
salaries, is attached hereto as Exhibit "C".

Copies of the 1985-86 employment sagreements between the Board and 39
teaching staff members are appended to the stipulation of facts as is an affidavit of the
Assistant Secretary for Business Services for the Board. The petitioner expressly does not
stipulate that an audit took place as suggested by the Assistant Secretary's affidavit.
There seems little question, however, that an employee of the Business Services
Department made a thorough review of all teachers’ salaries upon discovery that some
teachers had been overpaid in the first paychecks of the academic year issued on
September 11, 1985,

PETITIONER'S ARGUMENTS

The petitioner contends salaries of Trenton teachers were improperly reduced.
The teachers are entitled to have their salaries restored to the same sum and levei that
the Board fixed at the beginning of the 1985-86 school year and to be compensated for any
differences in salary and monies deducted by way of recoupment. The Commissioner of
Edueation has stated in many decisions that where there is & mistake in placement by the
board of a teacher on a salary schedule and the teacher is not responsible for the error,
the teacher's salary eannot be reduced nor can monies be recouped in an attempt to
correct that error. Honaker v, Hillsdale Bd. of Ed., 1980 S.L.D. 898; Conti v. Montgomery
Tp. Bd. of Ed., OAL DKT. EDU 711884 (Apr. 25, 1985), rev'd, Comm™ of Ed. (June 10,
1985), rev'd St. Bd. (July 2, 1986); Galop v. Hanover Tp. Bd, of Ed., 1975 S.L.D. 358, affd,
St. Bd., 1975 S.L.D. 366.

In Galop, the petitioner had been placed at a certain step on the salary guide by
board action. The board discovered the error and withheld monies from Gallop's salary.
The board argued that its acts were legal and reasonable measures to correct an
administrative error. The Commissioner held that because Gallop was not responsible for
the error and had received payment in the incorrect amount for several months, she could
rely upon the board's official act setting her salary at that level for one school year.
Further, the board was bound by its initial action in setting her salary. Accordingly, the

2419



You are viewing an archived copy from the New Jersey State Library.

QAL DKT. NO, EDU 800-86

Commissioner held that the board was not entitled to recover any portion of the salary it
had paid to Galop and was not entitled to reduce her monthly rate of salary payments.

The petitioner urges that the Galop rule is applicable to this case. Here, because
of clerieal error, 42 teachers were placed on the next salary step of the salary guide and
paid at that level for one or two pay periods in the 1985-86 school year. The error was in
no way the teachers'. The teschers had no reason to suspect that they were being paid
erroneously. Consequently, the Board is bound by its actions and obliged to continue to
pay the teachers according to the salaries fixed at the beginning of the school year. At
the very least, the Board is not permitted to recoup the monies it paid the teachers in
error.

in Rivers v. Mercer County Vo-Tech Schools Bd, of Ed., OAL DKT. EDU 1368-83
{Nov. 30, 1383), aff'd, Comm'r of Ed. (Jan. 17, 1884), the petitioner claimed his employer
had illegally reduced his salary during November 1982. The board, while admitting that it
began to pay petitioner in the 1982-81 school year at the annual rate of $24,760, took no
official action to fix his salary for 1982-83 and contended further that its action reducing
his salary from $24,760 to $24,050 during November 1982 was & legal action taken to
correct an error. The ALJ found that although there was no evidence the board had
formally set the petitioner's salary at any level, the petitioner had reason to rely on the

board's action. Since he was not responsible for the error, which fixed and paid his salary
at a higher level on the guide then that to which he was entitled, he was maintained at
that salary for the remainder of the school yesar.

in Bree v. Boonton Bd. of Ed., OAL DKT. EDU 737-84 {Jun. 21, 1984}, adopted,
Comm' of Ed. (Aug. 8, 1984), the board guestioned during the petitioner’s thirteenth year
of employment whether he had been properly piaced on the salary guide in his first year of
employment in the district. The board determined he had been improperly granted salary
credit for two years of teaching experience before coming to the district. The board

determined his 1983-84 salary by deducting two years' experience from what it would have
been. The board {roze the petitioner's salary for the 1984-85 school year. The ALJ found
and the Commissioner agreed that if an error was made in the petitioner's salary
placement in his first year of employment, it was a unilateral error on the board's part.
The petitioner's salary interest vested after the board acted in establishing his guide
placement during his first year of employment. Efforts to recoup the salary payments
allegedly made in error in the manner described were improper. The Commissioner
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emphasized that the error was unilateral and that the borrd was estopped from trying to
recoup the monies.

The petitioner here argues that as in Rivers and Bree, the Trenton teachers were
actually paid the allegedly improper salaries entirely because of the Board's action and
not because of an misrepresentation or error on the part of the teachers. The Board must
be estopped from trying to realign their salaries for this year or recovering monies paid,

The petitioner also urges that it is unlawful to reduce a teacher’s salary or to
place him at a lower step on the salary scale once the step is fixed. N.J.S.A. 18A:28-5,
Tenure of teaching staff members, and N.J.S.A. 18A:6-10 et seq., the Tenure Employees
Hearing Law, both prohibit the reduction in salary of any tenured teaching staff member
except for inefficiency, ineapacity, unbecoming conduct or other just cause.

In another case of administrative error, Anson v. Bridgeton Bd. of Ed., 1972

S.L.D. 638, three teachers' salaries were set at a higher level than provided by the salary
guide. The board argued that it izssued new statements of salary only to correct an
administrative error that eame to light upon an objective examination of personnel [iles.
At 640, the Commissioner stated:

Petitioners acquired vested rights to the salary established for them
by the Board's adoption of their salary placement. The Board notified
each petitioner of his salary for the 1970-71 school year. If there had
been a mistake in the placement of petitioners on the salary guide, it
was not of their making and they cannot, as teachers under tenure, be
deprived of a right they had acquired by the action of the Board in
fixing their salaries for the 1970-71 school year.

The Commissioner finds and determines, therefore, that the Board
only computed and offered salaries to petitioners for the sehool year
1970-7, which petitioners had accepted and were receiving, The
Board's unilateral action, which resulted in petitioners being paid at
lower salaries, is in violation of petitioners' vested rights as
protected by the provisions of the Teachers’' Tenure Act.

In the present case, the majority if not all of the teachers were tenured. As
such, they had a statutory right not to have their salaries reduced without just cause. The
teachers were in no way responsible for the errors and should not be required to earry the
burden as a practical matter or a statutory one. They acquired vested rights to the salary
steps on which they were actually paid at the commencement of the school year. This is
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true even though there is no evidence that the Board fixed the salaries by formal

resolution. Rivers, above.

The Board suggested that the salaries of the teachers in question were
"ineorrectly paid” but not "wrongfully set.,” This is a distinction without a difference
given the clear and obvious intent of the above mentioned cases to place the burden for
administrative clerical errors on the board and their administrative staffs which were
responsible for them. The Commissioner in Galop warned boards and their administrative
agents that they are responsible to investigate, know and examine the facts material to a
proper consideration of an issue before them before acting on the matter so as to avoid
"careless and inadvertent error.” When & board, acting as a body, or its administrative
officers in their official capacities, fail in that duty, and there is reasonable reliance upon
their official acts, they should not be permitted to undo their deeds, particularly where
tenure rights are implicated,

In this case, the Board's business department, rather than check for accuracy
before paying the teachers, decided to pay the teachers and then verify their salaries. It
was then discovered in late September and mid-October, after the issuance of paychecks,
that clerical errors had occurred. The teachers were not responsible for the errors and in
8]l likelihood they were unaware of the errors. The burden must fall on the Board through
its administrative staff, which was totally responsible for the errors. The Board cannot
escape responsibility by the notation on the contracts that "Salary to be adjusted upon
ratification of new contract. Salary subject to audit." The intent of those provisions was
to indicate that salaries were temporary and subject to the outcome of pending contract
negotiations. This contingency was resolved, however, by ratification of the new contract
on August 29, 1986. Higher salaries having been set, the Board may not look to this
language to justify changes made because of administrative errors after ratification.

A determination that the teachers here are entitled to be paid at the salary fixed
at the commencement of the school year and/or are entitied to be repaid the monies
which were recouped by the Boerd in an sttempt to "rectify" their salaries would not be
an award of windfall or unreasonable proportions. Such & precaution is arguably aimed at
individual gains and not those obtained as a group. Were this not so, the individual rights,
particularly of tenured teachers, would fall vietim to situations such as the one at hand
where ihe Board has made an error affecting many employees. Awards of "windfall
proportions” by their nature, suggest that the individual affected is on notice that there
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has been an error. Such was not the case here and all the petitioners should be granted
the relief requested.

BOARD'S ARGUMENTS

The Board first contends that the petitioners are barred from litigating the issue
of salary adjustments as to ten specified petitioners because the ten were notified by a
memorandum on or before September 27, 1985 that an error had been detected in their
first paychecks for the 1985-88 school year and that their next paychecks would be
adjusted accordingly. In order to comply with the provisions of N.J.A.C. 6:24-1.2, a
petition as to these ten teachers would have had to be filed no later than December 27,
1985. However, the present petition was filed on January 3, 1988, seven days beyond the
filing deadline.

The Commissioner has ruled on many occasions that the 90-day filing period, as
provided by N.J.A.C. 6:24-1.2, begins to run from the date of notice of the action, rather
than the date the Board actually takes the action or the date on which the action becomes
effective. Riely v. Hunterdon Central High Bd. of Ed., 173 N.J. Super. 109 {App. Div.
1980). Because the 90-day filing period for these ten teachers commenced on or before
September 27, 1985, any dispute which the petitioner had concerning the action of that
date should have been brought before the Commissioner no later than December 27, 1985.

T take official notice that the 30th day following September 27 is December 26,
not December 27.

The Board further argues that the petitioner Association filed this appeal on
January 3, 1986. Therefore, the petition must be dismissed with respeet to the ten
teachers on the basis of notice to them on or before September 27, 1985 advising of an
error in their salaries and the correction of their salaries. The Board acknowledges that
the Commissioner had discretion concerning the rule "where a strict adherence thereto
may be deemed inappropriate or unnecessary or may result in injustice.® N.J.A.C. 6:24-
1.17. In this event, the burden is on the petitioner to establish ecompelling reasons to
justify enlargement of the 90-day period. The nature of the present matter just does not
show compelling circumstances to warrant a relaxation.
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As the facts demonstrate, the September 11, 1985 overpayment was based on an
erroneous interpretation and application of the newly negotigted contractual salary scale.
The affidavit of the assistant secretary shows that errors, as a result of misapplications of
the newly negotiated contractual salery scale, were made in the first checks of
approximately 72 teachers.

The monies involved in this case are publie, not private, funds. An expenditure
of monies for unwarranted salaries would constitute illegal utilization of public funds
which the Commissioner cannot encourage.

The petitioner cannot claim its members detrimentally relied on the Board's
action. The notification of the salary error was sent to the first ten teachers on or before
September 27, 1985. All other notices were sent by October 1i, 1985. At that time, ten
teachers had received only one paycheck. The remaining 32 overpaid teachers had
received only two paychecks for the 1985-86 school year. Another 30 teachers were
underpaid for the first two pay periods. The respondent was entitled to rely upon the
limitation found in N.J.A.C. 6:24-1.2 and to sssume that its action in amending the
salaries of the employees would be final.

The Board also asserts it was legally entitled to adjust the staff members’ 1985~
86 annual salaries in September and October 1985 upon discovering that the teachers were
being paid at the wrong levels because of a clerical error in implementing the new labor
contract. This error caused 30 teachers to be underpaid and 42 teachers to be overpaid,
These corrections did not violate the staff members' tenure rights.

The Board cites N.J.S.A. 2A:49-! in support of its riéht to recover school distriet
monies which have been erroneously paid. The Board asserts that the statute recognizes a
publie interest in protecting public funds. The facts show that certain feaching staff
members were overpaid and underpaid in two pay periods as & result of the erroneous
elimination of salary step 13 from the salary guide in September 1985. All errors had been
corrected by October 27, 1985. The facts also show that the 42 overpaid teachers would
each receive $1,033 more than the amount to which they were entitled. Because step 13
was erroneously omitted from the salary scale, those teachers who should have moved to
step 13 remained at step 12 and those who should have stayed at step 13 moved to step 14.
The teachers had no entitiement to the additional monies. Immediately upon discovering
the error, the Board notified petitioners in writing. After notice, the Board then deducted

-10-
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the monies which had been erroneously paid to the first group of ten teachers on
September 27, 1985 and the other group of 32 teachers on October 11, 1985, The Board also
raised the salaries of the 30 underpaid teachers retroactive to September 1985.

The Board's adjustment of the teaching staff members’ salaries and the recovery
of monies overpaid was entirely legal and warranted,

In 1972, New Jersey adopted the rule articulated in federal courts and other state
jurisdictions. Bd. of Ed. of Passaic v, Bd. of Ed. of Wayne, 120 N.J. Super. 155, 163, 164
{Law Div. 1972}, certif. den., 84 N.J. 508 (1974). Simply stated, the rule is that a
municipality or school district may recover public funds paid under mistake of law. At
163-184, the court stated, ", . ., this court will adept the majority view and hoid that
municipalities may recover payments made under mistake of law. The reasoning behind
such a decision is that this court does not fee] that a municipality or subdivision thereof,
a8 the instrument of the people, should be bound by a misinterpretation of the law by the
authorities in charge.”

i the Board were ordered to compensate the teachers overpaid in error at a
higher wage than they had a right to receive, the public would be penalized. The Board
acted immediately to correct all errors and made sslary adjustments upward and
downward as soon as {easible.

The Board also argues the present case is distinguishable from all prior cases
that have held a school distriet may not recover money erroneously paid to teachers once
that salary has been set by the board, The leading case, Galop, above, is distinguishable.
There, the board took action to recover money paid as the result of an administrative
error which erroneously computed the amount of credit to which the petitioner was
entitled. The error was made in Octaober 1973 and was adopted by a formal resolution of
the board. No recovery for the error was sought until March 1975, five months later. A
total of $412.50 had been overpaid.

In the present case, the Board took no formal action setting the erroneously paid
salaries. Moreover, the salaries the Board did establish were expressily made subject to

audit.

In Galop, the Commissioner stated at 385:

- 11 -
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[W1hile relatively smell sums, as herein, may be decided in keeping
with those precedents established in past school law decisions, he
{the Commissioner] will in no way support any errors which might
conceivably bestow unearned salary benefits of windfall proportions
or in such amounts as to threaten the thorough and efficient
operation of a local schoot distriet.

The aggregate amount sought by the petitioner is in excess of $46,800. This
clearly is of windfall proportions. At a time when the Board is under orders from the
State Board of Education to cut $2,000,000 from its budget, an award to teachers of
unearned salary totalling over $40,000 could threaten the thorough and efficient operation
of the sehool distriet.

No New Jersey court decision has held that correcting a cierical error in a
teacher's salary amounts to & tenure violation. All of the recent cases decided by the
Commissioner have dealt with relatively smal! amounts of money which have been
erroneously paid over a period of months or even years. In the present case, however, the
error was made in one and/or two paychecks. It was discovered and rectified in less than
one month. To require the Board to pay $46,833.50 unearned is a grave harm to exact for
a clerical error.

As the Appellate Division stated in Williams v. Bd. of Ed. of Deptford Tp., 192
N.J. Super. 31, 42 (App. Div. 1983), aff'd on other grounds, 98 N.J. 319 (1985), "We must be
mindful of the faet that public funds are involved. An erroneous pasyment due to a

misinterpretation of the law inures to the detriment of the taxpayers of the school
district. Hence, on balance equity demands that the Board be permitted to recoup moneys
paid under such cireumstances and reetify its error.”

The Board submits that if it must overpay the subject teaching staf{ members, it
must aiso continue to underpay those who were mistakenly underpaid at the same time.

The Board asserts it cannot be bound by the salary set forth in the September 27,
1985 notice since it never voted to approve the incorrect salaries, Because the Board has
the sole authority to establish an employee's salary, it cannot be bound by the erroneous
salaries paid in September 1985 when such figures were merely computed by employees
who were understaffed and converting to & computerized system. The Board derives its
authority to establish salaries pursuant to N.J.S.A. 18A:16-]1 which states, among other
things, that each board of education, subject to the provisions of this title and any other

~12-
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law, shall fix and alter employees’ compensation. Furthermore, N.J.S5.A. 18A:29-4.1

provides, among other things, that a board may adopt & salary policy, including salary
schedules, for all full-time teaching staff members which shail not be less than those

required by law. In addition, N.J.S.A. I18A:1l-] gives broad power to boards to make, amend
and repeal rules for their own government and the transaction of their business.

The Commissioner has considered all of these statutes and concluded that "the
sole authority and responsibility for 'fixing' or 'establishing' a salary for an employee of a
local board of education rests solely with that board," Gersie v. Clifton Bd. of Ed., 1972
S.L.D. 462, 466. The issue of whether loeal boards can delegate the authority to fix and

establish salaries was also dealt with in Gersie and answered in the negative. The
Commissioner ruled, citing Vandenbree v. Wanaque Bd. of Ed., 1967 S.L.D. 4, 6:

As to the purported contract executed by the President and Secretary
of the Board with Petitioner . . . there is no evidence of the requisite
action as set forth in R.S. 18:7-70 [now N.J.S.A. 18A:I6-1; 17-15; 17-1T;
17-19; 17-20] . .. to authorize the execution ol the contract. Action
of the President and the Secretary of the Board in this case cannot be
held to satisfy the statutory requirement . . . . Absent such an
authorization the contract must be held to be void and of no effect.

The Commissioner in Gersie went on to say, "Therefore, in the instant matter,
absent affirmative action by the Board in the form of a duly-passed resolution, the
allegation that the Board Secretary's memorandum . . . "fixed” petitioner's salary . .. is

without merit.”

As attested to by the assistant secretary, the Board here did not take any formal
action to approve the 1985-86 salary payments to the subject teaching staff members.
The Board voted only that the teachers be paid pursusnt to the terms of the newly
negotiated contract. The Payroll Office then computed and erroneously omitted salary
step 13, resulting in overpayments and underpayments. Neither the Payroll Office nor any
staff person had the power, in light of the aforementioned statutes and case law, to "fix"
or "establish” teachers’ salaries at any amount, especially an incorrect and higher amount

than one to which a teaching staff member is entitled,

The fact that the teachers signed the September Notice of Intent subject to
ratification of a new contract and subject to audit does not "fix" the salaries at the wrong

- 13-~
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level, In view of its clear action merely to approve the negotiated salary guide, the Board
cannot be bound by the erroneous figures in the September 1985 paychecks.

Payment of the higher salaries to the teaching staff members will result in a
windfall to them of $46,833.50 and would seriously threaten the Board's budget and its
ability to provide a thorough and efficient system of free public education. As the
Commissioner stated in Galop, above, he will not support errors that would bestow
unearned salary benefits of windfall proportions. He also stated in that case that he
would not support errors that would threaten the thorough and efficient operation of a
local school ditrict. If the Trenton Board were tequired to pay teachers at the salaries
initially overpaid in September 1985, the impact would be substantial in light of the fact
that the Board is under an order to cut 32,000,000 from its budget. There is no
justification for jeopardizing the distriet's operation. Even though an error was made, the
effect of the error on the petitioner was minimal. On the other hand, perpetuation of
that error would penalize the Bosrd as well as those teachers who arguably would be
required to give back monies to which they were entitled. Under all these circumstances,
the Commissioner must deny the present petition.

DISCUSSION AND DETERMINATION

On August 29, 1985, the Board ratified a new labor agreement with the
petitioner. That contract altered the salary system previously in effeet (Stipulations 3
and 4). The Board's Business Department was concededly understaffed and in the process
of changing over to a computerized system (Stipulation 5). However, as set forth in
Stipulation 6, rather than wait until all entries were checked for accuracy before issuing
the first paychecks of the 1985-86 academic year, the Business Department decided to
pay the teachers and then verify the salaries. It is admitted that beeause of a clerical
error, Level 13 on the slary scale was omitted (Stipulation 7). This led to the errors and
confusion chronieled in the balance of the Stipulations which, in turn, led to the present
appeal.

Although the Teacher Quality Employment Act, N.J.S.A. 18A:29-5, L. 1985,
¢.321, effective September 8, 1985, repealed and replaced several provisions of Chapter

29 of Title 18A, Compensation, N.J.S.A. 18A:29-14 was undisturbed by that act. N.J.S.A.
18A:29-14 states, in pertinent part:

- 14 =
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Any board of edueation may withhold, for inefficiency or other
good cause, the employment inerement, or the adjustment
increment, ot both, of any member in any year by e recorded
roll eall majority vote of the full membership of the board of
education, 1t shall be the duty of the board of education, within
10 days, to give written notice of such action, together with the
reasons therefor, to the member concerned. The member may
appeal from such action to the commissioner under rules
prescribed by him.

Thus, concerning the teachers who were underpaid because of the clerical error,
immediate adjustment of their salaries was right and proper lest the Board be in violation
of N.J.S.A. 18A:29-14, The Board's argument that, if it is required to continue to pay
those teachers who were erroneocusly overpaid, it must also continue to underpay those

teachers who were erroneously underpaid, must be rejected.

1 aiso reject the Board's attempted reliance on N.J.S.A. 2A:49-1. That statute
provides "10 freeholders of such municipality or [school] district who have paid taxes on
real estate in such municipality or school district” may maintain an action if moneys,
funds or other property shall have been obtained, received or paid wihtout right. The

statute is inapposite on its face to the present case.

The balance of the case was addressed succinctly by the State Board in Conti,
above. In that matter, the petitioners were peid at the level specified in their
employment contracts in the 1983-84 school year. After their initial employment, it was
discovered that their placements on the salary schedules were not in accord with the
collective bargaining agreement in effect in the distriet. In April 1984, the board
resolved to maintain the petitioners at the salaries they were receiving for the balance of
the 1983-84 school year, but to hold them at that level for the 1984-85 school year until,
in effect, the salary guide caught up to them. The petitioners appealed the latter action.
The initial decision and the State Board decision concluded that the board could properly
hold the petitioners at their present salary levels until the guide caught up to them.

The State Board explained:

Nor do we find that the Board's corrective action constituted an
increment withholding to which N.J.S.A. 18:29-14 would be
applicable.  N.J.S.A. 1BA:29-6 Trepealed 1985) defines an
" employment increment as an ennual increment of a specific

-~ 15 -
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statutory amount to be granted each full-time teaching staff
member for one "year of employement." That same provision
defines "year of employment” to include employment for one
academic year in any publicly owned and operated college,
sehool or other institution. . . . [W]e therefore conclude that
N.J.S.A. 18A:29-14 applies only when a board acts to withhold
an annual increase to which a staff member is entitled by virtue
of years of employment and not to situations such as in this
case where there is not an entitlement to the increase based on
years of employment.

The common thread in Honaker, Galop, Rivers, Bree, and Anson is administrative
error. It is true that some of these cases advert to a mistake of law. However, I FIND
and CONCLUDE that a mistake of law is not at work in this matter. A mistake of law

arises when & party, having full knowledge of the facts, comes to an erroneous conciusion
as to their legal effect. See, Brodzinski v. Pulek, 70 N.J. Super. 63 (Chan. Div. 1961).
Rather, | FIND that the administrative error in this case is a mistake of fact.

The administrative errors admitted here cannot be condoned. The problems
caused thereby are obvious and far reaching. While in no way excusing the responsible
employees' failure to verify the system before running checks for the first pay period, this
judge believes errors of this type to be a fact of life in this computer sge. To leave any
party, whether a political subdivision of the State or not, without a remedy for such errors
seems excessively harsh and inconsistent with common expetience in the everyday world.

Although Conti makes clear that a board mey hold a teaching staff member who
has been overpaid at his or her place on guide until the guide catches up, it does not
overrule the holding of the long line of Commissioner decisions cited above that once
fixed and paid, a salary may not be reduced, even if calculated in error, without resort to
N.J.5.A. 18A:29-14 or the Tenure Employees Hearing Law, N.J.5.A. 18A:6-10 et seq. The
ordinary meaning of the word "fix" is to determine, settle or make permanent. According
to Black's Law Dictionary 573 (rev. 5th ed. 1979}, the term imports finality and certainty.
In United States v. Masonite Corp., 316 U.S. 265 (1541), the Supreme Court stated that
prices are fixed when they are mutually agreed upon, Salaries sre not the same thing as
prices, but an analogy does exist. The setting of prices in & sales contract is very much

like the setting of salaries in a collective bargaining contract. When the Board ratified
the labor agreement on August 29, 1985, it aceepted - it fixed ~ the schedule of salaries

-16 -

2430

i 2N o aiTpere e




You are viewing an archived copy from the New Jersey State Library.

QAL DKT. NO. EDU 800-86

the two parties had agreed upon. The subsequent error was administrative error. At no
time did the Board fix the improper salaries.

Viewing the controversy [rom another perspective, it is appareat that if the
Board were required to pay the subject teaching staff members at the higher levels for
the 1985-86 school yesr, it could maintain them at those levels until the salary guide
caught up to them. The question, then, is not one of mare money, for it is obvious that
the teachers would come out at the same place in the end. It is merely a question of when
the money would be paid. It is also clear that, unlike the line of cases cited above, the
errors here, both of overpayment and underpayment, were quickly noticed and rectified.
The 32 teachers who were erroneously paid at a higher level for two pay periods had that
amount deducted from their paychecks over a subsequent 10-week period. As set forthin
Stipulation 16, most of the teachers who were overpaid were overpaid by only $52 or $104.
This is not an insignificant amount to a teaching staff member. On the other hand,
common sense dictates that to overpay each of these teachers in excess of $1,000 for the
year would have a susbstantial cumuiative impaet on the Board's financial situation. The
$46,833.50 of cumulative overpayment certainly was not budgeted, By the same token,
the Board did not hesitate to repay the amounts erroneously held from certain teaching
staff members even though perpetuating them at the wrong salaries would have meant a
saving of $29,549,

In addition to the previously adopted facts | FIND:

1.  The error compigined of was a mistake of fact, not a mistake of law.

2. The Board did not fix the erroneously calculated salaries complained of.

3.  Although the Board ratified a contract containing the correct salary
figures, clerical errors caused certain teaching staff members to be paid at
the wrong rates in the first and/or second pay periods of the 1984-85

academic year.

4. As soon as the errors were discovered, a review of all salaries was
performed (Stipulation 12).

-17 -
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5. Ry October 11, 1985, all affected teaching staff members were noticed of
the error and of how it would be rectified.

In consideration of the foregoing, | CONCLUDE that neither N.J.S.A. 18A:29-14
nor N.J.S.A. 1BA:6-10 et seq. was violated in the present case. The compelling
consideration here is that there was not an entitlement to the increases, concededly paid
in error, based on years of employment. [ further CONCLUDE that there was no failure
to pay an annual increase based on years of employment, The 30 teachers who had been
erroneously paid at step 12 were moved to step to 13 on or before October 11, 1985.
While mindful of the tenor of Commissioner decisions prior to the State Board decision in
Conti, nevertheless, | CONCLUDR that the corrective action taken by the Trenton Board
of Education in this matter was proper under the circumstances and there is no relief to
which the petitioner is entitled.

Accordingly, it is ORDERED that the petition of appeal be and is hereby
DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B~10.

- 18 -
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1 hereby PILE my Initial Decision with SAUL COOPERMAN for consideration.

22 Avsus— /98¢

DATE UCE R. CAMPBELL, ALJ |

Receipt Acknowledged:

AUG 25 1986 S;i % ;
DATE DEPARTWENT OF EDOCA

AUG 26 1386

DATE
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TRENTON EDUCATION ASSOCIATION,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
TRENTON, MERCER COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Exceptions were filed by
petitioner within the time prescribed by R.J . A.C. 1:1-16.4a and b.

Petitioner objects to the initial decision and relies on
the brief submitted to the ALJ as demonstration that the ALJ erred.

Upon a thorough examination of the record in this matter
and the legal arguments advanced by each of the parties, the
Commigssioner accepts the recommended decision of the Office of
Administrative Law as modified herein and as explained below.

I. Entitlement to Higher Salaries for Duration of 1985-86

Firstly, the Commissioner concurs with the ALJ's finding
and conclusion that at no time did the Board take official action to
fix or set the erroneous salaries paid out to the teachers in this
matter. This factor distinguishes it from all but one of the cases
cited by petitioner in its brief, cases wherein official board
action was deemed to have bestowed vested rights to the salaries set,

The exception to those cases is Rivers, supra. wherein no
official board action was taken. The case 1s nonetheless
distinguishable insofar as three months prior to the board's
official action to correct the salary error, the petitioner had
received a letter from the superintendent notifying him of the
following:

Please be advised that the members of the Board
of Education of the Vocational Schools in the
County of Mercer, at the regularly scheduled
meeting held Tuesday, August 17, 1982, approved
your annual salary of $24,760 retroactive from
July 1, 1982 for school year 1982-83.

(Slip Opinion. at p. 6)

It was determined that Rivers justifiably had reason to rely on this
letter, particularly when coupled with the fact he had been paid at
that salary for four months prior to the board's action to reduce
his salary $710 to make it consistent with the negotiated contract.

2434
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A second distinguishing factor between the instant matter
and each of the cases cited by petitioner relates to the duration of
the error prior to corrective action. In present matter, the error
was discovered within two paychecks as opposed to the other cases
which ranged from 3.5 months in Dowd v. Bd. of Ed. of East Orange,
decided February 26, 1986 to years in Anson, supra, and Bree, supra.

A third and the most critical distinguishing factor between
the present case and all prior cases dealing with error in salary
relates to the amount of financial impact involved. The oft-quoted
passage from Galop, supra. has bearing on this issue and is repeated
below.

The Commissioner is further constrained to state
that, while relatively small sums, as herein,
[$412.50], may be decided 1n keeping with those
precedents established in  past gschool law
decisions, he will in no way support any errors
which might conceivably bestow unearned salary
benefits of windfall proportions or in such
amounts as to threaten the thorough and efficient
operation of a local school district.®xx

(emphasig supplied) (1975 S.L.D. at 365)

The amount of money at issue here is not a ’relatively
small" sum, albeit that any one salary overpayment may be deemed
s0. What the instant matter presents which distinguishes it
dramatically from any other school law decision dealing with error
in salary 1s the large number of erroneous sgalaries involved. An
expenditure of $46,833.50 unbudgeted funds would be regquired if the
Board were ordered to reimburse the 42 overpaid teachers the
difference between their contractual entitlement for 1985-86 school
year and the amount of salary erroneously calculated by the payroll
personnel. Thus, the Commissioner fully agrees with the ALJ's
statement that "#**common sense dictates that to overpay each of
these teachers in excess of §1,000 for the year would have a
substantial cumulative impact on the Board's financial
gituvation.**=** (Initial Decision, ante)

Lastly, but admittedly not as important as the factor
addressed above, the Commissioner agreeg with the ALJ's observation
which reads:

Viewing the controversy from another perspective,
it is apparent that if the Board were required to
pay the subject teaching staff members at the
higher lewvels for the 1985-86 school vyear, it
could maintain them at those levels until the
salary guide caught up to them. The question,
then, is not one of more money, for it is obvious
that the teachers would come out at the same
place in the end. It is merely a question of
when the money would be paid.*** (Id., ante)
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If petitioner's request for relief were granted in this
matter, the Board would be required to pay out in one lump sum
$46,833.50. In the Commissioner's judgment, common sense and sound
fiscal management would be defied if this decision required the
Trenton Board to expend such a staggering amount in unbudgeted funds
for salaries erroneocusly calculated by clerical staff which were
quickly rectified, only to ultimately have the teachers®' current
salaries held in place until the guide caught up to them. Thus, the
Commissioner dismisses petitioner's claims for entitlement to the
erroneously calculated salary for the entire 1985-86 school year.

The Commissioner must stress, however, that he in no way
condoneg the managerial ineptitude demonstrated in this matter.
That a payroll which was based on a newly ratified contract and
which lacked official Board action getting specific salaries for
each staff could be released without thorough scrutiny by
management /supervisory staff 1is inexcusable. With respect to this
and in keeping with Galop, supra, the Commissioner cautions the
Board and its administrative officers to examine thoroughly and in
minute detail each and every matter related to contractual salaries
regardless of the ‘'pressures" this may create so as to avoid not
only the payment of unnecessary sums but disharmony and unnecessary
litigation occasioned by careless and inadvertent error.

II. Recoupment of Monies Erroneously Paid Out

Notwithstanding the above, the Commissioner does not agree
with the ALJ that the Petition of Appeal be dismissed in its
entirety. He concurs with petitioner's position that the Board is
not permitted to recoup through salary deductions the monies it had
already paid to the teachers prior to the discovery of the error.
While case 1law such as Galop, supra, and others is deemed
distinguishable from the instant matter insofar as entitlement to
continue for the remainder of the 1985-86 school year at the
erroneously calculated salary, the decisional law with respect to a
board being prohibited from deducting from a teacher's salary monies
paid out in error through no fault of the teachers is applicable
herein as well.

Thus, while the teachers herein are not deemed entitled to
continue at the erroneocusly calculated salary level, this does not
entitle the Board to reduce the salary they were entitled to by
making deductions from that salary when the errcor was through no
fault of the teachers. Such deductions would constitute a reduction
in salary contrary to N.J.5.A. 18A:28-5 and N.J.S.A. 1BA:6-10.
{Galop, supra; Anson, supra; Dowd, supra; and others) It must be
emphasized that the appropriate step for a board to take when the
issue of erroneous salary level arises is to hold the salary level

in place, not to reduce it through deductions.

Consequently, the Board is ordered to reimburse to the
teachers 1in question the amount improperly deducted from their
salaries once correctly established. The amount of money the Board
will be required to pay out, on the average of $52 for 10 of the
teachers and $104 for 32 of them, does not constitute so high a sum
as to preclude such relief.
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In ordering the above, the Commigsioner is aware that the
Board has raised the argument that N.J.A.C. 6:24-1.2 bars the claim
submitted by the 10 teachers who were noticed on or before
September 27, 1985 because the petition was alleged to have been
filed 7 days beyond their timeline. The issue was not addressed by
the ALJ. Therefore, assuming arguendo the Board is correct, the
Commissioner determines that given the circumstances in this matter
and in the interest of justice and fair play, relaxation of N.J.A. C.
6:24~1.2 (as authorized by N.J.A.C. 6:24-1.17) is warranted.

COMMISSIONER OF EDUCATION

October 6, 1986
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DXT. NO. EDU 2914-86
AGENCY DKT. NO. 145-4/86

IN THE MATTER OF THE ANNUAL
SCHOOL ELECTION HELD IN THE
SCHOOL DISTRICT OF SHAMONG
TOWNSHIP, BURLINGTON COUNTY

Lee B, Laskin, Esq., for the challenger, Ann Wisnewski (Laskin & Boteheos,
attorneys)

A. Lois Graham, a declared winning eandidate, pro se.
Stephen J. Mushinski, Esq., for the Shamong Township Board of Education (Parker,
MeCay & Criscuolo, attorneys)
Record Closed: July 10, 1886 Decided: August 22, 1986
BEFORE BEATRICE 8. TYLUTKI, ALJ:
This matter concerns the results of the April 15, 1986 school board election
for two full three-year term positions on the Shamong Township Board of Education
{Board). Ann Wisnewski, a write-in candidate for the April 15, 1986 election, challenged

the election results and requested the Commissioner of Education (Commissioner) to held
& recount and to initiate an inquiry into the matter, pursuant to N.J.5.A. 18A:14-63.12.

New Jersev Is An Fyual Opportinite Emplover
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PROCEDURAL HISTORY

The Commissioner referred the matter to the Office of Administrative Law on
April 30, 1986, for determination as a contested case, pursuant to N.J.8.A, 52:14F-1 et
seq. In addition, the Commissioner arranged for & recount of the ballots cast st the
April 15, 1986 election, which was condueted on April 29, 1986, by John B. Wright, the
Burlington County School Business Administrator, The results of the recount were the
same a3 those listed on the Combined Statement of Results of School Election (J-5), which
indicates the following:

CANDIDATES AT THE POLLS ABSENTEE TOTAL
James Skaggs, Jr. 282 ] 282
A. Lois Graham 143 1 144
Ann Wisnewski 83 0 a3
R.M. Galiagher 1 0 1

There were two candidates on the printed ballot; A. Lois Graham's name
appeared on line one and James Skaggs, Jr.'s name appeared on line two. There were no
printed numbers on the ballot next to the names of the candidates. Ann Wisnewski and
R.M. Gallagher did not appear on the ballot and received write~in votes.

At the recount, Mr. Wright questioned John Boldizar, the voting machine
custodian employed by the Office of the Burlington County Superintendent of Elections;
Marilyn Prado, the Board's business administrator-secretary; and the four officials who
were in charge of the April 15, 1988 election: Lillian Gardner, Nina King, Brenda
Choppine and Laura King. Mr. Wright concurred with the decision of the election officials
not to count 97 write-in votes for Ann Wisnewski and one write-~in vote for Ken Ruhland
since their names had not been placed at the appropriate locations on the voting
machines. For this election, the appropriate locations were lines one and two on the
voting machines.

The Commissioner, upon receipt of the report of the recount, issued a final
decision in this matter on May 20, 1988, in which he concluded:
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Accordingly, the Commissioner affirms the report of his authorized
representative and finds and determines that James Skaggs, Jr. and
A. Lois Graham were elected to full terms of three years each on
the Board of Education of the School District of the Township of
Shamong.

The record of this matter shall immediately be transmitted to the
Office of Administrative Law where an inquiry is pending into the
allegations made by Ms, Wisnewski. The purpose of this
transmittal is to supplement the record of the inquiry and to
permit any responsive statements made by those persons at the
time of the recount, which are contained in the report of the
Commissioner's representative, to be subject to further inquiry
under oath as deemed appropriate by the ALJ. This decision is
binding upon the parties unless a contrary determination is
rendered by the Commissioner upon receipt and review of the
initial decision to be issued by the Office of Administrative Law.

The final decision of the Commissioner, including the exhibits referred to in
the decision, were hand-delivered to the undersigned on May 21, 1986. On May 22, 1986,
there was & prehearing conference in the matter before the undersigned, at which time
the parties agreed that the issues are:

A. Whether any write~in votes for Ann Wisnewski which were
placed below line two on the voting machines should be
counted.

B.  Whether the school election workers should have counted four
votes which had been eliminated because the full name of the
person was not listed.

C. Whether the write-in votes should be counted if it is shown
that the voters were not given any information or were given
inadequate information relating to the procedure for write-in
votes by official school election workers.

At the prehearing conference, A. Lois Graham was represented by Dennis C.
Germano, Esq., and thereafter, Mr. Germano submitted 8 motion for summary judgment.
After reviewing this motion, as well as the response filed by Lee B. Laskin, Esq., on behalf
of the challenger, Ann Wisnewski, I denied the motion by order, dated June 20, 1986, on
the basis that there were factual questions which necessitated the taking of testimony at
8 hearing.
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The hearing took place on June 23, 1986, and after receipt of briefs, the
record in the matter closed on July 10, 1986. At the hearing, Mr. Laskin indicated that
the challenger would not be pursuing Issue B as identified herein. In addition, it should be
noted that Ms. Graham terminated the services of Mr. Germano and that she appeared pro
se at the hearing. Stephen J. Mushinski, Esq., did not participate at the hearing; however,
he was present at the prehearing conference and during the testimony of Ms. Prado at the
hearing.

FACTUAL FINDINGS

Based on the testimony of the witnesses and the exhibits received into
evidence, 1 FIND that the pertinent facts in this matter are not in dispute.

Some of the citizens of Shamong Township organized the Citizens Advocating
Sensible Taxation (C.A.8.T.). This organization sent literature to the registered voters of
Shamong Township urging them to vote for James Skaggs, Jr., and a write-in candidate,
Ann Wisnewski, at the April 15, 1986 school board election. In the material sent by
C.A.S.T., there was a sticker with the name "Ann Wisnewski" which could be used for the
write-in vote, and there was a photograph of part of a voting machine and instructions as
to how to cast a write-in vote {J-3). These instructions for the write-in vote procedure
state:

1.  To vote for a candidate of your personal choice, place finger
of left hand, on small lever indicated. Pull lever to right,
this will release window slides.

2. Pull to right the window slide of the designated office for
which you desire to cast your vote. Paper will then be
exposed for your write-in vote.

3. You must place an X after & written name or it is also
permissible to attach a sticker on the paper with a
candidate's name plus the X.

The photograph and instructions used by C.A.S.T. were obtained from the
Office of the Camden County Superintendent of Elections by John Weaver, one of the
organizers of C.A.S.T., who was assured that the write-in procedure was the same in
Shamong Township, even though it is located in Burlington County.
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At the hearing, 31 persons who voted at the April 15, 1986 schoo! board
election testified on behalf of Ann Wisnewski, and a number of these witnesses indicated
that they had received the C.A.S.T. literature and had read it before going to vote. Of
the witnesses. who read the literature, several alleged that they were confused or did not
fully understand the information regarding the write-in vote procedure.

Since the Board was aware of the write-in vote campaign, Ms. Prado
recommended that another voting machine be used for the April 15, 1988 election. The
Board agreed and two voting machines were ordered and inspected by Ms. Prado before
the election. On April 15, 1986, a single voting election Jocation was used for the Board's
election and for the Laurel Regional School Distriet e¢lection. These were separate
elections, and each used their own election machines and had their own election officials.
However, the same roll books of registered voters were used for both elections.

For the Board's election, there were four election officials: Nina King, the
judge of elections; Lillian Gardner, the inspector of elections; and Laura King and Brenda
Chappine, both clerks of elections. All four officials had worked during a number of
previous general and primary elections and had been trained by the Office of the County
Superintendent of Elections. None of the officials had received any specific training for
school board eleetions, and on April 15, 1986, they followed the procedures used for
general and primary elections.

As part of their instructions from the Office of the County Superintendent of
Elections, Ms. King stated that they were specifically told that they could not explain the
write-in vote procedure and were told to refer the voters to the written instructions. All
four election officials testified that they had received inquiries from the electorate on
April 15, 1986, regarding the procedure for write-in votes, and that their only response
was to advise the voters to read the write-in vote instructions which were located on the
voting machines. Thirteen of the voters who testified on behaif of Ms. Wisnewski were
told or overheard the election officials tell voters to read the instructions on the machine
regarding write-in votes.

On each of the two voting machines used for the April 15, 1986 election, there

was an attached white card (J-2) which gave the following instructions regarding the
write~in vote procedure:
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1. Do all other voting first {for candidates on printed ballot).

2.  To open write-in slot: Press release trigger to the right with
right hand thumb, At the same time open slot with left hand
index finger in line with the number corresponding to the
number by the office for which you desire to write in.

3. White paper shows - write in here. [On the card is a
phatograph showing two fingers accomplishing the action set
forth in instruction number 2.]

It was established at the hearing that on the two voting machines used for the
April 15, 1986 election, the release lever for the write-in votes was located between lines
13 and 14. John Boldizar testified that this lever is labeled "write-in release lever” on the
voting machines. Mr. Boldizar stated that for the April 15, 1986 election, lines 1 and 2
were to be used to vote for the candidates for the positions on the Board, lines 3 to 5 were
to be used for the school budget questions, and that lines 1 through 50 were open for
purpeses of receipt of write-in votes. According to Mr. Boldizar, it was the normal
practice for school board elections to have all the lines on the voting machine open for

votes,

Although I accept Mr. Boldizar's testimony as to the words on the label for the
write-in release lever, I should note that at least three witnesses for the challenger
testified that the words next to the lever indicated that the write-in vote should be placed
adjacent to the lever. Also, there was testimony indicating that the write-in release lever
on one of the voting machines was working improperly during the recount; however, there
was no evidence to indicate that there was & problem with this lever on the day of the
election.

Of the 31 voters who testified for the challenger, just a few stated that they
had only voted for two Board candidates on April 15, 1986, and only three felt that they
had properly placed their write-in vote for Ann Wisnewski. Sixteen of these voters
indicated that they had placed their write~in vote near the write-in release lever, since
they were either confused by the written instructions or felt that this was the right place
for the write-in vote. Four of the voters stated that they had placed their write~in vote
on either line 3 or 4, since they did not think it was appropriate to place it on a line which
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econtained the name of another candidate; and four other voters placed their write-in vote
on a line chosen at random. Three of the persons who testified stated that they did not
vote because they were either confused by the instruetions or were unable to open the slot
on the machine for the write-in vote.

Although I find that it is not material to the issues before me, 1 should note
that there was testimony during the hearing regarding conversations among the election
officials and conversations with Mr. Weaver, Ms. Prado and representatives of the County
Superintendent of Elections, as to where the write-in vote had to be placed in order to be
counted.

After he had voted and properly cast a write-in vote, Mr. Weaver got involved
in the conversations regarding the tabulation of write-in votes. Mr. Weaver stated that
the election officials had conflicting positions as to where the write-in vote had to be
placed. One official stated that the write-in votes had to be on the line opposite the
named candidate the person did not want to be elected, another official said that the
write-in vote could be on either line 1 or 2, and another official Stated that the write-in
vote could be placed on any line. At the hearing, Marie Giberson stated that she was the
person who tcld Mr. Weaver that the write-in vote had to be placed on the line opposite
the eandidate the person did not want to be elected. Although Ms. Giberson has been an
election offical in the past, on April 15, 1986, she was not working as an official and was
present only to vote in the Shamong election.

After telephone calls had been placed to Ms. Prado and the Office of the
County Superintendent of Elections, Mr. Weaver was informed that the write«in vote
should be placed on lines 1 or 2, but that the votes would be counted if they were placed
on any of the lines in column 1 of the voting machines. Mr. Weaver then left the voting
location and when he returned, he was informed that the Office of the County
Superintendent of Elections had indicated that the write-in votes would be counted only it
the vote appeared on the first three lines. Mr. Weaver again left the voting location and
when he returned, he was informed that the Office of the County Superintendent of
Elections had again called and stated that only the write-in votes that appeared on lines 1
and 2 would be counted. The 97 write-in votes for Ann Wisnewski which did not appear on
either lines 1 or 2 were not counted by the election officials.
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There is no question that there was confusion among the election officials as
to where the write-in votes had to be placed in order to be counted; however, there was
no testimony to show that any of this confusion was conveyed to any person before he or
she voted. The testimony clearly establishes that the election officials told voters only to
read the instructions relating to the write-in procedure, and even refused on several
occasions to give oral instructions regarding the procedure when they were guestioned by
voters.

CONCLUSIONS OF LAW

In closing, Mr. Laskin argued that the 97 write-in votes should be counted
because the persons casting these votes had attempted in good faith to vote for Ann
Wisnewski, and because the instruetions for the write-in vote procedure are unclear and
eonfusing. Mr. Laskin argued that it has been well established that election laws are to be
liberally construed to effectuate their purpose and should not be construed to as to
deprive voters of their franchise or render an election void for technical reasons. In re
Keogh-Dwyer, 106 N.J. Super. 567 (Law Div. 1969), aff'd 54 N.J. 523 (1969); In re Atlantic
Cty. Bd. of Elections, 117 N.J. Super. 244 (App. Div. 1971); Cavanagh v. Morris Cty.
Democratic Committee, 121 N.J. Super. 4306 (Ch. Div. 1972); In re Petition of Hartnett,
163 N.J. Super. 257 (App. Div. 1978); Mays v. Penza, 179 N.J. Super. 185 (Law Div. 1981).

As to the information given to the voters on April 15, 1986, ] CONCLUDE that
the election offieials properly followed the procedure of referring voters to the written
instructions contained on the voting machines, and that it would have been improper for
them to try to explain the write-in vote procedure to any person, unless the person was
handicapped. Although I recognize that the write«in vote procedure set forth in the
C.A.5.T. literature and on the card which was placed on the voting machines could have
been written in better and clearer language, 1 CONCLUDE that if the instruetions are
read carefully, the person will be able to complete the write-In vote procedure correctly.
Also, since there were only two Board positions and the school budget on the ballot, 1
CONCLUDE that the lack of numbers next to the names of the candidates should not have
cauged any confusion, even though there is a reference to numbers in the instructions for
the write-in vote. In addition, I CONCLUDR that the challenger has not shown that there
was any fraud or nonfeasance by the election officials at the April 15, 1988 election.
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in considering this matter, [ have considered Mr. Laskin’s arguments as well as
the legislative mandate set forth in N.J.5.A. 19:49-5, which in part, provides:

Ballots voted for any person whose name does not appear on the
machine as a nominated candidate for office are herein referred to
as irregular ballots. ... An irregular ballot must be cast in its
appropriate place on the machine, or it shall be void and not
counted,

Generally, the courts have not invalidated write-in votes for technical reasons,
stich as the failure to register a check mark or the failure to spell properly a write-in
candidate's name, so long as the person can be identified. In re Klayman, 97 N.J. Super.
295 (Law Div. 1987); Riecker v. Hartmann, 130 N.J. Super. 266 (Law Div. 1974); In re
Borough of South River, 26 N.J. Super. 357 (Law Div. 1953), vacated on other grounds, 27
N.J. Super. 109 (Law Div. 1953); In_the Matter of The Annusl School Election held in
Hopewell Twp., Cumberland Cty., 1978 S.L.D. 204. However, there is no precedent to
count write~in votes which were inappropriately placed. The placements of the write~-in

votes on lines other than 1 and Z were not technical errors or minor irregularities, and I
CONCLUDR that the Board's election officials properly decided not to count the 97 write-
in votes in issue.

Further, I recognize, as pointed out by Mr. Germano in support of the motion
to dismiss, that the Commission recently affirmed the decision not to count write-in votes
which were placed below the proper lines in a school board election. In the Matter of The
Annual School Election held in Haddonfield Borough, Camden Cty., 1981 S.L.D. 708.

DISPOSITION
For the reasons stated ahove, I CONCLUDRE that the determination that James
Skaggs, Jr. and A. Lois Graham were elected to full terms of three years each on the
Board be AFFIRMED, and that the proceedings in this matter be DISMISSED.
Although this initial decision conforms with the determination reached by the

Commissioner in his final decision of May 28, 1988, this initial decision is subject to
review by the Commissioner of Education.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter.. However, if Saul Cooperman
does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall bécome a tih;s.l decision in accordance with
N.J.5.A. 52:14B~10,

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

__Q:,,..J 2y (98¢ é-ﬁ-ﬁ; y:(,C:L.
DATE ¥ ’ ATRICE S. TYLUTKI, ALJ

AUG 25 1695 Receipt Acknowledged:o )
/ Lo
mé?f/aff at DEPARTMENT OF EDUCATION
Mailed To Parties:
AUG 2771986
BDATE
ks/e

-10 ~
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IN THE MATTER OF THE ANNUAL

SCHOOL ELECTION HELD IN THE : COMMISSIONER OF EDUCATION
SCHOOL DISTRICT OF THE TOWNSHIP : DECISION
OF SHAMONG, BURLINGTON (77 NTY.

The Commissioner has reviewed the record of this matter
including the initial decision rendered by the Office of
Administrative Law. It is observed that no exceptions to the
initial decision were filed by the parties pursuant to the
applicable provisions of N.J.A.C. 1:1-16.4a, b and c.

At issue herein is whether or not those write-in votes cast
for Ann Wisnewski, which were placed below line two on the voting
machines used in the election, should be counted inasmuch as such
votes were not placed in conformance with the provisions of N.J.§.A.
19:49-5, A proper determination of this issue cannot be reached
without further examination and review of those pertinent facts
related to a second issue which is raised by counsel for write-in
candidate Ann Wisnewski, that issue being whether the write-in votes
cast below line two in column 1 of the voting machines should be
counted in the event that Ms. Wisnewski is able to establish that
the voters were not given any information or were given inadequate
information by the school election officials related to the proper
procedure for casting write-in votes.

Prior to the school election inquiry conducted into this
matter, it must be noted that the Commissioner was required to
conduct a recount of the ballots cast for two full three-year terms
on the Board of Education at the annual election held in Shamong
Township on April 15, 1986. This recount was conducted on April 29,
1986, pursuant to a written reguest from write-in candidate Ann
Wisnewski, through counsel, in accordance with the provisions of
N.J.S.A. 1BA:14-63.2. See: In the Matter of the Annual School
Election Held in the School District of the Township of Shamong,
Burlington County, decided May 20, 1986.

In the above-cited decision on the recount of the ballots
cast on the voting machines in question, it was determined by the
Commissioner that those 97 write-in wvotes, which were not cast in
the appropriate spaces on the voting machines (lines 1 and 2, column
1), were in violation of N.J.S5.A. 19:49-5 and therefore could not be
counted for Ms. Wisnewski and added to the 83 write-in votes she
received which were appropriately placed on the voting machines.

The Commissioner's decision on the recount of the school
election in this matter was then transmitted to the Office of
Administrative Law where the inquiry into allegations of violations
of statutorily prescribed procedures (N.J.S5.A. 18A:14-63.12) raised

by Ms. Wisnewski was pending as a contested matter before the Office
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of Administrative Law, In making such transmittal to OAL, the
Commissioner determined that his decision was an official record to
be provided to the ALJ who was conducting the inquiry on the
Commissioner's behalf pursuant to N.J.§.A. 18A:14-63.12 and N.J.S.A.
52:14F-1 et seq. for purposes of determining whether the alleged
violations of statutorily prescribed procedures influenced the

result as reported and confirmed by the recount,

Upon review of Ms. Wisnewski's post-hearing letter of
July 7, 1986 to the ALJ, it 1is observed that the following
arguments, listed in summary form below, were advanced in an effort
to persuade the ALJ that the 97 write-in votes in question should be
added to the total number of votes cast for her at the annual school
election in Shamong Township:

1. The Courts have held that election laws are to be
liberally construed to effectuate their purpose. (Citations in the
Initial Decision, ante)

2. The instruction cards (J-2) on the voting machines in
question were poorly worded and resulted in voter confusion
regarding the manner in which write-in votes were to be cast. These
instructions were not as clear as those contained in the literature
(J-3) obtained from the Camden County Board of Elections and
distributed by C.A.§.T. to the voters of Shamong Township. For
example, the instructions (J-2) on the voting machines directed
voters to open the write-in slot corresponding to the number by the
office where a write-in vote was to be cast. Ms. Wisnewski points
out that there were no numbers on the voting machine balleots. 1In
contrast, however, the instructions inm C.A.S.T. literature (J-3) do
not refer to a number on the ballot and further advise the voter to
seek help if needed from the poll workers. Although similar
instructions were contained on the sample ballot issued to the
voters for the primary election then to be held in Burlington County
on June 3, 1986, such information was not available to the voters in
the Shamong Township school election held on April 15, 1986.

3. The Commissioner's earlier decision on the recount of
the ballots at the annual school election held in Shamong Township
was improperly rendered prior to the hearing of the inquiry held in
this matter.

4. The school election officials gave no direction to the
voters who wanted to cast write-in votes other than to tell them to
read the instructions on the voting machines which were confusing at
best.

5. The training of the school election officials was
inadequate.
6. The term “write-in" next to the write-in lever on the

voting machines was confusing and misleading to the voters inasmuch
as the instruction card (J-2) was not informative with respect to
the appropriate place to cast a write-in vote in column ! on the
voting machines.
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7. During the course of the annual school election,
conflicting opinions were obtained by the school election officials
from the Burlington County Board of Elections with regard to the
appropriate placement of write-in votes on the voting machines.

In the Commissioner’'s judgment, the arguments made by
Ms. Wisnewski and advanced before the ALJ bear further comment.
Initially, there 1is nothing in the record of this matter as
presented by petitioner which specifically cites any statutorily
prescribed procedures that were violated pursuant to the provisions
of M.J.5.A. 18A:14-1 et seq. or N.J.5.A. 19:1-1 et segq. by the
school election officials at the annual school election.
Additionally it must be pointed out that the court cases which are
relied upon herein for the liberal construction of election laws are
all distinguishable from the factual circumstances at issue herein.

The Commissioner also rejects that argument advanced by
Ms. Wisnewski that he improperly decided the recount of the ballots
cast in the annual school election in Shamong Township prior to the
time of the hearing on the inquiry held by OAL. The specific
functions regarding the recount of ballots and the conduct of
inguiries in school elections by the Commissioner are separate
pursuant to the provisions of N.J.§.A. 18A:14-63.5 and 63.12. While
the Commissioner is required to render a final determination in both
instances, the conduct of a school election inquiry must first be
heard as a contested matter with an initial decision rendered
through QAL, while a recount may be conducted by the Commissioner's
authorized representative. Consequently, inasmuch as the
Commissioner had previously decided the question of the recount of
the ballots on May 20, 1986, it was entirely appropriate for such
decision to be issued and transmitted to the ALJ conducting the
inquiry since the purpose of the recount is to certify the actual
count while the purpose of the inquiry is to determine whether
improper election procedures influenced that count. Such purpose 1s
illustrated by the following instructions to the ALJ:

*%%*The purpose of this transmittal is to
supplement the record of the inquiry and to
permit any responsive statements made by those
persons at the time of the recount, which are
contained in the report of the Commissioner's
representative, to be subject to further inquiry
under oath as deemed appropriate by the ALJ.
This decision is binding upon the parties unless
a contrary determination is rendered by the
Commissioner upon receipt and review of the
initial decision to be issued by the Office of
Administrative Law.*** (§lip Opinion, at pp. 8-9)

Similarly, the Commissioner finds without merit those
arguments raised by Ms. Wisnewski to the effect that the write-in
instructions (J-2) on the voting machineg were defective because
they were not the same as those provided on the voting machines in
Camden County (J-3) or those provided on the sample ballots of the
primary election in Burlington County (P-1). There is =  require-
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ment in 13w that such instructions be identical in either of the
ingtances cited above. While it is +true ¢that the standard
instructions for casting a writé-in vote (J-2) contained on the
voting machines in Burlington County make reference to the ‘number’
of the line corresponding to the office on the ballot for which a
write-in vote may be cast, the fact that such line numbers are not
used on the voting machine ballots in local school elections does
not compromise the validity of the write-in instructions placed on
the voting machines in question. These instructions have been used
in the past and continue to be used on those voting machines
utilized in Burlington County in general, primary and local school
district elections. Consequently, absent any violation of specific,
statutorily prescribed procedures which would require local school
election officials to provide further specific 1instructions to
voters except those provided for blind, disabled or illiterate
voters (N.J.S.A. 19:50-3), the school election officials in Shamong
Township did not commit violations of statutorily prescribed
procedures cognizable by the Commissioner purswvant to N.J.S A.
18A:14-63.12.

Upon review of the record of this matter, the Commissioner
finds and determines from the exhibits in evidence, as well as the
testimony of Mr. Weaver, chairman of C.A.5.T., the Committee which
supported Ms. Wisnewski as a write-in candidate, that the confusion
which may have resulted at the polls was caused by the literature
(J-3) distributed to the voters by C.A.S.T. and not by the school
election officials in Shameng or the instructions (J-2) that
appeared on the voting machines in guestion.

The reasons for the Commissioner's determination in this
matter are as follows:

1. Mr. Weaver obtained the wvoting machine instructions
for casting write-in votes from the Camden County Board of Elections
rather than the Burlington County Board of Elections. The

Burlington County Board of Elections ig responsible for regulating
the use of voting machines used in local board elections within
Burlington County.

Z. Although the instructions for write-in votes that
appear on the voting machines used in both Camden and Burlington
Counties are similar, there are significant differences in certain
respects. Consequently, when C.A.S.T. used the instructions for
write-in votes contained on the voting machines in Camden County in
their literature to instruct the voters 1in Shamong Township,
Burlington County, voter confusion resulted at the polls. In order
to illustrate this point the instructions appearing on the voting
machines in both counties are set forth below.

The Camden County wvoting machine instructions for write-in

votes as they appear on the C.A.S.T. literature distributed to the
voters of Shamong Township read in pertinent part:
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PERSONAL CHOICE "WRITE-IN" VQOTE

1. To wvote for a candidate of vyour personal
choice, place finger of left hand on small
lever indicated. Pull lever to right, this
will release window slides.

2. Pull to right the window slide of the
degsignated office for which vou degire to
cast your vote. Paper will then be exposed
for your write-in vote.

3. You must place an X after written name OR it
is also permissible to attach a sticker on
the paper with a candidates name plus the
X wwn (emphasis supplied) (J-3

The Burlington County voting machine instructions read in
pertinent part:

INSTRUCTIONS FOR CASTING A WRITE-IN VOTE

1. DO ALL OTHER VOTING FIRST
(for candidates on printed ballot)

2. TO OPEN WRITE~IN SLOT:
Press release trigger to the right
with right hand thumb. At the same
3. wEE time OPEN SLOT with 1left hand
index finger in line with the
number corresponding to the number
by the office for which you desire

to write 1in.

4. You are now finished. Leave all levers and slots
as they are.

PUSH RED SWITCH (at top) to clear
your vote into the machine

THE CURTAIN WILL THEN OPEN.
(emphasis supplied) (J-2)

Both of the illustrations pertaining to voting machine instructions
for write-in votes may be viewed as Exhibits J-2 and J-3.

A significant distinction provided between these
instructions (J-2:; J-3) relates to which hand or finger was to be
employed on the machines to enable the voter to cast a write-in vote.

It is also evident from a review of the paper rolls (J-1)
containing the write-in votes that many of those voters who cast
write-in votes followed the erroneous instructions (J-3) distributed
by C.A.S.T. which direct the voter to place an X beside the name of

2452

e YR AT s s P L



You are viewing an archived copy from the New Jersey State Library.

the write-in candidate. These directions were not given on the
instructions (J-2) provided on the voting machines used in the
Shamong Township school elections inasmuch as they are not required
by law. See: Application for Recheck of Irregular Ballots, Borough
of South River, Middlesex County, Districts 1 to 11, 26 N.J. Super.
357 (1951).

It is also noted that the written instructions for write-in
votes distributed by C.A.S5.T. (J-3) direct the voters to take the
instructions with them to the polls. These instructions directly
conflicted with those instructions (J-2) which appeared on the
voting machines.

In light of the foregoing reasons and for those reasons
stated in the initial decision of this matter, the Commissioner
finds and determines that there were no violations of statutorily
prescribed procedures (N.J.S.A. 18A:14-63.12) committed by the
school election officials in the annual school election held in
Shamong Tounship on April 15, 1986. It 1is further found and
determined that the school election officials properly instructed
voters to read the instructions (J-2) contained on the voting
machines in order to cast a write-in vote. These instructions are
determined to contain sufficient specificity so as to enable voters
to cast their write-in votes in the appropriate place as required by
N.J.S.A. 19:49-5,

Finally, it is found and determined that any voter
confusion which may bave resulted at the polls was not due to
improper directions given by the school election officials or by the
instructions (J-2) placed on the voting machines, but rather it was
caused by the erroneous instructions (J-3) distributed by C.A.5.T.

Ms. Wisnewski  accepted the support of <C.A.S.T. and
consequently any misinformation which was distributed to the voters
in this regard must rest with that organization and may not be
attributed to the school election officials in Shamong Township.

Thus., having determined that the 97 write-in votes cast for
Ms. Wisnewski vinlated the provisions of N.J.S.A. 19:49-5, the
Commissioner rejects her claim to have such votes counted and added
to the 83 write-in votes cast for her which were appropriately
placed on the voting machines at the annual school election. The

provisions of R.J.S§.A. 19:49-5 are repeated below:

Ballots wvoted for any person whose name does not
appear on the machine as a nominated candidate
for office are herein referred to as irregular
ballots. Such irregular ballot shall be written
or affixed in or upon the receptacle or device
provided on the machine for that purpose. No
irregular ballot shall be voted For any person
for any office whose name appears on the machine
as a nominated candidate for that office; any
irregular ballot so voted shall not be counted.
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An _ irrepular ballot must be cast in
appropriate place on the machine, or it shall
void and not counted. (emphasis supplied)

its
be

Accordingly, the results of the annual school election held
in Shamong Township on April 15, 1986 stand affirmed as originally
announced at the conclusion of the election.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

October 8, 1986
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 1126-86
AGENCY DKT. NO. 23-1/86

M.C. AND R.C.,

Petitioners,

\ 3

BOARD OF EDUCATION OF
THE TOWN OF HAMMONTON,
ATLANTIC COUNTY AND GUSTAY RUNH,
ATLANTIC COUNTY SUPERINTENDENT OF
SCHOOLS,

Respondents.

M.C,, petitioner, pro se

Samuel Donio, Esq., for respondent, Hammonton Board of Education (Donio,
Bertman, Johnson, Sahli and Greco, attorneys)

Arlene Lutz, Deputy Attorney General, for respondent, Gustav Ruh (W. Cary
Edwards, Attorney General of New Jersey, attorney)

Record Closed: July 24, 1986 Decided: August 29, 1986
BEFORE LILLARD B. LAW, ALJ:

STATEMENT OF THE CASE

Petitioners, both working parents who reside in a non-transportation zone
under the direction and control of the Board of Education of the Town of Hammonton
(Board), appeal from a determination by the Board to deny transportation for their minor
child from a babysitter's residence, which is within an spproved transportation zone, to
the Boards elementary school. The Board, by way of Answer and Separate Defenses,
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contends, among other things, that its denial to provide pupil transportation to petitioners
child is proper, ressonable and within its diseretionary authority.

PROCEDURAL ASPECTS

Petitioners perfected their Petition of Appeal before the Commissioner of
Education on January 16, 1986, The Board filed its Answer on February 18, 1986. On
February 21, 1986, the Commissioner's representative transmitted the matter to the
Office of Adminstrative Law for determination as a contested case, pursuant to N.J.S.A.
52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq. A prehearing was held on Mareh 31, 1986,
at which, among other things, the issues to be determined were settled and Deputy
Attorney General Arlene G. Lutz propounded & motion for summary decision, together
with a brief and affidavit, to dismiss respondent Gustav Ruh ss a party respondent.
Respondent Ruh's motion to dismiss was grounded, in part, upon his lack of statutory
authority to grant the relief requested by the petitioners. Neither petitioners nor the
Bosrd opposed the motion, thereafter for good cause shown, this administrative tribunal
granted respondent Ruh's motion and thereby dismissed him as a party respondent.

Thereafter, a hearing was held on June 24, 1986, at the Atlantic County Civil
Courthouse, Atlantic City, New Jersey. The Board requested and was granted leave to
submit a post-hearing memorandum. Petitioner made no such request, however, was
granted leave to do so. The Board's memorandum was received by the undersigned on
July 24, 1986, which constituted the closing date of the herein matter.

ISSUES TO BE DETERMINED

The parties agreed at the prehearing conference upon the following as those
issues to be determined by this tribunal:

1. Whether petitioners' minor ¢hild, who resides in a non-pupil
transportation area under the control of the Board, is eligible
for opupil transportation from the echilds babysitters
residence, which is within a pupil transportation area
established by the Boerd.

2. Whether the Board's action to deny petitioners' request for
transportation from the child's babvsitter's residence is
arbitrary, capricious and/or unreasonable?
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3. Whether the Board, in denying petitioner's request for
transportation, acted within its discretionary authority under
N.J.S.A. 18A:39-1 et seq.?

4. Whether the Board's policy to transport kindergarten pupils in
its non-transportation areas and to deny pupils of other
grades the same opportunity, diseriminates sgainst peti-
tioner.

FINDINGS OF FACT

Having carefully reviewed and considered the entire record in this matter,
including the testimony of the parties and the documents marked into evidence, and
having given fair weight thereto; I FIND the following facts:

The Board has adopted a comprehensive Student Transportation Operation
Policy (STOP) which, among other things, establishes geographical zones and boundaries
for the transportation of pupils to its public schools (J-1, pp. 35-39}. All pupils who reside
within the established transportation zones are eligible for school bus transportation from
their place of residence to the schoolhouse and return (J-1, pp. 36, 39). While the STOP is
uniformally administered, the Board instituted a practice in 1984, to transport
kindergarten pupils to school who reside in non-transported zones and who are placed with
babysitters residing in established transported zones, upon request and provided:

{s) That there is space available on the school bus.
(b) That the request be in writing. (form provided by H.B.O.E.)

{c) That the request does not cause a change of the student from
A.M. status to P.M, or from P.M. to A.M. status. (J-11)

Petitioners, who reside in a non-transportation zone, were afforded the
opportunity of the above practice during the 1984-85 school year where their child was
enrolled in kindergarten and placed with a babysitter who resides in a transportation zone.
Petitioners' child was transported from the babysitters residence to the elementary
school for kindergarten classes and, thereafter, returned to the babysitter.

The Board's STOP provides, among other things, for & procedure to request a

reconsideration of & denial for the transportation of a pupil who resides in a non-
transportation zone as follows:
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PROCEDURE FOR REQUESTING
TRANSPORTATION RECONSIDERATION DECISION

A parent or legal guardian may make a request for Reconsideration
of a Transportation Decision by filling out and submitting &
Stendard Prescribed Form. The form for this is available at the
Business Administrator's Office.

After this form is filled out, it is then submitted to the Office of
the Business Administrator. The Business Administrator and the
Transportation Coordinator will make an evaluation and recom-
mendation. A Response will then be given to the parent.

It the parent is still in disagreement, the second level of
Reconsideration will be a submission of the Reguest to the Services
Committee for its determination.

Once a determination is rendered by the Services Committee the

parent initiating the Reconsideration Decision will be notified of

the outcome through the Office of the Business Administrator (J-1,

p. 12)

The Services Committee is composed of members of the Board authorized to
malce initial decisions upon transportation requests, with the ultimate determination as to
whether to approve or disapprove & request resting with the whole Board (J-3, J-4, J-5,

J-6).

On September 13, 1984, subsequent to the Board approving and denying certain
transportation requests, a motion wes unanimously ecarried to appoint an ad hoc
committee of two Board members to study its transportation problems {J-6).

Subsequently, on September 27, 1384, as the result of the Board's ad hoc
Transportation Review Committee meeting with members of the Board's administration,
the Board acted upon a recommendation to place & moritorium on any further requests
from individuals residing in non-transportation zones. The purpose of the moritorium was
to allow the Board's ad ho¢ committee time to study whether or not changes should be
made to the Board's then current policies (J-7). The moritorium was to remain in effect
until December 13, 1984. Subsequent Board action continued the moritorium to
January 10, 1985 (J-9).

It is apparent, although not specified on the record, that a tragic event
oceurred which resulted in a fatal accident involving a transported pupil under the Board's
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direction and control. As a consequence of this unfortunate aceident, the Board directed
its Superintendent and School Business Administrator, on October 11, 1984, to conduct a
complete investigation of the smeccident together with a thorough review of the Board's
Transportation Safety Procedures (J-8l. On January 