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~tatr of N rw Jlrrary 

OFFICE OF ADMINISTRATIVE LAW 

FELIX VILLARIN, 

Petitioner, 

v. 

INmAL DECISION 

SUMMARY DECISION 

OAL 01\T. NO. EDU 0150-1:!6 

AGENCY DKT. NO. #424-12/8:; 

UOARD OF EDUCATION OF THB ESSEX COUNTY 

VOCATIONAL TECHNICAL HIGH SCHOOLS, 

Respondent. 

Linda Kaufmann, Esq., fQr petitioner 

(Oxfeld, \.:Qhen & Blunda, att0rneys) 

Nathanya G. Simon, Esq. 

(Schwartz, Pisano, Simon & Edelstein, attorneys) 

Record Closed: October 7, 1986 Decided: November 2!, 1986 

BEFORE ELINOR R. REINER, ALJ: 

On or about December 18, 1985, petitioner, Felix Villarin, appealed to the 

Commissoner of Education alleging that re~p<Jndent violated petitioner's tenure and 

seniority rights by failing to appoint him toll vice-principal posithn effective Novembel· 

1, 1985. Respondent filed an answer on January 3, 1986 requesting the Commissioner of 

Education to dismis.<; the appeal. On January 7, !986, thi~ matter was transmitted to the 

Office or Administrative Law as a contested case pur~uant to N.J.S.A. 52:141'-1 ~ ~· 

New lel'lev fs All Fquul ()pporturri(v fmployrr 
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OAL DKT. NO. EDU 0150-86 

A prehearing c<>nference was held on February 26, 1986 at which time the following 

issues were isolated: 

l. Did respondent violate petitioner's tenure and ;;eniority rights by failing 

to appoint him to a vice-principal position effective November I, 1985? 

2. If <>o, did respondent have the right to consider any other fact•Jr'< in 

determining not to appoint petitioner to the position of vice-principal? 

3. If .,o, were the factors co:>nsidered by respondent .,uffieient to warrant 

its determination not to appoint petitioner to a vice-principal po•ution? 

.t. If petitioner is ;;uccessful, to what relief is he entitled? 

The parties agreed to stipulate as to certain pertinent flicts lind contemplated motions f.;r 

summary decision. A hearing was '<cheduled for June 16, 17 and 18, 1986. The hearing 

was"tldJourned due to this JUdge's illness. 

By letter dated June 20, 1986, the parties filed a stipulation of facts lind, on or 

about June 25, 1986, petitioner moved for summary decision. By conference call 0f July 

28, 1986 (sub'>equent to this judge's return to work after an illness), it was deter•nined that 

re'>pondent would answer petitioner's motion for summary decision and petitioner's reply 

would be forthc<>ming. The hearing was rescheduled for October 7 and 8, !986. On the 

aay of the hearing, it was determined that there were no facts at issue and that this 

matter was ripe for determination. 

The stipulation of facts, as well as the affidavit of Dr. William Harvey, 

Superintendent of Schools, relied on by re~pondent in support 0f its contentions, are 

-2-
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OAL DI<T. NO. EDU 0150-86 

incorporate<! by reference herein and constitute this tribunal's findings of fact. The 

es_<;ential facts necessary for a determination may be ~ummarized as follow'>. 

Petitioner has been employe<! by respondent since September 1960. He holds tenure 

in both the position of teacher and the position of vice-principal with the Essex County 

V<Jcational Technical High Schools. Effective August 31, 1981, respondent aboli~hed llll 

vice--principal positions. Thus, as of September 1, 1981, petitioner, who had been <;ervtn~ 

'iS a vice--principal, returne<l to a teaching position. For the next ~everal year,, 

respondent did not employ any vice--principals. 

Effective September 1, !984, respondent created two vice--principal positions. Roth 

individuals appointed to those positions had greater seniority than petitioner. For the 

1985-86 school year, respondent re-created the positions of vice--principal at the We't 

Caldwell Center, Irvington Center and Technical Career Center/Sussex -\venue. On 

November !, 1985, the following vice-principal appointments were made: !rvin~ton 

Center - Robert Fiorini; West Caldwell Center - John Pizzi; Technical \:qreer 

Center/Sussex Avenue - George Howland; North Thirteenth Street Center 

Alexander; Bloomfiel<l- E<lmond Riccardi. Neither Deborah Alexander nor John Pizz1 h>l<i 

prior service with respondent district in the postion of vice--principal, nor were they 0n 

the preferred eligible list for the position of vice--principal. Robert Fiorini, having been 

apppointed to the position of vice--principal effective April 1, 1977 and holding this 

position until it was abolished on August 31, 1981, had less <>eniority than petitioner, wh<J 

was appointed to the position of vice--principal effective July 1, 1976 and held the posttion 

until it was abolished on August 31, 1981. 

Based upon these essentially uncontroverted facts, the issue is whether respondent 

violated petitioner's tenure and seniority rights by failing to appoint him to the vice

principal position effective November 1, 1985. In support of its motion for summary 

decision, petitioner points out that boards of education are require<! to recognize the 

tenure rights of teaching <~tafC members. Having acquired tenure status, a teaching staff 

member may be remove<! from a position for good cause shown or upon a reduction in 

-3-
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force. N.J.S.A. 18A:6-10 and ~· 18A:28-9. When a reduction in force has occurred, 

the teaching staf! member must be accorded the right to automatic reemployment m 

accordance with his calculated seniority in the one or more teaching ~taff categorie~ in 

which he had previously served. Petitioner notes that seniority i> based on the number <J( 

years of employment in >pecific categories. 

According to petitioner, his seni?rity rights in the category <Jf vice--principal were 

fixed upon the abolishment of the position of vice--pnncipal in the vocational '<chool on 

!\ugust 31, 1981. When he was transferred from the position of viee-principl!l to mllth 

teacher after his position was ab<Jlished, reemployment rights were vested in him in 

accordance with the number 0f academic or calendar years of employment in tM 

categories in which he previously served. Petitioner explained that N.J. A.C. 6:3-L 1 0(!) 

provides that whenever a per'<on is moved frQm a categQry, he Qr '<he <;hall be pl!~eed !ln0 

remain upon the preferred eligible list Qf the category from which he Qr she was remQved 

until a vacancy shall occur in '<uch category to which he or 'ihe is entitled by '<ent0rtty. 

In the instant ease, petttloner contends that he was ve~te<! with five ye~rs '<eo10rity 

in the category of vice-prin<'ipal when his position WI'!'< ab<Jlished on Augu«t 31, !981. 

During that time, he remained on the eligibility Jist. On September 23, !985, re<;pondent 

appointed three employee,. t') the position of vice-principal effective l'lovember 1. 19~:i. 

despite the fact that all three of these employees had less ~eni'>rtty in the category 0f 

vice--principal than petitioner. More particularly, petitioner note~ that he had rn•)re 

«emority than :1/lr. Fiorini, who also had served as a vice--pnnctpal. t~nd Mr. Pizzt and II'. 

,\Jexander, who never acquired tenure in the position l!nd have no seniority rights to it. 

Petitioner thus argues that respondent violated N.J.A.C. 6:3-l.lO(i) when it f1'11led tQ 

"PPOint petitioner to the po.'>ition of vice-principal in !985. In further 'lri~ument, 

petitioner alleges that there is no support for resp0ndent''> position that petitioner is nQt 

entitled to the vicet>rincipalship because of ab'ienteet<>m or poor leadership. Absent <;orne 

'howing that the parties have equal seniority, which is not the case here, re'ipondent's 

qrgument has no basis in statutory, regulatory 'lr case law. 

-4-

4 

You are viewing an archived copy from the New Jersey State Library.



OAL OKT. NO. EDU 0150-86 

Respondent does not agree. It contends that upon a subsequent reorganization or 

creation '>f a position, seniority should not be the sole criteria for determining 

entitlement to a position. Respondent contends that competence and administrative 

discretion should also be valid considerations for recall when the individual involved has 

not been truly "dismissed" from employment with the district. Respondent asRerts that 

petitioner cannot point to a statute, regulation or case which specifically precludes the 

acti'Jn taken by respondent. Respondent argues that it is not seeking petiti,_mer'o; 

dismis_<;al from all employment, it is merely seeking a declaration Qf his ineligibility f':>r 

the prime management positi'Jn of vice-principal. In sum, respondent <Jpines that >1 

hearing on the factual background and rationale underlying the denial to petitioner 0f the 

newly created vice-principal position is warranted and that f'lctors other than seniority 

may validly be considered in the recall. 

I have considered the arguments espoused by the parties and must 'lgree with the 

conclusion reached by petitioner. 

Seniority. . . provides a mechanism for ranking all tenured 
teaching <:taff members so that reductions in f?rce and 
reemployment can be effected in an equitable fa«hion and 
in aecord with <:ound educational policieo:;, Lichtman v. 
Ridgewood Board of Educatioo. 93 N.J. 362, 368 (1983). 

When a reduction in force has occurred, the individual removed from his poo:;ition has 'l. 

right to automatic reemployment in accordance with his calculated seniority tn the ?ne or 

rnore teachin~ staff categories in which he previously served. As stated in N.J.A.C. 6:3-

l.lO(i), whenever a person is moved from a category, he or she shall be placed and remain 

upon the preferred eligible list of the categories from which he or she was removed until 'l 

vacancy shall occur in such category to which he or she is entitled by ~eniority. Further, 

entitlement to a position is not determined, as respondent contends, based on whether an 

individual with seniority rights is qualified for the position. There are statutory avenue« 

open to respondent to remedy petitioner's alleged failing as a vice-principal should same 

be warranted. 
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Here, petitioner was vested with five years seniority in the category of vice

principal when his position was abolished on August 31, 1981. When respondent re

created vice-principal positions and appointed three employees who had less seniority than 

petitioner in the category of vice-principal (Fiorini, Alexander and Pizzi), respondent 

ignored petitioner's seniority rights. Clearly, petitioner's seniority entitle<; him to one •Jf 

those appointments. In failing to honor petitioner's seniority, respondent violated 

~· 6:3-l.lO{i). Respondent cannot use the instant 'iituation, in which the only i<;<;ue 

is petitioner's seniority, to deny petitioner his earned position a<; vice-principal. 

Based upon the above discussion, I CONCLUDE that respondent acted Improperly 

and in violation of petitioner's seniority rights by appointing three indiVIduals to VICe

principal positions on November 1, 1985 in lieu of petitioner. 

It is hereby ORDERED that petitioner's motion for summary decision is GRANTED. 

It is FURTHER ORDERED that respondent reinstate petitioner to the position of vice

principal of the Essex County Vocational Technical High Schools effective :-.iovember l. 

1985, in accordance with his ~eniority rights. Petitioner is to be reimbur<;e<l for !!II lo'<t 

salary and other emoluments of employment. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who oy 

law is empowered to make a final decision in this matter. However, if Saul Cooperrnan 

does not so act in forty-five (45) days and unless <;uch time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J_.S. A. 

52:148-10. 
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I hereby FILB this Initial Decision with Saul Cooperman for con!'lideration. 

DATE 

DATE 
e/jrp 

DEC - 1 1986 

DEC 2 1986 

ELINOR R. RHRI'ER, ALJ 

Receipt Aekryowledged: 

DE'Pi\RTME'NT OF EDUCATidN . 
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FELIX VILLARIN, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE ESSEX 
COUNTY VOCATIONAL SCHOOLS, 
ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions submitted by the 
Board and petitioner's reply thereto were timely received pursuant 
to N.J.A~~~ l:l-16.4a, b, and c. 

The Board excepts to the recommended decision of the Office 
of Administrative Law for the reasons previously advanced before and 
considered by the ALJ. 

Upon review of the record in this matter. the Commissioner 
is in emphatic agreements with the ALJ's analysis and conclusion and 
therefore adopts the recommended decision as his own. He finds not 
a scintilla of information in the Board's argument::s and/or excep
tions to persuade him that the ALJ in any way erred in this matter 
either with respect to the issue of summary judgment being warranted 
or the substantive· issues involved. 

Contrary to the Board's contentions otherwise, N.J.A.C. 
6:3-1.10 is strictly controlling in this matter. At the-time 
petitioner's vice-principal position was abolished in 1981, his 
seniority rights vested in the category of high school vice
principal and his placement on the preferred eligibility list 
controlled his reemployment entitlement to any position becoming 
available in the future in that category. [d0~ 6:3-1.10 Thus. 
in 1985 the Board was strictly required by law and regulation to 
reemploy petitioner based on his seniority entitlement when a 
position became available in the vice-principal category for which 
he was on a preferred eligibility list. N.J.S~. 18A:28-ll and 
N.J.A.C. 6:3; Fallis v. Board of Education of South Plainfield, 
deCided March 4~5;"-aff'.d State BoardSeptember -4-;-1985; waTidov 
~a 1__, _ __'/_:___!loa r d _Q!.___](} u cat ion o f~-.F;~L.Jl.!Jl n s wick , dec ide d Ma ~ 
1985, aff'd State Board November 6, 1985 

Moreover, despite contentions to the contrary, the ALJ is 
correct in concluding that the Board cannot use the instant situa
tion to deny petitioner that which he has entitlement to by virtue 
of tenure and seniority. If the Board deems petitioner lacking in 
skills and abilities as vice-principal, it must invoke those statu
tory avenues available to it for achieving removal from a tenured 
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position. It cannot unilaterally determine to "pass over'' him or 
disregard that to which statute and code entitle him. 

Accordingly, the Commissioner adopts the initial decision 
granting summary judgment to petitioner. The Board is ordered to 
reinstate petitioner to the position of vice-principal effective 
November 1, 1985 pursuant to his seniority rights and to reimburse 
him all salary and other emoluments, less mitigation, denied him by 
the Board's illegal action. 

COMMISSIONER OF EDUCATION 

January 6, 1987 
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FELrX VILLARIN, 

PETITIONER-RESPONDENT, 

V. 

BOARD OF EDUCATION OF THE ESSEX 
COUNTY VOCATIONAL TECHNICAL HIGH 
SCHOOLS, ESSEX COUNTY, 

RESPONDENT-APPELLANT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 6, 1987 

For the Petitioner-Respondent, Klausner, Hunter and Oxfeld, 
(Nancy I. Oxfeld, Esq .. of Counsel) 

For the Respondent-Appellant, Schwartz, Pisano. Simcn and 
Edelstein (Nathanya G. Simon, Esq., of Counsell 

The decision of the Commissioner of Educati:m is affirmed 
for the reasons expressed therein. 

June 3, 1987 
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OFFICE OF ADMINISTRATIVE LAW 

ARTHUR TOTE, 

Petitioner, 

v. 

BOARD OF EDUCATION OP 

MERCER COUNTY VOCATION Air 

TECHNICAL SCHOOL DISTRICT, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 3754-86 

AGENCY DKT. NO. 170-5/86 

Richard A. Friedman, Esq., for petitioner (Ruhlman, Butrym and Friedman. 
attorneys) 

David CarroU, Esq., for respondent 

Record Closed: October 10, 1986 Decided: November 24, 1986 

BEFORE DANIEL B. MC KEOWN, ALJ: 

Arthur Tote (petitioner) who was employed since January 1973 as a teacher oi' 

Automotive Mechanics by the Board of Education of Mercer County Vocational Technical 

Schools (Board} was subject to a reduction in force as of June 30, 1986 following the 

abolishment of his position due to declining enrollment. Petitioner does not challenge the 

reasons for the abolishment of his position; he does claim superior seniority to the 

teaching position Automotive Services presently occupied by Robert Wagner. After the 

Commissioner of Education transferred the matter to the Office of Administrative Law as 

a contested case under the provisions of N.J.S.A. 52:14F-l ~~··a hearing was scheduled 

and conducted September 19, 1986 at the OfCice of Administrative Law, Mercerville. The 

record closed Q,ctober 10, 1986 upon receipt of simultaneous briefs of the parties. 

New kl'lev Is An h{lt<ll (Jrt•ornt•ltl>' Fmployer 
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OAL DKT. NO. EDU 3754-86 

The ultimate issue in the case and as stated in the Prehearing Order of July 21, 

1986 i~ whether petitioner has an enforceable seniority claim to the Board's teaching 

position for the course known as "service station attendant'' or to some other posttion of 

employment to be identified by him. Petitioner identified no other teaching position to 

which he could make a reasonable seniority claim; consequently, the focus is on Wagner's 

position of teacher of service station attendant. 

BACKGROUND FACTS 

At the commencement of hearing the parties submitted a written stipulation of 

fact which is reproduced here in full: 

1. Petitioner Arthur Tote is a teaching staff member under tenure with 

Respondent. Petitioner Arthur Tote began employment with Respondent 

on or about January I, 1973. 

2. Petitioner Arthur Tote holds standard certification as a ''Teacher of Skilled 

Trades - Auto Mechanics," [ J-1! which was issued in \lay 197 4 • • • Prior 

to issuance of standard certification in \-lay 1974, Petitioner Arthur Tote 

held emergency certification under the same title. All of Petitioner 

Arthur Tote's service has been under such certificates. 

3. Petitioner Arthur Tote also holds certification as a eoordinator of 

cooperative industrial education. However, the parties stipulate that the 

seniority claim in this matter does not involve such certification. 

4. Petitioner Arthur Tote is a veteran of the United States Air Force, having 

served in excess of four years prior to beginning his employment with 

respondent. 

5. Petitioner Arthur Tote's service has been under a job description entitled 

Instructor - Full Time. [J-2] This same job description is used for all 

classroom teaching positions in the District * * • 

- 2-
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OAL DKT. ~0. EDU 3754-86 

6. All or his employment in the Respondent school district, Petitioner Arthur 

Tote taught a course entitled Automotive Mechanics (I and II). [J-3] 

••• 

7. On April 29, 1986, the Board of Education abolished the position then held 

by petitioner, Teacher of Auto Mechanics at the Sypek Center, for reasons 

of declining enrollment. The abolishment of the position was made 

effective June 30, !986. The legality of the abolishment of his prior 

position is not challenged in this proceeding. 

8. Petitioner was notified of the Board's action and the termination of his 

employment as of June 30,1986, by letter (J-4) dated April 30, 1986. " • • 

9. The Board continues to operate an Auto Mechanics program identical to 

that taught by petitioner at the Assunpink Center. The full-time 

incumbent in that position, AI Parker, also holds certification as "teacher 

of skilled trades - Auto Mechanics" and has been employed in that position 

since the 1968-69 school year. It is stipulated that petitioner is less senior 

than Parker, and that petitioner has been placed on a preferred eligibility 

list for such position. 

10. Robert. Wagner, who holds the position Petitioner Arthur Tote seeks, 

commenced employment in the Respondent sehool district on September 1. 

1977. 

11. Robert Wagner, during all or his employment, served under the same job 

description [J-2) that Petitioner Arthur Tote served under. 

12. Robert Wagner is tenured in the Respondent school district, but has been 

given no seniority credit for military service. The parties agree that 

Robert Wagner is entitled to no such credit. 

13. During all of his employment in the Respondent district, Robert Wagner 

served under certiCication as a "Teacher of Production, Service Occupation 

-Service Station Attendant." [J-5] • • • 

-3-
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OAL DKT. NO. EDU 3754--86 

14. During all of his employment in the Respondent school district, Robert 

Wagner taught a course entitled Automotive Services. [ J-61 • • • 

15. For the 1986-87 school year, Robert Wagner is teaching the same course as 

listed above. 

16. The above facts are stipulated by both parties. • • • 

In addition to these stipulated facts, other facts as established by a 

preponderance of credible evidence of record and other which is there is no dispute 

between the parties are these. Petitioner's qualifications and assignments with the Bonrd 

shall be addressed first, followed by Wagner's qualifications and assignments including hi> 

present assignment to which petitioner claims legal entitlement. 

Prior to petitioner's initial employment with the Board in 1973, he spent four 

years as a mechanic on fighter aircraft in the United States Air Force. !Jpon his 

discharge from the Air Foree, petitioner worked part time in an automobile service 

station where he pumped gas, did minor repairs such as engine tune-ups and brake work, 

he took meter readings from the gasoline pumps, and he opened and closed the station. In 

or about 1965, petitioner opened his own service station. Petitioner was in complete 

charge of the operation of the service station, including maintaining an appropriate 

inventory of parts, gasoline and oil and he directly supervised two employees in the 

performance of minor repairs and some major repairs to automobiles. In or about 1968, 

petitioner opened a different service station at which he had six employees. Petitioner 

began doing major engine repairs, including air conditioning. He allocated the work 

among the six employees including pumping gasoline, lubrication and mechanical work. In 

or about 1970, petitioner ceased the operation of his own service station and began 

employment as an auto mechanic in another service station where he did minor repairs 

and some major repairs. During the time petitioner operated his own service stations, the 

supplying oil companies trained him in operating a service station, including 

recordkeeping, inventory, employees and minor repairs. 

At about the same time petitioner was initially employed by the Board in 

January 1973, he was enrolled at Trenton State College from which he was graduated in 

1975 with a baccalaureate degree. Prior to graduation, petitioner was issued by the State 

Board of Examiners an instructional certificate with an endorsement as a Teacher of Auto 

- 4-
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OAL OKT. NO. EOU 3754-86 

:'vlechanics. Auto Mechanics is recognized as a skilled trade, then ~· 6:U-

6.3(c)(l)(ii), now N.J.A.C. 6:U-6.2{a)28(iv), and as such the endorsement may be issued upon 

work experience in lieu of a baccalaureate degree. ~· 6:ll-6.3(c)l(ii). The Board 

initially assigned petitioner to teach at its Assunpink Center until 1977 or 1978 when he 

was transferred to its Sypek Center. At both centers, petitioner taught automotive 

mechanics for which at the time no formal curriculum existed. Nevertheless, his 

testimony shows that during that time period the course consisted of instruction in major 

and minor automotive repairs, accessory repairs, suspension, brakes, engine overhaul, and 

rear differential overhaul. Petitioner pointed out that the Assunpink Center has ga.soline 

pumps on the premises which were used by him to train pupils to be service station 

attendants. He also testified that between 1973 through 1977 he trained students how to 

balance cash received from the sale of gasoline at those pumps to staff and faculty. how 

to read gasoline pump meters and how to maintain proper inventory. 

Petitioner prepared in 1976 a written course of study (J-3) for automotive 

mechanics. While there is no evidence of record that the Board adopted this curriculum 

as its curriculum, it is fair to say that the curriculum prepared by petitioner in 1976 >ets 

forth the content of what is taught by him in automotive mechanics. The curriculum 

details the general objectives and goals of the course, together with a matrix of tllSk 

performances necessary to be acquired by pupils in various occupational careers directly 

related to " • • • preventive maintenance and repairs to gasoline engines, component 

parts, and accessories.'' (J-3, at p. l). Pupils in auto mechanics are introduced to the 

repair of the transmission, ignition, front end system, brake system, the air conditioning 

and radiator systems. Depending upon the pupil's choice of an occupational career which 

may include lubrication specialist, service station attendant, front end speeialist, or a 

radiator or ignition specialist, each selected career has task performances common to the 

task performances assigned pupils studying and training to be an apprentice mechanic, a 

service mechanic, or chief mechanic. As examples, pupils studying towards being one of 

the three classes of mechanic need to know lubrication guides, the operation of hydraulic 

lifts and use of automotive jacks as do those studying to be lubrication specialists or 

service station attendants. A service station attendant, according to the curriculum, 

needs to know as do all pupils studying to be a mechanic how to remove and replace wheel 

assemblies, repack wheel bearings, rotate tires, repair tires and tubes, use tire changing 

equipment, balance wheels and tires, remove and replace exhaust system components, 

remove and service the heat control valve, identify brake system parts, and adjust and 

service brake system. In similar fashion the service station attendant needs to 
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OAL DKT. NO. EDU 3754-86 

know, as do mechanics, how to service hydraulic brake systems, power brake and disc 

brake systems. Nevertheless, pupils studying to be one of the three classes of mechanics 

learn skills and perform tasks not learned nor performed by service station attendants. 

These tasks include testing engine performance, power steering units, manual 

transmi,.,~ions, the clutch and flywheel assemblies, and removing and replacing rear axle 

assemblies among others. 

Petitioner testified that the ultimate goal of the automotive mechanics course is 

for pupils to secure and retain employment and be self-sufficient in auto mechanics. 

Petitioner relies on two text books for his course, one of which is entitled the 

"Fundamental of Auto Mechanics" while the other is entitled "Auto Mechanics Service and 

Repair". 

Petitioner claims that based on the instructional certificate endorsement of 

Teacher of Auto Mechanics he possesses together with his teaching assignment under that 

endorsement during his employment with the Board creates for him an enforceable 

superior seniority claim to the position held by Robert Wagner, teacher of service station 

attendant. 

Robert Wagner, who has tenure, began employment with the Board as a teacher 

in September 1977. Between that time through February 1981, Wagner possessed 

emergency certification as a Teacher oC Production, Personal, or Service Occupations 

Service Station Attendant. During February 1981, Wagner was issued regular certification 

in that subject area, then ~· 6:U-6.3(c)(l)(iiil, now ~· 6:11-6.2(2)(27)(xviiil. At 

the time of his initial employment, the course Automotive Services was known as simply 

gas station attendant instructor. It appears that in 1985 when Wagner prepared a written 

curriculum (J-6) for the course, the course title became automotive services, of which 

service station attendant study is but one facet. 

Automotive services is a course part of the Board's Education Orientation 

Program designed exclusively for educationally handicapped pupils. The individual 

education plan for these pupils is prepared by their home sending districts. According to 

the vice principal in charge of special needs at the Sypek Center, the Educational 

Orientation Program has 15 teachers assigned to food service, building maintenance, 

office practice, homemaking, automotive services, including service station attendant, 

construction, marketing, and one or two other subject areas. Each of the teachers possess 

-6-
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OAL DKT. NO. EDU 3754-86 

Production, Personal, or Service occupation endorsements on their instructional 

certificates with the exception of marketing and office skills teacher. These teachers are 

certified in distributive education because there is no endorsement in Production, 

Personal, or Service Occupation certificate for marketing or office skills. It is noted that 

the superintendent explained the requirement for a production, personi!ll, or service 

occupation endorsement on an instructional certificate is not a written Board policy 

requirement of teachers in the Employment Orientation Program. Rather, he explained 

that historically that is the endorsement that has been required since he has been 

superintendent from 1977 and he inherited that requirement from his predecessor. 

The educational opportunity program is designed to provide pupils, all of whom 

are classified under ~· 18A:46-8, an overview of the world of work and to train the 

pupils to acquire positive habits for work in the service industry. In addition to subject 

matter taught, teachers in the Education Opportunity Program work with the pupils to 

develop their social skills by way of cooperation with coworkers, attention to prompt 

attendance at work, organization of their assigned work and to follow schedules. These 

goals of the Employment Orientation Program are formi!llly set down in writing. (R-ll. 

The written curriculum prepared by Wagner of the automotive service program is 

designed to train pupils for entry level positions in automotive services. These entry level 

positions are identified as automobile service station attendant, lubrication servicer, tire 

repairer, used car lot porter, industrial garage servicer, muffler installer and automobile 

mechanic helper. Tile areas of gasoline sales, car care, tire repair, auto maintenance and 

minor repair are stressed, This course, according to the matrix of occupations and task 

performances for each occupation, does not cross over into automobile service mechanic, 

automobile mechanic apprentice, or chief automobile mechanic. Rather, the tasks are 

limited to the entry level position above. No one of the tasks in this course address 

mounting engines, removing and replacing intake manifolds, measuring a brake drum, 

testing engine performance, or other like major tasks generally associated with the tasks 

of a mechanic. 

This concludes a recitation of the relevant facts of the matter. 

-7-
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OAL DKT. NO. EDU 3754-86 

It is well established that as a prerequisite a legally enforceable seniority claim 

follows upon the acquisition of tenure. Tenure is acquired by the person meeting the 

precise conditions articulated in the statute for the acquisition of such a status. In this 

regard, ~· 18A:28-5 provides in part "• • • The services of all teaching staff 

members including all teachers • • • in positions which require them to hold appropriate 

certificates issued by the board of examiners • • • shall be under tenure during good 

behavior and efficiency • • •". Nevertheless, tenure does not prohibit a board of 

education from abolishing positions for reasons of economy or because of a reduction in 

the number of pupils. Dismissals of teachers with tenure following a reduction in force 

are governed by seniority standards established by the Commissioner of Education. 

Administrative standards for determining seniority are set forth at N.J.A.C. 6:3-

!.10. Specifically, seniority is determined according to the number of academic or 

calendar years of employment in the school district in specific categories. Whenever any 

person's particular employment shall be abolished in a category, he shall be given that 

employment in the same category to which he is entitled by seniority. Categories are set 

forth at ~· 6:3-I.IO(l), one of which is "Secondary". Petitioner anchors his claim to 

Wagner's job on this category which, at~· 6,3-l.IO(l)(IS)(i) provides: 

Any person holding an instructional certificate with subject 11rea 
endorsements shall have seniority within the secondary category only 
in such subject area endorsement(s) under which he or she has 
actually served. 

In instances where one endorsement authorizes a teacher to teach several 

subject areas that person acquires seniority in all such subject areas despite the fact they 

may have only taught in one of the authorized areas. Camilli v. Bd. of Ed. of Northern 

Highlands, 1985 ~· - (Jan. 3, 1985), aff'd St. Bd. of Ed., 1985 ~· - (:\lay 1, 1985). 

However, where a teacher possesses a specific endorsement authorizing the teaching of 

one subject area that teacher has no valid seniority claim to other subject matter areas 

for which a separate endorsement exists. Hudson County Vo>-Tech Ed. Asso. v. Hudson 

County Vo>-Tech Bd. of Ed., 1986 ~·-(Jan. 27, 1986). 
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OAL DKT. NO. EDU 3754-86 

FINDINGS AND CONCLUSION 

The essential finding is made that automobile services is a course qualitatively 

different than automotive mechanics. Automotive mechanics, while addressing in some 

measure certain tasks to be performed by service station attendants, has as its focus the 

higher skilled level of the internal parts of a combustion engine. Students learn the 

assembly and disassembly of major component parts of the automobile. Service station 

attendants within automotive services address those kinds of tasks assigned the lesser 

skilled employee such as pumping gasoline, checking oil, washing automobile windows. 

changing tires, as so on. These latter kinds of tasks require a teacher who, by the 

issuance of a teaching endorsement in service occupations, acquired the necessary 

sophisticated background to impart those kinds of lesser skills, work habits, and attitude,; 

to their students. The automotive mechanic skilled trades endorsement represents 

acknowledgement that the possessor has the intellectual capacity and practical know-how 

of gasoline engines to train pupils in that discipline. 

Because the Board has not formally adopted the production, personal, 

occupations- service station attendant as the endorsement for the teacher of <~utomotive 

services to possess, it does not follow that petitioner, through his skilled trade !\utomotive 

mechanics endorsement, is authorized to teach the course automotive services. The State 

Board of Examiners recognizes skilled trades - auto mechanics to be a -;eparate 

endorsement than the endorsement production, personal, or service occupation service 

station attendant. Given the nature of the serVice station attendant course within 

automotive services as set forth in the writ ten curriculum (J-6) it is unlikely that any 

other endorsement would be the appropriate endorsement for a teacher to possess to be 

authorized to teach service station attendant. This is not a case where the Board imposes 

a greater requirement upon its teacher of service station attendant than the State Board 

of Examiners as was the case in Ellis v. Middlesex County Yo-Tech School District, 1984 

~· - (St. Bd. of Ed. May 2, 1984). Consequently, so long as this Board requires the 

endorsement for its automotive service course, service station attendant, to be taught by 

one who possesses the endorsement required by the State Board of Examiners there is no 

need for the Board to first have adopted a written policy requiring the possession of such 

an endorsement by the incumbent Wagner. 

-9-
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The issue in this case it must be remembered is petitioner's claim that by virtue 

or his skilled trade - auto mechanics endorsement on his instructional certificate, coupled 

with his approximately 17 years seniority in the Board's employ as a teacher of auto 

mechanics, he has a claim to teach service station attendant held by Wagner, who 

admittedly has only nine years seniority teaching service station attendant with the 

Board. The fact that the service station attendant course, part of automotive services, is 

different than automotive mechanics and in light of the fact the State Board of Examiners 

requires separate endorsements for the teaching of each subject area leads to the 

conclusion that petitioner has no seniority claim to the position of teacher of service 

station attendant in the automotive services course by virtue of either (l) his endorsement 

on his instructional certificate or (2) by his prior assignment with the Board. 

In sum, I FIND the subject courses herein controverted to be different from each 

other. ! FIND separate endorsements upon instructional certificates are necessary to be 

possessed by the teacher of each subject area. I CONCLUDE petitioner, Arthur Tote, has 

failed in his ultimate burden of persuasion to demonstrate a superior seniority claim to 

the teaching position presently held by Robert Wagner. The petition of appeal is 

DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 

- 10-
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I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

NOV 2" \986 

f 

Receip~V~ 

DATE DEPARTMENT OF EDUCATION 

DATE 
OEC 1 1986 

sc 

-11-

21 

You are viewing an archived copy from the New Jersey State Library.



ARTHUR TOTE, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE MERCER 
COUNTY VOCATIONAL-TECHNICAL 
SCHOOL, MERCER COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were received 
from petitioner within the time prescribed by N.J.A~ l:l-16.4a and 
b. 

Petitioner urges reversal of the recommended dec is ion and 
relies on the arguments set forth in his brief filed with the ALJ as 
his exceptions and objections. Moreover, he reiterates that all the 
subject matter taught in Mr. Wagner's course is within the scope of 
his endorsement and that the course merely is a lower level of 
possible skills included within the subject area level. 

Upon review of the record in this matter, the Commissioner 
concurs with the findings and conclusions reached by the ALJ. He 
therefore adopts the recommended decision as the final decision in 
this matter for the reasons expressed therein. The matter is hereby 
dismissed. 

COMMISSIONER OF EDUCATION 

January 6, 1987 
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~tatr of N rw Jlrrsrg 

OFFICE OF ADMINISTRATIVE LAW 

PAUL MILLER, 

Petitioner, 

v. 

NEW PROVIDENCE BOARD 

OP EDUCATION, 

Respondent. 

Wayne J. Oppito, Esq., for petitioner 

INrriAL DECISION 

OAL OKT. NO. EDU 3127-86 

AGENCY DKT. NO. 107-4/86 

Martin R. Paehman, Esq., for respondent (Pachman & Glickman, attorneys) 

Record Closed: October 10, 1986 Decided: November 24, 1986 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Paul Miller, petitioner, &lleges and the New Providence Board of Education 

{Board), respondent, denies that the Board violated the petitioner's tenure and seniority 

rights when the Board failed to assign the petitioner to the newly-created position of Vice 

Princip&l/Supervisor of Physic&l Education after it had abolished his position of Supervisor 

of Physical Education and He&lth/ Athletic Director on January 24, 1985 (J-5), err ective 

June 30, 1985. 

The present petition was filed with the Commissioner of Education on April 23, 

1986 and timely answered by the Board on May 5, 1986. The Commissioner determined 

the matter to be a contested case and transmitted it to the Office of Administrative Law 
I . 

on May 8,1986, pursuant to~· 52:148-1 ~~.and~· 52:14F-l ~~· 

,Ve"· Jcr;r•· II An Fqual Or>portu.,/1' Fmp/01·er 
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The petition sets forth the following main allegations: 

1. The petitioner is a tenured teacher in the employ of the New Providence 

Board of Education and, prior to July 1, 1985, was the tenured Supervisor 

of Physical Education and Health/ Athletic Director, for which he remains 

on a preferred eligible list. The Board admits this allegation. 

2. On or about January 4, 1985, the Board abolished the position of Supervisor 

of Physical Education and Health/ Athletic Director. The Board admits this 

allegation. 

3. At the same time, the Board added the duties formerly performed by the 

Supervisor of Physical Education and Health/ Athletic Director to the 

duties of the Vice Principal, effective September 1, 1985, and entitled the 

new position, Supervisor of Physical Education/Vice Principal. The Board 

admits this allegation. 

4. Subsequently, the Board established the position of Administrative Intern 

at New Providence High School, eCfective September 1, 1985. The Board 

admits this allegation. 

5. The petitioner alleges, and the Board denies, that over the course of the 

1985-86 school year, the duties of the Administrative Intern have evolved 

to be those previously performed by the Vice Principal, while the cunent, 

untenured Vice Principal performed the same duties the petitioner had 

performed as Supervisor of Physical Education and Health/ Athletic 

Director. 

6. The petitioner alleges, and the Board denies, that on or about March 1, 

1986, it became apparent to him that the Vice Principal was performing 

substantially the same duties the petitioner performed in his prior position. 

1. The petitioner alleges, and the Board denies, that the Board attempted to 

coherse him to resign during the 1983-84 school year; that when he refused, 

the Board created a false reorganization - the petition uses the word 

'-2-
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"charade" - of a high school administration, and that his tenure and 

seniority rights have been circumvented thereby. 

This matter was heard on September 23 and 24, 1986, at the Office of 

Administrative Law, Newark. The petitioner testified in his own behalf and called four 

other witnesses on his case in chief. He gave testimony which tended to show that he was 

assigned to an elementary school, not the high school, in 1985-86; when his position was 

abolished and the new position created, he saw the duties (J-3) for the new position, 

believed that the person selected would be responsible for all of those duties and he did 

not apply for the position; he performed 59 of the 74 separate duties listed for the 

SUpervisor of Physical Education, Athletics and Vice Principal and assisted, at least on 

occasion, with five others; during February or March 1986, he determined the duties of 

the Vice Principal-SUpervisor were what he had done and the Administrative Intern was 

doing the Vice Principal's job. 

He came to this determination on the basis of information given to him orally by 

other coaches and teachers and from copies of memorfiJidums circulated to high school 

staff by the administrative intern (J-14 through J-35). He asked for and received 

appointments to see the superintendent fiiid the Board president. Both seemed satisfied 

with the high school organization "as it worked out." 

The petitioner also testified in the 1984-85 school year, the high school had 

assigned a principal, a vice principal and 11 supervisors, including himself. In January 

1985, the superintendent met with the administrative staff and informed them the Board 

was going to change the organization. It did (J-5). Eleven separate positions were 

abolished. The petitioner has no evidence that the Board ordered the reorganization to 

eliminate the 11 incumbents. When he began service at the high school in 1979, the 

enrollment was approximately 1,000 pupils. In 1985-86, the number was approximately 

640 and a continued decline in enrollments is projected. 

The Board moved to dismiss this matter on the grounds that the complaint is 

untimely under N.J.A.C. 6:24-1.2(b) - commonly called the 9G-day rule - and that the 

petitioner had failed to carry the burden of persuasion. 
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on the first point, the Board argues that the only relevant testimony shows the 

petitioner made a subjective decision about who was doing what jobs at the high school in 

December 1985. However, on May 2, 1985, he wrote a letter (J-10) to the Superintendent

Board Se<!retary, Board president and Board members concerning the new position, 

stating, among other things: 

I decline to apply for the job due to the scope of the work. If, 
however, the position evolves so that the duties and 
responsibilities are diminished and do not represent those 
defined in the job description, I will exercise my leglll right to 
that position based on my seniority and tenure. 

In December, the petitioner met with a guidance counselor and formed " belief 

the new vice principlll was doing his old job. 

On the second point, there is no showing that anyone other than the present vice 

principlll is doing the tasks that the former vice principlll stated makes up 50-75'¥. of the 

job: attendance and discipline. Therefore, the present vice principlll's position is not the 

mirror image of the petitioner's former job. The many memorandum~ from the 

administrative intern pointed to by the petitioner are in the areas of fire drills, asse;nblies 

and eKtracurricuJar activities. The latter has been shown to merely a calendar clearing 

function and all have been shown to be a minor part of the vice principal's duti"!s. :-4o 

relationship has been established between the present vice principal position and the 

petitioner's former position. 

The petitioner survived the motion to dismiss. The ruling from the bench was 

thus follows: 

Gentlemen, I have considered the arguments on the motion to 
dismiss this matter as untimely and for failure to carry the 
burden of persuasion. 

In dellling with a motion to dismiss, it is required that all 
favorable inferences be construed in favor of the party not the 
maker of the motion. As long as there is more than a mere 
scintilla of evidence in support of the plea, petition or 
complaint, a tribunal - whether civil or administrative - may 
not properly enter a dismissal. 
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In the present case, I perceive that enough has been put forward 
by the petitioner that the record could, if unrebutted, support 
certain inferences in his favor. 

In order for a full adjudication on the merits ot the case to be 
had, a defense is required of the Board. The motion to dismiss 
is denied at this time. 

A former vice principal at the high school testified. He served in that capacity 

in 1974-1985. His title was Vice Principal for Student Personnel, Guidance, Special 

Services. He was also responsible for discipline and attendance in the period 19H-!979. 

He was housed in the main office of the school as was the athletic director. Exhibit J-5 is 

the high school vice principal job description he served under from 1979-1985. Exhibit J-9 

is a memorandum he wrote to the principal, at her request, listing his duties in the 1984-

85 school year. Exhibit J-2 is a much more general document than is J-9. J-9 details 

major responsibilities such as attendance, discipline, building maintenace, e1<tracurricular 

activities, pupil deportment, fire drills, building inspection, curriculum coordination, field 

trip scheduling, supervision of the Student Service Organization, assemblies, staff 

evaluation and attendance. Pupil discipline and attendance occupied 50-75 percent of his 

time. He was also responsible for the building if the principal were out of the building. 

Although the witness had not previously seen exhibits J-14 through J-35 because 

they were produced in the year following his departure, he did produce a number of 

similar memorandums when he was vice principal. He stated that the subjects of exhibits 

J-14 through J-35 were all his responsibilities while he served at the high school. The 

witness was aware in 1984-85 that a reorganization at the high school was coming. 

The former vice principal reviewed exhibit J-3, the job description for the 

present supervisor position. Comparing this document to his duties in 1984-85, he found 

the areas of program, stare, interviewing, student handbook and operations to have been 

performed by hlm, and the balance to have been performed by the petitioner. 

Although he spent 50-75% of his time on discipline and attendance, the time 

devoted to these duties nuctuated tremendously. 

The witness testified that the two vice principal positions, Attendance and 

Discipline and Pupil Personnel Services were merged in June 1979. The primary change 
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was in title. The student personnel services title was eliminated. The Supervisor of Pupil 

Personnel Services took some of his responsibilities which, in turn, allowed him to 

concentrate on attendance and discipline as well as the other responsbilities enumerated 

above. 

The superintendent of schools also testified. He began serVlce in the district in 

1961 as assistant superintendent and board secretary. He later was designated deputy 

superintendent and in 1977 was named superintendent and board secretary. 

The superintendent participated in the reorganization of the high school. The 

reorganization began with a reduction of superVlsors when the pupil population began to 

drop. The most recent reduction at the high school, as described above, was made on the 

basis of his recommendation to the Board after the Board had directed him to study the 

question. The superintendent has met with supervisors and principals over the last severn! 

years keeping them aware of changes in the district. 

The superintendent met with the petitioner in 1983-84. The superintendent 

initiated the meeting because he was dissatisfied with the leadership >tyle and flttitude 

displayed by the petitioner. The principal and assistant superintendent were present for 

the first part of the meeting and then left. The superintendent and the petitioner had a 

private conversation. The superintendent had recommended the petitioner for the 

athletic director job and had known him for more than 20 years. During their private 

meeting, he made known to the petitioner hls concerns about an inadequate basebll.ll 

coach, soccer coach salary questions, a walk-out of pupils over a pep rally and other 

concerns. 

The petitioner did not see the concerns as being as important as did the 

superintendent. The petitioner indicated he would step down but also indicated he wanted 

time to think about it. Subsequently, he said he would not resign. 

The superintendent assured the petitioner that the superintendent would not 

recommend withholding of his salary or tenure charges against the petitioner, but that the 

superintendent certainly was not happy with the petitioner's performance. The 

superintendent gave the petitioner opportunities to attend conferences and institutes 

related to his position. However, the superintendent saw no improvement. 
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As part of reorganization discussions, the Board rejected the idea or keeping 12 

supervisors at the high school but reducing their administrative time. Thereafter, 

decisions were made to merge several administrative positions. Athletic duties were 

merged with vice principal duties, English and Social Studies duties were combined as 

were :vtathematics and Science duties. 

Before making this recommendation, the superintendent had studied other 

discricts, including Mountain Lakes and Glen Rock, which each had a combination vice 

principal and athletic director position. Because much athletic director business occurs 

during the school day, if the athletic director were a teacher, instructional time would be 

interrupted. Conversely, if the athletic director were an administrator, she or he would 

have greater flexibility in handling the required duties. 

In January 1985, the Board held, not for the first time, a public discll'ision of 

reorganization. The Booster Association and other groups eame to '11eetings and 

expressed coneerns about the vice principal - athletic director combination. The Board 

decided, to appease the public, to appoint for a period or time an administrative assistRnt 

or intern to assure that all athletic duties were performed. The Board voted the chan~tes 

at its January meeting. After the January meeting, the Board decided to appoint 'In 

adminstrative intern at the high school. In February they appointed a person to that 

position. 

The eombination supervisor positions were posted on January 25, 1985, 

applications to elose on June 30, 1985 (J-6). Exhibit J-7 is the posting for administrative 

intern with applications due by February 13, 1985. The administrative intern position had 

existed for many years in the district although this was the first use of an intern at the 

high school. The petitioner applied for none of these positions. 

All positions except the vice principal - athletic director position were filled at 

the February meeting. There was only one application ror the vice principal - athletic 

director position and the Board directed the superintendent to advertise outside the 

district. In May, the superintendent made a recommendation to the Board. 

The superintendent stated that one candidate told the superintendent that 

coaches from New Providence called him and told him "not to touch the job." Miller 
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would challenge t!le appointment and the candidate would wind up in court. The candidate 

withdrew. 

Exhibit J-10 is a memorandum from the petitioner to the superintendent, Board 

presioent and members of the Board under date of May 2, 1985. The letter reads: 

I am writing in reference to the abolish of the petition of 
Supervisor of Physical Education and Health/ Athletic Director 
and the creation of a new position combining the above with the 
Vice Principal position. 

A job description was given to me listing the duties and 
responsibilities of the combined positions, i.e. Vice 
Principal/Supervisor of Physical Ed!H'Iltion and Health/ Athletic 
Director. I declined to apply for the job due to the scope of the 
work. If, however, the position evolves so that the duties and 
responsibilities are diminished and do not represent those 
defined in the job description, I will exercise my legal right to 
that position based on my seniority and tenure. 

The petitioner did not say he wanted the job. The intern, by that time, had been 

appointed at the high school. When the outside candidate withdrew, the superintendent 

'advertised the position again. Two staff and several outside persons applied. A selection 

was made and appointed in June. Once again, the petitioner did not apply. 

The superintendent also testified that the petitioner advised in the. spring of 1985 

that he would be leaving the district. However, the job he thought he would be taking did 

not materialize. 

The superintendent stated that the administrative intern served in the 1985-86 

school year at the high school. The position was not filled for 1986-87, the present school 

year. The high school has a principal and one vice principal who also serves as athletic 

director. 

Referring to exhibit J-3 again, the superintendent said he fully expected one 

person could perform all the duties of supervising physical education and athletics as well 

as certain vice principal duties because of falling numbers of pupils in the school. Some 

sports, however, actually have been added to the schools offerings. 
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The superintendent also traced the history of vice principal positions at the high 

school as population of the school grew and then diminished. The superintendent also 

pointed out that when the petitioner returned to teaching, there was no reduction in his 

salary. While he may have lost salary expectation, he sufCered no actual dollar loss when 

his position was abolished. Those selected to be supervisors under the new titles did 

receive a salary increase for 1985--86. 

The high school principal testified. She has served in the district for 20 years, 

the last five as high school principal. She stated the vice principal is the disciplinary and 

attendance person. She or he has responsibility for cafeteria supervision as well. These 

three functions form the bulk of the job. There are other duties, very much at the 

principal's discretion and direction. In every case in every year, the vice principal did not 

perform all tasks in the job description. The principal has total authority to structure the 

duties of and emphases by the vice principal. 

At the beginning of the year, some accommodations were made for the incoming 

vice principal because he was from outside the district and did not know the routines of 

the school. The principal, in fact, assumed some of the former vice principal's duties. 

The intern was expected to cycle through all administrative responsibilities and he did ~IJ. 

The principal and intern helped the new vice principal with cafeteria duty at first, but by 

the end of the year the responsibility was completely his. 

The intern was quite active in cocurricular aetivities but gave little if any help 

to the vice principal in the area of athletics. Discipline and attendance remained the 

responsibilities of the vice principal and he became more involved in these as the year 

went on and problems grew. 

The principal testified concerning the memorandums designated J-14 through J-

35. Exhibit J-14 having to do with supervisory duties at extracurricular activities would 

generally be a vice principal's job. This, however, is not a major task. Exhibit J-15 deals 

with fire driUs. The Fire Marshal became more involved than in prior years. She assigned 

the intern to create a new evacuation plan. Exhibit J-16 deals with upgrading of 

curriculum and is an area she had specifically assigned to the intern. Now that the intern 

is gone, these duties would fall on the vice principal or herself. Exhibit J-17 deals with 

nursing coverage. Although the memo went out under the administrative intern's name, 
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she made up the schedule and had the intern reproduce and distribute it. Exhibit J-18 

deals with field trips and is strictly routine. Actually, a secretary sets up transportation, 

not a vice principal. Exhibit J-19 concerns assemblies. The intern was assigned 

responsibility for lighting, but entry to, control of and exit from the assembly was the 

vice t~rincipal's job. Exhibit J-20 deals with supervisory duties and is a routine clerical job 

that she delegated to the intern. Exhibit J-21 deals with assembly supervision and she 

assigned some duties in this area to the intern. The same is true of exhibits J-22 and J-

23. Exhibit J-24 deals with chaperoning at special events. It was done at her direction. 

Exhibit J-25 again deals with assemblies and illustrates an innovation of the intern's. 

Exhibit J-26 deals with an extracurricular .:!ouncil that the intern had originated. Exhibit 

J-27 concerns a pep rally. In prior years, this would have been a vice principal and 

athletic director joint responsibility. The intern was involved here to give him experience 

in the area. However, he worked with the vice principal and not alone. Exhibit .J-28 again 

deals with the extracurricular council. Exhibit J-29 is merely an assembly inform<~tion 

flier. Exhibit J-30 deals with expected behavior at a holiday concert. Exhibit J-31 deals 

with a pep rally and again, the intern worked with the vice principtd. Exhibit J-32 is >l 

report of the intern to staff concerning fire drills. Exhibit J-33 is simply an assembly 

announcement. Exhibit J-34 concerns search volunteers in the case of bomb threats. \It 

school administrators were involved. The vice principal and intern jointly issued the 

memorandum. Exhibit J-35 simply announces a fire drill. 

~one of these show the intern doing any of the major functions of the vice 

principal. The principal deliberately did not give such responsibilities to the intern for 

two reasons. She knew she would only have the intern for a year and the supermtendent 

did not want the intern to become indispensable. 

The principal emphasized that the intern never observed staff as the vice 

principal had. The intern never supplanted the vice principal. He served as an intern to 

her and to the vice principal. The vice principal's responsibilities increased as the year 

went on. 

The reorganization was not Wldertaken to "get" Miller or anyone else. As a 

result of the reorganization, at least three other supervisors were returned to classroom 

teaching duties. 
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In the present school year, the principal has looked at her needs and at teachers' 

schedules. She is, in effect, using some teachers as helpers on specific tasks. The vice 

principal has full responsibility for fire drills. The principal herselC is doing the safety 

audit. The principal had requested continuation of the intern position but has been told 

that the position will not be continued. In September and October of the 1985-86 school 

year, she directed the new vice principal to concentrate on athletics. As the year went 

on, he spent less time on athletics and more on the other duties the principal described in 

her testimony. 

PETITIONER'S ARGUMENTS 

The petitioner argues that he is not time barred from bringing this action. The 

new vice principal and athletic director commenced employment on or about September l, 

1985. The petitioner did not have actual or constructive notice until late February or 

early March 1986 that the vice principal was performing substantially the duties 

previously performed by him. He filed his petition on April 23, 1986 and complied with. 

the 9D-day rule. Because he was assigned as a teacher at another school, the petitioner 

did not have the advantage of observing the day-to-day duties being performed by the new 

vice principal. 

The petitioner was informed in late December 1985 or January 1986 that he 

should look into what duties were being performed by the new vice principal. When he 

ascertained in late February or early March 1986 that the new vice principal had 

substantially assumed his former position, the petitioner immediately contacted the 

superintendent and arranged a meeting. The petitioner testified that the meeting 

occurred in late March 1986. When the superintendent refused to recommend 

reinstatement, petitioner contacted the president of the Board. When this conversation 

proved unproductive, the petitioner filed this action on April 23, 1986, well within 90 days 

or the time he rirst had knowledge that his tenured position was being occupied by 

another. 

The petitioner also asserts that he does not need to apply for a position to which 

he has tenure entitlement. The Board seems to argue that because the petitioner did not 

apply for the position of SUpervisor of Physical Education, Health and Athletics/Vice 

Principal, he has waived his right to the position. In Camilli v. Northern Highlands Reg'! 
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Bd. of Ed., OAL DKT. EDU 5752-84 (Nov. 14, 1984), mod. Comm'r of Ed. (Jan. 3, 1985), 

aff'd St. Bd. (May 1, 1985), the issue was addressed. The Commissioner stated: 

The Board is in error when it argues petitioner waived his 
seniority rights to the physics position because he failed to 
apply for the position in :\'larch 1984. A tenured staff member 
who is subjected to a reduction in force is under no obligation 
to apply for a position to which he or she has entitlement by 
virtue of seniority. It is the responsibility of the Board to 
review its eligible staff to assure that no tenured employee has 
entitlement to a position prior to determining a vacancy exists 
that a non-tenured individual may fill. Slip opinion at 9. 

The petitioner claims the Board has committed the same error here. The 

petitioner is entitled to the position of Supervisor of Physical Education, Health and 

Athletics/Vice Principal. He performed the duties from September 1, 1979 - .June 10, 

1985. The Board should not have filled the vacancy with a non-tenured person without 

first offering the position to the petitioner. 

The petitioner is entitled by tenure to the position. It is uncontroverted that he 

was tenured as the Supervisor of Physical Education, Health and Athletics. The issue i'l 

whether the Board abused its authority granted by ~· 18A:28-9 by removing the 

petition from his tenured position and assigning his position to a non-tenured person. 

The State Board of Education has addressed this issue. In Ca(>?dilupo v. W. 

Orange Bd. of Ed., OAL DKT. EDU 3814-84 (Vlar. 19, 1985), rev'd Comm•r of Ed. (:\lay 3, 

1985), mod. St. Bd. (sep. 3, 1986), the State Board determined: 

'.'ie first emphasize that although boards of education have 
great discretion when acting pursuant to N.J.S.A. 18A:28-9, 
that discretion is not without limits. The t~rovisions of 
the school laws are important expressions of legislative policy 
and the rights they confer are accorded vigerous [sic 1 
protection. Viemeister v. Prospect Park Board of Educatiofl:" 5 
N.J. [srper.] 215 (App. Div. 1979). Because reductions in 
t'Orce o ten necessarily implicate tenure rights, the decision
making process and its consequences are closely scrutinized 
whenever an allegation is made that tenure rights have been 
impermissibly compromised by board action taken pursuant to 
N .J.S.A. 18A:28-9. Vogel v. Board of Education of the Borough 
of Ridgefield, decided by the State Board, June 5, !985. Slip 
opinion at 14. 
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In Valinski v. Board of Education of the Borou,:h of Garwood, 
we agrun were called upon to 68lance the polic1es reflected in 
two statutes [ N.J.S.A. 18A:28-5 and N.J.S.A. t8A:28-9). 
Valinski v. BoardO'fEducation of the Bi=Oiigh of Garwood, 
decided by Commissioner, Vlareh U, 1985, rev'd by the State 
Board, November 8, 1985, aer.al dismissed, Docket t A-0738-
85Tl {App. Oiv. \1areh 6, 19857In that ease, the board reduced 
two physical education teaching positions at the elementary 
level from full-time to four-fifths time. One position was held 
by Ms. Valinski, a tenured teacher, the other by a non-tenured 
teacher. '\fs. Valinski asserted that her tenure rights were 
improperly abridged by the board's in reducing her position 
while retaining a non-tenured teacher to teach classes that she 
was qualified to teach and to which she could have been 
assigned without any adjustment in pupils schedules. 

In considering this ease, the State Board concluded that, 
because of the measure of security afforded to tenured 
teachers by the tenure statute, a board of education has an 
obligation to attempt to acknowledge an affected teacher'-; 
tenure rights when it exercises is [sic) discretionary authority 
under N.J.S .. -\. 18A:28-9. Such obligation encompasses the duty 
to att~ assign the affected teacher to courses assigned to 
non-tenured teachers before reducing his position from full
time. We found that this resolution permits boards to achieve 
their desired result without impairing the underlying purposes 
of the tenure law in eases where the board does not have an 
educational policy for retaining the non-tenured teacher and 
full-time assignment of the tenure teacher would not affect 
pupil schedules. Since the record demonstrated that the board 
in Valinsky could have retained :vis. Valinsky full-time without 
any disruption to pupils schedules, and since the board failed to 
put forth ~ justification for reducing her position while 
retaining a non-tenure teacher, we held that the board had 
failed to fulfill its obligation to attempt to acknoweledge :-.1s. 
Valinsky's tenure rights. Slip opinion at 17-18. 

On page 20, the State Board set forth the test to be used: 

We recognize that N.J.S.A. 18A:28-5 was intended to confer 
some measure of seeurtty on tenured starr members. However, 
the requirement that district boards attempt to acknowledge 
the tenure rights of affected teachers when effectuating a 
reduction in force does not infringe upon the board's ability to 
make determinations that are in the best educational interests 
of the students. We therefore reaffirm our conclusion that 
where a board validly determines that a reduction in force is 
necessary, it has an obligation to attempt to recognize the 
tenure rights of the teacher affected by the reduction. This 
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obligation does include consideration of the reassignment of the 
affected teacher to assignments filled by non-tenure teachers 
for which he is qualified, but which are in categories in which 
he has no seniority. 

We, however, hold that the board has fullfilled this obligation 
where it provides sound educationally based reasons for its 
decision to retain a non-tenured teacher, and we will uphold the 
propriety of the board's decision unless the petitioning teacher 
has shown that the board's reasons were pretextual. We find 
that this standard properly recognizes the discretion of local 
boards when acting pursuant to N.J.S.A. 18A:29-9 while 
properly accommodating the tenure rights oC affected teachers 
by ensuring that tenure status is properly considered. 

The petitioner argues that applying this test to the present matter shows that he 

is entitled to the controverted position. He was tenured Supervisor of Physical Education 

Health and Athletics; the Board created a position of Supervisor of Physical Education, 

Health and Athletics/Vice Prineipal which was the petitioner's old position combined with 

some additional duties; the petitioner is fully certified for the new position, und the Aoard 

hired a non-tenured person for the position. Furthermore, it was not necessary under 

Camilli, above, for the petitioner to apply for the position. In the absence of any ~ound 

educational reasons for placing a non-tenured person in the position, the petitioner being 

tenured and certified should have been so placed. 

BOARD'S ARGUMENTS 

The Board acknowledges that the petitioner was tenured as Supervisor of Health 

Athletics and Physical Education. That was one of 13 adminstrative positions, including 

principal and vice principal, at the high school. 

Declining enrollment within the New Providence High School, which had fallen 

from a high of 4,000 pupils to an anticipated 1985-86 level of approximately 1,600, 

~purred the Board in its January and February 1985 meetings to reduce its high school 

administrative staff from 13 to six. Among the new positions was the Supervisor of 

Physical Education, Athletics and Vice Prineipal, which combined the position formerly 

held by the petitioner with the vice principal position held by another incumbent. Several 

other posts were combined. 
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The position was posted in January and reposted in the early spring of 1985. On 

\1ay 2, 1985, the petitioner wrote to the Board indicating that he had reViewed the job 

description for the new position and declined to apply for it. He went on to state that if 

the duties diminished, "I will exercise my legal right to that position based upon my 

seniority and tenure.'' On April 23, 1986, some 11 months later, the present petition was 

filed. 

First, the Board renews its argument that the petition is untimely. Even 

assuming arguendo that the "notice of the final order, ruling or other action by the 

district board of edu!"ation" pursuant to~· 6:24-1.2(b) dates not from the .January 

24, 1985 meeting at which the reorganization was approved, but at some later date, the 

Board submits that on \1ay 2, 1985, the petitioner knew what the job description of the 

new position was, and, further, was aware of the placement in the high school of the 

administrative intern. Even further assuming that the Vlay 2, 1985 date was somehow 

insufCicient, the petitioner by his own testmony admitted that in the fall of 1985 he had 11 

meeting with another teacher in which he was told that Mr. Van Eyk was doing his duties 

and that the intern was functioning as vice principal. Certainly, without admitting the 

truth of this conclusion, the Board again urges that the petitioner, by waiting until :\pril 

23, 1986, to file the present petition simply allowed the limitations established by 

N.J.A.C. 6:24-l.2(b) to expire. 

The petitioner argues that it took him until :vlareh 1986 to decide that he w!IS 

entitled to the vice principalship and that his time for filing the petition should be 

measured from the date upon which he announced his conclusion to the superintendent and 

the superintendent declined to accept the petitioner's reasoning. Such a View of the 

import or the 9Q-day rule would negate it completely. Any employee could, at any time, 

announce to his employer that he had now decided that what the Board did months or even 

years before was in error, demanded be undone and upon denial of the request initiate a 

petition. 

The Commissioner has consistently held that only the most unusual and 

compelling conditions will permit relaxation of the 96-day rule. Newman v. Spring Lake 

Heights Bd. of Ed., OAL DKT. EDU 4548-83 (Dee. l, 1983), adopted Comm'r of Ed. (Jan. 

17, 1984). In cases in which the controversy relates to an alleged improper RtF, in which 

there is a claimed denial of tenure and seniority rights, the Commissioner has timed the 
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running of the 9Q-day period from the notice to the employee of the salary diminution or 

from the date on which the Board employed another person in a claimed position. The 

"unusual condltiom" generally have either related to cases where the delay resulted 

because of reliance on representations made to the employee by the Board or where the 

employE-e's attorney had lied to him. Bechtel v. :vloorestown Bd. of Ed., 1978 ~· 604. 

Indeed, in a case in which the employee specifically attempted to measure the 9G-day 

period from the denial of a request for reconsideration, the Commissioner determined 

that the petition was untimely. Bosner v. Old Bridge Tp. Bd. of Ed., OAL OKT. EOU 

7185-83 (Mar. 23, 1984), adopted Comm'r of Ed. (May 10, 1984). 

Even if it is assumed that the petition is timely, the Board urges that the 

petitioner has not demonstrated the action of the Board in refusing to reinstate him to the 

new position was arbitrary, capricious or unreasonable. There is no argument on the 

record but that the new incumbent in the position did perform the duties of both the 

former vice principalship and the former supervisorship of Phyical Education, Athletics 

and Health. The new position quite properly reflects duties beyond those performed or 

encompassed within either of the prior positions. 

The petitioner seems to argue that the performance by the new incumbent of the 

athletic director duties somehow leads to the conclusion that the position has remained 

the same. But it is uncontroverted on the record that the new incumbent also performed 

the major functions of the previous vice principal in the areas of discipline, attendance 

and overall control and supervision of the cafeterias. 

Perhaps most fundamentally absent from the petitioner's position is any claim 

that he had ever served in or acquired tenure in the position of vice principal. Thus, the 

petitioner's argument in the instant petition is not that he had an entitlement to the 

position as it existed after the reorganization by the Board but rather that the position 

was not, in fact, altered. The only evidence the petitioner has placed in the record in 

support of this allegation is the series of documents and memoranda noted as exhibits J-

14 through J-35. These are a series of memoranda dealing with various matters over the 

signature of Richard C. Siegel, who was the administrative intern during the 1985-86 

school year. 
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The testimony of the high school principal was that Siegel was assigned to assist 

both her and the vice principal in the performance of a number of administrtive duties and 

tasks including, but not limited to, fire drills, assemblies, pep ralleys and extracurricular 

activities. A former vice principal, called by the petitioner, testified that those matters 

were minor and peripheral in the scope of his duties as vice principal. 

The position of the Board is that it has a right to abolish and create new 

supervisory positions so long as the action is taken in good faith and is neither arbitr~~ry, 

capricious or unreasonable. Where the position is substantially different from that which 

had previously existed, there is no abuse of the Board's authority. Gonsalves v. S. Orange

\faplewood Bd. of Ed., OAL DKT. EDU 4680-84 (Jan. 10, 1985), adopted Comm'r of Ed. 

(Feb. 22, 1985). 

DISCUSSIO~ AND DETERMINATION' 

Addressing first the sut6tantive argument, I FIND: 

1. That the duties of the controverted position, Supervisor of Physic!!! 

Education and Athletics/Vice Principal, do overlap the duties performed ':>y 

the petitioner in his former position, Supervisor of Health, Athletics 11nd 

Physical Education. 

2. That the new position, however, encompasses significantly greater duties 

than the petitioner performed under his former title. 

3. The Board, in view or sharply declining enrollments at the high school, 

properly determined to reduce its high school administrative staff from 13 

positions to six. 

4. Several persons other than the petitioner were affected by this 

reorganization. 

5. Nothing in the record indicates arbitrariness, caprice or improper motive 

on the part of the Board in effecting the reorganization. 
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6. The differences between the duties of the controverted position and the 

petitioner's former position are firmly founded in educational and 

management consideration.s. 

The findings leave no doubt that the reorganization resulting in the reduction of 

administrative position.s at the high school was rational, based on sound educational theory 

and effected in good faith. 

e parol and documentary evidence show that the new and controverted 

position is significantly different from the position formerly held by the petitioner. 

FIND and CONCLUDE that they are different positions with different duties to serve both 

similar and different educational functions. The mere inclusion of some of the 

petitioner's former duties in the position does not give the petitioner a right to that 

position. As noted by the administrative law judge in Gonsalvez, above, this is not a 

situation where only a title has changed. 

N .J.S.A. 18A:28-9 states: 

Nothing in this title or any other law relating to tenure of 
service shall be held to limit the right of any board of education 
to reduce the number of teaching staff members, employed in 
the district whenever, in the judgment of the board, it is 
advisable to abolish any such positions for reasons of economy 
or because of reduction in the number of pupils or of change in 
the administrative or supervisory organization of the district or 
for other good cause upon compliance with the provisions of 
this article. 

I further CONCLUDE that the reorganization effected here lies clearly within 

the right to reorganize granted to boards by the statute. Because I h11.ve already 

determined that the position formerly held by the petitioner had substantially different 

duties form the new position, the Board was not obligated under the tenure law or 

seniority rules to place the petitioner in the new position. In short, the petitioner simply 

has not made out a case under any of the authorities he cites that would overcome the 

presumption of correctness that attaches to Board actions within legislatively delegated 

authority, Thomas v. Ylorris Tp. Bd. of Ed., 89 N.J.~· 327 {App. Div. 1965) aff'd o.b. 

46 N.J. 581 (1966), while the Board, on the other hand, has articulated sound educational 
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reasons for its supervisory reorganization and satisfaetorily demonostrated that the 

controverted position differs significantly from the petitioner's former position. 

Accordingly, even if the petitioner's action be timely, I CONCLUDE that he has 

failed to carry the burden of persuasion in this matter and that the petition of appeal 

must be DISMISSED. It is so ORDERED. 

The petition having been dismissed on substantive grounds, it is not necessary to 

address the procedural arguments of the Board. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empoWf" , ' to make a final decision in this matter. However, if S11ul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

~- 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

Z4 tiPr£'mi'J~~ !99(;:. 
DATE 

DATE 

DEC 1 1986 
DATE 

ds 

BRUCE R. CAMPBtLL;A' 

....... ~ 
'.;..," 

DEPARTMENT OF EDUCATION 
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PAUL MILLER, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF NEW PROVIDENCE, UNION COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The Commissioner has reviewed the 
including the initial decision rendered 
Administrative Law. 

record of this matter 
by the Office of 

It is observed that petitioner's exceptions to the initial 
decision were timely filed with the Commissioner pursuant to the 
applicable provisions of N.J.A.C. l:l-16.4a, band c. 

In his exceptions petitioner also relies on those pertinent 
parts of the State Board's decision in ~odilQI!Q, ~upra, as they 
appear in the initial decision, (lnte. He contends, however, that 
the AW applied the wrong test in ~Q<iilupo in denying him the 
relief he is seeking herein. In this regard petitioner excepts to 
the initial decision as follows: 

***In applying this test to the matter sub 
jyg!~~. it becomes apparent that petitioner 1s 
entitled to the position of Supervisor of 
Physical Education, Health and Athletics/Vice 
Principal. The record shows that petitioner was 
the tenured Supervisor of Physical Education, 
Health and Athletics, having been employed in 
that position from September, 1979 to June, 
1985. Effective September 1, 1985, respondent 
created a position of Supervisor of Physical 
Ed~cation, Hea~t~ and Athl~t~cs/Vice .Principal 
wh1ch was pet1t1oner's pos1t1on comb1ned with 
some additional duties. Petitioner is fully 
certified for the new position. In place of 
petitioner, respondent hired a non-tenured person 
for the posit ion. Respondent's agent, the 
Superintendent of Schools, testified that no 
reasons were provided for replacing a tenured 
teaching staff member, petitioner, with a newly 
hired, non-tenured person other than that 
petitioner had not applied for the position. 
However, the Commissioner in CamiUi v. Northt;!_!.!! 
HighlaJl(j~ Regi~~~J3_gard of _l:ducation, Com. Dec. 
January 3, 1985, aff 'd State Board of Education, 
May 1, 1985, has held it was not incumbent upon 
petitioner to apply for the position. In the 
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absence of any sound educational reasons, 
petitioner, being tenured and certified. is 
entitled to the position of Supervisor of 
Physical Education, Health and Athletics/Vice 
Principal. 

It is respectfully requested that in accord with 
the State Board • s de cis ion in Capo_<iU!!PQ. ~pra .• 
petitioner is entitled to the newly reorganized 
position of Supervisor of Physical Education and 
Health/Vice Principal. Petitioner respectfully 
requests that the Commissioner reject the Initial 
Decision and order respondent to reemploy 
petitioner in the aforesaid position, with all 
salary benefits and emoluments. retroactive to 
September 1, 1985.*** 

{Petitioner's Exceptions, at p. 4) 

Upon review of petitioner's exceptions, the Commissioner does not 
agree that ~_£Qdilupo, ~upra. is applicable to the factual 
circumstances giving rise to the matter controverted herein. 

While it is undisputed that petitioner had a tenure and 
seniority claim to his former position of Supervisor of Physical 
Education and Health/Athletic Director, it is clear that the Board's 
action of January 24, 1985, in abolishing that position and 
thereafter combining petitioner's duties under a newly created 
position of Supervisor of Physical Education and Athletics/Vice 
Principal (J-5) was consistent with the prov1s1ons of N.J .s_,_~_,_ 
18A: 28-9 as enunciated by the Commissioner in accordance with the 
precepts in Gonsalves, supra. 

In this regard petitioner has failed to establish that the 
Board's action complained of herein was not due to declining pupil 
enrollment or that the duties of the newly created position of 
Supervisor of Physical Education and Athletics/Vice Principal were 
essentially the same as the duties he performed in his former 
position. To the contrary, the testimony of the witnesses reported 
in the initial decision, as well as the documents in evidence, 
establishes that while the duties of the two positions controverted 
herein do overlap, the combined new position of Supervisor of 
Physical Education and Athletics/Vice Principal( encompasses 
significantly greater duties than petitioner performed in his former 
title. 

In the Commissioner's judgment, petitioner may not rely on 
Capodiltll!.Q, supra, in support of his claim to the newly created 
position of Supervisor of Physical Education and Athletics/Vice 
Principal inasmuch as he had never previously performed any of the 
major duties of vice principal in his former title, nor had he 
previously acquired tenure in the position of vice principal. 

Consequently, without having demonstrated that he has 
acquired a tenure status as a vice principal, petitioner herein may 
not seek the same remedy fashioned by the State Board in ~apQd1Jupo 
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by asserting a tenure claim over the nontenured incumbent currently 
employed by the Board in the newly created position of Supervisor of 
Physical Education and Athletics/Vice Principal. 

Finally, the Commissioner observes that the ALJ, in denying 
the Board's Motion to Dismiss this appeal on the grounds that 
petitioner's claim herein was untimely pursuant to the provisions of 
~~A.C. 6:24-1.2 (90 day rule), was in error. In the 
Commissioner's judgment the record of this matter clearly 
establishes that the provisions of~~~ 6:24-1.2 apply herein. 

It is evident that petitioner was aware of the Board's job 
description adopted in January 1985 for the newly created position 
of Supervisor of Physical Education, Athletics and Vice Principal 
(J-3). Support for this conclusion appears in petitioner's 
memorandum to the Board under date of May 2, 1985 (J-10). However, 
petitioner's formal challenge to the duties contained in the job 
description was not made before the Commissioner until April 23, 
1986, approximately one year later. 

In this regard the Commissioner cannot accept the "wait and 
see" attitude that petitioner conveyed to the Board on Kay 2, 1985 
(J-10) in attaching any legitimacy to petitioner's argument for 
failing to comply with the 90 day rule. 

Consequently, the Commissioner finds and determines that 
petitioner's claim herein is subject to the provisions of N.J.A.C. 
6:24-1.2 and must also be dismissed on these grounds. 

Accordingly, for the reasons set forth above, the initial 
decision is affirmed in part and reversed in part. Petitioner • s 
tenure claim to the position of Supervisor of Physical Education and 
Athletics/Vice Principal is deemed to be totally without merit. The 
instant Petition of.Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

January 8, 1987 
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~tutr of Ntttt 3Jrrsr~ 

OFFICE OF ADMINISTRATIVE lAW· 

G.B.C. ON BEHALF OP 

J.T.C., A MINOR, 

Petitioner, 

v. 

BOARD OP EDUCATION OP 

BOROUGH OP HADDONFIELD, 

CAMDEN COUNTY, 

Respondent. 

G.B.C., petitioner,~~ 

INITIAL DECISION 

OAL DKT. NO. EDU 6809-86 

AGENCY DKT. NO. 326-9/86 

Alan R. Schmoll, Esq., for respondent (Capehart & Scatchard, P.A., attorneys) 

Record Closed: November 17, 1986 Decided: November 2 5, 1966 

BEFORE NAOMI R. DOWER-LABASTILLE. ALJ: 

G.B.C. petitioned the Commissioner to reverse the determination of the Board 

of Education (Board) to deny J.T.C. numerical course credit for an Intermediate Algebra 

course taken at Camden County College. The matter was transmitted to the Office of 

Administrative Law (OAL) on October 10, 1986, for determination as a contested case, 

pursuant to N.J.S.A. 52:14F-1 et ~· 

The Commissioner noted upon the transmittal sheet for the ease that no 

answer had been received frpm the Board and that a motion for default had been filed. 

The record c,onsists of all the file documents. A prehearing was scheduled for 

New Jersey Is An Equal Opporrunity Employer 
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:iovember 25, 1986, and the ease was assigned to this administrative law judge (ALJ). 

U9Qn a review of the file, I determined to grant the motion for default and so advised 

counsel for the Board by letter dated November 17, 1986, when I closed the record. It 

should be noted that the Ctlse file does not reOect that Alan R. Schmoll. Esq. actuallv 

filed an appearance in the case. The only reason his name has been listed 11s counsel is 

that the Commissioner's transmittal service list records him liS such. In fact, the 

petitioner served all papers directly upon the Secretary of the Board, not on the counsel 

listed by the Commissioner's office. Under these circumstances, if 'M. Schmoll did not 

represent the Board in this case, he should note in 11n exception addressed to the 

Commissioner that thr Roard should be listed as unrepresented. 

Rased on the record, I PIND: 

l. On September 5, 1986, G.B.C. served a copy of a verified petition in this 

matter upon BenevAI Schoelkoff, Secretary of the Roard of Education of 

Haddonfield, in his office. 

2. The petition and proof of service was sent to the Commissioner on 

Sertember 9 and stamped filed on September 25, 1986. 

3. On September- 26, the Commissioner's office advised G.A.C., with a ('Opv 

to ,\Ian SchmoU, Esq., that the proof of service was not notarized nor 

was the secretary's signature provided. 

4. On Oetober 6, G.B.C. supplied a notarized proof of service. 

~. On September 26, G.B.C. moved for a default and relief and ~uoolierl a 

notarized proof of mailin<; of the letter requesting default to Aenev:tl 

Schoelkoff, Secretary of the Board, and to the Commissioner, who 

transmitted the file and motion to OAL on October 10, 1986. 

6. OAL sent a contested case notice to the parties on October- 17, 1986. 

7. As of November 17, when the ALJ received the file preliminary to a 

scheduled prehearing, no answer had been filed to either the petition or 

motion. 
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DISCUSSION AND CONCLUSION 

N.J.A.C. 1:1-9.l(a)2 provides that no technical forms of motion are required. 

The letter/motion requesting default was filed with the Commissioner prior to transmittal 

of the case and that office so noted that a motion was pending and that the petition had 

not been answered. N.J.A.C. 6:24-1.4{a) requires that a petition be answered within 20 

days. Seventy days have passed since service of the petition. N.J.A.C. 6:24-1.4(d), (e) 

provides that if answer is not filed, the petition will be transmitted to OAL for 

proceedings pursuant to N.J.A.c. l:l-5.1. That rule provides that if a party unreasonably 

delays joining issue, the ALJ may enter a summary decision either sua sponte or upon 

motion of the aggrieved pt~rty. Petitioner has made such a motion. 

N.J.A.C. l:l-9.2(e) provides that no action be taken for 20 days after filing of 

a motion (unless the ALJ modifies the time period), and that responsive papers be filed in 

10 days. Over 40 days have passed since the petitioner moved for default. After I 

notified the Board that the record was closed and default would be entered, counsel for 

the Board argued that the petition was not "perfected" since amended proof of service 
was not filed until October 6, and that it had no proof of the request for default, although 

notarized proof of mailing had been filed. The Board does not cite any rule or statute 

supporting its position that a petition must be "perfected." Indeed all rules are to the 

contrary. N.J.A.C. 6:24-l.4(e) sets the answer period at 20 days from receipt of service. 

N'.J.A.c. 1:1-7.1 and N'.J.A.C. 1:1-7.2 do not provide that a filing is not "perfected" unless 

service is proved. Even .!!: 1;5-3 says, "Failure to make proof of service does not affect 

the validity of the service. In this case service ~ eroved. Insofar as the request for 

default is concerned, it was not required since r would have entered default suasponte. 

The facts in the petition must be assumed to be uncontroverted and I will treat 

them as such In this discussion. J. T.C. is a junior at Haddonfield High School and has 

demonstrated superior achievement, especially in mathematics. He wanted to take as 

many math and other classes as possible, so he successfully completed Intermediate 

Algebra at Camden County College. The course is a close equivalent of Algebra 0 which 

is given at the high school. Apparently, J.T.C.'s grade was quite good and may have a 

positive affect in his class standing. The high school had previously permitted several 

students to substitute college for high school credits under an "independent study" policy. 

The principal, superintendent and finally, the Board itself denied G.T.C. numerical grade 
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credits for the college course on July 31, 1986. The principal remedy requested is the 

grant of such credit. 

G.B.C. also requests that the Board rescind credits allegedly granted to other 

students in similar circumstances and that the Board be required to adopt and practice 

policies which guaranty uniform, fair, accurate and prompt responses to parties such as 

petitioner. ln a default summary decision, I CONCLODB it would be improvident to grant 

relief with respect to the grades of any student who is not before me. Such persons' due 

process rights would preclude it. Nor will! broaden the remedy to affect any matters not 

fully addressed in this record. 

The remedy of giving J.T.C. numerical credit for Algebra neither directly or 

as independent study is a very narrow one. This decision has no precedential value 

whatsoever on the merits since it is granted by default. Insofar as the petition may raise 

questions concerning Board policies, the Com missioner has fuJI authority to make such 

independent investigation concerning a Board's conduct and policies as he sees fit. Thus, 

granting a remedy to J.T.C. by default would not appear to adversely affect the public 

interest in education. I CONCLUDE, pursuant to the rules cited above, that default 

should be granted. 

It is, therefore, ORDERED that the Board of Education of Haddonfield grant 

J. T.c. numerical course credit for Algebra II by entering the subject and the numerical 

grade received from Camden County College upon his transcript. 

This recommended decision may be affirmed, modified or rejected t>y the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION. SAUL COOPERMAN. who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N. J.S.A. 52:148-10. 
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I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

Receipt Acknowledged: 

NOV 261986 
DATE 

DATE 9EC 2 198S 

ks/ee 
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G.B.C., on behalf of J.T.C., a 
minor, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH: 
OF HADDONFIELD, CAMDEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law in the form of default judgment granted in favor 
of petitioner has been reviewed. The Board's exceptions and 
petitioner • s reply thereto, which were timely filed pursuant to 
N.J.A.C. l:l-16.4a, band c, are summarized below. 

The Board excepts to the recommended decision of the ALJ, 
requesting that the Commissioner consider the exceptions as either a 
motion to vacate a default judgment or, alternatively, a motion to 
reopen the record pursuant to ~J.A.C. l:l-16.4e. Firstly, the 
Board contends that the ALJ failed to consider the confusion created 
by the defective filing of the Petition of Appeal and the good faith 
belief of the superintendent that an answer was not due until 
petitioner corrected his filing. Secondly, it contends that even 
assuming the superintendent's understanding of the legal 
requirements for filing the petition was technically erroneous, the 
default judgment should be vacated because of the honest mistake 
and/or excusable neglect on the part of the Board, the lack of 
prejudice to petitioner and the existence of a meritorious defense 
to the claim. 

With respect to the first point, the Board argues inter 
ali~. that the ALJ failed to consider the extenuating circumstances 
surrounding the Board's failure to answer and that she 
misinterpreted N.J.A& 6:24-1.4(e) as being mandatory rather than 
discretionary. It asserts that had the AW exercis:.ed discretion 
before entering the default judgment, she would have found that the 
Board legitimately believed that no answer was due. 

As regards the second point, the Board argues that the 
interests of justice require that default judgment against the Board 
be vacated. In support thereof, it cites general rules of 
New Jersey Practice ~- 4:50-1 and M~j:der v,___Realty Construction_j:.Q._,_, 
84 N.J. Super. 313 (App. Div. 1964) as expressing the standard for 
vacating a default order, i . e. , the presence of mistake, 
inadvertence, surprise or excusable neglect and a meritorious 
defense. Further, it emphasizes that the courts have consistently 
recognized that applications for setting aside default judgments are 
viewed with great liberality, citing, among other cases, Foster v. 
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With respect to the above, the Board reiterates that its 
nonresponse to the petition can only be characterized as an honest 
mista:k.e or excusable neglect in that the superintendent, a 
nonlawyer, honestly believed that since the petition was not 
perfected, the time limit for the Board • s answer did not begin to 
run and that no culpable or contumacious conduct existed. Moreover, 
it believes it has a meritorious defense, namely, that its actions 
in denying J.T.C. grade point average credit for the algebra course 
was not arbitrary, asserting that it acted consistently with its 
established practice of only granting graduation or prerequisite 
credit for courses ta:k.en outside of Haddonfield Memorial High 
School. In support thereof, it refers to the superintendent's 
affidavit attesting to the fact that grade point average and class 
ran:k.s are based only on a student's performance in courses taken 
inside the district; otherwise, the educational process would be 
tainted "***whereby class rank and grade point average are 
determined, not by merit, but by the student • s ability to find the 
least demanding correspondence or night school course money can 
buy." (Board's Exceptions, at p. 12) 

In addition, the Board alleges that J.T.C. has been given 
the same credit other high school students have been given for 
courses outside the school district, namely, he has been allowed to 
advance to any math course where Algebra II was a prerequisite. In 
not allowing him to apply the numerical grade toward his grade point 
average and class rank, the Board argues that he is being treated as 
every other student. 

Petitioner rejects the arguments advanced by the Board to 
vacate the default order, submitting a rebuttal to said arguments, 
as well as an affidavit. More specifically, petitioner urges that 
the ALJ did, in fact, exercise discretion in reaching the conclusion 
that default judgment in his favor was warranted and that the 
granting of such judgment was proper in view of the several 
opportunities which the Board had for submitting an answer or at 
least expressing its "confusion" over the procedure. Further. he 
asserts that the Board sought to exploit any procedural 
irregularity/technicality to thwart his position. r. 

As regards the Board's argument that interests of justice 
require vacating the default judgment order, petitioner questions 
whether the New Jersey Court Rules apply to administrative tribunals 
insofar as ~· 1:1-1 does not include such tribunals and points out 
that Marder, supra, did not involve an administrative tribunal. He 
characterizes as incredible any assertion that honest mistake or 
excusable neglect exists because the superintendent is not an 
attorney. Further, he rebuts the assertion that no student is 
allowed to have outside courses credited for grade point 
average/class standing. He cites a number of specific instances in 
support thereof. 

51 

You are viewing an archived copy from the New Jersey State Library.



Upon a careful review of the record, including the 
exceptions and reply exceptions, the Commissioner is in agreement 
with the AW's findings and her an~lysis with respect to N.J.A.C. 
6:24-1.4(a) and those portions of ~-L_A.C. 1:1 et ~· pertinent to 
the filing, service and response to petitions and motions (see 
initial decision, ~nte). Further, the Commissioner would ordinarily 
accept the recommendation to grant default judgment to petitioner 
because he finds unpersuasive the Board's assertions that the AW 
neglected to consider the "confusion" in its nonresponse or that 
honest mistake or excusable negligence mitigates such judgment. 
However, given the circumstances surrounding this case, he cannot in 
good conscience support the granting of default judgment because a 
doubt exists that a just result would be reached if he decides to 
accept the initial decision. 

The effect/net result of a decision respecting numerical 
credit for grade point average purposes is not limited solely to the 
particular pupil involved in a dispute such as herein. Rather. it 
impacts on other pupils in the class as well, in that class standing 
or rank is ultimately affected by the determination. Thus, the 
Commissioner believes that to achieve a result just to all those 
impacted requires that the dispute herein not be decided on the 
basis of default judgment but by way of hear~ on the merits of the 
case. The issue of granting credit for outside courses is not one 
to be taken lightly. The Commissioner has in a prior case acted to 
prohibit the inclusion of courses taken outside a district, albeit a 
private summer school, to arrive at class standing/rank because it 
was deemed discriminatory against students who could not or did not 
avail themselves of such courses. Rucker and Andriola v. Board of 
Education of Kinnelon, 1978 S.L.D. 541, 1979 S.L.D. 91. 

While vacation/setting aside of a default judgment is not 
at issue because the ALJ's decision is a recommendation, not a final 
order, guidance was found in court decisions such as Marder, supra, 
in reaching this determination wherein Marder states: 

Generally, a defendant seeking to reopen default 
judgment must show that the neglect to answer was 
excusable under the circumstances and that he has 
a meritorious defense. (citations omitted) f 

(at 3 ·a) 

Moreover, Foster v. New Albany Machine and Tool Co. , 63 
~Super. 262 states: 

***[O]ur courts have held that great liberality 
should be allowed in opening a judgment which 
went by default. Any reasonable ground for 
indulgence is tolerated. Any doubt should be 
resolved in favor of the application to the end 
of securing a just result. (at 269-70) 

While the Board herein fails to meet the first prong, i.e .• 
excusable neglect, it is the Commissioner's belief that in the 
interest of securing a just result, the matter should not bt decided 
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by default but on the merits of the case as stated above. 
Therefore, the matter is remanded to the Office of Administrative 
Law for an expe4Jted hearing on the merits. 

This decision is in no way meant to condone the inexcusable 
negligence of the superintendent in this matter, rather it is 
intended to assure that no injustice to ~ pupil results when the 
district determines class rank/standing if numerical credit were 
granted to J.T.C. for that purpose. 

COMMISSIONER OF EDUCATION 

January 9, 1987 

r. 

53 

You are viewing an archived copy from the New Jersey State Library.



OFFICE OF ADMINISTRATIVE LAW 

G.O.C., ON DEIIALI! Qlt 

J.T.C., A MlNOJl, 

l'eti tioner, 

v. 

IlOAJW OF EDUCA'nON 011 

DOROUGH 011 IIAUDONl'IELD, 

CAMDEN COUNTY, 

nespondent. 

o.n.c., petitioner, £!:2 ~ 

INITIAl, DI'CISION 

OAL DKT. NO. EOU 287-87 

(IWU 6809-86 ON ltEMANU) 

AGENCY DKT. NO. 326-9/86 

Joseph F. lletley, Esq., for respondent (Capehart & Scutchard, P.A., attorneys} 

Record Closed: June 22, 1987 Decided: June 30, 1987 

IlEFOitE NAOMI LABASTILLE, ALJ: 

G.D.C. petitioned the Commissioner to reverse the determination of the Uotu·d 

of Education (Doar!.l) to deny his son, J.T.C., grmle point average credit for un 

intermediate algebra course taken at Cu111den County College. Tl1e matter was 

transmitted to the Orriec of Administrative Lnw (OAL) for determination os a contested 

case, pursuant to ~ 52:14F-l ~ ~· 
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On November 25, 1986, the undersigned granted a motion for default and entry 

of remedy in OAL DKT. EDU 6809-86. On January 9, 1987, the Commissioner of 

Education remanded the case to OAL because "a doubt exists that a just result would be 

reached if he decides to accept the initial decision." (Id. at p. 10.) The Commissioner 

retransmitted the case and a telephone prehearing was held on March 6, 1987. Subsequent 

discovery disputes were resolved by telephone conference and the matter was heard May 

11, 1987, in Haddonfield. Petitioner requested time to rile a memorandum, which was 

granted. The record closed on June 22, 1987, with receipt of his submis.'lion. 

follows: 

The Commissioner expressed his concerns about the issue in this case as 

The effect/net result of a decision respecting numerical credit for 
grade point average purposes is not limited solely to the particular 
pupil involved in a dispute such as herein. Rather, it impacts on 
other pupils in the class as well, in that class standing or rank is 
ultimately affected by the determination •.• The issue of granting 
credit for outside courses is not one to be taken lightly. The 
Commissioner has in a prior case acted to prohibit the inclusion of 
courses taken outside a district, albeit a private summer school, to 
arrive at class standing/rank because it was deemed discriminatory 
against students who could not or did not avail themselves of such 
courses. Rucker and Andriola v. Board of Education of Kinnelon, 
1978 S.L.D. 541, 1979 S.L.D. 91. (id. at p. 10.) 

PETITIONER'S CASE 

Petitioner moved for a continuance at hearing. He had asked Cor an 

adjournment shortly prior to hearing, and I determined the matter should be fully 

addressed on the record at hearing. Petitioner expressed surprise that the Board did not 

plan to call as a witness Dr. Alfred Arena, former high school principal.c. On April 24, the 

Board sent petitioner its witness list, which did not include Arena's name. Petitioner had 

not subpOenaed Arena and sought time to do so, but his reason was, in essence, that he did 

not believe the Board's answers in discovery were complete and accurate. Petitioner had 

asked the Board to report the number of students who received grade point average credit 

for courses or independent study or courses taken outside the high school, with specifics 

of the courses and where they were taken. 

2-
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In discovery, I would not permit petitioner or his agents to personally review 

the files of all the students due to confidentiality rules. I therefore directed the Board to 

supply the information for years 1981-82 to 1985-86. The Board responded "none" with 

respect to credits for independent study since such grades were pass/fail and ~ould not be 

avera'!'P.rl. :\s to courses taken outside the high school, there were two incidences known 

to petitioner, hut subsequent Board testimony explained that in a rare ca~e, a ~tu<ient 

could receive course completion credit for graduation or as a prerequisite for R more 

advanced course for a course taken outside the high school, but the ~rade would not ~e 

included in the average unless the course was taken in an approved summer -;chao!. The 

3oard represented (and subsequently presented testimony through its superintendent\ thnt 

an exhaustive review of records was made by the guidance department. -\s to the two 

students named by petitioner, Superintendent Barry Ersek personally reviewed their filr><;. 

Petitioner's motion for a continuance was denied because I concluded from the 

discussion that it proceeded from petitioner's hope that filets could yet be uncovered to 

support his theory that other students had been gran!cd what his son was denied. 

Petitioner was most reluctant to believe the information supplied by the BoArrl. The 

superintendent's testimony reinforced my judgment that the information was accurate qn<J 

my conclusion that petitioner had no good cause for further delay of the hearing. 

Both petitioner and his son testified. .J.T.C. is an excellent student. '1e 

started his math course continuum late. J.T.C. needed -\lgebra rY as a prerequisite to take 

:\lath ,\nalysis in his junior year at the high sehool as a part of an accelerated math 

program. He took the course at Camden rounty College in the summer of 1986, and 

sought grade point average credit for it. The head of guidance (Bruce '\1organ) told him it 

couldn't be done. He then asked (()r independent study eredit but was told that was 

inappropriate or not possible. Petitioner wrote to the principal (Dr. Arena) asking for 

credit on grounds that others had received it. He cited c.w., who he believed received 

such credit for U.S. History. Grade point average credit was denied, but after taking a 

proficiency test and extra assistance, .f. T.C. was permitted to use the Camden County 

College course as a prerequisite for V!ath .·\nalysis. 

V!uch of petitioner's testi'llony and his post-hearing memorandum concerned 

his complaints of untimely response, inaecurate infor'llation, and lack of assistance from 

the guidance department and former principal. A second theme was petitioner's allegation 

that the high school administration discriminates in dissemination of information and 

-3-

56 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. :iO. EDU 287-87 

"tampers with the Legislative intent" by giving some students credits contrary to Jaw. 

These contentions are without merit on the facts shown, are not germane to the contested 

ease issue, and will not be further discussed. 

Petitioner also contends, post-hearing, that discovery orders were not adhered 

to. Since no grade point average credit was given to other students, the interrogatory 

answer as to which staff member participated in granting same is ''none." Since the hiJ;h 

school records did not reveal any srade point average credit was granted in cases like that 

of J. T.C., petitioner complains that there is no current historical transcript used which is 

reliable to determine ''changes ·.vhich may have occurred in a pupil's record."' The 

inference is that perhaps records were changed or that the Board's starr or recordkeeping 

is inadequate. No reasonable person could reach such a conclusion. The Board's 

superintendent was fully credible. 

FINDINGS OF FACT 

1. The intermediate algebra course which J.T.C. took at Camden County 

College included a total of 40 hours of class instruction (2 hours per day, 

4 days per week for 5 weeks). He received a grade of 98.6%. 

2. The high school math department head reviewed the Camden syllabus 

and said it would fill the Algebra n elCpOSure up to the point of conic 

sections and logarithms. Af'ter taking a proficiency test, J.T.C. was 

given an Algebra n course completion credit so that he could take \lath 

Analysis, for which Algebra D was a prerequisite. 

3. Camden County College is not an approved summer school. Approved 

summer school courses include 120 hours of classroom instruction. 

4. J.T.C. erroneously believed he could get grade point average credit for 

the course beeause two of his acquaintances (or their parents) said they 

reeeived it. 

5. C.W. did not graduate but was told she would reeeive course completion 

credit and graduation credit for U.S. History II (a Rutgers summer 

course) as a result of an unusual exception and for medical reasons. She 
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did not get grade point average credit and no graduation credit has 

actually been given be<!ause she ha6 not graduated. 

6. While initially there may have been some question as to what kind of 

credit would be given, A.D. received course completion credit for French 

II taken at a college to fulfill a prerequisite require:nent for french m. 
She <:lid not receive either graduation credit or grade p0int av»mge 

credit. 

7. Independent study, when approved in advance in •tccordance ·sit:> 

published policy, is permitted to supplement, not replace, cour~cs ;:iven 

in the high school. Independent study earns a pass/fail gr~de and 

graouation credit based on time spent, but does not earn g-rade ::>oint 

average credit. 

8. Grade point average credit for out-of-<:listrict courses is given onlv for 

120-hour approved summer school courses. The .\lgebra II eourse nt 

Haddonfield High included 126 hours of instruction. 

9. Haddonfield High S<!hool is very academically competitive. "Ju.,erical 

percentage grades are used. Ninety percent of the <;tudents go to 

college, and class rank is very important and may determine colle[\'e 

admission. 

10. Haddonfield's policy is to try to resist any opportunity to shf)p for nn 

easy course, to assure integrity of class ranking. 

tl. Haddonfield once had a district-to-<:listrict exchange student agreement 

with Haddon Township to offer courses in Italian, but student intere~t 

was insufficient to proceed with the program. 

DISCUSSION AND CONCLUSION 

N.J.A.C. 6:27-3.4(a)l requires that to receive credit for a subject not 

previously taken in high sehool, the appl'oved secondary school summer session course 
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must include class instruction for no fewer hours than the minimum required in high 

school (7,200 minutes or 120 hours for five high school credits). It must be supplemented 

by regular homework. 

'l.J.A.C. 6::'!7-3.4(b)l provides: 

r::redit for work taken in an approved secondary school '>Ummer 
session shall be transferable in the same manner as work taken in 
any IIPProved secondary school. r:redits rrom unapproved 
secondary school summer sessions shall not be tran'lferah!e. 

I 

I CONCLUDE the Board was precluded by law from granting grade point 

average credits for J.T.C.'s 40-hour intermediate algebra cour<;e in an un11.pproved summer 

school. 

The Board has not, within recent memory, had a policy or practice to give 

grade point average credits, except for approved summer school courses or as graduation 

or course completion credits established pursuant to N.J.A.C. 6:8-7.l(dll. 

There is no question that failure to adhere to the grade point average credit 

rules and policies would be unfair to the other students in this highly competitive 

1\CI\demle environment. The Commissioner has recOI\Tli.eed the unfairnes.o; of policies whicll 

would permit an advantaged student to have private school course credits counted as 

against those who might be unable to obtain such credits. Rucker and Andriola v. Board 

of Ed. of Kinnelon, 1978 S.L.D. 541, 1979 S.L.D. 91. The issue seen in this case is of a 

similar nature. The cited rules seek to proteet against such unfairness and must be 

adhered to. 

I CONCLUDE that the rules and policies were ap!)lied uniformly to all 

students, and the Board's actions were at no time arbitrary and unreasonable in dealing 

with and denying petitioner's request for grade point average credit. 

It is therefore ORDERED that the petition of G.B.C. be dismissed with 

prejudice. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION. SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. 'iowever, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordan('e ·.vith 

'< .. r.s.~. 52:l~B-tiJ. 

I hereby FILE my lnitial Decision with SAUL COOPERMAN for consideration. 

Q !LA..~ ]o /)/1 
DATE~~ 1 

02~ ~i1u::td4 
NAOMI LABASTILLB, .\LJ 

Receipt Acknowledged: 

·JUL 0 21987 ,· ............... -· , ... 
D EPA R_f,..,m1fr ~F E DlJCA tl('fN ___ _ DATE 

~1ai~ Parties:. 

l . 

DATE 

ks 
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G.B.C., on behalf of J.T.C., a 
minor, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF HADDONFIELD, CAMDEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The record and initial decisi n rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon review of the record, the Commissioner is in agreement 
with the ALJ's recommendation to dismiss with prejudice the Petition 
of Appeal and he adopts it as the final decision in this matter for 
the reasons stated in the initial decision. 

COMMISSIONER OF EDUCATION 

August 10, 1987 
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OFFICE OF AOMINISTRATIVE LAW 

TIMOTHY WHITE-STEVENS, 

Petitioner, 

v. 

BOARD OP EDUCATION OF THE 

RUMSON-PAIR HAVEN REGIONAL 

HIGH SCHOOL DISTRICT, 

MONMOUTH COUNTY, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5432-85 

AGENCY DKT. :-.10. 244-7/35 

Thomas W. Cavanagh, Jr., Esq., for petitioner (Chamlin, Schottlancl, rtosen, 
Cavanagh and Uliano, attorneys\ 

Martin M. Barge.-, Esq., for respondent (Reussille, :\1ausner, r::nrotenuto, flruno an<l 
Barger, attorneys) 

Recore! Closed: October 24, 1986 Decided: Oect:mber , 19% 

BEFORE LILLARD E. LAW, AW: 

STATEMENT OF THE CASE 

Petitioner Timothy White-Stevens, a nontenured teachinP," staff member in the 

employ of the Board of Education of the Rumson-Fair Haven Regional High School 

Distl'ict (Board), alleges that the Board's action to rescind the renewal of his teachin~ 

contract for the 1985-86 school year was arbitrary, capricious nnd unrensonnble and, 

further, that the conduct of a particular member of the Board constitutes an interference 

with petitioner's contract rights. 1'he Board denies the allegations, asserting that its 

rensons not to renew petitioner's contract for the 1985-86 school year were legally 

correct and proper, and seeks dismissal of the Petition of Appeal in its entirety. 

New Jersey I< An Equal Oppurtumty l:.lnp/oyer 
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PROCEDURAL HISTORY 

The herein matter filed before the Commissioner of Education (Commissioner) 

was, on August 27, 191!5, transmitted to the Office of Administrative Law (OAL) for 

determinlltion a<~ a contested ease, pursuant to N.J.S.A. 52:14B-t ~ ~ and ~ 

52:14F-l ~ ~· A prehearini!,' conference was held on October 24, 19!15, llt the Trenton 

OAL. The hearing was scheduled for J11nuary 28 through 30, 1986, and adjourned for 

settlement discussions which oroved to t>e unsuccessful. Subsequently, petitioner 

advanced a Notice of '.1otion for Parti11l8ummary Judgment, with supporting affidavit and 

brief, on the applicability of N.J.S.A. l8A:27-t0 to the instant matter, seeking the 

renewal of his 1985-86 contract, or in the alternative, payment by the BoArd for sixty (I)~) 

r1ays salary. The Board opposed petitioner's motion. The last transmittal of brief W'lS 

received by the undersigned on April 28, 1986, and a Decision on \1otion and Order w:~s 

rendered on \1ay 6, 1986, denying petitioner's application. The matter proceeded to 

hearing on \1ay 27 and 28, 1986, with the record considered closed upon the receipt of the 

last memorandum submitted on October 24, 1986. 

RACKGROUND FACTS 

Based upon the testimonial and documentary evidence proffered by the 

parties, the followinq- facts are neit'ler controverted nor disputed and, therefore, Hr"! 

hereby adopted as PINDINGS OF PACT. 

In the spring of 1984, the Board's Superintendent of Schools, John J. Ward, 

reviewed applications for the position or teacher of Physics for the 1984-85 school yE>ar. 

Petitioner's application was among those reviewed and rejected by the Superintendent f0r 

the reasons that petitioner lacked the appropriate New Jersey teacher certification and 

was not immeoiiately qualified for same. The Superintendent secured a qualified and 

certified candidate for the Phvsics position. The individual who accepted the position, 

however, subsequently advised Ward of her inability to proceed anti accept the offer for 

the 1984-85 school year. As a consequence of the late timing of the prospective teacher·~ 

rejection, coupled with the scarcity of qualified Physics teacher candidates, the 

Superintendent was faced with an emergency situation, He then reviewed petitioner's 

application again, Rnd having personally known petitioner's family, the Superintendent 

contacted petitioner to inquire as to his interest and availability for the position. 
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Petitioner conveyed his interest and availability for the position. Petitioner candidly 

advised the Superintendent that he could only obtain provisional certification for the 

1984-85 school year. Moreover, petitioner informed Ward that it would be necessary for 

petitioner to complete successfully four (4) additional education courses and to teach one 

full academic year before he could obtain New Jersey certification. Petitioner further 

advis'ed the Superintendent that he expected to complete all of the necessary 

requirements by June 30, 1985. Petitioner was offered and accepted a teachint< contract 

for the 1984-85 school year. Petitioner, however, was unable to complete the four 

required courses by June 30, 1985. Subsequent to his termination by the BOBrd, petitioner 

was granted a New Jersey teacher certificate in Mathematics and Physical Science in 

December 1985. 

Pursuant to N.J.A.C. 6:3-1.19, petitioner was observed and his teacher 

performance evaluated on four occasions during the 1984-85 school year. He was in 

receipt of a summative evaluation dated April 1, 1985. There were no subsequent formal 

observations or evaluations of petitioner's performance. 

The SUperintendent was made aware that petitioner would not complete 11!1 of 

the necessary education course work before June 30, 1985, for petitioner's full New .Jersey 

teacher certification. The SUperintendent, with this knowledge, advised petitioner that a 

recommendation would be made to the Board for petitioner's continued employment for 

the 1985-86 school year. On April 16, 1985, pursuant to the SUperintendent's 

recommendation, the Board voted to offer petitioner a teaching contract for the 1985-86 

school year. 

On April 19, 1985, petitioner was summoned to a meeting with his immediate 

supervisor, Louis Mitchell, and Barbara Jean Emery, the then vice-1)resident of the Board, 

whose son was enrolled in one of petitioner's assigned classes. During the meeting, 

petitioner's grading procedures were discussed, among other things. The Board vice

president indicated her dissatisfaction with petitioner's reduction of her son's third 

marking period grade for her son's failure to complete a homework assignment. The 

supervisor and the Board vice-1)resident requested that petitioner reconsider whether the 

homework assignment should have been counted to arrive at the third marking period 

grade for the vice-1)resident's son and others in petitioner's assigned class. 
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On April 22, 1985, the Superintendent attended a meeting at the New Jersey 

Department of Education where, amon~t other things, teacher certification and 

employment w!IS discussed. Subsequently, on April 23, 1985, the Superintendent met with 

petitioner regarding petitioner's future and continued employment with the Board. 

On April 25, 1985, the Superintendent agAin met with petitioner to advise 

petitioner that Ward had reassessed his prior position and that the Superint<?ndent woulrl 

recommend to the Board that it rescind its prior action of April 16, 1985, to take ilction 

not to renew petitioner's teaching contract for the 1985-86 school year. fly way of letter 

dated April 21;, 1985, the Superintendent advised petitioner of a special meetin!{ of the 

Board to be held on April 30, 19135, at which the Board would reconsider petitioner's 

contract status. The Board met in special session on April 30, 1985, and took t'1e 

recommended action not to renew petitioner's contract for the 1985-86 school year. 

Subsequent events occurred with respect to the supervisor 'lnd the 

Superintendent with re~~:ard to petitioner's third marking period !{rades; however, theqe 

events are not dispositive to the issues under consideration and will not be discussed here. 

Therefore, this concludes the recital of the Back!{round Facts in this matter. 

THE DISPUTED FACTS 

Petitioner contends that the intervening events between the Board's offer of a 

contract for the 1985-86 sehool year and its action to rescind the contract strongly infer 

that the denial of his continued employment W!IS based upon petitioner's refusal to c'1ang~ 

the third marking period grade of the son of the then vice-president of the Bo1.1rd. T'1e 

Board argues otherwise, contending that the Superintendent w!IS caused to reconsider hi<; 

recommendation to reemploy petitioner, in the interim, by a closer examination of 

petitioner's teaching performance together with further consideration of petitioner's lack 

of full certification for the position of Physics teacher. 

There is no dispute that subsequent to the Board's action to reaopoint 

petitioner on April 16, 1985, a meeting W!IS held on April 19, 1985, with petitioner, his 

immediate suoervisor and the then vice-president of the Board in attendance. It is further 

undisputed that the Board's vice-president w!IS in disagreement with petitioner's grading 
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policy as it specifically impacted upon her son's third marking period grade. Although 

Louis '\!itchell, petitioner's supervisor, and the floard vice-president requested that 

petitioner reconsider his position with respet!t to the !p"ade whit!h petitioner \;ave the 

Bor.rd member's son, petitioner was steadfast and rtid not alter or modify the third 

marking period grades. Petitioner was of the belief and opinion that the issue of the third 

marking period grades had been resolved at the April 19, 1985 meeting. 

The record demonstrates that on April 17, 1985, Louis VfitcheU addressed 11 

memorandum to petitioner in which the supervisor t!riticized petitioner's inndequate 

t!lassroom planning. Tile supervisor asserted, among other things, that petitioner's 

classroom presentations were out of context, which led to confusion on the pRrt of the 

pupils in petitioner's classes. Consequently, Vfitchell required petitioner to submit his 

daily lesson plans to his supervisor at least three times per week (P-17). :\ copy of 

\1itchell's April 17, 1985 memorandum to petitioner was forwarded to Superintendent 

Ward. 

The Superintendent testified that during this period in mid-April 1985, he >~n<l 

the Board considered the nonrenew11.! of the teat!her contract of its head football coach. 

This issue led to the disruption of classes by the school's pupils on at least two occ,l'>lons. 

It also resulted in a well-attended public meeting of the Board where, among other thine;~. 

'itatements in favor of the t!Oach were presented by pupils, adults and representatives of 

the New Jersey Education Assoeiation. The Superintendent asserted that the head ~onch 

issue C':JnSumed a considerable amount of his and the Board's time and energies before it 

was finally resolved. Consequently, details of other pendinl!' matters were neither 

addressed nor given the attention normally afforded before arriving at a decision. 

Subsequent to the Board's resolution of the head football t!Oach issue, the 

Superintendent was in receipt of Vfitt!hell's memorandum concerning petitioner's 

inadequate classroom plans and performance (P-!7). Having consi<1ered the criticism of 

petitioner by Vfitchell, the Superintendent requested the Assistant Superintendent to 

conduct an informal observation of petitioner's classroo·m to "get a feeling of what was 

happening in the classroom." The Assistant Superintendent advised petitioner, prior to her 

visitation, that she was to conduct the observation. The Assistant Superintendent 

testified that petitioner requested to teach a special lesson durin~ the observation; 
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however, the administrator instructed petitioner that he was to proceed with the lesson he 

had planned for the day. The Assistant Superintendent testified, among other things, that 

petitioner's classroom performance lacked evidence of planning for the lesson presented. 

Following her observation of petitioner's classroom performance, the Assistant 

Superintendent submitted a negative oral report to the Superintendent. 

The Superintendent testified that the combined events of Mitchell's 

memorandum, the Assistant Superintendent's report of her informal observation and his 

attendance at the Department of Education concerning teacher certification, caused him 

to rethink and reconsider petitioner's continued employment with the Board. As a 

consequence of his doubts about petitioner's performance and full certification, the 

SUperintendent met with petitioner and the Assistant Superintendent on April 23, l9R5. 

There, the Superintendent advised petitioner of his intention to ret!ommend to the Roard 

that it rescind its action which authorized the renewal of petitioner's contract for the 

1985-86 school year. At the meeting of April 25, 1985, there was no discussion by the 

petitioner, the Superintendent or the Assistant Superintendent about the petitioner's 

meeting with \1itchell and the Board vice-president regarding the third marking period 

grade issue. On April 26, 1985, the Superintendent eonveyed his recommendation to the 

Board members to reseind petitioner's contract by way of memorandum (R-ll in 

anticipation of a special Board meeting scheduled for April 30, 1985. The Board met in 

speeial session on April 30, 1985, where it accepted the Superintendent's recommendation, 

among others, and through appropriate aetion, rescinded petitioner's 1985-86 employment 

contraet. 

The Superintendent testified credibly that he was unaware of the April 19, 

1985 meeting with petitioner, Mitchell and the then Board vice-president or the topies 

discussed, until after the Board's April 30, 1985 speeial meeting. He asserted that neither 

petitioner, Mitchell nor the Board member had informed or advised him of the grading 

issue prior to April 30, 1985. 

Similarly, the Board vice-president testified credibly that she did not discuss 

with the Superintendent, prior to or on April 30, 1985, the event or the topics addressed at 

the April 19, 1985 meeting with petitioner and Mitchell. Nor did she mention the 

Apri119, 1985 meeting or her dissatisfaction with petitioner's grading policies at the 

April 30, 1985 Board meeting, where the Board voted to rescind petitioner's 1985-86 

contraet. 
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FINDINGS OF FACT 

Having carefully considered the entire record in this matter, including the 

stenographic transcripts of the proceedings and the doeuments in evidence and having 

given fair weight thereto, and having observed the demeanor of the witnesses and assessed 

their credibility, I make the following findings of fact in addition to those Background 

Facts set forth hereinbefore. 

On April 17, 1985, Louis Mitchell, petitioner's immediate supervisor, addres.~ed 

a memorandum to petitioner criticizing petitioner's inadequate classroom preparation and 

planning. A copy of Mitchell's memorandum to petitioner was forwarded to the Superin

tendent (P-17), 

Subsequently, on April 19, 1985, Mitchell called petitioner to a meeting in 

Mitchell's office with the then Board vice'ilresident in attendance. The Board member 

and Mitchell expressed their dissatisfaction with petitionel''s g!'ading policy with respect 

to the third mMking period, specifically as it impacted upon the Board member's son's 

grade. Mitchell and the Board member requested that petitioner reconsider his position 

regarding his grading procedures. Petitioner, however, maintained his position and did not 

alter his proeedure, and allowed the third marking period grades to stand. 

Upon receipt of Mitchell's memorandum to petitioner ( P-17), the 

Superintendent requested the Board's Assistant Superintendent to visit immediately and 

conduct an informal observation of petitioner's classroom. The Assistant Superintendent 

complied with the Superintendent's request, advising petitioner beforehand that she would 

visit one of petitioner's classrooms on that day. Petitioner requested the opportunity to 

conduct a special Physics lesson; however, the Assistant Superintendent directed 

petitioner to conduct the classroom as he had originally planned. Subsequent to the 

informal observation, the Assistant Superintendent delivered 11 negative oral report of 

petitioner's classroom performance to the Superintendent. 

On April 25, 1985, the Superintendent called and conducted a meeting with 

petitioner and the Assistant Superintendent in attendance. Without any knowledge or 

information about the April 19, 1985 meeting called by Mitchell with petitioner and the 

then Board vice'ilresident, or the discussion concernin~ petitioner's disputed grading 
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procedure, the SUperintendent advised petitioner on April 25, 1985, of his intention to 

recommend that the Board rescind petitioner's 1985-86 teaching contract. The 

Superintendent based his intended recommendation upon reports of petitioner's 

performance together with the fact that there was no assurance that petitioner would be 

granted full certification prior to September 1, 1985. 

Between April 19, 1985 and April 30, 1985, the then Board vice;>resident made 

no contact with the Superintendent concerning the meeting with ~itchell and petitioner 

nor the subjects of the discussions which occurred thereat. Nor did the Hoard vice

president raise the subject of the April 19, 1985 meeting with any Board members, and ~he 

specifically refrained from any discussion concerned therewith at the April 30, 1985 

special Board meeting, where the Board acted upon the Superintendent's recommendation 

to reseind petitioner's 1985-86 contract. 

I F'IND the testimony of Superintendent Ward and the then viee;>resident of 

the Board to be entirely credible with respect to the April 19, 1985 meeting and the lack 

of discussion thereto during the interval of that meeting and the special Board meeting 

held on April 30, 1985. I further FIND the testimony of the SUperintendent and the Board 

member to be credible in that no discussion of the April 19, 1985 meeting occurred at the 

Board's special meeting on April 30, 1985, at which the Board took its official action to 

rescind petitioner's 1985-86 contract. Renan Realty Corp. v. Community Affairs Dept., 

182 N.J. SUper. 415, 419 (App. Div. 1981); Close v. Kordulak Bros., 44 N.J. 589, 599 
(1965). 

DfSCUSSION AND CONCLUSIONS 

Tn this matter, the petitioner has the affirmative burden to establish, by a 

preponderance ot the credible evidence, the alleged claims asserted against the 

respondent Board. Petitioner has failed to carry his burden in the instant matter. Rather 

than produce direct evidence to support his claim that the conduct of the then viee

president of the Board interfered with his contractual rights, petitioner invites this 

qriministrative tribunal to infer that the events of and between April 19, 1985 and 

April 30, 1985, constitute such contractual interference. The record clearly demonstrates 

that no such inference is warranted. To the contrary, the facts herein establish suCficient 

credible evidence that the Superintendent was unaware of the April 19, 1985 meeting 
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with petitioner, Mitchell and the Board vice-president prior to the Superintendent's 

meeting on April 25, 1985, where the Superintendent advised petitioner of his decision to 

recommend that the Board rescind petitioner's 1985-86 contract. The record further 

discloses that the Superintendent and the Board were unaware of the April 19, 1985 

m€'~>ting when ·t took its action to rescind the contract on April 30, 1985. Petitioner has 

produced no direct evidence to support his claim; therefore, it must fail. 

Accordingly, I CONCLUDE that petitioner's charge of interference with his 

contractual rights by the alleged conduct of a particular Board member is without merit 

and is hereby DISMISSED. 

With respect to petitioner's claim that the Board's action to rescind his 

1985-86 contract was arbitrary, capricious and/or unreasonable, resort is again given to 

the facts in this matter. The facts clearly demonstrate that subsequent to the Aoarcl's 

action to renew petitioner's contract on April 16, 1985, events occurred which caused the 

SUperintendent to reassess his position and recommendations concerning petitioner's 

continued employment. These events included negative reports of petitioner's teaehing 

performance by two administrators, together with the fact that petitioner would not 

acquire full certification by June 30, 1985. The combined effect of these events CRused 

the Superintendent to advise petitioner, and subsequently the Board, that petitioner was 

not suitable for continued employment with the school district. Neither this 

determination by the Superintendent, nor the ultimate deeision by the Board to rescind his 

nontenured teaching contract for the 1985-86 school year, constitutes arbitrary, 

capricious or unreasonable action. 

The Commissioner and the courts of this state have consistently held that 

teaching staff selection is a broad prerogative of the local boards of edueation. In 

Poreelli, et Ill. v. Titus, et al., 108 !!:!!:. Super. 301, 312 (App. Div. 1969), certif. den. 55 

N.J. 310 (1970), the Court said: 

... We endorse the principle, as did the Court in Kemp v. Beasley, 
389 F.2d. 168, 189 (8th Cir. 1968), that 'faculty selection must 
remam for the broad andsensitive expertise of the School Board 
and its officials' ••• 
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Given this broad authority, our courts have upheld determinations of local 

boards of education where it was said in Thomas v. 'VIorris Twp. Bd. of Ed., 89 N.J. Super. 

327, 332 (App. Div. 1965}, that: 

When such a body acts within its 11uthority, its decision is entitled 
to a presumption of correctness and will not be upset unless there 
is an affirmative showing that such <iecision was l!rbitrary, 
capricious or unreasonable. 

No such showing of arbitrariness, capriciousness or unreasonableness has 

affirmatively been demonstrated on this record. Rather, the Superintendent's and Boarrl'' 

determination w11s grounded upon a considered judgment that the school district would t:Je 

better served without petitioner in its employ. 

Accordinglv, I CONCLUDE that petitioner's claim that the Board's action to 

rescind his teaching contract for the l985-81l school year was arhi trary, C'apricious an<l 

unreasonable is without merit and, therefore, the entire Petition of Appeal is 11erebv 

DISMISSED. 

This recommended decision may be affirmed, modified or rejected hv the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make 11 final det:!ision in this matter. However, if 'iaul Cooperman 

does not so at:!t in forty-five {45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance wit'l 

N .J.S.A. 52:148-10. 
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

3 ~ l'f;(:. 
DATE 

Receipt Acknowledg:ed: 

DEC -It 1988 

DATE DEPART'\1ENT OF EDUCATION 

OEC 8 1986 
DATE 

ij/ee 
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TIMOTHY WHITE-STEVENS, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE RUMSON
FAIR HAVEN REGIONAL HIGH SCHOOL 
DISTRICT, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of Administra
tive Law. Petitioner's exceptions to the initial decision have been 
filed with the Commissioner pursuant to the applicable provisions of 
N . J . A . ~'- 1 : 1-16 . 4a , b and c . 

In his exceptions to the initial decision petitioner argues 
that, inasmuch as the Board had acted on Apr i 1 30, 1985 to rescind 
its earlier determination of April 16, 1985 to reemploy him for the 
1985-86 school year, it was the Board's burden of going forward with 
its reasons for talt.ing such action. In this regard, petitioner 
maintains that the ALJ erred in placing this burden of proof upon 
him, notwithstanding the fact that the ultimate burden of proving 
his allegations against the Board rests with him. Petitioner claims 
that the Board • s explanation for rescinding his employment for the 
1985-86 school year as it appears in the record is woefully inade
quate. Initially, petitioner points out that the AW erred in his 
Order of May 6, 1985 when he denied his Motion for Partial Summary 
Judgment in this matter on the grounds that the Board's termination 
of his employment failed to comply with the provisions of N.J.S.~~ 
18A:27-10. In this regard, petitioner argues the provis1ons of 
N.J.S.A. 18A:27-10 required the Board to give him written notice of 
1ts second decision of April 30, 1985 not to reemploy him. He 
therefore takes issue with that conclusion reached by the ALJ in his 
Order of May 6, 1985 wherein he determined that the Board was in 
substantial compliance with the prov1s1ons of the above-cited 
statute by virtue of the fact that he received oral notification of 
the Board's intent. 

Petitioner also maintains that the ALJ ignored the 
testimony and findings in the record relative to the issue of the 
upward adjustment made in the grade of a Board member • s son after 
April 30, 1985 without his approval. It is petitioner's contention 
that the grade change impacted upon the Board • s determination on 
April 30, 1985 to rescind its earlier offer of employment made on 
April 16, 1985. 
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Petitioner therefore disputes the AW's analysis of those 
events occurring after April 16, 1985 which determined that the 
Board's action to rescind his employment was not arbitrary, 
capricious, unreasonable or otherwise illegal . 

. Petitioner takes except ion to the analysis of the three 
events that occurred between April 16 and April 30, 1985 upon which 
the ALJ's findings and conclusions are predicated. They are the 
memo (P-11) dated April 17, 1985 ftom his supervisor, the informal, 
unwritten classroom observation made by the assistant superintendent 
after April 11, 1985 at the request of the superintendent and the 
Department of Education seminar attended by the superintendent on 
April 22, 1985. 

Petitioner's exceptions read in pertinent part as follows: 

The initial area utilized by the Administrative 
Law Judge involves the April 17 memo of Louis 
Mitchell which criticized Petitioner's inadequate 
classroom preparation and planning (P-17). 
However, there are several key factors related to 
this memo, which are not mentioned in the Initial 
Decision. First, the-Superintendent, himself, 
conceded that he did not read the memo in 
question as a suggestion~that the Board rescind 
the contract previously offered. Additionally, 
the Superintendent also testified that it was 
clear from reading the memo that, although it 
would be necessary to show improvement in the 
future, there was no ne~~ssity referenced therein 
to take immediate action to terminate the Peti
tioner. (IIT-22) In fact, to read the document 
as requiring immediate action is directly iffiti
thELt:i~~l to the language contained therein. The 
document requested that the Petitioner show 
impr()}'_eiJl.~mt and was Q.t!J:Lvered to him immediately 
before the Easter break. By the time school 
resumed, <ifter the Easter break, he had already 
been orally notified that he was going to be 
non-renewed. When was the suggested improve~ent 
to be shown? Clearly, the immint;?nc_y and urge!l£¥ 
being ascribed to the April 17 memo, result from 
hindsight and an interpretation of the language 
therein which strains the imagination. 

The second prong, in the analysis of the Admini
strative Law Judge, relates to an observation of 
the Assistant Superintendent (Pages 7 & B). Due 
to the importance ascribed to this event in the 
Initial Decision, it is now critical to analyze 
all of the relevant factors related to this 
alleged significant event. -·~---~ 
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It is beyond question, that no written memorial
ization was ever made of the observation. In 
fact, there was no discussion of the observation 
until the hearing in this matter. Strong 
questions are raised regarding the utilization of 
the observation in the absence of written docu
mentation to support the conclusions offered many 
months later. In fact, to accept the oral 
report, as evidenciary (sic), despite its non
recordation, would appear to fly directly in the 
face of the appropriate references in the 
New Jersey Administrative Code. 

The effect of this observation becomes even more 
illusory, after an examination of the Superin
tendent • s testimony that the academic criticisms 
given to the Petitioner, subject to his non
renewal, were not in any way predicated upon the 
observation. In fact, the Superintendent 
conceded that the academic insufficiencies 
~cl£1.J:..ed the original decision of April 16. 
Obviously, the observation of the Assistant 
Superintendent, after April 16, results in the 
acceptance of the Administrative Law Judge of 
evidence which is tenuous at best. 

The third prong in the analysis involves the 
conference attended by the Superintendent on 
April 22. This area also is difficult to under
stand as substantiating the decision to rescind, 
when it is closely scrutinized. 

The Superintendent conceded that the knowledge he 
obtained at the seminar and his understanding of 
the legal status of the Petitioner, was ~~~~~ 
the same after the conference as before. (IIT-40 
to IIT-46) Therefore, his understanding of the 
certification situation was the same on April 16 
as on April 30. He further conceded that he was 
aware that the system would~not be penalized r.had 
the Petitioner been hired to teach in the 
upcoming year. (IIT-40) Finally, it is 
compelling to note that despite the "professed" 
concern regarding the certification issue, the 
Superintendent conceded during his testimony, 
that the Board was currently employing a !!_Q_f!:: 
certified teacher, who did not possess even a 
prov1sional certificate. His alleged concern 
over the Petitioner's certification seems to 
clearly conflict with the decision to employ the 
non-certificated party referenced herein. 

(Petitioner's Exceptions, at pp. 3-5) 
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The Commissioner has reviewed the record in light of those 
exceptions to the initial decision filed by petitioner. 

In the Commissioner's judgment, petitioner's claim to rein
statement to his former teaching position or, in the alternative. 
that he be compensated 60 days • salary by virtue of the Board's 
failure to provide him with a written notice of its intention not to 
reemploy him for the 1985-86 scilool year is without merit. While it 
is not disputed that the Board technically violated the provisions 
of N.J.S.A. 18A:Z7-10 before it took action to rescind its offer of 
employment -·on April 30, 1985, nevertheless the record of this matter 
reveals that petitioner was personally informed by the Superin
tendent on April 25 that he had reassessed his prior position 
regarding petitioner's reemployment for the 1985-86 school year and 
that he would recommend to the Board that it rescind its earlier 
offer of employment of April 16 at a special meeting to be held on 
April 30. 

Moreover, petitioner was advised in writing (P-22} on 
April 26, 1985 that his employment status would be discussed in 
executive session as he had previously requested. 

Petitioner was then advised in writing by the Superin
tendent on May 1, 1985 that the Board had acted on Apr i1 30 to 
rescind its offer of employment to him. At petitioner's request the 
Board's reasons for its nonreemployment were given to him in writing 
by the superintendent on June 10, 1985 (P-19} and he was further 
advised that he was entitled to an informal appearance before the 
Board regarding its decision. Consequently, the Commissioner finds 
and determines that the Board had substantially complied with the 
provisions of N.J .S.A. 18A:27-10 and that its action shall not be 
set aside on these-grounds. 

Similarly, the Commissioner is not persuaded that the facts 
of this matter present a compelling reason for reversing the Board's 
action on the grounds that petitioner has carried his burden of 
proving that the action taken by the Board on April 30 to rescind 
its offer of employment to him was for any other reasons than those 
he received in writing on June 10, 1985 (P-19). In this regard, the 
Commissioner concurs with those findings and conclu~ions in the 
initial decision which hold that the superintendent was unaware of 
the issue of pupil grades which was discussed on April 19, 1985 
among petitioner, his supervisor and the Board Vice President, at 
anytime prior to or during the Board meeting of April 30. 1985. 
Moreover, the record fails to establish that the Board's decision 
not to reemploy petitioner was due to any dissatisfaction implied or 
expressed at the April 30 Board meeting involving the third rnark.ing 
period grades petitioner gave to five pupils, including the Board 
Vice President's son. 

Finally, the Commissioner also finds the testimony of the 
superintendent credible with respect to his reasons for changing his 
recommendation to the Board on April 30 regarding petitioner's 
reemployment. His testimony reads in pertinent part as follows: 
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Q. Now, at the meeting itself on April 30th, 1 
take it that it was a closed session, personnel 
matter? 

A. Yes, it was. 

Q. During your discussion with the Board of 
Education as to regarding Mr. White-Stevens was 
there any discussion concerning his academic 
performance? 

A. Yes, sir, there was. 

Q. Did you expand to an extent on that 
memorandum? 

A. Yes, sir. I did. 

Q. Could you tell us in what way? 

A. Basically, I told the board that Mr. White
Stevens had had difficulties in a particular area 
of student control and of communicating, and that 
we had discussed it with him, and I had discussed 
it with him the previous day or so, and that 
Mr. Mitchell had been working with him throughout 
the year. That as much as had feelings that his 
performance was not that great, that I, although, 
I had recommended him, I just felt that I had to 
say to the Board that this is an opportunity to 
right a wrong that had occurred in my initial 
recommendation. 

Q. In that memorandum you also discussed the 
question of certification and in particular the 
word "probably" is underlined. What is meant by 
that? 

A. I referenced this in this sentence that 
Mr. White-Steven's will probably be certified, 
meaning of a standard, of having obtained a 
standard certification in physical science by 
September one, but I cannot count on it. I 
really felt that I couldn't guarantee it and 
there was no guarantee that Mr. White-Stevens 
would, in fact, be able to finish or, in fact, 
finish his program and be properly and fully 
certified September one. 

Q. Did he guarantee you that he would have been 
finished by September first? 

A. No, he did not guarantee me that. 
(Tr. II-71-73) 
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Accordingly, upon review of the record in this matter, the 
Commissioner concurs with the findings and conclusions in the 
initial decision as supplemented herein. 

The Commissioner hereby determines that petitioner's claim 
that the Board's action of April 30, 1985, to rescind his teaching 
contract for the 1985-86 school year, was arbitrary, capricious and 
unreasonable is without merit. 

The instant Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

January 16, 1987 
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JOAN R. NOLAN, 

Petitioner, 

v. 
NEW JERSEY STATE 

BOARD OF EXAMINERS, 

Respondent. 

!;tatr uf N rm 3Jrrnr!J 

OFFICE OF ADMINISTRATIVE lAW 

INITIAL DECISION 

OAL DKT. NO. EDU 3704-86 

AGENCY DKT. NO. 158-5/86 

John L. White, Esq., for petitioner (LaBrum & Doak, attorneys) 

Arlene G. Lutz, Deputy Attorney General, for respondent (W. Cary Edwards, 
Attorney General of New Jersey, attorney) 

Record Closed: October 28, 1986 Decided: December 11, 1986 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Joan R. Nolan (petitioner) in a Petition of Appeal filed~ se clah]:'S entitlement 

by way of equivalent qualification under ~· G:ll-3.31 to a school business 

administrator endorsement. Petitioner alleges that the refusal of the State Board of 

Examiners (Board of Examiners or Board) to issue her that endorsement is arbitrary, 

capricious and against the weight of the evidence particularly after other applicants, she 

claims, whose qualifications were equal to or less than hers under N.J.A.C. 6:11-3.31 were 

issued the very same endorsement. After the Commissioner of Education transferred the 

matter to the Office of Administrative Law as a contested case under the provisions of 

~· 52:14F-l et ~·· a prehearing conference was scheduled for July 21, 1986. When 

petitioner advised during· the course of that conference she engaged an attorney to 

) 

New Jersc.v Is An £qual Ol'(>ortunity Employer 
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represent her interest, the conference was immediately adjourned and the office of her 

attorney, present counsel of record, was immediately contacted. After resolving 

scheduling conflicts between and among the attorneys and the undersigned, the prehearing 

was rescheduled and conducted September 26, !986. The matter was then scheduled and 

heard October 27, 1986 at the Office of Administrative Law, !'v!ercerville. 

BACKGROUND 

The ultimate issue in this ease is whether petitioner is qualified to be issued a 

school business administrator endorsement, an administrative certificate. Prerequisite 

requirements for the issuance for the endorsement as established by the State Board of 

Education under its general rulemaking power at N.J.S.A. !SA:.t-15 are set forth at 

~· 6:11-10.10. Among the stated requirements include a bachelor's degree following 

four years of study at an accredited college, a standard New Jersey instructional 

certificate and three years teaching experience or business training or experience, and 30 

semester hour credits in specific subject areas. 

Another State Board of Education rule,~· 6:11-3.23, allows for substitt.~tion 

of alternative educational background and/or experience as a basis for the issuance of 

endorsements. Petitioner does not possess a bachelor's degree although she does possess 

the required 30 semester hour credits in specific subject areas. Petitioner does not 

possess an instructional certificate; she claims her experience as a board secretary 

together with the academic training she does have is sufficient under this rule for the 

State Board of Examiners to issue her the school business administrator's endorsement. 

Having made application to the Board of Examiners under ~· 6:11-3.31, petition~?r 

was advised by the Secretary or the Board of Examiners on January 27, 1986 that the 

Board of Examiners " • • • determined that experience presented was not equivalent to a 

bachelor's degree" and that by a six to four vote it rejected her request to be issued the 

endorsement. The Board asserts that as of September l, 1985, when ~- 6:11-3.ll 

became operative, the school business administrator endorsement may not be issued 

without a bachelor's degree. The Board asserts petitioner was dilatory in completing her 

application to it before September 1, 1985 and, consequently, the rule applies to her. 

2-
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BURDEN OF PROOF 

Petitioner is assigned the burden or establishing by a preponderance of credible 

evidence that she is qualified under~· 6:!HO.IO, by way of ~· 6:1l-3.3J, to be 

issued the controverted endorsement and that~· 6:1l-3.ll does not apply to her. 

PETITIONER'S PROOFS 

Petitioner has achieved an associate's degree from Edison State College which 

represents the accumulation of 60 credits. Petitioner, having attended other colleges 

including the Burlington and Camden County Community Colleges, Glassboro State 

College, and Rider College, has accumulated 101 credits towards a baccalaureate degree. 

It is not clear in this record whether petitioner is matriculated in a particular program at 

an accredited college or university. In addition to her academic credits, petitioner was 

employed for nine years as an office and business manager for a printing company, she 

was a business manager for a real estate school, and she has 13 years experience as a 

board secretary for New Jersey district boards of education. 

On a prior occasion in 1979, petitioner had made unsuccessful application to the 

Board for issuance of the school business administrator endorsement under the alternative 

educational baekground and/or experience rule. Though petitioner was advised of her 

right of appeal at that time (R-9) there is no evidence that she pursued the matter then. 

Petitioner next indicated to the Board her intention for having her credentials reviewed 

for purposes of being issued the endorsement on or about January 30, 1981 (R-IO). Nothing 

further occurred at that time. On or about AP!'il 4, 1984, petitioner sought the assistance 

of Dr. Celeste M. Rorro, of the Department of Education's Bureau of Teacher 

Certification and who, presently, is Secretary to the Board of Examiners. Or. Rorro, the 

record shows, assisted petitioner in 1984 and 1985 regarding the completion of her 

application packet to the Board of Examiners. Throughout the two years, there was an 

exchange of communications between petitioner and representatives of the Bureau of 

Teacher C erti fica tion. 

sometime in late 1985. 

Petitioner's application package was not completed until 

On December 30, 1985, petitioner was advised that that Board of Examiners 

would consider her application at a publie meeting to be held January 23, 1986. Petitioner 
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attended that meeting. Tilereafter, petitioner received notification that the Board 

determined the work experience she presented was not equivalent to a bachelor's degree. 

At hearing and over the strenuous objection of the Board of Examiners, 

petitioner produced the application packets of three other applicants for the school 

business administrator endorsement who, while not having a bachelor's degree, were issued 

the endorsement by the Board of Examiners. Tile applicant who tiled the appliclltion 

packet identified as P-4 was issued the school business administrator endor5ement by the 

Board of Examiners on or about March 31, 1983; the applicant who filed the application 

marked P-5 was issued the school business administrator endorsement by the Board on <)r 

about February 21, 1984; and, the applicant who filed the application packet marked P-6 

was issued the school business administrator endorsement on or about March 2, \984. 

In addition to her academic credits and work experience, petitioner !ilso 

submitted to the Board of Examiners for its consideration testimonials of her competency, 

certificates from participation in various workshops regarding school business, letters of 

recommedation from colleagues and associates, and other related kinds of information. 

Dr. Rorro does not dispute any of the foregoing qualifications presented by 

petitioner to the Board in support of her application to be issued the endorsement by way 

of the substitution of alternative educational background and/or experience rule, N.J.A.C. 

6:11-3.31. Dr. Rorro admits that the three applicants who submitted application packets P-

4, P-5 and P-6, no one of whom possessed a baccalaureate degree, were issued the 

endorsements in 1983 and 1984. Nevertheless, Dr. Rorro points out that ~· 6:11-3.!! 

was not operative until September 1, 1985. Dr. Rorro explains that through this rule all 

applicants for certificates and/or endorsements issued by the State Board of Examiners 

under rules adopted by the State Board or Education must have at a minimum a bachelor's 

degree. The exception to this general rule is in the area of vocational education which, in 

the skilled trade areas, relies on practitioners in the field to teach vocational education 

skilled trade students. 
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DISCUSSIOH AND CONCLUSION 

~· 6:U-3Jl, heavily relied upon by the Board of Examiners, is reproduced 

here in full: 

In addition to meeting other requirements specified in these rules, 
applicants for teachers certificates must be at least 18 years old, 
have been graduated from an approved high school or have an 
equivalent education as determined by the State Board of Examiners 
and have received a baccalaureate degree from an accredited 
institution of higher education except in certain vocational fields as 
indicated in N .J.A.C. S:ll-6.3. 

This rule was proposed on or about July 2, 1984, by publication in the New .Jer>ey 

Register as part of proposed amendments to various rules in subchapters one through eight 

of Chapter ll, Title 6 of the Administrative Code. 16 ::!d.:!!· l646(a). The sum mary of the 

proposed amendment to the then existing ~· S:U-3 states that the rule 'IS proposed 

would "• • • eliminate the high school diploma and institute the college degree as the 

basic academic credential required for certification • • *"· The proposed amendement 

was adopted September 5, 1984. 16 ~· 2788(a). Preamendment, the rule provided in 

full as follows: 

In addition to meeting other requirements specified in these 
regulations, applicants for teachers certificates must be 11.t least 18 
years old, and have been graduated from an approved high school, or 
have an equivalent education as determined by the State Board of 
Examiners. 

The term "teachers" in the oontext of "teachers certificates" is equivalent to 

teaching staff member as defined at~· S:l!-3.4. There, teaching staff member is 

defined as 

A member of the professional staff of llfiY district or regional board 
of education • • • holding office, position or employment of such 
character that the qualifications, for such office, position or 
employment, required him or her to hold a valid and effective 
standard or provisional or emergency certificate, appropriate to his 
office, position or employment, issued by the State Board of 
Examiners and includes a school nurse. 
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A board or education may establish the position of school business administrator 

pursuant to authority granted at N'.J.S.A. 18A:l7-14.1 and consistent with State Board rules 

at ~· 6:3-1.18. One who occupies the position of school business administrator is 

obViously a teaching staff member as defined at ~· S:ll-3.4 because employment 

cannot be had without the possession of a valid school business administrator 

endorsement. 

The present rule, ~· 6:3-3.ll, is obviously part of the State's initiative in 

improving the quality of academic preparation of professional personnel in the public 

schools. r-Io challenge is made here to the validity of the rule as duly promulgated by the 

State Board of Education. Rather, petitioner essentially says that notwithstanding that 

rule the su!Eitution of alternative educational background and/or experience rule at 

~· 6:11-3.31 should be given greater weight for purposes of her application in the 

same manner that the applicants who submitted application packets P-4, P-5 and P-6 were 

given even though they did not possess the bachelor's degree. 

The weakness of petitioner's argument regarding the three applicants without a 

bachelor's degree being issued the school business administrator endorsement is that each 

had their packets filed long before either the effective or operative date of the 

amendment to ~· S:ll-3.11. In petitioner's case, she renewed the application process 

for the issuance of the school business administrator endorsement under the su!Etitution 

of alternative educational background rule in 1981 after having been denied the 

endorsement in 1979. Between 1981 through 1985, petitioner had not fully completed her 

application packet. From the evidence in this reeord, I cannot find fault with the Bureau 

of Teacher Credentials for any delay in this regard. Even it the Bureau could be seen as 

having caused some delay, at most the delay was minimal and certainly did not extend 

through the 1984 and 1985 calendar years. 

I CONCLUDE N.J.A.C. 6:11-3.11, being more specific on general requirements for 

all certificates and endorsements to be issued by the Board of Examiners, must be given 

greater effect than the general rule at ~· 6:11-3.31. · 

Having carefully considered the proofs presented by petitioner and the present 

rules and regulations of the State Board of Education governing the issuance of 

endorsements generally and specifically !or the school business administrator 

endorsement, I must CONCLUDE that because petitioner does not possess a bachelor's 
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degree she is not qualified for the issuance of a school business administrator endorsement 

under N.J.A.C. 6:U-IO.IO. Accordingly, the petition of appeal must be DISMISSED. 

The Petition or Appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. fJowever, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

~1&1?16 
DATE 

~~~fkl~ nNIELB. M~OWN, ALJ 

DEC 1 2 1988 Receipt Acknowledged: 

DE~E~1AdP DATE 

DATE 
DEC 161986 

sc 
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JOAN R. NOLAN, 

PETITIONER, 

v. 
NEW JERSEY STATE BOARD OF 
EXAMINERS, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Off ice of 
Administrative Law have been reviewed. The exceptions filed by 
petitioner were untimely pursuant to N.J.Ac.~. 1:1-16.4 even when 
overlooking the fact that they were erroneously filed with the 
Office of Administrative Law. 

Upon review of the record, the Commissioner entirely 
concurs with the conclusions of the ALJ and adopts the initial 
decision as the final decision in this matter for the reasons 
expressed therein. He finds the AW's analysis thorough, 
well-reasoned and accurate. 

Accordingly, the matter is hereby dismissed with prejudice. 

COMMISSIONER OF EDUCATION 

January 16, 1987 

86 

You are viewing an archived copy from the New Jersey State Library.



~tatr of Nrw jjrnmt 

OFFICE OF ADMINISTRATIVE LAW 

ELMA ~'•ULWIT, 

u'!'titioner, 

v. 

BOARD OP EDUCATION OP THE 

CITY OF JERSEY CITY, HUDSON COUNTY, 

JERSEY CITY LEARNING CENTER and 

WILLIAM A. BEEBE, DIRECTOR, 

Respondents. 

INmAL DECISION 

OAL DKT. NO. EDU 289il-86 

AGENCY DKT. NO. Q!H/86 

Mary Ann Murphy, Esq., for petitioner (Coyle & VunDorn, attorneys) 

William A. M8S58, Esq., for respondt!nts 

Reeord Closed: November 3, 1986 Decided: December 1. 1986 

BEFORE ARNOLD SAMUELS, ALJ: 

On April 8, 1986, petitioner, Elma Milwit, filed a petition with the Commissioner 

of Education eontesting the termination of her employment by the respondent, .J erscy 

City Bourrl of Edueution, as of Junuary 24, 1986. The petitioner alleged that the Bo!lrd 

improperly terminated her from the position of full-time Adult Bllsie Skills Teacher und 

thut she had not been 11ffordcd 6 hearing. She further alle.zed thut u new ·\dult 13asic 

Skills 1'c11eher had been hired sinec her termiMtion. The petitioner requested 

reinstatement, compensation fo~ lost wages and other expenses, attorneys fees nnd 

restoration or benefits. 

New Jersev Is All Equal Opportunity Emplu_ver 
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On April 29, 1986, the matter was transmitted by the Commissioner of Education 

to the Office of Administrative Law for hearing and determination as a contested case 

pursu>Jnt to ~· 52:14F-1 £.!: ~· A prehearing conference was held on June 16, 198fi. 

lind a Prehearing Order was filed, defining the issues, fixing a hearing date and re~ultHine

other procedural lispc<'ts of the forthcoming hearinjl. The issues to be decided were lbtcd 

as fvllows: 

A. Was the respondents' action improper tlnd in violation of the petitioner'' 

rights under the school Ia ws? 

B. W~ts the petitioner tenured in her position? 

C. Were liny of the petitioner's rights violated even if she was not tenured? 

A hearing was held on September 23, 1986 at the Office of Administr11tive Law in 

Newark, New Jersey. One eKhibit was marked in evidence, P-1, the written notifie>~tiun uf 

termination sent to the petitioner on January 13, 1986. Post-hearing briefs were fill'd >:>v 

both psrties, and the record closed on November 3, 1986, the dt~tc on whi<:"h the lt!st '">rid 

was received. 

The petitioner, Elma "lilwit, testified that she had been a teaeher >1t the .Jcrscv 

City Learning Center for almost 16 years. She originttlly taught gcnert~l educ11tion <:>ourse~ 

(high school equivalency) t~.nd resding. For the last three or four years, she t11ueht l')nsic 

skills to people whose literacy level was zero through fourth grade. Her cl!lsses involved 

individu«lized studies for each student, depending on the student's baekground !l!ld ncc<i. 

'Jls. Milwit vften taught different subjects to each student, plus some re~tdin~r. '.1o~t of 

her students were adults, and the basic skills tr11ining given them by the petitioner w,;s 

considered to be a supplementt~.l program. 
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:Ills. :lllilwit was scheduled to teach six hours a day, and she was paid only for 

hours worked. The petitioner WdS not given any sick days or vacation benefits. She was 

not a member of a health benefits group, and she paid for her own hospitalization. Ms. 

Milwit and the other teachers similarly situated did not have pension benefits. Thev were 

permitted time off with pay only for five personal days a year. 

The petitioner is a college graduate. She holds certifications in ~reneral business 

studies, secondary school, and as a teacher of typewriting. Ms. :"vli!wit obtllined her 

college diploma and teaching certifications not because they were required of her hv the 

school, but because she thooght she should have them. 

The petitioner is !!Ware that no more than 11 high school diploma was required for 

her to hold the position of an Adult B!lsic Skills Teacher, llnd she also knows that no 

certification is required for thtlt position. Furthermore, Ms. Milwit !!cknowled'!ed that 

she knows she was not tenured. 

The petitioner testified that she was called into the Director's office on Januarv 

9, 1986 and told that her employment was being terminated immediately because she wt~s 

nonproductive. The Director informed her that she was not getting the students out iflto 

the advanced level quickly enough. Objecting to that conclusion by the Director, >he 

stated t'lat she was never given any instructions as to how quickly the basic skills students 

should move up from her level. 

On January 14, 1986, Ms. Milwit received a letter from the Director, Dr. Beebe, 

stilting that her employment was being terminated at the conclusion of classes on Friday, 

January 24, 1986. See Exhibit P-l. The reason stated in the letter for the removal action 

was the lack of a sufficient number of students in the class over the past four months. 

The Director also wrote that the number of students served did not justify continuation of 

the class or of the petitioner's services. 

Willi11m A. Beebe, Director of the Jersey City Learning Center, testified for the 

respondent. 'He stilted that the WIN (Work Incentive Program) funding from the 
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Department of Labor ceased in 1974, at which time the school was converted to the Jersey 

City Learning Center. It is now operated under the auspices of the Orrice of -'.dult 

Education in the State Department of Education. Funding is provided on a per person 

basis for each student who attends the school. The program is purely supplement11l ~tod 

does not ordinarily culminate in the granting of 1:1 diploma. Only basic skills su<'h as 

l~tnguage, mt~thematics and reading are taught, and aU teachers are paid on an hourly 

basis. As of January 1986, six teachers were employed in the Basic Adult Education 

Program. Courses included Basic English Skills, English as a Second Lanfl'U!I!l'e and a 

Cuban Refugee Program. Dr. Beebe testified that the minimum qualification for 

employment as a teacher is possession of a high school diploma. No teachin!!' certification 

is required. 

When asked to state the reasons for the termination of petitioner's employment, 

Dr. Beebe said that by January 1986 the number of active students in her class had gone 

down to two, after beginning with 19 or 20 in October 1985. He also said thlit there were 

times when the petitioner would not accept certain students and wanted them out of her 

class, presumably because they were difficult. He confirmed that the latter situ.ttion 

precipitated his talk with her on January 9, 1986, concerning two students who had been 

accepted into the program and dismissed by her two days later. He acknowledged that he 

felt all students were not progressing quickly enough, and he told her that also. 

When asked about the tea(!hers who remain in the program, Dr. Beebe testified 

that only three basic skills teachers remained. One of them has been in the system for 

approximately 15 years, one for 10 years and the last was employed in 1983. 

There are almost no contested facts in this matter, except for Dr. Beebe's 

statement that in addition to e!Cpressing his dissatisfaction with petitioner's performance 

to her on January 9, 1986, he also informed her at that time that the number of students 

rem.iining did not justify her continued employment. The petitioner denied that she had 

been given full disclosure. Therefore, the foregoing discussion is found to be PACT. It is 

also found to be PACT that the petitioner was not tenured (as acknowledged by her 

ttttorney in the post-hearing brief), that no certification was required for the 
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subjects taught by petitioner, and that petitioner was not certified in the areas she wtts 

te~:~ching. No testimony was given by either party as to whether the petitioner wtts 

evaluated 11t ttny time, 11lthough ";;s. ~ilwit testified that she was never Q'iven anv 

instruction or guidance relating to the progress she was expected to m~;~ke with her 

students. 

N.J.S.A. 18A:27-3.l requires every board of edue11tion to observe ttnd ev .. !u~ttc 

nontenured teaching staff members at least three times durin!! et~ch school vc~tr. but not 

less th11n once during each semester, followed bV a conference between the teaehinl! ,t,.ff 

member and his or her superior or superiors. The purpose of this procedure is to 

recommend as to reemployment, identify any deficoiencics, extend assistance fc'r 

corrcetion of the deficiencies and improve profession!!! competence. lt is CONCLUDF.D 

that no such evaluations or conferences were held by respondent for the benefit of the 

petitioner. 

N.J.S.A. 18A:27-3.2 provides th1tt a teaching staff member rc<:>eivinl!' notice th11t 

1t tca<:>hing contract for the su<:>ceeding sehoul year will not be offered may, within l'i 1•1V" 

thereafter, request in writinl!' a statement of reasons for :;oeh noncmploy'Tlent which ,;h11H 

be given to the te11ching st11ff member in writing within 30 days after the receiot of '\JCl 

request. '\.1s. ~ilwit did not make such 11 written request. Nevertheless. it IS 

CONCLUDED that this requirement was s11tisficd by the brief letter sent to \1s. vlilwit "v 

Dr. Beebe on January 13, 1986. However, it is also CONCLUDED th!lt the written notice 

f11ilcd to indude all of the reasons for the termination; namely, the DireNor'' 

disst~tisfaetion with petitioner's work performance. 

~· 6:3-1.20 c<ontains detailed procedures to be followed by the bot1rd when 

it reecives a written request from a nontenured teachinl!' stsff member for a state'Tlent of 

reason:. he or she was not reemployed pursuant to the !lbovc statute. No such procedure 

was foU.,wed in petitioner's ease, but, as stated above, she did not submit the required 

written request. See Donaldson v. Board of Education of the City of North Wildwood, 

Cape "1ay County, 65 N.J. 236 (1974), Hic<ks v. Board of Edueation of the Township of 

Pc mberton, Burlini{ton County, 1975 S.L.D. 332. 
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The board has the statutory authority to regulttte the C'Onduet and discharge of 

its employees consistent with the law. ~· 18A:lH. In this case the Botml did 

provide the notice that nontenured teaching staff members gre entitled to in connection 

with tt-eir termination, t~lthough the notice was incomplete. The statute dealing with 

observgtion and evaluation of nontenured teaching staff members, ~· 18A:27-3.1, 

does not provide for the imposition of any sanction for a board's failure to do so in 11 given 

ease. Sec Ronald J. Perry v. Board of Education of the River Dell Rel!'iontll High School, 

OAL DKT. EDU 188-6/77 (October 25, 1979), adopted Commissioner of Educgtion, 

December 17, 1979, aff'd State Board of Education, April 8, 1980, aff'd N.J. >\pp. Div ., 

April 8, 1981, A-3476-79 (unreported). 

In cases involving terminations of nontenured teachers, 11 board's discretion11rv 

authority is broad. There arc no requirements other than those stated above to insulate 11 

teacher from the board's action. It is also well recognized that nontenured employees do 

not 11ccruc seniority rights. ~· !8A:28-10, 12. Lichtm11n v. Rid~rewood Board of Ed •. 

93 N.J. 362 (1983), Union County Regional Hil!'h School Bd. of Ed. v. Union Countv 

Regional High School Teachers' Association, Inc., 145 N.J. Super. 435 (App. Div. 1976). 

Howley v. Ewing Bd. of Ed., 6 N.J.A.R. 509. 

Absent 8 showing of abuse of the board's discretionary powers, the board's 

determint~tion is entitled to 8 presumption of correctness. Quinlan v. Bo11rd of Education 

of North Bergen Township, 73 N.J. Super. 40 (App. Div. 1962). However, a t>oard may not 

act in wavs which are arbitrary, unreasonable, capricious or otherwise improper. Cullum 

v. North Bergen Board of Education, 15 !:!_d. 285 11954). Except for the unexpected and 

precipitous termination of a. teacher who had served continuously for a period of 16 ye11rs, 

the petitioner has not shown that the Board has otherwise !lcted in gn arbitrary, 

unreasonable, caprit'!ious or improper manner. The action was inconsiderate und laekin'l' in 

dccencoy, but the Board acted within the confines of its discretionary authority. 

The petitioner recognizes the difficulties imposed upon her by the 11bovc 

standards rcl11ting to nontenured teachers. She bases her plea for relief upon principles of 

blisic fuirness and recent developments in New Jersey luw relating to doctrines of 
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employment lit will. Unfortunately, the tort lind eontro~et theories of relief urged t,y 

petitioner lire not o~pplieable in this forum. The unsympathetie treatment of the 

petitioner by the Board verges on unfairness, but there is nevertheless no t)asis in 

administr!ltive ease law to provide a remedy for her. 

It is therefore CONCLUDED that the petitioner has not shown, by !l fllir 

preponderance of the credible evidenee, that the Board's action terminatinfl' 11cr 

employment was unjustified or unlawful to the point where it should be overturned. 

It is therefore ORDERED that the determination of the Board be AFFIRMED lind 

the petition DISMISSED. 

This recommended decision mlly be affirmed, modified or rejected by t~c 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN , who bv 

law is empowered to make a final decision in this matter. However, if 5!lul Coo0ermnn 

does not so act in forty-five (45) days and unless such time limit is otherwise extender!, 

this recommended decision shall become !l final decision in accordance with :'< •• J.S.,\. 

52:148-10. 

DATE DEPART'JENT OF EDUCATION 

DATE 
DEC 4 1986 
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ELMA MILWIT, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE CITY 
OF JERSEY CITY, JERSEY CITY 
LEARNING CENTER AND WILLIAM A. 
BEEBE, DIRECTOR, HUDSON COUNTY, 

RESPONDENTS. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exception~ were filed bv 
the parties. 

Upon a review of the record in this matter, the 
Commissioner is unable to accept the recommended dec is ion of the ALJ 
and remands the matter to the Office of Administrative Law for 
further proceedings pursuant to N.J.S.A. 52:14B-l0(c) and N.J_:A,_,;;~ 
l:l-16.5(c) for the following reasons. 

Petitioner occupied a position entitled "adult basic ski.~'s 
teacher" and was employed by the Jersey City Board in a davt:me 
adult basic skills program, the funding and approval fJr whi~h 
emanates from the State Department of Education. Integral t·) .1r.v 
decision regarding the propriety of the Board's action t? termin.1:e 
petitioner is a determination as to whether petitioner was a 
teaching staff member as defined by !'L.1..:.~:1L 18A: 1-1 and whether she 
was eligible for and attained tenure in such position pursuant t) 
r£:.J...:..S.A. 18A:28-5. 

While it is abundantly clear from a review of the 
transcript that the ALJ is cognizant of the fact that S_p_iewak__::::c 
Ruther,ford __ ~d_._.Qf __ ~.. 90 ~LL 63 (1982) is controlling 1n 
determining if an individual has attained the legislative status :Jf 
tenure (Tr. 26) and that there have been a number of school law 
decisions tendeted subsequent to ~E!_wak that have. in fact. 
determined the adult education petsonnel involved in those cases to 
be tenured (Tr. 26-27), a review of the record fails to reveal that 
the issue of certification and tenure were adequately addressed by 
the ALJ. This is so notwithstanding the Board's assertion that only 
a high school diploma/no teaching certificate was required to teach 
adult basic skills or that petitioner acknowledged she was 
nontenured because it was "common knowledge" that adult basic skills 
teachers were not tenured (Tr. 22-23) or that she did not pursue the 
issue in her post-hearing brief. 
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N.J.A.C. 6:44-2.3(b) requires that each class unit in adult 
basic educatlon-"***will be conducted by a teacher holding a valid 
New Jersey teacher's certificate.***" Moreover, to the 
Commissioner's knowledge, the application and contract approval 
process for adult basic education programs requires the chief school 
administrator to submit to the State Department of Education a 
signed assurance that those instructing in such programs hold a 
valid New Jersey instructional certificate. 

Given the absence of documentary evidence in the record 
with regard to the precise requirements for teaching adult basic 
education, the matter is remanded for further hearing to address the 
following: 

(1) What are the specific requirements of the 
State Department of Education for one to 
teach in an adult basic education program? 

(2) Is petitioner a teaching staff member as 
defined by N.J.S.A. 18A:l-l? 

(3) Has petitioner achieved the 
status of tenure pursuant 
18A:28-5 and Spiewak, supra? 

legislative 
to ~~u~ 

(4) Is Be~n County Vocational Technical 
Schools Ed 'n A!l_Soc. v. Ed. ~QL~~~E!L&.en 
County Voc-Tech, decided October 3, 1983 
applicable to the instant matter? 

(5) If petitioner is determined to be tenured, 
were her rights violated by the Board when 
terminating her? 

Moreover, if petitioner as an adult basic skills teacher is 
not deemed to be a teaching staff member and/or not tenured. a 
determination as to the propriety of the Board • s action is to be 
considered anew by the ALJ in that he erroneously analyzed the issue 
of her termination within the context of N.J.S.A. 18A:Z7-3.1, 27-3.2 
and N.J.A.C. 6:3-1.20. Those statutes and regulations apply 
strictly to teaching staff members who occupy ten~~~=~~igibl~ 
positions but who have not as yet achieved the legislative status of 
tenure. They do not apply to those who are not. by law, teaching 
staff members and are, therefore, not tenure-eligible. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

January 20, 1987 
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BOARD OF EDUCATION OF THE 
TOWNSHIP OF WEEHAWKEN, 

Petitionet' 
v. 

DR. RICHARD E. ONOREVOLE, 

Respondent 

INmAL DECISION 

OAL DKT. NO. EDU 5576-85 

AGENCY NO. 264-8/85 

Joseph J. Ferrara, Esq, for the petitioner 
(Krieger, Ferrara, Flynn ~ Catalina, attorneys) 

Joseph H. Connolly, Jr., Esq., for the respondent 
(Connolly, Vreeland ~Connolly, attorneys) 

Record Closed: October 31, 1986 Decided: November 14, 1986 

BEFORE WARD R. YOUNG, ALJ 

The Board of Education of the Township of Weehawken (Board) certified 32 tenure 

charges of insubordination, conduct unbecoming, and other just causes against its 

Superintendent o£ Schools, Dr. Richard E. Onorevole, and filed same with the 

Commissioner oC Education on August I, 1985, pursuant to~- 18A:6-IO ~ ~· 

Onorevole, who had been suspended by the Board without pay on July 25, 1985, 

denies the truth of the charges and seeks reinstatement to his position. 

', 1·1·. i, 11, l' ,', Jt' ·' •/'1.11 t)l'f'•''f:t•llli /.H/11/,•, ;·r 
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The matter was transmitted to the Office or Administrative Law as a contested 

case pursuant to N.J.S.A. 52:14F-I !1 ~· on September 3, 1985, and initially assigned to 

the Honorable Timothy N. Tuttle, A.L.J. Counsel for the Board at the time of 

certification and transmittal was Robert P. Glickman, Esq. 

A considerable number of delays were encountered during the early months of this 

litigation which were caused by numerous motions filed by each party on procedurlll 

matters which need not be detailed here. However, one such motion bears :nention. 

Respondent sought the discharge of Mr. Glickman as counsel for the Board due to A 

conflict of interest, which was denied by .Judge Tuttle and appealed. The Appellate 

Division reversed. Judge Tuttle granted a stay of the instant matter until :\1areh 31, 1981;, 

pending an appeal to the Supreme Court of New Jersey. 

The Board substituted Mr. Ferrara as its counsel and the Office of Administrative o( 

Law was notified of same on January 24, 1986. Judge Tuttle resigned as an Administrative 

Law Judge and the matter was then assigned to the undersigned on :\1arch 4, 1986. 

A supplemental prehearing conference was then held on \1arch 19, 1986, at which 

most procedural motions were resolved and the matter was set down for hearing. 

Thirty-six days of hearing began on April 7, 1986 and concluded on August 21, 1986. 

Seventeen witnesses testified on the Board's case and 31 witnesses testified on 

respondent's case. Ten witnesses also testified in rebuttal by the Board and four witnesses 

testified on rebuttal by the respondent. 

One hundred eight "P" exhibits were marked for the Board, 89 of whieh were 

admitted as evidentiary documents. (The remaining 19 exhibits marked for identification 

were not submitted as evidentiary documents.) 

One hundred forty "R" exhibits were '11arked for respondent, 128 of which were 

admitted as evidentiary documents. (Eleven of the remaining exhibits were marked for 

identification but not submitted, and one exhibit was rejected.) 
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Posthearing briefs were filed by the parties and the record closed on October 31, 
1986, upon receipt of the Board's reply brief after 11. request for 11. short extension was 

gr11.nted due to the extensive record. 

The 32 charges will be addressed ~· and the testimonial 11.nd documentary 

evidence relev11.nt to the positions of the parties shall be discussed. 

CHARGE Ill 

ON APRIL 25, 1985, AN ACADEMIC AWARDS DINNER WAS HELD 

IN THE DISTRICT TO RECOGNIZE THE ACADEMIC 
ACHIEVEMENTS OF STUDENTS WHICH WAS ATTENDED BY 

APPROXIMATELY 300 PEOPLE. OR. RICHARD ONOREVOLE WAS 

NOTIFIED AND WAS EXPECTED TO BE THERE AS PART OF HIS 

DUTIES AS SUPERINTENDENT. HE WAS TO BE THE OPENING 

SPEAKER AT THE DINNER. DR. ONOREVOLE FAILED TO AND 

REFUSED TO APPEAR AT THE ACADEMIC AWARDS DINNER 

WITHOUT TIMELY NOTIFYING THE BOARD AND WITHOUT ANY 

VALID REASON. 

CHARGE 112 

ON SATURDAY, APRIL 27, 1985, AT A SPECIAL SESSIOI-l OF THE 

BOARD OF EDUCATION, THE SUPERII-lTENDENT FAILED TO 

APPEAR FOR HIS ANNUAL EVALUATION, AFTER BEING 

NOTIFIED BOTH BY PHONE CALL AND IN WRITING TO SO 

APPEAR. THE ANNUAL EVALUATION PROCEEDED WITHOUT 

THE SUPERINTENDENT WHO OEFIM'TLY AND IN DISREGARD OF 

A BOARD DIRECTIVE AND POLICY FAILED TO AND REFUSED TO 

SO APPEAR WITHOUT ANY VALID REASON. 

Charges II and 12 11.re being addressed together because of the 

commonality of the charges and the proximity of dates. 
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Onorevole stipulates that he was absent from both the awards dinner on April 25, 

1985, and the special meeting of the Board on April 27, 1985. Concerning his absenteeism 

on those occasions, I FIND that the charges are TRUE. However, since the sufficiency of 
all charges found to be true and the evidence in support of same must be weighed to 

determine if dismissal or a reduction in salary is warranted, circumstances and findings 

related to the charges shall be incorporated herein. 

The high school principal testified that he was in charge of the awards dinner and 

that Onorevole notified him that he would be absent from the dinner (Tr. ll. ll). He also 

testified that there was no obligation that an invited participant notify any Board memher 

that he would be absent (Tr. n, 26, 49) and that he had hand-delivered the dinner 

invitation to Onorevole. On cross-examination of the principal on rebuttal, he testified 

that he left the invitation on the counter of Onorevole's outer ofCice. 

Board member Camerlengo, who was also Board President at the time of the 

incidents, testified that attendance of the Superintendent at school functions is required 

by board policy, evidence of which was not submitted, and that only extenuating 

circumstances could provide an excuse for absenteeism (Tr. IV, 7). He also testified that 

he requested in writing an explanation from Onorevole for his absence (P-2) and that he 

had received a response (P-3). 

Patricia Sasoonian, who is the secretary in the Superintendent's office, testified that 

she typed a letter to Camerlengo dated April 18, 1985, advising him of the birth of 

Onorevole's granddaughter and the death of his brother-in-law. She testified further that 

the letter and copies o! same were delivered to Camerlengo and all Board members, the 

two events wer-e common knowledge in the building and Board members 'VIcLellan, 

Rutigliano and Atallo were in the building often, Atallo on a daily basis (Tr. XVI, 21-23). 

Onor-evole testified that he did not attend the dinner due to a family emergency. He 

also testified that he called Olivieri early on the after-noon of April 25 to advise of the 

possibility of his absence and that he called Olivieri at about 4:00 p.m. to advise of his 

impending absence from the dinner (Tr. XXV, Jl). He testified further that his decision to 

be absent was made after receiving a call from his wife who was upset concerning the 
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condition of her 81-year-ald mother, who was traumatized by the death of her son. He did 

not notify Board members because he was under no obligation to do so. 

A review of the evidentiary documents reveals that r-amerlengo requested an 

expla:1ation from Onorevole for his absence from the dinner (and also from adult program 

supervisory duties following the dinner). See, P-2. Onorevole responded and reiterated 

his family problem. See, P-3. See also, R-126, a daily log kept by the Superintendent 

pursuant to a Board directive. See also, R-1, the April IS letter to Camerlengo. 

Concerning that segment of Charge Ill that Onorevole failed to appear at the dinner 

"without timely notifying the Board and without any valid reason," I FIND that Onorevole 

notified Olivieri even though he had no obligation to provide notice to the Board members, 

and I further PIND that Onorevole had a valid reason for his absence from the dinner. 

Charge 112 concerns Onorevole's absence from a special Board meeting on Saturday; 

April 27, 1985, two days following the Charge ttl issue regarding the April 25 dinner. 

Board member Atallo testified that he was not notified of Onorevole's absence Rt 

the April 27 meeting prior to the meeting (Tr. n, 94), and that the Onorevole's ..;elf

evaluation was submitted after April 27 (Tr. n, 103). Atallo also testified that Onorevole's 

self-evaluation was Mnsidered l>y the Board but accorded little merit by him (Tr. n, 104), 

and that the April 27 meeting was the Board's offer to Onorevole for a summary 

conference. 

Board President Camerlengo testified on direct examination that he received no call 

from Onorevole prior to April 27 concerning his anticipated absence and that he received 

the April 25 tetter from Onorevole on April 29 (R-2) (Tr. IV, 12). Camerlengo testified 

further that Onorevole had disregarded a June 14, 1984 Board resolution (P-6), by not 

seeking Board approval for his attendance at a library conference in Atlantic City on 

April 27. On cross-examination, Camerlengo testified that he may not have received R-2 

on April 29 and that only Onorevole was required to keep a daily diary or log (Tr. IV, 35-

36). Camerlengo also testified that the library conference was not a Board function and 
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that he was aware of the April 30 evaluation deadline in the 1983-84 school year, but was 

not aware of same during the !984-85 school year until he was reminded or it by another 

Board member on April 9 (Tr. IV, 39-40). 

Board member 'V!cLellan testified that he was aware that Onorevole responded to 

the Board's notice of the April 27 meeting and that Onorevole would be absent as 

Camerlengo had so advised him on April 26 (Tr. V, 29, 32). McLellan also testified that 

Onorevole's response (R-2) was hand-delivered to him, that he was unsure as to whether 

he saw Onorevole's self-evaluation and that the Board completed and adopted the 

evaluation of Onorevole at its April 27 meeting. He testified further that there ·.vas no 

summary conference held with the Superintendent. On redirect, 'V!cLellan testified that 

the Onorevole call to Camerlengo occurred after April 27 (Tr. vn, 152). 

Board member Pizzuta testified that he was not present at the April 27 'lleeting and 

was not a member or the Superintendent's evaluation committee (Tr. X, 98-99). 

Board Secretary Drozdowski testified that he had no recollection of receiving R-:! at 

any time and was not aware of Onorevole's absence on April 27 until the meeting occurred 

(Tr. XXXIV, 56). 

Onorevole testified that he received the notice of the April 27 meeting fro'll 

Camerlengo on April 23 (P-8), and that he received the official notice of the meeting on 

April 25 (P-7). He also testified that he caned Camerlengo on April 25 to advise him of 

his anticipated absence (Camerlengo was in conference and did not return his call) and he 

advised Camerlengo in writing of a personal-day absence on April 26 (R-84) and his 

anticipated absence from the April 27 meeting {R-2) (Tr. XXI, 47). He testified further 

that he had both R-2 and R-84 delivered to Camerlengo on April 25 by the courier whose 

name is Ruppert, that R-2 was delivered by Ruppert to all Board members on that same 

date {Tr. XXI, 48), that he received a Camerlengo memo dated April 29 asking him to 

provide an explanation for his April 25 absence (P-72), and that he responded with a memo 

dated 'V!ay 2 (P-73). Neither P-72 nor P-73 are otherwise in evidence. 
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A review of the evidentiary documents necessitates the reproduction of P-6, the 

Board resolution adopted on June 14, 1984, due to the Board's contention that Onorevole's 

absence on April 27, ( T IV- 194) was "defiantly and in disregard of a Board directive and 

policy ... .'': 

WHEREAS, the Weehawken Board of Education consistently 
seeks to improve the quality of education Cor its students, and 
recognizes the need for accountability of its staff; therefore 

BE IT RESOLVED, that the Superintendent is henceforth 
directed, on adoption of this Resolution, to: 

(1) Daily record his arrival and departure at and from the 
district office; further, he is to maintain a daily sheet as 
to activities engaged in and amount or time spent on 
same; 

(2) Record departure and return times Cor those absences 
necessitating his personal attendance, noting destination 
and reason for absence; 

(3) Delegate a subordinate on those occasions where the 
Superintendent's personal attendance is not essential; 

(4} Advise the President or, in his absence, the Vice 
President, in writing, and, on forty-t?ight hours notice, of 
any anticipated absence away from the district, noting 
destination, reasons for absence and name o( Acting 
Superintendent; 

(5} Advise the Board in writing, of any contemplated 
attendance at seminars, conventions etc. necessitating 
absence exceeding twenty-four hours, and stating reasons 
for need to personally attend. This notice should be given 
at the earliest practicable time but no later than the 
preceding regular monthly meeting. Approval of same 
shall be at the discretion of the Board, and not arbitrarily 
withheld; and 

BE IT FURTHER RESOLVED, that the aforesaid shall be 
recorded in a permanent type diary to remain in the custody 
and control of the Secretary of the Board, and made available 
for inspection by any member of the Board on request. This 
diary will be maintained on a weekly basis and the weekly 
reporting will be finalized not later than the !\1onday following 
the Friday of the preceding week's activities. 
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The deposition of Board member McLellan reveals that he testified under oath that 

a summary conference was held with the Superintendent in 1985, two to three weeks prior 

to the Board's evaluation on April 27, and that it was necessary for Onorevole to '">e 

present on April 27, "if he had anything further to say .... " 

The annual evaluation of the Superintendent was adopted by the Roard at its \pril 

27 special meeting (R-34). 

Onorevole advised the Board in a letter dated \fay 10 of procedur11l defects in the 

evaluation process which he alleged are in violation of >< .. J.A.C. 6:3-1.22 and N'.J.A.C. 6:3-

3.4 (R-60). 

The Visa receipt and billing from Resorts International indicates that Onorevole was 

in Atlantic City on April 26, that he remained overnight and that he checked out of the 

hotel on April 27 (R-83). 

Onorevole notified Camerlengo with a memo dated April 25 that he would be taking 

a personal day on April 26, and that Mr. Karabin would serve as Acting Superintendent for 

the day ( R-84). 

The Superintendent's diary, pursuant to the Board's resolution incorporated in P-6, 

reveals that cotTespondences to Camerlengo identified as R-2 and R-84 were prepared on 
April 25. 

A review of all testimonial and documentary evidence on Charge 112 reveals 

inconsistencies which require a determination of credibility to establish findings of f>~d. 

t\tallo testified that Onorevole submitted his self-evaluation after <\pril 27 and the Board 

considered it although he accorded little merit to it. The Board nevertheless indisputably 

adopted the evaluation of the Superintendent on April 27. 

Camerlengo was not aware of the April 30 deadline for the Board's evaluation of 

Onorevole in 1985, although he was aware of that deadline date in 1984. He further 
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testified that the library conference attended by Onorevole was not a 8oard function, but 

contends P-6 was violated because Onorevole did not advise him of his whereabouts on 

Saturday, April 27. 

McLellan, who in deposition stated that a summary conference was held in 1985, two 

or three weeks preceding April 27, testified at hearing that no summary conference was 

held. He further had no recollection of seeing the Onorevole self-evaluation, but the 

presence of Onorevole on April' 27 was requested to see if he had anything else to say 

before evaluation adoption. Most incredible was 'VIcLellBn's testimony on redirect, after 

stating on direct that he was advised of Onorevole's anticipated absence on April 27 by 

Camerlengo, that the call from Onorevole to Camerlengo to advise him of his absence was 

made after April 27. 

Respondent Onorevole was indeed less than candid with the Board. Because the+ 

Board did not offer P-72 and P-73 as evidentiary documents, the record is void or 

documentary evidence that Qnorevole advised the Board regarding the reason for his 

absence on April 27. 

Unanswered questions emanate from a review of the record concerning Charge ¥2. 

Contrary to Camerlengo's testimony, the Board was indeed aware of its responsibility to 

comply with the required evaluation of its Superintendent. Why did it wait until Saturday, 

April 27, to create an emergent situation? Onorevote received notice of the April 27 

meeting from Camertengo on April 23. Why did he wait until April 25 to notify 

Camerlengo of his anticipated absence when he knew or should have known of the library 

conference, and further, why did he not resolve the matter, including his request to 

reschedule the meeting for April 29, prior to his departure for Atlantic City on April 26? 

Vlost perplexing oC all, the reasons deemed in Charge II to be valid for Onorevole's 

absence from the awards dinner on April 25 did not appear to deter his departure for 

Atlantic City on April 26 to attend the library conference. 
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~evertheless, I adopt the following as FINDINGS OF FACT on Charge #2: 

1. Charge fl2 is true to the extent that nnorevole was absent from the April 

27 meeting. 

2. The library conference in r\tlantic City was not a Board function. 

3. The Board knew of Onorevole's anticipated absence at the April 27 

'lleeting, prior to the meeting. 

4. ?-6 is not applicable for '\pril 26 as a personal-day absence, or for 

saturday, 1\pril 27, when Onorevole attended a conference as a ~tatutory 

trustee of the library, and therefore had no obligation to advise the Board 

of his whereabouts, although it would have been prudent to have done ~o. 

5. 1\s a statutory trustee of the library, Onorevole's attendance at the 

conference in Atlantic City was a valid reason for his absence from the 

April 27 special meeting of the Board. 

CHARGE 113 

THE SUPERINTENDENT WAS .<\PPOINTEO BY THE BOARD AS 

AD:YIINISTRATOR FOR THE ADULT SCHOOL WHICH :YIEETS 

TUESDAY AND THURSDAY NIGHTS 1\T THE HIGH SCHOOL. AS 

P.I\RT OF THE JOB DUTIES, 1'J.{E SUPERINTENDENT WAS 

REQUIRED TO SUPERVISE THE ACTIVITIES AT THE ADULT 

SCHOOL. ON MARCH 28, 1985, THE SUPERINTENDENT, 1!"1 

DEFIANCE OF THE BOARD'S POLICIES AND DIRECTIVES, FAILED 

TO AND REFUSED TO SUPERVISE THE ADULT SCHOOL. ON 

THAT EVENING, THERE WAS A BOVIB SCARE WHICH REQUIRED 
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THE ENTIRE BUILDING TO BE EVACUATED. THE 

SUPERINTENDENT'S FAILURE TO SUPERVISE THE ADULT 

'SCHOOL ON THAT EVENING WAS EITHER AN INTENTIONAL .A.CT 

OR A CARELESS AND NEGLIGENT ONE AND CONSTITUTED AN 

ACT OF DEFIANCE AND INSUBORDINATION ON HIS PA.RT. HE 

CREATED A DANGEROUS SITUATION WHICH WOULD HAVE 

RESULTED IN SERIOUS CONSEQUENCES BY FAILING TO BE 

THERE. 

Onorevole stipulated that he was not present at the Adult School on Thursday night, 

Vlareh 28, 1986, because he opted to attend a library board meeting as a trustee 'ly 

statute. 

Howard Wolf, an elementary principal, testified that he was delegated by Onorevole, 

to represent him at library board meetings. He attended same from 1976 to September 

1982 and was relieved as delegate in September 1982 by Onorevole (Tr. IX- 19-20). 

It is uncontroverted that Onorevole did not begin to attend library board meetings qs 

a trustee until after the Board acted to appoint him as Director of the Adult '5chool. It is 

also uncontroverted that foUowing that appointment on September 14, 1982, Onorevote 

delegated the responsibilities of the position to assistant high school principal Wisniewski 

in a letter dated September 24, 1982, and advised him that his attendance was required. 

See, P-13. 

The question raised under the issue is whether Onorevole's physical presence at the 

Adult School when it was in session was mandated by the Board. 

Board member'> Pizzuta (Tr. X, ll) and Ferullo (Tr. xn, U) testified that it was the 

Board's intent that Onorevole be physically present at Adult School sessions. 

Reference was made to P-10 and P-U, minutes of Board meetings or September 14, 

1982 and November 22, !982, respectively, at which significant resolutions were approved. 
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A careful and thorough review of these resolutions clearly establishes that subsequent to 

the Board's appointment of Onorevole as Director of the Adult School, mandated physical 

attendance of Onorevole at the Adult School sessions was not incorporated therein, but P-

11 does state the as.'>ignment of personal supervision and administration. The l\lovember 22 

resolution was triggered by Onorevole's delegation of duties to Wisniewski, and paragraph 

three of that resolution states: 

BE IT RESOLVED, that Item 112 of the current Job Description 
of the Superintendent of Schools shall be and is now amended to 
include ••• "Upon the Approval of the Board of Education"; 

and the undated job description of the Superintendent, P-29 in evidence, states at !tern 

IH2: "Delegate to other employees the exercise of powers of the discharge of duties." 

Onorevole testified that his physical presence was not required. He testified that 

the way he handles the supervision of the Adult '>chool is no different than the way he' 

handles his personal responsibilities for the supervision of all programs in the Weehawken 

schools, wherein his physical presence is a practical impos.,ibility (l'r. XXI, ~4-55). 

Onorevole also testified that he designated an adult school teacher, .Jeannine 

Carcamo, as a "lead" teacher to call his house if he was needed at the adult school, 11nd 

someone at home would reaeh him to transmit the message (T XXI- 53). He also testified 

that the Adult School met on Tuesday and Thursday, which created conflicts for him not 

only in regard to library board meetings, but also with meetings of the Board of Education 

and P.T.A.'s. In those instances, he said, priority number one was Board of Education 

meetings, and he opted in other conflicts in accordance with the activities scheduled (Tr. 

XXI, 52). 

The unanswered question is why Onorevole required the physical presence of 

delegate Wisniewski at the Adult School while he believed his own physical presence WllS 

not required. 

The following are adopted herein as PIN DINGS OP F ACT1 
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I. The Board of Education did not clearly establish that Onorevole was 

directed to be physically present at Adult School sessions. 

2. Onorevole knew that required physical attendance at said sessions was the 

intent of the Board. 

3. Onorevole's newly created interest in personally attending library board 

meetings beginning in September 1982 was a convenient conflict to 

rationalize his absence from the Adult School when the library board met. 

I FIND the charge that Onorevole was absent from the Adult School on 'VIarch 2!1, 

1985 is true, and further FIND that Onorevole's absence from the Adult School on 'VIarch 

28, 1985, was an act of defiance. 

CHARGE 14 

PRIOR TO APRIL 30, 1985, BOARD MEMBER JOE ATALLO REQUESTED 

THAT THE SUPERINTENDENT ALLOW HIM TO REVIEW THE 

PERSONNEL FILES OF ALL NONTENURED TEACHERS TO DETERMINE 

WHICH NONTENURED TEACHERS WOULD BE REHIRED FOR THE 

FOLLOWING SCHOOL YEAR. THE SUPERINTENDENT REFUSED TO 

LET HIM SEE THE PILES STATING THAT "I MAKE THE 

RECOMMENDATIONS AS TO WHO WILL BE REHIRED." BOARD 

ME"-1BER ATALLO INDICATED THAT ALTHOUGH THE 

SUPERINTENDENT MAKES THE RECO'VIMENDATIONS, IT IS UP TO THE 

BOARD TO APPROVE OR DISAPPROVE EACH CONTRACT. BOARD 

'VIEMBER ATALLO WAS CHAIRPERSON OF THE PERSONNEL 

COMMITTEE WHICH WAS AUTHORI7..ED BY THE BOARD TO REVIEW 

THE PERSONNEL FILES. THE SUPERINTENDENT'S FAILURE TO 

COOPERATE AND HIS REFUSAL TO ALLOW THE BOARD COMM1TTEE 

TO REV1EW THE FILES WAS AN ACT OF INSUBORDINATION AND 
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CONSTITUTES CONDUCT UNBECOI't!ING A SUPERINTENDENT. 

EVENTUALLY, THE SUPERINTENDENT ACCEDED TO LET BOARD 

'VIEVIBERS A TALLO AND RUTIGLIANO REVIEW THE FILES, BUT ONLY 

ON THE CONOITION THAT BOARD 'VIE'VIBER AT.&.LLO SIGN FOR THE 

PERSONNEL FILES. WHEN REQUESTED, THE SUPERINTENDENT 

WOULD NOT LEAVE THE BOARD CONFEREKCE ROOM. THE 

SUPERINTENDENT, AFTER BOARD VIEVIBER ATALLO HAD 

PERSONALLY SIGNED FOR THE PERSONNEL FILES, TOOK AND 

RE'VIOVED THE FILES FROVI THE BOARD CONFERF.NCE ROO>!. 

WITHOUT THE PERVIISSION OF ANY BOARD 'VIE'VIBEJ{S, PLACED 

NOTES IN EACH PERSONNEL FILE INDICATING THAT BOARD 'VIEVIBER 

ATALLO HAD READ THE CONTENTS OF THE FILE AND THEN 

REFUSED TO RETURN THE FILES TO BOARD 'VIEMBER A TALLO &.FTF.R 

BEING REQUESTED TO DO SO. IT WAS ONLY AFTER THE 

SUPERINTENDENT WAS TOLD THAT HE WAS INSUBORDINATE AND 

THAT HE !tAO STOLEN THE PERSOKNEL FILES THAT HE RETURNED 

THEM TO THE BOARD. ALL OF THESE ACTIONS CONSTITUTE 

INSUBORDINATION, ACTS OF DEFIANCE AND CONDl1CT 

UNBECO'VIING A SUPERINTENDENT. 

Board 'llember .\tallo, as <!O-<!hairman of the personnel <!Ommittee, had a me'llo 

hand-delivered to the Superintendent's office at 2:00 p.m. on April 15, 1985, requesting 

that personnel files of all nontenured teachers be brought to the Board conference room 

by 3:00 p.m. on thllt same date. ~· R-fi5. Atallo testified :hat even though file review 

had been a practice for the preceding five years, Onorevole initially refused to release the 

files but relented and had Atallo sign for them (Tr. II, 124-129). Atallo also testified that 

the files were stored in a closet in the Board's secretary's room, that the room was kept 

locked and that Onorevole absconded with the files the following day. Atallo testified 

further that he demanded and received the files again from Ooorevole on April IS (Tr. II, 

131-134) and transmitted a memo to Onorevole on A.prill6 demanding a full explanation for 

his reposssession of the files (P-74). Onorevole did not respond to P-74. 
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On cross-examination, Atalla testified that the Board had not approved a resolution 

authorizing Atalla's file review (Tr. III, 136), and that he had received and reviewed all 

nontenured teacher's files without regard to Onorevole's renewal/nonrenewal 

recommendations (Tr. m, 136-137). 

Francis Thalman, who was secretary in the Superintendent's office from ~uly 1979 to 

November 1983 and who had been secretary in the Office of the School Business 

Administrator since then, testified that the personnel files were brought into the Board 

conference room and remained there for at least three days (Tr. XV, 122) and that those 

personnel riles were never reviewed by anyone without the express approval of the 

Superintendent and only then in the presence of a secretary (Tr. XV, 123-124). She 

testified that she had no recollection of Board 'Tiembers ever reviewing personnel files 

without the Superintendent being present. 

On cross-examination, Thalman testified that Edith Bonsee, assistant Board 

secretary, reported for work each day prior to her arrival, that she had no knowledge 

regarding whether Bonsee may have placed the riles on the table and that there were 

occasions when Board members reviewed personnel files (Tr. XV, 142). 

Pat Sasoonian (Tr. XVI, 30) and Jean Diaz (Tr. xvm, 69), who are both secretaries in 

the Superintendent's office, testified that they had no recollection of previous reviews of 

pel'sonnel files by Board members, Diaz also testifying that she did not observe Onorevole 

refuse to provide the riles to Atalla (Tr. xvm. 63). 

Onorevole testified that Atallo demanded delivery of the files to the Board's 

conference room on short notice, and said demand was unusual as it was the first time 

personnel files were to be removed from the Superintendent's office (see, R-65). He 

responded with a memo advising Atalla that the Board had not approved a resolution ''for 

any Board member to review the Ciies and have them removed from the Superintendent's 

office." (R-85). He testified that he offered Atallo the opportunity to review said files in 

the Superintendent's office; Atallo refused the offer and again demanded delivery of the 

files to him. Onorevole also testified that he delivered the files as requested between 3:15 
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and 3:30 p.m., but he hesitated in leaving the conference room after delivery of the files 

(Tr. XXI, 68-69). He testified further that he recovered the files from the conference 

table the next morning (April 16) and that when Atallo interrupted a conference on April 

16 between Onorevole and Board President Ca"Tlerlengo again demanding the file~. 

Onorevole redelivered the files to the Board conference room (Tr. li:Xl, 70). Atallo 

demanded an explanation of Onorevole's conduct in a memo dated <\pril 16 (P-Hl; 

Onorevole responded to P-74 with a memo dated <\pril 17 (R-86). The files were 

eventually returned on 'day 10 by Board Secretary Orozdowski. See, R-87. Onorevole >!lso 

testified that he never refused to release the files to Atallo (Tr. XXI, 73). 

On cross-examination, Onorevole testified that he picked up the riles on <\>Jril II) 

because of his concern for their security (Tr. XXVI, 46). Previous Board personnel 

committee members had last reviewed personnel riles with him in the late 70's or e>~rly 

80's (Tr. XXVI, 58). Atallo accused Onorevole of absconding with the files on \pril Hi. 

Onorevole hesitated leaving the files in the eonference room on April 15 becau~e it w<ts 

the first time files were reviewed in his absence, 11nd he wanted to be present to <tdvise 

Atallo and Rutigliano about the teachei'S he was and was not recommending for renewrtl 

and to answer any questions the Board '""embers might have ('fr. li:XVl, 54-55). 

Edith Bonsee testified that she locked the files in the closet of the Board conferene~ 

room at the end of the day on April 15, and removed them from the closet on April 16 A-nd 

placed them on the conference room table (Tr. XXXIII, 28). 

'\ review of ~-87 reveals that the personnel files of 21 nontenured teachers had been 

delivered to Atallo and returned. A review of the Board agenda for its April 9, 1985 Bo11rd 

meeting reveals that the Superintendent recommended renewal of U of these teacher-;, 

and nonrenewal of 10. 

The following !ll'e adopted as FINDINGS OF PACT: 

I. Onorevole did not refuse to release the personnel files requested by Atallo. 
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2. Onorevole was not insubordinate. 

3. Onorevole's behavior did not constitute conduct unbecoming a Superintendent. 

4. Onorevole did not steal the files from Atallo's possession. 

5. Onorevole did not refuse to redeliver the files to Atalla in the Board conference 

room. 

6. The Board has !ailed to sustain the truth of Charge 114. 

I PIMD that Charge ft4 is untrue. 

CHARGE 115 

THE SUPERINTENDENT, WITHOUT CONSULTATION WITH 

THE BOARD, OR WITHOUT DIRECTIOM FROI'vl THE BOARD, 

APPOINTED A Cl'fiZENS' ADVISORY CO:'i!MITTEE. THIS 

ACT, ON THE PART OF THE SUPERINTENDENT, WAS AN 

AT'TE'vtPT TO USURP THE POWERS OF THE BOARD AND 

HAD NOTHING TO DO WITH HIS FUNCTION AS 

SUPERINTENDENT OF THE SCHOOLS. AS A RESULT OF HIS 

ACTIONS, THE BOARD PASSED A RESOLUTION ON 

DECEMBER ll, 1984 ALLOWING THE APPOINTMENT OF AN 

ADVISORY COMMITTEE, BUT ONLY FIRST WITH BOARD 

APPROVAL. 

Board member Atalla testified that the Board became aware of meetings of a 

citizens' advisory committee during the 1984-85 school year and that the Board had not 

been apprised of the existence of said committee (Tr. n, 145-146). When he sent a memo 

to Onorevole dated November 26, 1984, seeking a response to seven questions (P-14), 

Onorevole's response dated November 30, 1984 (R-8), was deemed by Atallo to be 
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unsatisfactory. He sent a follow-up memo to Onorevo1e dated December 5, 1986 (P-!5), 

demanding a more satisfactory response, and Onorevole responded with a memo dated 

December 7, 1984 (R-9). Atallo further testified that the Board passed resolutions at its 

December 11, 1984 meeting which adopted policy relating to citizens' advisory committee<~ 

(Tr. 11, 151), appointed two committees and directed Onorevole (in P-17) "not to attend 

meetings on Tuesday nights that interfere with his duties as Adult School Director.'' 

On cross-examination, t\tallo testified that he had no knowledge of any Board policy 

prior to December 11, 1984, statute or regulation that prohibited the Superintendent fro'll 

appointing citizens and staff to an advisory committee (Tr. 111, 151-152), and that there 'Has 

no Board authorization for Atallo to send P-14 and P-15 (Tr. III, 162). ,-\tallo 11lso testified 

that he believes he has a right as a Board 'Tlember to send memos to the Superintendent 

and to require an answer (Tr. Ill, 162). fie testified further that the topic of advisory 

committees was not an agenda item for the Board's December ll meeting (R-26) (Tr. m~ 

165-!66) 

Board member Pizzuta testified that Onorevole provided the identities of the 

citizens' advisory committee members at the request of the Board (Tr. X, 18). Piz>:utR 

also testified that there was no rule, regulation, statute or Board policy in effect prior to 

December II, 1984, that prohibited the appointment of a citizens' advisory committee by 

the Superintendent, and that he was aware of the existing adult education advisory 

committee prior to December U (Tr. X, 103-104). 

Board President Lorenz testified that he was advised of the existence of a citizens' 

advisory committee during a phone call from the president of the teachers' union (T XI -

51). Lorenz also testified that personnel matters were being discussed by the committee, 

and that Onorevole refused to divulge the identities of committee members (T XI - 54, 

56). The Board directed Onorevole to abolish his committee at its December 11 meeting, 

and it established its own committees (Tr. XI, 57). 
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On cross-examination, Lorenz testified that citizens appointed by the Board to its 

committees on December 11 had been recommended by Board members and various 

administrators, but the Board had not solicited names prior to the meeting (T XI - 122, 

124-128). 

Edward J. Lettieri, a former Board member from 1972-1977 and president from 1973-

1977, testified that advisory committees functioned during his tenure as a Board member 

(R-62) and that committees were appointed by the Superintendent (Tr. XV, 8-9). He also 

testified that he was a member of the committee designed to advise the board regarding 

district needs (it did not deal with personnel or policy matters), which was abolished by 

the Board on December ll (Tr. XV, 18-19). He testiCied further that he never perceived 

committee appointments by the Superintendent as a usurpation of the power of the Board 

(Tr. XV, 21-22). 

Francis Thalman, secretary to the Superintendent from 1979-1983, testified that she 

prepared correspondence to advisory committee members, and automatically transmitted 

copies of same to the Board Secretary and Board members (Tr. XV, 126). On cross

examination, she recalled the appointment of advisory committees on racial balance and 

the lunch program (Tr. XV,l45-l46). 

Dr. Theodore Blumstein, current chief school administrator in Edgewater and former 

Weehawken Director of Adult/Continuing Education, Curriculum and T. & E. Coordinator 

from 1976-82, testified that there were many advisory committees during his service in 

Weehawken, such as T. & E., textbook, and curriculum in all disciplines and that the Board 

was fuUy aware of these committees as he was called upon by the Superintendent to make 

committee status reports to the Board (Tr. l{VI, 138-14Il. 

,Jean Diaz, who has been employed in Weehawken since 1967 and has been secretary 

to the Superintendent since 1974, recalled that there were advisory committees on 

Affirmative A.ction, Adult School, Title I, and Family Life, and that said committees 

were appointed by the Superintendent. She reiterated the Thalman testimony concerning 

copies of correspondence to Board members (Tr. XVIII, 80-81). 
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Pamela Ortiz, a P.T.A. president and member of the disputed committee created by 

the Superintendent, testified that Board member Rutigliano was present at the fir'>t 

committee meeting on October 23, 1984 (Tr. XXI. 30) 

Onorevole testified that he created the disputed committee in the sum'ller And fall 

of 1984 as a require'llent of the Title I application which had been approved by the Roard 

(Tr. XXI, 78}, and that he responded to all inquiries of Atalla and the Board (R-8, R-9 11nd 

R-88) (Tr. XXI, 80-81). 

A review of the school district's Application for Basic 'Skills Improvement Progrqm 

ECIA Chapter I and Chapter 212 Laws of 197S, !lS amended (R-132), clearly reve11ls a 

Statement of Assurance at C-6 that "LEA will maintain records showing the names find 

title of parents and teachers who were consulted regarding the design of the BSI progrwn 

and the methods used for such consultation," and a response at Section 111- I that '' 

district advisory council will be maintained. Board Secretary Tullo signed the appliclltion 

which was dated July U, 1984. The Board did not dispute the assertion that it had 

approved the filing of the funding application. 

I FIND: 

I. The appointment of a district advisory committee by the Superintendent 

was not an attempt to usurp the powers of the Board; 

2. 'T'he conduct of the Superintendent related to this charge was proper in 

fulfillment or his responsibilities and function as chief school 

administrator; and 

3. The Boe.rd has not sustained its burden of proof of the truth of Charge 115. 

I PrND that Charge J5 is untrue. 
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CHARGE 116 

OURIHG THE SUMMER OF 1984, THE SUPERINTENDENT HIRED A 

NONINSTRUCTIONAL PERSON TO TEACH IN THE SU'II:YIER 

SCHOOL PROGRAM. THIS ACTION, BY THE SUPERINTENDENT, 

WAS IN VIOLATION OF ~· 18A:I7-20, ~· 6:3-1.1 and 

N.J.A.C. 6:3-1.1-2[?) AND THE WEEHAWKEN BOARD OF 

EDUCATION POLICIES. IT WAS DONE WITHOUT BOARD 

APPROVAL. AS A RESULT OF THE SUPERINTENDENT'S ACTION, 

HE WAS FORMALLY REPRIMANDED BY THE BOARD IN AUGUST 

1984. 

Extensive testimony was adduced on this charge. I find no compelling need to detail 

same, but shall relate my findings of what occurred based on my review of all relevant; 

testimonial and documentary evidence. 

The Board adopted a resolution at its June 12, 1984 meeting on recommendation of 

the Superintendent and appointed numerous personnel to be employed in its 1984 Summer 

program, including Emily Cuccarese as a clerical aide (P-18). On Friday, July 13, 

Superintendent Onorevole called Board President Lorenz to advise him that Cuccarese 

chose not to accept the appointment and a vacancy occurred as a result thereof (Tr. X'CH, 

44-45). A replacement was discussed and Lorenz suggested a regular teacher, one Angela 

:vtartinelli. Conflicting testimony from Onorevole and Lorenz makes it difficult to discern 

the description of the vacant position conveyed in that conversation, that is, whether it 

wes for a teacher's aide, clerical aide or teacher. lll'evertheless, Lorenz believed the 

vacant position to be that of teacher, but the position was for a clerical aide (Tr. XI, 58-

59). Onorevole called ~artinelli who accepted the offer of summer employment as a 

clerical aide to begin on Monday, July 16 (Tr. X'{!t, 44). 

Board member Atallo called Lorenz, also on July 13, to advise him that the position 

to be held by 'llartinelli was noninstructional and that the school business administrator 

and personnel committee should not be bypassed in the selection of the appointee. Lorenz 
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called Onorevole to advise him of the problem presented by AtaUo (Tr. XI, fi0-6tl. 

Onorevole then called '1artinelli to rescind the offer of employment (Tr. xxn, 45). <\ 

perplexed '1artinelli called Board :nember Palumbo, presumably for advice, and was 

advised to call Mallo (Tr. IX, 6{)-61). '1artinelli then called Mallo who told '1artinelli to 

report to work on '1onday, July 16 (Tr. vt, 23-24). 

:\1artinelli was employed as a clerical aide and compensated for her services, but the 

record is void of any action by the Board at a public meeting authorizing her appointment. 

The above background is is adopted herein as FINDINGS OP PACT. 

~· l8A:I7-20, describing the general powers and duties of the Superintendent, 

is incorporated herein by reference. ~· 6:3-1.1 is irrelevant to the charge. N.J .. -\:.!2. 
6:3-1.12 embodies the " [d) uties of district superintendent of schools; chief school 

administrator,'' and states at (d) that ''[h] e or she shall appoint such clerks as may he 

authorized by the district board(s) of education." 

P-29 represents the Board-adopted job description of the "uperintendent of Schools. 

Although undated, it was offered in evidence by the Board under Charge ~9 and wll~ 

represented as to have been in effect during the 1984-85 school year. This document 

states that the duties and responsibilities of the Superintendent shall include, but not '1e 

limited to: 

7. Secure and nominate for employment or promotion the 
best-qualified and most competent personnel. 

8. Recommend the assign-nent or transfer of any or all 
employees of the Board. 

The Board adopted a resolution on '1areh 15, 1983, "that the Business Administrator 

shall assume the administrative responsibility for all noninstructional personnel, ..• ". (P-
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19). The record is void of any Board action revising the job description of the 

Superintendent. Nevertheless, the Board adopted the recommendation of the 

Superintendent concerning noninstructional personnel on June 12, 1984 (P-18) with no 

allegation that he acted ~ vires, as well as on numerous other occasions since the 

Board claims it restructured its administrative organi?..ation to dual control in January 

1981. See, R-91. 

I FIND that Board member t\tallo authorized the employment of Vlartinelli and that 

there were no violations o! the statute or administrative code incorporated by the Bo~rd 

in Charge 116, and I further FIND that the Board has failed to meet its burden of proof to 

sustain the charge as certified. I FIND that Charge 116 is untrue. 

CHARGE #7 

THE SUPERINTENDENT FAILED TO NOTIFY THE BOARD IN A 

TIMELY MANNER ABOUT THE LENGTHY ILLNESS OF EILEEN 

HOCKMAN. THE SUPERINTENDENT, THEN, HIRED A PER DIEM 

SUBSTITUTE WHO HAS TO BE OFFERED A CONTRACT SINCE THE 

PER DIEM SUBSTITUTE IS SERVING MORE THAN A MINI:viUM 

NUMBER OF DAYS. 

Eileen Hockman, a regular elementary school teacher, became ill on February 22, 

1985, and underwent emergency surgery on February 23. The substitute who replaced her 

was Georgeann Santore, a fully certified elementary level teacher. 

The thrust of the Board's charge concerns a lack of awareness of Hockman's absence 

until after Santore had substituted for 20 consecutiv& days, which allegedly Corced the 

Board to place S!lntore under contract pursuant to an administrative code requirement, 

without consideration by the personnel committee. 
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The normal course of communicating teacher absences in excess of three days to the 

Board through monthly reports was followed {Tr. XVT, !03-104). The Superintendent 

advised the Roard president of Hockman's illness in early \larch and Board member 

Ferulla's wife sent a girt to Hockman prior to ...,arch \2. Santore was appointed by the 

Board to complete the year as Hockman's replacement on ...,ay 14, which provided ample 

time for personnel committee consideration even if notification did not occur until April. 

The preceding recitation is adopted herein as FINDINGS OP PACT based on my review of 

extensive testimonial and documentary evidence. 

I ALSO FINO the Superintendent's recommendation of Santore's appointment in the 

best interest of the continuity of the educational process for the children in Hockman'~ 

class. lt is also noted that Board perceptions of an administrative code require"llent that 

Santore be placed under contract are erroneous, as the limitation of 20 consecutive days' 

of substituting pursuant to ~· 6:11-4.4, is inapplicable as Santore is a fully certified 

teacher assigned within the scope of her certificate. I FINO that Charge n is untrue. 

CHARGE t8 

THE SUPERINTENDENT, IN VIOLATION OF THE BOARD 

INFORMING HIM NOT TO HOLD ADVISORY COMMITTEE 

:\o!EETINGS ON TUESDAY AND THURSDAY EVENINGS SINCE THEY 

WOULD CONFLICT WITH HIS OBLIGATION AS ADULT SCHOOL 

DIRECTOR, CONTINUED TO 'VlEET WITH THE ADVISORY 

COM:\o!ITTEE ON THOSE EVENINGS. THIS ACTION OF THE 

SUPERINTENDENT CONSTITUTES INSUBORDINATION AND 

CONDUCT UNBECOMING A SUPERINTENDENT. 
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It cannot be disputed that the Board passed a resolution on December ll, 1984, "that 

the Superintendent not attend meetings on Tuesday nights that interfere with his duties as 

Adult School Director." (P-24). 

8oard member McLellan testiried that Board members Atallo and Rutigliano saw 

Onorevole hold an advisory committee meeting in violation of the resolution (Tr. IV, 97). 

Interestingly, Atalla and Rutigliano were witnesses in the proceeding and never testified 

to that fact. McLellan's testimony must be deemed to be hearsay and insufficient to be 

considered a residuum of competence evidence upon which to base a finding of truth to 

the charge. 

In 1984-85, Board President Lorenz testified that the conflict between Adult School 

and Board of Education meetings created no problem because Onorevole was accessible 

and available, and guessed the same would be true of conflicts between Adult School and! 

advisory committee meetings that were also held in the same high school building (Tr.Xl, 

149-151). 

I FIND the Board has failed to meet its burden of proof as to the truth of the 

charge. I FIND Charge 118 is untrue. 

CHARGE f9 

THE SUPERINTENDENT FAILED TO BECOME MEANINGFULLY 

INVOLVED IN THE 1985-86 BUDGET PROCESS AND FAILED TO 

ATI'END IMPORTANT BOARD OF EDUCATION BUDGET 

MEETINGS ON JANUARY 12, 1985 AND JANUARY 28, 1985. 

AFTERWARDS, HE PUBLICLY CRITICIZED THE BOARD'S 

BUDGET. THIS BEHAVIOR CONSTITUTES INSUBORDINATION AND 

CONDUCT UNBECOMING A SUPERINTENDENT. 
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It is stipulated that Onorevole was absent from Board meetings on January 12 and 
28, the former due to four days of illness, and the latter to attend a postoperative medical 

conference coneerning his brother-in-law. Onorevole ealled the Board president to 11dvise 

of same (Tr. XXII, 57-58). 

<\ review of all testimonial and documentary evidenee reveals the budget 

development process in 1984-85 to have been similar to previous years, with the exception 

of Board action employing the services of its auditor, George Kassab, to compile, collate 

and review budget data and present same to the Board. This action obviously reduced the 

participation of the Superintendent's involvement in total budget preparation. See, R-76 

and R-95. Nevertheless, the Superintendent's involvement with staff to transmit 11 

budgetary proposal to the school business administrator and Kassab appears to have been 

as extensive as it could have been. See, R-129. 

There was considerable testimony regarding the failure of the Superintendent to 

work with the Finance Committee, but the record is void of documentary evidence such as 

notices or minutes regarding the activities of that eommittee. Onorevole testified that 

he has no awareness of such committee meetings (Tr. XXII, 76), and I believe hi:n, 

notwithstanding the fact that the committee may have met. 

I cannot find that the Superintendent's absence from the meetings on January 12 and 

28 negates his meaningful involvement in budget development, notwithstanding the varied 

concepts that may be applie<i to the meaning of meaningful. 

Concerning tile basis Cor the alleged criticism of the budget by the Superintendent, a 

nweehawken Dispatch" newspaper article which quoted Onorevole as saying he thinks the 

budget "• .. is not adequate educationally", I find it insufficient to support a charge of 

unbecoming conduct. See, R-38. 

I PlND that the Board has not met its burden of proof by a .preponderance of the 

credible evidence to sustain the charge, and I FIND that Charge #9 is untrue. 
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CHARGE #10 

PRIOR TO MARCH \5, 1983, THE SUPERINTENDENT ILLEGALLY 

AND WITHOUT BOARD APPROVAL, OJ:tDERED AND OBLIGATED 

THE BOARD TO PAY $25,000 FOR PRINTED VIANUALS. AS A 

RESULT OF SUCH ACTION, THE BOARD, ON MARCH 15, 1983, 

REPRIMANDED HIM AND PLACED A REPRIMA!'ID IN HIS 

PERSONNEL PILE. THIS ACTION CONSTITUTES INSUBORDINATION 

AND CONDUCT UNBECOMING A SUPERINTENDENT. 

There are no factual contentions in dispute related to this charge. The initial 

printing of Individual Language 1\rts Manuals (ILA) was advertised tor bidding and awarded 

to Technical Reproduction Corp. in June 1976 (P-92), with the process repeated in .June 

1977 (P-83). Reprinting of the manuals has been done annually since 1977 by the same 

corporation without bidding until the 1984-85 school year. 

The only issue incorporated in this charge is the alleged illegal reprinting order in 

1982-83 in violation of bidding statutes. 

Board member Atallo, a principal antagonist of respondent Onorevo1e, testified that 

the JLAs are textbooks on writing skills developed and compiled by the Weehawken staff 

(Tr. m. 26). 

Jeannette -\lder, project director of the !LA program since its inception in 1970, 

testified the program was initially approved by the New Jersey State Department of 

Education under Title 4C, but was later transitioned into the National Diffusion Network 

(NON) in 1974 (Tr. XVU, 101). The Weehawken Board is the local conduit, and the State 

was the conduit tor U.S. Department of' Education until 1974 (Tr. XVU, !02-103). Manual 

reprintings were approved by the grantors, State and Federal Departments of' Education, 

with additional approval to retain revenues tro:n the sale of same to other districts to 

cover project costs (Tr. xvn, 104-105) (R-74). No local funds were needed or utilized (Tr. 

xvn. 126-128). 
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Relative to the bidding controversy, Paul c. Garbarini, the Board's auditor prior to 
1981-82, indicated in response to a query from Onorevole that '' [ n] ew bids were not 

requested yearly as the manual was not revised nor were the printing costs increased, 

even when the price or textbooks rose sharply in llllllreas." (R-15). 

The bidding issue arose, according to Atallo's testimony, when George Kassab, the 

Board's auditor since April 1981 brought it to the Board's attention (T VI - 63). Atllllo also 

testified that Kassab's brother is in the printing busines.'l, but Kassab himself is not (Tr. VI, 

71-72). This is disputed by the '\'lay l, 1983 corporate report to the New Jersey Secret11ry 

of State, which lists George Kassab as president of Emerson Speed Printing, Inc., with his 

brother Habib as vice president/secretary. (See, R-40) (Tr. VI, 7\l-74). 

The Board advertised for bids in the 1984-85 school year for manual reprinting, 

which were opened on July 12, 1984 with Troy Printing as the low bidder. Emerson also bid. 

and was the third lowest bidder (R-42). The Board rejected all bids on August 14, 1984 !R-

43). Atallo testified that he could not recall the reasons for the rejection. N •• J.S.A. 

18A:l8A-37. The Board rebid and on September 24, 1984, awarded the printing to low 

bidder Emerson (R-41) (Tr. VI, 90-91). 

Onorevole, reprimanded by the Board for his role in the nonbid reprinting purchases, 

responded with R-75, R-15 and R-14. 

It is interesting to note that the reprinting purchase order dated August 26, 1981, W'IS 

approved by "Bd. See./S.B.A. TuUo" with the voucher for payment approved by the Board 

with no apparent comment regarding a bidding require'T!ent. 

Questions raised herein are whether bidding was required for textbook reprinting, 

and if so, whether the responsibility for same falls upon the Superintendent of SChools. 
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~· l8A:l8A-5 states: 

Exceptions to requirement for advertising. Any purchase, 
contract or agreement of the character described in N.J.S. 
l8A:l8A-4 may be made, negotiated or awarded by the bo&rifOf 
education by resolution at a public meeting without public 
advertising for bids and bidding therefor if 

a. The subject matter thereof consists of: 

(5) Textbooks, copyrighted materials, kindergarten 
supplies, and student produced publications and 
services incidental thereto; 

~also, N.J.S.A. 18A:l8A-42h. 

The State Board of Education suggests "major areas of the duties and responsibilities 

which may be considered by the district board of education as functions of the school, 

business administrator ••• " under ~· 6:3-1.18, and at (a)2ii indicates " [pi urchasing 

and supply management. Is responsible for all purchasing in accordance with the law and 

school board policy." See !!!2,. (a)5. 

The above regulation, as well as ~· 18!\:17-14.1, clearly vests discretionary 

authority with local boards of education to define the duties of its school business 

administrator. 

The Weehawken Board adopted a job description for its business administr!ltor, 

which includes the duty and responsibility " { t] o serve as purchasing agent for the school 

district." See, R-93, pp. 5 and 6, item #15. The job description further requires the school 

business administrator " [ t] o prepare the necessary specifications required for bidding of 

supplies, equipment, etc." See, item 116. 

I PIND the reprinting of the textbook known as the !.L.A. manual to be exempt from 

the bidding laws in New Jersey pursuant to ~· 18A:l8A-5a(5). I FURTHER PIND. 

regardless of the aforesaid finding, that responsibilities for bidding rests with the school 

business administrator. 
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Finally, 1 FIND that the Board has failed to sustain the truth of Charge *10 by a 

preponderance of the credible evidence and as a matter of law. 

CHARGE tll 

IN SEPTEMBER 1982, THE SUPERINTENDENT ORDERED A 

TEACHER, ANNA MIRANDA, WHO WAS ONE COURSE 

SHORT OF FULL CERTIFICATION AS A SPECIAL ED 

TEACHER, TO CEASE TEACHING IN THE DISTRICT. THE 

TEACHER WAS TENURED AS A COMP. ED. TEACHER AND 

SHOULD HAVE REMAINED TEACHING IN THAT CAPACITY. 

OVER THE PRINCIPAL'S OBJECTION AND WITHOUT BOARD 

APPROVAL, THE SUPERINTENDENT TOOK SUCH ACTION, 

WHICH RESULTED IN A SUCCESSFUL LAWSUIT AGAINST 

THE DISTRICT BY ANNA MIRANDA, COSTING THE DISTRICT 

UNNECESSARY SUMS OF MONEY. 

The factual contentions related to this charge are uncontroverted. '\1iranda was 

tenured as a supplemental teacher. Her transfer to a position of teacher of the 

handicapped was recommended by Onorevole and approved by the Board on her 

representation that she would be fully certified for that position. Upon a determination 

that Miranda had not met certification requirements, Onorevole recommended and the 

Board approved the recision of her appointment pursuant to ~· 18A:27-2, and 

effectively teminated her employment. 

Miranda flied a petition of appeal claiming a violation of her tenure rights and 

asserting that she should have been reassigned as a supplemental teacher. The matter was 

amicably resolved with Miranda being compensated for nine days of withheld salary for 

the first halt of September 1982. 
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It cannot be disputed that the rescission of Miranda's appointment as a teacher of 

the handicapped was proper in the absence of certification and pursuant to ~· 

l8A:27-2. Nor can it be disputed that the New Jersey Supreme Court resolved the tenure 

acquisition issue for supplemental teachers on June 23, 1982, in Spiewak v. Rutherford Rd. 

of Ed., 90 N.J. 63 (1982). Judicial notice is taken herein of the extensive litigation prior 

to and following Spiewak to achieve settled law on the tenure rights of supplemental 

teachers. The gravamen of this charge is whether responsibility for the Miranda litigation 

and costs incurred therein rests solely with the Superintendent of Schools. 1 think not. 

I believe Onorevole acted in good faith in a clearly open-handed manner according 

to his perception of the law at that time, and fully communicated his position in makin~ 

recommendations to the Board. The Board acted according to its own perception at that 

time in approving said recommendations, which in turn triggered the short-lived Litigation 

and the necessary consultation of legal counsel. The Board must therefore be estopped i 

from self-exoneration by its effort to place full responsibility on its Superintendent and 

the utilization of this charge as a basis for seeking his dismissal. 

I FIND that the de ~ consequences of the Vliranda litigation resulting from " 

mistaken perception of law must be shared by the Board, and I further FIND that the 

diaphanous nature of the issue in this charge must lead to its facile resolution. I PIND 

that this charge is untrue. 

CHARGE IH2 

CO"ttPUTERS WERE PURCHASED FOR THE SCHOOL, 

COSTING APPROXIMATELY $75,000. THE SUPERINTENDENT 

PAlLED TO DEVELOP A CURRICULUM FOR THE STUDENTS 

FOR USE OP THE COMPUTERS IN VIOLATION OP BOARD 

POLICY, ~· 18A:17-20 AND ~· 6:3-l.l-2. 

[~. 6:3-l.I2] 
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It cannot be disputed that computers and related hardware and software costing 

$62,915.56 were authorized for purchase on February 28, 1984, for delivery to the Webster, 

Wilson and 'Roosevelt elementary schools with Chapter I and n finding. See, R-55 and R-

56. 

It was clearly established that these purchases were primarily intended to be 

utilized to enhance the learning proeess of elementary school pupils in need of 

remediation in reading and mathematies, and must therefore be distinguished from 

existing computer programs in the secondary school. 

The dietionary definition of curriculum is a course of study, while reference is made 

in the administrative code to the edueational program. See, N.J.A.C. 6:8-3.1. 

It is indeed reasonable to assume the adoption of the educational program 

(curriculum) by the Weehawken Board pursuant to ~· 6:8-3.5 would be construed to 

be Board policy. No such policy was submitted in evidence, however, and the Board 

appears to rely on its adoption of a resolution on June 14, 1984, incorporating goals lind 

objectives for its Superintendent for the 1984-85 school year as its policy. Goal No. 5 of 

that resolution states: 

In-depth preparation to Board on goals, objectives and 
curriculum for eomputer literaey program. 

The minutes of that Boe.rd meeting also state that the Superintendent "indicated his 

displeasure in not being consulted in the formulation of these goals and objectives," and 

further "requested an interpretation of the term 'in-depth preparation' and 

'recommendations' indicating that the terms were vague and open to a variety of 

interpretations." See, P-38. No response by the Board is in the record. 
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~· l8A:l7-20 states: 

The superintendent of schools shall have general 
supervision over the schools of the district or districts under 
rules and regulations prescribed by the state board and shall 
keep himself informed as to their condition and progress and 
shall report thereon, from time to time, to, and as directed by, 
the board and he shall have such other powers and perform such 
other duties as may be prescribed by the board or boards 
employing him. 

He shall have a seat on the board or boards of education 
employing him and the right to speak on all educational matters 
at meetings of the board or boards but shall have no vote. 

The only documentary evidence submitted by the Board on this charge is a letter 

dated April 24, !985, to Onorevole from Board member Rutigliano requesting information. 

See, P-36. A prompt response dated April 25, 1985, was transmitted. See, R-17. Other 

documentary evidence of communications related to this charge was submitted on behalf 

of respondent. See, R-57, R-100, and R-103. 

It is also interesting to note that the resolution of approval of programs in the 

elementary schools adopted by the Board at its February 12, 1985 meeting does not include 

a "computer program." See, R-104. 

~· 6:3-1.12 is incorporated herein by reference with the belief that N.J._\.f?. 

6:3-1.1-2 as stated in the charge was a typographical error. 

i\ review of all testimonial and documentary evidence related to this charge results 

in the adoption or the following PINDIMGB OP PACT: 

I. Computers were purchased for utilization as a teaching aid to enhance the 

improvement of basic skills Cor pupils in need of remediation. 

2. No computer course of instruction was adopted for the elementary schools 

t>y the Weehawken Board of Education. 

3. There was and is no clear-cut Board policy requiring a computer curriculum 

for the elementary schools. 
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4. The Board has failed to meet its burden of proof that the respondent 
Superintendent has violated either Board policy, ~· 18A:l7-20 or 

N.J.A.C. 6:3-1.12. 

5. I FIND that charge 112 is untrue. 

CHARGE 113 

THE SUPERINTENDENT HAS FAILED TO AND REFUSED TO 

IMPLEMENT THE GOALS AND OBJECTIVES OF HIS 1984 

ANNUAL EVALUATION BY THE BOARD. 

The goals and objectives referred to in this charge were incorporated in a resolution 

adopted by the Board at its June 14, 1984 meeting, and are as follows: 

1. Meetings with ~ administrative staff to discuss problems of mutual 

concem to the district. 

2. Strict adherence to Board policy. 

3. In-depth recommendations to Board on annual budget preparations. 

4. In-depth preparation to Board on goals, objectives, cost and curriculum for 

gifted and talented program. 

5. In-depth preparation to Board on goals, objectives and eurriculum for 

computer literacy program. 

6. Adequately preparing Board with information on a timely basis for Board 

members to make appropriate judgments and decisions. 

1. Strict adherence to written directions from Board committee chairpersons. 

8. Encouraging administrators, through written communications, to attend 

Board Workshops. 

(P-38) 
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Notwithstanding the faet that the minutes of the Board's June 14, 1984 meeting 
incorporate the Superintendent's indication of "his displeasure in not being consulted in 

the formulation of these goals and objectives," and notwithstanding requirements under 
~· 6:3-1.22, the possible invalidity of the Board's resolution shall not be addressed. 

Same is not an issue in this proceeding and may never have been contested in a timely 

fashion. 

The Board proceeded with efforts to meet its burden of proof by a preponderance of 
credible evidence of the truth of this charge almost exclusively through testimonial 
evidence, with reliance on the April 27, 1985 evaluation of the Superintendent. See, P-40. 

Each goal will be addressed in ~· A summation of findings on the charge will then 

follow. 

Board member Atallo testified that Superintendent Onorevole "did not meet with 

the entire administrative staff and discuss the problems as the Board directed him to. He 

purposely excluded the high school principal [Olivieri] on a number of meetings." (Tr. m-
42). On cross-examination, Atallo testified that his information came from Olivieri with 

verification from some other principals (Tr. VI, 131). 

Board member :1-tcLellan reiterated the testimony of Atallo that this issue came to 

his attention from Olivieri (Tr. IV, 106). He also testified that there was no for'llal 

meeting and explanation of the goals (Tr. V, ll2), and further stated that they were 

developed unilaterally with no input or consultation with Onorevole (Tr. V, 93). 

Board member Pizzuta testified that Olivieri had complained of being excluded from 

some meetings held by the Superintendent, and that it was the Board's desire that no 

administrators should be excluded from any ot the Superintendent's meetings (Tr. X, 51, 

52). 
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Onorevole stipulated that he did not invite all administrators to all meetings held 
during the school year, and made an administrative determination according to the agenda 
for each meeting. High school principal Olivieri was not invited to attend meetings held 
with elementary personnel that were related to basic skills, and elementary principals 
were not invited to meetings held with Olivi<>ri and the athletic director that were related 
to a discussion oC an interscholastic athletic problem. He further testified that Business 

Administrator Drozdowski refused to attend "cabinet" meetings. He also stated that all 
principals, vice-principals and directors were invited to meetings when issues of mutual 

concern were on the agenda (Tr. XXD- 65, 66). 

Interestingly, Bernard Karabin, a Weehawken elementary principal, testified as 11 

rebuttal witness for the Board and stated that he was chairman of a student report card 

committee, but that he did not attend a meeting held by the Superintendent with Principal 

Wolf and 8th grade teachers concerning low achievement levels. When asked if he should 

have been at that meeting, he stated "I do not see any reason why iC at my school my 'ith 1 
graders or any other grade have an amount of failures, that I would have to have 

everybody attend my meeting." (Tr. XXV, 21). 

Goall2 

Board member McLellan testified that Onorevole did not stri!:!tly adhere to Board 

policy in his hiring oC 'VIartinelli, his unilateral delegation of his duties as adult school 

director to Vice-Principal Wisniewski, and the closing or school Cor the Jewish holidays 

(1'1'. IV, 106, 107, llO). 

Board member Pizzuta testified that this established goal "came about from the ILA 

manuals. It was !elt it should have been brought to the Board's attention that they were 

not being bid and areas in that concern where things came up that the Board was either 

uninformed on or it was felt the Superintendent acted outside the scope of his authority." 

(Tr. X, 52). 
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Board member Ferullo testified that this established goal resulted from the 

Superintendent's failure to adequately communicate problems or resolutions sufficiently in 

advance of Board meetings (Tr. xn. 47). 

Board member McLellan stated that Onorevole gave no budget overview, but relied 

on principals and other staff members to make presentations (Tr. IV-112). 

Board member Ferullo testified as to Onorevole's failure or refusal to i'llplement 

this goal by stating " [ w 1 ell, as far as I can recollect, the Board requested to try to 

predict the number enrollment of the students, how the money was actually going to be 

spent, to give as much knowledge as possible to the direct, the actual budget being drawlt 

up, to meet with the administrators consistently to ensure that a proper budget 'NBs 

prepared.'' (Tr. xn. 48). 

Onoreveole's testimony concerning this goal was a reiteration of his testimony under 

Charge #9. 

Goal 114 

Board member McLellan testified that " [ w I hat we wanted from the Superintendent 

was a written girted and talented curriculum." (Tr. IV, 115). Board member Pizzuta 

concurred (Tr. X, 53). 

!\1ichael Blake, Director of Special Education, testified that the program for gifted 

and talented pupils was under his supervisory jurisdiction, and that said program was 

initiated as a pilot program in February 1984. He also testified that no written curriculum 

had developed and that the Superintendent had not prepared any goals and objectives Cor 

the program (Tr. Vll, 163-165). 
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On cross-examination, Blake testiried that the program initiated in February 1984 

was on a part-time basis, but was expanded as a pilot program on a full-time basis for the 

1984-85 school year. He also testified that he and the program's teacher had developed an 
outline of goals and objectives as requested by Onorevole and that the program was being 

developed partly on the Renzulli model and partly on the strengths of the assigned 
teacher. In responding to questions related to curriculum development, Blake stated that 

goals and objectives normally precede curriculum development, and that he served on 

curriculum committees in math and science which required two years for curriculum 

development (Tr. vn, 165-172). 

Onorevole conceded that no curriculum for the gifted and talented had been 
developed, and that the development of an outline and activities was in progress. He also 

conceded that the program was intended to be activity-oriented based on each pupil's 

individual strengths, and that the Board had been apprised that the program was following 

the Renzulli model (Tr. XXID, 69-73). See also, R-109. 

Goal 15 

I FIND no compelling need to address this goal due to the findings under Charge #l2 

that no computer course of instruction was adopted by the Board for the elementary 

schools and the finding that no clear Board policy existed which required a computer 

curricUlum Cor the elementary schools. 

Goal 16 

Board member Atallo testified that "the Superintendent was notoriously guilty and 

negligent in cominc in at the Uth hour with Resolutions Cor the board to vote on." (Tr. m, 
44). Board member McLellan testified that Onorevole had not alerted the Board until the 

end of March eonceminc "an exceptional high amount of failures of eighth grade 

students." (Tr. IV, 121). Board member Pizzuta concurred with Atallo's testimony (Tr. X, 

55). 
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Onorevole testified that data related to the Board's meeting agenda were hand

delivered to Board members on Friday preceding the Tuesday meetings. He stated there 

were occasions when late issues were presented to the Board on the meeting night, when 

items came to his attention after the agenda was prepared and delivered to Board 

members on Friday. 'o1ost "pocket" resolutions were presented by AtaUo to the Board at 

its meetings (Tr. xxm, 74, 75). 

On cross-examination, Onorevole again conceded that there were occasions when he 

presented resolutions to the Board at meetings which had not previously been delivered in 

the normal Friday delivery, but these occasions were exceptions and were not the norm 

(Tr. xxvm, !03, I04). 

Board member Atallo testified that Onorevole did not provide satisfactory responses 

to requests of Board committee chairpersons (Tr. !II, 51). On cross-examination, Atl{lto 

stated that he did not have authority as an individual to direct the Superintendent, '>ut 

held to his position regarding his right to transmit inquiries and expect responses (Tr. n, 
l-t9). 

Board member VlcLeUan stated that personnel committee chairperson Atallo 

transmitted a written directive to Onorevole "to come up with some type of plan for 

streamlining high school staff," but no response was ever received (Tr. IV, 124). He 

further stated that this oecurred during the 1983-84 school year prior to the adoption of 

the goals incorporated in this charge (Tr. IV, 126). On cross-examination, '<1cLellan stated 

that the directions given to Onorevole by Atallo were not authorized by the Board (Tr. V, 

160). 

Board member Ferullo testified that " ( t I here were times when the chairpersons of 

the Committees had written communications to the Doctor, and he failed to respond on 

those communciations." (Tr. XU, 51). On cross-examination, Ferullo stated that he could 

not provide any specific instances to support his testimony on direct-examination, but he 
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did state that any communication requested by him in his role as chairperson was done 

" [ t! hrough the president of the Board at the regular Board meeting." (Tr. XII- 135}. 

Board member Atalla testified that administrators did not attend Board meetings in 

1983-84, that they started attending in 1984-85 and that they started "sort of coming to all 

the meetings" in 1985-86 {Tr. VI, 155}. 

McLellan stated that "we [Board! wanted communications sent to the different 

administrators encouraging them to take part in Board of Education meetings." {Tr. IV. 

128). 

Pizzuta testified that he was not aware of any deficiency as far as th• 

Superintendent was concerned with regard to encouraging administrators to attend Board 

workshops (Tr. X, 144). 

Onorevole testified that he encouraged administrators to attend Board workshops 

through written communications as well as personal oral notirication regarding those 

workshops at cabinet meetings (Tr. XX:m, 85). {See, R-18, Tab 4, minutes of August 9, 

1984 cabinet meeting, page 4, item 112). 

SUMMATION 

I FIND respondent Onorevole did achieve Goal 11, and did not neglect to invite any 

administrator to any meeting when agenda items concerned responsibility rather than 

curiosity. 

The varied perceptions indicated by Board members of the specificities related to 

Goal t2 would seem to indicate the absence of a consensus of the entire Board in support 

of this allegation. Nevertheless, the varied perceptions of Board members '\tcLellan, 
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Pizzuta and Ferullo have been or will be addressed in Charges U, 6, 10 !lrld 20 as well as 

in Goal #6 of this charge and need not be repeated here. 

Other than what may appear elsewhere as indicated, I FIND that the Board has 

failed to meet its burden of proof through a preponderance of the credible evidence and 

the showing of any significant violation of Board policy. 

I PJND insufficient evidence to support the allegation of the Board that Onorevole 

did not achieve Goal lt3, which was more fully adc1ressed in Charge 119. 

I PIND the incorporation of Goal 114 in the certification of this charge to be 

premature in light of the progress that was unquestionably made toward the achievement 

of this goal, and I further FIND the Board's expectations in the embryonic stage of this 

program's development to be unreasonable. 

I also FIND the expected achievement of Goal 15 to be patently unreasonable in 

light of the findings in Charge #12. 

Goal 116 was adequately achieved, notwithstanding infrequent presentations of 

resolutions on the night of Board meetings when circumstances appeared to deem same 

necessary. I so PIND. 

Notwithstanding the questionable obligation of a Superintendent to respond to a 

heavy demand for responses to inquiries and directives from individual Board members, 

without Board authority to transmit same, I FIND no preponderance of credible evidence 

that Onorevole did not put forth reasonable efforts to patiently respond to said inquiries, 

and I therefore FIND said Goal 17 to have been adequately achieved. 

I also FIND that Onorevole did achieve Goal 118. 

The burden of proof as to the truth of Charge 1113 has not been met. 1 FIND, 

therefore, that this charge is untrue. 
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CHARGE 114 

IN 1982, THE CATHOLIC CHURCH UTILIZED SOME SCHOOL 

FACILITIES ON A MUTUALLY AGREED UPON ARRANGEMENT. 

THE SUPERINTENDENT, WITHOUT CONSULTING THE BOARD, OR 

WITHOUT OBTAINING AUTHORITY FROM THE BOARD, 

INDICATED TO FATHER HEINE OF THE CATHOLIC CHURCH 

THAT HE WAS INCREASING THE AMOUNT THAT THE CATHOLIC 

CHURCH WOULD HAVE TO PAY THE DISTRICT FROM $1,000 TO 

$1,500 

Documentary evidence submitted by both parties refutes the accuracy of the alleged 

facts incorporated in this charge. School facilities were unquestionably utilized by the~ 

church from 1979-1981. They were not utilized in 1981-82. The rental "fee" had been 

established at $2000 annually, payable in two equal installments. Father Kelly voluntarily 

increased the fee to $2500 by increasing the second installment for the 1979-80 school 

year to $1500. See, P-41 and P-42. 

Nevertheless, the thrust of this certified charge is that Onorevole increased the fee 

without Board consultation or authority. 

Initially, Board poUey delegates the approval or school use and the setting of fees to 

its superintendent. See, R-27, PB-5.2 and PB-5.4. The only required communication to 

the Board occurs when permission sought for school u~ is denied. See, R-27, PB-5.2 as 

amended at page 3 of exhibit. Further, the Board was fully aware of the fee paid and the 

voluntary inereue of same by Father Kelly as said correspondence and fee payment, 

incorporated in P-41, was reported to the Board, See, R-58, page 2. This charge is pure 

sophistry, and I P1JifD the Board has failed to meet its burden of proof to sustain it. 

I P1JifD that Charge 114 is untrue. 
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CHARGE 1115 

TN \982, THE SUPERINTENDENT SUBMITTED A BILL TO THE 

BOARD TO RENT HIS CAROUSEL PROJECTOR. THIS WAS AN 

ATTEMPT BY THE SUPERINTENDENT TO UNNECESSARILY 

CHARGE THE BOARD FOR RENTAL OF HIS PERSONAL 

EQUIPMENT. 

CHARGE 1116 

OYER THE YEARS, THE SUPERINTENDENT HAS SUBMITTED 

BILLS CHARGING THE BOARD MILEAGE TO AND FROM HIS 

HOME TO BOARD MEETINGS AND CHARGING FOR TRA YELLING 

EXPENSES PROM SCHOOL TO SCHOOL WITHIN THE DISTRICT. 

THE SUPERINTENDENT ALSO WOULD CHARGE MILEAGE TO GO 

TO GRADUATION. THIS CONDUCT WAS IN VIOLATION OF 

BOARD POLICY AND WAS UNPROFESSIONAL CONDUCT. 

Charges $15 and 1116 are consolidated herein for decision purposes due to the ~imilar 

nature of same. 

It is stipulated that Onorevole submitted a voucher to the Board for the use of his 

carousel projector for a period of several weeks. Onoreveole's testimony that school 

business administrator Tullo secured rental quotes of $40 - $75 per week and that the 

voucher submitted totaled $40 was undisputed by the Board. Also undisputed was the 

testimony of 11r. Blumstein, a former administrative staff member, that a projector which 

coordinated slide and sound was deemed to be advisable for use in budget presentations in 

seeking public support for same, and the school district did not own such a projector. 

Relative to mileage reimbursement, a stipend once paid to Onorevole for in-district 

mileage was terminated in 1976 or 1977, after which travel vouchers were honored by the 

Board (Tr. XXU- 181). The Board, however, denied reimbursement for in-district and out

IJf-district travel during the period June I, 1983 to June 24, 1983. See, P-43. 
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Onorevole stipulates that he was told by a single Board member to cease submitting 

travel vouchers after the rejection of P-43, but did not heed such direction, and some 

vouchers were in fact approved for reimbursement after the issuance of P-43. Onorevole 

also testified that he was unaware of any Board policy which prohibited the submission of 

travel vouchers (Tr. XXH, 181-182). The record is void of any Board-adopted resolution or 

policy which Onorevole is alleged to have violated. 

Board member Pizzuta testified that the Board reimbursed the truant officer and 

any staff member for travel beyond their normal scope of duty (Tr. X, 64). On cross

examination, Pizzuta stated that Board members Atatlo, VlcLellan, Rutigliano 11nd Rovito 

objected to any travel reimbursement for Onorevole (Tr. X, 153). 

Although the prudence of the voucher submission in Charge ffl5 may be questioned, : 

there is no known Board policy, statute or regulation that prohibits any voucher 

submission from one who perceives reimbursement for expenses to be proper. The 

testimony of former Board member Reilly was succinctly on point when he stated that no 

prior Board approval was ever necessary for the submission of a voucher, and that tlJe 

Board's determination not to honor any voucher should not be construed to be an 11ttempt 

to unnecessarily charge the Board (Tr. XV, 73). I t!oncur. 

The stipulation by respondent Onorevole mandates a finding that Charge ffl5 is true. 

However, the nature or this charge also demands a review in proper perspective in 

according an Appropriate weight with other charges round to be true in reaching a 

determination as to whether dismissal or salary reduction is warranted. This will be 

addressed in a summation of all charges which are found to be true, infra. 

Concerning Charge 116, I FIND same to be untrue in the absence of Board policy to 

support the allegation or a violation of same. I also FIND the allegation of unprofessional 

conduct to be untrue, consistent with the dicta incorporated under Charge 1115, lind 1 

FIND, therefore, that Charge 116 is untrue. 
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CHARGE 117 

THE SUPERINTENDENT, IN VIOLATION OF BOARD POLICY AND 

ESTABLISHED PROCEDURES, ORDERED EQUIPMENT FROM OUT 

OF STATE VENDORS IN ORDER TO RECEIVE FREE GIFTS WITH 

THE PURCHASES WHICH HE KEPT FOR HIS OWN PURPOSES. THE 

ACTIONS OF THE SUPERINTENDENT WERE IMPROPER Af'JO 

CONSTITUTED CONDUCT UNBECOMING A SUPERINTENDENT 

AND RESULTED IN THE BOARD SPENDING MORE MONEY FOR 

PURCHASES THAN WAS NECESSARY. 

I FIND no compelling need to recite the extensive testimony adduced on the charge. 

I am satisfied that the normal purchasing procedure in Weehawken involves the processing 

of a purchase order (p.o.) from the purchaser to the Superintendent for approval and f 
transmittal of the order to the business office, where the p.o. is validated by the signature 

of the Board secretary/school business administrator (S.B.A.) and a p.o. number is affixed 

to the p.o. Said p.o. is then transmitted to the vendor and the transaction is considered 

authorized. Upon receipt of the purchase and invoice, the latter is processed for payment 

by the Board after certification by the purchaser. 

The time element is reduced for emergency purchases through the insertion of an 

"X" designation by school or office on the p.o. by the purchaser when an oral order is 

made in Ueu of a p.o. number inserted at the business office, followed by the transmittal 

procedures above. 

This charge relates to the purchase of felt-tipped pens unquestionably ordered orally 

by Onorevole, but procedurally deficient as the p.o. post-dated the invoice. The vendor in 

this instance was the Mytel Company located in Beverly Hills, CaliCornia. The \tytel 

invoice was received on October 25, 1982 (§!!. P-45). The p.o. was transmitted to the 

business office by the Superintendent's office on November 5, 1982 (See, P-45). The only 

discrepancy between P-45 and P-46 is found in the purchase order number, X-600 on the 

former and 901 on the latter. 
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A promotional gift or a radio in the form of an antique car was sent to Onorevole, 

has remained in fl. file cabinet since receipt and it apparently has not been used. -\ 

promotional gift of a pocket calculator was received the previous year and remained in 

the Superintendent's otrice. 

The recitation above is adopted herein as FINDINGS OF FACT. Said FINDtNGS are 

supplemented by the following after a careful review of all testimonial and documentary 

evidence and keen observations of the demeanor of all witnesses: 

1. The procedures utilized in the 1982 purchase from Mytel deviated from 

established procedures and are determined herein to have been an abuse of 

discretion by Onorevole. 

2. The 1982 purchase was not made for the purpose of receiving a free gift. 

3. The gifts received in 1981 and 1982 were not retained by Onorevole for his 

personal use, and are the property of the Board of Education. 

4. Onorevole's transgression in this matter does not rise to the level of 

unbecoming conduct. 

5. Although School Business Administrator Tullo testified that he could have 

purchased the pens locally for less cost, no finding on this allegation is 

made in the absence of more credible documentary evidence. 

I FIND Charge fl7 to be partially true with the greater segments of the charge 

found to be untrue. 
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CHARGE 1118 

THE SUPERINTENDENT POSTED SU'\1MER JOB POSITIONS 

WITHOUT RECEMNG AUTHORIZATIOI'f FROM THE BOARD 

AS TO WHAT POSITIONS WOULD BE AVAILABLE. TI-llS 

ACTION BY THE SUPERINTENDENT WAS IN DIRECT 

DEFIANCE OF THE BOARD. THE BOARD DID NOT 

AUTHORIZE ANY STIPEND OR SALARY FOR THE 

POSITIONS. HOWEVER, THE SUPERINTENDENT 

ARBITRARILY AND WITHOUT BOARD APPROVAL SET A 

SALARY AND DISTR!BUTED THIS TO THE FACULTY VIA 

MEMORANDUM. 

The relevant facts deemed to be significant are undisputed, and a recitation of the 

chronology of events appears to be the best approach in addressing this charge. 

Board member Atalla's testimony that the 1985 summer program consisted of four 

hours per day and four days per week for a period or five weeks was undisputed. 

Personnel employed in the 1984 summer program were compensated at the rate of 

$36 per diem, or $9 per hour (P-18). 

The Board adopted a resolution at its !llovember 14, 198'4 meeting to compensate 

personnel assigned to home and adult school instruction at the rate of $ll per hour (R-47). 

The Board adopted a resolution at its \1ay 14, 1985 meeting authorizing the 

submission of an application for funding the 1985 basic skills summer program under 

Chapter I (R-45). The Chapter I budget for the summer program incorporated nine 

teachers at a cost of $7,920 (R-46). Based on Atallo's testimony that personnel would be 

engaged four hours per day and four days per week for five weeks, the budget reflects 

compensation at the rate or $44 per diem or $ll per hour. 
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The disputed posting or '\1ay 20, 1985 incorporated the summer program offerings 

and personnel needs or 12 basic skill teachers with compensation at $44 per diem (P-50) 

(P-75 is a duplicate). 

Board members Camer1engo and Atallo co-signed a memo to Onorevo1e dated \1ay 

22, 1985, directing him to remove the posting and demanding responses to queries 

concerning personnel needs and the $44 per diem compensation (R-30). The record is void 

of any Board authorization for this memo. Onorevo1e responded on 'v1ay 24, 1985, 

indicating that a survey of parents resulted in an expectation that 155 pupils would attend 

the basic skills program and he reasoned that 12 teachers would be needed. He further 

indicated that the $44 per diem compensation resulted from the SU hourly rate which was 

incorporated in the Chapter I budget (R-30). Onorevole testified that his projected need 

for 12 basic skills teachers was in error. 

The Board adopted a resolution at its June U, 1985 meeting appointing six basic ~kills 

teachers for the summer program with a remaining need for four more. This represented 

one more than reflected in the Chapter I budget and two less than the number posted. 

The resolution also incorporated compensation at $40 per diem (P-51). 

It would appear reasonable to believe that the Board would not deviate from the 

compensation rate it adopted the previous fall for home and adult school instruction as 

weU as that same rate incorporated in the Chapter I budget. However, the record is void 

of specific Board authorization for 1985 summer staff needs or compensation for 

employment in the program prior to its June 11, 1985 resolution, other than its action on 

the Chapter I funding application. 

I do find it reasonable Cor the Superintendent to have believed that the 

compensation rate would be $44 per diem based on the aforementioned facts. The posting 

of a need for 12 basic skills teachers, conceded to be an error, was indeed a harmless error 

as no commitment is made until the Board acts at a public meeting. 
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I do not believe the Superintendent abused his discretionary authority in posting his 

perceived personnel needs for the summer program, although it would indeed have been 

prudent to seek Board assurance that it would in fact fill the posted vacancies. 

Concerning the pay issue, I FINO that the Board tacitly approved the $ll per hour and $44 

per diem compensation rates by its previous actions incorporated in R-45, R-46, and R-47. 

To believe otherwise, in the absence of an amended Chapter I funding application and 

budget, would create the appearance of fraudulent conduct by the expenditure of less than 

the approved funding. 

1 do not find the Superintendent's action in direct defiance of the Board as alleged. 

FIND, however, the allegation of posting without Board authorization of approved 

positions to be true, and the sustained charge shall be accorded appropriate weight in my 

summation, infra. 

CHARGE 1119 

THE SUPERINTENDENT ASSIGNED NONCERTIFICATED 

PERSONNEL TO BOARD APPROVED TUTORIAL PROGRAMS 

FOR EIGHTH GRADE STUDENTS AFTER SCHOOf, WHO 

WERE IN ACADEMIC DIFFICULTY. SUCH ACTION ON THE 

PART OF THE SUPERINTENDENT WAS !MPROPER AND 

WITHOUT BOARD APPROVAL AND CONSTITUTES 

UNPROFESSIONAL CONDUCT. 

It is undisputed that, pursuant to the testimony of Board member 1\tallo, Bruce 

Prato's assignment to teach in a Board-approved tutorial program after school for 15 

sessions is the basis of this charge, and that Prato held a county substitute certificate at 

that time (Tr. vn, 20, 22). 

N.J.A.C. 6:11-4.4 states at (c): 

The certificate will be issued ror a three-year periOd, but the 
holder may serve Cor no more than 20 consecutive days in the 
same position in one school district during the school year •••• 
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Barbara Pastore, an eighth-grade teacher in Weehawken, testified that regular 

classroom teachers generally agreed to provide an additional 30 minutes of assistance 

twice a week to about 52 pupils in academic difficulty who raced possible retention, and 

that an administrative determination had been made to provide more assistance time by 

teachers other than those to whom the pupils were regularly assigned (Tr. Tl, 6-IJ). 

I FIND the Board has failed to meet its burden of proof to sustain this charge, and r 
FIND this charge to be untrue. 

CliARGE 120 

THE SUPERINTENDENT VIOLATED BOARD POLICY AND 

STATE LAW BY ESTABLISHING THE SCHOOL CALENDAR 

WITHOUT BOARD APPROVAL. 

~· 18A:36-2 states: 

The board of education shall determine annually the dates, 
between which the schools of the district shall be open, in 
accordance with law. 

It is not disputed that the Board adopted school calendars at public meetings 

annually by resolution. It is also an undisputed fact that no calendar incorporated school 

closings on the Jewish holidays of Rosh Hashanah or Yom Kippur. See, P-55. 

The Weehawken schools were nevertheless closed on said holidays by the 

Superintendent of Schools sinee 1974, and possibly 1967. These 1984 closings (presumably 

authorized by emergency powers granted to the Superintendent pursuant to Board policy), 

resulted from approximately 13 anticipated teacher absences, and an insufficient number 

of available substitutes to replace them. See, R-140. 
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A disputed fact exists concerning whether there was discussion at the Board's April 

10, 1984 meeting which directed the Superintendent not to close the schools on said 

holidays in 1984. School Business Administrator Tullo testified that there was such 

direction by Board correspondence. Yet, no written document was offered into evidence 

(Tr. xm -90). Some Board members testified that such a discussion occurred. Board 

member Pizzuta and Onorevole testified that it did not occur. (Tr. X, 79, 80 and Tr. 

XXIII, 122). 

I am satisfied that emergency school closing powers granted to the Superintendent 

are basically intended Cor decision-making on days of inclement weather, or other 

instances, when there is insufficient time to gather il Board for a policy decision. I do not 

find a school closing for a religious holiday to be an emergency. 

It cannot be said that the closing of school for Rosh Hashanah in 1984 was 

unanticipated or a surprise to anyone. This had been a practice for at least 10 years. The 

Board was also alerted to the closing when it received the agenda for its September 11. 

1984 meeting, as it had been notified in previous years. ~. R-78, R-ll4 and R-115. If the 

Board had in fact directed the Superintendent to keep the schools open for Rosh Hashanah 

in 1984, it is not unreasonable to have expected a reaffirmation of its position since the 

holiday was still over two weeks away. 

Since only the Board is authorized to establish the annual school calendar, and since 

the closing of schools for Rosh Hashanah was not incorporated in the adopted calendar for 

1984-85, I must FIND a violation of such policy to have occurred. However, in light of 

past practice in this district, I find such charge to be one that requires clearly stated 

limitations on the Superintendent's emergency school closing authority. 

I FIND that this charge is true. 
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CHARGE 121 

THE SUPERINTENDENT ESTABLISHED AN ARBITRARY, 

CAPRICIOUS AND UNREASONABLE DIRECTIVE TO THE 

PRINCIPAL OF WEEHAWKEN HIGH SCHOOL, DR. PETER 

OLIVIERI, TO DELIVER ALL LETTERS, MEMORANDA, PURCHASE 

ORDERS, PERSONALLY, BY APPOINTMENT TO THE OFFICE OF 

THE SUPERINTENDENT ON EACH THURSDAY AT 2:00P.M. THIS 

DIRECTIVE OF THE SUPERINTENDENT WAS AN ABUSE OF HIS 

DISCRETION WHICH THE BOARD RESCINDED AT A SPECIAL 

MEETING ON APRIL 22, 1985. 

A strained relationship existed between Olivieri and Onorevole. A contributin~ 

factor in that relationship was the refusal of Onorevole to accord the title of ''Doctor" to 

Olivieri upon receipt of a transcript from Walden University validating a Ph.D. degree 

conferred on July 22, !983. Onorevole's refusal was based on documentation that Walden 

was not regionally accredited, nor were credits from Walden accepted for certifielltion or 

licensure purposes by the education departments in either New Jersey or :vlinnesota. See, 

R-ll1. The Weehawken Board, nevertheless, accorded Olivieri the title of "Doctor." 

The disputed directives to Principal Olivieri from Onorevole were triggered initially 

by the failure of Onorevole to respond to a request from Olivieri for a day off from work. 

Said request was allegedly dropped on the counter in the Superintendent's office, but was 

also allegedly not received by the Superintendent. Olivieri's complaint of no response to 

his request then resulted in the disputed directives to avoid a recurrence of the problem 

(P-56 and P-57), Olivieri then filed a grievance with the Board (P-59). The Board, 

without consultation with Onorevole, directed him to rescind P-56 and P-57, as well as a 

previous directive from the Superintendent to the high school principal concerning the 

latter's general lunch time. See, P-61. 

The above is not factually disputed and is adopted herein as a FINDING OP PACT. 
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Although the testimony of Board member MeLellan and Principal Olivieri is suspect 

credibility-wise, I PIND no compelling need to recite same since the gravamen of this 

dispute is whether Onorevole abused his discretion as Superintendent in the issuance of 

directive P-57 to avoid recurrence of any lost communication. I think not, although the 

wisdom of sending such a directive is debatable in the absence of an effort to resolve the 

communications transmittal problem through discussion by reasonably intelligent 

administrators. Interestingly, I PIND that ~rbitrariness, capriciousness and 

unreasonableness must attach to the Board's action in the absence of a consultation with 

its Superintendent concerning the directive, or any effort to amicably resolve the 

grievance filed by Olivieri. 

I FIND the charge to be untrue. 

CHARGE 1122 

IN THE FALL OF 1981, THE SUPERINTENDENT RECOM .. tENDED TO 

THE BOARD THAT HARRY UNTEREINER, A SOCIAL STUDIES 

TEACHER, BE RIFFED. THE BOARD, IN RELIANCE ON THE 

SUPERINTENDENT'S RECOMMENDATION, RIFFED THIS 

TEACHER, LEARNING AFTERWARDS THAT HE HAD \lORE 

SENIORITY THAN OTHER TEACHERS. THIS RESULTED IN 

UNTEREINER FILING AND WINNING A GRIEVANCE WHICH COST 

THE BOARD UNNECESSARY EXPENDITURES OF MONEY. THE 

SUPERINTENDENT'S CARELESSNESS, NEGLIGENCE, MISLEADING 

AND UNPROFESSIONAL CONDUCT AMOUNTS TO CONDUCT 

UNBECOMING A SUPERINTENDENT. 

The only documentary evidence in the record on this charge is a Jetter dated June 

26, 1981, to Untereiner from Secretary/Business Administrator Tullo stating that the Board 

acted by resolution on June 25, 1981, not to renew Untereiner's employment for 1981-82 and 
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placed the tenured teacher on a preferred eligibility list. See, R-ll9 (the time of 

occurrence incorporated in the charge is obviously erroneous). 

Testimonial evidence is meager. Board member Atallo testified that Onorevole 

recommended the reduction in force (RtF) of Untereiner and the Board acted on that 

recommendation. Untereiner filed an action "and the courts found for him .•• " (Tr. III, 

98-lOO). On cross-examination, Atallo stated that the matter was amicably resolved by 

-the parties (Tr. VII, 85). 

A great number of reductions in force took place in the early 1980's due to declining 

enrollments. There were indeed many diverse interpretations of seniority regulations, 

even prior to a 1983 amendment, which spawned a considerable amount of litigation. It 

know of no other instance wherein a petitioner prevailed and the chief school 

administrator was then charged with "carelessness, negligence, misleading and 

unprofessional conduct" amounting "to conduct unbecoming a Superintendent." 

The record is void of the minutes of the meeting at which the Board acted to RIF 

Untereiner. Nor is there any evidence that the Board consulted with legal counsel prior to 

its RIF action, which alludes to negligence on its part. !\1'isinterpretation or 

misapplication of the regulatory scheme by a lay person or persons does not rise to the 

level of "conduct unbecoming." 

I FIND that the Board has failed to sustain the allegation of conduct unbecoming a 

Superintendent, and FIND, therefore, that this charge is untrue. 
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CHARGE 123 

IN AUGUST 1982, THE BOARD OF EDUCATION RIFFED TED 

BLUMSTEIN, THE ADULT SCHOOL DIRECTOR. AT THE 

AUGUST 1982 BOARD MEETING, THE SUPERINTENDENT 

PURPOSELY MISLED AND MISINFORMED THE BOARD THAT 

TITLE I FUNDING WHICH WAS USED FOR TED BLUMSTEIN'S 

SALARY COULD ONLY BE USED FOR HIS POSITION, WHEN 

IN FACT THAT WAS NOT TRUE. 

The origin of this charge is found in an alleged dispute between Superintendent 

Onorevole and Business Administrator Tullo concerning the impact of the Blumstein RIF 

on Fiscal Year 1982/ Adult Education funding. The Board accepted Tullo's input an~ 

alleged in its certification of this charge that Onorevole purposely misled and 

misinformed its members. 

In this regard, the undersigned takes note of the following significant matter~: The 

testimony of Board member Atallo and Administrator Tullo differed as to when the 

dispute between Onorevole and Tullo may have occurred; in turn, their testimonv 

conflicted with that of Onorevole as to what actually occurred. Furthermore, even the 

Board minutes do not reflect the different positions taken by Tullo and Onorevole. 

Additionally, the record is devoid of any documentary evidence to prove the existence of 

an amended application after the Blumstein RIF or an approval of same by the Bureau of 

Adult, Continuing, Community Education (Bureau). Finally, the testimony of Onorevole 

reflected that he did not advise the Board (a) that a Blumstein RIF would result in a loss 

of funding, and (b) that the budgeted salary for Blumstein in the FY 1982 application could 

only be used for the position of Director; he did advise them, however, that a budget 

revision would be necessary (Tr. XXID, 139, 1401. 

I FIND not one iota of evidence in the record concerning anything "purposeful" about 

the advice rendered to the Board by the petitioner. The Board has not established 
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by a fair preponderance of the credible evidence that Onorevole misled it or misinformed 

it on purpose. 

Accordingly, I PIHD that this charge is untrue. 

CHARGE 124 

DURING 1979, 1980 AND 1981, THE SUPERINTENDENT 

DRAFTED A CONTRACT FOR TITLE I AND COMPENSATORY 

EDUCATION TEACHERS WHICH WAS OUTSIDE OF THE 

COLLECTIVE BARGAINING AGREEMENT. THESE 

TEACHERS RECEIVED THE ARBITRARY AMOUNT OF $9,000. 

AS A RESULT OF THE SUPERINTENDENT'S ACTION, AND 

HIS RECOMMENDATIONS TO THE BOARD, A LAWSUIT WAS 

INSTITUTED BY THE WEEHAWKEN EDUCATION 

ASSOCIATION WHICH THE BOARD UNSUCCESSFULLY 

APPEALED BASED ON THE SUPERINTENDENT'S 

RECOMMENDATIONS. THE SUPERINTENDENT'S ADVICE 

AND RECOMMENDATIONS WERE MISLEADING, 

INACCURATE, AND UNPROFESSIONAL. THE ACTIONS AND 

RECOMMENDATIONS OF THE SUPERINTENDENT 

CONSTITUTE CONDUCT UNBECOMING A SUPERINTENDENT. 

The Board did not come forward with any testimonial or documentary evidence to 

sustain the truth of this charge. Since the Board has not met its burden of proof, I FIND 

that this charge is untrue. 
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CHARGE 1125 

IN 1977-1978 AND THEREAFTER, THE SUPERINTENDENT, 

WITHOUT CONSULTING THE BOARD, DEPRIVED CERTAIN 

TEACHERS AT CERTAIN SCHOOLS WITHIN THE DISTRICT OF 120 

MINUTES PER WEEK OF PREPARATION TI:vtE. THE 

SUPERINTENDENT'S ACTIONS WERE IN CLEAR VIOLATION OF 

THE NEGOTIATED AGREEMENT BETWEEN THE TEACHERS AND 

THE BOARD AND RESULTED IN THE TEACHERS FILING AND 

WINNING AN ARBITRATION CASE AND LAWSUIT. THE ACTIONS 

AND RECOMMENDATIONS OF THE SUPERINTENDENT WERE 

BASED ON ARROGANCE, NON-REFLECTIVE THINKING, HIS NEED 

FOR POWER AND TO BE IN CONTROL, AND ARE CLEARLY 

l:v!PROPER UNDER ALL OF THE EXISTING CIRCUMSTANCES. 

SUCH ACTIONS BY THE SUPERINTENDENT CONSTITUTED 

UNPROFESSIONAL CONDUCT. 

The arbitration awards submitted as documentary evidence in support or this charge 

refer to actions and arguments of the Board. The only testimonial evidence adduced was 

from Board member Ferullo, who stated that he was vaguely familiar with this charge (Tr. 

XII, 76). On cross-examination, he stated a belief that the Board acted on a resolution 

prior to his becoming a Board member in 1978 (Tr. XU, 154, 155). 

I FIND that the Board hB!i failed to meet its burden of proof through a 

preponderance of credible evidence that the successful filing of an action by the 

Association resulting in an arbitration award and judgment was caused by the 

unprofessional conduct or its Superintendent. See, P-63 and P-64. 

I therefore FIND that Charge #25 is untrue. 
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CHARGE 126 

EDITH BONSEE, ASSISTANT BOARD SECRETARY TO THE BOARD 

OF EDUCATION HAD ACCUMULATED A NUMBER OF VACATION 

DAYS WHICH SHE WANTED TO CARRY OVER INTO THE NEXT 

YEAR. SHE WAS TOLD BY THE SUPERINTENDENT THAT SHE 

HAD TO USE THEM BY APRIL 30 OR SHE WOULD LOSE THEM. 

THE SUPERINTENDENT, HOWEVER, REQUESTED THAT THE 

BOARD ALLOW HIM TO CARRY OYER HIS UNUSED Y ACATION 

DAYS INTO FUTURE YEARS. THE SUPERINTENDENT, WITHOUT 

BOARD APPROVAL, WAS ESTABLISHING A POLICY, QUITE 

INCONSISTENT, FOR HIS STAFF AND FOR HIMSELF. THIS 

ACTION BY THE SUPERINTENDENT CONSTITUTES A 

USURPATION OF THE BOARD'S POLICY-MAKING FUNCTION AND 

AMOUNTS TO CONDUCT UNBECOMING A SUPERINTENDENT. 

Edith Bonsee, a clerk-stenographer in the Board office in calendar year 1981, filed a 

request with Business Administrator Tullo for a third week of vacation during the summer 

of 1981 because of a planned trip to Switzerland, with an earned fourth week to be decided 

at a later date (P-66). Tullo approved the request (Tr. VU, 179). 

It was stipulated that no written vacation policy had been adopted by the Board. It 

was undisputed, however, that the aeeepted practice and procedure required that vacation 

time earned in one school year had to be used prior to the end of the following school 

year. There was no accumulation of unused vacation time. 

It was alleged that the SUperintendent attempted to intervene to countermand the 

approval of Bonsee's vacation request because it was ostensibly inconsistent with past 

practice. Such an attempt was nevertheless ignored by Bonsee on advise of Tullo (Tr. 

vm, 143, 144). 
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rt' has also been alleged by the Board ttiat Onorevole submitted a request dated 

'.larch 23, 1983, that he be allowed to use accumulated unused vacation time contrary to 

the practice in effect and his presumed position in the Bonsee matter almost two years 

earlier (P-67). P-67 advises the Board president of the information requested by him; 

vacation days taken and those not used from 1978 through 1982. 

Board member Pizzuta, who was president from 1981-83, also testified. He stated 

that his "recollection is vague at this time" but that he believes there was some discussion 

concerning unused vacation time, and guessed Onorevole wanted remuneration or some 

type of consideration (Tr. XI, 23-24). He further testified that he requested the data 

supplied by Onorevole in P-67, but believed that it was an outgrowth of the 

aforementioned discussion (Tr. XI, 26). 

Onorevole testified that he never established a vacation policy for himself that was 

different than the accepted practice in effect for other staff members, and did not 

request the Board to allow him to accumulate unused vacation time. He further tesified 

that P-67 was a response to a request by Pizzuta and not a request to use accumulated 

unused vacation days (Tr. XXIV, 41, 42). 

I FIND that P-67 is a response to an inquiry by Pizzuta and cannot be construed to 

be a request to use accumulated unused vacation time contrary to the practice applicable 

to other staff members. Onorevole's testimony is, however, suspect due to its 

incompleteness as it would be illogical to believe that Pizzuta would have requested the 

data supplied in the absence of a discussion of same that could only be beneficial to 

Onorevole. 

Nevertheless, no accumulated unused vacation time was utilized by Onorevole (Tr. 

XXIV, 43}, In the event Onorevole made a request for the use of or remuneration for said 

time, discretionary authority to grant or deny any such request would rest solely with the 

Board. 
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I FIND no credible evidence in support of the Board's allegation that Superintendent 

Onorevole was establishing a policy without Board approval or made any attempt to usurp 

the Board's policy-making function, and further that this charge is nothing more than 

folderol, and is therefore untrue. 

CHARGE 127 

THE SUPERINTENDENT, WITHOUT BOARD APPROVAL, AND 

IMPROPERLY, PLACED ON THE BOARD OF EDUCATION AGENDA 

A RESOLUTION INVOLVING Co-CURRICULAR ACTIVITIES FOR 

1985 WHICH INCLUDED AN INCREASE IN THE STIPENDS OF 

COACHES AND ACTIVITY ADVISORS. THIS WAS DONE WITHOUT 

BOARD APPROVAL. THE ACTIONS OF THE SUPERINTENDENT 

CONSTITUTE A USURPATION OF THE BOARD'S FUNCTION AND 

AMOUNTS TO INSUBORDINATION AND CONDUCT UNBECOMING 

A SUPERINTENDENT. 

rt was stipulated by Board counsel that responsibility for the preparation of Board 

meeting agendas rests with the Superintendent (Tr. XVIU, 124). It can hardly be disputed 

that agenda items in resolution form are proposals for discussion and possible action by 

the Board. 

N.J.S.A.l8A:l7-20 states: 

The superintendent of schools shall have general supervision over the 
schools of the district or districts under rules and regulations 
prescribed by the state board •••• 

He shall have a seat on the board or boards of education employing 
him and the right to speak on all educational matters at meetings of 
the board or boards but shall have no vote. · 
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N.J.A.C. 6:3-l.l2(c) states under the "Duties of district superintendent of schools; 

chief school administrator": 

He or she shall exercise such educational and administrative 
leadership, supervision, and guidance as may be necessary for 
producing best possible educational conditions and outcome. 

I FIND the placement of items on an agenda by the Superintendent for Bo~trd 

discussion and policy determinations to be an exercise of leadership by the chief school 

administrator fully in accord with the statutory and regulatory scheme, which in no way 

can be construed to be insubordinate, a usurpation of the Board's function, or conduct 

unbecoming a Superintendent. I therefore PIND no compelling need to recite any of the 

extensive testimonial evidence adduced on this charge or refer to any documentary 

evidence. 

I FIND that Charge 127 is untrue. 

CHARGE 1#28 

DURING THE SCHOOL YEARS 1980/81 -1985/86, THE 

SUPERINTENDENT FAILED TO PROPERLY AND ADEQUATELY 

REVIEW AND RECOMMEND TO THE BOARD PERSONNEL NEEDS 

IN LIGHT OF DECLINING ENROLLMENT AND ECON0!\11C 

RESTRAINTS. THE BOARD INDICATED IT WANTED THE 

SUPERINTENDENT TO ADVISE WHAT WAS NEEDED IN ORDER TO 

BRING CLASS SIZE WITHIN THE BOARD POLICY. THE 

SUPERINTENDENT FAILED TO AND REFUSED TO '\lAKE SUCH 

RECOMMENDATIONS FOR RIFFING PERSONNEL TO THE BOARD. 

THIS CONSTITUTES IRRESPONSIBLE AND FISCALLY POOR 

MANAGEMENT. EVENTUALLY, THE BOARD, WITHOUT HAVING 

THE RECOMMENDATION OF THE SUPERINTENDENT, '>'lADE ITS 

OWN RIFS. IN ORDER TO KEEP THE BOARD IN THE DARK AND 

NOT APPRISE IT OF THE STUDENT ENROLLMENT, THE 
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SUPERINTENDENT PRESENTED INCORRECT AND UNREALISTIC 

ENROLLMENT FIGURES IN SEPTEMBER OF EACH YEAR. '!'HE 

ACTIONS AND INACTIONS OF THE SUPERINTENDENT 

CONSTITUTE INSUBORDINATION AND CONDUCT UNBECOMING 

A SUPERINTENDENT. 

It is difficult to comprehend the rationale of the Board in certifying this charge in 

light of other charges certified, a stipulation and the undisputed testimony of Onorevole. 

The other charges referred to are 122 and 1#32, which incorporate Board admissions of 

reduction in force recommendations made by the Superintendent. The stipulation referred 

to is that the Superintendent provided enrollment projections to the Board annually. The 

undisputed testimony of Superintendent Onorevole is that no Board policy related to class 

size exists, but an administrative guideline of a minimum class size of 10 is in effect at1 

the high school. Further, no nexus has been shown of the Board's only unilateral RIF 

(Blumstein) in the record of these proceedings and class size. 

I must, therefore, PIND those segments of this charge whi<!h refer to class size 

within Board policy, the failure and refusal of the Superintendent to make reduction in 

force recommendations and the plurality of unilateral RIFs by the Board to be untrue. 

Only the Board's allegation of the Superintendent's presentment of incorrect and 

unrealistic enrollment figures In September of each year remains. It must be presumed 

that the Board is referring to projected rather than actual enrollments. 

Onorevole conceded a sharp decline of actual enrollment from those projected for 

September 1983 of 63 pupils, which were predominantly at the high school and primarily 

eaused by unantlelpe.ted resident changes. Same was promptly reported to the Board (R-
121). 

The only data in the record are enrollment projections and actual enrollments for 

September in the years 1982, 1983 and 1984 (P-69 and R-120). A review and analysis of this 

data indicates that Onorevole erred in his projections by approximately 3.5% for the 

composite period. 
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I !!annot find this margin of error to constitute conduct unbecoming a 

Superintendent. I FIND that Charge 1128 is untrue. 

CHARGE 1129 

AT ALL TIMES DURING HIS PERFORMANCE AS 

SUPERINTENDENT, HE HAS ACTED DEFIANTLY, ARROGANTLY, 

UNRESPONSIVELY, AND UNCOOPERATIVELY TOWARDS THE 

BOARD'S DIRECTIVES AND POLICIES, BELIEVING HE WAS NOT 

RESPONSIBLE TO THE BOARD'S AUTHORITY. 

CHARGE lt30 

AT ALL TIMES, THE SUPERINTENDENT HAS ENGAGED IN PETTY 

AND UNPROFESSIONAL CONDUCT TOWARDS THE BOARD OF 

EDUCATION, DEMONSTRATING HIS LACK OF RESPONSIBILITY 

TO THE AUTHORITY OF THE BOARD. THE SUPERINTENDENT 

HAS SET HIMSELF UP AS BEING ABOVE THE AUTHORITY OF THE 

BOARD AND BEING RESPONSIBLE TO NO ONE IN THE DISTRICT. 

HE MISPERCEIVES HIS ROLE AS SUPERINTENDENT AND FAILS 

TO RECOGNIZE THE AUTHORITY OF THE BOARD OF EDUCATION. 

CHARGE 1131 

THE SUPERINTENDENT HAS LOST ALL SUPPORT FROM THE 

BOARD OF EDUCATION AND IS NOW ENGAGED IN ACTIVITIES 

WHICH ARE OUTRIGHT ANTAGONISTIC TOWARD THE BOARD. 

THE SUPERINTENDENT'S CONDUCT CREATES DEV!SIVENESS !N 

THE DISTRICT. HIS ACTION AND LACK OF ACTION PREVENTS 

THE DISTRICT FROM PROVIDING A THOROUGH AND EFFICIENT 

EDUCATION TO THE YOUNGSTERS. 
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Charges 129, 30 and 31 incorporate general allegations and conclusory statements by 

the Board. It was agreed by counsel for the parties, with concurrence by the undersigned, 

that these charges be consolidated as they represent a composite of the 29 other charges, 

and shall not be addressed directly. Rather, the summation will incorporate the 

composite findings and conclusions in the disposition o! this matter. 

CHARGE 132 

IN SEPTEMBER 1981, THE SUPERINTENDENT RECOMMENDED 

THAT ROBERT SCHMIDT BE RIFFED AS AN ENGLISH TEACHER, 

AND TEACHER OF READING. THE SUPERINTENDENT THEN 

ASSIGNED NON-CERTIFIED STAFF TO TEACH THESE CLASSES. 

ROBERT SCHMIDT FILED SUIT AND WAS SUCCESSFUL IN 

REGAINING HIS TEACHING POSITION. THIS LAWSUIT COST THE 

BOARD OF EDUCATION EXTENSIVE ECONOMIC LOSS DUE TO 

THE SUPERINTENDENT'S NEGLIGENCE AND FAILURE TO ASSIGN 

PROPERLY CERTIFIED STAFF. 

Robert Schmidt was notified on or aoout April 2, 1981, or the aoolishment or his 

teaching position and termination of his employment effective May 31, 1981, and he then 

Ciled a petition of appeal with the Commissioner o! Education (R-124). [The matter was 

docketed by the Department of Education as 223-6/81A and by the Office of 

Administrative Law as EDU 4857-81). 

The Board prevalled In an Initial decision by the administrative law judge, which was 

affirmed by the Commissioner and the State Board of Education. The Appellate Division 

remanded and subeequently reversed {Tr. XXIV, 67, 68). [The matter was docketed in the 

Appellate Division as A-4842-82T5 and decided on June 4, 1984.] 

Notwithstanding the fact that it was the Board that acted to RIP Schmidt and was 

the respondent in the aforementioned litigation, the Board appears to be comfortable in 

charging the Superintendent with negligence after Schmidt prevailed at the termination of 
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the lengthy proeess of litigation of a unique legal issue. Such a charge must be deemed to 

be ludicrous, as if levied against the administrative law judge, Commissioner of Education 

and the State Board of Education, all of whom upheld the Board in that action. 

Concerning that segment of the charge that the Superintendent failed to assign 

properly certified staff, no testimonial or documentary evidence was produced in support 

of same. 

I PIND the charge to be untrue. 

The following is a summary of findings of the veracity or falseness of the charges: 

CHARGE TRUE UNTRUE 

I X 
2 X 
3 X 
4 X 
5 X 
6 X 
7 X 
8 X 
9 X 

10 X 
11 X 
12 X 
13 X 
14 X 
15 X 
16 X 
17 X X 
JS X X 
19 X 
20 X 
21 X 
22 X 
23 X 
24 X 
25 X 
26 X 
27 X 
28 X 
29 
30 
31 
32 X 
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Having found charges 4, 5, 6, 1, 8, 9, 10, U, 12, 13, 14, 16, 19, 21, 22, 23, 24, 25, 26, 27, 

28 and 32 to be UNTRUE, I CONCLUDE they shall be and are hereby DISMISSED. 

Having found charges 1, 2, 3, 15, and 20 to be TRUB, and charges 17 and 18 to be 

PAR11ALLY TRUE, it is now essential to address those charges to determine if dismissal 

or salary reduction is warranted. 

The extensive hearing schedule and testimonial and documentary evidence in this 

matter induces reflection on the broader issue or Weehawken school operations which 

triggered the certification of charges. 

The genesis of the malodourous relationship between Onorevole and the Boar1 

cannot be gleaned from a review of the record, but it is reasonable to believe it occurred 

around the time of the election of Joe Atallo as a member of the Board in March 1980. 

Such reasonableness emanates from the credible testimony of secretary-elerk Patricia 

Sasoonian who stated that "[h] e [Atallo] was very helpful in getting my job, that I 

wouldn't have anything to worry about, that he was going to get me my job. He also 

mentioned back in '81 that he was going to get rid of the SUperintendent. He also said that 

when my husband was going to run, that I would be out of a job if my husband continued to 

run for political office. Thus, that was how I was fired the two times." (Tr. XVI, 121, 122). 

Atallo denied he ever made the above statement when he testified on rebuttal. 

Jack Sasoonian, husband or Patricia, testified as a rebuttal witness for respondent 

and veritled that Atallo stated, in the kitchen of Sasoonian's home early in 1981, that he 

would get rid of Onorevole (Tr. XXXVI, 6, 7). 

This ease, In larg'e measure, turns on the credibility of testimony adduced from 

witnesses called by both parties to support their positions. For testimony to be credible, 

it must be worthy of belief. State v. Kenilworth, 69 N.J.L. 114 (SUp. Ct. 1903), atrd, 69 

N.J.L .. 674 ( E. & A. 1903). Credible testimony must be plausible and natural, Indiana 
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Vletal Product3 v. NLRB, 442 f: 2d 46, (7th Cir. 1971), and it should not be extraordinarily 

surprising, suspicious or incomplete. Ferdinand v. Agricultural Ins. Co. of Watertown, 

N.Y., 22 N.J. 482, 498 (1956). Testimony offered which appears to be fabricated may 

allow the trier of fact to assume the truth of that which the witness denies. In re fleb'!r, 

315 !: ~ 841 (E.D.N.Y.l970), citing Dyer v. VlacDougall, 201 f· 2d 265 (2d Cir.l952). 

I believe the Sasoonians. I do not believe Atallo. 

The propriety of the role exercised by individual Board members is seriously 

questioned. Demands made or the Superintendent through written memos from individual 

Board members are documented in these proceedings. Individual Board members were 

frequently in the high school building which also houses the offices of the Superintendent 

and Boord Secretary/Business Administrator. 'lllrs. Sasoonian testified that "VIr. -\tallo 

could say almost on a daily basis, quite a few times a week; VIr. Rutigliano, lit least fl 

couple of times a week, sometimes around lunchtime, sometimes, you know, just like 

before 4:00." (Tr. XVI, 23). 

In In the 'VIatter of the Tenure Hearing of Harry 1. Buch, 1977 S.L.D. 95, the 

Commissioner said at 103-104: 

On the other hand, schools cannot operate effectively when 
individual board members ignore, disobey, or are indifferent to 
the rules and procedures which have been designed for the good 
order or the school and the welfare and protection or all those 
individuals associated with the institution. Such misconduct is 
not tolerated among its employees and pupils, nor can it be 
tolerated among board members. 

In In the 'lllatter of the Tenure Hearing of Paul W. Jones, 1971 S.L.n. 520, the 

Commissioner stated at 544: 

The Commissioner is also constrained to observe that the 
instant matter is proof of the need, in these times of increasing 
stress for a clear distinction between (a) the responsibility to 
establish policy to guide school operation, which is a board's 
prerogative and obligation and (b) the responsibility to 
administer those policies, which the board, not individuals of 
the board, have established. This responsibility. for 
administration of the policy determinations of the whole board 
is clearly delegated to the superintendent of schools .••. 
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It is therefore not appropriate that individual Board members insert themselves into 

the very sinews of policy implementation reserved as an administrative function of the 

professional staff. The absence of judgmental self-restraint by individual Board members 

only demeans the Board as a public body. 

Similar to the recommendations of the Commissioner in Buch, it is recommended 

herein that the Superintendent and Board initiate plans to include its administrative staff 

as participants in workshop meetings conducted by an employed educational consultlmt, 

which should be designed to correct the misperception of roles which has been so divi~iv'?. 

The Commissioner also addressed administrative lines of communication, as well a5 

undue intrusion by Board members, in The "\1atter of the Tenure Hearing of Wilma .J. 

ColeUa, 1984 S.L.O. __ (October 12, 1984), when he said at 38: 

The Commissioner notes that the appropriate reporting 
mechanism for building level administrators should be to the 
chief school administrator who ultimately has to bear 
responsibility for the effective daily operation of the schools 
and for reporting directly to the Board on matters that relate 
to said operation. 

Concerning all of the charges certified by the Board, l FIND them to be mostly 

spurious, synthetic, petulant and banal. 

The Superintendent must be commended for his disciplined conduct during a lengthy 

period when he endured the wrath or the Board in reprimands and adopted resolutions of 

repeal. He, however, did not always distinguish himself in the exercise of sound judgment 

in dealing with the issues incorporated in the charges found to be true or partially true. 

The diaphanous nature of the issues in those charges leads to a facile resolution of the 

discipline to be imposed. 

I FIND that Superintendent Onorevole has been held up by the Board to public 

ridicule, humiliation and embarassment. I CONCLUDE that Superintendent Onorevole has 

suffered sufficient indignities for his transgres..;ions to preclude the imposition of further 

discipline. 
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The Commissioner said at 106 in In the Matter of the Tenure Hearing of Joseph A. 

Maratea, Township of Riverside, 1966 S.L.D. 77, aff'd, State Board of Education, 1966 

§:.b.Q. __ (December 7, 1966), aft'd, N.J. Sup. Ct. (App. Div), 1967 S.L.D. 351: 

The Commissioner is assiduous to protect schoool personnel in 
their employment when they are subjected to unfair or 
improper attacks or when they are unable to perform 
effectively because of conditions not of their own making or 
beyond their control. 

The Board is hereby ORDERED to reinstate Onorevole to his position as 

Superintendent of Schools, and to compensate him for salary lost during the first 120 days 

of his suspension. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final deeision in this matter. However, if SeUl Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extende<l, 

this reeommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

I hereby PILE this Initial Decision with SaUl Cooperman Cor consideration. 

DATE 

DATE 
g/e 
am 

HOV J 7 1988 

NOV 181986 
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IN THE MATTER OF THE TENURE 

HEARING ...OF DR. RICHARD E. 

ONOREVOLE, SCHOOL DISTRICT OF THE 

TOWNSHIP OF WEEHAWKEN, HUDSON 

COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of 
Administrative Law, Ward R. Young, ALJ. 

It is observed that the Board's exceptions, as well as 
respondent's reply to those except ions, were filed with the 
Commissioner pursuant to the applicable prov1s1ons of N.J.A.C. 
l:l-16.4a, b and c. Each of these submissions is at least ninety 
typewritten pages in length and includes extensive reference to the 
transcripts of the testimony taken at the thirty-six days of hearing 
in this matter. Said submissions, as well as the post-hearing 
briefs of the parties, are incorporated herein by reference. 

The Commissioner requested and received on December 12, 
1986 an Order of Extension from the Office of Administrative Law to 
file his final decision in this case. The Commissioner has reviewed 
the Board's exceptions to the initial decision and respondent's 
reply to those exceptions, in addition to making a careful review of 
the transcripts of the proceedings. 

Essentially, the Board avers in exceptions that the ALJ did 
not address in his initial decision all the relevant and material 
testimony with respect to the charges. It submits that a review of 
the testimony establishes that the "acts and omissions of the 
Superintendent disclose his nature. character and the attitude which 
he harbors against the lay trustee members of the Board of 
Education." (Board's Exceptions, at p. 92.) The Boat;-d argues that 
while its members should be able to rely upon its superintendent to 
report to them accurate and complete details concerning the various 
issues with which they are confronted, such a relationship does not 
exist in the Weehawken District. 

Further, the Board claims that the testimony establishes 
that respondent is guilty of the conduct described in the tenure 
charges and that that conduct requires imposition of "a substantial 
penalty." (Board's Exceptions, at p. 93) The Board finds that the 
conclusion of the ALJ that respondent has been held up by the Board 
to ridicule, humiliation and embarrassment deserving of no further 
discipline has no support in the record. The Board charges: 
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These characterizations are symptomatic of a 
repetitive attempt by the Law Judge to insulate 
the Respondent from the consequences of his 
acts. It is noteworthy that throughout the 
initial decision blatant inconsistencies in the 
testimony of the Respondent have been ignored.*** 

(Board's Exceptions, at p. 93} 

Respondent's reply exceptions counter, charge for charge, 
the exceptions of the Board. He avers that the Board. in each of 
the thirty-two charges certified, has failed to sustain its burden 
of proof and urges the Commissioner to affirm the decision and adopt 
the recommendations of the ALJ. 

The Commissioner, upon review of the extensive post-hearing 
submissions, as well as the transcripts of these proceedings, finds 
and determines that the Board • s exceptions to those findings and 
conclusions in the initial decision are its own inferences with 
regard to the relevant findings of fact in this matter and are 
deemed to be misplaced and essentially without merit. 

Clearly, we have here a classic case of lack of 
communication and cooperation between the superintendent and the 
Board of Education. The evidence indicates that the Board 
determined that it wished respondent to be dismissed. It engaged in 
a series of actions designed to make life difficult for him and to 
circumvent totally all freedom of action the superintendent might 
otherwise enjoy. It thwarted his attempts to implement his 
administrative duties to the point where there have been serious 
breaches of the division of policy development and implementation 
thereof, as noted by the ALJ in the initial decision, ante. 

On the other hand, it is equally clear that respondent 
determined to resist in every way possible what he viewed as the 
Board's interference with the management of his district. In so 
doing, he appears to have sought to return, measure for measure, 
what he perceived to be the overbearing actions of individual 
members of the Board. The question then arises as to whether any 
such transgressions on the part of the superintendent constitute 
just cause to dismiss or reduce his compensation, as ::;et forth in 
N.J.S.A. 18A:6-l0. Under the circumstances, the '·Commissioner 
concurs with the ALJ that no further penalty is appropriate. 

The Commissioner is in agreement with respondent that 
despite the submission of hundreds of exhibits, and notwithstanding 
the Board's reliance upon its "policies" in certifying these charges 
against respondent, nowhere is there to be found in the record a 
copy of the district policy handbook or school code embodying said 
policies. The Commissioner notes with approval the statements 
contained in respondent's reply exceptions: 

***Not one provision of this code was introduced 
by the petitioner, even though they testified 
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that the Weehawken School Code is the adopted 
policy of the Board of Education.*** 

It is submitted that the petitioner has the 
burden of proof with regard to these charges. 
They have the burden to present the Weehawken 
School Code which reflects the policy of the 
Board of Education. They have failed to do so, 
not because of an oversight, but because the 
Weehawken School Code does not support their 
position. 

It did not escape the Administrative Law Judge 
*** that the witnesses presented by the Weehawken 
Board of Education have attempted to construe 
their directives as the policy of the Weehawken 
Board of Education. These directives, issued 
outs ide of the regular Board of Education 
meetings, almost always came from individual 
Board of Education members. (emphasis in text) 

(Reply Exceptions, at pp. 90-91) 

The Commissioner concurs with these statements and adopts 
them as his own. His review of the transcripts convinces the 
Commissioner that respondent was, in fact, responsive to the 
inordinate number and kinds of "directives" demanded by said 
individual board members. (See Exhibits P-2, 8, 14, 15, 20, 36, 70, 
71, 72, 74, and 85; R-65 and 89.) However. as noted by the AW, 
respondent was under no obligation whatsoever to respond to any 
directives save those properly promulgated by the Board as a whole 
at official public meetings. (See N.J.S.A. l8A:l7-20 and N.J.S.A. 
18A: 11-1.) 

Moreover, the Commissioner agrees with the AW's summation 
of the general conditions of the Weehawken school operations which 
may have been a factor in the certification of the instant charges, 
as set forth in the initial decision, ante. He surmises, as did the 
ALJ, that such circumstances were likely an unfortunate predicate to 
the filing of the instant tenure charges and created a hostile 
atmosphere in which to perform the tasks statutorily mandated to be 
carried out by the superintendent. '· 

Finally. the Commissioner is entirely in accord with the 
AW that "[t]his case, in large measure. turns on the credibility of 
testimony adduced from witnesses called by both parties to support 
their positions." (Initial Decision, ante, citations omitted) The 
Commissioner's review of the record did not reveal, in even a single 
instance, a reasonable basis for overturning the credibility 
determinations of the ALJ. See Parker v. Dornbierer, 140 N.J. 
Super,_ 185, 188 (App. Div. 1976) (Standard of judicial reviewof 
factual determination made by administrative agency is whether 
findings could reasonably have been reached on sufficient credible 
evidence present in record considering proofs as whole and with due 
regard to opportunity of one who heard witnesses to judge their 
credibility.) 
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Consequently, the Commissioner finds and determines that 
Charges 4-14, 16, 19, 21-28 and 32 are untrue and are thus dismissed 
with prejudice. The Commissioner further finds Charges 1, 2, 3, 15 
and 20 are true, and that Charges 17 and 18 are partially true. The 
Commissioner also agrees with the ALJ's findings that while 
respondent did not always demonstrate sound judgment in dealing with 
the situations presented to him, under the difficult circumstances 
that exist in the district, no further disciplinary action is 
appropriate. See In the Hatter of the Tenure Hearing of Jos~_fu. 
Haratea, School Distnct of the Townsh1p of Riverside, Burlington 
County, 1966 S.L.D. 77. aff 'd State Board 106, aff 'd New Jersey 
Superior Court, Appellate Division 1967 S.L.D. 351. 

The Commissioner encourages the Weehawken District to 
implement the recommendation of the ALJ found in the initial 
decision, ante, that "the Superintendent and Board initiate plans to 
include its administrative staff as participants in workshop 
meetings conducted by an employed educational consultant, which 
should be designed to correct the misperception of roles which has 
been so divisive." Additionally, the Commissioner hereby directs 
individual members of the Board to cease from occupying the time and 
energy of the superintendent with personal and individual 
information, responses, directives, etc., as distinguished from 
those communications to the superintendent from the Board as a whole. 

The initial decision is affirmed for the reasons expressed 
therein as amplified in this decision. 

COMMISSIONER OF EDUCATION 

January 22, 1987 
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IN THE MATTER OF THE TENURE 

HEARING OF DR. RICHARD E. 

ONOREVOLE, SCHOOL DISTRICT OF 

THE TOWNSHIP OF WEEHAWKEN, HUDSON 

COUNTY. 

COMMISSIONER OF EDUCATION 

ORDER 

It appearing that respondent herein by way of a single 
timely exception requested that he be granted 150 days compensation 
for salary lost during his suspension, which dated from July 25, 
1985 through December 23, 1985; and 

The Commissioner having failed to 
exception in his decision dated January 22, 
subsequently reviewed the matter; now therefore 

incorporate said 
1987 and having 

The Commissioner hereby directs the Board to tender an 
additional 30 days remuneration to respondent pursuant to N.J.Sb 
18A:6-l4, but in all other respects affirms the initial dec~ as 
stated, ante. 

IT IS SO ORDERED this 30th day of January 1987. 

COMMISSIONER OF EDUCATION 

January 30, 1987 

r. 

169 

You are viewing an archived copy from the New Jersey State Library.



IN THE MATTER OF THE TENURE 

HEARING OF DR. RICHARD E. 

ONOREVOLE. SCHOOL DISTRICT OF THE 

TOWNSHIP OF WEEHAWKEN, HUDSON 

COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 22. 1qa7 

For the Petitioner-Appellant. Krieger, Ferrara, Flynn and 
Catalina (Joseph J. Ferrara, Esq., of Counsell 

For the Respondent-Respondent. Connolly, Vreeland and 
Connolly (Joseph E. Connolly, Jr., Esq., of Counsel) 

This case involves thirty-two tenure charges cf 
insubordination, conduct unbecoming and other just causes based en 
specific incidents that were certified by the Board of Education cf 
the Township of Weehawken against its Superintendent, Respondent 
Richard E. Onorevole. After thirty-six days of hearing, t!le 
Administrative Law Judge (ALJ) found that five of the charges were 
true, two were partially true, and that the other charges were 
untrue. The ALJ's conclusions concerning the validlty of :he 
charges were based on his assessment of the extensive testimoni31 
evidence, as well as of the documentary evidence. and in some cases 
his determinations rested almost exclusively on the testimonial 
evidence. See, for example, Charge 13, Initial Decision, at 
34-41. Thus. the ALJ's determination of Respondent's guilt, as 
expressed by him. "in large measure, turn[ed] on the credibility 
adduced from witnesses called by both parties to support their 
positions.'' Initial Decision, at 66. 

As stated, the ALJ found that some of the charges were true 
or partially true. He however concluded that Respondent had 
suffered sufficient indignity for his transgressions so as to 
preclude the imposition of further discipline. 

The Commissioner "affirmed" the ALJ 's decision for the 
reasons expressed in the Initial Decision as amplified by the 
Commissioner in his decision. In reaching this conclusion. the 
Commissioner expressed his agreement with the ALJ that the case in 
large measure turns on the credibility of the testimony adduced from 
the witnesses. Relying on Parker v. Dornbierer, 140 N.J. Super. 185 
(App. Div. 1976), and noting that that case stood for the 
proposition that the standard of judicial review of determinations 
of an administrative agency is whether the findings could reasonably 
have been reached on sufficient credible evidence in the record 
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considering the proofs as a whole and with due regard to the 
opportunity of one who heard the witnesses to judge their 
credibility, the Commissioner found no "reasonable basis for 
overturning the credibility determinations of the AW." 
Commissioner's decision, at 87. Consequently, the Commissioner 
adopted the AW's determination concerning the validity of the 
charges. 

We reverse and remand since we determine that the 
Commissioner applied the wrong standard of review to the findings of 
the AW . r n the Ma t!.~!_Q_f_J:l}_e_~I!!..llU r e He a..!_illz_o_L-·P at ri~<;_~~~a..P.Q.La_s ~ . 
Docket .1/A-4558-85!6 (App. Div. March 19, 1987). As emphasized by 
the court in Caporasa. the Commissioner is charged with the 
responsibility of making final decisions in contested cases when 
acting pursuant to ~...o~...:.~.:.. 18A:6-9. That responsibility requires 
that he determine the facts, as well as make conclusions of law. In 
~~lJn ifOF.!!I._Adtll__._ Proce(jur~__Rules, 90 ~....:. 85 ( 1982). A ceo rd i ngl y. 
the Commissioner's responsibility for review is not identical t·J .'\n 
appellate court. Capo~~sa, supra. 

Further, we emphasize that although the Commissioner should 
accord due consideration to the fact that the ALJ had the 
opportunity to observe the parties and their witnesses. <,::_.__£'_._ Q.1!J._llli31! 
~oar_<!__QL Edusat io_n_of North Bergen~TownsJ!Jl'. 73 fLI.:_~tl.£..e.I.. 42. 
50-54 ( 1962), Board of -_j:ducaJJg!l-_Qf__t:l1~...Jli..l.lage _QL_R_~<!g_e~ooci___y~ 
Barry Deetz. Docket #A-1264-84!5 (App. Div. 1985). ce_rt_if_~llL~d_. 
101 N.J. 321 (1986), the Commissioner is not required to adopt the 
AW' &assessments of the substance of the witnesses' testimonv c•r 
his evaluation of objective factors bearing on credibility. such .3.s 
relationships between parties and witnesses. !l.~rd_Q.f-fu!_ucatio_f1 __ o_~ 
the Village of Ridgewooci_~_!l~et~. !_gJ!I.'!· 

In remanding this case in order that the Commissioner may 
properly review the ALJ's findings, we emphasize that we do not 
intend our decision to indicate the validity or lack of validity of 
the charges against Respondent. We do not retain jurisdiction. 

August 5, 1987 
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IN THE MATTER OF THE TENURE 

HEARING OF DR. RICHARD E. 

ONOREVOLE, SCHOOL DISTRICT OF THE 

TOWNSHIP OF WEEHAWKEN, HUDSON 

COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

This matter has been reversed and remanded to the Commis
sioner of Education by the State Board of Education's decision jated 
August 5, 1987, wherein it determined that "the Commissioner applied 
the wrong standard of review to the findings of the AW." (Slip 
Opinion, at p. 2) The State Board cites In the_!'!atter of t!:t~.J'enu_r_~ 
Hei!_~~a.trick. Caporaso, decided by the Commissioner Jf Educa
tion October 15. 1985, aff'd State Board May 9, 1986, rev'd/rem'd 
N.J. Superior Court, Appellate Division, Docket No. A-4558-85T6. in 
support of its determination rejecting the Commissioner's findings 
and suggests that the proper standard for the Commissioner's review 
of the ALJ's finding is embodied in such cases as Q.uinla!L.IT..:..29~tc! 
gf.__~duc.:~._t:ion of___North Bergen Township, 73 f!:..-!..:.. ~er. 40, 50-54 
(App. Div. 1962) and also fularg__of Education of the Vil].__.:t.kf _ __Qf 
!.Udg~wQQ!:!_v. Barry . Deetz, Docket No. A-1264-84T5, Appella::e 
Division, May 10, 1985, certif. denied, 101 N.J. 321 (1985). 

Consequently, the Commissioner has undertaken a further 
review of this matter in conformity with the remand. In doing so 
the Commissioner relies on. the cases cited by the State Soard and 
also on the standard of review of contested cases set down bv the 
New Jersey Supreme Court in In re Masiello, 25 ~-!..,__ 590 (1958) "whlch 
reads in pertinent part as follows: 

[The Commissioner] "[i]n reaching his determina
tion ""** must *** give due weight to the nature 
of the findings below, although his primary 
responsibility is to mal<:e certain that the terms 
and policies of the School Laws are being 
faithfully effectuated." Laba v. Board of 
Education of Newark. S..!!.11.J:~. 23 N.J. at ~ 382. 
More definitively, this means that the burden of 
the Commissioner is to weigh the evidence and to 
make an independent finding of fact on the record 
presented; and in the process of reaching that 
finding, he should give due regard to the 
opportunity of the hearer below to observe the 
witnesses and to evaluate their credibility. Cf. 
R.R. 1:5-4():?). (at 606) 
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For the purpose of this review of the record of this 
contested matter, the Commissioner also relies on the specific 
provision of N.J.S.A. 52:14B-10(d) which states in pertinent part: 

/ 

*** The final decision may incorporate by 
reference any or all of the recommendations of 
the administrative law judge.*** 

In reviewing the Board's exceptions to the initial 
decision, it is noted that the Board contests, point for point, each 
of those findings of fact and credibility determinations of the ALJ 
that led to the dismissal of Charges 4-14, 16, 19, 21-28 and 32 and, 
further, to his finding that although Charges 1, 2, 3, 15, and 20 
are true, and Charges 17 and 18 are partially true, no further 
penalty is appropriate. 

The Commissioner has carefully reviewed all the transcripts 
of the witnesses• testimony as they relate to each of the exceptions 
filed by the Board, as well as the replies to those exceptions filed 
by respondent. The Commissioner has further reviewed the single 
exception filed by respondent which contends that contrary to the 
finding of the ALJ in the initial decision, ante, he lost salary for 
the first 150 days of his suspension, not 120 days as suggested by 
the ALJ as being the proper additional compensation due and owing 
him by the Board. 

Essentially, the Board avers in exceptions that the ALJ did 
not address all the relevant and material testimony with respect to 
the charges. It submits that a review of the testimony establishes 
that the "acts and omissions of the Superintendent disclose his 
nature, character and the attitude which he harbors against the lay 
trustee members of the Board of Education." (Board's Exceptions, at 
p. 92) The Board claims that the record establishes that respondent 
"has not fully and fairly informed the members of the Weehawken 
Board of Education concerning the various issues which arose and 
which comprise the subject matter of the Tenured Charges." (Id.) 
The Board avers that while its members should be able to rely upon 
its superintendent to report to them accurate and complete details 
concerning the various issues with which they are confronted, "that 
relationship does not exist in the Weehawken School District." (Id.) 

{. -
Further, the Board claims that the testimony establishes 

that respondent is guilty of the conduct described in the tenure 
charges and that the conduct requires imposition of "a substantial 
penalty." (Id., at p. 93) The Board claims that the conclusion of 
the ALJ that respondent has been held up by the Board to ridicule, 
humiliation and embarrassment deserving of no further discipline has 
no support in the record. The Board charges: 

These characterizations are symptomatic of a 
repetitive attempt by the Law Judge to insulate 
the Respondent from the consequences of his 
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acts. It is noteworthy that throughout the 
initial decision blatant inconsistencies in the 
testimony of the Respondent have been ignored.*** 

(Id .• at p. 93) 

The Board submits, in summary, that the Commissioner cannot 
adopt the findings and recommendation of the AW concerning the 
charges and cannot, as a matter of law, affirm imposition of the 
sanctions against the Board recommended in the initial decision 
"where, as here, imposition of the sanction [against the Board) has 
no evidential basis." (Id., at p. 94) 

As noted above, respondent's single exception to the 
initial decision suggests that he is entitled to 150 days of salary 
lost during his sus pens ion without pay. Respondent claims he was 
suspended on July 25, 1985 "and his salary and benefits were not 
resumed until December 23, 1985 by Order of the Honorable Timothy N. 
Tuttle***·" (Respondent's Exceptions, at p. 1) See Commissioner's 
Order dated January 30, 1987. 

Respondent's reply exceptions refute each exception raised 
by the Board. He avers that the Board, in each of the 32 charges 
certified, has failed to sustain its burden of proof and urges the 
Commissioner to affirm the decision and adopt the recommendations of 
the AW. 

Respondent's reply exceptions state, inter alia: 

It is especially crucial for the Commissioner to 
recognize that the arguments submitted in 
petitioner's initial brief are now the same 
arguments it submits to the Commissioner in its 
exceptions brief. Their assertions were 
considered by Judge Young, but did not convince 
the trier of fact when rendering the initial 
decision. (Respondent's Reply Exceptions, at p. 1) 

Respondent further asserts that "a majority of the petitioner's 
charges claims the respondent breached Board policy; yet, the 
petitioner never submitted a copy of their policy book into evidence 
to lay a foundation to substantiate their charges.***" (td., at p. 2) 

Respondent submits that the Commissioner should give due 
weight and deference to the trier of fact who saw and heard the 
witnesses and formed a conclusion as to the reliability and weight 
of the testimony. Citing Clary v. Borough of Eatontown, 41 N.J. 
Super. 47 (App. Div. 1956) and Rubel & Jensen Corp. v. Rubel, 85 
N.J. Super. 27 (App. Div. 1964), respondent suggests that the 
Commissioner should affirm the trier of fact's opinion, "especially 
since the petitioner does not allege an error based on law." (Reply 
Exceptions, at p. 3) 

The exceptions and reply exceptions of the parties are 
incorporated herein by reference. 

; 
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Cognizant of his responsibility to conduct an independent 
review of the entire record before him, the Commissioner has weighed 
the evidence related to the findings of fact and conclusions of law 
set forth in the/ initial decision. In the process of reaching an 
independent determination with respect. to the findings of fact in 
the record before him, the Commissioner has given due regard to the 
opportunity of the AW who conducted the plenary hearing in this 
matter to observe the witnesses and evaluate their credibility, cf., 
Quinlan, supra; Deetz, supra; In re Masiellq, supra. See also 
N.J.S.A. 52:14B-10(d). 

The Commissioner upon careful and thorough review of the 
transcripts of these proceedings finds and determines that the 
Board's exceptions to the findings and conclusions are its own 
inferences with regard to the AW's findings of fact. The 
Commissioner is convinced that the incidents of unbecoming conduct 
with which respondent is charged in Charges 4-14, 16, 19, 21-28 and 
32 are untrue, despite the Board • s protestations to the contrary, 
which suggest that the transcripts substantiate its contention that 
respondent's testimony and that of his witnesses was contradictory 
and unsupported by fact. The Commissioner therefore adopts as his 
own those findings of fact and conclusions of law concerning these 
charges. Simularly he agrees with the AW that Charges 29, 30 and 
31 are general composites of the Board's other allegations, specific 
findings and concerns which are adopted as stated in the ALJ's 
summation of the charges as found in the initial decision, ant~. 
N.J.S.~. 52:14B-10(d) 

Illustrations of the Board's inferences concerning the 
charges found to be untrue follow. 

As to Charge 9, wherein the Board avers that the 
superintendent "[f)ailed to become meaningfully involved in the 
1985-86 budget process and failed to attend important Board of 
Education Budget meetings on January 13, 1985 and January 28, 1985" 
(Initial Decision, ante), the Board suggests in its exceptions at 
p. 27 that "Onorevole acknowledged that he did not discuss the 
budget process with members of the Board of Education during the 
1985/86 school year (20T75:7-25)." The Commissioner's review of the 
transcript reveals precisely the opposite testimony from respondent: 

r. 
Q. During the preparation of the budget during 

the 1985 -- for the 1985/86 school year, did 
you have the occasion to discuss the budget 
or the budget process with members of the 
Board of Education? 

A. Yes. 

Q. What did those discussions consist of? 

A. They were on State aid, the possibility of 
additional aid coming through through 
various legislative bills, our cap amount 
and that the budget was prepared and that I 
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had reviewed it and it was submitted to the 
Business Administrator, and the auditor was 
collating it. (Tr. XX-76-77) 

The Commissioner finds such misinterpretation of the record 
by the Board inures in respondent's behalf in evaluating the truth 
or falsity of the charge. His careful review of the transcript 
citations of both parties relative to this charge, among others, 
leads the Commissioner to the same conclusion as that posited by 
respondent in his reply exceptions to Charge 9: 

Again, it is submitted that careful note should 
be taken of the use of false and misleading 
statements with regard to this charge. The 
failure of the Board of Education to present any 
documentary evidence as well as truthful 
testimony with regard to this charge reflects 
very poorly upon the presentation of their case 
and highlights the basis for which the 
Administrative Law Judge made his findings. 

(Reply Exceptions, at pp. 36-37) 

Charge 11 avers that Superintendent Onorevole "over the 
Principal's objection and without Board approval" ordered "a 
teacher, Anna Miranda, *** to cease teaching in the District *** 
which resulted in a successful lawsuit against the district by 
Anna Miranda, costing the district unnecessary sums of money." 
(Initial Decision, ante) 

Upon his careful review of the record in this matter, it is 
the Commissioner's opinion that such charge, among others, is, as 
the ALJ notes in the initial decision, of a "diaphanous nature" and 
"must lead to its facile resolution". The Commissioner so finds 
having reviewed the Board's exceptions in this regard and 
respondent's replies thereto. The Commissioner's review of the 
record comports with respondent's arguments. 

The Board argues: 

The resolution appointing her to the Teacher of 
Handicapped position expressly stated that ~he 
was being transferred from Comp Ed to that 
position. · The subsequent rescission of the 
resolution certainly required the Superintendent 
to reinstate the teacher to her Comp Ed 
position. If he was uncertain as to what he 
should do, he should have brought the matter to 
the attention of the Board. He did not. The Law 
Judge did not deal with this issue nor did he 
deal with the Superintendent's failure to 
ascertain that Miranda, the teacher who (sic) he 
recommended to the Board of Education for 
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appointment as a Teacher of the Handicapped, held 
the appropriate certification. (emphasis supplied) 

(Exceptions, at p. 45) 

The reply thereto from respondent states: 

Once again, the petitioner h-:-s resorted to the 
use of false statements 1n an attempt to 
discredit the findings of the Administrative Law 
Judge. On page 45 of the exceptions, between 
line 20 and 30, a statement is made by the 
petitioner. This statement is absolutely false. 
A review of Ex. P-35 will show that the 
resolution did not transfer Anna Miranda from 
Comp. Ed. to the teacher of the handicapped. 
That particular resolution specifically states 
that she was "termin~ated". The repeated use of 
the words "re-assigned" and "transfer" is another 
attempt by the Board of Education to mislead and 
misdirect the attentions of the Commissioner. 
None of the resolutions introduced by the Board 
of Education into evidence used those words. The 
words that are used are "terminate" and 
"appoint". It is submitted that the words used 
in the resolutions have quite a different meaning 
than the words used by the petitioner in its 
exceptions. 

The Commissioner should note that the Superinten
dent's failure to ascertain whether or not 
Anna Miranda held the appropriate certificate is 
not an issue in this matter. However, the 
Superintendent of Schools presented lengthy 
testimony, as did his secretary, with regard to 
the problems encountered with Miss Miranda's 
certification. This testimony reflects the 
efforts of the Superintendent of Schools to 
resolve this problem. The Superintendent was 
not, as the Board of Education suggests on 
page 46 and 47 of their exceptions, concerned 
about additional courses, rather he was concerned 
about whether or not Miss Miranda was certified 
to teach the course to which she had been 
assigned. See Ex. R-77. He employed all the 
forces that were at his command. In addition to 
speaking to Miss Miranda himself, he enlisted the 
aid of his secretary, Mr. Blak~ and Mr. Palumbo. 
(XXVIIT163:12-22) (emphasis in text) 

(Reply Exceptions, at pp. 47-48) 

Exhibit P-35, Board minutes of the meeting held on 
August 10, 1982, states: 
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Appointment - Ana Mirand~Te11che_!_of _J;_~_Jiandi
capped 

Mr. Ferullo moved, seconded by Mr. Lorenz for the 
adoption of the following resolution: 

BE IT RESOLVED, that the Board of 
Education accept the recommendation of 
the Superintendent of Schools that Ana 
Miranda be terminated from the Title 
!/Compensatory Education Program; and 

BE IT FURTHER RESOLVED, that Ana 
Miranda be appointed as Teacher of the 
Handicapped assigned to the Roosevelt 
School for the 1982-83 school year at a 
salary at the rate of $18,590. 

On roll call resolution was unanimously adopted. 
(emphasis supplied) (P-35) 

P-34, Board minutes dated September 14, 1982, states: 

Ana Miranda - Teaching AppointmentRes_~indt'!Q 

Mr. Lorenz moved, seconded by Mr. McLellan for 
the adoption of the following resolution: 

WHEREAS, Ana Miranda has not submitted 
a New Jersey certificate for Teacher of 
the Handicapped; and 

WHEREAS, pursuant to Title l8A:27-2, 
employment without a certificate is 
prohibited and illegal; therefore 

BE IT RESOLVED, that the Board of 
Education accept the recommendation of 
the Supt. of Schools that the 
resolution of the Weehawken Board of 
Education is in conformity with the t 
New Jersey State Statutes and that the 
prior resolution appointing Ana 
Miranda, a non-certificated teaching 
staff member, be rescinded effective 
immediately. 

Comment - Mr. Pizzuta indicated that this action 
to remove Ms. Miranda a Special Ed teacher due to 
her lack of appropriate certification by two (2) 
academic credits short of what is required is 
truly unfortunate. However, the law is clear in 
this matter and the action must be taken. 
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On roll call resolution was unanimously adopted. 
(P-34) 

The Commissioner's review of the facts related to Charge 11 
leads him to the same finding as the ALJ concerning Charge 11 
herein. The ALJ concludes: 

The Board acted according to its own perception 
at that time in approving said recommendations, 
which in turn triggered the short-lived 
litigation and the necessary consultation of 
legal counsel. The Board must therefore be 
estopped from self-exoneratton by its effort to 
place full t;esponsibility on its Superintendent 
and the uttltzation of this charge as a basts for 
seeking his dismissal. (emphasis supplied) 

(Initial Decision, ante) 

These resolutions reveal, on face, that it was the Board 
itself. upon the recommendation of the superintendent. which acted 
1n September 1982 to terminate Ms. Miranda's employment in the 
district because she failed to timely acquire proper certification 
for Teacher of the Handicapped. The fact that Ms. Miranda 
ultimately prevailed in a law suit which restored her to her 
previously-held position cannot be attributed exclusively to the 
superintendent. First, responsibility for hiring and dismissing 
employees ultimately lies with the Board, not its agents. 

Further, the Commissioner notes his assumption that the 
Board employs counsel at all times to advise it on complex areas of 
the law such as that in question on this charge, tenure acquisition 
for supplemental teachers. It cannot lay the blame for such actions 
as found to have occurred in this charge solely at the feet of 
respondent when said counsel ought to have been consulted too. In 
this regard the Commissioner notes with approval the ALJ's judicial 
notice of the extensive litigation on this issue before and after 
Spiewak v. Rutherford Bd. of Ed., 90 N.J. 63 (1982) amid which the 
matter concern1ng Ms. M1randa occurre~ The complexity of this 
issue is underscored by the fact that the Appellate Division held in 
Point Pleasant Beach Teachers Association v. Board of Education of 
the Borough of Po tnt Pleasant Beaqh, 173 N.J. Super. lil (App. D1 v. 
1980) that employees such as Ms. M1randa who held Title I and Camp. 
Ed. positions were not entitled to tenure until reversed by the 
Supreme Court of New Jersey in Spiewak, supra. Thus, the 
CollllDissioner•s review of the matters is in accord with the ALJ'a 
that respondent acted "in good faith in a clearly open-handed manner 
according to his perception of the law at that time. and fully 
communicated his position in making ~JI!!!l~!l~tions to the Board." 
(emphasis supplied) (Initial Decision, ant~) 

Later, the ALJ states, "concerning all of the charges 
certified by the Board, I find them to be mostly spurious, 
synthetic, petulant and banal." (Id.) The examples cited above 
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concerning charges deemed by the AW to be unproved bespeak the 
Commissioner's accord with the AW's conclusions concerning the 
charges as a whole. 

As to Charges l, 2, 3, 15 and 20 in which the Commissioner 
agrees with the AW who established these charges to be true and, as 
to Charges 17 and 18 in which the Commissioner agrees with the AW 
who established these charges to be partially true, the Commissioner 
is convinced that such circumstances, while demonstrating conduct on 
the part of a superintendent less than commendable, warrant no 
further penalty in light of the difficult circumstances under which 
he was compelled to conduct his duties. The Commissioner so finds, 
noting the reasons expressed by the AW in the initial decision as 
amplified in the Commissioner's decision dated January 22, 1987. 
Therein it states in pertinent part: 

Clearly, we have here a classic case of lack of 
communication and cooperation between the 
superintendent and the Board of Education. The 
evidence indicates that the Board determined that 
it wished respondent to be dismissed. It engaged 
in a series of actions designed to make life 
difficult for him and to circumvent totally all 
freedom of action the superintendent might 
otherwise enjoy. It thwarted his attempts to 
implement his administrative duties to the point 
where there have been serious breaches of the 
division of policy development and implementation 
thereof, as noted by the AW on pages 67-68 of 
the initial decision. 

On the other hand, it is equally clear that 
respondent determined to resist in every way 
poss~ble what he viewed as the Board's 
interference with the management of his 
district. In so doing, he appears to have sought 
to return, measure for measure, what he perceived 
to be the overbearing actions of individual 
members of the Board. The question then arises 
as to whether any such transgressions on the p~rt 
of the superintendent constitute just cause 'to 
dismiss or reduce his compensation, as set forth 
in N.J.S.A. 18A:6-10. Under the circumstances, 
the Commissioner concurs with the AW that no 
further penalty is appropriate. 

The Commissioner is in agreement with respondent 
that despite the submission of hundreds of 
exhibits, and notwithstanding the Board's 
reliance upon its "policies" in certifying these 
charges against respondent, nowhere is there to 
be found in the record a copy of the district 
policy handbook or school code embodying said 
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policies. The Commissioner notes with approval 
the statements contained in respondent's reply 
exceptions: 

***Not one provision of this code was 
introduced by the petitioner, even 
though they testified that the 
Weehawken School Code is the adopted 
policy of the Board of Education.*** 

It is submitted that the petitioner has 
the burden of proof with regard to 
these charges. They have the burden to 
present the Weehawken School Code which 
reflects the policy of the Board of 
Education. They have failed to do so, 
not because of an oversight, but 
because the Weehawken School Code does 
not support their position. 

It did not escape the Administrative 
Law Judge *** that the witnesses 
presented by the Weehawken Board of 
Education have attempted to construe 
their directive!! as the policy of the 
Weehawken Board of Education. These 
directives, issued outside of the 
regular Board of Education meetings, 
almost always came from individual 
Board of Education members. (emphasis 
in text)(Reply Exceptions, at pp. 90-91) 

The Commissioner concurs with these statements 
and adopts them as his own. His review of the 
transcripts convinces the Commissioner that 
respondent was, in fact, responsive to the 
inordinate number and kinds of "directives" 
demanded by said individual board members. (See 
Exhibits P-2, 8, 14, 15, 20, 36, 70, 71, 72, 74, 
and 85; R-65 and 89. ) However, as noted by the 
ALJ, respondent was under no obligat£.on 
whatsoever to respond to any directives save 
those properly promulgated by the Board as a 
whole at official public meetings. (See N.J.S.A. 
18A:l7-20 and N.J.S.A. lBA:ll-1.) ----

Moreover, the Commissioner agrees with the ALJ's 
summation of the general conditions of the 
Weehawken school operations which may have been a 
factor in the certification of the instant 
charges, as set forth on pp. 66-67 of the initial 
decision. He surmises, as did the ALJ, that such 
circumstances were likely an unfortunate 
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predicate to the filing of the instant tenure 
charges and created a hostile atmosphere in which 
to perform the tasks statutorily mandated to be 
carried out by the superintendent.*** 

***The Commissioner also agrees with the AW's 
findings that while respondent did not always 
demonstrate sound judgment in dealing with the 
situations presented to him, under the difficult 
circumstances that exist in the district, no 
further disciplinary action is appropriate. See 
In the Matter of the Tenure Hearing of Joseph A. 
Maratea, School District of the Township of 
Riverside, Burlington County, 1966 $.L.D. 77, 
aff 1 d State Board 106, aff 1 d New Jersey Superior 
Court, Appellate Division 1967 S.L.D. 351. 

The Commissioner encourages the Weehawken 
District to implement the recommendation of the 
ALJ found on page 68 of the initial decision that 
"the Superintendent and Board initiate plans to 
include its administrative staff as participants 
in workshop meetings conducted by an employed 
educational consultant, which should be designed 
to correct the misperception of roles which has 
been so divisive." Additionally, the Commis
sioner hereby directs individual members of the 
Board to cease from occupying the time and energy 
of the superintendent with personal and indi
vidual information. responses. directives, etc .• 
as distinguished from those communications to the 
superintendent from the Board as a whole. 

(Id., at 85-88) 

Accordingly, the Commissioner adopts the initial decision 
for the reasons stated therein as amplified herein. N.J.S.A. 
52:14B-10(d) The Commissioner directs that Respondent Onorevole be 
immediately reinstated to his tenured position of employment as of 
the date of this decision. He further directs that respondent be 
compensated for the 150 days of salary and benefits lost as a result 
of his suspension without pay in accordance with the Order of the 
Honorable Timothy N. Tuttle, dated January 24, 1986, presuming that 
the Board has not already complied with such directive upon issuance 
of the Commissioner 1 s decision which was the subject of the remand 
herein. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

August 31, 1987 

182 

You are viewing an archived copy from the New Jersey State Library.



~tatr ttf N rm lfl'rlll'!J 

OFFICE OF ADMINISTRATIVE LAW 

JOSEPH PEZZULLO, 

Petitioner, 

v. 

DOARD OP EDUCATION OP 

THE TOWNSHIP OP WILLINGDORO, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU '198-86 

AGENCY DKT. NO. 9-l/86 

Jeffrey A. Da.rtges, Esq., for petitioner 

John T. Barbour, Esq., for respondent (Barbour&: Costa, attorneys) 

Record Closed: October 25,1986 Decided: December 9, 1986 

BEFORE DANIEL B. MC KEOWN, ALJ: 

Joseph Pezzullo (petitioner), who has been employed by the Willingboro Township 

Board of Education since 19'11 as Coordinator of the Alternate Sehool, seeklf. a declaratory 

judgment that the underlying duties and responsibilities he performs and has performed 

under that title are synonymous to the duties and responsibilities of the position "school 

principal". Petitioner seeks an Order from the Commissioner of Education by which the 

Board would be directed to recognize his employment as coordinator to be in fact and in 

law employment as a school principal and, as such, to be credited with seniority in the 

position of principal and to be paid according to the principal's salary policy. 

After the Commissione~ of Education transferred the matter to the Office of 

Administrative Law as a ~ontested case under the provisions of N.J.S.A. 52:14F-l ct ~··a 

NewJersev Is A11 Fqua/ OrJ•ortwtily £mpluyer 
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OAL DKT. MO. EDU 798-86 

hearing was scheduled and conducted September 29, 1986 at the Willingboro Township 

Municipal Court, Willingboro. The record closed October 25, 1986, upon receipt of the 

Board's reply letter memorandum. 

BACKGROUND FACTS 

The parties do not dispute that the following facts are established by a 

preponderance of credible evidence of record. Petitioner was initially employed by the 

Board during October 1970 as its coordinator of community affairs. In that capacity, 

petitioner was responsible for the institution of a drug abllSe program for junior and senior 

high school pupils in the Willingboro Township public schools. His duties included the 

preparation of Cilms, lectures to teachers and pupils, individualized and group pupil 

counseling on a referral basis and the llSe of outside agencies towards an effective drug 

abllSe education program. Petitioner was hollSed in the Board's administration building 

and traveled from school to school within the district to carry out his duties. 

During the following 1971-72 academic year, the State Law Enforcement Planning 

Agency (SLEPA)l awarded the Board a grant in the amount of 75 percent of the funds 

necessary to commence an alternate school program. The Board funded the remaining 25 

percent of the total cost. The alternate school, then located in a rented building on State 

Highway 130 separate from other schoolhollSes owned by the Board, was designed to 

segregate from the Board's general pupil population pupils in grades seven through ten in 

need of drug abllSe counseling during their formal academic training. Petitioner was 

appointed coordinator of the alternate school at which 17 pupils were initially assigned 

who were regularly enrolled at one of the Board's other public schools in the district. 

Pupils referred for attendance at the alternate school by their regular classroom teachers 

in consultation with petitioner. 

Petitioner and two full time teachers worked with these pupils in drug abllSe 

counseling and the teaching of history, English, ~cience and mathematics. The curriculum 

followed at the alternate school was the curriculum otherwise adopted by the Board for 

its nonalternate public schools in the district. .\Cter being appointed coordinator, 

lSee N.J.S.A. 52:178-142. 
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OAL DKT. NO. EDU 798-88 

petitioner was told in 1972 to secure a principal's certiticate. Nevertheless, he ignored 

that advice until 1978 when he applied for and was issued the certificate. As a general 

rule, after a pupil spent one year at the alternate school he/she returned to their regularly 

assigned junior or senior high school in the Willingboro district and resumed their studies. 

It is noted that the title ''coordinator of alternate school'' is not a recognized title under 

the rules and regulations of the State Board of Education, N .J.A.C. G:ll-3.8, and that the 

Board's use of the title has not been approved by the Burlington County superintendent of 

schools. 

Alter SLEPA awarded the Board continued finanicial support for the alternate 

school program in 1972-73 and 1973-74, the Board commenced full financial support in 

1974-75 and to the present day the alternate school program is wholly funded from the 

Board's current expense budget. Over the years the physical location of the alternate 

school changed from the rented building on Highway 130 to a church in Willingboro for 

1972-73, to a building on Highway 130 for which on the Board's behalf petitioner and thQ 

superintendent negotiated a lease for 1975-76 and 1976-77, to four relocatable classrooms 

on property owned by the Board in 1977-78 to finally in 1982 its present location in the C 

Wing of the Board's Levitt Building which also houses the office of the superintendent, li 

private day care center and an adult program. 

The highest number of pupils assigned the alternate school in any given year 

occurred in 1975 or 1976 when approximately 58 pupils were in attendance one full year. 

Presently, 24 pupils are assigned the alternate school which by Board directive errective 

for 1985-86 serves selected pupils in grades eight through 12. The pupils are presently 

served by petitioner as coordinator, rive full time teachers and one part time teacher, one 

teachers' aide, and one secretary. While drug abuse education was the initial focus, pupil 

discipline including poor school attendance by pupils are the concerns being presently 

addressed by the alternate school. 

In support of the position that his employment as coordinator of the alternate 

school was and is employment as a principal, petitioner points out without contradiction 

from the Board that as the coordinator he is the only "administrator" at the alternate 

school; he reports directly to the Director of Secondary Education as do all other 

principals; he conducts two fire drills each :nonth as required of principals at N.J.S.A. 

18A:4l-land signs fire drill reports as the principal of the alternate school for submission 

to the Board secretary; he supervises maintenance of the C Wing ot the Levitt Building 
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OAL DKT. MO. EDU 798-86 

which houses the alternate school and submits appropriate work orders as the principal for 

work to be done; he maintains daily pupil attendance records in his office, as well as pupil 

discipline records, grades and test score; he prepares academic programs for each 

assigned pupil; he attends principal meetings called by the Director of Secondary 

Education; he carries out directives issued to principals by the Director of Secondary 

Education and by the Board through memoranda issued by the Board secretary; the 

alternate school is and has been departmentalized for pupil instruction; and, all pupils 

assigned the alternate school are offered a daily 200 minutes of instruction in basic 

English and mathematics, algebra, science, reading, and business. Petitioner notes that no 

pupil assigned the alternate school receives formal academic instruction elsewhere other 

than the alternate school with the exception of extracurricular activities whi<eL are 

offered only at the pupil's regularly assigned schools. PetHioner also notes, without 

contradiction from the Board, that he evaluates the performance of teachers assigned the 

alternate school; he interviews applicants to be teachers at the alternate school; and, 

when appropriate, he recommends the nonrenewal of employment of nontenure teacher~ 

assigned the alternate school. Petitioner is also the pupil disciplinarian at the alternate 

school. He suspends pupils pursuant to authority granted principals at ~· !8A:37-4; 

he has appeared before the Board on three occasions seeking to expel pupils from the 

Willingboro school district; and, he conducts parent con!erenees regarding pupil 

suspensions. 

Petitioner does not dispute that pupils assigned the alternate school are recorded 

on the School Attendance Register, !!dM· 6:26-.l !!! ~·· as being enrolled in one of 

the Board's regular, nonalternative schools; that the alternate school was not separately 

monitored by the Department of Education as part of the evaluation process pursuant to 

the Public School Education Act of 1975, ~.l8A:7 A-1 et ~··and N.J.A.C. 6:8-6.1 et 

~·l that he does not perform all duties assigned the Board's two positions of high school 

principals at its Willingboro High and John F. Kennedy High nor of the positions 

elementary prin<lipal as such duties are set forth in the respective job descriptions. (P-2} 

(P-3); nor that approximately 1500 pupils are enrolled at each of the Board's two high 

schools or that approximately 100 teaching staff members are assigned each high school. 

An analysis of the job descriptions for the positions high school principal and 

elementary principal reveals the following. The high school principal is responsible to the 

Director of Secondary Education, the Assistant Superintendent of Schools, and the 

SUperintendent of Schools. The function of this position requires the high school principal 
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to be the responsible leader for all activities occurring in the building; for carrying out 

the policies of the Board; to implement the directions of the superintendent; and, to 

competently futrill all responsibility assigned. The positions stated requirements on the 

job description are principal's certificate following the acquisition of a :\laster's Degree, 

and five years experience in secondary teaching and/or administration at the high school 

level. A high school principal in the Board's employ is assigned 46 specific duties 

including, but not limited to, the planning and supervision of the total school curriculum, 

initiating and evaluating requests for new courses and programs, conducting in service 

staff training, initiating and implementing a program of extracurricular activities, to 

initiate and supervise guidance programs, to plan and implement special activities 

including graduation, honor society organization, and eareer day, to be actively involved 

in the school's parent teachers association, to be the curricular leader of the school, to 

take necessary measures to insure the school is approved by the middle states association 

and the Department of Education, to submit reports to the Department of Education, to 

the Director, the Superintendent and the Board as necessary, on all phases of the school 

program and to prepare annual text book lists. 

The job description for the position elementary prineipal states that this person 

is directly responsible to the Director of Elementary Education, then to the Assistant 

Superintendent of Schools, and to the Superintendent. The function of the elementary 

principal is to be the responsible leader for all activities occurring in the building; to 

carry out the policies of the Board; to be responsible for implementing the directions of 

the superintendent; and, to competently fulfill all responsibilities assigned. The 

elementary school prineipal job description assigns to that position 34 specific duties. 

Those duties include, but are not limited to, the planning, developing and implementation 

of district curriculum programs to be actively involved in the schools parent teacher 

assoeiation, to plan, prepare and implement in-service programs for teachers in the areas 

of reading, mathematics, social studies, science, writing, art, physical education, and 

music, to plan for fire drills, traffic control, safety and large group movement of pupils, 

and to assist supervisors in program improvement and development. The stated 

requirements for elementary principal are a principal's cer~ificate following the 

acquisition of a :\laster's Degree, five years experience in elementary teaching and/or 

administration at the elementary level. 

Petitioner produced as his exhibit a job description (P-4) for the position 

coordinator of the alternate school. The description was secured by petitioner from the 
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Board secretary who retrieved the document from an administrative manual. The Board 

secretary does not recall seeing the description on the Board agenda for approval nor 

could she verify that the description was formally adopted by the Board. Petitioner does 

recognize parts of the document; he simply has not seen the document as a unitary whole. 

Petitioner explains that the stated "function" on the description is his, but that the listed 

duties are not and have not been his duties as coordinator. The stated duties, petitioner 

explains, were his duties in October 1970 as coordinator of community affairs. Petitioner 

contends that his real duties are the duties of the high school principal as set forth in that 

job description (P-2). The stated qualifications for the position coordinator of alternate 

school requires a principal's certificate foUowing the acquisition of a :vlaster's Degree, and 

five years experience in teaching and/or administration. 

Petitioner admits the curriculum used at the alternate school is the curriculum 

adopted by the Board for use in its regular schools and that the alternate school focuses 

on very basic courses. Petitioner does not conduct in-service programs for teaehers 1 

other than talking with them on a one to one basis. Petitioner is not obligated nor does he 

plan and implement extracurricular or special school activities such as graduation, honor 

society organizations or career days at the alternate school. These kinds of activities lll'e 

available to pupils in the alternate school only at the regular high schools in Willingboro. 

Pupils are not graduated from the alternate school; rather, they are graduated from either 

the Willingboro High School or from the John F. Kennedy High School. The alternate 

school has a nonfunctioning parent teachers association. Petitioner has not assumed the 

role of curricular leader in the alternate school because the alternate school curriculum is 

the curriculum adopted for use in the regular high schools and, consequently, he rarely if 

ever initiates and evaluates proposed new courses or new programs. 

While petitioner is a member of the Willingboro Administrators Association as 

are baste skills coordinators following a unit clarification ruling by the Public Employment 

Relations Commission, ~· 34:13A-5.2, his salary as coordinator of the alternate 

school is not established according to the principals' salary policy (J-l) or that the amount 

he is paid is lesser than he would be paid if his salary was set according to that policy. 

The Board, never having appointed petitioner as a principal, does not recognize petitioner 

having attained tenure or seniority in the position and category of principal. 

The evidence of record shows that while in the past unidentified board members 

informally questioned why petitioner was signing certain reports as principal and that the 
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superintendent informally discussed petitioner's title with some other board members, 

petitioner did not lay claim to the superintendent nor to the Board that the duties he 

performs constitute de facto performance as a principal until the present Petition for 

Declaratory Judgment was filed. 

During the pendency of this matter the Board acted during June 1986 to 

eliminate the alternate school and hence abolish the position coordinator of the alternate 

school. Shortly thereafter, the Board recreated the alternate school and recreated the 

position coordinator of the alternate school which petitioner continues to occupy. 

This concludes a recitation of all relevant facts of the matter upon which the 

claims of the parties are based. 

ARGUMENTS OF THE PARTIES 

While petitioner does not specifically contend that the Board's action in this 

matter constitutes bad faith or represents an evil intent to evade the tenure statutes, it 

can be inferred that bad faith and evasion forms the bases for his claim. Petitioner doe~ 

claim the facts show the duties he performed since 1971 as coordinator of the alternate 

school constitute his employment to be that of principal of the alternate school and that 

as such he is entitled to a recognition of having acquired a tenure status in the position of 

principal, he is entitled to seniority and he is entitled to future compensation according to 

the rates in the principal's salary guide and he is entitled to retroactive compensation 

under ~· 18A:l1Hl for having performed as ~~school principal since 1971. 

The Board argues that petitioner's claim must be dismissed through the 

application or .!!:::!:!:£• 6:24-1.2, the 90 day administrative rule, by the application of the 

doctrine of laches, and rinally, the Board contends the petition shoul<l be dismissed for 

failure of petitioner to establish by a preponderance of credible evidence that he is 

entitled to any of the relief he seeks. Alternatively, the Board contends that that short of 

a dismissal the only appropriate order to be entered is a remand to the Board for it to 

seek a determination from the Burlington County Superintendent of Schools regarding the 

seniority category to which the position coordinator of the alternate school should be 

allocated. 
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DISCUSSION OF LAW AND CONCLUSIONS 

!:. 
The 90 Day Rule and Laches 

The 90 day rule, N.J.A.C. 6:24-1.2, and the doctrine of laches bars relief would 

bar retroactive monetary relief should the conclusion be reached here petitioner, as 

coordinator, served the Board as principal. This is so for the rule requires a petition to be 

filed " • • • no later than the 90th day from the date of receipt of the notice of a final 

order, ruling or other action by the district board of education which is the subject of the 

requested contested case hearing." 

Recall that this matter is a contested ease by virtue of petitioner seeking a 

declaratory judgment under N.J.A.C. 6:24-2J which is a ruling" • • • with respect to the 

applicability to any person, property or state of facts of any statute or regulation. 

enforced or administered by the commission." Petitioner has been serving as coordinator 

of the alternate school, which he now claims is service as a school principal. Petitioner 

knew since 1971 his salary has not been established by the Board according to the salary 

policies for other school principals it employs. Yet, petitioner waited until .January 9, 

1986 to contest those asserted wrongful salary determinations. Laches, the equitable 

principle aimed to promote justice, would prohibit retroactive monetary relief to 

petitioner. because of the unreasonable delay in asserting his claim. Lavin v. Hackensack 

Bd. of Ed., 90 .!':!.::!· 145, 152 (1982). This is so even in light of ~· l8A:6-U which 

provides in full as follows: 

A person who holds de Cacto any office, position or employment in a 
school district and who performs the duties thereof shall be entitled 
to the emoluments and compensation appropriate thereto for the 
time the same so held in fact and may recover therefore in any court 
of competent jurisdiction. 

What petitioner seeks here is a legal determination from the Commissioner 

which would be binding upon the Commissioner as well as upon the parties to this action 

that his service to the Board has been that as principal. Petitioner easily could have 

sought such a declaration early on in order to vindicate his salary rights. That he elected 

to wait until January 9, 1986 to file an application Cor declaratory judgment is an 
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inexcuseable delay which prohibits any retroactive salary relief for the yel.li'S 1971 through 

1984-85. 

~· 6:24-1.2 prohibits salary relief for the 1985-86 year. Petitioner knew, or 

shOuld have known, by at least September 15, 1986, the approximately first pay date for 

the 1985-86 year the level at which his salary had been established by the Board. Had 

petitioner disagreed with that salary at that time he easily could have Cited either a 

regular Petition of Appeal or an application for declaratory judgment. Nevertheless, 

petitioner did not comply with the 90 day rule by waiting until January 9, 1986 to file the 

application for declaratory judgment. 

Neither the 90 day rule nor the doctrine of laches, nevertheless, applies to 

petitioner's requested relief of seniority credit. This is so for the question is presented by 

way of a application for declaratory ruling whether petitioner's service to the Board is 

that of a principal or in some other category in which seniority would accrue. The subject. 

of petitioner's requested contested case hearing is the Board's view that he has not 

acquired tenure in the position of principal nor has he acquired seniority in the category 

of principal. If petitioner has been employed as a principal given the facts of the case, 

the tenure statute is self-effectuating and the benefits conferred thereby accrue. Thus, 

neither laches nor the 90 day rule can bar one who served the requisite period of time in a 

particular position in the employ of the Board from having the statute confer upon that 

person a tenure status. 

In conclusion, and if petitioner prevails on the merits, the doctrine of taches bars 

retroactive salary relief between the period 1971 through 1984-85. The 90 day rule bars 

salary relief for the 1985-86 school year. Tenure and seniority credit is not barred by 

either the doctrine or laches or the 90 day rule of N.J.A.C. 6:24-1.2. 

n. 
The Merits 

While the position of principal is recognized throughout the school laws and the 

regulations of the State Board of Education, there are few duties prescribed that position 

by the statutes or by administrative rules. See, N.J.S.A.l8A:25-5 (principal to file annual 

reports with the superintendent), N.J.S.A. l8A:37-4 (authority of the principal to suspend 
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pupils) , ~· 18A:4G-7 (the principal's authority to exclude pupils who are ill), ~· 

18A:41-1 (the principal's duty to oonduct fire drills), N.J.S.A. 18A:41-2 (the principal's duty 

to ensure fire and smoke doors are closed), ~· 40:54-9 (appointment of a principal on 

board of trustees of free public library); and, generally, N.J.A.C. 6:1-1 ~ ~· See also, 

Viemeister v. Bd. of Ed. of Propsect Park, 5 N.J. Super. 215 (App. Div. 1949). In Bennett v. 

Bd. of Ed. of Twp. of :Vtatawan, 1939-49 ~· 119, 122, afr'd St. Bd. of Ed. 1939-49 S.L.D. 

127 (\944), the Commissioner, in deciding tenure charges brought by the board against 

Bennett, the high school principal, commented "(I} t appears that very few duties of a 

principal are prescribed by statute. It is apparent, therefore, that, while certain powers 

and duties may be deemed to be inherent in the principalship, the board of education and 

the supervising principal [superintendent] must, in the main, delegate and define the 

duties and responsibilities of the principal." In order for the Board to delegate and define 

the duties and responsibilities of the principal, it must in the first instance appoint one to 

that position. Absent affirmative appointment by the Board as principal, the duties 

assigned and/or performed with tacit Board approval by petitioner, in light of th!$ 

eircumstances, will determine whether he is and has been a de facto princip!l!. 

Petitioner oontends that because he was the sole "administrator" assigned the 

alternate school, and in light of~· 6:8-4.3 and the Board's requirement he possess a 

principal's certificate as coordinator, he is a princpal and entitled to all benefits of that 

position. PoUowing the adoption of !:.· 1975, c. 212, eC!ective July 1, 1975, the Public 

School Education Act of 1975, codified at~· 18A:7A-I, t-he State Board of Education 

adopted rules and regulations which define the standards and procedures of evaluation, as 

well as classification and enforcement of a thorough and efficient system of free public 

schools. One of those rules, ~· 6:8-4.3, upon which petitioner seeks to support his 

claim, provides in part as follows: 

a. Teaching staff members shall be employed by the district board 
of education based upon the specific instructional needs of 
pupils in the district and each school within the distriet. The 
district board of education shall provide certified personnel 
needed to implement a thorough and efficient system of free 
public schools. 

• • • 
c. Rules on the principal are: 

1. Each school shall be assigned the services or a full time 
nonteaching principal to be responsible for administration 
and supervision of the school. 
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2. A district board of education, upon advice of the chief 
school administrator, may request from the commissioner 
an exception to the provision of· :'II.J.A.C. 6:8-4.3(c)l 
••• 

A definition of "school" as used within the context of this rule does not appear in 

State Board rules and regulations nor .in Education Law, N.J.S.A. l8A:H ~ ~· "Public 

school" is defined at N.J.S.A. 18A:H as "• • • a school, under college grade, which 

derives its support entirely or in part from public funds." This definition, for purposes of 

the rule requiring a nonteaching principal be assigned each school is of no assistance. 

Nevertheless, the term ''school" in the context so used by the State Board can be gleaned 

from other rules and regulations it adopted pursuant to the Public School Education Act. 

Specifically, and at the secondary level, each school is obligated to work towards state 

adopted outcome and process goals,~· 6:8-2.1; each school must develop a written 

educational plan,~· 6:8-3.1; each school must develop, in consultation with teaching 

staff members, pupils, parents and other district residents, written educational goalslf 

objectives, standards, and action plans, ~· 6:8-3.2 and 3.3; each school mw~t develop 

a curriculum in consultation with teaching starr members, ~· 6:8-3.5; and, the 

board shall provide certified personnel needed to implement a thorough and efficient 

system of free public schools including but not limited to the teaching of art, foreign 

language, instructional media, music, physical education, reading, speech, and vocational 

education, ~· 6:8-4.3. 

When the function of the alternate school is compared to the comprehensive 

nature of a high school for purposes of the Public School Education Act and the rules and 

regulations adopted by the State Board of Education thereunder, it becomes manifestly 

clear that the alternate school is not a school within the meaning of N.J.A.C. 6:8-4.3(c)l. 

This is so for the alternate school serves a highly limited pupil population; it has no 

independent curriculum of study other than the curriculum generally adopted by the Board 

for use in its nonalternate high schools; it has no independent standards and goals 

applicable to its students; and, the program offered at the alternate school is severely 

restricted to very basic academic courses. Pupils are not graduated from the alternate 

school; pupils at the alternate school have no opportunity to take foreign languages, 

physical education, art, music, nor do they have ready access to a library, within the 

construct or the alternate school. Rather, pupils must return to their regularly assigned 

schools in the Willingboro district in order to be afforded these courses and services. At 

best, the alternate school must be seen as a program part of the whole program of the 
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regular high schools of the Willingboro district. It may not be validly seen as a separate 

school within the context of~· 6:8-4.3(c)l which requires "Each school • * *" to be 

assigned a full time nonteaching principal. 

N'ext, the evidence of record leads me to conclude that the duties performed by 

petitioner are such that, according to the job descriptions of high school principal adopted 

by this Board, he has not performed duties of a school principal and the Board did not 

intend to engage him as a school principal. The fact that petitioner suspended pupils, 

attended meetings with the director of secondary education, evaluated the performance 

of teachers assigned the alternate school, conducted fire drills and signed reports thereof 

for submission to the Board secretary, though generally performed by a principal, are not 

the sum and substance of duties of the position of principal. Totally absent from 

petitioner's duties are the responsibilities of curricular leader, in service training of 

techers, organization of the total school program so as to afford pupils a thorough and 

efficient program of education, and the larger management style duties expected of 

principals including the coordinated use of all resources towards a comprehensive program 

of education in the school. Petitioner's duties as coordinator of the alternate school 

appear to have developed over the years according to what he perceived to be the im;:>lied 

scope of his authority. It cannot fairly be said petitioner arbitrarily usurped several 

statutory duties of the principal position for the Board apparently provided petitioner 

little guidance in his job. It does appear, nevertheless, that petitioner did exercise the 

authority to suspend pupils as the situation warranted but he knew his position title was 

not principal. · 

It is of no assistance to petitioner that the Board required him to possess a 

principal endorsement for the job title coordinator of the alternate school. Boards of 

education have authority to establish greater requirements for positions than the 

minimum standards for teacher certification in a pllrticular area. VanOs v. Bd. of Ed. of 

Cinnaminson, 1977 S.L.O. 1040, 1043; Eagan et Iii. v. Old Bridge Twp. Bd. of Ed., 1983 

S.L.D. -, aff'd St. Bd. of Ed., 1983 S.L.O. -, aff'd Superior Court of New Jersey, App. 

Div. Dkt. No. A-l7D-83T3 (Feb. 4, 1985). Greater requirements established by a board for 

a particular position may not be unreasonable and may not be in contravention of any 

statute or regulation. Tirico v. Little Ferry Bd. of Ed., 1984 S.L.D. - (Oct. 21, 1983). 

According to the State Board rule, N'.J.A.C. 5:11-10.4, which has been in effect since June 

11, 1976, 8 N.J.R. 327, a principal endorsement "• • • is required for positions of principal 

or vice-principal. Holders of this endorsement :nay supervise instruction, and may also 
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serve as assistant superintendent of schools, and as assistant superintendent in charge of 

curriculum and/or instruction." Accordingly, because this Board required a principal 

endorsement to be possessed by petitioner for his employment as coordinator does not 

inescapeably lead to the conclusion that he was a ~ facto principal. Nevertheless, it is 

true ~· G:ll-3.6 obligates boards of education to assign recognized position titles to 

teaching staff members. The rule iurther obligates boards to seek approval of the county 

superintendent or schools for the use of unrecognized position titles prior to making 

appointments of persons to such titles. Coordinator of the alternate school is not a 

recognized title. This Board did not first seek authorization from the Burlington County 

superintendent of schools to use that title. Even though the Board committed this 

procedural error, the absence of approval by the Burlington County superintendent of 

schools for the use of the title coordinator of the alternate school cannot, in the 

circumstances of a full plenary hearing and a consideration of all relevant competent 

evidence as to the duties performed by petitioner, give to petitioner the benefits of the 

position principal to which he otherwise is not entitled. Petitioner did not establish by at 

preponderance of credible evidence that this employment as coordinator of the alternate 

school since 1971 has been as a de facto principal. 

The case of Amato v. Bd. of Ed. of Hudson County Area Vocational and 

Technical Schools, 1984 S.L.O. (Nov. 8, 1984), is inapposite. Amato was appointed by the 

position job placement coordinator without being in possession of certification. Job 

placement coordinator is not a recognized title in State Board rules and the board, 

believing that it was acting properly, did not seek prior approval of the county 

superintendent of schools for the use of such title. When the board subsequently 

determined that certification was necessary, it sought to terminate the employment of 

Amato. It was found that the Board appointed Amato to the position of job placement 

coordinator, Amato performed the duties of job placement coordinator, Amato was 

eligible for emergency certification at the time of initial employment, and Amato served 

the requisite period of time to have achieved a tenure status. Here, petitioner was not 

appointed as principal and it has been found he did not perform the duties of principal. 

Luppino v. Bd. of Ed. of the City of Bayonne, 1980 S.L.D. 1028 is also inapposite. 

While Luppino claimed the title and benefits of "principal of home instruction", the board 

appointed him to that very same position. Consequently, it was found Luppino enjoyed 

employment as principal of home instruction. Here, petitioner was not appointed hy the 

Board to the position of principal. 
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While 1 CONCLUDE petitioner has failed to carry his ultimate burden of 

persuasion that he performed as de facto principal of the alternate school while employed 

in the unrecognized title coordinator of the alternate school and is, accordingly, not 

entitled to the benefits and privileges of the principal position, the Board is nevertheless 

directed to adopt a job description for the position coordinator of the alternate school and 

submit that job description to the Burlington County superintendent of schools for his 

assignment of an appropriate certificate to be held by the person in that title. 

Having found and concluded that petitioner, as coordinator of the alternate 

school since 1971, has not provided services as a principal and is not entitled to the 

benefits of that position, it remains to be determined the seniority category into which 

such service belongs under~· 6:3-lJO. Specifically,~· 6:3-lJO(g) provides in 

full as follows: 

Where the title of any employment is not properly descriptive of the 
duties performed, the holder thereof shall be placed in a category in 
accordance with duties performed and not by title. Whenever the 
title of any employment shall not be found in the classification rules 
or in these rules, the holder of the employment shall be classified as 
nearly as may be according to the duties performed • • • 

Categories of seniority are set forth in ~· 6:3-1.10(1). Having found 

petitioner did not perform the duties as principal, he has performed duties beyond that of 

teacher in view of the fact he supervised and evaluated the performance of teachers. The 

category most closely compatible with the duties performed by petitioner is that of 

"supervisors" at ~· 6:3-IJOQ)lO. Consequently, I CONCLUDE that petitioner's 

seniority as coordinator of the alternate school has been as a supervisor at the secondary 

level. Secondary, it should be noted, is defined at N.J.A.C. 6:3-lJO(l)lS as follows: 

The word "'secondary"' shall include grades 9-12 in all high schools, 
grades 7-8 in junior high schools, and grades 7-8 in elementary 
schools having departmental instruction. 

While the evidence of record is not all that clear whether pupils in grades seven 

and eight who were originaly assigned the alternate school in its early years came from 

elementary schools having departmental instruction or junior high schools, it is clear that 

the focus of the alternate school was on the upper grade pupil. 
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Declaratory judgment must be entered on behalf of th~ Board of Education that 

the position coordinator of the alternate school is not equivalent to the position of school 

principal and that petitioner is not entitled by law to tenure or seniority in the position 

and category of principal, and he has not established an entitlement to a higher salary. 
' 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J .S.A. 52:14B-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

DATE DEPARTMENT OF EDUCATION 

DEC 121986 
DATE 

sc 
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JOSEPH PEZZULLO, 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE TOWN
SHIP OF WILLINGBORO, BURLINGTON 
COUJ-:TY, 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The exceptions filed by 
petitioner and the Board's reply thereto were timely pursuant to 
N.J.A.C. l:l-16.4a, band c. 

This matter was opened by way of a Petition for Declaratory 
Judgment to construe the applicability of N.J.A.C. 6:8-4.3(c)l, 
6:11-3.6 and N.J.S.A. 18A:28-5 to petitioner's service rendered in 
the position of "Coordinator of Alternate School," a title which is 
unrecognized within the meaning of N.J.A.C. 6:11-3.6(b). 

More specifically, petitioner requests that: 

***the Commissioner of Education shall construe 
the provisions of N.J.A.C. [6:8-4.3(c)l], 
6:11-3.6, and N.J.S.A. 18A:28-5 and determine and 
declare that petitioner possesses the title of 
Principal in respondent's district, having served 
in this de facto position for more than three 
years while holding a valid principal certificate 
from the State of New Jersey, and that he be 
recognized as such for the purposes of any 
seniority determinations to be made by the 
respondent, and such other relief as the 
Commissioner may deem equitable and appropriat~. 

(Petition for Declaratory Judgment, at pp. 2-3) 

With respect to the construing of N.J.S.A. 18A:29-4.~, 
petitioner requests that 

***the Commissioner of Education*** determine and 
declare that the petitioner hold the title of 
principal and should be placed on the proper 
salary guide with other principles (sic), at a 
step commensurate with his academic preparation 
and years of service. (Petition, at pp. 3-4) 

The matter was accepted for declaratory judgment pursuant 
to N.J.A.C. 6:24-2.1 and transmitted to the Office of Administrative 
Law for proceedings. Subsequent to the t["ansmittal to OAL, the 
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Board raised the defenses of N.J.A.C. 6:24-1.2 and laches as barring 
the matter. With respect to this,-the· Commissioner is in agreement 
with the ALJ's conclusion that, &!Y~9 the circumstances of the 
insJ__aJ1Lmatte!_,' neither the 90-day rule nor laches bars declaratory 
judgment with respect to the issue of tenure and the accrual of 
benefits derived from that legislative status as tenure is 
self-effectuating so long as the precise conditions of statute are 
met. 

Further, the ,Commissioner is in full agreement that both 
the 90-day requirement and laches bar any declaration of retroactive 
salary relief essentially for the reasons stated in the initial 
decision. He finds the determination entirely consistent with North 
Plainfield Education Association v. Bd. of Ed. of North Plainfield, 
96 N.J. 587 (1984) and Weir v. Bd. of Ed. of Northern Valley 
Regi~ High School District, New Jersey Superior Court, Appellate 
Division, Dkt. No. A-3520-84T6, April 9, 1986, notwithstanding 
petitioner's arguments to the contrary. Unlike the tenure and 
seniority issues raised in the Petition for Declaratory Judgment, 
"notice" within the intendment of N.J.A.C. 6:24-1.2 had been 
provided for each year he voluntarily worked at the salary offered 
by the Board, yet at no time during his 13 years of service did he 
initiate any action to challenge the manner in which he was 
compensated. (See Conner et al. y. Board of Education of River 
~. decided by the Commissioner February 18, 1986, aff'd State 
Board October 1, 1986.) 

Contrary to petitioner's allegations in his exceptions, 
salary placement is not an entitlement unrelated to one's service as 
a teaching staff member. Thus, it is subject to both the 90-day 
time bar and laches. This does not mean, however, that prospective 
relief is barred if N.J.S.A. 18A:29-4.3 was found to be violated. 
It is stressed for the record that the Petition for Declaratory 
Judgment did not request retroactive salary relief but merely 
prospective relief which is consistent with the purpose of 
declaratory judgment. 

As stated in N.J.S.A. 2A:16-51, the purpose of declaratory 
judgment is to settle and afford relief from uncertainty and 
insecurity with respect to an individual's rights and 1tatus. It is 
ordinarily utilized to resolve cases where rights have ·not yet been 
invaded. Weissbard v. Potter Drug & Chemical Corp., 6 N.J. Super. 
451, 69 a.2g 559 (1949), aff'd 4 ~ 115, 71 a.2g 629 (1950) At 
the time of the acceptance of this matter for declaratory judgment 
petitioner had not been subject to any action calling into question 
his tenure and seniority rights and his request for salary relief 
was strictly prospective. 

Turning now to the substantive issue of tenure, Spiew~ 
Bd. of Ed. of Rutherford, 90 N.J. 63 (1982) is controlling and 
should have been expressly analyzed by the ALJ. The three-prong 
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test de~ived f~om that decision to ascertain one's tenure status is 
essentially as follows: 

)..-: Was a certificate required for the position? 

2. Did the individual possess the certification? 

3. Did he/she serve the requisite number of 
years? 

Unless an individual falls within the explicit exceptions 
in statute, he/she acquires tenure if the above conditions are met. 

It is uncontroverted that a certificate was required for 
the position petitioner occupies. There is no allegation that he 
did not possess certification appropriate to the position (at least 
from 1978 forward). Nor is there any doubt that he has served the 
requisite period of time. Thus, it is clear that petitioner is 
tenured in the position of "Coordinator of the Alternate School." 
What is not established is what the ~ certificate requirement 
for the position is since the Board failed in its responsibility to 
follow the mandate of N.J.A.C. 6:11-3.6(b) which reads: 

(b) If a district board of education determines 
that the use of an unrecognized position title is 
desirable, or if a previously established 
unrecognized title exists, such district board of 
education shall submit a written request for 
permission to use the proposed title to the 
county superintendent of schools, prior to making 
such appointment. Such request shall include a 
detailed job description. The county 
superintendent shall exercise his or her 
discretion regarding approval of such request. 
and make a determination of the appropriate 
certification and title for the position. The 
county superintendent of schools shall review 
annually all previously approved unrecognized 
position titles, and determine whether such 
titles shall be continued for the next school 
year. Decisions rendered by coypty 
superintendents regarding titles and certificates 
for unrecognized positions shall be binding upon 
future seniority determinations on a case-by-case 
basis. (emphasis supplied) 

Further, the record does not establish conclusively that 
the Board itself acted to require a principal certificate. The ALJ 
states in the initial decision, ~. as follows: 

Petitioner produced as his exhibit a job 
description (P-4) for the position coordinator of 
the alternate school. The description was 
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secured by petitioner from the Board secretary 
who retrieved the document from an administrative 
manual. The Board secretary does not recall 
seeing the description on the board agenda for 
approval nor could she verify that the 
description was formally adopted by the Board. 
Petitioner does recognize parts of the document; 
he simply has not seen the document as a unitary 
whole. Petitioner explains that the stated 
"function" OJ;l the description is his, but that 
the listed duties are not***· 

While the AW has determined that the position filled by 
petitioner required only a supervisor certificate, such 
determination was not within his authority. While it may well be 
that he is correct that the position requires only a supervisory 
certificate, the provisions of N.J.A.C. 6:11-3.6 vest the authority 
to reach such determination with the county superintendent. Thus, 
it is that individual who would examine the provisions of N.J.A.C. 
6:11-10.4, 10.8, and 10.9 (authorization and requirements for 
supervisor and principal certificates) in light of the job 
description and determine whether a supervisor certificate alone is 
required or a principal certificate, if more than supervision of 
instruction is involved, since both certificates authorize one to 
supervise instruction. Once that determination was made, the type 
of certificate designated would control the ~ of tenured position 
attained, i.e., supervisor or principal, and it would be binding for 
determining the seniority category the individual would fall within 
in future seniority determinations. N.J.A.C. 6:ll-3.6(b) 

Given the above, the Commissioner determines that the 
county superintendent is to review this matter forthwith so as to 
fulfill his statutory authority. The outcome of that determination 
will then control what type of tenured position petitioner enjoys 
and it will be binding whenever a seniority determination may be 
necessary in the future. 

To accomplish this, the Board is to immediately develop and 
adopt an accurate and thorough job description delinea~ing precisely 
what actual duties and responsibilities must be fulfilled/performed 
in the coordinator of alternate school position. This· is not to be 
perceived as an opportunity for the Board to cast the job 
description as the Board might like to see it in the future, but 
rather to reflect the actual duties expected of petitioner in the 
past. 

Turning to the issue of whether the alternate school is a 
"school" within the intendment of N.J.A.C. 6:8-4.3(c)l, the 
Commissioner determines that a declaration that one is in charge of 
a building pursuant to that regulation is not essential to the 
instant matter insofar as one need not be in charge of a building to 
be determined a principal. Luppif'!Q, §Upra Therefore, since the 
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Commissioner need not make a determination on the issue, he passes 
no judgment on the accuracy of the ALJ's analysis and conclusion and 
does not include such as part of the final decision in this matter. 

Insofar as petitioner's request for declaratory judgment to 
construe N.J.S.A. 1BA:29-4.3 is concerned, the record is clear that 
he is entitled by law to be on a salary guide as mandated by this 
statute whether he be tenured as a principal or a supervisor. The 
statute reads: 

The board of education of every school district 
employing one or more teaching staff members 
having full-time supervisory or administrative 
responsibilities shall adopt salary schedules for 
each school year that begins after the effective 
date of this act for all such members, except 
that for a superintendent of schools the board 
may adopt a salary schedule. Such salary 
schedules shall be subject to the provisions of 
N.J.S. 18A:29-4.1. Nothing contained in this 
section of the act shall authorize a board to pay 
an amount of salary less than the amount such 
member would be entitled to under any other law. 
The schedules adopted pursuant to this section 
shall be filed with the Commissioner of Education 
within 30 days after the adoption of each such 
schedule and the adoption of each subsequent 
revision of each schedule. 

However, even if it is determined by the county 
superintendent that the alternate school position was one requiring 
a principal certificate, this does not mean that petitioner has a 
statutory right to be placed on the salary guide for high school 
principal. N.J.S.A. 18A:29-4.3 allows for the adoption of more than 
one salary schedule. The precise salary schedule petitioner is 
placed upon pursuant to this regulation is a matter subject to 
negotiation and is not a right derived from school law. See Hyman 
v. Board of Education of the Township of Teaneck, decided by the 
State Board March 6, 1985, aff'd N.J. Superior Court, Appellate 
Division, February 26, 1986, cert. den. New Jersey c:;>upreme Court 
June 27, 1986. 

Therefore, it is ordered that petitioner be placed on. a 
salary guide adopted by the Board pursuant to N.J.S.A. 18A:29-4.3 
effective as of the date of this decision. He is entitled to no 
retroactive relief as previously determined herein. 
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In addition to the above, the County Superintendent of 
Schools is to cevfew all uncecogni·zed titles in use in the 
Willingboro School Oistcict to assuce that all ace in compliance 
with ~J~~~~ 6:11-3.6 so as to avoid a cepetition of costly 

:':. 1 i tigation such as herein which might not have occucred had the 
~ Board fulfilled its regulatocy responsibilities. 

::;• 

I 

' ' ·; 

~-
)~ 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

t. 
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S>tatr of NtlU ~rntr!J 

OFFICE OF ADMINISTRATIVE LAW 

THOMAS J. LOMBARDI, 

Petitioner, 

v. 
BOARD OF EDUCATION OF 

THE BOROUGH OF RUMSON, 

Respondent. 

James D. CuUip, Esq., for petitioner 

... 

INITIAL DECISION 

OAL DKT. NO. EDU 6808-86 

AGENCY DKT. NO. 331-9/86 

Brenda C. Liss, Esq., for respondent (McCarter & English, attorneys) 

Record Closed: December 3,1986 Decided: December 18, 1986 

BEFORE RICHARD J. MURPHY, ALJ: 

Thomas J. Lombardi (petitioner) is a special education teacher employed by the 

Board of Education of the Borough of Rumson (Board), and challenges its action in 

transferring him from his position as resource room teacher to the position of teacher of 

the trainable mentally retarded. Petitioner moved for judgment on the plea&ings and the 

Board made a cross-motion to dismiss the appeal, which was argued and granted on 

December 3, 1986, on the grounds that the petition was filed beyond the 9o-day period 

established by N.J.A.C. 6:24-1.2.(b), as discussed below. 

The petitioner's appeal was filed with the Commissioner of Education on 

September 16, 1986, and the matter was transmitted to the Office of Administrative Law 

as a contested case on October 10,.1986 where a pre hearing conference was scheduled for 

December 3, 1986. Prior to that, on October 23, petitioner moved for judgment on the 

New Jersey Is All Equal 0p(1tJrtunity Emp/uyer 
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pleadings, to which the Board of Education responded on November 10, with a cross

motion for dismissal. :-.lotions were argued on December 3 at 1:30 p.m., in Trenton, and 

the motion to dismiss was granted at that time. 

The !acts necessary t~ decide the motion are not in dispute. The Board voted on 

June ll, 1986, to transfer petitioner out of the resource room into a classroom for the 

trainable mentally retarded, effective September 1986. Petitioner was made aware of this 

action on June 12, when the minutes of the meeting reflecting the transfer were left in his 

school mailbox. Petitioner's appeal or the Board's action was mailed to the Commissioner 

of Education on September 16, and received by him on September 18, 1986, 98 days after 

petitioner reeei ved the notice of the vote to transfer. There is no dispute as to the above 

facts, and I so FIND. 

Petitioner claims that prior to the June Board meeting, he had 8. discussion with 

the Superintendent of Schools in which he was advised that he would not actually be 

transferred. (See, petitioner's certification, paragraphs three ll.nd four.) Petitioner also 

testified that he relied on that alleged representation from the Superintendent in not 

filing an appeal during the summer months. He further stated that he believed that the 

time of appeal would not begin to run until he was teaching the new class in September. 

The Superintendent denies this in a certification presented at the argument, but she does 

admit that she told petitioner in June that some adjustments would be made to ll.ddress his 

concerns regarding the mentally retarded class. In any event, the record reflects that the 

SUperintendent was present at the Board meeting on June ll, at which time the petitioner's 

transfer was voted upon. Further, it is clear that any discussion with petitioner occurred 

prior to that meeting. Thus, even if petitioner was erroneously advised by the 

Superintendent, it is clear from the facts that the Board voted with the Superintendent 

present to transfer petitioner after this conversation took place. I so FIND. 

The issue is whether petitioner is entitled to judgment on the pleadings or 

whether the petition should be dismissed as untimely under the 9!1-day filing period 

established by N.J.A.C. 6:24-1.2(b): 
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The petitioner shall file a petition no later than the 90th day 
from the date of receipt of the notice of a final order, ruling or 
other action by the district board of education which is the 
subject of the requested contested case hearing. 

Respondent argues that the 9o-day deadline established by the above regulation 

has l.Jeen strictly adhered to, and cites a number of prior decisions by the Co:nmissioner, 

as well as the opinion of the Supreme Court in North Plainfield Education Association v. 

North Plainfield Board of Education, 96 N.J. 587 (1984). The Board notes that petitioner 

was notified of his transfer on June 12, and waited until at least September 16, some 96 

days later, to appeal. Accordingly, respondent contends that the petition should be 

dismissed as untimely in that petitioner has offered no good cause for his delay in filing 

his appeal. 

Petitioner argues, first, that the action of the Board of Education on June 11, and 

subsequent notice, was not a final action or notice within the meaning of the above rule, 

and that his time of appeal did not begin to run until he was forced to take a new class in 

September. He further contends that he relied to his detriment upon the alleged 

representation of the Superintendent concerning his transfer, notwithstanding the 

subsequent action of the Board in voting on that transfer. Petitioner also requests 

relaxation of the rules in the interest of justice, pursuant to~· 6:24-1.17. 

In ruling on a Motion to Dismiss, which is disfavored, the trier of fact is obliged 

to consider all of the evidence and the legitimate inferences from it in the light most 

favorable to the party opposing dismissal. In this instance, even a favorable reading of 

the evidence does not help the petitioner. The undisputed record on this motion reflects 

that on June 12, he was notified of the vote of the Board of Education to transfer him. 

Although he may have had discussions with the Superintendent of Education prior to the 

Board meeting, it is clear that the action of the !Joard, which had exclusive authority to 

make the final decision, was subsequent to any conversation and was clearly 

communicated to the petitioner as a final decision. He then elected to seek no review of 

this action for a period of over 90 days, until after the school year had started and he had 

commenced his new assignment. The reasons he offers for his delay are not persuasive. 

His argument that the Board's decision was not final until he actually reported to school in 

-3-
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September for his new assignment disregards the clear import of the Board's action on 

June 12 to transfer him, and it ignores the Board's final authority in such matters, subject 

of course, to the Commissioner of Education. Any other result would wreak havoc with an 

orderly system of assignment of teachers by allowing those transferred to wait out the 

summer months until the, commencement of school to appeal, thereby unnecessarily 

disrupting the educational process. As for petitioner's claim that he detrimentally relied 

upon misrepresentation by his Superintendent, it is noted that the Board voted to transfer 

the petitioner, with the SUperintendent present, subsequent to these alleged 

conversations, and the petitioner was fully aware of this fact through the minutes. 

Petitioner offers no other good cause to justify any extension of the 9o-day tiling period 

established by the rule, which has been consistently enforced by the Commissioner and 

affirmed by the SUpreme Court in the North Plainfield education ease cited above. 

Accordingly, I CONCLUDE that no good cause has been shown that would justify such an 

extension, and I therefore ORDER that the petition be dismissed as untimely. 

Having granted the Motion to Dismiss, there is no reason to decide petitioner's 

motion for judgment on the pleadings, although l do note my agreement with respondent's 

argument that this motion was based on a misconstruction of the answer, and is therefore 

without merit. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-tive (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

~- 52:148-10. 

-4-
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I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

DATE 

DATE DEPARTMENT OF EDUCATION 

DATE 
DEC 2 31986 

ds 

-5-
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THOMAS J. LOMBARDI , 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE BOROUGH 
OF RUMSON, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions and 
the Board's reply thereto were timely filed pursuant to N.J.A.C. 
l:l-16.4a, b and c. 

Petitioner's exceptions reiterate his argument that the 
90-day timeline for filing, N.J.A.C. 6:24-1.2, did not commence 
until he actually reported to his new assignment. Further, he avows 
that he relied, to his detriment, on the statement of the superin
tendent that he would not be transferred and that under the totality 
of the facts in the matter, relaxation of the 90-day requirement is 
warranted. 

Upon review of the record, the Commissioner is in complete 
agreement with the AW that the matter is barred pursuant to the 
90-day filing requirement of N.J.A.C. 6:24-1.2 and that no circum
stances are presented to warrant invoking N.J.A.C. 6:24-1.17. He 
finds petitioner's arguments to the contrary ent1rely without merit. 

Accordingly, the Commissioner adopts the recommended 
initial decision as the final decision in the matter which is hereby 
dismissed with prejudice. 

COMMISSIONER OF EDUCATION 

January 30, 1987 
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THOMAS J . LOMBARDI , 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF RUMSON, MONMOUTH COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 30, 1987 

For the Petitioner-Appellant, James D. Cutlip, Esq. 

For the Respondent-Respondent, McCarter and English 
(Thomas F. Daly, Esq., of Counsel) 

The State Board of Education has reviewed the proposed 
settlement submitted by the parties in this matter and finds it to 
be in accord with the principles expressed in In the Matter of the 
Tenure Hearing of Frank Cardonick, School District of the Borough of 
Brooklawn, decided by the State Board, April 6, 1983. The State 
Board therefore approves the settlement in this matter. 

May 6, 1997 
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D.S., :. 

PETITIONER, 

v. 

NJSIAA AND BOARD OF EDUCATION OF 
THE BOROUGH OF RUTHERFORD, 
BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS. 

For the Petitioner, Thomas M. Venino, Jr., Esq. 
(Venino and Venino) 

For the Respondent NJSIAA, Michael J. Herbert, Esq. 
(Sterns, Herbert, Weinroth & Petrino) 

For the Respondent Board, H. Ronald Levine, Esq. 

This matter was opened before the Commissioner upon filing 
of a Petition of Appeal seeking an order of the Commissioner to set 
aside the determination of the New Jersey State Interscholastic 
Athletic Association's Eligibility Appeals Committee (NJSIAA) 
denying petitioner a waiver for the eight semester rule set forth in 
Article V, Section 4J of the Association • s bylaws. The aforesaid 
rule provides that: 

4J. Semester of Eligibility - No student shall 
be eligible for high school athletics after 
the expiration of eight consecutive 
semesters following his/her entrance into 
the 9th grade. A student becomes ineligible 
for high school athletics when the class in 
which he/she was originally enrolled has 
graduated. This rule shall not apply to an 
honorably discharged serviceman/service
woman, in which case the Executive Committee 
may make any adjustments of this rule as it 
may deem equitable. 

Petitioner also seeks reversal of the determination that 
academic deficiencies make him ineligible, averring that such 
deficiencies were not raised during the hearing in the matter held 
by NJSIAA; thus, he was not afforded a full and fair opportunity to 
address those issues. Moveover, he argues that the Association 
misapplied Article V, Section 4E as that provision applies to the 
marking period immediately prior to the commencement of the season 
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of interscholastic sports for which eligibility is sought. Article 
V, Section 4E(l) reads: 

To be eligible for athletic competition during 
the first semester {September 1 to January 31) of 
the lOth grade or higher, or the second year of 
attendance in the secondary school or beyond. a 
pupil must have passed 25'%. of the credits 
required by the State of New Jersey for gradua
tion, during the immediately preceding academic 
year. 

The essential facts of the matter are as follows: 

1. Petitioner is an 18-year-old senior at Rutherford High 
School. 

2. He entered St. Peter's Preparatory School, Jersey 
City, in September 1982, played basketball during the 1983-84 and 
1984-85 seasons and obtained passing grades, freshman through junior 
years. 

3. In the fall of his senior year at St. Peter's he 
experienced physical and emotional difficulties which are described 
in the record. 

4. Upon parental consultation with medical and psycho
logical personnel, it was determined that the academic pressures on 
petitioner should be lifted in the hopes of improving his mental 
health. 

5. Rutherford High School advised that he not transfer 
midyear. Thus. petitioner 1 s parents determined with the agreement 
of St. Peter's Preparatory School that he would attend classes there 
and "audit" his classes for the remainder of the 1985-86 school year 
rather than withdraw entirely from school. (See October 1, 1986 
letter from R. Balduf toR. Kanaby.) 

6. Petitioner passed the first marking period of his 
senior year at St. Peter's but failed each of the remaining marking 
periods, thus failing both first and second semesters. (See tran
scripts and senior year report cards from St. Peter's.) 

7. By letter of June 15, 1986 to Robert Kanaby, Executive 
Director of NJSIAA, petitioner's parents sought a waiver of the 
eight semester rule so that he could play basketball at Rutherford 
High School. 

8. Petitioner's doctor and psychologist believed partici
pation in sports would be helpful to him. (See Kane and Salvador 
letters.) 

9. By letter 
Rutherford High School 

of August 5, 1986, the principal 
requested NJSIAA to hear the appeal 
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petitioner's athletic-eligibility and provided a transcript from St. 
Peter's. 

10. By letter of August 27, 1986, the principal was 
informed by the executive director of NJSIAA that the Eligibility 
Committee determined, based on the documentation presented, there 
was no justification to waive the eight semester rule. 

11. On October 8, 1986 an appeal was heard by the Eligi
bility Appeals Committee at which time petitioner's parents were 
given an opportunity to present their appeal to that decision. 

12. The Eligibility Appeals Committee unanimously deter
mined on October 8, 1986 that petitioner had been given the oppor
tunity to participate in four full years of basketball and that a 
waiver was not justified despite the emotional and physical setbacks 
he had experienced the past year. Further, it was determined that 
petitioner would be ineligible to participate in sports because of 
his academic deficiencies which made him ineligible under Article V, 
Section 4E. 

POSITIONS OF THE PARTIES 

Petitioner argues that NJSIAA' s guidelines allow the 
granting of waivers to the eight semester rule where it can be shown 
that a student could not maintain the required academic standards or 
that he had to continue his secondary schooling beyond the eighth 
semester because of circumstances beyond the student's control. It 
points to the examples provided by NJSIAA in its guidelines, namely 
medical or psychological difficulties. Petitioner believes his 
circumstances fall within the intendment of the waiver provision and 
that it was arbitrary and unreasonable for the Association to deny 
his request. 

Petitioner cites in support of his argument Smith _ __y_,_ 
NJ~AA, decided by the Commissioner August 13, 1981; Lauster v. 
NJSIAA and Westfield High School, Union County, decid~y~he 
Commissioner September 7, 1983-~and Snyder v. Bd. of Ed. Q!_t]'l.~ 
Rumson-Fair Haven Regional Hi~h School District, Monmouth (;ounty and 
NJSIAA, decided by the Commusioner October 3, 1983. He contends 
thar-the circumstances in his case are nearly identical to those in 
LaU!ter, except for the years of participation in sports in 
question, and argues that where Lauster did not qualify to play, he 
would have been qualified. Thus, h1s treatment is inconsistent with 
the prior decision in Lauster. 

argues: 
With respect to the academic deficiency issue petitioner 

Before (petitioner) encountered his psychological 
difficulties, he was a reasonable student. The 
problems he encountered would have prevented 
anyone from doing well in school. It is not an 
example of a deliberate choice between sports and 
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studies, but academic failure due to unavoidable 
circumstances. His psychological problems inter
fered with his performance in sports as well as 
his performance academically. (See transcript of 
hearin' at page 231.) It bears repeating that 
[petit1oner•s] doctors advised that he be allowed 
to play sports as a means to attempt to cure his 
psychological difficulties. 

Throughout the cases, the Association is said to 
grant waivers for, inter alia, psychological 
reasons which prevent a student from performing 
well academically. That stated policy does not 
square with the treatment of [petitioner] in this 
case. (Petitioner's Brief, at p. 6) 

Respondent NJSIAA argues that petitioner was given full 
opportunity to present his case to the Eligibility Appeals Committee 
and was provided full reason for its denial. Moreover, it argues 
that the Commissioner should not substitute his judgment for that of 
the Association because its decision was well reasoned; thus, no 
basis exists to disturb it. 

With respect to Article V, Section 4J, respondent contends 
that its interpretive guidelines explain that despite the explicit 
terms and objectives of the rule, some schools misinterpret them to 
mean eight semesters of competition, rather than eight semesters of 
attendance at a secondary school. These guidelines, Section JC, 
state in part: 

***The fact that a student has not participated 
for four seasons will not in itself justify 
allowing such a student to participate in inter
scholastic sports beyond the eighth semester 
after his or her entrance into the ninth grade. 

(NJSIAA Handbook, at p. 59) 

*** 

***Specifically, waivers of these provisions have 
been granted in the past where it was shown that 
a student could not maintain the required 
academic standards or that he or she had to 
continue secondary schooling beyond the eighth 
semester because of circumstances beyond that 
student's control. ***Correspondingly, waivers 
of the eight semester rule have been granted 
where a student has had to repeat a semester or 
more because he or she was absent from school 
because of medical or psychological reasons or 
because that student was required to be home with 
a parent or guardian who was ill, or to a 
classified student whose Individual Education 
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Program (IEP) mandated that that student extend 
his or her schooling beyond the normal eight 
semester program.*** (Id., at p. 62) 

Respondent avers that waivers are contemplated only in 
circumstances where a student is absent from school because of 
medical or psychological reasons and not as herein where the student 
continued in school and attained failing grades. 

Of this, NJSIAA states: 

***Indeed, documents provided by the petitioner, 
specifically his guidance counsellor at 
St. Peter's, show that the "foremost" concern was 
"the demands of a demanding college prep pro
gram." (See letter of Oct. 1, 1986 from Raymond 
Balduf to Mr. Kana by.) While the Committee is 
not unsympathetic to the plight of the petitioner 
and he clearly has caring parents, a waiver of 
the eight semester rule of these circumstances 
would not be warranted. The specific and very 
clear purpose of the eight semester and academic 
standards rule would be severely undermined if a 
waiver were granted solely because a student 
could not meet the academic standards of a 
"demanding program". Indeed, it would directly 
hinder the stated purpose of maintaining academic 
standards. A waiver in this case would only 
serve to provide the petitioner with an advan
tage, contrary to the express terms of the 
guidelines. (Respondent's Brief, at p. 5) 

In support of its position, NJSIM cites R.S.R. et al. v. 
NJSIM, decided by the Commissioner November 13, 1986 as standing 
for the proposition that the Commissioner will not substitute his 
judgment for the Association's so long as it operates within reason
able bounds and absent a clear showing of arbitrary or capricious 
action. It also cites T.S. et al. v. NJSIM, decided by the Commis
sioner November 7, 1983; Snyder, supra; and Van Note v. NJSIAA. 
decided by the Commissioner April 22, 1983 as support1ve of 1ts 
denial of the waiver request in the instant matter. 

In addition, NJSIM avows that, even if a waiver were 
granted, petitioner is ineligible to play since he failed to achieve 
the requisite standards as required by Article V. Section 4E pre
viously quoted herein. It cites, inter alia, Burnside et al. v. 
NJSIAA, decided by the Commissioner October 15, l984, aff 'd N.J. 
Super1or Court, Appellate Division, Docket No. A-625-84!7, 
November 15, 1984 as supportive of the restrictive academic 
standards established for athletic participation. 

Moveover, it points to s.s., on behalf of his son, M.S. v. 
NJSIM, decided by the Commissioner September 19, 1986 as standing 
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for the proposition that whether the factual situations in a par
ticular case rise to the level of extraordinary circumstances for 
granting a waiver within the intendment of its rules is a matter 
which the Commissioner believes is best left to NJSIM unless he 
finds it was demonstratively arbitrary and capricious in applying 
the eligibility rules. Finally, NJSIM avows that petitioner had 
adequate due process procedures available to him via the two NJSIAA 
revi~ws and the instant appeal. 

The Commissioner, upon a thorough review of the record 
including the transcript of the hearing before the NJSIAA Eligi
bility Appeals Co111111ittee and the arguments advanced by the parties, 
finds that there is no compelling basis advanced by petitioner to 
reverse the decision reached by NJSIM denying him a waiver for the 
eight semester rule, Article V, Section 4J. The guidelines for 
waiver are quite explicit that the eight semester rule applies to 
eight semesters of attendance in a secondary school. These guide
lines read in part: 

Unfortunately, despite its explicit terms and its 
obvious objectives, some member schools have 
interpreted this rule as applying to eight 
semesters of competition rather than eight 
semesters of attendance in a secondary school. 
The NJSIAA has never permitted a student to par
ticipate in any sport for more than four seasons 
within eight semesters upon initial entry to 
grade 9***. The fact that a student has not 
participated for four seasons will not in itself 
justify allowing such a student to participate in 
interscholastic sports beyond the eighth semester 
after his or her entrance into the ninth 
grade.*** (emphasis supplied) 

(Handbook, at p. 59) 

The interpretive guidelines for the eight semester rule 
were developed at the express direction of the Commissioner in the 
Lauster decision so as to define the basis upon which waivers would 
be granted. While it is regrettable that petitioner experienced 
physical and emotional difficulties during the 1985-86 school year, 
the fact remains that he was in attendance in a secondary school for 
eight semesters. Moreover, it is clear that, as regrettable as the 
circumstances may have been, he did in fact fail to meet the 
academic standards set forth in Article V, Section 4J. 

As correctly noted by NJSIM, the standard of review in 
this matter prevents the Commissioner from substituting his judgment 
for that of the Auociation • s, absent a showing by petitioner that 
it acted in an arbitrary or capricious manner. After thorough con
sideration of the record, the Commissioner concludes that petitioner 
has failed in demonstrating this. Thus, he affirms the decision of 
NJSIAA in denying petitioner's waiver request. 
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Accordingly,· the Petition· of ·Appeal is hereby dismissed. 
Pursuant to N.J.S.A. lBA:ll-3, any appeal to this.final decision of 
the Commissioner is to the Superior Court. 

COMMISSIONER OF EDUCATION 

January 30, 1987 
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t";tatt of Nrm 3Jtraty 

OFFICE OF ADMINISTRATIVE LAW 

INITIAL DBCISION 

OAL DKT. NO. EDU 1859-86 

AGENCY DKT. NO. 54-2/86 

BOARD OF BDUCA'nON OP TIIB CITY OF NEWARK, 

Petitioner, 

v. 

MARY lACKSON, 

Respondent. 

Marvin L. C'omiek, Esq., fol" petitioner (Vickie A. Donaldson, General Counsel) 

Arnold Cohen, F.sq., for respondent (OXfeld, Cohen&: Blunda, attorneys) 

Record Closed: November 7, 1986 Decided: December 191 1986 

BEFORE STEPHEN G. WBISS, ALJ: 

This is a teacher-tenure case which was transmitted by the Commissioner of 

Education to the Office of Administrative Law on March 18, 1986, pursuant to 

~- 52:148-1 et ~· and N.J.S.A. 52:14F-l !U_ ~· A prehearing conference was 

conducted by the undersigned administrative law judge on May 14, 1986, and the case was 

heard over several days in late September 1986. Following the hearing, a briefing 

schedule was established and the record was closed on November 7, 1986. 

New Jeney Is An Equal Opportunity Employer 
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The acti~ against respondent, a tenured teacher employed by the Board since 

1968, consisted of four separate counts which contained charges of inefficiency, corporal 

punishment, unbecoming conduct and other just cause •. The inefficiency count alleged, 

generally, that Jackson's performance of her duties was seriously deficient in a variety of 

ways including, inter !!!!!!,, her failure to maintain proper classroom management and 

discipline, her failure to maintain good rapport with and to have a sympathetic 

understanding of the pupils in her classes, her failure to prepare and/or use lesson plans 

properly, her failure to provide activities designed to develop critical thinking, her failure 

to motivate students, and her failure to take corrective action to overcome those 

deficiencies despite efforts by her superiors to help her. The inefficiency count concluded 

with an allegation that over a 15-month period, Jackson had received unsatisfactory 

observation ratings on no less than eight separate occasions. 

The second count alleged that In 1982, 1983 and, on one occasion in May 1985, 

respondent resorted to corporal punishment in disciplining students in her alass in 

violation of ~· 18A:6-l. The third count, which alleged unbecoming conduct, again 

related tha~ Jackson had physically abused students, had been insubordinate, had failed to 

demonstrate proper classroom management and control over her students, had been unable 

to take appropriate steps to remedy her unsatisfactory performance, had caused severe 

morale problems at the schools to which she had been assigned and had wilfully . 

disregarded directives to conform her conduct to the level expected of teaching staff 

members. 

The final count, which was styled as a charge ot "other just cause," essentially 

repeated the prior allegations and concluded that Jackson had by her alleged actions 

interfered with the proper conduct and administration of the schools, demonstrated a 

complete disregard for the rights of her students and Board procedures, presented a poor 

role model fOI' children and colleagues and had generally interfered with the Board's 

ability to deliver a thorough and efficient education to the pupils assigned to it. As the 

Board put it, the "singular and cumulative effect of Ms. Jackson's inefficiencies is so 

staggering as to create a demand for her dismissal as a teaching staff member," and that 

"to do otherwise could be perceived as the Board's condonation of her unbecoming 

professional and otherwise inefficient conduct." 
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STIPULATION OF PACTS 

Counsel were able at the outset of the hearing to enter into a joint stipulation 

of facts which is set forth below. It helpfully relates the procedural history surrounding 

an earlier abortive effort with respect to certification of charges, and also contains the 

pertinent procedural history with regard to the latest efforts in that respect. The 

stipulation of facts, in essential part, is as follows; 

Mary Jackson was employed as a regular teaching staff 
member of the Newark Board of Education on or about May 1, 1968 
and in due course became tenured. At the inception of the 1981-82 
school year she began teaching at the Louise A. Spencer 
Elementary School in l:ilewark. 

On September 23, 1983, tenure charges were filed against 
Mary Jackson, then a tenured teacher at Louise A. Spencer 
Elementary School, alleging that she had been inefticient in the 
performance of her assigned duties. A copy of the charges, 
statement of evidence and documentation in support thereof was 
served on Mary Jackson. 

Ms. Jackson was issued notice that she had 90 days to correct 
and overcome the inefficiency alleged in the charges on October 
25, 1983. On January 27, 1984, the tenure charges against Ms. 
Jackson were reflled with the Newark Board of Education. On 
January 30, 1984, she was notified that the alleged inefficiencies 
had not been abated in the view of the administrators at Louise A. 
Spencer Elementary School and that she had 15 days to resi?Ond to 
the charges. • 

A statement in opposition to the charges was filed by Ms. 
Jackson on February 27, 1984. At the request of Ms. Jackson's 
attorney, Irving J. Soloway, the Newark Board of Education 
delayed taking action on the matter in order to allow the filing of 
additional papers in opposition to the charges. 

At its meeting on March 13, 1984, the recommendation of the 
Executive Superintendent of the Newark School System to certify 
the tenure charges against Ms. Jackson faUed for lack of a mover. 
No further action was taken with respect to the aforementioned 
tenure charges. 

On August 26, 1985, tenure charges were again tiled against 
Mary Jackson alleging that she was Inefficient in the performance 
of her assigned duties, engaged in corporal punishment and conduct 
unbecoming of a public school teacher in New Jersey. 
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After a review of the charges against Ms. Jackson, the 
statement of evidence and other documentation in support of the 
charges the Board determined that there was probable cause to 
credit the evidence and that Ms. Jackson should be allowed 90 days 
to correct and overcome the inefficiencies alleged in the charges. 

On August, 28, 1985, Ms. Jackson was served with a copy of 
the tenure charges, all documentation in support thereof, along 
with notice that she had 90 days to correct the alleged 
inefficiencies. 

The Board was advised by the Executive Superintendent on 
December 26, 1985, that the aforementioned 90-day period had 
expired and that based on reports from the school site :'Its. Jackson 
had not eradicated the alleged inefficiencies. Thereafter, on 
January 14, 1986, the Board reviewed and examined the 
documentation in support of the Executive Superintendent's 
recommendation and determined that there was probable cause to 
proceed with the filing of tenure charges against Ms. Jackson. 

On January 16, 1986, Ms. Jackson was notified that the Board 
had voted to proceed with the filing of tenures charges and that 
she had 15 days to submit a response. Ms. Jackson did not submit a 
timely response. 

At its regularly scheduled meeting on February 25, 1986, the 
Board voted to certify tenure charges to the Commissioner of 
Education against Mary Jackson and suspend her without pay 
pending the final determination of the charges. Ms. Jackson was 
notified of the action taken by the Board on February 26, 1986. 
(Exhibit J-1.) 

'l'PEriMONY FOR THE BOARD 

The leadoff witness for the Board was Maude P. Patterson, who has served as 

the principal of Louise A. Spencer Elementary School (hereinafter "Spencer"} tor the the 

past ten years. Respondent had been assigned to Spencer beginning in September 1981. 

On November 18, 1981, Patterson observed a fourth-grade spelling class taught by Jackson 

and noted a variety of deficiencies, including the dishevelled appearance ot the classroom. 

no particular chair/desk pattern, students without materials and, generally, a haphazard 

lesson being taught. In a postobservation conference report, Patterson suggested to 

respondent that she not begin the lesson until all students are ready and have the 

appropriate materials, that Jackson should devise a system tor book ownership, that she 
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should insist on proper headings on papers, that she require written work to be done in ink, 

that she select monitors for various jobs, such as passing out pepers, that she instill pride 

by making sure the floor is clean, and that she be sure that her instructions are clear and 

understood and that her lesson is meaningful (Exhibit P-1). Jackson refused to sign the 

report, as was her prerogative. 

Patterson's next observation report, dated April 27, 1982, related to a fourth

grade reading period taught by Jackson (Exhibit P-2). Again, as a result of her 

observations, Patterson found Jackson's performance to be unsatisfactory. The report 

form was divided into several sections, the first three containing places for the observerr 

to note whether the "classroom environs/management," the "teacher's characteristics" and 

the "lesson implementation" were satisfactory or unsatisfactory. In this respect, a total 

of 22 separate boxes could be checked. In respondent's case, for that observation, 

Patterson found Jackson to be unsatisfactory in 18 of those areas. She again noted 

deficiencies with respect to the performance of the teacher and was particularly critical 

of the fact that the lesson did not begin on time and that the children were working on 

spelling when it should have been a reading lesson. 

On November 29, 1982, Patterson again conducted a teacher observation, and 

although there now were six satisfactory ratings out of 22, the respondent continued in 

Patterson's opinion to demonstrate an overall inability to teach effectively (Exhibit P-3). 

Based upon her evaluation of Jackson's performance during the 1982-83 school 

year, Patterson concluded that she had proven to be ineffective and inefficient as a 

teacher. To that end, l'aterson requested that Jackson receive a "90~y notice." The 90-

day evaluation period was then implemented and on January 24, 1984, Patterson directed 

a memorandum to the executive superintendent for elementary programs recommending 

that the Board l,)rooeed with tenure charges against respondent since, during the 90~y 

period, Jackson had falled to demonstrate any visible improvement in her classroom 

performance. In her memorandum, Patterson noted that even though respondent had now 
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been evaluated on seven separate occasions by administrators at Spencer, and by two 

outside administrators, she continued to fail to fulfill a variety of responsibilities 

eXpected of teachers. The areas of concern listed by Patterson were, generally, an 

inability to teach effectively, to manage the class, to provide for dirt'erences in student 

abilities, to have a wholes~me rapport with students, to adhere to Board policy, and to 

organize and utilize classroom time (Exhibit P-5). As set forth in the joint stipulation of 

facts, although the effort to pursue these inefficiency charges during early 1984 resulted 

in a filing of the same at a Board meeting on March 13, 1984, a recommendation by the 

then executive superintendent to certify the charges to the Commissioner failed for lack 

of a motion.l 

On two separate occasions in October 1984, Patterson sent memoranda to the 

acting assistant executive superintendent tor elementary education regarding Jackson's 

continuing unsatisfactory performance. In a memorandum dated October 12, 1984, 

Patterson noted that she had never been informed concerning whether any action had been 

taken by the Board with respect to the 90-<lay notice given Jackson at the end of 1983, 

and that respondent was manifesting the same problems without any improvement. 

Indeed, since the beginning or the 1984-85 school year, new problems had arisen, 

prompting requests by parents to remove their children from Jackson's class. The prior 

demonstration of an absence of systematic planning and recordkeeping, children disrupting 

classes at will, and an overall failure to demonstrate classroom management in general, 

continued. In that same memorandum, Patterson noted that she had even met with 

Jackson on the first day or school to discuss the problem, and thought that a mutual 

understanding had been reached slnee Jackson appeared receptive to suggestions made. 

l Following the close of the hearing, I received, at my request, a copy of the tenure 
charges which had been served upon Jackson in 1983. These have been marked Court 
Exhibit 1. The charges consist of allegations that she had been inefficient in the 
performance of her assigned duties, thereby resulting in a disruption of the orderly 
process and administration of the schools, and that on a number of occasions and in a 
variety of ways, she had failed to create and maintain a proper classroom environment or 
capably to manage classes to which she was assigned. A specific listing of her alleged 
inefficiencies covered several pages of those 1983 tenure charges. Many of them were 
recertified in March 1986. Respondent's motion to dismiss those charges which duplicate 
earlier charges will be discussed !!!!!:!.· 
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However, by the date of the memorandum, no improvement had been noted and although, 

in Patterson's opinion, it was too late to help students who had been in Jackson's classes in 

previous years with respect to a denial of learning, it hopefully was not too late to help 

children who "have the misfortune to be assigned to her class tor this school year" (Exhibit 

P-6); On October 19, 1984, Patterson submitted a follow-up memorandum in which she 

again requested issuance of a 91hfay notice because of Jackson's unsatisfactory 

performance in the many areas previously mentioned (Exhibit P-7). This was ultimately 

done in August 1985. 

On May 7, 1985, an incident occurred in Jackson's classroom involving her 

alleged striking of a student, R.Y. In respect to that incident, Patterson identified two 

incident report forms (Exhibit P-8 and P-9) which contained a description of the alleged 

incident from information received from a vice principal, Norman Greenberg. Greenberg, 

himself, later testified specifically about the incident. Although Patterson was not 

present at the time of the incident, she was present when Jackson later was interviewed 

by an investigator. According to Patterson, Jackson admitted that she had, "in some 

manner," touched a child. According to an initial incident report prepared by Patterson, 

Greenberg had gone to respondent's room at approximately 2:25 p.m. in order to speak to 

respondent after he was informed that R.Y. had been hit a few moments earlier by the 

teacher. Greenberg said he escorted R. Y. to the nurse's office. The student had welts on 

her left forearm, which required application of an ice pack by the nurse (Exhibit P-8). 

The second incident report prepared by Patterson set forth that respondent "readily 

admitted hitting [ R. Y .) with the rulers. She indicated that the child had hit her and that 

was why she hit the student" (Exhibit P-9). 

On May 10, 1985, Patterson went to respondent's classroom because she heard 

noise coming from it. She saw respondent shouting at a student because the child would 

not sit down. Six children were in the front of the room with their reading books, but no 

lesson had started. At that point, according to an observation report prepared by 

Patterson, respondent became Involved with several students who were without pencils. 

Jackson accused one of them of emptying her closet and destroying all the pencils which 

she had bought. According to this observation report, the bickering continued for a few 
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minutes and respondent began to shout at the student. Patterson had to ask Jackson to 

begin her reading lesson, but before she could begin she first had to make sure that the 

students received all of their materials. Some students then were ignored completely, 

while some began to work and some simply sat at their seats and did nothing. With regard 

to other observations made by Patterson at that time, the following is related in her 

observation report: 

Seat Work Assignment 

1. Some students were told to copy eighteen "A" words from the 
reading text glossary. Students' response to why this type of 
assignment "l don't know." "Ms. Jackson said to do it." "She 
told me to copy the words." "l have to do work." 

2. Some students were told to copy a page from the reading 
book. Some students were reading Macmillan and some were 
using Lippincott. Students' response to why this type of 
assignment ''I don't know." "She told us to copy a page." "l 
have to copy this page." 

Group at front of room 

I want you to read page 37 with your eyes. "I want to read it out 
loud," a student shouted. "No-today we read silently." Ms. 
Jackson then proceded to write questions on the board. She had to 
continually insist students (group) read. 

No directions were give Cor the reading. No purpose was given for 
the reading. Ms. Jackson did not review the previous lesson nor did 
she set the goals and objectives. 

Ms. Jackson's room is bare! Two time-table charts, torn and 
tattered, were tacked up next to a commercial calendar. In front 
was her ~,>ef'IIOnally constructed calendar. 

There is no evidence of instruction in any discipline. Ms. Jackson 
has been reminded during each conference after an observation 
that her room should refiect the educatlon8l~,>rogram. 

Needless to say, the constructive criticism and hel[>ful hints are 
not followed although Ms. Jackson readily agrees. (Exhibit P-11.) 
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In memoranda sent to her superior in October 1984, Patterson had requested 

Jackson's immediate removal from the fourth grade at Spencer because of her lack of 

self-control, lack of control of her students, her inability to follow Board policy and her 

failure to perform at a satisfactory or professional manner. Patterson specifically listed 

a variety of areas of deficiency exhibited by Jackson since 1982 and commented that she 

believed Jackson was now exhibiting behavior that constituted a deviation from normal 

physical and mental health. Accordingly, she requested that Jackson be administered a 

psychiatric examination. Apparently, no action was taken with regard to the request, for 

no testimony or other evidence was offered at the hearing concerning it. 

1n August 1985, Jackson was served with another 91J-.day notice which became · 

effective beginning in September of that year (Exhibit J-11). On December 12, 1985, 

Patterson dispatched another memorandum in which she reiterated her conclusions 

concerning Jackson's continuing inability to properly perform her duties, listed specific 

areas of deficiency and she concluded that her behavior constituted grounds for Jackson's 

termination of employment (Exhibit P-13). 

During her direct examination, Patterson also testified about parental 

complaints regarding Jackson's allegedly striking children. She identified a memorandum 

which she had signed on February 18, 1983, which referred to a discussion with the mother 

of O.E., a male student in Jackson's class. The mother had a discussion with respondent 

about a complaint the boy had made, including Jackson's having hit him with her shoe, 

punched him in the chest, thrown him in his chair, and hit him in the face causing his nose 

to bleed. The parent requested that her son be transferred to another school (Exhibit P-

17). An earlier memor~dum, dated December 9, 1982, signed by the same parent, related 

that she was filing a formal complaint against Jackson because of the alleged abuse oCher 

son. ln that note, the parent maintained that Jackson had punched the boy in his mouth 

and chest, and had caused his left eye to redden and swell (Exhibit P-18).2 

2This incident was the subject or further attention during the hearing as testimony later 
was received both from Q.E. and his mother. 
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On cross-examination, Patterson noted that since several other administrators 

observed the respondent from time to time, she took into account their evaluations and 

negative findings when making her own. She did agree that one evaluation conducted by 

an assistant principal on January 27, 1982, concluded that Jackson's overall performance 

was satisfactory (Exhibit j\-1). Patterson also conceded there are problems with student 

disruption at Spencer, and that other teachers besides Jackson experience the sort of 

difficulties which respondent had faced. Patterson also agreed that it is not always 

necessary for a teacher to follow the lesson plan; however, it is not acceptable if this 

becomes an ongoing pattern. 

Insofar as the May 1985 striking incident was concerned, Patterson did not 

recall if she spoke to Jackson about it on the day it occurred. Her responsibility, she said, 

was to contact the Division of Youth and Family Services and let that agency take 

whatever action it felt was appropriate. She did not recall Jackson ever saying that she 

meant to hit her desk with the rUler and hit the child by accident. She agreed that from 

time to time respondent did complain to her about discipline problems in her class, and 

that this occurred every year. With respect to the allegation that Jackson did not follow 

Board policy because she used the wrong reading program, Patterson noted that Board 

instructions were to use the Macmillan series, not Lippincott, and that while it was not 

necessarily inappropriate to use books from another program, this was to be done only as 

an adjunct to, or an enhancement of, the prescribed course and shoUld not have been part 

or the formal instruction. 

The next Board witness, Norman Greenberg, has been a vice principal at 

Spencer !or the past f~ur years. He first met respondent in September 1982 but was not 

her grade-level supervisor until 1984-85. However, he did observe Jackson at other times 

during her teaching career at Spencer. Specifically, on April 27, 1983, he observed a 

third-grade reading class taught by her and found a lack of organization, a failure to plan, 

an absence of direction, and a general inability to maintain discipline and control. In a 

report of that classroom observation which he prepared on May 6, 1983 (Exhibit P-19), he 

noted that he found her unsatisfactory in nearly every category. In the "additional 

comment" section, Greenberg noted that although the lesson plan called for reading 
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instruetions, during the 45-minute period when he was present no sueh inlitruetions took 

plaee. Greenberg oommented that based upon his observation Jaekson was not following 

Board policy concerning l:'eading instruetion requirements. He also found an absence of 

"intereat centers" related to reading, mathematies or science in the room. He 

specifically noted that: 

It was evident that classroom management and control of 
students was unsatisfactory. Your room appeared unkempt 
and disorganized, books, papers piled in various oorners of the 
room. Your response to child when questions were asked 
were negative, e.g.: 'Get busy!' 'Do your work!' 'Don't you 
understand?' And then nothing. In some eases you were 
almost screaming at the students. 

He concluded with the oomment that, "I consider this lesson to be totally unsatisfactory." 

On October 31, 1983, Greenberg again observed a sixth-grade class taught by 

Jackson. Although there were some minor areas where improvement was shown, he still 

made 17 unsatisfactory notations in the appropriate sections on the form. He again noted, 

in particular, the absence of centers oC interest relating to various subject areas and 

concluded that it was not at all clear to him how the classroom time was being organized 

or utilized. Also, there was, in Greenberg's opinion, an "obviously tense" relationship 
between the teacher and her students. For example, one student's response to a direction 

to be quiet was to shout at respondent, "That wasn't me." Jackson took no action to 

correct that behavior. With regard to lesson implementation, Greenberg found no plan 

book available and that Jackson told him that she had been working on them at home. The 

lesson being "taught" that day was described by Greenberg as follows: 

The lesson began with direction from the teacher to recite in rote 
the seven times table. No purpose or motivations instruction was 
given to students. There was no evidence of group needs or group 
instrue~ion as to individual needs of students. After the students 
recited the seven times table, Ms. Jackson wrote on the board 
fifteen multiplication examples, three digit multiplications one 
digit multiplier. At no time during the lesson did Ms. Jackson go 
over the examples on the board or the work the students were 
doing in their seats (Exhibit P-20). 
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Beeause of the unsatisfactory nature of the observation made by Greenberg on 

October 31, 1983, he conducted a follow-up conference with respondent in order to orter 

constructive suggestions to help her improve her unsatisfactory performance. To that 

end, he prepared a document which contained seven separate areas oC such advice (Exhibit 

P-21), 

On October 10, 1984, Greenberg conducted another observation of Jackson. 

This involved a fourth-grade reading class. Again, most of the items with regard to 

performance were rated unsatisfactory and Greenberg's comments comprised nearly three 

pages (Exhibit P-22). They generally note an absence of rules pertaining to classroom 

procedures, an inadequate control of student behavior, no centers of interest, a general 

lack of organization, an undue amount of time being spent disciplining and reprimanding 

students, a continuing demonstration of Jackson's failure to be aware of the Macmillan 

reading program's goals and objectives and a general lack of enthusiasm with regard to the 

teaching of the lesson. Again, no lesson plan was available for his review even though 

that is required. When he walked into the room at 9:15a.m., there was no evidence that 

the class had been organized for instruction to begin. 

Greenberg related that during the 1984-85 school year, he had to go to 

respondent's room three or four times a day and in October 1984 had actually moved 

Jackson to a room next to his own office to help her maintain control. It seemed that the 

children in her class were in the habit of leaving her room at will, and she did not even 

seem to know it. Also, fighting and noise constantly marked her elasses and other 

teachers constantly had to go into her room to assist her. As Greenberg put it, "every day 

was almost chaos." He Celt that respondent simply did not understand what was expected 

of her despite efforts by many persons to try to help her. For example, he did 

demonstration lessons for her and other teachers were brought in to assist her. 

Nevertheless, her teaching was "archaic" and on one occasion all of her children received 

A's in reading even though 24 or 26 students tailed to meet Board standards. 
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On December 14, 1984, an incident involving Jackson occurred which 

Greenberg described at the hearing and which he had memorialized in an incident report 

form (Exhibit P-23). On that day,_ he heard screaming coming from her classroom and he 

had to remove her and bring her to his own office. He made arrangements for another 

te11cher to cover the class and called the principal and the seh_~l nurse. Respondent was 

trembling and shaking and Greenberg tried to calm her down. The nurse took Jackson's 

pulse and suggested that she remain in Greenberg's office in order to "stablize" herself. 

However, Jackson decided to go home and took the rest of the day as a sick day. ln the 

incident report form, Greenberg related the events as follows: 

I had visited Ms. Jackson's room several times this morning 
due to noises, students shouting and Ms. Jackson screaming at 
her students. At approximately 11:00 A.M. I was walking 
toward the third fioor bookroom when I heard students 
shouting at Ms. Jackson and Ms. Jackson screaming at the 
children at such a pitch, I ran to the room to see what was 
happening. As I entered the room, Ms. Jackson was still 
screaming at the students almost uncontrollably. I 
immediately removed Ms. Jackson from her room and asked 
her to get in my office. The class was then covered by Mrs. 
Lebo, computer teacher. I notified Ms. Patterson, Principal, 
who came to my office with the school nurse, Mrs. 
McCormick. After some observations and discussions with 
Ms. Patterson, Mrs. McCormick, Ms. Jackson and me, Ms. 
Jackson decided to take a half-day sick day. (Exhibit P-23.) 

On January 9, 1985, Greenberg dispatched a memorandum to respondent 

regarding the subject of classroom discipline. ln that memorandum, he_ noted that on 

several occasions during the week he had to stop by her room because of the unusual 

amount of noise which :was coming from it. The noise was disruptive to classrooms in the 

vicinity and demonstrated a continuing lack of ability on Jackson's part to manage her 

classroom and to direct students. He noted that he previously had discussed these 

problems with Jackson and had hoped that their discussions had assisted her in the matter. 

He directed that his suggestions be implemented Immediately to resolve the problem 

(Exhibit P-24). As Greenberg put it at the hearing, the memorandum was sent to Jackson 

in order to reinforce his concerns about what he had observed, that it was "about time she 

better get with it." Later that month, on January 23, 1985, Greenberg sent a 
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memorandum to Jackson regarding the subject of student progress folders. The purpose of 

that memorandum was to see whether there was any evidence of student progress in 

reading and mathematics since there was no evidence that this was being done. In 

particular there was no demonstration by respondent that she was following the required 

McMillan reading program., In his memorandum Greenberg noted that when respondent 

was absent there was no substitute plan, nor was there any regular plan book available 

despite directions from the principal, as well as Greenberg himself, that such plans were 

supposed to be available in the office of the vice principal in charge of her grade level. 

At the end of the 1984-85 school year, Greenberg prepared an annual 

evaluation report with respect to Jackson (Exhibit P-26). Under Section I, entitled 

"Performance Report," he rated her unsatisfactory in nine out of ten areas. He noted in 

Section 2, the "Summary Evaluation," section, that she demonstrated no areas of strength 

and that there were many areas needing attention or improvement. Consequently, he 

rated her performance unsatisfactory and recommended that she be terminated. In an 

attachment to that annual evaluation report, Greenberg made the following specific 

observations, among others; (a) The subject areas for which respondent was responsible 

were, in general, never taught; (b) Jackson has diC!iculty maintaining discipline and 

implementing classroom management techniques to control students for instruction and 

the presence or use of effective instructional techniques were almost nonexistent; (c) 

Busy work is given rather than a properly constructed lesson; (d) In none of his 

observations did Greenberg ever see Jackson use teaching methods which were 

appropriate to plan-book objectives; (e) There was no evidenae of Jaakson's using a variety 

of instructional resouraes other than books, pencils and paper; (f) Although suggestions to 

improve were given to Jackson after every observation, implementation of those 

suggestions was almost never <lone; (g) Ongoing record of student achievements are poorly 

assessed; (h) Respondent possessed little ability to control, establish or maintain effective 

classroom discipline and management; {i) As or May 1985, only two students out of 26 were 

considered eligible Cor promotion per Board policy; (j) Report cards, student folders, 

handwriting samples, plan book and other noninstructional materials are usually never 

handed in on time and requests for them usually have to be made several times before 
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there is compliance; (k) Despite having been trans!erred to a room next to Greenberg's 

o!fice in order to help her maintain classroom discipline, respondent had continued to fail 

to demor.strate any ability to control student behavior. As Greenberg put it in the annual 

report: 

She has continually yelled, screamed and at times physically 
removed children from her class. When questioned about 
this, her response Is usually, "They hit me first" or "They 
threw a book at me." When I requested her to fill out an 
incident report regarding the above, she never completes 
them. 

The third administrator to testify was Martha Washington who has been 

principal of an elementary school in Newark for 12 years and an employee for 32 years. 

On November 27, 1985, she conducted a classroom observation ot Jackson at the request 

of Patterson. Washington rated respondent unsatisfactory because of a poorly organized 

lesson, a lack of consistency, the children appeared disinterested in what was going on and 

were noisy and restless and, in general, no learning was taking place. Although on the 

teacher observation report (Exhibit P-28) Washington did rate respondent satisfactory in 

nine areas, she found her to have performed unsatisfactorily in 11 other areas, thereby 

leading her to an unsatisfactory overall rating for Jackson. At the hearing Washington 

added that while she was in the classroom the children were "entertaining themselves" 
because Jackson simply had not commanded their interest in the lesson being taught. 

Washington said she had been asked to observe respondent's class by Patterson 

because the teacher was having many problems and an outside observer's suggestions were 

sought. Shortly after .the lesson began, the students became restless and only one child 

was asked to do the entire times table. All the others just sat there. As Washington put 

it, they began to, "sort of tune it out." In the witness's view, Jackson should have taken 

immediate steps to have the entire class participate in order to hold their interest since it 

was an extremely long math lesson tor fourth graders. 
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Another senior administrator who observed respondent was Mr. Burt Berry, 

principal o! the 13th Avenue School. He observed Jackson on January 24, 1984, at the 

request of Patterson. Berry had known Jackson previously since she had taught in the 

same school as his wife. He rated her performance that day as unsatisfactory because her 

teaching appeared to him to be "subpar." A number ot things were wrong with her 

technique, as documented by him in the observation report (Exhibit P-29). In general, her 

class appeared to him to be totally disorganized and she seemed to have lost aU control of 

the students. Pupils shouted out or simply walked around and talked without any direction 

or control from the teacher. Neither did Berry see any relationship between the subject 

being taught and any items in the classroom. As Berry put it, the respondent seemed to 

be teaching "by rote" and there was no apparent object to her lesson. In his report, Berry 

commented that the classroom was unattractive, control was totally lacking, centers of 

interest were not maintained and teacher1tudent rapport in terms of positive 

communication appeared to be nonexistent. Although Berry felt that Jackson did make an 

effort to attempt to regain control, she was unsuccessful since after two or three minutes 

the pupils would simply go back to whatever they were doing before. Berry met with 

respondent following the class in order to discuss what he had seen and Jackson appeared 

to him to be quite receptive to his constructive comments. Nevertheless, during his 

observation the majority of students were not learning and the teacher failed to establish 

any control of the class. 

The last senior administrator to testify for the Board was· William 

Demetroulakos, a vice principal at Spencer. During the school years that Jackson taught 

at Spencer it was necessary, he said, for senior administrators to visit her classes with 

increasing rrequeney because of the many problems that were developing there. Despite 

constant efforts to help her improve, she never did so. Although she always seemed 

cooperative when counseled, there never seemed to be any progress therearter. Indeed, 

her ability to manage the eiassroom and to impose discipline became progressively worse 

as time went on. 

On February 3, 1983, Demetroulakos observed one of Jackson's third-grade 

·reading classes and rated her unsatisfactory (Exhibit P-30). In particular, he found that 
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students were walking in and out of the room without passes. There was poor lesson 

preparation and no board work and she continuously had to interrupt one group lesson to 

quiet another group. He strongly recommended a conference as soon as possible in order 

to work on these problems (Exhibit P-30). Demetroulakos was particularly perturbed by 

the f:sct that Jackson did not appear to have properly prepared her reading lessons (he was 

a reading consultant) and had demonstrated difficulty teaching the subject. Although help 

was offered to respondent, the problems persisted. Moreover, a pattern of students 

constantly interrupting her and having nothing to do when they were finished with their 

own work was also developing and Jackson was spending much of her time yelling at one 

or two students while others were out of control. 

On September 30, 1983, Demetroulakos observed a sixth;trade class taught by 

Jackson which again resulted in a rating of unsatisfactory. Many of the same deficiencies 

were noted by him in the observation report (Exhibit P-31). Here again, respondent's use 

of the plan book was extremely poor. As he put it in a comment section on the report, "as 

l noted in your book on 9/27/83 ••. this was too much to cover [times table material) , 

yet, I fail to see any changes made to your plans after I corrected them on the 27th. 

Planning for test procedures was unsatisfactory. The test was not planned in your plan 

book." At the hearing Demetroulakos recalled the observation and noted, in addition, that 

the class was so disruptive that no learning could take place. 

On January 24, 1985, Demetroulakos observed Jackson teaching a fourth-grade 

math class. Again, he rated her unsatisfactory and on this occasion, found her to have 

been unsatisfactory in each of the 22 separate areas to be checked off (Exhibit P-32}. He 

also recalled this visit and said that students were scattered all over the room and there 

was no leadership exhibited by the teacher. By this point respondent, in his opinion, was 

quite aware that her career was in jeopardy and he was surprised by her response to this 

situation. Again, he observed poor planning and very little rapport with students who 

exhibited a total disregard of, or respect for, the teacher. He even had to interrupt the 

class in order to regain control for her. As part of the observation report, Demetroulakos 

made observations between 9:40 a.m. and ll:OO a.m. The contents of those observations 

are set forth verbatim below: 
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9:40A.M. 
Pntranee to room: loud shouting from 4 - 5 girls in rear of room; 
students had coats on, others out of chairs. Teacher yelling at one 
boy while rest of class talked and played constantly, disregarding 
teacher's presence. Class still noisy even with administrator sitting 
in back of room. StudeirtS unresponsive to teacher's directions. 
Twenty students presqnt. 

Physical condition of room: Poor. Floors dirty, paper, candy 
wrappers and nut shells throughout room. Room was cleaned the 
night before by custodians. No student work posted on display 
boards. Desks situated haphazardly around room. Books on top of 
heater and on floor in corner. 

9:55A.M. 
~ Took almost 15 minutes to prepare class for math lesson 
introduction. Teacher began by asking class to recite from memory 
the 7 times table - even though the entire times table with answers 
was written on front board. While reciting, no two students were on 
same problem. Chaotic condition with no teacher input. Appears 
that teacher has lost all major controls over this class. Lesson 
attempt was very poor, no introduction or objectives established. 
Students just told to do work on board. Still loud talking, arguing and 
walking around by students. Two students began fighting and teacher 
began screaming. The fight stopped only when they again realized 
that I was sitting in back of the room. Teacher did nothing after 
telling them to stop. Tells one student to hang up coat and ignores 10 
other students sitting at desks with coats on. 

Formica desk top ripped off and jagged edges of formica 
exposed. Teacher has not reported this, it happened in early 
December 1984. Pencil sharpener broken and shavings all over 
counter. Room is untidy and messy. 

10:20 A.M. 
Twenty minutes into math and still no viable lesson or teaching has 
begun. Teacher running around room chasing Individuals for the last 
15 minutes. Students openly defy teacher and answer her back with 
shouts and screams. No review or direction given to lesson. 

10:30 A.M. 
Class out of control of teacher. She threatens class with my 
presence a number of times and gains momentary control. Only when 
l was forced into talking to class did they respond for a short period 
of time. 
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It appears from students comments to me and each other .. tllat this is 
an unhappy and negative educational environment - not unlike my 
evaluations of same teacher in sixth grade last year. 

She has refused or has been unable to include ideas, 
recommendations and strategies offered her in numerous meetings 
with administrators. Teacher lilting and moving students' desks and 
chairs to separate them. Another fight (pushing and shoving) erupts 
in front of room. Teacher did not acknowledge incident at all. 
Students now using Math Texts without direction, page numbers or 
teacher's instructions. Back display board consists of full pages torn 
from magazines with stories pertaining to pictures. However, the 
story is not continued beyond page with picture - the text is 
incomplete which indicates board was put up without too much 
thought. 

ll:OO A.M. 
Students again shouting at teacher. Total lack of respect for her by 
students. Students constantly out of seats, others leaving classroom 
at will with no pass. 

Over one hour into math lesson, nothing has been accomplished 
educationally. Constant student/teacher bickering and harassment. 
Teacher only adds to negative situation rather then attempt to 
remedy it. 

On October 7, 1985, Demetroulakos conducted another observation of Jackson's 

teaching performance. This was subsequent to her having received the 90-day notice 

during the previous month. He again evaluated her as totally unsatisfactory in every area 

and concluded that she had not not shown any noticeable progress or improvement. The 

classroom was noisy, students were talking and shouting at each other without any control 

being exerted by the teacher, study plans were not being followed, and, in general, the 

situation was extreme1y bad. Demetroulakos set forth as "additional comments" the 

following observation: 

Over the last year you have been observed on numerous 
occasiom with the consensus mark of unsatisfactory. The 
administrative team at Spencer has spent much time with you in 
reference to your areas ot deficiency. 

We have supplied you with the necessary tools, the resource 
!?ersonnel and administrative assistance to help you overcome some 
or the problems we have observed. 
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fn reviewing some previous observations (as you were advised 
would be done at our pre-evaluation conference in September, l985) I 
noticed many, if not all, of the same concerns expressed by each 
evaluator. This is a clear indication of your lack of professional 
committment to reverse this unsatisfactory trend even though 
extensive assistance, demonstrations, in-service, and materials were 
given to you. 

During my most recent observation, I find the same negative 
situations still exist after all this time and effort expended in your 
behalf. Therefore, l have no alternative than to give you another 
unsatisfactory at this time. However, my offer, made frequently to 
you, still applies that l along with the administrative team still stand 
ready to assist and help you for the improvement of your in-class 
instructional program (Exhibit P-33). 

fn late October 1985, Demetroulakos had a conference with Jackson in order to 

review her continuing unsatisfactory performance. He said he took extra time with her to 

be sure that all areas were covered and that appropriate suggestions were again made so 

that she understood clearly that the administration was frustrated by her lack of response 

to suggestions. fn a subsequent memorandum to the assistant executive superintendent 

for elementary programs, Demetroulakos noted that Jackson's performance continued to 

be deficient, that many areas of concern previously cited to her had still not been 

effectively addressed, that she had no comments or questions about these observations 

and that she should be aware that this was a crucial time in her career (Exhibit P-34). 

Thereafter, Demetroulakos and others continued to observe Jackson's performance and 

found no changes of a favorable nature. Although he did not observe her formally, he did 

see her on an informal basis without any noticeable progress being demonstrated with 

regard to her correcting the many problems she had. Indeed, by that time she carried a 

lighter class load in order to help her, but this did not seem to be successCul either. While 

Demetroulakos agreed that it is difficult in the Newark school system to maintain 

discipline at all times, in Jackson's case the instances of her inability to control her class 

continued to increase. Beyond that, her total lack of response to the many areas rated in 

which she had been unsatisfactory was particularly disturbing. 
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In addition to the senior administrators whose testimony is summarized above, 

the Board also presented testimony from two of respondent's former students, and the 

mother of one of them, with regard to the corporal punishment allegation. The first 

witness was R. Y. She is presently ll years old and in the sixth grade. She was in Jackson's 

class in May 1985 and recalled that on one occasion Jackson tried to hit a boy in the class, 

but she hit her instead with her fist by accident. R. Y. said that she was not hurt when she 

was struck. Also, R.Y. recalled that Jackson hit another student (F.) in the mouth with 

her hand because F. and another child were fighting. However, on direct examination, 

R. Y. could not at first recall it she was ever hit with a ruler by Jackson. 

Nonetheless, on continued questioning by counsel for the Board, R. Y. ultimately 

recalled that on one occasion when she had gone to throw some papers in a trash basket in 

the classroom, respondent hit her on the left arm with a ruler. As a result, R. Y. had to go 

to the nurse's office and ice was put on it. She also told Greenberg about it. Arter 

respondent hit her with the rulers, 3 she did not say anything. R. Y. repeated that she was 

merely going to throw some papers into the garbage can when respondent said to her, "1 

told you to sit down" and then hit her. Two other children went to get Greenberg, who 

then took the child to the nurse. R. Y. was sure that she was hit while going to the 

garbage can-she was not sitting at her desk. As a result of being struck, she had a bruise 

on the top of her forearm between her wrist and her elbow. 

The other student witness against respondent was O.E., whose mother had 

complained to Patterson in 1982 and 1983 about alleged incidents of physical abuse 

against her son by Jackson (Exhibits P-17 and P-18). O.E. is presently in the seventh grade 

lu would appear that respondent had more than one ruler in her hand at the time she 
allegedly struck R. Y. 
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at Spencer and Jackson was his teacher in the second hal! of the third and the first half or 

the fourth grade. O.E. claimed that on one occasion Jackson hit him on the nose with her 

Cist because he was giggling while other boys were running around the class. After she hit 

him, she said that he should be quiet and not talk. As a resUlt, he got a bloody nose and 

his lip bled as well. How~ver, respondent told him she was sorry and sent O.E. to the 

nurse. O.E. said that res[)Ondent also hit him on other occasions while he was in the third 

grade and that she also once grabbed him so tightly that nailmarks were left on him. 

While in her fourth grade class, o.E. said he was punched by respondent in the chest 

although he does not remember the specifics or the incident. On yet another occasion, he 

said that Jackson hit him and gave him a black eye when he was talking. He immediately 

left the class, called his mother and went home. His mother kept him out of the class for 

a few months and refused to let him return to Jackson's class. 

On cross-examination, O.E. was rather vague concerning the time of the alleged 

Incidents and the specifics surrounding his transfer to another class. However, he insisted 

that he was punched by respondent without his ever having hit her, and that when she saw 

his nose was bleeding she gave him some tissues to stop the blood. On the occasion when 

she tightly grabbed him, he was simply walking toward her desk to ask permission to go 

the bathroom. She grabbed him, he said, and pUlled him over to his chair. 

The Board's last witness was R.E., the mother or O.E. On several occasions she 

had to go to school to see Jackson to complain about her son's "busted lil?" and the 

J?resence of nailmarks on him. Also, his clothes bad been ripped and once he had a black 

eye. According to R.E. her son told her that Jackson hit him on three or tour occasions, 

once because he was laughing in class. R.E. also claimed that when she aonfronted 

Jaakson about the corporal punishment incidents, the teacher denied them, el(cept for one 

incident when she said that she hit the boy on the nose by mistake. 
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As previously noted, a substantial portion of the Board's case concerned events 

which took place prior to March 1984, when the previous Board was presented by its then 

executive superintendent with a recommendation that tenure charges be certified against 

respondent, but no action was taken. Thus, counsel for respondent moved to strike this 

testimony and any other evidence related to those events. I reserved decision on that 

motion pending receipt of posthearing briefs. A discussion of this motion appears at page 

30 to 33, infra. 

TESTIMONY FOR.RESPONDENT 

Mary Jackson testified at length on her own behalf. She began teaching on a 

regular basis in Newark in 1968 and until 1981 taught mostly second grade. She identified 

several of her annual evaluations and/or observation reports for the period between 1970 

and 1981, all of which rated her satisfactory (Exhibits R-2 through R-23). She also 

identified an observation report of January 27, 1982, prepared by Ms. Sullivan, a vice 

principal at Spencer, which gave respondent an overall rating of satisfactory, although 

four of the 22 specific areas were cheeked off as unsatisfactory (Exhibit R-l). 

According to Jackson, at no time prior to her being transferred to Spencer was 

she ever the subject of criticism for lack of classroom management, student control or 

the like. During 1980-1981, she taught at the Avon Avenue School and was unhappy over 

the fact that she was transferred to Spencer. She was doing quite well at Avon and did 

not want to move. In fact, she claimed that she was the teacher to whom problem 

children were assigned because she always maintained good classroom discipline. On her 

second day at Spencer, Jackson had to go to the office to get supplies and she testified 

that Patterson was inexplicably rude to her on that occasion. As a result, Jackson had to 

obtain books from another school where her sister taught, and thereafter was afraid to ask 

Patterson for anything. 
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With regard to the incident involving R. Y. in May 1985, Jackson said that she 

went to bang on a desk with some rulers in order to get the class's attention and 

accidentally hit R. Y. on the hand. She immediately apologized to the child and sent R. Y. 

to the nurse. According to Jackson, she spoke to Greenberg the following day and to an 

investigator from DYFS as ytell. She denied ever hitting R. Y. or any other child except 

for that incident. With regard to the claims by o.E., respondent categorically denied ever 

having deliberately hit him either. She did remember that on one occasion he was 

disturbing a reading group and she told him to go back to his seat. As he turned around, 

his nose accidentally came into contact with her elbow and she sent him to the nurse. She 

did recall trying to speak to O.E.'s mother. She described O.E. as a student who is a 

disciplinary problem and that he liked to get out of his seat and go over to talk to other 

children. 

Jackson also complained that many of the children in her class in 1981-82 had 

been left back two or three times previously and were reading at a lower grade level. In 

1982-83 and 1983-84, her students, she said, continued to function at a very low level in 

reading and math and most of them had been left back before. lt was her job to attempt 

to bring them up to higher standards. 

Jackson said she was unhappy at Spencer because the principal never talked to 

her and that Greenberg, Demetroulakos and Sullivan sometimes were rude and harsh to 

her. She said they continually gave her unsatisfactory ratings without reason and she 

tried to be transferred to another school. In particular, a request to be tranferred in 1983 

was turned down (Exhibit R-24), as well as an additional request in 1984 (Exhibit R-25}. 

On August 28, 1984, Peter c. Vitanza, Esq., an attorney Cor Jackson, wrote to the board 

attorney at the time pointing out that he had represented Jackson at the Board meeting 

concerning pending tenure charges which had failed !or lack of a vote. According to the 

attorney, Jackson., problems at Spencer stemmed from a personality conflict with certain 

members of the school administration. In his letter, Vitanzo also pointed out that Jackson 

had been required to teach sixth-grade students, even though the bulk of her experience 

had been with lower grades, and that these older students presented severe disciplinary 

problems with which Jackson had no experience. 

-24-

241 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 1859-86 

In reply to the tenure charges certified against her in 1986, Jackson insisted that 

she always maintained a neat and attraetive classroom and bulletin boards, charts, etc., 

were all kept up to date. Indeed, when she received the latest 90-day notice, she took 

photographs in her class whieh showed, according to Jackson, the appropriate nature of 

the rooms (Exhibits R-35 through R-49). In partieular, Jackson maintained "centers of 

interest" in reading and science, and every year had additional centers in health and 

writing. She even went to the trouble of buying materials hersell and would make sure 

that all of it was updated. She also insisted that her classes always began on time because 

she arrived early and even did work at home the night before. 

With respect to the claim that she failed to follow Board policy to use the 

McMillan series, she said that while she was aware o! this directive she believed 

Lippincott was a better program since McMillan was harder for slow learners to handle. 

However, she did start using McMillan and the one time she used Lippincott happened to 

be when Patterson visited the room. She also said she would occasionally use Lippincott 

for extra reading, but only as a supplement. 

Jackson recalled the classroom observation visit by Berry, in particular. When 

he came into the room the children were taking a mathematics test and she simply told 

them to put it away to be finished later that day. She absolutely denied that her- class was 

noisy on that occasion. She agreed that she faced disciplinary pr-oblems with some of the 

students at times, but was able to handle them by talking to parents if necessary. She 

also denied that students ever walked around in her classroom or left the room without 

permission. She insisted she always effectively managed her classes, that children 

listened to her and that they did their work. 

Unfortunately, there were a few occasions when Jackson was the victim of 

assaults by students, both in and out or schools. These occurred in 1984 and 1985. Once 

she was hit on the back with a rock. On another occasion she was bitten on the chest, and 

on still another oceasion a student closed a door on her finger (Exhibits R-31 through R-

34). 
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Jackson went on to deny all of the allegations of inefficiency, unbecoming 

conduct or other just cause and said that she always had a good relationship with students 

and spoke to them in a pleasant voice. She felt that she had the respect or the students in 

her classes and that she always responded to their needs. She also insisted that she 

promptly prepared and utilized lesson plans, and that they were submitted to her vice 

principal in a timely fashion and that she did consider the differentiated abilities of 

students. As far as she was concerned, children did learn in her class and she did motivate 

them. 

With respect to the incident when Greenberg took her out of class and into his 

otCice, and then called the nurse, she recalled that a student had gone into a closet where 

she kept her materials and she had told him to sit down. When he persisted in this 

behavior, she yelled loudly at him. This is when Greenberg came in and took her to his 

office. She went home because, as she claimed, Greenberg and the nurse insisted that she 

do so even though there was nothing wrong with her. 

On cross-examination, Jaekson repeated her denials regarding her alleged 

unsatisfactory performance. She again insisted that with respect to R. Y ., she had 

attempted to hit a desk to quiet the children and that she had two or three rulers in her 

hand which she had intended to put away in her closet. She accidentally struck R. Y. 

because she happened to be standing near R.Y.'s desk at the time. She also denied ever 

touching O.E., except when she accidentally hit him in the nose with her elbow. She felt 

that the administration at Spjmcer was trying to get her because she wanted to be 

transferred, and that she was performing properly despite the negative evaluations. She 

specifically denied Greenberg's elaim that she lost control of her class and disputed that 

he came into her room as often as he said he did. She also said she had no idea why he 

moved her class closer to his office in October 1984. 

FINDINGS OF FACT 

Based upon my review and consideration of the testimony and other evidence in 

this case, I herewith make the following FINDINGS OF FACT: 
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1. Respondent was employed as a regular teaching staff member by the 

Newark Board of Education on or about May 1, 1968, and became tenured 

thereafter. 

2. At the beginning of the 1981-82 school year, respondent was transferred to 

a teaching position at the Louise A. Spencer Elementary School. For the 

school years prior thereto, her performance had always been rated 

satisfactory and no increment had ever been withheld from her. 

3. Respondent was unhappy about the transfer to Spencer because she enjoyed 

teaching at the Avon Avenue School and wanted to remain there. 

4. Soon after commencing her teaching at Spencer in September 1981, 

respondent began to have problems. On November 18, 1981, respondent was 

observed teaching a fourth-grade spelling class by the principal, Maude F. 

Patterson, who rated Jackson unsatisfactory as a result of that 

observation. 

5. On April 27, 1982, respondent was again observed by Patterson while 

teaching a fourth-grade reading class, and her rating was unsatisfactory for 

a variety of reasons. 

6. On November 29, 1982 and February 3, 1983, respondent was again observed 

by Patterson while teaching a third-grade class and was rated 

unsatisfactory in a variety of areas on both occasions. 

7. In May 1983, Patterson recommended to the assistant executive 

superintendent for elementary education that because of Jackson's poor 

performance, she should be given a 904y notice under N.J.S.A. 18A:6-l4. 

8. On September 23, 1983, tenure charges were brought against Jackson 

alleging that she had been inetticient in the performance of her assigned 
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duties. She was issued a 90-day notice to correct and overcome the 

inefficiencies. 

9. On January 27, 1984, the tenure charges were filed and on January 30, 1984, 

Jackson was notified of the same and given 15 days to respond. 

10 At its meeting on March 13, 1984, the Newark Board of Education failed to 

take any action in respect to a recommendation made to it by its then 

executive superintendent to certify the tenure charges against Jackson to 

the Commissioner. No further action was taken against her with respect to 

those tenure charges at that time. 

11. In both 1983 and 1984, Jackson sought to transfer out of Spencer, to no 

avail. 

12. In October 1984, the principal of Spencer School recommended that because 

of Jackson's continuing failure to perform in an adequate fashion, and 

because of her commission of acts of corporal punishment upon students, 

respondent should again be made the subject of tenure charges. 

13. Between October 1984 and May 1985, several observations of respondent's 

classroom teaching performance were made by various administrators at 

Spencer, all of whom rated her unsatisfactory in a variety ot areas. 

Because of problems in her classroom, it was moved to a location next to 

the vice· principal's office. 

14. In January !985, Vice Principal Norman Greenberg dispatched two separate 

memoranda to Jackson about her inability to maintain classroom discipline 

and her failure to follow directions with respect to student progress. 

15. 1n June 1985, an annual evaluation report was prepared by Greenberg with 

respect to Jackson in which he rated her performance unsatisfactory for 

the 1984-85 school year in a variety of areas. 

-28-

245 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 1859-86 

16. On August 28, 1985, respondent was served with tenure charges and notified 

that she had 90 days to correct her inefCiciencies, beginning on September 

20, 1985. 

17. On October 7, 1985, respondent was observed teaching a fourth-grade 

reading class by William Demetroulakos, a vice president at Spencer. He 

rated her unsatisfactory in every area and concluded that although she had 

been observed on numerous occasions over the past year and efforts had 

been made to attempt to help her overcome the deficiencies, she had failed 

to demonstrate any progress in that regard. 

18. On October 22, 1985, a conference was conducted by Demetroulakos with 

Jackson, at which time the areas of deficiency which had been observed in 

her performance were noted and ideas and suggestions for corrections were 

given to her. At no time during that conference did Jackson make any 

comments or ask any questions. 

19. On November 27, 1985, respondent was observed teaching a fourth-grade 

math class by Martha Washington, the principal of another elementary 

school in Newark. Washington had been specifically requested as an 

outside administrator to make this observation. As a result of her 

observation ot the respondent's classroom teaching performance on that 

date, it was Washington's view that Jackson was performing in an 

unsatisfactory manner in a variety of areas. 

20. In December 1985, the executive superintendent advised the Board that the 

90-day corrective period had expired and that Jackson's inerticiencies were 

not cured. Accordingly, in January 1986, the executive superintendent 

recommended that there was probable cause to proceed with the filing of 

tenure charges of inefficiency, corporal punishment, unbecoming conduct 

and other just cause against respondent. 

-29-

246 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 1859-86 

21. on January 16, !986, respondent was notified that the Board had voted to 

proceed with the tiling o! tenure charges and that she had 15 days to 

respond. She did not respond in a timely manner. 

22. on February ,25, 1986, the Board voted to certify tenure charges against 

Jackson and to suspend her without pay pending final determination 

regarding same. 

DISCUSSION 

The threshold issue in this case is the propriety of considering any allegations 

against Jackson which concern conduct in which she engaged prior to March 13, 1984, when 

the Board in office at that time chose not to take any action in response to a 

recommendation by the then executive superintendent that charges be certified against 

her. There are two aspects to the issue-the inefficiency charges which predate March 

1984, and corporal punishment allegations which allegedly took place during 1982 and 1983. 

With respect to the allegations of corporal punishment, there were generalized 

claims leveled by Patterson during the course or her testimony in this ease that Jackson 

had hit children from time to time in 1982 and 1983. Other witnesses also made passing 

reference to this. However, the only specific allegation of such misconduct was orfered 

by O.E. and his mother. Although these incidents took place prior to March 1984, the first 

time that they surfaced with respect to inclusion in tenure charges was in August 1985, 

when the present c~es were made. Accordingly, respondent maintains that due process 

requires that these charges be dismissed because of the delay which took place, and the 

Board's failure to have certified them in March 1984.4 

4t should note that neither in her answer nor at the prehearing conference did respondent 
raise any specific issue respecting a due--process bar to any pre-March 1984 charges. 
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While I am not unsympathetic to a contention by a tenured teaching staff 

member that he or she should not constantly have to be in fear of the certification of 

charges stemming from past conduct, I am unaware of any decision of the Commissioner 

which would bar the Board from pursuing the 1982 or 1983 corporal punishment claims in 

this case. Defenses in the nature of laches, waiver, and/or estoppel can certainly be 

raised, and if it is demonstrated that the delay or inaction is unexplained or inexcusable, 

and that prejudice would result if the teacher were now made to defend against the 

charges, they certainly can be rejected on those grounds. However, mere delay, absent a 

showing of prejudice and an interference with the ability to defend, is simply not enough. 

Accordingly, I find no ground upon which to preclude the Board from pursuing all 

of the corporal punishment charges, even though all but one relate to incidents which 

were alleged to have occurred before March 1984. Although there was a generalized 

claim by respondent that the lapse of time had interferred with her ability properly to 

defend against these claims, this was never buttressed by any specifics. Recently, in the 

case of In the Matter of the Tenure of Hearing of Jean Hamilton-Moore, School District 

of the Town of Montclair, Essex County, OAL DKT. EDU 1604-85 (Feb. 13, 1986), charges 

of corporal punishment against a tenured teacher were considered by me even though in 

some cases they predated the actual certification by several years. In particular, the 

Board in that case certified charges in March 1985 after a particularly egregious incident 

had ocaurred in late October 1984. The charges, when filed, also included allegations 

regarding corporal punishment which had taken place as early as the 1978-79 school year. 

They, too, were considered by the Commissioner along with the most recent charges. 

Thus, I find no constitutional, statutory or other bar to the certification of 

charges of corporal punishment against the tenured teacher in this case, even though most 

relate to incidents that occurred two or three years earlier and predated an aborted effort 

in March 1984 to. certify other charges against respondent. IC Jackson did allegedly 

commit corporal punishment, she should be required to defend against the charges, unless 

she can demonstrate some undue l?rejudice. In this case, she has not. 
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The ~ond aspect or the motion to strike is compounded by the fact that the 

present inefficiency allegations repeat and incorporate the same exact conduct, and time 

period, which had been addressed in the recommendation to the Board two and one-half 

years earlier. Respondent contends that since a 90-day notice had been served on her in 

1983 and the Board thereafter reviewed the allegations and determined not to act on 

them, this constituted a "dismissal" of those charges which now bars their being raised 

again. 

The Board, in reply, claims that the same conduct can be considered now since 

the earlier action or inaction cannot be binding upon the present board which certified the 

charges and, in any event, a "dismissal," by inaction or otherwise, is "without prejudice" 

unless specifically noted to be to the contrary. In this regard the Board refers to the 

decision in Manalapan Englishtown Education Assoc. v. Bd. of Ed. of Manalapan• 

Englishtown, 187 !:!d· Super. 426 (1981), which held that local boards of education have a 

great deal of discretion with respect to whether there is probable cause to credit 

allegations against a tenured teacher which would be sufficient to warrant dismissal or a 

reduction in salary. Given that broad discretion, it is the contention of the Board in this 

case that it was under no obligation in 1983 to certify charges, and was perfectly free to 

wait a period of time before deciding to certify any charge. In short, unless the tenured 

employee can show prejudice, the mere fact that charges were not processed on an earlier 

occasion is not significant. The Board does concede, however, that the failure to move on 

the charges in March 1984 technically resulted in a dismissal under ~· 18A:6-13, but 

the dismissal must be considered to have been without prejudice. ~ In the Matter of 

the Tenure Hearing of William H. Levine, 1977 S.L.D. ll29 (Oct. 27, 1977); £!• ~ 
Matter of the Tenure .Hearing of Nicholas Kagdis, 1980 ~· 888, In the Matter or the 

Tenure Hearing of Carolyn Edwards, 1980 ~· _(March 9, 1980). 

On balance, I believe that the "resurrection" in 1985 of the 1981-84 inefficiency 

charges ultimately certified in February 1986, is not a fatal defect and they can be 

considered in this ease. I agree with the Board that there Is no constitutional, statutory 

or case law which would preclude such reconsideration, absent laches, estoppel and the 
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like. I do agree that a tenured teacher who has been provided notice of potential charges 

of inefficiency, who is not then proceeded against any further, as occurred in this case in 

1984, arguably is entitled to breathe a sigh of relief and should not have to worry about a 

sword c.>nstantly hanging over his or her head. However, adequate protection against any 

alleged unfairness is afforded through the Tenure Hearing Act itself, and through the 

teacher's right to raise various separate defenses. The mere !'act that the Board failed to 

act in March 1984 with respect to performance deficiencies that allegedly took place 

before that time does not bar a subsequent board !rom certifying as part of inefficiency 

charges the same alleged misconduct. The Board still must prove those charges, and the 

employee is entitled to raise any defense he or she wishes, including prejudice resulting 

from the delay. 

Accordingly, having determined that all four counts of the charges certified in 

1986 can be considered by me in this ease, including allegations which were raised but not 

pursued in 1984, the remaining issue is whether any one or more of those charges have 

been proved and, if so, what sanction is appropriate. ln this respect, I entertain not the 

slightest doubt that the allegations respecting Jackson's deplorable inefficiencies and 

unbecoming conduct were established. I am convinced from the testimony of Patterson, 

Greenberg, Washington, Berry and Demetroulkos that respondent's inadequacies as a 

teacher were legion, and to hold otherwise would border on malfeasance. This teacher, 

albeit perhaps well-intentioned, proved herself incapable of effectively pursuing her 

chosen career. ln almost every area of teacher responsibility, respondent was a disaster. 

I shudder to imagine the negative impact she must have had on any child who came into 

her class wanting to learn. The overwhelming evidence against Jackson in this case was 

hardly disputed, other than by her generalized self-serving and unpersuasive denials. Even 

disregarding the pre-March 1984 charges, and considering only those which related to 

events on or after that date, the evidence against this teacher is simply overwhelming. 

With respect to the corporal punishment count, although I have permitted it to 

be pursued in all of its aspects in this case, I must reject the Board's proofs as to O.E.'s 
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allegations. None were independently corroborated, other than by his mother's somewhat 

nonspecific references to the times and places of the events. The preponderance of the 

evidence in regard to O.E.'s charges simply did not rise to a level sufficient to credit his 

allegations. 

On the other hand, the incident involving R. Y in May 1985 is quite a different 

matter. Although the witness needed some prompting by counsel in order to recall the 

event, a.Y. was noticeably nervollll and naturally reticent at first. However, once she 

focused on the event, a.Y. was clear and firm in her recollection. ln her case, of course, 

corroboration of the striking of her arm and its consequence came from Greenberg, 

Patterson and the nurse's report. ThUll, having had an opportunity to observe a. Y ., 

Greenberg, Patterson, and respondent testify about the incident, 1 must reject Jackson's 

version of it. Accordingly, as to the corporal punishment charge, 1 additionally PJND as 

follows: 

23. ln May 1985, Jackson taught a fourth-grade class in which R. Y ., then nine 

years old, was a student. 

24. On or about May 7, 1985, a.Y. left her desk in order to throw some papers 

into a trash basket. 

25. At that point, without provocation from a. Y ., Jackson struck the child on 

the top or her forearm between her elbow and her wrist with two or three 

rulers that Jackson was holding in her hand. 

26. Just before she struck a. Y ., Jackson said to her, "1 told you to sit down." 

27. Two other children in the class reported the striking to Norman Greenberg, 

who took R. Y. to the nurse who applied ice to a. Y. 's arm. 
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28. The striking of R. Y. by respondent caused red welts and a bruise to appear 

on the child's arm. 

29. On the following day, the principal of Spencer, Maude Patterson, was 

present when Jackson said that she hit R. Y. with the ruler because the child 

had hit her. 

Thus, based upon my review of all of the evidence in this case, I have determined 

that except for the allegations concerning acts of corporal punishment committed by 

respondent against o.E. and/or any student other than R. Y ., the Board has established by 

a preponderance of the credible evidence the truth of the charges certified against 

Jackson. This teacher did perform in a woefully inefficient manner, she did conduct 

herself in an unbecoming manner and she did commit corporal punishment upon R.Y. The 

consequences of her ineptitude and misconduct, precisely as the Board had alleged were 

"· •• so staggering as to create a demand for her dismissal as a teaching staff member." 

PENALTY 

Given the findings I have made, even excluding any pre-March 1984 conduct, it is 

clear, of course, that respondent, by virtue of her abysmal performance, must be 

dismissed from her employment by the Board. Even a cursory review of the many 

observation reports reveals a seriously flawed teacher. Sadly, the criticisms of her 

performance were made by persons who, I believe, were sincerely interested in helping her 

overcome problems and who harbored no grudges agai!l.'lt her. Unfortunately, Jackson 

apparently paid mere lip service, if at all, to their constructive advice and proceeded to 

perform even more poorly, if that were possible. As noted, even if I exclude from 

consideration any evidence of ine!Ciciency, etc., prior to March 1984, her conduct after 

that date, quite aside from the R. Y. incident, amp}y justifies her dismissal. ~ ~·· 

Exhibits P-7, P-11, P-12, P-13, P-22, P-23, P-25, P-26, P-28, P-32, and P-33. It is almost 

inconceivable to me that in January 1985, for example, havin(f taught since 1968 and being 

midway through her fourth year at Spencer, and after having been severely criticized time 

and again about her deficiencies and urged to improve, Jackson conducted a class as 
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poorly as Demetroulkos described in his observation report (Exhibit P-32). His chronology 

of what he saw in that classroom between 9:40 and 11:00 a.m. on January 24, 1985, is 

almost tragic. What is particularly astonishing about this and other observations is that 

senior administrators were in the room while classes simply careened out of Jackson's 

control, with no sign that ~he could avoid, no less cure, the problems. 

Similarly revealing, and equally damning, is Greenberg's annual evaluation at the 

close of the 1984-85 school year (Exhibit P-26). Jackson plainly was not teaching and her 

failures as a teacher were creating failing students. When the R.Y. striking incident is 

added to the mix, a dismissal is demanded. For too many of her former students, the 

sanction is too late. At least future students will be protected. 

CONCLUSIONS 

I therefore CONCLUDE that, except as noted above with respect to the corporal 

punishment count, all of the allegations of the tenure charges certified to the 

Commissioner in this case were proven by the Board, and respondent should be DISMISSED 

forthwith from her employment. 

This recommended decision may be arfirmed, modified or rejected by the 

COMMISSIONKB. OF TilE DEPARTMENT OF BDUCA'nON, SAUL COOPKB.MAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unleSII such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 
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DATE 

DATE 

DATE 
md/e 

I hereby FILB this Initial Decision with SAUL COOPERMAN for consideration. 

OEG 2 21986 
DEPARTMENT OF EDUCATION 

DEC 241986 
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IN THE MATTER OF THE TENURE 

HEARING OF MARY JACKSON, SCHOOL 

DISTRICT OF THE CITY OF NEWARK, 

ESSEX COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Off ice of 
Administrative Law have been reviewed. Respondent's exceptions and 
the Board's reply thereto were timely filed. pursuant to N.J.A.C. 
l:l-16.4a, b and c. 

Respondent's exceptions in essence reiterate the legal 
arguments advanced and considered during the hearing and which are 
embodied in her post-hearing brief. Firstly, she contends that any 
~vents occurring before March 13, 1984 which relate to the tenure 
charges and notice of inefficiency initiated against her in 1983 
should not be allowed to be considered and avows that the ALJ erred 
in allowing consideration of events prior to that date as this flies 
in the face of New Jersey school law and her due process rights. 

Upon review of the record and consideration of respondent's 
arguments with respect to this issue, the Commissioner is 
unpersuaded that the ALJ erred in permitting consideration of events 
related to the prior tenure charges filed against respondent which 
the Board in March 1984 failed to act upon due to a lack of mover. 
Nor does he find that the ALJ callously rejected respondent's 
position on this issue without any real analysis as alleged in her 
exceptions. He finds the AW's analysis more than adequate and 
overall correct. 

N.J.S.A. 18A:6-l3 mandates that if a board does not make a 
determination to certify tenure charges "***within 45 days after 
receipt of the written charge, or within 45 days after the 
expiration of the time for correction of the inefficiency, if the 
charge is of inefficiency, the charge shall be deemed to be 
dismissed and no further proceeding or action shall be taken 
thereon." There is nothing within this requirement that would 
preclude a subsequent board from acting ~ at a future time to 
certify tenure charges based upon events occurring after the 
"dismissal" occasioned by N.J. S .A. 18A: 6-13 but which also draw upon 
events in the teacher's performance history associated with the 
prior uncertified charges as evidence in su.2.E.QJ:t of the new 
charges. 

As such, the Commissioner agrees with the ALJ that no 
constitutional, statutory or other bar exists to the 1985 charges 
which, in addition to post-March 1984 events, include events from 
the 1981-84 period. Further, he finds the following statement of 
the ALJ well-reasoned and relevant to the due process violation 
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alleged by respondent even though it speaks only to the inefficiency 
aspect of the matter. It reads: 

"***I do agree that a tenured teacher who has 
been provided notice of potential charges of 
inefficiency, who is not then proceeded against 
any further, as occurred in this case in 1984, 
arguably is entitled to breathe a sigh of relief 
and should not have to worry about a sword 
constantly hanging over his or her head. 
However, adequate protection against any alleged 
unfairness is afforded through the Tenure Hearing 
Act itself, and through the teacher's right to 
raise various separate defenses. The mere fact 
that the Board failed to act in March 1984 with 
respect to performance deficiencies that 
allegedly took place before that time does not 
bar a subsequent board from certifying as part of 
inefficiency charges the same alleged 
misconduct. The Board still must prove those 
charges, and the employee is entitled to raise 
any defense he or she wishes, including prejudice 
resulting from the delay. 

(Initial Decision, ante) 

Moreover, the Commissioner also agrees with the ALJ's 
conclusion that, "Even disregarding the pre-March 1984 charges and 
considering only those which related to events on or after that 
date, the evidence against this teacher is simply overwhelming." 
(emphasis in text) (Initial Decision, ante) Be strongly disagrees 
with respondent • s exceptions which urge that the tenure charges be 
dismissed due to the Board's failure to bear its burden of proof. 
He finds as preposterous the allegation that the ALJ blindly 
accepted every position advanced by the Board and that the initial 
decision lacks reason and logic. (Respondent's Exceptions, at p. 
23) He likewise finds as meritless any suggestion that a conspiracy 
was at play in this matter among the Spencer School administrators. 

Upon review of the record and a thorough consideration of 
the exceptions, the Commissioner fully concurs with the ALJ that the 
Board proved by a preponderance of the credible evidence the charges 
certified against respondent, except for the corporal punishment 
allegations dealing with students other than R. Y. He therefore 
adopts the initial decision as his own for the reasons expressed 
therein. Notwithstanding how satisfactory respondent • s performance 
may have been in the years prior to 1981, the record is replete with 
evidence that "this teacher did perform in a woefully inefficient 
manner, she did conduct herself in an unbecoming manner and she did 
commit corporal punishment upon R.Y.***" (Initial Decision, ante) 

Moreover, the Commissioner fully concurs with the 
recommendation that her inefficiency, ineptitude and misconduct are 
unquestionably worthy of dismissal as determined by the ALJ. 
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Accordingly,. respondent is dismissed from her tenured 
teaching position as of the date of this decision, a sanction which 
the Commissioner agrees is too late for her former students but will 
at least protect future students. 

It is further ordered that a copy of the final decision in 
this matter be forwarded to the State Board of Examiners for its 
review and, in its discretion, further appropriate action. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

February 3, 1987 
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IN THE MATTER OF THE TENURE 

HEARING OF MARY JACKSON, SCHOOL 

DISTRICT OF THE CITY OF NEWARK, 

ESSEX COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, February 3, 1987 

For the Petitioner-Respondent, Marvin L. Cormick, Esq., 
General Counsel 

For the Respondent-Appellant, Oxfeld, Cohen and Blunda 
(Arnold Cohen, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

June 3, 1987 
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DAM JIN KOH AND HONG JUN KIM, 

PETITIONERS, 
/ 

v. 

NEW JERSEY STATE INTERSCHOLASTIC 
ATHLETIC ASSOCIATION, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

For the Petitioners, Soriano and Gross 
(Daniel C. Soriano, Jr., Esq., of Counsel) 

For the Respondent, Sterns, Herbert, Weinroth & Petrino 
(Michael J. Herbert, Esq., of Counsel) 

This matter was opened before the Commissioner upon the 
filing of a Petition of Appeal and Motion for Summary Judgment. 
Petitioners, two Korean citizens, are appealing the determination of 
the Eligibility Appeals Committee of the New Jersey State 
Interscholastic Athletic Association (NJSIAA) dated December 11, 
1986, which determined that they were ineligible to participate in 
ice hockey competition because of transfer to Millburn High School 
primarily for athletic advantage. Petitioners contend that the 
Committee was arbitrary, capricious and unreasonable in its 
application of the Association's transfer rule. 

The December 11, 1986 letter of ineligibility reads in 
pertinent part: 

It is provided by pages 102 through 107 of the 
NJSIAA Handbook, that foreign born students 
transferring to NJSIAA member schools must comply 
with the basic eligibility standards set forthi.by 
the Association. The Eligibility Appeals 
Committee found that these students transferred 
primarily for athletic advantage and therefore 
ruled that their participation in ice hockey 
would violate Article V, Section 4K(6), which 
prohibits transfers for athletic advantage. The 
Committee took special note that the stated 
reason for the transfer in the senior year by 
these students was primarily to play ice hockey; 
that there was testimony that they sought better 
facilities; that they were on the national 
championship team in Korea and that they attended 
a curriculum in Korea which emphasized their ice 
hockey skills. The Committee is not 
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unsympathetic with the stated desire of these 
students to gain a strong education in the United 
States and of your own sincere desire that they 
become part of your "family". However, the 
Committee believed that the evidence was 
overwhelming that the principle (sic) reason for 
their transfer at this time in their academic 
careers was to advance their skills in ice hockey 
which is clearly proscribed by the rules. 

(Committee's Letter, at p. 2) 

Although the Committee denied petitioners' eligibility to 
compete inter scholastically in ice hockey. it did allow them to 
participate with the team or to engage in any other winter sport on 
an interscholastic basis terminating on March 3, 1987, the date upon 
which they would have completed their secondary schooling in Korea. 

Based upon a thorough review of the record, other essential 
facts of the matter are as follows: 

1. Petitioners are 18 years of age and are citizens of 
the Republic of Korea. 

2. In Korea, high school students, in addition to their 
academic training, have a major/specialty such as a sport or music. 

3. Petitioners were midway through their senior year in a 
Korean high school where their specialty/major was ice hockey for 
two years (since October 1984). 

4. They entered the United States in late August 1986 on 
two-year student visas and reside with June M. Dean in Millburn 
Township. 

5. They enrolled at Millburn High School on September J, 
1986. 

6. The unchallenged testimony of all witnesses is that in 
order to secure the approval of the Korean government to study in 
the United States, petitioners were required to st~e that the 
reason for leaving the country was to pursue their specialty of ice 
hockey since permission to leave the country is granted only for 
study in one's specialization. 

7. If petitioners were to secure approval to leave Korea, 
the principal of Millburn High School had to "make certain 
statements about sports to get them out if they wanted to take 
advantage of the education offered at Millburn." (Tr. 107) 

B. The principal of the Korean high school, when asked by 
NJSIAA why petitioners came to the United States, responded to the 
effect that they were interested in becoming good hockey players but 
they were unable to do so in Korea because of a shortage of 
facilities and teams. 
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9. Petitioners' transcri·pts. from the Korean secondary 
school indicate a full academic course of study such as Ethics, 
Korean, National /'History, Physics, English, German, Chinese 
Sciences, in addition to physical education (hockey) which comprised 
their specialty. 

gositions of Parties 

Petitioners aver that although participation in ice hockey 
was a condition of •the Korean government's approval of their 
application to come to the United States, ice hock.ey was not their 
motivation or their families •. They point to the testimony of 
Millburn's principal as an astute summation of the true reason for 
wanting to leave Korea as opposed to the stated reason, namely 
improved educational opportunity rather than participation in ice 
hock.ey .· 

In arguing that NJSIM's action was arbitrary, petitioners 
consider "questionable" the nature of the waiver procedure contained 
in the As soc iat ion • s interpretive guidelines for foreign students 
(Handbook., at p. 106), namely, is it a waiver of the 30-day waiting 
period or a waiver signed by the principal and athletic director or 
a total exception to the transfer rule, Article V, Section 4K(2), 
including the provisos dealing with recruitment and athletic 
advantage. 

Petitioners avow that it was arbitrary for the Eligibility 
Committee to have found from the evidence presented that 
participation in ice hockey was the particular or primary reason for 
their transfer from Korea to Millburn. They stress that ice hockey 
was the means by which they were able to come to the United States 
to study and point out that in any event their eligibility to 
participate in any interscholastic competition in any sport would 
terminate at the end of the winter season. 

Respondent NJSIAA argues that under all the circumstances 
of the matter it had an adequate basis to conclude that petitioners' 
transfer to Millburn was pdmarily for an athletic advantage which 
violates Article V, Section 4K( 6) of the Association • s rules. It 
points, inter alia, to the testimony of Mrs. Dean that;- in order to 
come here, petitioners had to play hockey (Tr. 101) arid that they 
had to attend a school with an ice hockey program (Tr. 104). NJSIAA 
perceives this to be pertinent because ninety percent of the 360 
public school members of NJSIAA do not have such programs. Thus, it 
reasons, had Millburn not had an ice hockey program, petitioners 
apparently would not have transferred to Millburn. Lik.ewise, it 
points to the testimony of Wuijun, petitioners' brother/cousin, 
concerning the nature of the school they attended in Korea, namely, 
winners of national hockey competition, world travel/competition and 
major in hockey. 

NJSIM also avers that although testimony was heard that 
the real purpose for transfer was for academic reasons, "the 
essential statement" in the confirmation letter from the Korean 
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principal was that petitioners could not develop their specialties 
in Korea because of the shortage of facilities and teams. 

Given the above, NJSIAA argues that its action was neither 
arbitrary nor unreasonable and points to the standard of review for 
cases of this nature, namely, that the Commissioner will not 
substitute his judgment for that of the Association absent such a 
showing. Moreover, it avows that Article V, Section 4K is intended 
to prevent students from transferring from one school to another for 
athletic reasons and that the rule has been upheld by the 
Commissioner and courts in a variety of cases (cites omitted). 

Analysis and Conclusions 

Article V, Section 4K establishes the rules for transfers. 
The clarification statement for provision 1 of that section informs 
that a transfer waiver form must be processed whenever a student 
transfers from one secondary school to another without a change of 
parental/guardian residence (Handbook, at p. 43). Section 4K(2) 
reads: 

A student transferring from one secondary school 
to another, except for the cases provided for in 
Paragraph (1) of these transfer provisions shall 
be eligible after the expiration of 30 calendar 
days during the school year provided that both 
principals and athletic directors sign an 
appropriate waiver form indicating that there has 
been no recruitment or transfer for athletic 
advantage. (emphasis supplied) (Id., at p. 44) 

According to the procedures for processing applications for 
eligibility of foreign students found on page 106 of the Handbook, 
all foreign students whose parent/guardian has not moved into the 
member district must apply for interscholastic eligibility which is 
a request for a waiver as required in 4K{2) above. 

Article V, Section 4K(6), the rule upon which petitioners• 
eligibility was founded, reads: 

(6) Any evidence of a transfer for athlel'ic 
advantage shall subject the athlete to a prompt 
determination of eligibility by the Eligibility 
Committee and may subject the school and the 
athlete to appropriate disciplinary proceedings 
as set forth in Article X herein. A transfer for 
athletic advantage is defined as, but not limited 
to, 

(a) seeking a superior athletic team; 

(b) seeking relief due to a conflict with 
the philosophy or action of an 
administrator, teacher or coach 
relating to sports; 
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(c) seeking a team ·consistent with the 
student's athletic abilities; or 

(d) seeking a means to nullify punitive 
action by the previous school. 

(Id .• at p. 44) 

The Interpretive Guidelines for transfers inform in 
pertinent part that: 

Subsections (5) and (6) of the transfer rule 
became effective during the 1982-83 school year 
and are aimed at preventing athletic recruitment 
or transfers by students for athletic advantage. 

Subsection (6} sets forth specific examples of 
transfers for athletic advanta~ such as seeking 
a superior team or one consistent with the 
student's abilities, (a) and (c); or as an 
attempt to obtain relief from conflicts with the 
former school and its staff or punitive action 
taken by that school, (b) and (d). Any evidence 
of these factors will subject the transfer to the 
scrutiny of either the Eligibility or Eligibility 
Appeals Committee. The Association recogni~es 
that a desire to participate in interscholastic 
sports may be one of a number of considerations 
involved in a transfer, in addition to factors 
such as finances, academic, religious training, 
social and transportation. However, if after a 
hearing, either Committee determines that the 
primary reason for the transfer was for athletic 
reasons, then a violation of Subsection (6) will 
be found. (emphasis supplied) (!_4 •• at pp. 60-61) 

Upon a thorough examination of the record in this matter 
and being fully cognizant of the fact that it is not the role of the 
Commissioner to substitute his judgment for that of NJSIAA, the 
Commissioner concludes that the record does not establish that the 
Association was arbitrary in determining that c petitioners 
transferred from the Republic of South Korea to Millburn High School 
for athletic advantage, thus, NJSIAA' s application of Article V, 
Section 4K(6) is deemed appropriate. 

While it is clear from the record that petitioners and 
their families were unquestionably motivated to have them obtain 
educational advantage through attending school in the United States, 
the fact is indisputable that they would not. have enrolled in 
Millburn High School if that school did not have an ice hockey 
program. The record is abundantly clear that unless petitioners 
enrolled in a school which could improve their hockey skills. the 
Korean government would not have permitted them to leave that 
country. 
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That NJSIAA construed petitioners' transfer to Millburn to 
be for athletic advantage/reasons pursuant to Article V, Section 
4K{6) cannot be deemed unreasonable notwithstanding how strong an 
educational motivation existed or even if education were the "true" 
or "real" reason. This is due to the fact that petitioners• 
attendance at a given high school rested squarely on the 
availability of an ice hockey program. 

Consequently, the Commissioner is in agreement with NJSIAA 
that an adequate basis existed to apply Section 4K(6) in this 
matter, thus barring petitioners' participation in interscholastic 
ice hockey competition. 

Accordingly, the decision of NJSIAA is 
appeal to this determination shall be made to 
Superior Court pursuant to N.J.S.A. lBA:ll-3. 

affirmed. Any 
the New Jersey 

COMMISSIONER OF EDUCATION 

February 3, 1987 
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&tatt of Nl'w :Btrsty 

OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OF 

WOODSTOWN-PILESGROVE 

REGIONAL SCHOOL DISTRICT, 

Petitioner, 

v. 

LYNN P. WARE, 

Respondent. 

INll'IAL DECISION 

OAL DKT. NO. EDU 7149-86 

AGENCY DKT. NO. 3&--2/85 

John D. Jordan, Esq., for petitioner (Jordan &: Jordan, attorneys) 

Sheldon Lee Cohen, Esq., for respondent {Schneider, Cohen, Solomon, Leder &: 
Montalbano, attorneys) 

Record Closed: December 16, 1986 Decided: December 31, 1986 

BEFORE NAOMI DOWER-LA BASTILLE, ALJ: 

The Board of Education of Woodstown-Pilesgrove Regional School District 

{Board) certified tenure charges of conduct unbecoming a teaching statr member against 

Lynn P. Ware <respondent) on February 21, 1985 and respondent was granted a stay of the 

proceeding by the Commissioner on March 15, 1985. The Commissioner transmitted the 

matter to the Office of Administrative Law on October 22, 1985 for a contested case 

determination under~· 2C:51-2, pursuant to~· 52:14F-l !!!!!9.· 

After a telephone preh.mnng conference on November 24, 1986, the Board Cileu a 

summary disposition motion on December 12,1986. On December 8, 1986, respondent filed 

New Jersey Is An Eqr.ull Opportunity Employt!f' 
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OAL DKT. NO. EDU 7149-86 

a sworn statement that he did "not wish to contest the application of the Woodstown

Pilesgrove School District to revoke my teaching certificate and thereby forfeit my 

employm~nt.'' (R-1). 

rhe evidence of the Board consists of an affidavit of Walter J. Simpkins, Chief 

of Police (P-0, a sworn statement of Richard William McDonald (P-2), a certified 

judgment or-conviction (P-3) and a copy of the indictment (P-4). Since the evidence is 

undisputed, I FIND: 

1. Lynn p, Ware was indicted on February 5, 1985 and suspended without pay 

from that date. 

2. Ware was tried by jury and found guilty of criminal attempt/sexual assault 

(N.J.S.A. 2C:5-l/2C:l4-2(c)l); of criminal sexual contact (~. 2C:l-t-

3(b)) and of endangering the welfare of a child (N.J.S.A. 2C:24-4(a)). 

3. ware was sentenced on October 9, 1986 to concurrent terms of 

incarceration on each count and the court set forth as an aggravating 

factor that the defendant took advantage of the youthful victim, who was 

then a 17 year old school student of the defendant, which circumstances 

were also set forth in Exhibits P-1 and P-2. 

CONCLUDE that respondent was convicted of a second degree offense, 

N .J .S.A. 2C:5-l/2C:l4-2c(l). This offense also touches his official position of employment 

within the meaning of N.J.S.A. 2C:Sl-2a(2) since the conviction was for a sexual assault on 

one of respondent's students. I CONCLUDE that respondent has forfeited his position as a 

teaching staff member as of the date of sentencing and that, in addition, he is forever 

disqualified from holding any office or position of honor, trust or profit under this State or 

any of its administrative or political subdivisions, pursuant to~· 2C:51-2c. 

This decision should be forwarded to the State Board of Examiners so that his 

teaching certification will stand revoked simultaneously in accordance with statute and 

with respondent's expressed understanding of the forfeiture. 

It is so ORDERED. 

-2-
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This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:l4B-10. 

r hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

N~I DOWER-LAB LEoALJ 

JAN 2 1937 
Receipt ~knowledged: 

~v~ 
DEPA~UCATION DATE 

JAN 61981 
DATE 

se 
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IN THE MATTER OF THE TENURE 

HEARING OF LYNN P. WARE, SCHOOL 

DISTRICT OF WOODSTOWN-PILESGROVE 

REGIONAL, SALEM COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision have been reviewed. No 
exceptions were filed by the parties pursuant to N.J.A.C. l:l-16.4a, 
b and c. 

Upon review of the record herein, the Commissioner concurs 
with the finding and determination of the AW that, as a result of 
his conviction of a second degree offense, criminal attempt/sexual 
assault (N.J.S.A. 2C:5-l and 2C:l4-2(c)l) and his conviction of 
criminal sexual contact (N.J.S.A. 2C:l4-3(b)) and of endangering the 
welfare of a child (N.J.S.A. 2C:24-4(a)), respondent has forfeited 
his position as a teaching staff member as of the date of 
sentencing, October 9, 1986. Therefore, he is disqualified from 
holding any office or position of honor, trust or profit under this 
State or any of its administrative or political subdivisions, 
pursuant to N.J.S.A. 2C:51-2(c). 

Further, the Commissioner orders that this matter, forth
with, be forwarded to the State Board of Examiners for its review 
and, in its discretion, further appropriate action pursuant to 
statute and regulation. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

February 4, 1987 
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~tatr uf N rw :1Jrrary 

OFFICE OF ADMINISTRATIVE LAW. 

CHARLES SMITH, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

CITY OF JERSEY CITY. HUDSON COUNTY 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 7666-85 

AGENCY DKT. NO. 394-ll/85 

Robert M. Seh"artz, Esq., for petitioner 

William A. Massa, Esq., for respondent 

Record Closed: November 17, 1986 Decided: December 19, 1986 

BEFORE ARNOLD SAMUELS, ALJ: 

PROCEDURAL HISTORY 

On November 20, 1985, petitioner, Charles Smith, a tenured Principal in the 

respondent sehool distriet, filed a petition with the Commissioner of Edueation elaiming 

that the respondent's failure to appoint him to the newly created position of Assistunt 

Superintendent in Charge of Instruction and Learning violated his tenure and seniority 

rights pursuant to N.J.S.A. l8A:28-5 ~~·and l'LJ.S.A. 18A:28-9 ~ ~· 

New Jersey ls A11 Equal Opportunity Employer 
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The respondent filed an answer to the petition on December 2, 1985. On 

December 9, 1985, the matter was transmitted by the Commissioner of Education to the 

Office of Administrative Law for hearing and determination as a contested ease pursuant 

to N.J.S.A. 52:14F-l £.!~·and assigned to Leon S. Wilson, ALJ. A prehearin~t conference 

was held on January 24, 1986, and a Prehearing Order was filed, firing the issues to be 

decided, scheduling hearing dates and regulating other procedural aspects of the 

forthcoming he11ring. 

The hearing began on May 20, 1986 before Judge Wilson. At the beginning of the 

hearing, the petitioner moved for judgment on the pleadings (summary decision) based on 

admissions made by the respondent in its answer lind in discovery. The Judge ~rranted 

summary decision to the petitioner orally. It was his opinion that the respondent's 

pleadings and discovery conceded the petitioner's claims to the ertent that the contested 

issues were effectively disposed of. However, a written order was delayed for ten days to 

give respondent an opportunity to proffer allegations contrary to the admissions in the 

answer and to move to amend the pleading. On March 26, 1986, counsel for respondent 

wrote a letter to the Judge which accomplished that purpose. An amended answer to the 

petition was filed by respondent on April 29, 1986, and on May 9, 1986 Judge Wilson 

accepted the amended answer lind ordered the summary decision in favor of petitioner 

vacated. The mo1tter was scheduled for plenary hearing. 

In June 1986, the matter was transferred to this Judge because Judge Wilson was 

about to retire from the Office of Administrative Law. A status conference was held on 

June 20, 1986, and the hearing was rescheduled to October 1986. Hearings were held on 

October 14, 15 and 16, 1986 at the Office of Administrative Law in Newark, New Jersey. 

The petitioner testified in his own behalf, and he called three witnesses. Three additio011l 

witnesses also testified for the respondent. Thirteen erhibits were marked in evidence 

and are described in the Appendix attached hereto. Written evaluations offered by 

respondent were not accepted in evidence because they were not disclosed to the 

petitioner in pretrial discovery. Post-hearing briefs were filed by both parties, and the 
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record closed on November 17, 1986, the date on which the last post-hearing submission 

was tiled. 

THE ISSUES 

The issues were stated in the Prehearing Order as follows: 

1. Did petitioner achieve tenure in the position? 

2. Were petitioner's duties in the several titles held sufficiently similar to 

constitute more than two years' plus one day's service in the position within 

a four-year period? 

3. Should petitioner prevail, shall the remedy include prejudgment interest on 

back pay and allowances? 

(No testimony, evidence or ar!!'Ument was presented on Issue 3 above. Therefore, that 

question will not be discussed or decided.} 

follows: 

'T'he parties agreed that the petitioner's assignments since 1980 have been as 

Assistant Superintendent, Instruction and Learning 

Position abolished- July 21, 1981 

l98o-8l school year 

Principal- P.S. No. 16 1981-82 school year 

Principal- on assignment to Curriculum and Instruction 1982-83 school year 

Central (Superintendent's) Ocrlce 

-3-
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Principal - on assignment to Curriculum and Instruction 1983-84 school year 

Central (Superintendent's) Office; and P .S. No. 16 

Principal - on assignment to Curriculum and Instruction 1984-85 school year 

Central (Superintendent's) Office 

Principal- P.S. No. 29 1985-86 school year 
to date 

The petitioner claims that in all three years, 1982-83, 1983-84 and 1984-85, he 

actually performed the duties of an Assistant Superintendent, regardless of the lack of 

official title and that he has tenure as an Assistant Superintendent. The respondent 

denies this, alleging that the petitioner did not perform substantially all the duties of an 

Assistant Superintendent during those years. 

The applicable statute, N.J.S.A. l8A:28-5(c), provides that tenure is attained 

after employment for the equivalent of more than three academic years within a period of 

any four consecutive academic years. Therefore, if in fact the petitioner functioned as an 

Assistant Superintendent in 1982-83 and 1983-84 and then immediately resumed the same 

duties at the beginning of the 1984-85 school year, he would have att<l.ined tenure in the 

position because he would have completed more than three years out of four consecutive 

academic years as an Assistant Superintendent. (There is no dispute about the fact that 

he served as Assistant Superintendent in 1980-81.) 

TESTIMONY 

The petitioner, Charles Smith, testified that he spent one year in the title of 

Assistant Superintendent in charge of Instruction and Learning during the 1980-81 school 

year. Following abolition of the position in July 1981, Dr. Smith served as principal of P.S. 

No. 16 for one year, 1981-82. He said that !or three consecutive years thereafter, 

beginning in September 1982 and ending in September 1985, he was assigned to the Central 

Office where he had the position and duties entitled Principal on assignment to 
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Curriculum and Instruction. During the 1983-84 year, Dr. Smith was additionally assigned 

11s supervisory head of P.S. No. 16. He elrplained that he visited P.S. No. 16 only once or 

twice in two weeks and that another person was in daily charge of the school. Dr. Smith 

stated that he spent practic6lly all of his time at the Central Office performing the duties 

of Principal on assignment, to Curriculum and Instruction in 1983-84 and that he was only 

statutorily in charge of P .S. No. 16. 

Or. Smith detailed the duties he performed as Principal on assignment to 

Curriculum and Instruction. He insisted that the duties were essentially the same as those 

he performed in 1980-81 in the title of Assistant Superintendent for Instruction and 

Learning. To reinforce this contention, Or. Smith pointed to the respective job 

descriptions. Exhibit P-4 is the job description used by Dr. Smith in 1980-81 in the title of 

Assistant Superintendent for Instruction and Learning. EX"hibit P-5 is the job description 

used by Dr. Smith in 1982 through 1985 in the position of Principal/Chief Administrator 

for Instruction and Learning. The job descriptions are virtually identical. (The 

descriptive terms Instruction and Learning and Curriculum and Instruction were used 

interchangeably throughout the hearing and are deemed to be the same.) 

Or. Smith testified that in the position of Principal on assignment to Curriculum 

and Instruction he planned and implemented the Effective Schools Program, developed a 

computer program in the elementary schools, was the administrator for curriculum, 

rendered progress reports to the Superintendent, supervised appropriate personnel and 

generally per(ormcd the duties set forth in the job description as required by the 

Superintendent, to whom he reported. He also was in charge of the Acceleration and 

Enrichment Program, the Drug Abuse Program, the Bilingual Program and the Gifted and 

Talented Program. 

The petitioner was questioned closely about whether or not he performed 

personnel evaluations during the years in question. It was conceded that when he worked 

in the title of Assistant Superintendent in l98Q-81 he evaluated supervisory starr. In the 

years 1982-1985, Dr. Smith stipulated that he did not perform these evaluations. Dr. Smith 
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cxpli!.incd that evaluation i:> not a responsibility included on either job description, but he 

did it in 1980-81 because the Superintendent wanted him to. In the years 1982-1985, 

tmother Superintendent preferred that the function be performed instead by the Deputy 

Superintendent. Dr. Smith said that the evaluation work he did in 1980-81 was minimal, 

t12kiilg approximately one percent of his time. He also said that different superintendents 

prefer that staff evaluations be done by different people. The theory in the later years 

was that line supervisors would be best evaluated by line people. He was eonsidered to be 

performing a staff function. 

The respondent emphasized the fact that the petitioner had an additional 

assignment, in 1983-84, as supervisory head of P.S. No. 16. Dr. Smith insisted that it 'NtiS 

purely an added function that took very little time, and that the duties he performed as 

Principal on assignment to Curriculum and Instruction were not reduced in any way durin€' 

that year. For the most part, he maintained telephone C'Ontact with the person in actual 

charge of P .S. No. 16. Dr. Smith mentioned that it was not unusual Cor Assistttnt 

Superintendents to be given double assignments in the Jersey City school system. He 

found the extrtl work involving P.S. No. 16 exasperating and a heavy burden, but he .jid 

not eomplt~.in about it. 

In the 1985-86 year, Dr. Smith Wti.S relieved of his Central Office function >1nd 

reassigned as Prineiptll of P.S. No. 29, where he remains today, performing those duties 

only. Other people have recently been appointed to newly estt~.blished or revived po~itions 

as Assistant Superintendents, without regard to any rights the petitioner may have by 

virtue of tenure and seniority. The respondent claims that the petitioner is not tenured as 

!In Assistant Superintendent and hence has no seniority rijlhts to appointment to that 

position. 

The petitioner testified that the Assistant Superintendent in ehar!!'e of 

CurriC"ulum and InstruC"tion position requires a prinC'ipal's certificate. The petitioner has 

that certificate. The Assistant Superintendent in charge of InstruC"tion and Learning and 

the Principal/Chief Administrator for Instruction and Learnin!!' positions also require a 

principal's eertificate. 
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Dr. Michael Ross was Superintendent of Schools in Jersey City and the 

petitioner's superior during most of the years in question, until July l, 1984. He testified 

that the Board removed seven assistant superintendents for efficiency and economy 

reasons at the end of the 1980-81 school year. Only a Deputy Superintendent and a First 

Assistant Superintendent ;n <:!harge of personnel remained. He testified that in 1981-82, 

when petitioner served only as Principal of P.S. No. 16, the curriculum and instructional 

work he previously performed as Assistant Superintendent was done by various sC'hool 

principals and some of the supervisors. Dr. Ross said that in 1982-83, Dr. Smith was 

brought back to the Central Office to perform the same work he previously did in 1980-81 

as Assistant Superintendent. According to Dr. Ross, the only difference was that he was 

denied the Assistant Superintendent's title and he was called PrincipaVChief 

Administrator for Instruction and Learning instead. Dr. Ross reviewed the Assistant 

Superintendent job description, Exhibit P-4, and he testified that in the 1982-83 and 1983-

84 school years, Dr. Smith essentially performed all of those duties. Dr. Ross also stated 

that the P .S. No. 16 supervisory assignment given to the petitioner in 1983-84 was an elftra 

duty and did not diminish petitioner's responsibilities in the Central Office. 

Dr. Ross testified that he was the Superintendent who decided that the 

responsibility for evaluations should be shifted away from Dr. Smith's duties in 1982-83 

and 1983-84. It was an optional task and Dr. Ross preferred to have the petitioner 

available for his primary work. 

Dr. Ross also testified that the abolition of the seven assistant superintendent 

positions in 1981 was an action taken by the Board against his will. He stated that those 

functions were vital and had to be continued. Therefore, despite the abolition of the title, 

Dr. Ross got the job done anyway, with the petitioner (and presumably other5). He and 

the Board just avoided using the title. Dr. Ross' testimony was straightforward and 

believable. 

Terence S. Matthews was an Assistant Superintendent in charge of Secondary 

Education in l98Q-81. He testified that during that year, while serving in the official title 
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of Assistant Superintendent, he also was assigned an additional duty as Principal of <>n 

elementa~y school, out not on a daily basis. "vvatthews• situation in 1980-81 was directly 

parallel to petitioner's situation in 1983-84. 

Like Dr. Smith's, Mr. 'llatthews' position !IS Assistant Superintendent was 

abolished in 1981. In 1984-85, he was given the title of Chief Administrator; in charge of 

Personnel. Today, that position is called Assistant Superintendent in C'harge of Personnel, 

but according to 'llr. Vlatthews, the job is the same. He was also denied reappointment to 

the Assistant Superintendent's position and today he is a high school principal. (Unlike the 

petitioner, Mr. !'llatthews did not testify that he mig'ht have tenure in the position because 

his testimony indicated that he had the chief administrator's title for only one year.) 

Mr. Matthews is familiar with Dr. Smith's prior job functions and responsibilities. 

He stated that the duties previously performed by the petitioner as Principal on 

assig'nment to Instruction and Learning are toddy substantially performed by a newly 

appointed Assistant Superintendent in charge of Curriculum and Instruction. \1r. 

'llatthews insisted that the two positions were and are the same. The sum and substance 

of his testimony was that only the titles changed; the functions remained the same. He 

also explained that the title of Assistant Superintendent was a title to be avoided after 

litigation and a grand jury presentment in 1980-81. Thereafter, the people previously doin!!" 

the work of Assistant Superintendents essentially continued doing so, but with the titles of 

Principals called Chief Administrators. 

Mr. Matthews stated that his primary responsibility in the years between 1980 

11nd 1985 was Principal of the academic high school, except in 1980-81 and 1984-85 when his 

assignment to the Central Office as a Chief Administrator was primary. 

Henry Przystup's testimony was similar to !Vir. !Vfatthews'. Today, Dr. Przystup 

is a Principal in Jersey City. He was Superintendent of Schools for 14 months in 1984-85, 

when the petitioner was Principal/Chief Administrator for lnstruc~ion and Learning. f)r. 

Przystup testified that today the same functions performed by the petitioner when he was 

Principal/Chief Administrator are performed by an Assistant Superintendent. He said the 

-8-

276 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 7666-85 

job is the same, just the name has changed. In Dr. Przystup's opinion, the 1980 litigation 

prevented use of the Assistant Superintendent title, but the duties had to be performed 

anyway. He said that in 1984 and 1985 he was compelled to give Dr. Smith the same vital 

duties to perform, but he could not call him an Assistant Superintendent. Instead, he had 

to refer to him as a Principal!Chicf Administrator. l:tc knows that Dr. Ross was 

compelled to do the same thing during the two previous years. Unlike Dr. Ross, Dr. 

Przystup asked the petitioner to perform staff evaluations. 

Franklin L. Williams, presently Superintendent of Schools of Jersey City, 

testified on behalf of the respondent. Mr. Williams has been Superintendent since August 

1985. He was Deputy Superintendent from 1978 through 1985 and an Assistant 

Superintendent from 1968 to 1978. Mr. Williams recalled some of the det11ils of the 

petitioner's assignments during the years in question. He said that in 1982-83 Dr. Smith 

was assigned to help him, but he was not put in charge of curriculum and instruction. '\1r. 

Williams indicated that the petitioner had few supervisory responsibilities, except for the 

support he gave to the Deputy Superintendent. 

\fr. Williams stated that an Assistant Superintendent's function must include 

evaluation and supervision, responsibilities he claimed Dr. Smith did not perform when he 

reported to him. Mr. Williams also could not reeall new prO!!'rams that were begun or 

maintained by the petitioner. In addition, the Superintendent testified that a .July 22, 1982 

Board resolution, Exhibit P-2, transferring the petitioner from School No. 16 to the 

Central Office, does not contain the words "curriculum and instruction" in its authentic 

version. The implication is that those words were added later or that P-2 is an inaccurate 

early draft. 

Mr. Williams testified that after the seven Assistant Superintendent positions 

were abolished in l98o-8l, only three top-level administrators remained: Dr. Ross, 

Superintendent of Schools; Mr. Jenearelli, First Assistant Superintendent; and himself, 

Deputy Superintendent. Mr. Williams testified that they had to do all of their own work 

plus the work of the seven former assistant superintendents whose jobs were abolished. 
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He stated that he personally completed his own assig-nments and also the jobs of four 

as::~istant superintendents. Mr. Williams said th&t he worked ten hours a day in order to 

complete thttt work load. In addition, he was also responsit>le for physical education and 

the Bilingual Instruction Program. 

Referring to the testimony of Or. ROilS, who was Superintendent durin!? the years 

prior to July 1984, Mr. Williams said that a Mayor's aide came into the sehool system 

during those years and dictated assignments to the Board which resulted in daily 

assij?nments emantilting directly from the Bo11rd and bypassing Dr. Ross. 

:'Yir. Williams testified that the current Assistant Superintendent's duties 1.1re 

mueh greater than the duties of the Assistant Superintendents before abolition of the title 

in 1981. He said that no one ever had the breadth of responsibility that today's 1\ssistant 

Superintendents have. Referring to evaluations of supervisory personnel, :vrr. Williams 

said that he did most of the evaluations from 1981 throuj?h July 1984. 

However, the testimony indicated th!l.t :vrr. Williams' best recollections are of the 

period of time following his appointment as Superintendent in 1985. He was extremely 

busy !l.nd overworked between 1981 and 1985, and he did not in fact recall too many dctdils 

rel;;tinl? to the actual duties performed by the petitioner as Principal on assig-nment to 

Curriculum and Instruction in those years. He also did not recall many of the programs 

Dr. Smith worked on or his supervisory duties. 

:vrr. Williams testified that in 1980-81, before abolition of the seven positions, 

there were ll Assistant Superintendents in the system, each working in a different area. 

Today, there are nine Assistant Superintendents, plus a Superintendent and one Deputy. !\ 

woman presently in the position of Assistant Superintendent in charge of Curriculum and 

Learning is one of the nine assistants • 

. James J. Jencarelli, presently Deputy Superintendent of Schools in Jersey City, 

!l.lso testified for the respondent. Mr. Jenearelli Wlils the First Assistant Superintendent in 
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eharge of Persormel between September 1973 and June 1984, eJCcept for two years in the 

late 1970s when he was an Assistant Superintendent in eharge of eertain elementary 

schools. The main thrust of Mr. Jencarelli's testimony dealt with the petitioner's transfer 

in 1982-83 from P.S. No. 16 as Principal to the Central Office, as indicated by the 

resolution in E1rhibit P-2. Mr. Jencarelli testified that Exhibit P-2 is not accurate, but a 
I 

draft changed before passage. He stated ne was present at the Board meeting on July 22, 

1982 when the president of the Board requested that the words "curriculum and 

instruction" be deleted from the resolution. According to Mr. Jencarelli, Superintendent 

Ross agreed and it was done. An inferenee was drawn from the testimony that the 

deletion may have been caused by the Board president's desire to avoid any suggestion 

that an Assistant Superintendent position was being created. 

Mr. Jencarelli also testified about his awareness of the petitioner's assignments 

during the years between 1982 and 1985. He knew that Dr. Smith was a Principal assigned 

to the Central Office in 1982-83. He also knew that this assignment continued in 1983-84, 

with the additional responsibility of P.S. N'o. 16. Mr. Jencarelli did not know how much 

time the petitioner spent at P.S. No. 16 during that year. He also had no knowledge of Dr. 

Smith's assignment during the 1984-85 school year. Additionally, Mr. Jeocarelli had little 

knowledge of any of the duties performed by the petitioner during the years in Question. 

He recalled, however, that after abolition of the seven assistant superintendent positions 

in 1981, Dr. Ross indieated to him that he wanted to try to reereate the titles, but eould 

not do so. 

Dorothy Cosgrove, Coordinator of Currieulum, testified that she worked with Dr. 

Smith in 1980 and 1981, when he was Assistant Superintendent. She resumed working with 

him in 1984-85, but had little eontact with him in between. When questioned by 

petitioner's attorney, Ms. Cosgrove stated that she consulted with the petitioner in 1982-

83 and 1984-85 with regard to many items and programs that Dr. Smith was involved in, 

such as Teacher Academy, reading programs, Middle States evaluation, Gifted and 

Talented Program, the Drug Abuse Program, the T & E (thorough and efficient) 

requirements, AET (accelerated enrichment program), staff and ITEP (instructional theory 
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into practice). This testimony indicated that Dr. Smith w<~.s indeed dealing with a large 

variety of curriculum and instructional programs during the two years stated above. 

FINDINGS OF FACT 

Having heard the testimony and observe<! the witnesses, and having reviewed the 

eX"hibits and considered the arguments and briefs of counsel, I FIND the following PACTS, 

by a preponderance of the credible evidence: 

1. The facts set forth in the procedural history above are incorporated herein 

by reference. 

2. For and during the 1982-83 sehoul year, the petitioner retained the tenured 

title of Principii!, under which he worked during the 1981-82 year, t~ftcr his 

one year of service as Assistant Superintendent in 1980-81. 

3. In 1982-83, while retaining the title of Principal, the petitioner ·vas 

assigned to, and performed duties in, the Central Office where he was in 

charge of curriculum and instruction. 

4. The petitioner continued his assignment to, and performance of, the t1bove 

duties for and during both the 1983-84 and 1984-85 school years. 

5. The assignments described !ibove for the 1982-83 and 1983-84 school year;; 

were made by the Superintendent .serving at the time, Dr. Ross, with the 

concurrence of the Board. In 1984-85, the same assi~nment was performed 

under a new Superintendent, Dr. Przystup. 

6. During each of the three years mentioned above, the petitioner performed 

substantially all of the same duties in the area of curriculum and 

instruction as he h!ld during l98Q-81 when he held the title of Assistant 
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Superintendent. His duties included responsibility for the Effective Schools 

Program, an elementary school computer program, the Acceleration and 

Enrichment Program, the Drug Abuse Program, the Bilingual Program, the 

Gifted and ,Talented Program and supervisory duties set forth in the job 

description. Dr. Smith reported directly to the Superintendent. 

7. Removal of evaluation duties in 1982-83 and 1983-84 was an optional and 

discretionary change exercised by the Superintendent at the time that did 

not substantially alter the nature of petitioner's job duties and 

performance. Evaluation is not part of the Assistant Superintendent's job 

description. 

8. In the 1983-84 year, the petitioner was assigned statutory responsibility for 

P.S. No. 16. in addition to his basic duties relating to curriculum and 

instruction. Performance of that additional assignment did not diminish 

petitioner's performance of his curriculum and instructional duties in any 

way. Another individual was in daily charge of P.S. No. 16 during that year, 

and he reported to the petitioner. 

9. The job description for Assistant Superintendent for Instruction and 

Learning (the title occupied by petitioner in 1986-81) is identical to the job 

description for Principal/Chief Administrator for Instruction and Learning. 

Both descriptions contain the same duties and responsibilities. (The words 

"Curriculum and Instruction" are used interchangeably.} 

10. The true reason for the abolition in 1981 of the Assistant Superintendent 

positions eo masse is unclear, but it happened alter litigation and grand 

jury proceedings. The duties of the Assistant Superintendents still needed 

to be performed by staff members capable of doing so. Dr. Smith was one 

of them. 
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ll. \fter a hiatus of one year, 1981-82, the Superintendent and the BoHrd 

decided that it was neces.:;ary for people to perform the Assistant 

Superintendent functions. The petitioner was one of the people assigned 

for that purpose, but he was not given the title. He thercfvrc resumed 

substantially the st~me duties as he previously performed in 1980-81 as 

<\ssistaot Superintendent, but without the title. Instead, ne was referred to 

as a Principal on assignment to Curriculum and Instruction. The Board wtJs 

aware of t.~nd upproved that as.;ignment. 

LEGAL DISCUSSION 

N.J.S.A. l8A:28-5 

Tenure or teaching starr members 

The services of all teaching staff members including ull 
teachers, principals, !lssistunt principals, vice principals, 
superintendents, assi->tant superintendents, .•• and such other 
employees as lire in positions which require them to hold 
appropriate certifict~tes issued by the board of exllminers, 
serving in any school district or under !lOY board of education, 
excepting those who arc not the holders of proper eertifi~,;tcs 
in full force and effect, sh.ill t:>c under tenure durin£ e-ood 
behavior und efficiency and they shall not be dismissed or 
reduced in compensation except for ineUiciency, incapacity, or 
conduct unbecoming such a teaching stt~ff member or other just 
cause. • • after employment in such district or by such board 
for: 

(a) three consecutive calendar years or any shorter period 
which may be fixed by the employing board for such 
purpose; or 

(b) three consecutive academic ye!lrs together with 
employment at the beginning of the next succeeding 
academic year; or 

(c) the equivalent of more than three ueademie years within 
a period of any four consecutive academic years; •..• 
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The petitioner claims he has attained tenure as an Assistant Superintendent 

under section {c) above because he has served as such for the equivalent of more than 

three academic years within a period of <lnY four consecutive academic years. 

In order to attain, tenure, a person (l) must be employed in the position which 

requires the possession of an appropriate certificate, (2} must possess that certificate and 

(3) must serve the appropriate time for the acquisition of tenure. Spiewak v. Rutherford 

Bd. of Ed., 90 N.J. 63 (1982). 

There is no question that the petitioner possessed the appropriate eertificate 

during all the years in dispute. He was actually employed as an Assistant Superintendent 

in 1980-81. end it has been found as a fact that in 1982-83, 1983-84 and 1984-85 he actually 

performed duties substantially the same as those he performed as an Assistant 

Superintendent in 1980-81, but without the official title, which was abolished in 1981. At 

the time of the abolition of his position, petitioner was reduced to his tenured principal's 

position in which he served for one year, 1981-82. However, beginning in the 1982-83 

school year, he was designated as Principal on assignment to Curriculum and Instruction 

(or similarly, Principal/Chief Administrator for Instruction and Learning}. The similarity 

of the two positions is reinforced by the identical nature of the two job descriptions. Sec 

Elfhibits P-4 and P-5. 

Both parties rely on and agree with the Commissioner's decision in Boeshore v. 

Bd. of Ed. oC the Township of North Bergen, 1974 S.L.D. 805, which held that the duties 

performed, rather than the title of the position, are controlling in determining whether 

tenure is allowed in a given position. See also, Constance Vielaod v. Bd. of Education of 

the Princeton Regional School District, 1976 S.L.O. 892; Arthur L. Page v. Bd. of 

Education of the City of Trenton, et al., 1975 ~· 644. 

While the parties agree on the controlling law, the central issue is their 

disagreement as to whether or not the petitioner's duties in 1982-83, 1983-84 and 1984-85 

were substantially similar to the position and responsibilities of an Assistant 

Superintendent. 
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Because the petitioner duims tenure in the position of Assistant Superintendent, 

he ulso cluims the ct~lculable seniority rights or credits in the case of tenured employees 

whose P'.>.>itions were previously abolished and then later reesttlblishcd. ~· 6:3-l.IO 

~seq. 

~· l8A:28-12 provides thtlt teaching staff members who ure dismissed as 

the result of a reduction in force shall be on u preferred eligible list in the order of 

seniority for reemployment whenever a vacancy occurs in t1 position for which such person 

shall be qualified, tlnd he sh<ill be reemployed if t~nd when such va<?ancy occurs. 

An Assistant Superintendent in charge of Instruction and Leurning position, was 

recrcuted in August 1985, and the petitioner was not considered for it, bceause the Boarrl 

denies that he had tenure and accompanying seniority rights. 

It is well recognized that nontenured employees do not t~eeruc seniority rights. 

~· 18A:28-l0; Lichtman v. Ridgewood Bd. of Ed., 93 N.J. 362 (1983); Union Countv 

Regional High School Bd. of Ed. v. Union County Regional High School Teachers' \ss'n, 

Joe., 145 N.J. Super. 435 (App. Oiv. 1976). There wus no testimony to indicate whether or 

not the person who filled the new \ssistant Superintendent position was tenured !lnd hl:!d 

calculable seniority rights. 

FACTUAL CONCLUSIONS 

The petitioner served for more than three academic years within t1 period of four 

consecutive academic years substantially performing the duties of Assistant 

Superintendent-Instruction and Learning. The Bourd appointed him to th.:~t position and 

title for the 1980-81 school year, aod the Bourd t~ppointed him to perform the same duties, 

fur and during 1982-83, 1983-84 and 1984-85 (but without the offieial title). lie did 

perform those duties. 

The position in which the petitioner WtlS employed, Assistant Superintendent, 

required the possession of a principal's certificate. The petitioner possessed that 
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~ertifi~ate, and he served for the appropriate statutory time and performed the duties of 

the position in order to aequire tenure in the position. He therefore aequired tenure in 

September 1985 as an Assistant Superintendent in the respondent s~hool distri~t. 

Because of the foregoing acquisition of tenure, the petitioner was and is entitled 
I 

to appropriate seniority rights, ~redits and preferences. in accordance with the statutes 

and regulations mentioned above and, more particularly, in connection with the recreation 

or establishment of the Assistant Superintendent-Instruction and Learning' title and 

position. 

It is therefore ORDERED that the respondent shall provide the petitioner with 

all emoluments due him in the respondent school district as a tenured Assistant 

Superintendent, in accordance with the foregoing con~lusions, retroa~tive to the date he 

attained tenure at the beginning of the 1984-85 school year. 

It is further ORDBRRD that the petitioner shall be granted recOg'nition of his 

seniority rights and credits as a tenured Assistant Superintendent pursuant to pertinent 

statutes and regulations, which rights and credits shall be calC'ulated and ~onsidered in 

connection with the recreation of the Assistant Superintendent title and position in the 

respondent school district. 

This recommended decision may be affirmed, modified or rejected by the 

COMMlSSIONER OF THB DBPARTMBNT OF BOUCATION. SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise elftended, 

this recommended decision shall become a final decision in aC'cordance with ~· 

52:148-10. 
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CHARLES SMITH, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE CITY OF 
JERSEY CITY, HUDSON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The Commissioner has reviewed the 
including the initial decision rendered 
Administrative Law. 

record of this matter 
by the Office of 

It is observed that the Board's except ions to the initial 
decision and petitioner's reply to those exceptions have been filed 
with the Commissioner pursuant to the applicable provisions of 
N.J.A.C. l:l-16.4a, band c. 

The Board, by way of its exceptions, maintains that the ALJ 
misapplied the provisions of N.J.S.A. l8A:28-5(c) in concluding that 
petitioner had functioned as AsSlstant Superintendent for a period 
of more than three academic years within four consecutive academic 
years. In support of its reasoning the Board avers that in order 
for such a finding of fact and conclusion to have been reached by 
the ALJ, petitioner would have had to function as an Assistant 
Superintendent during the 1982-83, 1983-84, 1984-85 academic school 
years in addition to having served at least one day during the 
1985-86 school year. The Board maintains that the facts of this 
matter clearly establish that all petitioner's employment service 
during the 1985-86 school year was rendered in the capacity of 
Principal of Public School No. 29. 

The Board denies, however, that any of the duties performed 
by petitioner during the school years in question (1982-83 through 
1984-85) are related to the functions of an Assistant 
Superintendent, but rather were similar to those dutiesl.performed by 
a coordinator. 

In distinguishing between the duties of an Assistant 
Superintendent and those duties performed by petitioner, the Board 
specifically argues as follows: 

The respondent reiterates that an essential 
function of an Assistant Superintendent is the 
responsibility of supervision and evaluation. 
Significantly, these functions were omitted from 
the job specifications and as admitted by the 
petitioner were not performed by him during the 
school years 1982-85. 
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Irrespective of whether or not the Board action 
in abolishing the positions of Assistant 
Superintendent in 1981 was with or without the 
then· Superintendezrt, Dr. Ross• acquiescence, the 
fact is that there is no record of any formal 
protest by, the said Superintendent with respect 
to the Board action or any attempt on the part of 
the said Superintendent to request that the Board 
reconsider its action. 

It should be noted that the vital functions of 
supervision and evaluation were removed from job 
specifications with the approval and acquiescence 
of the Superintendent. This clearly demonstrates 
the Superintendent's compliance with the Board 
action. 

It should be noted that the function of a Board 
is to establish a policy and not to act 
administratively. The development of job 
specifications is an administrative function 
beyond the ken of the Board. The belated attempt 
to achieve tenure in a statutory position such as 
Assistant Superintendent while performing certain 
functions not peculiar or unique to an Assistant 
Superintendent dilutes and effectively vitiates 
the statutory requirements. 

*** 
N.J.S.A. 18A:l7-6 requires that appointments to 
the position of Assistant Superintendent be made 
upon nomination by the Superintendent and by a 
majority vote of the Board. The language of the 
statute has been held to be mandatory. Ross v. 
Board of Education of the City of Jersey City, 
1981 S.L.D. 307. Such a construction is based on 
the legislative intent to provide a means of 
selection which is responsive to the interests of 
both the Board and the Superintendent. id at 
313. Thus, in Ross v. Board of Educatidn, 
appointments made by the Board, absent prior 
nomination by the Superintendent, were held 
violative of the mandatory language of the 
statute. (Board's Exceptions, at pp. 1-2) 

In the Board's view, the initial decision attempts to 
circumvent statutory prescription by holding that petitioner 
performed the duties of Assistant Superintendent during the 1982-83, 
1983-84 and 1984-85 academic school years, notwithstanding the fact 
that the Board had legally abolished seven positions of Assistant 
Superintendent at the end of the 1980-81 school year. One of those 
positions was that of Assistant Superintendent of Curriculum and 
Instruction held by petitioner. 
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According to the Board it· approved and reestablished nine 
new positions of Assistant Superintendent upon recommendation by its 
Superintendent. It argues that the duties of one of the newly 
created positions of Assistant Superintendent in charge of 
Curriculum and Instruction are currently greater than the former 
duties performed by petitioner during the 1980-81 school year under 
that title which had been abolished at the end of that year. 
Additionally, the Board claims that during the 1981-82 school year 
the responsibilities for supervising curriculum and instruction were 
not solely assumed by petitioner but rather by various principals 
and supervisors in the Jersey City School District. 

Petitioner rejects those arguments advanced by the Board 
and urges the Commissioner to affirm the ALJ's findings and 
conclusions for the reasons set forth in the initial decision. 

Notwithstanding the Board's claim that petitioner's duties 
during the 1982-83, 1983-84 and 1984-85 school years were unrelated 
to those he performed during the 1980-81 school year as Assistant 
Superintendent, petitioner maintains that all the relevant testimony 
adduced from two of the Board's former Superintendents, Dr. Ross and 
Dr. Przystup, clearly establishes that the duties he performed 
throughout the periods of time controverted herein were 
substantially those of an Assistant Superintendent. In this regard 
petitioner maintains that the prescribed qualifications and duties 
set forth in the Board approved job description for the title of 
Assistant Superintendent for Instruction and Learning (P-4), under 
which he served during the 1980-81 school year, are virtually 
identical to the qualifications and duties he performed during the 
1982-83, 1983-84 and 1984-85 school years under the Board approved 
title of Principal/Chief School Administrator for Instruction and 
Learning (P-5). Petitioner claims that all the pertinent findings 
of fact and conclusions contained in the initial decision support 
his contention that the assigned duties he performed under either of 
these positions was that of an Assistant Superintendent, regardless 
of the Board's claims to the contrary. 

According to petitioner, his claim to tenure as Assistant 
Superintendent given the pertinent findings of facts related to such 
claim is supported by the case law enunciated in Spiewak, supra, and 
Boeshore, supra. i. 

Finally, petitioner rejects any attempt by the Board to 
deny him tenure as Assistant Superintendent pursuant to N.J_,j)~~ 
18A:28-5(c) by contending that his initial period of employment 
service as Assistant Superintendent during the 1980-81 calendar year 
does not attach to the 1982-83 and 1983-84 academic years of 
employment in that capacity. Petitioner maintains that said periods 
of employment service are sufficient to satisfy the specific 
provisions of N.J.S.A'- 18A:28-5(c) which read in pertinent part as 
follows: 
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***after employment by such district or by such 
board for: *** the equivalent of more than three 
academic years within a period of any four 
consetutive academic years***· (emphasis supplied) 

·Moreover, petitioner further contends that his periods of 
employment in the capacity of Assistant Superintendent, albeit 
with.>ut assigned title by the Board, for the 1982-83, 1983-84 and 
1984-85 academic years also satisfy the provisions of N.J.S.A. 
18A:28-6(c) thereby granting him tenure in said position. In 
applying the provisions of N.J.S.A. 18A:28-6(c) to the findings of 
fact in this matter petitioner reasons as follows: 

N.J.S.A. 18A:28-6(C) states that a teaching staff 
member shall obtain tenure after being employed 
"in the new position within a period of any three 
consecutive academic years, for the equivalent of 
more than two academic years." Based on the 
testimony and documentary evidence presented, 
Petitioner actualy (sic) acquired tenure in the 
position of Assistant Superintendent for 
Curriculum and Instruction in or about October of 
1983. October, 1983 marked the third consecutive 
year from the date on which Petitioner first 
assumed the position of Assistant 
Superintendent.*** By the end of October of 
1983, Petitioner bad already performed those 
functions for more than two academic years. 

(Petitioner's Reply, at p. 2) 

The Commissioner has reviewed the respective arguments 
advanced by tbe parties to the findings and conclusions set forth in 
the initial decision. 

In the Commissioner's judgment the relevant testimony and 
documentary evidence contained in the record of these proceedings 
support the ALJ' s conclusion that petitioner's employment service 
from 1980-81 through 1984-85, with the exception of the 1981-82 
school year when he was assigned the duties of principal in P. S. 
No. 16, was rendered in the capacity of Assistant Superintendent. 

c. 
However, the Commissioner upon further review of the record 

of petitioner's employment service for the periods in question 
cannot agree with the ALJ's conclusion that petitioner acquired a 
tenure status as Assistant Superintendent under the provisions of 
N.J.S.A. 18A:28-5(c) which read in pertinent part as follows: 

The services of all teaching staff members 
including all teachers, principals, assistant 
principals, vice principals, superintendents, 
jlSsistant superintendents, and all school nurses 
including school nurse supervisors, head school 
nurses, chief school nurses, school nurse 
coordinators, and any other nurse performing 
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school nursing services and such other employees 
as are in positions which require them to hold 
appropriate certificates issued by the board of 
examiners, serving in any school district or 
under any board of education, excepting those who 
are not the holders of proper certificates in 
full force and effect, shall be under tenure 
during good behavior and efficiency and they 
shall not be dismissed or reduced in compensation 
except for i!neff iciency, incapacity. or conduct 
unbecoming such a teaching staff member or other 
just cause and then only in the manner prescribed 
by subarticle B of article 2 of chapter 6 of this 
title*** after employment in such district or by 
such board for: 

*** 

(c) the equivalent of more than three 
academic years with1n a Beriod of any 
four _ _£Qrl_s_ecuti ve academic years***. 
(emphasis supplied) 

Based upon the provisions of the foregoing statute the Commissioner 
observes that the logic applied by the ALJ in the initial decision, 
ante, is in error. His statement to that effect reads in pertinent 
part as follows: 

The applicable statute, N.J.S.A. 18A:28-5(c), 
provides that tenure is attained after employment 
for the equivalent of more than three academic 
years within a period of any four consecutive 
academic years. Therefore, if in fact the 
petitioner functioned as an Assistant 
Superintendent in 1982-83 and 1983-84 and then 
immediately resumed the same duties at the 
beginning of the 1984-85 school year. he would 
have attained tenure in the position because he 
would have completed more than three years out of 
four consecutive academic years as an Assistant 
Superintendent. (There is no dispute about the 
fact that he served as Assistant Superintendent 
in 1980-81.) (Initial Decision, ante) 

The reason for such error in the interpretation of the 
above-cited statute appears to be twofold. Initially, it is 
reported in part in the initial decision, ant~. that 

The parties agreed that the petitioner's 
assignments since 1980 have been as follows: 

Assistant Superintendent, Instruction and 
Learning 1980-81 school year 
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Position abolished - July 21, 1981 

Whi:Le it is true in fact that petitioner was employed for the 
l9a0-81 school year as Assistant Superintendent on a 12-month basis, 
he actually served in that capacity for 8 months and 21 days which 
is less than an academic year. The basis for this finding by the 
Commissioner is obtained from petitioner's own testimony at the 
hearing conducted on October 14, 1986. At that time he testified in 
respvnse to his attorney's questions as follows: 

Q. When were you appointed as Assistant 
Superintendent in Charge of Instruction and 
Learning? 

A. October of 1980*** (Tr. I-4) 

Given this testimony by petitioner together 
undisputed fact that the Board abolished his 
Superintendency on July 21, 1981, it is evident that 
served in that position for a period of 8 months 21 days 
1980-81 school year which is less than an academic year. 

with the 
Assistant 

petitioner 
during the 

Consequently, when viewing petitioner's record of 
employment service from 1980-81 through 1984-85 it then becomes 
clear that he could not satisfy the provisions of N.J.S.A. 
18A:28-5(c) in order to acquire tenure as Assistant Superintendent 
because at no time did he render service in that position for "the 
equivalent of more than three academic years within a period of any 
four consecutive academic years." (emphasis supplied) This is so 
because petitioner served as Principal in Public School No. 16 for 
the entire 1981-82 school year. 

The following chart of petitioner • s employment service for 
the periods in question illustrates this finding: 

1980-81 Assistant Superintendent 
October 1980 through July 21, 1981 8 months, 21 days 

(less than 1 
academic year) 

1981-82 Principal P. S. No. 16 r. 
September 1, 1981 through June 30, 1982 10 months 

(1 academic year) 

1982-83 Principal on Assignment to Curriculum and 
Instruction Central Office (Supt.) 10 months 
September 1, 1982 to June 30, 1983 (1 academic year) 

1983-84 Principal on Assignment to Curriculum and 
Instruction Central Office (Supt.) 10 months 
September 1, 1983 to June 30, 1984 (1 academic year) 
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1984-85 Principal on Assignment to Curriculum and 
Instruction Central Office (Supt.) 
September 1, 1984 to June 30, 1985 

10 months 
(1 academic year) 

Thus, it can be seen that the findings and determination 
with regard to the duties petitioner performed as Assistant 
Superintendent albeit without that title for the 1982-83, 1983-84 
and 1984-85 school years, must by necessity exclude his employment 
as Principal of P.S. No. 16 for the 1981-82 school year. 
Consequently, there is no period of petitioner's service as 
Assistant Superintendent equivalent to more th~~ three academic 
years within a period of four consecutive academic years which 
satisfies the tenure provisions of N.J.S.A. 18A:28-5(c) since a 
consideration of the four consecutive academic years from 1980-81 
through 1983-84 reveals service in the position of Assistant 
Superintendent for a period of 2 academic years plus an additional 8 
months and 21 days and the consideration of the four consecutive 
academic years from 1981-82 through 1984-85 reveals service in such 
position for three academic years but not more than three academic 
years. 

Accordingly, the AW's finding and conclusion which grants 
petitioner tenure under the above-cited statute is hereby set aside. 

The Commissioner cannot ignore, however, the alternative 
argument advanced by petitioner in his exceptions that his periods 
of employment service in the capacity of Assistant Superintendent 
during the 1982-83, 1983-84 and 1984-85 school years also qualify 
him for tenure pursuant to the provisions of N.J.S.A. 18A:28-6(c). 
The record reveals that when the Board abolished his position of 
Assistant Superintendent at the conclusion of the 1980-81 school 
year, it then reassigned him to the position of principal for the 
1981-82 school year. As of the commencement of the 1982-83 school 
year the Board then transferred him back to the duties he formerly 
performed as Assistant Superintendent (without title). Petitioner 
was thereafter employed in the same capacity for the 1983-84 and 
1984-85 school years. Consequently, his employment service during 
these years in question satisfies the tenure requirements under the 
provisions of N.J ,JLJ\~·- 18A:28-6(b) or (c) which reads in pertinent 
part: 

Any such teaching staff member under tenure or 
eligible to obtain tenure under this chapter, who 
is transferred or promoted with his consent to 
another position covered by this chapter on or 
after July 1, 1962, shall not obtain tenure in 
the new position until after: 

*** 
(b) employment for two academic years in the new 
position together with employment in the new 
position at the beginning of the next succeeding 
academic year; or 
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(c) employment in the new position within a 
period of any three consecutive academic years. 
for the equivalent of more than two academic 
years***· 

The Commissioner concurs with this legal argument offered 
by petitioner relying upon the provisions of N.J.S.A. l8A:28-6(c). 
However, for the purpose of determining that he has acquired tenure 
sta~us in the position of Assistant Superintendent by virtue of the 
duties he performed in that capacity during the 1982-83, 1983-84 and 
1984-85 school years, the Commissioner finds and determines that 
petitioner acquired tenure in said position pursuant to N.J.S.A. 
18A:28-6(b). 

It is undisputed that petitioner enjoyed a tenure status in 
the Board • s employ prior to the commencement of the 1982-83 school 
year at the time the Board transferred him to the central office and 
reassigned him to Curriculum and Instruction (P-1). It is also 
evident that the Board retained petitioner in this capacity for the 
1983-84 and 1984-85 school years. In the Commissioner • s judgment 
the Board • s attempt to differentiate between the duties petitioner 
performed as Assistant Superintendent during the 1980-81 school year 
and those duties he subsequently performed during the 1982-83, 
1983-84 and 1984-85 school years is without merit. Such attempt by 
the Board amounts to an effort to create a distinction between these 
positions without a difference in the duties actually performed by 
petitioner. 

An examination of the job descriptions of Assistant 
Superintendent for Instruction and Learning (P-4) and of 
Principal/Chief Administrator for Instruction and Learning (P-5) 
attests to this finding by virtue of the fact that they are 
substantially the same duties performed by petitioner. 

Therefore the Commissioner finds and determines that 
petitioner has, in fact, acquired a tenure status as Assistant 
Superintendent pursuant to the provisions of N.J. S .A. 18A:28-6(b) 
inasmuch as he has served in that capacity for the prerequisite time 
prescribed by law under a valid certificate which qualifies him for 
the position of Assistant Superintendent for Instruction and 
Learning (Curriculum and Instruction). L 

Accordingly, for 
Commissioner hereby reverses 
that petitioner acquired a 
N.J.S.A. 18A:28-5(c). 

the reasons set forth herein the 
that portion of the ALJ's determination 
tenure status under the provisions of 

In place of such determination, the Commissioner finds and 
determines that petitioner acquired tenure as Assistant 
Superintendent for Instruction and Learning (Curriculum and 
Instruction) in accordance with the provisions of N.J. S .A. 
18A: 28-6(b). 
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It is therefore ordered· that the Board shall provide 
petitioner with all emoluments due him as a tenured Assistant 
Superintendent for Curriculum and Instruction, in accordance with 
the foregoing conclusions, retroactive to the date he attained 
tenure at the beginning of the 1984-85 school year. 

It is further ordered that petitioner shall be granted 
recognition of his seniority rights and credits as a tenured 
Assistant Superintendent for Curriculum and Instruction pursuant to 
pertinent statutes and• regulations, which rights and credits shall 
be calculated and considered in connection with the recreation of 
the Assistant Superintendent for Curriculum and Instruction title 
and position in the school district. 

COMMISSIONER OF EDUCATION 

February 4, 1987 

r. 
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CHARLES SMITH, 

PETITIONER-RESPONDENT, 

v. 
STATE BOARD OF EDUCATION 

DECISION 
BOAF~ OF EDUCATION OF THE CITY 
OF JERSEY CITY, HUDSON COUNTY, 

RESPONDENT-APPELLANT. 

Decided by the Commissioner of Education. February 4, 1987 

Decision on Motion by the State Board of Education, June 3, 
1987 

For the Petitioner-Respondent, Robert M. Schwartz, Esq. 

For the Respondent-Appellant, William A. Massa, Esq. 

This is yet another case involving the tenure rights of 
teaching staff members employed in administrative positions in the 
district of Jersey City. In this case, Petitioner Charles Smith had 
served as Assistant Superintendent, Instruction and Learning during 
the 1980-81 school year, at the end of which the Board abolished all 
assistant superintendent positions in the District except Deputy 
Superintendent and First Assistant Superintendent in Charge of 
Personnel. During 1981-82, Petitioner Smith served as Principal -
P.S. No. 16. However, for 1982-83, he was transferred by the Board 
to the position of Principal on Assignment to Curriculum and 
Instruction Central Office (Supt.). Petitioner Smith served in that 
assignment during 1983-84, during which he had additional responsi
bility for P. S. No. 16, and during 1984-85. For 1985-86, Dr. Smith 
was relieved of his Central Office function and reassigned as 
principal of P.S. No. 29. On November 20, 1985, while continuing to 
serve as principal of P.S. No. 29, Dr. Smith challenged by Petition 
of Appeal to the Commissioner the Board's failure to appoint him to 
the position of Assistant Superintendent for Curriculum and 
Instruction, which had newly been established by the Board, claiming 
that he was entitled to the position by virtue of his tenure and 
seniority rights. 

The Commissioner found that Dr. Smith had achieved tenure 
as an Assistant Superintendent pursuant to N.J. S .A. 18A: 28-6(c) by 
virtue of the duties he had performed during 1982-83, 1983-84 and 
1984-85 under the title of Principal on Assignment to Curriculum and 
Instruction Central Office (Supt.). In arriving at this conclusion, 
the Commissioner, adopting the Administrative Law Judge's findings, 
determined that the duties performed by Dr. Smith under the title of 
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Assistant Superintendent and those that he had performed under the 
title of Principal on Assignment to Curriculum and Instruction 
Central Office were substantially the same. The Commissioner 
emphasized that, in addition to the testimony of the witnesses, the 
job descriptions of the two positions supported this finding. The 
Commissioner, therefore, ordered that the Board provide Dr. Smith 
with all emoluments due him as a tenured Assistant Superintendent 
retroactive to the beginning of the 1984-85 school year when he 
achieved tenure. Although not directing Dr. Smith's reinstatement 
to the newly established position of Assistant Superintendent, the 
Commissioner directed that recognition of Dr. Smith's seniority 
rights be granted and his seniority credit calculated and considered 
in connection with the recreation of the position of Assistant 
Superintendent for Curriculum and Instruction. 

In its appeal to the State Board, the Board of Education of the 
City of Jersey City contends that the Commissioner incorrectly 
included Dr. Smith's service during 1982-83 in calculating 
Dr. Smith's tenure for the position of Assistant Superintendent, 
arguing that during 1982-83, Dr. Smith's responsibility included 
duties as principal of School No. 16 so as to make that assignment 
distinct for tenure purposes.! The Board further contends that 
the Commissioner erred in finding that Dr. Smith had acquired tenure 
as an Assistant Superintendent because the Board did not act to 
assign him that title and did not delegate the duties of that 
position to him. In this respect, the Board argues that Dr. Smith's 
performance of duties was not pursuant to nomination of the 
Superintendent or with Board approval for the position of Assistant 
Superintendent, and that the job description for the position in 
which he served was not originated until 1984-85. It further argues 
that there is no evidence in the record that the job description, 
originated by the then Superintendent, Henry R. Przystup, was 
approved by Board resolution. 

Initially, we affirm that the Commissioner properly 
included Dr. Smith's service during 1982-83 in calculating his 
length of service under the title of Principal on Assignment to 
Curriculum and Instruction for tenure purposes. As found by the 
AW. during that year Dr. Smith was assigned to and performed the 
duties related to curriculum and instruction that are the basis for 
the conclusion that the duties Dr. Smith performed under the title 
of Principa~ on Assignment to Curriculum and Instruction were 
substantiall)ll'i the same as those he performed under the title of 
Assistant Superintendent. As further found by the AW, assignment 
of statutory,: responsibility for P.S. No. 16 during 1983-84 was in 
addition to Dr. Smith's basic duties relating to curriculum and 
instruction, and performing the additional assignment associated 
with P.S. No. 16 did not diminish his performance of those duties. 

1 We note that Dr. Smith had responsibilities relating to P.S. 
No. 16 during 1983-84, not during 1982-83 as stated in the Board's 
brief. 
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Further, although we recognize that tenure in a particular 
position is not acquired where an individual takes on performance of 
duties associated with that position while employed in a different 
position without being so assigned and without knowledge of the 
Board, we find that this is not such a case. Rather, in choosing to 
eliminate the position title of Assistant Superintendent from its 
administrative structure, and in establishing an administrative 
position title not recognized in the administrative code, the Board 
here had an obligation to develop a job description for the 
poaition. N.J.A.C. 6:11-3.6. ~. Morra v. Board of Education of 
the Township of Jackson, 1979 S.L.D. 81, aff'd, 1979 S.L.D. 89. The 
record here shows that without fulfilling its regulatory responsi
bilities, the Board acted to transfer Petitioner to serve as 
Principal assigned to the Central Office for 1982-83 and renewed his 
assignment as Principal on Assignment to Curriculum and Instruction 
for 1983-84 and 1984-85. The record further shows that Dr. Smith 
performed in that capacity duties substantially the same as those 
performed by him when serving under the title of Assistant Superin
tendent. and that a job description reflecting those duties was 
developed. Under these circumstances, the Board, even if truly 
ignorant of the duties performed by Dr. Smith pursuant to his 
assignment by the Board, can not now deny the rights Petitioner 
acquired on the basis of ignorance resulting from its own failure to 
fulfill its responsibilities. Therefore, for the reason expressed 
by the Commissioner, as well as those set forth here, we affirm the 
Commissioner • s determination that Charles Smith acquired tenure as 
Assistant Superintendent and is entitled to all emoluments from the 
beginning of 1984-85 when he acquired tenure. Consequently, we also 
affirm that the Board must recognize the rights conferred by that 
status in connection with the existing position of Assistant 
Superintendent for Curriculum and Instruction. 

We however recognize that the Commissioner did not direct 
that Petitioner be reinstated to the existing position of Assistant 
Superintendent for Curriculum and Instruction. Nor does the record 
permit such determination without further proceedings. We therefore 
remand this matter to the Commissioner for determination of whether, 
based on his tenure status and seniority, Dr. Smith is entitled to 
reinstatement to that position. 

We reiterate that in affirming the Commissioner's 
determination that Petitioner acquired tenure as an Assistant 
Superintendent, we reject the notion that the Board of Education of 
the City of :Jersey City can abrogate its responsibilities relating 
to the adminf•tration of the public school system in that district 
by failing to fulfill those responsibilities. Similarly, in 
exercising our quasi-judicial powers, the State Board of Education 
can not ignore its responsibility for the supervision of public 
education in the state by sanctioning the denial of rights conferred 
on ·teaching staff members resulting from a district • s failures to 
fulfill its responsibilities. 

;:: 
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Nor, in deciding this case, can we ignore the continuing 
litigation involving the administrative and supervisory positions in 
Jersey City. See_, ~·, Figurelli v. BQ(i_rA_g_t~E:<!ucation of the CiJ:Y 
of Jersey City, decided by the Commissioner, December 11, 1986, 
aff'd by the State Board, appea~ pend~. Appellate Division, 
transferred to the State Board for clarification by the Chancery 
Division, July 30, 1987; Przys~p v. Board of E~~~~!_Lqn of the C~!Y 
of JerseL_c:j.J;y, and cases cited therein, decided by the Commis
sioner, June 23, 1986, aff'd in~_!_!. rev'd in part by the State 
Board, September 2, 1987, appeal pending, Appellate Division. As a 
result of this litigation, we joined the Commissioner in the 
concerns he expressed in his decision in Przystup v. Board of 
Education of the Ci tY..____2!' Jers_E!y City, supra, relating to the 
Jersey City Board's use of administrative and supervisory titles, 
and concurred with the Commissioner's specific directive for 
comprehensive review of all such titles in the District by the 
County Superintendent so as to insure compliance with relevant 
statutes and regulations. 

The case now before us demonstrates that litigation 
surrounding the District's administrative positions has not abated 
despite the Commissioner's directive. We can not ignore the reality 
that continued and ongoing controversy that is of such nature as to 
implicate the entire administrative structure of a district 
inevitably impacts the provtston of a thorough and efficient 
education of the students of the district. Indeed, if we were to do 
so, we would deny our own responsibility for the supervision of 
public education in this state. 

The State Board of Education is mindful of the efforts 
being made aimed at insuring the compliance of the district of 
Jersey City with the requirements of the education laws. We however 
conclude that the continuing litigation implicating the District's 
entire administrative structure despite the Commissioner's prior 
directive calls for the direct intervention of the State Board of 
Education. We therefore entrust to the Commissioner of Education 
the task of undertaking a comprehensive review of all administrative 
and supervisory positions in the District with particular attention 
to the impact of the District's use of administrative and 
supervisory titles on the rights of teaching staff members and the 
right of students in the District to a thorough and efficient 
education. We direct that the Commissioner report to the State 
Board of Education the results of his review within three months of 
the date of this decision, including his recommended orders as to 
those actions that may be necessary to insure the conformity of 
District's administrative structure with. the statutory and 
regulatory requirements of the education laws. 

November 4, 1987 
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OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OF THE 

SCOTCH PLAINB-F ANWOOD 

REGIONAL SCHOOL DISTRICT, 

Petitioner 

v. 

ROYCE M. PRIDE, 

Respondent. 

Casper P. Boehm, Esq., for petitioner 

No appearance for respondent 

Record Closed: December 26, 1986 

BEFORE WARD R. YOUNG, ALJ: 

INITIAL DECISION 

OAL DKT. NO. EDU 681D-86 

AGENCY DKT. NO. 305-9/86 

Decided: December 30, 1986 

Petitioner, the Board of Education of Scotch Plains-Fanwood, seeks tuition 

payment of $1,540.33 for the education of respondent's child, D. B., for the period from 

January l, 1986 to April 16, 1986, during which respondent resided out-of-district at 223 

East 6th Street. 

The Petition of Appeal was tiled with the Commissioner of Education on 

September 4, 1986. No answer was filed by respondent and the matter was transmitted to 

the Office of Administrative Law as a contested case pursuant to ~· 52:l4F-l ~ ~· 

New Jersey Is An Aqua/ Opportunity Employer 
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OAL DKT. NO. EDU 6810-86 

on October 10, 1986, and was set down for plenary hearing on. December 1, 1986 by the 

undersigned upon review of the pleadings as incorporated in a Prehearing Order entered on 

November 14, 1986. 

The parties were noticed of the proceedings by the Clerk and Assistant Director 

of Judicial Management at the Office of Administrative Law under dates of October 17, 

1986 and October 30, 1986, and the scheduled December I hearing by the Acting Oirector 

of the Office of Administrative Law under date of November 19, 1986. The Preheuring 

Order was transmitted to respondent by certified mail return receipt requested at i>olh 

365 Hunter Avenue, Scotch Plains and 223 East 6th Street, Plainfield. !3oth notices were 

returned to the Office of Administrative Law undelivered and marked "Moved, left no 

address" and "Unclaimed," respectively. 

Respondent did not appear at the December l, 1986 hearing, and petitioner filed a 

Notice of Motion for entry of a Judgment against respondent in the amount of $1,540.33. 

The record in this matter is deemed closed on December 26, 1986. 

Pursuant to ~· l:l-3.5(a)3 and N.J.A.C. l:l-3.5(b)l, petitioner's :\1otion for 

Judgment is hereby GRANTED. 

Respondent is hereby ORDERED to remit $1,540.33 to the Board of Education of 

Scotch Plains-Fanwood for the education of her child, D. B., in petitioner's school district 

for the period from January 1, 1966 to April 16, 1966. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in Corty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with lll .. J.S.A. 

52:14B-IO. 

-2-
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OAL DKT. NO. EDU 6810-86 

I hereby FILE this Initial Decision with Saul Coopermrurfor consideration. 

DATE 

JAM-~ 1967 Receipt A<;~nowledged: ,. ~· 

·~ ~/£-·' ; , .. .....-
DATE DEPARTMENT OF EDUCATION 

JAN 11981 
DATE 

g 
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OAL DKT. NO. EDU 6810-86 

BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD REGIONAL SCHOOL 
DISTRICT, . 

PETITIONER, 

v. 

ROYCE M. PRIDE, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 

Administrative Law have been reviewed. 

The Commissioner adopts the initial decision as the final 

decision in this matter. Therefore, default judgment is granted to 

petitioner as dictated in the initial decision. 

~OER 
FEBIVARY 41 1987 

DA'IE OF MAIUNG - FEBJlJARY 4, 1987 

- 4 -

303 

You are viewing an archived copy from the New Jersey State Library.



l;tntt of .N tw ;i.ltrsty 

OFFICE OF ADMINISTRATIVE LAW' 

BOARD OF EDUCATION OF THE BERGEN 

COUNTY VOCATIONAL SCHOOL DISTRICT, 

Petitioner, 

v. 

JAMES CAMISA, 

Respondent. 

Philip Scalo, Esq., for petitioner 

INITIAL DECISION 

OAL DKT. NO. EDU 8141l-86 

AGENCY DKT. NO. 357-10/86 

(Smith, Don, Alampi & St"alo, attorneys) 

Robert M. Schwartz, Esq., for respondent 

Record Closed: December 19, 1986 Decided: December 24, 1986 

BEFORE WARD R. YOUNG, ALJ: 

The Board of Education of the Bergen County Voctttional St'hool Distrit't (Board) 

having served James Camisa, a tenured principal in its employ, with charges or condut't 

unbecoming and a statement of evidence on October 3, 1986; and 

James Camisa having chosen not to respond with a written statement of position 

on such charges; und 

New Jeney Is A11 Equal Oppornmily Employer 
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OAL DKT. NO. EDU 8140-86 

The Board having certified said charges by resolution .. on October 21, 1986, 

suspended respondent without pay, and having filed sam.e with the Commissioner of 

Education on October 24, 1986; and 

James Camisa having been noticed by the Director of the Bureau of 

Controversies and Disputes (Director) under date of October 27, 1986 of said filing; and 

James Camisa having chosen not to file an answer to such charges pursuant to 

~· 6:24-1.4; and having submitted his resignation as an employee of petitioner under 

date of October 19, 1986, effective October 21, 1986; and 

Counsel for respondent having advised the Director by letter under date of 

November 20, 1986 that "Mr. Camisa has decided not to answer the charges filed on behalf 

of the Board of Education"; and having transmitted a letter to the Office of 

Administrative Law under date of December 15, 1986 stating the instant matter is 

uncontested; and 

The matter having been transmitted to the Office of Administrative Law as a 

contested case on November 26, 1986 pursuant to ~· 52:14F-l ~ ~· and set down 

for prehearing on January 12, 1987; and 

Philip Scalo, Esq., counsel for the Board having communicated with the 

undersigned by letter under date of December 10, 1986 with a query, as well as requested 

documentation, that under the circumstances, including a transcript of Camisa's voluntary 

admission of guilt of unbecoming conduct, as to whether the instant matter is a contested 

case; now, therefore, 

I FIND that, notwithstanding the statutory requirement for a hearing under the 

Tenure Employees Hearing Law, N.J.S.A. 18A:6-l0 ~~··respondent James Camisa has 

-2-
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OAL DKT. NO. EDU 8140-86 

declared his intention not to defend against· the certified charges, and further FIND that 

the transmitted case is deemed herein not to be a contested case pursuant to ~· 1:1-

1.1 et ~· 

I CONCLUDE therefore, that James Camisa shall be dismissed from his position 

as a tenured principal in the Bergen County Vocational School District, effective as of 

October 2.1, 1986, the date of certification of charges by the Board as well as the effective 

date of his resignation. rr IS SO ORDERED. 

It is further recommended that the matter be referred to the State Board of 

Examiners for consideration of possible revocation or suspension of respondent's 

certificates pursuant to N.J.S.A.l8A:6-38. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with t-J.,J.S.A. 

52:148-10. 

I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

DATE 

DEC Z9 1986 
DATE 

DATE 
g 

DE:C 3 0 1986 

DEPARTMENT OF EDUCATION 
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OAL DKT. NO. EDO 8140-86 

IN THE MATTER OF THE TENURE 

HEARING OF JAMES CAMISA, SCHOOL 

DISTRICT OF BERGEN COUNTY VOCA

TIONAL SCHOOLS, BERGEN COUNTY. 

The record and initial 

uncontested matter have been reviewed. 

COMMISSIONER OF EDUCATION 

DECISION 

decision rendered in this 

The Commissioner finds that 

this matter is no longer a contested case inasmuch as respondent 

herein has admitted to engaging in conduct unbecoming a teaching 

staff member, has determined not to defend against the instant 

tenure charges and has voluntarily resigned from his tenured 

employment with the Board of Education of the Bergen County 

Vocational School District. 

However, given the gravity of the circumstances involved, 

the Commissioner directs that this matter forthwith be referred to 

the State Board of Examiners for consideration of possible 

revocation or sus pens ion of respondent's certificates pursuant' to 

N.J,~S-"'-~~ 18A:6-38 and N.J.A.C. 6:11-3.7. 

IT IS SO ORDERED. 

FEBRUARY 4, 1987 

DATE OF MAILING - FEBRUARY 4, 1987 

5 -
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. OFFICE OF ADMINISTRATIVE LAW' 

OLD BRIDGE TOWNSHIP BOARD 

OF EDUCATION, 

Petitioner, 

v. 

TOWNSHIP OF OLD BRIDGE, 

Respondent. 

ORDER 

PARTIAL SUMMARY DECISION 

OAL DKT. NO. EDU 3951-86 

AGENCY DKT. NO. 199-6/86 

Harold G. Smitb, Esq., for petitioner (Wil:ntz, Goldman&: Spitzer, attorneys) 

Michael A. Noto, Esq., for respondent 

BEFORE BRUCE R. CAMPBELL, ALJ: 

The Old Bridge Township Board of Education (Board) appeals from an action 

taken by the Old Bridge Township Committee (governing body) under N.J.S.A. 1BA:22-37 

by which the governing body certified to the Mid.Jlesex County Board of Taxation a lesser 

amount of appropriations for current expense for the 1986-87 school year than the amount 

proposed in its budget and rejected by the voters on April 15, 1986. The Board conten.Js 

the budget that was certified by the governing body is inadequate to provide a thorou[;h 

and efficient system of schools in the district. 

The matter was opened before the Commissioner of Education and transmitted 

to the Office of Administrative Law on June 17, 1986. On July 18, 1986, a prchearing 

conference was held at which issues were defined and the matter was set down for 

hearing. For good cause shown, the original hearing date was adjourned to November 5, 

1986. On Octob~r 28, the Board filed a motion to strike written testimony and for partial 

summary judgment. Upon receipt or the motion, I conducted a conference or counsel by 

telephone. After hearing counsel, l advised the parties that I would hear oral argument on 

New Jersey Is An £qual Oppurcunily Emplvyer 
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OAL DKT. NO. EDU 3951-86 

the motion on November S, the day originally set down tor commencement of hearing, and 

would schedule further hearing dates as necessary after rendering decision on the motion. 

Counsel appeared and were heard on November S. 

The Board asks that the written testimony of Gene Dunlop, President of the 

Township Counsel, be stricken because Mr. Dunlop does not possess the requisite 

qualifications to form the opinions regarding the Board's budget that he sets forth in his 

written statement. Even if Mr. Dunlop possessed the requisite expertise to present his 

opinions, those portions of the written testimony that purport to provide additional 

reasons for the governing body's action beyond those reasons contained in its May 8, 1986 

resolution reducing the budget must be stricken. A governing body must set forth the 

specific line item reductions and adequate supporting reasons for each at the time of its 

decision and will not be permitted to add either additional reductions or additional 

supporting reasons at a later date. Board of Education of the Township of Union v. 

Township Committee of the Townshi2 of Union, OAL DKT. EDU 2788-81 (June 5, 1981), 

adopted Comm'r of Ed. (July 9, 1981). In his affirmance, the Commissioner stated: 

In the opinion of the Commissioner, .•• the law set forth in E. 
Brunswick, supra, [requires) the municipal government to 
recommend to the Board the supporting reasons for the 
reduction or elimination of'specific line items which it believes 
necessary to total budgetary reduction. The Commissioner 
deems it proper that such decisions be made at the time of the 
reduction and not on a contingency basis only, if and when the 
budget reduction is appealed by the Board of the Commissioner. 

In the Initial Decision, adopted by the Commissioner, the administrative law 

judge explained: 

The failure of the governing body to know, identify and set 
forth the specific line items of the budget and to enunciate 
supporting reasons therefor at the time of the reduction 
becomes an arbitrary, capricious and unreasonable act. The 
submission of such information at a later date does not cure 
this defect. The governing body must have the rationale for its 
reductions at the time it acts and shall not be permitted 
subsequently to construct one in a "boot-strap" manner. 

-2-
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OAL DKT. NO. EDU 3951-86 

Notwithstanding a similar dispute between these parties in 1985, Board of 

Education of the Township of Old Bridge v. Mayor and Counc!l o~ the Township of Old 

Bridge, OAL DKT. EDU 4026-85 (Sep. 9, 1985), adopted Comm'r of Ed. (Oct. 28, 1985), the 

governing body again attempts to construct a boot-strap rationale by including reasons in 

its written testimony that were not contained in the original resolution of May 8 that 

reduced the proposed budget. 

In that resolution, the only reason provided for the reduction in accounts 1308, 

130F, 1301, 130J, 130M, 130N and 250C is that there were unencumbered funds in those 

accounts as of April 17, 1986. The written testimony submitted by the governing body 

purports to provide additional reasons for its reduction in these line items. Based on the 

holdings of Union and other cases on point, it is clear that this attempt to introduce 

reasons after the fact is inappropriate and must be rejected. 

The "reasons" supplied by the governing body with regard to certain accounts are 

insufficient as a matter of law and, therefore, summary judgment restoring the amount of 

reductions should be granted. In Board of Education of East Brunswick Township v. 

Township Council of East Brunswick, 48 N.J. 94 (1966), the Supreme Court held that any 

significant reduction in a school budget must be "accompanied by a detailed statement 

setting forth the governing body's underlying determinations and supporting: reasons." !:!· 
at 105-106. The underlying determinations and supporting reasons requit·ed by the Court 

must indicate, with regard to each particular line item to be reduced, precisely how and 

why the governing determined that a reduction was warranted. 

The mere statement that there were unencumbered funds in certain accounts, 

standing alone, is insufficient as a matter of law to justify the reductions. There is no 

explanation offered as to the relationship between the amount of unencumbered funds at 

the time of review and the decision to reduce or the amount or reduction. Merely looking 

at the amount of unencumbered funds at an arbitrary point and deciding to base a 

reduction thereon, without any explanation, is arbitrary, capricious and unreasonable. 

This is evident in the proffered written testimony with regard to line item 130B. Mr. 

Dunlop states: 

If the "unencumbered" balance was expended by year end, the 
Council did not have the benefit of this hindsight nor did the 
board offer any evidence ot this result no (rJ does it mention 

-3-
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which account was able to fund the year end deficit in account 
1308. . 

In the Board's view, Mr. Dunlop admits that it is impossible to determine, at an 

arbitrary point in the school year, how much money will ~-spent by year's end. This is 

the point the Board wishes to underscore. Since, by year's end, the Board's expenditures in 

account 1308 exceeded the budgeted amount by approximately $800, the amount of 

unencumbered funds at a particular point during the school year is absolutely irrelevant to 

the actual budgetary requirements. This is true of all accounts for which the only reason 

supplied by the governing body is the existence of unencumbered funds on April 17, 1936. 

Furthermore, the conclusary reasons offered by the governing body in regard to 

accounts 120D, 130C, 250B, 5208, 520C, 550C, 6608, 660D, 7308, 740C and 820F are 

insufficient as a matter of law to justify the reductions. The governing body in its May B, 

1986 resolutions offered the following reasons for its reductions in these accounts: 

120D No increase in this line item justified for 1986-1987. 

l30L Proposed decrease indicated not sufficient. 

2508 Cut back in travel expenses warranted. 

5208 Proposed increase too high; Township council projects 
only 10% increase. 

520C Unencumbered; Council can see no reason to increase this 
item. 

660B Unencumbered; no justification for increase. 

660D Percentage increase much to high to justify; would double 
the account without justification. 

7308 Unencumbered; this is a[n] "as needed" account and the 
increase is not justified. 

740C No indication of basis for increase. 

820F No basis for increase. 

-4-
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The reasons supplied by the governing body are merely conclusary statements of 

the type consistently rejected by the Commissioner. Since the governing body cannot now 

adduce additional reasons, summary judgment restoring the full am·ount of the reductions 

in these accounts is warranted. 

Finally, summary judgment restoring the reductions in line items 550A (gasoline), 

630A (gas heat) and 6306 (oil heat) should similarly be granted. The only reason offered 

for the reduction in these accounts is the governing bodY's proported knowledge of the 

current oil market. The Board, in the written testimony of Louis Iannicello, has explained 

in detail the bases for budgeting the particular amounts in these accounts. The governing 

body's testimony states that the cuts are based solely on the governing body's knowledge 

of the international oil market, but provides no evidence of any expertise in this area. 

Therefore, there w:e no facts upon which this tribunal can sustain the governing body's 

reduction. 

II 

The governing body maintains that the testimony of Mr. Dunlop should be 

considered because the reductions to the Board's budget by the governing body are 

explained in greater detail. Mr. Dunlop's testimony raised questions concerning deliberate 

under!unding of line items in the hope that others would be overfunded. This tribunal 

must consider whether a line item budget was arbitrarily set to begin with in order to 

consider whether reductions were arbitrary. 

Mr. Dunlop "has had some experience with the spot market." Respondent's brief 

at p. 2. To strike his testimony would restrict this tribunal's ability to reach an informed 

opinion concerning three major areas of the governing body's reduction. Consideration of 

differing opinions concerning $86,750 or a $151,006 reduction cannot be undue 

consumption of time. The written testimony of Mr. Dunlop has probative value and 

therefore should be considered. This tribunal can test the weight to be given to the 

testimony but cannot say that it is not probative and thus inadmissable. 

The governing body is allowed to provide additional reasons for its actions 

beyond those contained in the May 8, 1986 resolution reducing the budget. The Supreme 
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Court of New Jersey established and outlined the procedure to be foUowed in East 

Brunswick, above: 

Where its action entails a significant aggregate. reduction in the 
budget and a resulting appealable dispute with the local board 
of education, it should be accompanied by a detailed statement 
setting forth the governing body's underlying determinations 
and supporting reasons. This is particularly important since, on 
the Board of Education'S appeal under R.S •. 13:3-14, the 
Commissioner will undoubtedly want to know quickly what 
individual items in the budget the governing body found could 
properly be eliminated or curbed and on what basis it so found. 
48 N.J. at 105. 

The governing body maintains the Commissioner has interpreted the demands of 

East Brunswick, to auow the governing body to set forth its reasons for deductions after 

its resolution to reduce the Board's budget. In Board of Education of the Borough of 

Haledon v. Mayor and Council of the Borough of Haledon, 1970 ~· 70, the hearing 

examiner stated at 72: 

The hearing examiner finds, in the first place, the Council has 
failed to fulfill the obligation imposed upon it under the 
mandate of the Supreme Court in the East Brunswick case, 
su1(ja, to submit either to the petitioner, or later for the 
gu1 ance and consideration of the Commissioner in the appeal 
herein a "detailed statement setting forth the governing body's 
underlying determinations and supporting reasons." [Citation 
omitted.] The hearing examiner likewise finds nothing in the 
testimony and evidence offered at the hearing which fills the 
void. 

Although some decisions allowed governing bodys to submit detailed explanations 

at later dates, the failure to submit any explanation at all has led to a partial or total 

restoration of reductions. Board or Education of the Borough of Mount Arlington v. Mayor 

and Council of the Borough of Mount Arlington, 1971 ~· 368; Board of Education of 

the Borough of Union Beach v. Mayor and Council of Union Beach, 1970 ~· 242. 

However, one decision found that no explanation at all of the governing body's line item 

cuts was not fatal, but only had a retarding etrect on the hearing. Board of Education of 

the Township of Woodbridge v. Township Council of the Township of Woodbridge, 1970 

S.L.D. 1. The governing body is auowed to expand its original explanation of its specific 

line item reductions. The written testimony of Mr. Dunlop, president of the Council, is 
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the further explanation that tribunals have allowed in the past. It should be considered by 

this tribunal. 

The explanations supplied by the governing body are consistent with case law and 

raise genuine issues of material fact. Accordingly, the petitioner's motion for summary 

judgment must be denied. If the governing body lists the line items to be reduced and 

offers an explanation for each reduction, it will be allowed to offer additional explanation 

at a later date than the resolution date, provided the additional explanation is consistent 

with the earlier explanation. 

The reduction in the present controversy is not a significant aggregate reduction 

and therefore the dictates of East Brunswick do not apply. Although the governing body 

has followed the dictates of East Brunswick by stating its reasons for each line item 

reduction, the miniscule reduction in this controversy, approximately l/3 of one percent, 

does not approach the 3.3 percent reduction the Court considered in East Brunswick. The 

Board's motion to strike to testimony and for summary judgment must be denied since its 

motion rests clearly on East Brunswick, which is not directly applicable to this case. 

An explanation for a line item reduction that is not simply a general conclusary 

statement is consistent with case law. The Commissioner has rejected blanket genernl 

statements of explanations for budget reductions. Board of Educution of the l3orou:;h of 

Union Beach v. Mayor and Council of the Borough of Union Beach, 1973 S.L.D. 231; 

~,above. 

In Union Beach the examiner found: 

Council simply made statements with respect to individual line 
items indicating that it was of the "opinion" that a reduction 
could be made; that the Borough of Union Beach could not 
afford the proposed expenditure; that an account be reduced in 
the "interest of economy;" that "austerity is upon" the school 
district; that "items seemed to be inflated;" that it is of the 
"opinion" that a position is not needed; that a reduction "works 
no hardship," etc. 1973 ~-at 232. 

The governing body in the present case listed an explanation for each reduction. 

Where the explanation was "unencumbered" there was a significant amount of money in 

those accounts that wa.S unspent as of April 17, 1986. At its meeting with the governing 
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body, the Board refused to discuss these sums of money or what was expected to be spent. 

The governing body did not conclude that there was too m_uch .·money budgeted but 

explained that an increase was not necessary when last year's amount was not spent. 

In~. above1 the Commissioner's decision to restore the governing body's 

reduction was affirmed by the State Board of Education,"· •. based on the fact that the 

Respondent-Appellant, Mayor and Council of the Borough of Haledon, Passaic County, 

have, despite their opportunity to do so, failed to submit either to petitioner or Inter for 

the guidance and consideration of the Commissioner in the appeal herein, a detailed 

statement setting forth the governing body's underlying determinations and supporting 

reasons which would justify their action." 1970 ~·at 76. 

The respondent submitted explanations of its reductions in its resolution and now 

ofCers a further detailed explanation of its determinations and supporting reasons. The 

governing body's submission of Mr. Dunlop's testimony is consistent with the holdings of 

Union Beach and Haledon and raises genuine issues of material fact. Therefore, the 

motion for summary judgment must be denied. The weight this tribunal accords tile 

testimony is subject to consideration, but it admissability is not. 

DETERMINATION AND ORDER 

~· 18A:22-37 requires, in pertinent part, that if the voters reject any or 
the budget items submitted at the annual school election, the board of education must 

deliver the proposed school budget to the governing body of the municipality within two 

days thereafter. The statute further provides: 

The governing body of the municipality • • • shall, after 
consultation with the Board, and by April 28, determine the 
amount which, in the judgment of said body ••• is necessary to 
be appropriated, for each item appearing in such budget, to 
provide a thorough and efficient system of schools in the 
district, and certify to the county board of taxation the totals 
of the amount determined •••• 

The authority of the Commissioner, and hence the Office of Administrative Law, 

to hear school budget disputes derives generally from N.J.S.A. l8A:6-9 and specifically 
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from East Brunswick, above. The court's language in East Brunswick at 105 is 

illuminating: 

Though the law enables voter rejection, it does not stop there 
but turns the matter over to the local governing body. That 
body is not set adrift without guidance, for the statu-te 
specifically provides that it shall cons!.llt with the local board of 
education and shall thereaCter fix an amount which it 
determines to be necessary to fUlfill the standard of providing a 
thorough and efficient system of schools. Here, as in the 
original preparation of the budget, elements of discretion play a 
proper part. The governing body may, of course, seek to effect 
savings which will not impair the educational process. But its 
determinations must be independent ones properly related to 
educational considerations rather than voter reactions. In 
every step it must act conscientiously, reasonably and with fUll 
regard for the State's educational standards and its own 
obligation to fix a sum sufficient to provide a system of local 
schools which may fairly be considered thorough and efficient 
in view of the make up of the community. Where its action 
entails a si ificant a re ate reduction in the bud et and the 
resulting appealable dispute with the local board o educaiton, 
it should be accompanied by a detailed statement setting forth 
the overnin bod •s under! in determinations and supportin~ 
reasons. T s IS part1c arly Important smee, on the Board o 
Educatwn•s appeal under R.S. 18A:3-14, the Commissioner will 
undoubtedly want to knowquickly what individual items in the 
budget the governing body found ·could be properly eliminated 
or curbed and on what basis it so found. ( Empllasis added.] 

The Court's language takes on significantly greater meaning when the 

appropriate passage is read in its entirety rather than in snippets. The Court's clear 

direction, coupled with the several Commissioner decisions cited above, lead inexorably to 

the same point at which these two parties found themselves last year. And, as the 

Commissioner made clear in his Union Townshie decision of JUly 9, 1981, "The 

Commissioner deems it proper that such decisions be made at the time of the reduction 

and not on a contingency basis only, if and when the budget reduction is appealed by the 

Board to the Commissioner." 

And, as in the prior matter, the respondent argues that summary judgment is not 

appropriate. It contends that there are genuine issues of fact that must be determined. 

Nevertheless, the case law discussed above indicates clearly that the failure of a 

governing body to specify each "line item to be reduced or eliminated and the particular 

reasons for reduction or· elimination, at the time of its action, is a fatal defect. 
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Having considered the arguments of counsel, I FIND and CONCLUDE that there 

are no issues of material fact concerning the budget line items that are the subject of this . ,' 

motion. I further FIND and CONCLUDE that the reasons p~t forth by the governing body 

for the reductions in the lines items enumerated above nrc untimely and/or insufficient as 

a matter of law and, therefore, must be set .'lSide. 

Partial summary judgment is GRANTED in favor of the Old Bridge Township 

Board of Education setting aside the reductions and restoring in full the amounts orginnlly 

budgeted in the following line items: 

120D $ 4,400 
130A 1,000 
1308 429 
130F 2,000 
1301 2,000 
130J 500 
130K 1,000 
130L 250 
130M 2,000 
130N 1,000 
250B 7,000 
250C 6,500 
420 5,000 
52013 4,340 
520C 2,000 
550A 36,750 
5508 1,000 
550C 2,620 
630A 24,000 
6308 26,000 
6608 500 
660D 5,000 
730B 9,500 
740C 130 
810C 5,000 
820F 500 

TOTAL $150,419 
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It is ORDERED. It is further ORDERED that hearing on the remaining line 

items (240 and 250A) be scheduled for January 14, 1987, commencing at 9 a.m., at the 
,' 

Office of Administrative Law, Trenton. 

This order may be reviewed by SAUL COOPERMAN, COMMISSIONER OF THE 

DEPARTMENT OF EDUCATION, either upon interlocutory review pursuant to N.,J.A.C. 

1:1-9.7 or at the end of the contested case, pursuant to~· 1:1-16.5. 

DATE 

ds 
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BOARD OF EDUCATION OF THE TOWN
SHIP OF OLD BRIDGE, 

PETITIONER, 

V". 

MAYOR AND COUNCIL OF THE TOWNSHIP 
OF OLD BRIDGE, MIDDLESEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner had been requested by the ALJ to review an 

Order for Partial Summary Decision rendered on November U, 1986. 

The ALJ's request for review of his Order has been made pursuant to 

the provisions of N.J.A.C. 1:1-lJ.J(b). 

It is observed that counsel for the parties join in the 

request for review of the Order of Partial Summary Decision and have 

filed copies of their trial briefs which set forth their respective 

positions presented to the ALJ prior to the issuance of his Order. 

It is further noted that Board counsel has indicated in 

writing to the ALJ that in the event that the Commissioner affirms 

the ALJ's Order, the Board by letter of November 26, 1986, withdraws 

its challenge to the budget reductions imposed by the governing body 

in current expense line item accounts 240 and 250A, which in effect 

would permit the Commissioner's decision on the Order to constitute 

a final determination on all matters controverted herein. The 

- 12 -

319 

You are viewing an archived copy from the New Jersey State Library.



entire record of this matter was received by the Commissioner from 

the Office of Administrative Law on January 9, 1987. 

It is observed that the ALJ in his Orjier .. of Partial Summary 

Decision granted the Board's motion to dis~llow, as being untimely, 

the written testimony of the President of the Township Council in 

order to supplement the governing body's original reasons for 

imposing line item reductions in the Board's current expense budget 

request for the 1986-87 school year to be raised in the local tax 

levy. The AW further concluded that the governing body's initial 

reasons for imposing its reduction upon the Board's 1986-87 line 

item current expense school budget request were insufficient as a 

matter of law to be considered in determining whether or not the 

governing body's reductions in all but two current expense line item 

appropriations (240 and 250A) should proceed to a plenary hearing. 

As a matter of partial summary decision, the AW therefore orde~:ed 

that a total of $150,419 in current ~xpense line item appropriations 

be restored to the local tax levy for school purposes for the 

1986-87 school year. 

The Commissioner observes that the ALJ's Order for Partial 

Summary Decision fully addresses the respective arguments of both 

parties and they are incorporated by reference herein. 

In the Commissioner's judgment the ALJ's findings and 

conclusions in his Order are firmly grounded upon the provisions of 

N.J.S.A. l8A:Z2-37, as well as the Commissioner's prior decision in 

Union Township, supra, and the pertinent language of the New Jersey 

Supreme Court in East Brunswick, supra. 
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The requirement for a detailed statement of reasons for 

line item school budget reductions imposed by the local governing 

body are also specifically set forth in N.J.A.C .. 6:24-7.5 related to 

the documentation required in the answer filed by a local governing 

body to a school budg~t appeal. This section of the State Board 

regulations reads as follows: 

(a) The governing body shall submit with its 
answer the following documents: 

1. The amount certified for each of the 
major accounts; 

2. 
specific 
reasons. 

Line item 
economies 

budget stating 
together with 

recommended 
supporting 

The Commissioner has reviewed the resolution by the 

governing body dated May 8, 1986, as well as the answer it filed to 

the budget appeal on June 6, 1986. In the Commissioner's judgment 

the lack of sufficiency of the reasons for the line item budget 

reductions is evident from a review of the resolution. Also 

conspicuous by their absence fr!)m the answer to the budget appeal 

are the recommended specific line item economies with supporting 

reasons by the governing body. 

Upon review of the written testimony of the Council 

President which was filed with the ALJ on October 22, 1986, the 

Commissioner concludes and determines that it may not be considered 

due to its untimeliness. It was filed four months after the Board's 

formal appeal in this matter. The governing body may not now 

accomplish by indirection that responsibility it had to comply with 

the provisions of N.J.S.A. 18A:22-37 and !L_J.A.C. 6:24-7.5 at the 

time of the commencement of these proceedings which was triggered by 
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the formal budget appeal filed with the Department of Education on 

June 6, 1986. 

For all the foregoing reasons set for~h in the Order herein 

as supplemented, the Commissioner finds ~nd determines that the 

legal arguments advanced by the governing body in opposition to the 

Board's motion are totally without merit. 

Accordingly, the Order of Partial Summary Decision rendered 

by the ALJ on November 17, 1986 is hereby affirmed. 

It is further directed that the Commissioner's affirmance 

of this Order be deemed a final decision of the matters controverted 

herein inasmuch as the Board has withdrawn its challenge to the 

reductions in the 240 and 250A line items of its 1986-87 current 

expense budget request. 

In conclusion, the Commissioner hereby directs the 

Middlesex County Board of Taxation to make the necessary adjustments 

in the 1986-87 local tax levy for school purposes in the School 

District of the Township of Old Bridge to reflect the restoration of 

$150,419 in current expense appropriations for the 1986-87 school 

year. 

This amount when added to $23,768,992 previously certified 

in current expense tax levy by the Township Committee shall be 

$23,919,411. 

IT IS SO ORDERED this ~ day ~a<y 1987. 

COMMISSIO 
FEB!liA~ 4, 1987 

DA'IE OF MAIUNG,- FEBRJARY 4, 1987 
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~tatr uf Nt>m JlrnH.'H 

OFFICE OF ADMINISTRATIVE LA'J.V 

B. B. on behalt of her son, L.C., 
Petitioner, 

v. 
BOARD OF EDUCATION OF UNION COUNTY 

REGIONAL ffiGH SCHOOL DISTRICT NO.1 

and 

DONALD MERACHNIK, Superintendent of 

Schoo hi, 

Respondents. 

Roger J. Weil, Esq., for petitioner ' · 

William Lane, Esq., for respondents 

INmAL DECISION 

OAL DKT. NO. EDU 2302-86 
AGENCY DKT. NO. 96-4/86 

(Johnstone, Sl<ok, Loughlin a: Lane, attorneys) 

Record Closed: December 12, 1986 Decided: December 22, 1986 

BEFORE WARD R. YOUNG, ALJ: 

B. B., petitioner and mother of L. c., filed a petition of appeal with the 

Commissioner or Education, wherein she seeks to have set aside a determination by 

respondents excluding her son from school because she, and he, were allegedly non

residents of the school district, and further seeks to be relieved of tuition charges during 

the period of alleged non-residency. 
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The matter was transmitted to the Office of Administrative Law as a contested 
case on April 4, 1986 pursuant to N.J.S.A. 52:14F-l et ~·· and assigned to an 

administrative law judge (ALJ) other than the undersigned. A telephone prehearing 

conft!rence was held by the initial ALJ assigned on Aprill7, 1986, and the matter was set 

down for plenary hearing on June 5 and 6, 1986. The scheduled hearing dates, as well as 

subsequent hearing dates on September 19, October 17, and December 5 were adjourned for 

a variety of valid reasons. The matter was finally heard on December 12, 1986 at the 

Office of Administrative Law, Newark, and the record closed at the conclusion of hearing 

on that date. No post-hearing memoranda were requested or required. 

Prior to the reassignment of this matter to the undersigned on November 17, 

1986, a Motion for Emergent Relief was amicably resolved by a Stipulation of Settlement 

approved by the initial ALJ on April 21, 1986 and affirmed by the Commissioner on '\lla~ 

30, 1986, wherein L.C. was readmitted as a pupil in respondent's school district; B. B. 

agrees to accept responsibility for tuition costs of L. C. for the period from April 14, 1986 

to June 30, 1986 as well as for the period from January l, 1985 to February 28, 1986 if she 

does not prevail on the substantive domiciliary issue; and B. B. further "agrees to enter 

into a Consent Decree which shall be docketed in the Superior Court of New Jersey by the 

respondent, if a monetary award is granted to the respondent .•• ". 

The initial ALJ also determined in a letter to counsel for the parties dated 

November 10, 1986, that the burden of proof rests with petitioner pursuant to N.J.S.A. 

18A:38-l. 

A subsequent {)rehearing conference was held by the undersigned on December 5, 

1986, at which counsel for petitioner challenged the burden of proof determination on the 

basis that L. C. was not an affidavit pupil and N.J.S.A. 18A:38-l was therefore not 

applicable. The determination of the initial ALJ was undisturbed by the undersigned for 

failure of petitioner to comply with the interlocutory review procedure incorporated in 
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N.J.A.C. l:l-9.7 and the lack of jurisdietion of the undersigned to rule on such an appeal. 
Nevertheless, even if one assumed the initial ALJ erred in determining with whom the 

burden of proof rests, I FWD such a determination to be irrelevant in light of the belief 

by the undersigned that a fair and full adjudication of this dispute shall be based on the 

preponderance of credible evidence and findings of fact. 

TESTIMONIAL AND DOCUMENTARY EVIDENCE 

B. B. testified that she and L. C. were domiciled with her mother at 219 Cedar 

Street, Garwood, during the periods of time in question. Said address is within the 

boundaries of respondent's school district. She also stated she visited the apartment at 

1354 North Ave., Elizabeth leased by her boyfriend of seven years, one Charles T. Arnone, 

aka Paul. The Elizabeth address is outside the boundaries of respondent's school district. 

B. B. was employed as a waitress. t 

Concerning visitations to the Elizabeth apartment, B. B. testified she would 

spend about four days a week there, including weekends. Such visitations included L. c. 
and overnights stays. She further stated that such visitations on school days amounted to 

about two days per week, three at the most. 

B. B. also testified she never changed her address from Garwood to Elizabeth, 

but did occasionally have mail sent to her at the Elizabeth address. She further stated she 

had no furniture at Paul's, just a few clothes. 

B. B. stated further that she moved to 19 Grove Street, Middlesex in September 

1986. 

On cross-examination, B. B. testified that Paul moved from his Elizabeth 

apartment to Roselle Park in May 1986, and her bedroom set was at her mother's home 

during the periods in question. 
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On redirect examination, B. B., stated vice-principal Ferrara (in respondent's 
school district) visited her mother's home in Garwood in April 1986 and was satisfied that 

B. B. lived there. Ferrara was not called to testify as a witness by petitioner or as a 

rebuttal witness by respondent. 

Dorothy Swiatkowski, a neighbor of Paul's two apartments from the latter's, 

testified that she knew B. B. and L. C., but they did not live with Paul. She stated they 

only visited, and would see L. C. on weekends, but rarely during the week. 

On cross-examination, Swiatkowski testified she signed an affidavit (P-1), but did 

not supply the contents in same and did not know who prepared it. 

Petitioner rested her case. 

Howard Thompson, a retired Springfield police officer, was employed by 

respondent as a part-time school bus driver and part-time investigator. He testified he 

was dispatched to surveillance duty at 219 Cedar Street, Garwood, by his supervisor, 

Transporation Director Glowacki. 

Thompson testified as to a pattern he observed, whereby L. C. departed from 

public transit bus #49, which originated its run in Elizabeth, and walked to his 

grandmother's house at 219 Cedar Street after departure from the bus between the hours 

of 6:00 and 7:00 a.m., then left said house around 7:30 a.m. to board school bus #16 to 

attend school. This pattern was observed on January 8, 10, ll, 14, 15 and 16. Thompson 

submitted a surveillance report to his supervisor. See R-1. A review of the Thompson 

report reveals that L. C. boarded school bus #16 at 219 Cedar Street and returned to that 

address in the p.m. on January 3, 4, 7 and 9 with no observation or inference that L. c. 
stayed in Elizabeth on the nights of those days or preceding those days. L. c. was not 

sighted during Thompson's surveillance on January 2 and 18. Thompson did observe L. C. 

depart from transit bus #49 on January 17 and walk to "219", but school was cancelled that 

day due to inclement weather. Thompson's surveillance was for a period of 16 days, three 

of which (January 5, 12 and 13) were on weekends. 
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Nancy Cieslik, the school bus driver of 1116 employed by respondent also 

testified, and a handwritten statement, unsigned and undated, which she submitted to 

supervisor Glowacki at the latter's request was admitted into evidence and marked as R-2. 

Cieslik stated she suspected L. c. was not living at the Garwood address based on her 

observation that his mother would be waiting in a ear for him at 219 Cedar Street when 

·bus 1116 brought him to that ~ddress after school. Her suspicion was buttressed also by her 

testimony that L. C. told her that on occasion he would not ride school bus IH6 because he 

would rather take public transit from Elizabeth to school. 

Lina Schweitzer, L. C.'s teacher in 1984-85 and 1985-86, also testified as to her 

suspicion that L. C. did not reside at 219 Cedar Street due to her failure to find L. C.'s 

mother at that address on numerous occasions when she called by phone. B. B. did, 

however, return the calls. Her suspicion was also buttressed, she said, on comments made 

by other pupils in her <!lass that L. c. lived in Elizabeth. 

On cross-examination, Schweitzer testified she was told that B. B. was at work 

when she could not be reached at "219" by phone. 

Eileen Glowacki, employed by responent as transportation director, also 

testified. She stated that she stopped at 219 Cedar Street in August 1984 in the process of 

establishing her bus routes for 1984-85, and was told by a workman (L.C.'s uncle) that 

L. C. didn't live there, but L. C.'s grandmother told her that L. c. was to be pit:!ked up at 

that address. 

Glowacki also testified that the driver of school bus #16 asked her during the 

1985-86 sehool year if she had to continue to stop at 219 Cedar Street as L. C. did not use 

her bus often. She further testified that she requested and received a note from B. B. 

that L. C. would rather use public transportation. Said note was not produt:!ed as an 

evidentiary document. 

Glowaeki submitted an unsigned memorandum dated October 28, 1985 to 

Superintendent Meraehnik, R-3 in evidenee, and testified as to its contents. 
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Glowacki stated that she observed L. C. taking public transit bus #8 from 
Elizabeth to school every morning for approximately four weeks preceding the date of her 

memo, anJ also testified she observed L. C. board public transit bus #49 to Elizabeth at 

about 5:00p.m. on Friday, October 25, 1985. 

The respondent Board engaged the services of R. K. Investigators, Inc. to 

investigate the matter of B. B.'s residence. Hugh G. Colville, a licensed investigator and 

president of R. K., testified as to the investigative findings which were incorporated in a 

series of reports marked as R-6 in evidence. The surveillance by R. K. occurred between 

November 6, 1985 and January 7, 1986. 

According to the testimony of Colville and a review of R-6, L. C. was observed 

leaving the 1364 North Avenue, Elizabeth address and/or taking public transit ·bus #8 from 

Elizabeth to respondent's high school in Springfield on November 6, 13, 14, 18, 26, 27 f 

December 9, 10 in 1985 and also on January 1 and 28, 1986. Colville's report also indicates 

the observation of a 1978 4-door blue Buick registered to B. B. at 219 Cedar Street, 

Garwood, being parked at the Elizabeth address during the morning hours on January 10, 

15, 21, 22 and 23, 1986. 

The Colville report also indicates that.the postal mailwoman delivering mail at 

the Elizabeth address stated that mail for B. B. was placed in Arnone's mail receptacle. 

Counsel for respondent received a response from the officer in charge at the 

Elizabeth post office under date of December 9, 1986 with a PS Form 3982 attached, 

which was admitted into evidence and marked as R-5. The letter document indicates that 

mail had been delivered-to B. B. at the Elizabeth address during 1985 and 1986 until May of 

1986, and that Arnone moved from 1364 North Avenue to 772 Westfield Avenue, both in 

Elizabeth, effective May 1, 1986, and that mail for him as well as for B. B. was being 

forwarded to the new address. 

Sworn affidavits from Swiatkowski, Alfred Yanni (building superintendent at 1364 

North Avenue, Elizabeth), and Arnone were admitted into evidence and marked as P-1, 
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P-2, and P-3, respectively. All were dated March 31, 1986 and state that B. B. and L. C. 

visit Arnone at his address in Elizabeth but reside in Garwood. 

The record is void of any affidavit from B. B. or that one had ever been 
I 

requested by the respondent. 

FINDINGS OF FACT: 

During the periods of time for which the respondent Board claims L. c. is not 

entitled to a free public education in its district, January 1, 1985 to February 28, 1986 and 

April 14, 1986 to June 30, 1986, the following FINDINGS OF FACT are adopted herein as 

the result of a review of testimonial and documentary evidence in the record of this 

matter: 

1. L. C. remained overnight preceding the school days of January 8, 10, ll, 

14, 15, 16 and 17, 1985 and boarded school bus 1116 from 219 Cedar Street, 

Garwood on those dates. 

2. L. C. was transported to school on public transit bus 118 from Elizabeth 

for approximately four weeks from late September 1985 to late October 

1985. 

3. L. c. was transported to school on public transit bus 118 from Elizabeth 

on November 6, 13, 14, 18, 26, 27 and December 9 and 10, 1985, as well as 

on Jan11ary 1 and 28, 1986. 

4. The automobile registered in the name of L. C.'s mother, B. B., was 

parked overnight in Elizabeth on the dates indicated in 13 above as well 

as on January 10, 15, 21, 22 and 23, 1986. 

5. L. c. was not an "affidavit pupil" as referenced in N.J.S.A. 18A:38-l(b). 

-1-

329 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 2302-86 

DISCUSSION 

Petitioner contends she meets the requirements of ~· l8A:38-l(a) for 

L. C.'s free education in respondent's school district as he is over five and under twenty 

years of age and both she and therefore he "is domiciled within the school district" at 219 

Cedar Street, Garwood. 

Since I have found that L. C. is not an affidavit pupil pursuant to N.J.A.C .• 

18A:38-l(b), the gravamen of this dispute is whether B. B., with whom L. C. has always 

resided during the time periods for which the Board claims tuition, was domiciled during 

those periods in the district at 219 Cedar Street, Garwood, or out of district at 1364 North 

Avenue, Elizabeth, the undisputed domicile of her boyfriend until May l, 1986. 

It appears appropriate to address a distinction between domicile and residence. 

Blacks Law Dictionary, Fifth Edition (1979) defines domicile with r~ference to 

residence at 435 as follows: 

That place where a man has his true, fixed and 
permanent home and principal establishment, and to 
which whenever he is absent he has the intention of 
returning. Smith v. Smith, 206 Pa. Super. 310, 213 A.2d 
94. The permanent residence of a person or the place 
to which he intends to return even though he may 
actually reside elsewhere. A person may have more 
than one residence but only one domicile. The legal 
domicile of a person is impol'tant since it, rather than 
the actual residence, often controls the jurisdiction of 
the taxing authorities and determines where a person 
may exercise the privilege or voting and other legal 
rights and privileges. The established, fixed, 
permanent, or ordinary dwelling place or place of 
residence or a person, as distinguished from his 
temporary and transient, though actual, place or 
residence. It is his legal residence, as distinguished 
from his temporary place of abode; or his home, as 
distinguished from a place to which business or pleasure 
may temporarily call him. 
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"Residence" signifies living in particular locality while 
"domicile" means living in that locality with intent to make it 
a fixed and permanent home. Schreiner v. Schreiner, Tex. 
Civ. App., 502 S.W. 2d 840, 843. 

In K.C.K. and K.W.K., by their guardians, G.R.E. and A.C.E. v. Board of 
Education of Scotch Plains-Fanwood, 1985 §.:k.!2.· __ (decided October 21, 1985), a 

disputed ~· 18A:38-l(b) matter, the Honorable James A. Ospenson, ALJ, stated in 

his initial decision at U, 12: 

"Domicile" is the place where one has his true, fixed, 
permanent home and principal establishment, to which, 
whenever he is absent, he has the intention of returning, and 
from which he has no present intention of moving. Every 
person, in all circumstances and conditions, it is said, is 
deemed to have a domicile somewhere. A person may have 
several residences or places of abode but he can have only 
one domicile at a time. Domicile of choice is essentially a 
question of residence and intention; it involves an exercise of 
volition. To effect a change of domicile there must be a 
voluntary change of residence. Residence at the place 
chosen for domicile must be aotual. To the fact of residence 
there must be added an intention to remain. The burden of 
proof to establish a change of domicile has occurred rests 
upon the party asserting it. See, generally, Cromwell v. 
~. 15 N.J. Super. 296, 30D-l (App. Div. 1951). Normally, 
it is said, the domicile of unemancipated minors is that of 
their natural parents who have custody. Lea v. Lea, 18 N.J. l, 
11-12 (I955)(but the fact of domicile is still largely a matter of 
intent). See also Mercadante v. City of Paterson, ill N.J. 
~· 35, 39-40 (Chan. 1970), afftd 58 N.J. ll2 (1971); andsee 
Martmez v. urn, 461 U.S. 321, 75 L. Ed." 2d 879, 888-9, 102 
S.Ct 1838 1983 • - -

The record in the instant matter is void of any affidavit from either B. B. or her 

mother, or any evidence that same was requested or demanded by the respondent Board. 

Since L. C. is not an "affidavit" pupil, N.J.S.A. l8A:38-l(b) is therefore not applicable, and 

the Board must therefore dispute the reliance of B. B. on ~· 18A:38-l(a) in support of 

its tuition claim, which states that: 
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Public schools shall be free to the following persons over five 
and under twenty years of age: 

(a) Any prson who is domiciled within the school 
district; • 

lt was stipulated that B. B.'s New Jersey driver's license, issued September 30, 

1985 with an expiration date of July 31, 1987, indicates her address as 219 Cedar Street, 

Garwood. 

B. B.'s testimony that her furniture was located at 219 Cedar Street, and that 

principal Ferrara inspected those premises with satisfaction that she lived at that address, 

was not rebutted by the Board. 

The Board's claim for tuition is for approximately 14 months. It cannot bEt 

disputed that B. B. and L. C. resided at 1364 North Avenue, Elizabeth for at least seven 

weeks during that period. B. B.'s change of domicile occurred in September 1986, after 

the period in dispute, as per her testimony and the stipulated fact that her New Jersey 

automobile registration issued after that time indicates her address as 19 Grove Street, 

Middlesex. 

rt is recognized that B. B.'s temporary residence in Elizabeth may have resulted 

in a change of domicile to that of her boyfriend. It never materialized, however, as 

Arnone changed his domicile to 772 Westfield Avenue, Elizabeth effective May 1, 1986 (see 

R-5), and B. B. changed hers to Middlesex in September 1986. 

I am satisfied. that B. B. never forfeited her intention to return to 219 Cedar 

Street from her temporary residency at 1364 North Avenue during the periods indicated in 

the aforementioned FINDINGS, and the following supplemental FINDINGS OF FACT are 

adopted herein: 

I. The domicile of L. c. is that of his mother, B. B. 
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2. B. B. resided both at 219 Cedar Street, Garwood, and 1364 North Avenue, 

Elizabeth, during the periods in which tuition is claimed. 

3. B. B. was domiciled only at 219 Cedar Street, Garwood during the periods 

in which tuition is claimed. 

I FIND and DETERMINE that L. C. was entitled to a free public education in the 

Union County Regional High School district for the periods from January l, 1985 to 

February 28, 1986 and from Aprill4, 1986 to June 30, 1986 pursuant to N.J.S.A. l8A:38-Ha). 

I CONCLUDE, therefore, that the respondent Board's tuition claim for the 

periods shall be and is hereby DISMISSED. 

This recommended decision may be atfirmed, modified or rejected by th1 

COMMISSIONER OF THE DEPARTMENT OF IIDUCA'nON, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~· 

52:148-10. 

DATE 

DATE 
g 

I hereby PILE this Initial Decision with Seul COoperman for consideration. 

DEC 2 3 1986 

DEC 261986 
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B.B .• on behalf of her son, L.C., 

PETITIONER, 

v. 

BOARD OF EDUCATION OF UNION 
COUNTY REGIONAL HIGH SCHOOL 
DISTRICT NO. 1 AND DONALD 
MERACHNIK, SUPERINTENDENT OF 
SCHOOLS, UNION COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS . 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions filed by the 
Board were untimely. Exceptions filed by petitioner were filed 
within the time prescribed by N.J.A.C. l:l-16.4a, band c. 

Petitioner urges that the initial decision be accepted by 
the Commissioner but submits that it should be expanded so as to 
direct the Board herein to reimburse petitioner the sum of $5,000 
for legal expenses and costs. 

Upon review of the record before him which, it is noted, 
does not include transcripts of the proceedings below, the Commis
sioner adopts as his own the findings and determination of the AW 
as modified below. 

In the initial decision, ~. the AW expounds on the 
burden of proof in N.J.S.A. 18A:38-l cases concluding: 

The determination of the initial AW [determining 
that the burden of proof rests with petitioner 
pursuant to N.J.S.A. 18A:38-l] was undisturbed by 
the undersigned for failure of petitioner to 
comply with the interlocutory review procedure 
incorporated in N.J.A.C. 1:1-9.7 and the lack of 
jurisdiction of the undersigned to rule on such 
an appeal. 

Nevertheless, even if one assumed the initial ALJ 
erred in determining with whom the burden of 
proof rests, I FIND such a determination to be 
irrelevant in light of the belief by the under
signed that a fair and full adjudication of this 
dispute shall be based on the preponderance of 
credible evidence and findings of fact. 

(Initial Decision, ante) 
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The Commissioner notes for the re~ord. herein the language of AW 
Sybil Moses in her letter dated November 10, 1986 regarding the 
burden of proof in such cases: 

The Prehearing Order of April 18, 1986 raised the 
issue of which party has the burden of proof 
regarding whether B. B. was a legal resident of 
the Union County Regional High School District 
No. 1 between September 1984 through February 28, 
1986. The re!:ent amendment to N.J.S.A. 18A:38-l 
piaces the burden of proving ellgib1lity for a 
free public education upon the resident who files 
an affidavit in behalf of the student. Based on 
the foregoing statute, and in the absence of any 
case or statutory law to the contrary, it is 
hereby ordered that the petitioner has the burden 
of proof in this case. 

It is further noted that AW Young concurred with this 
conclusion in his correspondence with the parties dated November 14, 
1986. 

The Commissioner agrees with Judge Young that failure to 
exhaust the interlocutory appeal process was fatal to petitioner's 
challenge to the burden of proof determination by Judge Moses. 
However, because Judge Young mentioned said matter in the initial 
decision, the Commissioner will address the issue herein. 

The Commissioner finds and determines that the issue of the 
burden of proof herein is not predicated upon "whether a fair and 
full adjudication of this dispute shall be based on the prepon
derance of credible evidence and findings of fact." Such a posture 
is required in all administrative proceedings brought before the 
Commissioner. See Mayflower SeciJ!i1:.i_eJL...:!L:_!ureau of Secu_£ it ie~. 64 
N.J. 85, 91 (1973). Similarly, in all admiDlstrative law cases, the 
burden of persuasion, unless otherwise established, as in N.J. S. A. 
18A:38-l(b), rests with the petitioner. Quinlan v. Board of Educa
tio~ _ _of th~~~Q~~h,iQ_of North Bergen, 73 N.J. Super. 40 (App. Div. 
1962) quoting Hughes v. Atlantic City & c. ~_._IL_i=CL· 85 ~..!_._h 212, 
216 (E.&A. 1914) While N.J~ 18A:38-l contemplates that a peti
tion of appeal to challenge domicile, be brought by the board in 
question, the Legislature has seen fit, at least as far as subsec
tion (b) thereof is concerned, to shift the burden of proof to the 
resident. However, in the instant matter, it was the resident who 
brought the Petition of Appeal challenging the Board' saction in 
exacting tuition for her son's attendance in the Union County fligh 
School District No. 1. Hence, petitioner herein is responsible for 
carrying the burden of convincing the trier of fact, by a prepon
derance of the credible evidence, of the merit of her case. 

The Commissioner is in accord with the AW that petitioner 
has met this burden for the reasons expressed in the initial 
decision. 
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As to the issue of attorney fees and costs, the Commi s
sioner declines to so direct. In Hogan v. Kearnv Board of Educa
tion, 1982 S.L.D. 329, State Board 356, the State Board found that, 
except for indemnification for the costs of defending board 
employees or office holders pursuant to N.J.S.A. l8A:l6-6, there is 
no statutory authority for the award of counsel fees for cases 
arising under the school laws. The State Board added: 

We wish to add that, since the underlying action 
for which legal fees were incurred did not arise 
out of the duties or in the course of the per
formance of duties of members of the Board 
pursuant to N.J.S.A. 18A:l6-6, there is no 
authority to award reimbursement of legal fees 
and expenses.*** (at 356) 

Thus, while the "***Supreme Court has repeatedly 
'reaffirmed the great breadth of the Commissioner's powers.' recog
nizing that he has 'fundamental and indispensable jurisdiction over 
all disputes and controversies arising under the school laws, 
N.J.S.A. 18A:6-9***'" (Board of Education of the City of Newark. v. 
Levitt, 197 N.J. Super. 239 (App. Div. 1984), quoting Hinfey v. 
Matawan Regional Board of Education, 77 N.J. 514, 525 (1978)), until 
such time as he is granted statutory authority or the imprimatur of 
the Courts of New Jersey to do so, the Commissioner declines to 
award counsel fees. See also Gibson v. Newark, rev'd/rem'd to State 
Board by Superior Court, Appellate Div1sion, October 18, 1985, aff'd 
State Board May 7, 1986, aff'd N.J. Superior Court, Appellate Divi
sion, October 15, 1986. 

Consequently, the Commissio1;1er adopts, as modified herein, 
the determination of the ALJ below. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

February 4, 1987 
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~tatr uf Nrtu Jlrr!lt!J 

OFFICE OF ADMINISTRATIVE LAW 

ELMER CORDA and MARTHA GUNNING, 

Petitioners, 

v. 

WILLINGBORO BOARD OF EDUCATION, 

and Individual Board Members, 

MAUCIE MILLER, JOSEPH OLIVER, 

MARGARET M. DAVIS, ROY PAIGE, 

HILL PRESSLEY, JR., 

Respondents. 

Elmer Corda, petitioner,~~ 

Martha Gunning, petitioner,£!!.£~ 

INITIAL DECISION 

OAL DK1'. NO. EDU 4909-86 

AGENCY DK1'. NO. 220-6/86 

John 1'. Barbour, Esq., for respondent Board of Education (Barbour & Costa, 
attorneys) 

Robert D. Vetra, Esq., for individual Board member respondents 

Ernest Gilbert, intervenor, 2!:£ se 

Record Closed: November 14, 1986 Decided: December 26, !986 

BEFORE DANIEL B. MC KEOWN, ALJ: 

Elmer Corda and Martha Gunning (petitioners) who presently are members of the 

Willingboro Board of Education (Board), challenge the legality of the Board's appointr:1ent 

of Maucie Miller to fiil a vacancy created by another member's resignation. Petitioners 

contend that ~iller was appointed at a meeting conducted by the Board without a quorum, 

New Jer;ey Is All !:'qual Opportu11ity 1-:mp/oyer 
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or an eCfeetive majority, of its membership in attendance. Ernest Gilbert (intervenor), a 

resident of Willingboro who was formerly employed by the Board as a teacher, was 

granted intervenor status by the Honorable Harold B. Wells, m, J.S.C., before whom this 

case was initially filed. Judge Wells transferred the matter to the Commissioner of 

Education who, in turn, transferred it on JUly 24, 1986 to the Office of Administrative 

Law as a contested ease under the provisions of N.J.S.A. 52:14F-1 ~ ~· The prehearing 

conference schedUled for September 8, 1986 by the Clerk of the Office of Administrative 

Law was adjourned because intervenor was involved in an automobile accident that 

morning. Following the conduct of a prehearing on October 3, 1986, a plenary hearing was 

schedUled and conducted October 31, 1986 at the Willingboro Township Municipal Court, 

Willingboro. The record closed November 14, 1986 upon receipt of letter memoranda from 

the parties and a portion of minutes regarding public comment at a put>lic meeting 

conducted by the Board May 19, 1986. 

PROCEDURAL HISTORY 

The procedural history of the ease is revealed in the following background facts 

which are not in dispute. The Board, organized as a Type II under ~· l8A:9-l et seq., 

has nine members elected by the voters at annual school elections. ~· 18A:l4-2. 

The Board's regUlar meeting place is the Board Room in its Levitt Building. On or about 

April 28, 1986 Patricia Harper resigned her Board membership. Pursuant to statute, the 

Board is authorized to select a qualified applicant for appointment to the vacancy. In the 

event the Board fails to appoint within 65 days of the oecurrenee of the vacancy, the 

County Superintendent is obligated to make an appointment. ~· 18A:l2-1S. 

The Board determined to publicly advertise the resulting vacancy, solicit 

applications from qualified residents, interview all applicants and then meet publicly to 

select one applicant for appointment to the vacancy. After having received nine 

applications from interested persons, the Board interviewed each person June 2, 1986. The 

Board conducted a special meeting on June 12, 1986 at which time Maucie Miller, a named 

respondent herein, was appointed to fill the vacancy. Minutes (P-1) of that meeting 

disclose that at the time the appointment motion was made, seven of the eight members 

were present. After the motion to appoint Miller was seconded, the minutes show Board 

members Wisniewski and Gunning left the meeting room. The roll of the Board was called 

by the Board secretary and the proposed appointment received four affirmative votes 
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while Board member Corda upon being polled by the Board secretary whether he wished to 

vote responded "No, not yet, thank you." (P-I). The Board secretary then announced that 

four members voted in the affirmative. Board counsel advised the Board that because 

five members were present at the 'time of the roll call the motion to appoint Miller to the 

vacancy carried. 

Petitioners then filed a civil action in lieu of prerogative writ on or about .June 

!3, 1986 in New Jersey Superior Court following which the matter was transferred to the 

Commissioner under~- 18A:6-9. 

At the prehearing conference conducted October 3, 1986, several motions were 

made and decided in written rulings on October 6, 1986 and attached hereto. Intervenor's 

motion for this administrative la"N judge to recuse himself was denied; the Board's motion 

for summary decision against intervenor's claim that Miller is not qualified to sit on the 

Board by virtue of an asserted conflict was granted; the Board's motion to strike 

interrogatories served by intervenor upon present and former Board members was granted; 

and, intervenor's motion to compel the Board to certify tenure charges against the 

superintendent was denied. 

This concludes a recitation of the procedural history of the matter. 

The issues to be decided in the case are these: 

I. Whether five members of the Willingboro Board of Education were present 

on June 12, 1986 when Mr. Miller was purportedly elected by the Board to 

fill a vacancy created by the resignation of Pat Harper. 

2. Whether, given the circumstances to be established by a preponderance of 

credible evidence by petitioners and intervenor at the time of hearing, the 

Board failed to exercise good faith in its selection of and appointment of 

Mr. Miller to the vacancy. 
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3. If petitioners, including intervenor, prevail on either one of the foregoing 

issues, to what relief are they entitled. 

SUMMARY OF EvlDENCE 

I find a preponderance of credible evidence of record establishes the following 

facts. The Willingboro Board is split into two factions. On the one side are Board 

president Oliver and Board members Pressley, Davis, and Paige. Oliver, Pressley 11nd 

Davis had been reelected to the Board by the voters at the annual >chool election hel<'l in 

April 1986. On the other side are Board members Gunning, Corda, Wisniewski and 

Whitehurst. The vacancy created the obvious potential for a stalemate regarding any 

business to be brought before the Board. 

Gunning, Corda and Wisniewski ran as a slate for the 1985 annual school election. 

Prior to the meeting conducted June 2, 1986 when the Board collectively interviewed the 

nine applicants for appointment to Harper's vacancy, the Board's regular monthly cneeting 

was conducted \1ay 19, 1986. At this regular \fay meeting under "New Business", Bo!lrd 

member Gunning made a motion that Linda Good be appointed to fill the vAcancy. Linda 

Good was defeated in her bid for Board membership during the -\pril 1986 annu.U school 

election. Note that the motion to appoint Good was offered without the Roar(J having 

interviewed her. After having been reminded by President Oliver that the Board had 

scheduled June 2 to interview all applicants, Board member Wisniewski ,;econrled 

Gunning's :notion and complained that the president and other "erstwhile" colleagues on 

the Board took action on prior occasions in a manner contrary to an agreed upon process. 

Board member Whitehurst, who joined Gunning and Wisniewski in the motion to appoint 

Linda Good that evening, stated his desire to fill the vacancy as soon as possible in order 

to prohibit the Burlington County superintendent of schools from making the appoinment 

as had occurred the previous summer. Corda supported Gunning's motion to dppoint Linda 

Good. President Oliver, Board members Pressley, Davis, and Paige voted in the negative 

thereby defeating Gunning's motion to appoint Linda Good to the vacancy. :\ stalemate 

between the two factions occurred. 

The Board interviewed all candidates on June 2, 1986. The special meeting of the 

Board conducted June 12, 1986 during which Miller's controverted appointment was made 

was called to order at 7:30p.m. Maucie Miller, it is noted, is identified by Board member 
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Paige as having been his treasurer during the campaign for election to Board membership 

in April 1986. Only three members were present in the Board's meeting room which is 

located in the Board's administration building. After a short recess and when seven Board 

members appeared in the meeting room, the meeting was called to order. Board member 

Whitehurst was absent. Th~ Board president, having announced that the purpose of the 

special meeting was to select an applicant for the existing vacancy, asked for nominations 

from Board members. The following sequence of events is reproduced from the minutes 

(P-l) of that special meeting: 

Mrs. Davis: 

Mr. Oliver: 

Mr. Pressley: 

Mr. Oliver: 

I would nominate Maucie '<1iller for the vacant 
Board member seat. 

Do l have a second? 

Second. 

It's been moved and seconded. Mr. Wisniewski? 

Mr. Wisniewski: I request a 10 minute recess. 

Mr. Oliver: For what purpose? 

:>tr. Wisniewski: For the purpose that l have to leave the room for 10 
minutes. 

:>vtr. Oliver: Alright, any oth'er nominations? Poll the Board, 
please. 

Mr. Wisniewski: Elmer [Corda]. 

Mr. Corda: 

:\lr. Oliver: 

Mr. Corda: 

Mr. Oliver: 

Poll the Board? 

Yes, we have five members. 

What do you do, either vote for Mr. Maueie Miller or 
don't vote for Mr. Maucie Miller? 

That's correct. 

At this point in the meeting, Board members Wisniewski and Gunning physically 

left the meeting room. Board member Corda was still in the meeting room although he 

had left his chair at the dias where he is regularly seated Cor Board meetings. Wisniewski, 

who had left the meeting room, was calling into the meeting room for Board member 

Corda to join him and Gunning outside the meeting room. According to Wisniewski, his 

intent of calling to Corda to leave the meeting room was to break the quorum which then 

- 5-

341 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. N'O. EDU 4909-86 

existed. The minutes reflect the following sequence of events after President Oliver 

confirmed to Board member Corda that the :notion was to either vote for or not vote for 

Maucie 'vtiller. 

A Roll Call Vote resulted in the following: 

Mrs. Gunning 
Mr. Pressely 
Mrs. Davis 

*Mr. Paige: 

• 
Yes 
Yes•• 

Mr. Paige 
Mr. Oliver 
Mr. Corda 

Mrs. Gunning's gone. 

Yes 
Yes••• 
•••• 

Mrs. Mueller [Board secretary I: Oh, rm sorry. 

(Mr. Corda: What do you want. Wait a minute.) 

• *Mrs. Mueller: We no longer • • • 
Mr. Oliver: Call them. 

• • •Mrs. Mueller: 4 voting • • • 

Mr. Paige: Call Mr. Corda. 

••••Mrs. Mueller: Mr. Corda, did you wish to vote? 

:'vir. Corda: No, not yet, thank you. 

'\llrs. Mueller: 4 voting, 4 voting in the affirmative. 

Dr. Romanoli [superintendent]: You have five. 

'\llr. Oliver: Mr. Barbour, were there five here when the meeting 
was called? 

'VIr. Barbour: There were five here when the meeting was called. 
There was five here when the vote was taken. 

Dr. Romanoli: He just refused to vote. 

Mr. Oliver: What's the ruling then? Would it be that the vote 
counts? 

Mr. Barbour: l would think the vote counted. 

Mr. Oliver: Motion passes. Mr. Miller is the Board member. 
Any other further business? 

Whitehurst, who was not in attendance, testified before me that had he attended 

the meeting he would have opposed Miller's nomination. Board member Corda testified he 

exited the Board meeting room after answering "No, not yet, thank you" to learn what 
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Wisniewski wanted. I am persuaded and so find as fact that Elmer Corda did not realize 

at that precise moment Wisniewski's intent of breaking the quorum which then existed. 

The minutes reflect that Board counsel, as well as President Oliver and Board 

member Paige questioned whether under the circumstances the appointment of :1/liller was 

valid. Board counsel, while advising the Board he would research the law and give the 

Board a written opinion on the validity of the vote in the circumstances, also advised as 

follows: 

• • • When Mr. Corda's name was called, Mr. Corda responded "I 
don't care to vote at this time" before he left the room. And then he 
left the room. While the Roll Call was conducted, there were five 
people here. 

• • • 
When the roll call vote was taken, five Board members were in the 
room; five Board members were polled. Four voted, and one said, "I 
do not care to vote at this time," and left the room. * * • 

The Board, upon advice of counsel, declared a ten minute recess to await the 

return of Gunning, Wisniewski and Corda. After the ten minutes expired and the three 

absent members did not return to the meeting room, the meeting was adjourned at 7:55 

p.m. When a motion is made and seconded, Board President Oliver generally asks if any 

member wishes to discuss the matter presented. While Oliver did not follow that practice 

on the Miller motion, the evidence (C-1) (C-2) shows that had any member wished to 

discuss the matter that member, none of whom is reticent, would have done so. 

The usual practice of the Board for at least the past 11 years while the Board 

secretary was so employed was to swear Board appointees who are Cilling vacancies into 

office at the next scheduled public meeting following their appointment. In this case, the 

next scheduled meeting following Miller's appointment on June 12 was the evening of June 

16, 1986. Nevertheless, Board President Oliver directed the Board secretary to swear 

Miller in at her office during the morning of June 16 rather than at that evening's 

scheduled public meeting. Oliver explained that he directed the Board secretary in this 

manner because he learned of a possible boycott of the meeting by the faction of Gunning, 

Corda, Wisniewski, and Whitehurst. He also had knowledge that Gunning and Corda, 

petitioners in this case, had filed the civil action in New Jersey Superior Court on or 

about June 13. It is noted in this regard that on at least one prior occasion Board members 
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refused to attend meetings to take care of Board business during July 1985 which led the 

New Jersey Attorney General to secure an Order from the Honorable Martin L. Haines, 

A.J.S.C., ordering the members to hold and attend a special meeting to take necessary 

action to provide the district with various insurance. (C-2). 

Miller was, in fact, sworn into office by the Board secretary during the morning 

of June 16, 1986. 

Intervenor offered no independent evidence relevant to the issues in this case. 

Despite his efforts, he was prohibited from using this proceeding to collaterally attack his 

dismissal on charges from his tenure employment with the Board. See, In re Tenure 

Hearing of Ernest Gilbert, 1982 ~· 274, aff'd State Bd. of Ed. 328. 

This concludes a recitation of the relevant Cacts of the matter estabHhsed by a 

preponderance of credible evidence in the record. 

ARGUMENTS 

Petitioners contend that at the meeting of June 12 when Miller was appointed to 

the vacancy either a quorum of the Board was not present at the time of the roll call vote 

because Board member Corda left the dias and was in the process of making his exit from 

the meeting room or that Board member Corda's response to his name when it was called 

as part of the roll call 'l do not care to vote at this time' must be registered as a vote in 

opposition to the motion. In either case, petitioners contend the motion to appoint :vliller 

failed and that Miller is illegally seated as a Board member. Petitioners see support for 

their position that a quorum did not exist in the minutes (P-l) of the June 12 meeting when 

the Board secretary announced "4 voting, 4 voting in the aftirmative." 

Petitioners contend the Board acted in bad faith because president Oliver did not 

provide the Board members with an opportunity to discuss the Miller motion, the Board 

president interrupted the Board secretary when she began to inform the Board it no longer 

had a quorum when she began 'we no longer • • • •, the Board president ignored 

Wisniewski's request for a ten minute recess after the nomination but before the vote, 

Miller was sworn into office the morning of June 16 rather than at the meeting scheduled 

for that evening, and because the Board president declared Miller to be the lawful 
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appointee of the Board without having a written legal opinion from Board counsel. 

Intervenor joins the arguments raised by petitioners. 

The Board contends that as a matter of law and of fact there was a quorum of 

the Board present at the m~eting conducted June 12, 1986 when :vtiller was appointed to 

fill the vacancy. The Board argues that Board member Corda, in responding to the Board 

secretary's request for his vote 'no, not yet, thank you' constitutes an abstention from 

voting but does not break the required quorum. Finally, the Board vigorously opposes 

petitioners' contention that it acted in bad faith particularly with the swearing in of 

Miller on the morning of June 16. The Board contends that because Miller was duly 

appointed by the Board on June 12 he had a legal right to Board membership and that on 

the morning of June 16 he merely took the oath of office as required at ~· 18A:l2-

2.1. 

LEGAL ANALYSIS 

Under ~· lSA:l0-6 a quorum of the Board must be in attendance at a 

meeting for the Board to transact business. Indisputably, five members of the Board were 

required to be in attendance June 12, 1986 when the Miller appointment was made. When 

the June 12 meeting was called to order at 7:30 p.m., seven of the then existing eight 

members of the Board were present. After the motion to appoint Miller to the vacancy 

was made and seconded, Gunning and Wisniewski left the meeting room and attempted, 

unsuccessfully, to have Board member Corda join them. The obvious intent of Gunning 

and Wisniewski was to reduce the number of members present so as to prohibit, impede, 

and interfere with the proper transaction of Board business. Nevertheless, Board member 

Corda remained during the roll call vote on the motion to appoint Miller and participated 

in that vote by his presence in the meeting room. 

It is o! no moment that Corda left his regularly assigned chair at the dias and 

began walking towards the exit door. Corda made no mention to the Board members that 

he recused himself from voting on the pending motion because of interest, bias, or 

prejudice, or other good cause. Cf. King v. New Jersey Racing Commission, 103 l'l.J. 412 

(1986). Rather, Corda was responding to Wisniewski's call to join him outside. The fact 

remains that despite the departure of Gunning and Wisniewski, a quorum of the Board 

remained in the presence of Corda, Board president Oliver, Pressley, Davis and Paige. 
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The vote tally is accurate as the Board secretary noted in the minutes, "4 voting, 4 voting 

in the affirmative". Corda refused, or abstained, from voting. 

Furthermore, because a quorum existed at the time the motion was made and 

secom:ted to appoint Miller to the vacancy it is of no moment that the vote tally was only 

four in the affirmative. It is not necessary for the Board to have approved the motion by 

a majority vote of the full membership. Nothing at ~· l8A:l2-l5 so requires. 

Rather, and as the Commissioner said in Polonsky v. Red Bank Bd. of Ed., 1967 S.L.D. 93, 

96 quoting Corpus Juris Secundum 'In the absence of a statute or constitutional provision 

expressly requiring more, a plurality of votes is sufficient to elect.' 

Miller's nomination receive four affirmative votes from four of the five members 

who were present and who comprised the quorum at the meeting June 12, 1986. Board 

member Corda, whose attendance made up the quorum necessary for the Board to conduct 

business, elected not to vote on the motion. Even if Corda's abstention can be seen to be 

a vote against the nomination, it still carried by a vote tally of four to one. A plurality of 

votes cast on the Miller nomination was achieved in that four affirmative votes of the 

five members present were cast. 

Petitioners' contention that the Board and particularly Board president Oliver 

acted in bad faith in this matter is wholly rejected. While not in issue in this case, it is 

necessary I find to state that if bad faith has been demonstrated in this case, Board 

members Gunning and Wisniewski need only look to themselves for the source of the bad 

faith. Gunning and Wisniewski answered the roll call to commence the meeting of June 

12, !986. Each knew that the purpose of the June 12 meeting was to select a nominee to 

fill the then existing vacancy. The total evidence strongly suggests that when Wisniewski 

saw Whitehurst was absent from the meeting, he devised in his mind the plan of 

encouraging Gunning and Corda to leave the meeting room thereby breaking the quorum in 

order to frustrate the business of the Board. Wisniewski's departure from the meeting 

after the motion to appoint Miller to the vacancy was properly before the Board was 

intended by Wisniewski to prohibit the Board from transacting its business at that 

specially called meeting. Wisniewski departed the meeting and successfully encouraged 

Gunning to do likewise with the sole intention, I find, to prohibit, frustrate, and impede 

the Board from conducting its business. The conduct of Board member Gunning that 

evening is the conduct of Wisniewski. She, too, must be seen and 1 so find to have engaged 

in conduct with the sole intent of frustrating the official business of the Willingboro Board 
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of Education. Elmer Corda cannot on this record be found to have engaged in conduct to 

frustrate the business of. the Board in the manner of Gunning and Wisniewski. He 

participated in the meeting for which it was called. While Corda is a co-petitioner in the 

legal challenge to the conduct of the Board on June 12, 1986, that conduct standing by 

itself does not constitute bftd faith. Bad faith is not manifest when a Board member, here 

Corda, believes an action taken is illegal and seeks redress through appropriate legal 

means. Bad faith is manifest when Board members, here Gunning and Wisniewski, 

deliberately attempt to subvert the official business of the public body on which they sit 

without good cause. 

CONCLUSION 

I CONCLUDE that the appointment of Maucie Miller by the Willingboro Board of 

Education on June 12, 1986 to fill a vacancy created by the resignation by Patricia Harper 

is valid and lawful in that it was approved by the Board by four affirmative votes. I 

further CONCLUDE that the Board did not act in bad faith on June 12, 1986. l particularly 

CONCLUDE that Board president Oliver did not conduct himselC nor the business of the 

Boa.rd in bad faith that evening. Finally, I CONCLUDE that petitioners have failed to 

prove the truth of their allegations by a pr_eponderance of credible evidence. 

The Petition of Appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 
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1 hereby lllLE my Initial Decision with SAUL COOPERMAN for consideration. 
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ELMER CORDA AND MARTHA GUNNING, 

PETITIONERS, / 

V, COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE TOWN
SHIP OF WILLINGBORO AND 
individual board members, 

DECISION 

MAUCIE MILLER ET AL., BURLINGTON 
COUNTY, -- ' 

RESPONDENTS. 

The record and initial decision 
Administrative Law have been reviewed. 
Petitioner Gunning and Intervenor Gilbert 
by ~I-A.C~ l:l-16.4a, b and c. 

rendered by the Office of 
Exceptions were filed by 

within the time prescribed 

Petitioner Gunning excepts to the ALJ's factual findings 
and proffers the following: 

1. Oliver, Pressley, Davis and Paige ran as a 
slate and were elected to the Board by the voters 
at the annual school election held in April 
1986. (Petitioner Gunning's Exceptions, at p. 1) 

2. "**[I]t is not noted that during the first 
public comment portion [of the 5/19/86 meeting], 
members of the public requested that Linda Good 
be appointed that evening to fill the vacancy 
because she placed fifth in the election. (The 
next highest vote getter) The motion to appoint 
Linda Good was in response to the public's 
request. (Id., at pp. 1-2) 

3. Maucie Miller was campaign treasurer for the 
slate, Oliver, Pressley, Davis and Paige. 

(Id., at pr. 2) 

4. ***Mrs. Gunning was not in the room when the 
Board president asked for nominations from Board 
members. ~~~J?~nn~ng left the dias (sic) at the 
beginning of the public comment portion of the 
me~ting. (emphasis in text) (Id., at p. 2) 

5. ***( 1) Mrs. [Muller). in accordance to Board 
practice was acknowledging that a quorum no 
longer existed at the time the fifth Board 
member, Mr. Corda left the dias (sic), when she 
was directed by Mr. Oliver to "call them." 
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(2) Mrs. [Muller] only polled the. four Board 
members seated at the dias (sic). (3)She had 
announced four voting when: Mr. Paige told her to 
"Call Mr. Corda." (emphasis in text) 

(Id., at p. 2) 

6. The petitioner was never informed that the 
Board, upon the advice of counsel, declared a ten 
minute recess to await the return of Gunning, 
Wisniewski and Corda. (Id., at p. 2) 

7. ***(1) If a quorum was not needed to swear 
Mr. Miller in, the morning of June 16, 1986, why 
would a quorum be needed the evening of June 16, 
1986? {2) Petitioner never knew of a possible 
boycott by any Board member. (3) Why weren't all 
of the Board members informed that Mr. Miller was 
being sworn in during the morning of June 16, 
1986? (Id., at p. 3) 

Petitioner Gunning posits the following exceptions/ 
corrections to what she avers is the ALJ's legal analysis: 

1. Gunning and Wisniewski did not leave the 
meeting room after the motion to appoint Miller 
to the vacancy was made and seconded. 
Mrs. Gunning was not in the room when the motion 
was made and seconded. (Id., at p. 3) 

Petitioner Gunning posits the following summary questions: 

1. At what point during' a meeting is a quorum 
broken? 

2. How can "the total evidence strongly 
[suggest] that when Wisniewski saw Whitehurst was 
absent from the meeting, he devised in his mind 
the plan of encouraging Gunning and Corda to 
leave the meeting room thereby breaking the 
quorum in order to frustrate the business of the 
Borad (sic)" if there wasn't any communication 
between Gunning and Wisniewski? r. 

3. How could Wisniewski "successfully 
[encourage] Gunning" to depart the meeting room 
if she was not there? 

4. Was the transcript of the October 31, 1986 
(sic) used as a reference when the Initial 
Decision was being written? (Id., at p. 4) 

Finally, in summary, Petitioner Gunning requests that the 
issue of when a quorum is broken be reviewed and that the ruling 
that Gunning and Wisniewski acted in bad faith be wholly rejected. 
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Intervenor Gilbert 1 s exceptions are noted wherein he 
expounds on his allegation that the tenure proceeding against him 
certified by the Willingboro Board was tainted because the Board 
therein aliio acted "without a quorum." (Intervenor Gilbert 1 s 
Exceptions, ante) However, in reference to the exceptions submitted 
by .Ihtervenor Gilbert, the Commissioner is in complete agreement 
with AW McKeown that Intervenor Gilbert "offered no independent 
evidence relevant to the issues in this case." (Initial Decision, 
ante} Moreover I the Commissioner finds that · the AW fully 
explicated and correctly granted summary judgment against Intervenor 
Gilbert's motion averring that appointee Miller is not qualified to 
sit on the Board by virtue of an asserted conflict of interest, 
another matter raised in his exceptions. No other matter raised by 
Mr. Gilbert on motion or in his exceptions has bearing on this 
Petition of Appeal, but rather pertains to his tenure hearing, 
dating back to 1980. The Commissioner, therefore, adopts as his own 
those rulings made by AW McKeown on motion in this matter. Said 
matters again raised by way of exception are similarly found to be 
without merit and are not made part of the consideration of this 
Petition of Appeal. 

Upon review of the record herein, which, it is noted, does 
not include a transcript of the proceedings below, the Commissioner 
is fully in accord with the ALJ that the appointment of Maude 
Miller by the Willingboro Board of Education on June 12, 1986 to 
fill a vacancy created by the resignation of Patricia Harper is 
valid and lawful in that it was approved by the Board by four 
affirmative votes. Upon his careful reading of the record, 
including P-1 and C-1, the minutes of the Board meetings dated 
June 12, 1986 and May 19, 1986, respectively, the Commissioner is 
convinced, as was the ALJ below, that there were, in fact, five 
Board members present at the time the roll call vote was taken. 
Said roll call vote established that Maude Miller be appointed to 
fill the vacancy with 4 members in favor, one member abstaining. 

There is also ample evidence in the record for the 
Commissioner to find, as did the ALJ, that by leaving the room when 
it was plain that it was time to vote on the motion to appoint 
Maucie Miller, Board members Gunning and Wisniewski "deliberately 
attempt[ed] to subvert the official business of the public body on 
which they [sat]***." (Initial Decision, ante)!. None of 
Mrs. Gunning's allegations contained in her exceptions can suggest a 
contrary finding, since there was no substantiating evidence 
provided to bolster her assertions. Absent such evidence, the 
Commissioner will not substitute his judgment for that of the trier 
of fact. See Parker v. Dornbierer, 140 N.J. Super. 185, 188 (App. 
Div. 1976) wherein 1t is stated: 

We are mindful that the standard of judicial 
review of factual determination made by an 
administrative agency is rather narrow, ~. 
whether the findings could reasonably have been 
reached on sufficient credible evidence present 
in the record considering the proofs as a whole 
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and with due 
who heard 
credibility. 
54 N.J. 113, 

regard to the opportunity of the one 
the witnesses to judge their 
See, e.g. , Jackson v. Concord Co. , 

117-118 (1969). (emphasis in text) 

The Commissioner further notes that at any time when a poll 
of the membership of a board is taken and a quorum present, the 
public business may be conducted. See N.J.S.A. 18A:10-6. So long 
as the member is not disqualified from voting, his abstaining from 
so voting does not affect the quorum. See King v. New Jersey Racing 
Commission, 103 N.J. 412, 417 (1986), quoting Aurentz v. Planning 
Board of Township of Little Egg Harbor, 171 N.J. Super. 135, 141 
(Law Div. 1979). Thus, as to the ultimate issue in this matter, 
namely, whether there was a quorum of the Board present on the 
evening of June 12, 1986 as contended by the Willingboro Board, the 
Commissioner affirms the finding of the ALJ who held that Board 
member Corda, by virtue of his presence in the room and his response 
to the Board president's query as to his vote, was indeed present, 
notwithstanding his refusal to vote. Thus, he did, in fact, 
constitute the fifth member necessary for the Board to conduct its 
business. 

The Commissioner decries the machinations that underlie 
this Petition of Appeal. The appeal herein is a consequence that is 
a direct outgrowth of an action of petitioners• own authorship--that 
is, departing the room just before voting was to take place. The 
Commissioner agrees wholeheartedly with ALJ McKeown that "bad faith 
is manifest when Board members, here Gunning and Wisniewski, 
deliberately attempt to subvert the official business of the public 
body on which they sit*>V*." (Initial Decision, ante) 

Accordingly, the initial· decision is affirmed. The 
Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 

February 5, 1987 

I. 
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g,tatr of Nrm Jlmu'H 

OFFICE OF ADMINISTRATIVE LAW. 

DONALD CAIN, 

Petitioner, 

v. 

LAKEWOOD TOWNSIHP BOARD 

OF EDUCATION, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 4481-86 

AGENCY DKT. NO. 224-6/86 

James M. Blaney, Esq., for petitioner (Starkey, Kelly, Blaney & White, attorneys) 

Richard K. Sacks, Esq., for respondent (Sharkey & Sacks, attorneys) 

Record Closed: November zo, 1986 Decided: .January 2, 1987 

BEFORE DANIEL B. MC KEOWN, ALJ: 

Donald Cain (petitioner) a teacher in the employ of the Lakewood Township 

Board of Education (Board) for the past 18 years, claims the action of. the Board taken 

March 24, 1986 by which an adjustment salary increment for 1986-87 was withheld from 

him is arbitrary, capricious and unreasonable. Petitioner seeks an Order from the 

Commissioner of Education by which the Board would be directed to grant him the 

adjustment salary increment. After the Commissioner transferred the matter to the 

Office of Administrative Law as a contested case under ~· 52:14P-l et ~·· a 

prehearing conference was conducted September 4, 1986 and the matter was scheduled and 

heard October 30, 1986 at the Ocean County Administration Building, Toms River. The 

record closed r;jovember 20, 1986 upon the expiration of time within which the Board was 

to reply to petitioner's filed memorandum. 
) 

Newkney Is All Equal Opportunity Employer 
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BACKGROUND FACTS 

The background facts not in dispute between the parties and as established by a 

prepvnderance of credible evidence are these. The superintendent advised petitioner by 

letter (P-3) dated March 25, 1986 of the following: 

This is to inform you that the Lakewood Board of Education, at its 
public meeting on Monday, March 24, 1986, voted the withholding of 
your adjustment increment for the 1986-87 school year. 

The reason for this action is your deliberate refusal and delay in 
following proper administrative direction to provide homebound 
instruction in a timely manner. 

Petitioner was noticed (P-2) on March 21, 1986 that the Board intended to discuss 

the withholding of an adjustment salary increment for 1986-87 on March 24, 1986 and that 

the meeting would be held in closed private session, unless petitioner wanted the matter 

discussed publicly. Petitioner denies that he deliberately refused or delayed in following 

proper administrative direction to provide homebound instruction in a timely manner and 

that the underlying reasons for the controverted Board action herein are not true in fact. 

Teaching staff members are not automatically entitled to salary increments. 

The determination to withhold salary increments is a matter of managerial prerogative 

which has been delegated by the Legislature to local boards of education. Bernards 

Township Bd. of Ed. v. Bernards Township Education Association, 79 N.J. 311, 321 (1971). 

N.J.S.A. 18A:29-14 provides 

Any board of education may withhold, for inefficiency or other good 
cause, the employment increment or the adjustment increment, or 
both, ot any member in any year by recorded roll call majority vote 
of the Cull membership ot the board of education. rt shall be the duty 
of the board of education, within 10 days, to give written notice of 
such action, together with reasons therefor, to the member 
concerned • • • 

The determination of an employing board of education to withhold salary 

increments from a teaching staff member may not be reversed unless the action is found 
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to be arbitrary, without rational basis or induced by improper motives. Kopera v. West 

Orange Bd. of Ed., 60 N.J. Super. 288 (App. Div. 1960). Therefore, the issues in this case 

and as agreed upon at the prehearing conference conducted September 4, 1986 are these: 

I. Whether petitioner's salary adjustment increment for 1986-87 was withheld 

by the Board in violation of ~· 18A:29-14 because of any one of the 

following reasons if proven to be true: 

a. The reason or reasons for such action is or are false in fact; 

b. The action taken is arbitrary, capricious, unreasonable or otherwise 

illegal under the circumstances; or 

e. The Board failed to afford petitioner prior notice of the asserted 

reason used to withhold the increment with an opportunity to correct 

same before it actually acted to withhold said increment. 

Petitioner carries the ultimate burden of persuasion by a preponderance of 

credible evidence on each of the foregoing issues. 

BASIS OF BOARD'S ACTION 

TO WITHHOLD THE ADJUSTMENT INCREMENT 

The evidence or record establishes the following facts upon which the Board 

determined to withhold an adjustment increment from petitioner. 

Petitioner has been a high school science teacher in the Board's employ for the 

past 18 years. The general duties and obligations or all teachers in the Board's employ, 

including petitioner, are set forth in the job description (R-4) for "teacher". Among the 

duties and obligations set forth therein is the following: 

10. Shares in responsibilities which contribute to the depth and 
scope of the total school program, including providing for 
instruction of homebound students from the teacher's regularly 
assigned elass when no voluntary teacher can be secured for the 
task. 
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At the beginning of the 1985--86 academic ye8I:, one of petitioner's pupils assigned 

him for ninth grade chemistry, or Chemistry r, was J.H. On or about September 13, 1985, 

J.H. became ill and, consequently, ceased regu18I: school attendance. Eventually, J.H. was 

in need of homebound instruction. 

The superintendent explained that in the Lakewood school district homebound 

instruction is handled by the Office of Pupil Personnel. Item 10 of the Teacher's job 

description is interpreted to mean that if the Office of Pupil Personnel cannot secure on a 

volunt8I:y basis the services of a properly certificated person to provide homebound 

instruction in a specific subject 8I:ea, the regUlarly assigned teacher in that subject 8I:ea is 

obligated to provide the necess8I:y instruction. By local Bo8I:d policy, the Office of Pupil 

Personnel has five school days from the date a request for homebound instruction is 

received to the date it must ensure that a teacher is assigned to begin such instruction. 

The schedule of homebound instruction is 8I:ranged between the teacher and the parents of 

the pupil involved. Homebound instruction may be provided at any time the teacher has 

available, including weekends and holidays. While the superintendent expects each 

teacher to provide the pupil at least four hours of instruction each week, he acknowledges 

that his own administrative regUlation allows a minimum of two hours instruction per 

week to a maximum of 10 hours per week. 

There is some dispute regarding the date petitioner was notified of the need of 

homebound instruction for J.H. The secretf1I:y to the Director of the Office of Pupil 

Personnel, to whom the Director delegated the responsibility of securing necessary 

teachers for all homebound instruction needs, testified she notified in writing respective 

department chairpersons and regUlarly assigned subject area teachers on October 22, 1985 

oC J.H.'s need for homebound instruction. The evidence (R-6, pp. 3, 4, 5, 6, 7) of record 

supports the secretf1ry's testimony in this regard for the teachers of J.H. in American 

History I and English III. Two documents (R-6, pp. 4 and 5) show J.H.'s need for 

homebound instruction was brought to the attention of her teachers for Intermediate 

Algebra and Spanish U on October 22, 1985. Nevertheless, the written notice to petitioner 

for Chemistry I and to his department chairperson is dated October 30, 1985 (R-6, p.l) (P

I). The secret8I:y could not explain the difference in dates between the notice sent to 

petitioner and all other subject 8I:eas teachers other than to surmise that the October 30 

notice to petitioner was the second notice to him. The evidence of record simply does not 

support the secretary's contention in this reg8I:d. After the need for homebound 

instruction for J.H. passed and she returned to regular school attendance, the secret8I:y 
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prepared a memorandum (R-5) for the Director on January 16, 1986 to the high school 

principal in which she states, among other things, "Mr. Cain [petitioner) was notified on 

October 30, 1985 that [J.H.] was to receive Homebound Instruction * • *" {R-5). The 

date of the notice is October 30. Petitioner received the notice October 31. Accordingly, 
I 

the date petitioner was notified of J.H.'s need for homebound instruction was, I find, 

October 31,1985 when he received the notice. 

Although the high school principal did not testify before me, the superintendent 

testified that on the strength of the memorandum (R-5) the principal recommended to him 

that any salary increment otherwise due petitioner for 1986-87 be withheld. The 

superintendent testified that the Director of the Office of Pupil Personnel, who did not 

testify before me, told him that petitioner caused unnecessary delay in beginning 

homebound instruction for J.H. in Chemistry 1. The superintendent, who did not speak 

with petitioner about the matter of homebound instruction Cor J.H. in Chemistry 1, relied 

upon the statements of the high school principal and the Director in conjunction with the 

memorandum prepared by the secretary to conclude that petitioner deliberately refused 

and delayed in following proper administrative direction to provide homebound instruction 

to J.H. in a timely manner. The superintendent recommended to the Board that it 

withhold a salary adjustment increment from petitioner for 1986-87. The Board, of 

course, adopted the superintendent's reco"'!mendation on March 24, 1986. 

The memorandum (R-5) prepared by the secretary for the Director was presented 

to the higtl school principal and read by the superintendent. There is no evidence to show 

the memorandum was shared with the Board. It provides in full as follows: 

As we have previously discussed, there have been concerns regarding 
the Homebound Instruction for [J.H.] in the subject of Chemistry 1. 

Our records do not reflect the exact dates; however, I have attached 
a copy of the memo that was sent to the teacher and list the 
sequences {sic) of events. 

1. Mr. Cain was notified on October 30, 1985 that [J.H.] was to 
receive Homebound Instruction. 

2. He wanted to know what was wrong with her. rt was explained 
that she had a virus, according to the doctor's note. He was not 
quite sure what was wrong with her but thought it was mono. 

3. A few days later Mr. Cain came into Pupil Personnel Services 
wanting to see the doctor's note stating that AIDS is also a 
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virus and he would not go to the home. He was told that it was 
mono. 

4. He asked if she was contagious. He indicated that he wanted a 
copy of the doctor's note and wanted to call the doctor and talk 
to him. 

5. I [the Director] came out of my office and tried to talk to Mr. 
Cain quietly, explaining that we would have to get the parents' 
approval first before he could speak to the doctor because it 
was confidential. He was afforded the opportunity to read the 
note. 

6. Mr. Cain was quite unwilling to tutor [J.H.]. 

7. I told him if there was a chance of him catching something we 
would not provide the service until the contagious stage has 
passed. 

8. Mrs. DiGioia [the secretary] called the doctor and requested 
another note stating she was not contagious. 

9. A month later Mr. Cain called Mrs. DiGioia and told her he 
would not tutor because he heard [J.H.] had strept throat. He 
heard it from another student. 

10. A call was placed to the doctor plus [J.H.]. He was fine and 
didn't have strept throat. 

11. Mrs. DiGioia called Mr. Cain back and told him [J.H.J didn't 
have any throat infection. 

12. He just laughed and said OK. 

My primary concern is for the student. At a time when she was not 
feeling well she also had to deal with the burden of being encouraged 
to drop a course that she knew she needed. As a result, she received 
a total of 3 hours for Chemistry t, which put her in a difficult 
situation upon her return to school. 

While the evidence does not show the Board reviewed this memorandum, the 

memorandum was used by the superintendent to conclude petitioner not only caused a 

delay in affording J.H. homebound instruction but that the instruction he did provide was 

only 25 percent of what other instructors afforded her. The superintendent explained that 

the purpose of teachers is to serve pupils. In this case, the superintendent believed J.H. 

was suffering f:-om mononucleosis, a debilitating affiiction. In his view, J.H. was already 

depressed from that illness and she should not be discouraged by her teacher delaying 

homebound instruction. Nevertheless, the superintendent did not consult with the pupil's 

physician nor the school medical inspector at any time. 
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PETITIONER'S PROOFS 

A review of the evidence submitted by petitioner reveals the following facts 

which I FIND to be facts ~tablished by a preponderance of credible evidence. Petitioner 

and his wife are the parents of two girls, ages 16 and 19. The 16 year old girl lives at home 

while the 19 year old is away at college. Petitioner's wife's parents also live with 

petitioner and his family. 

Petitioner testified that sometime during the week of October 21, 1985 he 

inquired of the guidance counselor regarding the continuing absence of J.H. The guidance 

counselor reported he would look into the matter. On October 31, 1985, petitioner was 

advised by the notice (P-1) dated October 30, 1985 that "A medical request has been 

received in my office for homebound instruction for [J.H.] • • *"· When petitioner 

contacted the Office of Pupil Personnel that day as directed to arrange to begin 

homebound instruction for J.H., he talked with Mrs. DiGioia, the secretary to the 

Director. 

In the meantime, petitioner had learned J.H. was suffering from mononucleosis. 

While he was arranging to begin homebound instruction for J.H. with Ms. DiGioia, he 

inquired of her the present state of he(l.lth of J.H. because of his prior knowledge of 

mononucleosis. That fact coupled with the fact teachers provide homebound instruction 

on a close one-to-one basis in the home of the ill pupil caused petitioner concern for his 

personal well being. Though Mrs. DiGioia initially said J.H. had a virus, she then 

explained J.H. had mononucleosis although not the infectious variety. Petitioner then 

wanted to see the physician's note on J.H., which request was initially refused by Mrs. 

DiGioia and by the Director. Petitioner persisted because of the concern he had for his 

personal health and safety regarding possible exposure to infectious mononucleosis and the 

result, should he be so infected, upon his own family members. Finally, he was allowed to 

examine the note (R-7) dated October 21, 1985 from J.H.'s physiean and upon which the 

Director of Pupil Personnel determined homebound instruction was appropriate for J.H. 

That note reads as follows: 

Possible Infectious mono [mononucleosis}. She [J.H.} should be 
excused from school until further notice. 
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In the bottom of the note is written in seeming different handwriting than the 

body "(not contag)". After having read the note, petitioner determine he should not enter 

J.H.'s home and so advised Ms. DiGioia. Petitioner then returned to his regularly 

scheuuled class. 

October 31, 1985, the day the foregoing events occurred, was a Thursday. 

Petitioner heard nothing more regarding homebound instruction for J.H. that day nor the 

following day, Friday, November 1, nor on the following Monday, November 4. On 

November 5, 1985, petitioner was advised by Ms. DiGioia in a telephone call that she, 

DiGioia, had another physician's note (R-8) which purportedly affords J.H. a "clean bill of 

health". No further contact was had that day nor the following day, November 6, by 

petitioner with Ms. DiGioia regarding homebound instruction for J.H. The New Jersey 

Education Association Teachers' Convention was held November 7 and 8, 1985 and, 

consequently, school was closed. The following Monday, November ll, school was also 

closed because of Veterans' Day. On November 12, 1985, petitioner reported to Ms. 

DiGioia at the Office of Pupil Personnel in order to arrange homebound instruction for 

J.H. 

It is noted that the second physician's note (R-8) regarding J.H. states J.H. was 

suffering from "persistent viremia (not contagious)". Petitioner actually began providing 

J.H. homebound instruction at her home on November 14, 1985. During the course of this 

first session, petitioner recommended to J.H. that she drop the chemistry course. He 

made the same recommendation to J.H.'s counsellor after November 14, 1985. Petitioner 

explained that when he began homebound instruction with J.H. on November 14, she was 

extremely concerned because she was so far behind. She asked him what she could do. 

Petitioner afforded her three options: l) do extra work in chemistry; 2) drop the course 

now and retake it later; or, 3) drop now and take the course at a community college in the 

summertime. On November 18, 1985 the science chairperson, who did not testify before 

me, gave petitioner a copy of six principles (R-2) upon which homebound instructin in the 

sciences is to be provided. 

The next date following November 14, 1985 petitioner provided J.H. with 

homebound instruction was December 17, 1985. Petitioner explained that on at least four 

occasions during November and December 1985 he was unsuccessful in his attempts to 

arrange a suitable time to provide instruction to J.H. with her and her parents. Petitioner 

submitted one voucher for payment of homebound instruction he afforded J.H. in which he 
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claimed one and one-half hours on November 14 and one and one-hal! hours on December 

17, a total of three hours instruction. (R-1). J.H.'s regularly assigned teacher for English 

Ill, Ms. Bryce, did not provide J.H. with homebound instruction; rather, a Ms. Audrey 

Askins, a properly certificated outside teacher provided J.H. with 14 hours in homebound 
I 

instruction in English Ill (R-10, pp. 1-5). Pedro Canabal, not J.H.'s regularly assigned 

Spanish II teacher, provided J.H. with 20 hours in Spanish II instruction (R-10, pp. 6-10). 

Ms. Henry, J.H.'s regularly assigned teacher for Intermediate Algebra, provided J.H. with 

13 1/4 hours instruction in that subject area (R-10, pp. 11-13). Finally, Jack Levine, not 

J.H.'s regularly assigned teacher in American History I, afforded J.H. eight and one-half 

hours instruction in that subject area C'R-10, pp. 14--16). 

After December 17, petitioner heard nothing more or the matter until sometime 

in February 1986 when the Director and his department chair told him that a salary 

increment would be withheld because he did not begin home instruction for J.H. quickly 

enough and because he had been indignant with the Director. 

Petitioner's salary for 1986-87 would have been $2,200 higher than it presently is 

but for the action of the Board to withhold the adjustment increment from him. 

This concludes a recitation of the (acts of the matter according to the evidence 

of record. 

DISCUSSION AND CONCLUSION 

Boards of education are authorized to afford homebound instruction for its pupils 

at N.J.A.C. 6:28-4.2(b)5 which provides as follows: 

5. Instruction provided in lieu of classroom instruction for pupils 
classified by the school physician as eligible for home 
instruction shall meet the following criteria: (emphasis added) 

i. Instruction shall be provided at the pupil's place of 
confinement. 

ii. The pupil shall be carried on an individual instruction 
register. 

iii. Instructional services shall begin within seven calendar 
days after eligibility has been established. 
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iv. The teacher providing instruction shall be appropriately 
certified for the subject or level in which the instruction 
is given. 

v. The pupil shall receive a program that meets the 
requirements of the district board of education for 
promotion and graduation. 

vi. Instruction shall be provided for no fewer than five hours 
per week. The five (hour] of instruction per week shall 
be accomplished in no fewer than three visits by a teacher 
on three separate days • • • 

vii. Instruction may be provided for up to 60 calendar days in 
a school year. If the school physician believes that 
instruction for a longer period of time is indicated, 
referral shall be made according to N.J.A.C. 6:28-3.3 Cor 
determination by the child study team of eligiblity for 
special eduation and/or related services. 

While it is clear boards of education may withhold employment increments or 

adjustment increments under N.J.S.A .. 18A:29-14, the standard of review to be applied in a 

teacher's appeal whose increment is denied is as stated in Kopera v. West Orange Bd. of 

Ed., supra. The essential elements of the standard of review are whether the underlying 

facts were as the board believed them to be and, it those facts did exist, whether the 

action of the board to withhold the adjustment increment is unreasonable on those facts. 

60 N.J. SUper. at 296-297. 

On October 31, 1985, petitioner was confronted with his obligation to provide 

homebound instruction to J.H. who was diagnosed by her physician as suffering from 

'possible infectious mononucleosis•. Petitioner is not a medical person despite the fact he 

and his wife have two children. Admittedly, petitioner has an obligation to pupils. 

Nevertheless, he has an equal if not greater obligation to his family. The medical 

diagnosis of J.H. as suffering from possible infectious mononucleosis, when seen by one 

not versed in the practice of medicine, would cause a reasonable person concern regarding 

the proximity of physical contact with the person so affected. In other words, given the 

circumstances on October 31, 1985 when the secretary first reported to petitioner J.H. 

was suffering from a "virus", to his verifying she was suffering from mononucleosis, 

coupled with the medical diagnosis she was suffering from possible infectious 

mononucleosis, and in the absence of either the direetor or the secretary having consulted 

with the school medical inspector regarding the risk of contagion of the disease, leads me 

to conclude that petitioner acted reasonably in his concern for his well being. 
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There is no evidence in the record that the director or her secretary consulted 

the school medical examiner to determine the risk of contagion to petitioner if J.H. was 

suffering from infectious mononucleosis nor is there evidence that the director or her 

secretary shared with the s~hool medical examiner the medical note submitted on behalf 

of J.H. for homebound instruction to determine whether homebound instruction was, in 

her ease, suitable. Clearly, petitioner's request for clarification of the illness suffered by 

J.H. was reasonable in the circumstances. It is not petitioner's obligation to consult with 

the school medical examiner; it is the obligation of school authorities to consult with the 

school medical examiner prior to exposing any of its teaching staff members to an 

unnecessary health risk. Whether petitioner was, in fact, exposed to a health risk in this 

ease is not a finding which need be made here. 

When the secretary secured the second medical note regarding J.H. that note 

advised J.H. was suffering from persistent viremia which was identified as not being 

contagious. Petitioner was so advised of that diagnosis on November 5, 1985. While 

petitioner did not report to the Office of Pupil Personnel until November 12 to arrange for 

homebound instruction, it must be remembered that school was closed November 7, 8 and 

U. Consequently, I cannot conclude petitioner deliberately refused or impeded the Office 

of Pupil Personnel from arranging for homebound instruction in Chemistry I for J.H. on 

these facts. 

It is true that petitioner reeommended to J.H. on November 14, the first 

homebound instruction session with her, that she drop the chemistry course. The evidence 

before me is that that recommendation was not a unilateral recommendation on 

petitioner's part. Rather, J.H. complained that she had missed so much class instruction 

from the middle of September that she was concerned whether she could ever catch up. 

Petitioner not only recommended that J.H. drop the chemistry course, he offered her the 

alternative of doing extra work in chemistry. Consequently, I cannot conclude on these 

facts that petitioner deliberately discouraged J.H. during either one of the two sessions of 

homebound instruction he afforded her. 

In regard to the three hours total instruction petitioner afforded J.H. on 

November 17 and December 17, 1985, the only evidence of record is that he unsuccessfully 

sought on eight occasions in November and in December to arrange suitable times with 

J.H. and her parents to afford her instruction in chemistry. I must CONCLUDE, absent 

testimony from J.H. or her parents, that petitioner made a good faith effort in arranging 
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homebound instruction with J.H. and with her parents but for reasons not attributable to 

petitioner a schedule of instruction could not be successfully arranged. Consequently, the 

fact that petitioner afforded J.H. three hours of homebound instruction in Chemistry I 

shoUld not now be used against him. 

In regard to the memorandum. (R-5) prepared Cor the director by the secretary 

and submitted to the high school principal and read by the superintendent, the evidence 

shows petitioner was notified on October 31, 1985 of the need to provide J.H. homebound 

instruction; he was not notified on October 30, as is asserted. On October 31, 1985, 

petitioner persisted in learning the illness from which J.H. was suffering and it was on 

that day, not days later, that he was successful in seeing the medical note. The proofs do 

not show, as the memorandum asserts, that petitioner wanted a copy of the medical note 

nor does the evidence show that he was "unwilling" to provide J.H. with homebound 

instruction. Neither the director nor the secretary have medical expertise so that the 

assertion 'if there was a chance of him catching something we would not provide the 

service until the contagious stage has passed' is meritless. Despite the inference which 

may be drawn from item 9 o! the memorandum that petitioner waited one month to begin 

the homebound instruction when it is stated •a month later Mr. Cain called Mrs. DiGioia 

and told her he would not tutor because he hear,d [ J.H.] had strept throat', the evidence 

or record is to the contrary. There is simply no evidence that (l) it took petitioner one 

month from the time he was first notified on October 31, 1985 to begin homebound 

instruction with J.H., nor (2) is there evidence that on or about December 1, 1985 he 

refused to provide homebound instruction to J.H. 

Based on the foregoing conclusions, I must Ultimately CONCLUDE that neither 

the director nor the high school principal had a basis in reasonable fact upon which to 

conclude petitioner deliberately refused and/or delayed in following proper adminstrative 

direction to provide homebound instruction to J.H. in a timely manner. While there was 

some delay that delay was due to petitioner's reasonable concern for his personal health 

and sa!ety. Consequently, the delay, which at best is several days, was not occasioned by 

his refusal to follow proper administrative direction. Proper administrative direction 

would have been for the director and/or her secretary to have first consulted with the 

school medical inspector to determine the risk of contagion of the teachers assigned a 

pupil suffering from possible infectious mononucleosis. The assertion "not contag" written 

in different handwriting on the first medical note (R-7) is insufficient to allay a 

reasonable person's concerns. School authorities also could have advised petitioner that if 
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he had any questions, they would arrange for him to consult with the school medical 

inspector. Having concluded that neither the director nor the high school principal had a 

reasonable basis in fact upon which to conclude petitioner deliberately refused or delayed 

in affording homebound instruction to J.H., I must further CONCLUDE the superintendent 

did not have a reasonable 'basis in fact upon which to arrive at the same conclusion. That 

being so, it follows that the Board of Education did not have a reasonable basis in fact to 

arrive at its conclusion to withhold petitioner's salary adjustment increment. N'ote that 

the sole reason the Board acted to withhold petitioner's adjustment inerement was his 

asserted deliberate refusal and delay in affording J.H. homebound instruction. But for 

that reason, the evidence shows petitioner would have been entitled to the adjustment 

increment. 

Having found the Board ultimately had no reasonable basis in fact upon which to 

conclude petitioner deliberately refused and delayed in providing J.H. instruction, the 

action of the Board in withholding that increment is, I CONCLUDE, unreasonable, not 

being supported by fact. The action must be and is REVERSED. Accordingly, the 

Lakewood Township Board of Education is hereby ORDERED to grant Donald Cain the 

salary adjustment increment for 1986-87 it withheld from him on March 24, 1986. 

Petitioner's request for counsel fees is DENTED. The Commissioner has held he has no 

authority to awal'd eounsel fees. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

/ 

JAN- 5 i987 
DATE DEPARTMENT OF EDUCATION 

JAN 11987 
DATE 

sc 

i. 
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DONALD CAIN, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN
SHIP OF LAKEWOOD, OCEAN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board 1 s exceptions and 
petitioner's reply thereto were timely filed pursuant to N.J .A.C. 
l:l-16.4a, b and c. 

The Board acknowledges that the ALJ correctly recited the 
burden of proof with respect to an appeal from the withholding of an 
increment but maintains that the application of it was 
inappropriately determined. 

The Board avows that it had the unequivocal right to assign 
home instruction to petitioner in this matter and that such 
assignment was a valid exercise of its prero&atives, consistent with 
petitioner's job description and district policies. Further, it 
contends that it never suggested that petitioner's concern for his 
and his family's health was unwarranted. Rather, it reiterates that 
he unduly delayed providing homebound instruction, particularly 
after it was documented that J.H. was not contagious. 

The Board argues that petitioner's 3 hours of homebound 
instruction were consistent with "his unannounced decision not to 
provide the instruction or, at least, to suffer as little 
inconvenience as possible." (Exceptions, at p. 2) In support of 
this, it points out that other teachers were able to provide 
instruction from 8 to 14 hours and what it terms as "half-hearted" 
at best his attempts to schedule the instruction. In addition, it 
avers that the AW disregarded the effect of petitio,er 1 s conduct 
upon the student. · 

Petitioner rejects the arguments advanced by the Board. 
asserting that the Board was proven to have acted without a rational 
basis in withholding his increment in that the proofs demonstrate 
that it relied upon inaccurate and false information. He maintains 
that it is "more factually accurate to portray [his] actions in this 
matter as reasonable and more appropriate for the general health and 
well being of all concerned than that of the administration." 
(Reply Exceptions, at p. 2) 
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Upon a review of the record, the Commissioner concurs with 
the AW's conclusion that given the circumstances, particularly the 
absence of any indicator that th~ medical inspector had determined 
J.H. to be contagion free, ifetitioner did not unduly delay 
commencing home instruction. ·He likewise concurs that, given the 
dates schools were closed· in early November, it cannot be said 
petitioner deliberately refused or impeded home instruction for J.H. 
prior to November 12, 1985. He cannot, however, accept the 
conc.lusion of the AW that petitioner has met his burden of proof 
that he made a good faith effort to fulfill his responsibility to 
provide home instruction for the remainder of the period of time in 
question given the record before him as explained below. 

Not only are boards of education "authorized" to afford 
home instruction by virtue of N.J.A.C. 6:28-4.2(b)5 as noted by the 
AW (Initial Decision, ante), they are required to provide it. 
Further, the district is mandated to provide the student a program 
of home instruction that meets the district's requirements for 
promotion and graduation. N.J.A.C. 6:28-4.2(b)Sv Thus, the 
"amount" of instruction must be sufftcient to enable the pupil to 
meet those requirements. 

Petitioner was designated the responsibility of providing 
home instruction to J .H. as clearly delineated in his job 
description and by Board policy. He had the responsibility to 
arrange the specific schedule for providing that instruction. Be by 
his own actions was fully cognizant that a delay had already 
occurred in the provision of that instruction, albeit that the delay 
was deemed to be reasonable up to November 12, 1985 as noted above. 
This delay factor did serve, however, to make the provision of home 
instruction in a timely manner particularly imperative so as to meet 
the requirements of N.J.A.C. 6:28-4.2(b)5. 

Given the absence of a transcript and the lack of clarity 
in the initial decision as to petitioner's efforts to meet his 
professional obligation to provide home instruction post-November 12, 
the Commissioner finds it necessary to remand the matter for 
supplementing the record and the rendering of specific findings of 
fact with respect to that issue. One page of the initial decision, 
ante, states that he made at least four unsuccessful attempts to 
arrange said instruction, yet another page indicate~ there were 
eight unsuccessful occasions. What scant information is provided 
appears to rest solely on petitioner's own assertions. Absent a 
transcript or specific findings of fact, the Commissioner is 
uncertain as to why, how, and under what circumstances these 
unsuccessful attempts were made by petitioner, particularly when he 
alone out of five subject matter teachers experienced this alleged 
lack of success. Was there testimony adduced as to times and dates 
of his attempts? Was a log kept? Or were there merely assertions 
made by petitioner, unverified by any other evidence or testimony? 
This information is critical to a determination as to whether 
petitioner has borne his burden of proof that the Board's act1on was 
arbitrary or without rational basis. 
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Moreover, the record is: vo,id of any information with 
respect to petitioner's efforts to report to his superiors his 
alleged inability to fulfill his legal, professional and policy 
obligations for providing home instruction. Petitioner is a 
professional teacher of 18 years' standing who lr.new he had an ill 
student he had the responsibility to instruct. If he were unable to 
fulfill that responsibility, he had an obligation to so inform his 
superiors and it is he who bears the burden of proof to demonstrate 
he fulfilled this obligation as well. 

I 

Given the above, the 
pursuant to N.J.S.A. 52:14B-10 
following: 

Commissioner remands the matter 
to supply the record with the 

1. What specific evidence exists to demon
strate/document that petitioner did in fact make 
a concerted conscientious effort to fulfill his 
legal, professional and policy obligation to 
provide J.H. home instruction pursuant to the 
requirements of N.J.A.C._ 6:28-4.2(b)5. 

2. What 
undertalr.e 
unable to 
to J.H.? 

specific efforts did petitioner 
to inform his superiors that he was 
fulfill his teaching responsibilities 

Again, the Commissioner stresses that the burden of proof 
in this matter rests not with the Board but with petitioner. As 
expressed by the New Jersey Supreme Court in Bernards Twp. Bd. of 
Ed., supra, an increment is not an entitlement but a reward for 
meritorious service. While a board's discretion to grant such 
increment is not unfettered, it is accorded a presumption of 
correctness unless petitioner is able to demonstrate that the ac~ion 
was arbitrary or without rational· basis. ~opera, supra 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

f. 

February 10, 1987 
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OFFICE OF AOMINISTRATIVE LAW. 

·' *"' .. 

INITIAL DECISION 

OAL DKT. NO. EDU 2488-86 

AGENCY DKT. NO. 80-3/86 

STELLA COSMAS, TRUDI KASTRIOTIS, 

LAURA MASTER AND SHARON TUMMILLO, 

Petitioners, 

v. 
MOUNT ARLINGTON BOARD OF EDUCATION, 

Respondent. 

Gregory T. Syrek, Esq., for petition~r 

(Bucceri &: Pincus, attorneys) 

Paul R. Griggs, Esq., Cor respondent 

(McConnell, Norton &: Smith, attorneys) 

Record Closed: September 19, 1986 

BEFORE KEN R. SPRINGER, ALJ: 

Decided: January 5, 1987 

Statement of the Case 

t. 

This is an appeal to the Commissioner of Education by Cour part-time teachers 

who seek compensation and benefits comparable to full-time teachers. During the 1985-86 

school year, petitioners were employed part-time by the Mount Arlington Board of 

Education ("Board") either as remedial or enrichment teachers. They seek pro rata 

placement on the negotiated ~ary guide and credit for accumulated sick leave days. 

Three issues are r,aised:. (l) whether petitioners are entitled by law to parity of salary and 

benefits with full-time teachers; (2) whether petitioners hold de facto employment 
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entitling them to equal pay under N.J.S.A. l8A:l6-ll; and, (3) whether the present salary 

arrangement is invalid because of the Board's failure to adopt a written statement of its 

policy.l 

Procedural History 

On March 18, 1986, petitioners filed a verilied petition with the Commissioner of 

Education. Respondent Board filed its answer on April 7, 1986. Subsequently, on AprillO, 

1986, the Commissioner transmitted the matter to the OfCice of Administrative Law for 

determination as a contested case. The Office of Administrative Law held a hearing on 

August 4, 1986, at which the parties agreed to proceed on a stipulated set of facts rather 

than present any testimony. Upon receipt of the final paper from the parties, the record 

closed on September 19, 1986. Time for preparation of the initial decision has been 

extended to January 5, 1987. 

Findings of Fact 

All of the relevant facts are undisputed. From the stipulation of facts prepared 

by the parties, I FIND the following: 

The Board hired petitioners on a part-time basis as remedial or enrichment 

teachers. Each possessed an instructional certificate properly endorsed for the duties to 

which she was assigned. Stella Cosmas began working for the Board in 1984-85 as a 

teacher in the gifted and talented program. ln 1985-86, Cosmas worked 19 hours per week 

and received an annual salary of $7,560. Trudi Kastriotis started her employment in 1978-

79 as a Title I reading teacher at an hourly rate. She continued in that capacity for the 

next three years, then worked one year as a supplemental teacher and two years as a 

Chapter I teacher. More recently, in 1985-86, Kastriotis taught basic skills for 19 hours 

per week at an annual salary or $10,000. Laura Masters was first employed in 1984-85 as a 

supplemental teacher. Next year, in 1985-86, she taught basic skills for 19 hours per 

1 Although the third issue does not appear to be framed by the pleadings or prehearing 
order, it nevertheless has been briefed by the parties and will be considered. 
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per week and earned an annual salary of $6,480. Sharon Tummillo commenced in 1983-84 

and spent two years as a teacher of conpensatory education. By 1985-86, she too was 

teaching basic skills for 19 hours per week and making an annual salary of $6,480. 

None of petitioners are members of the majority representative unit for 

collective negotiations. Classroom teachers, who belong to the unit and worked only part

time in 1985-86, were paid the factional equivalent of a full-time position on the salary 

guide. In addition, a remedial teacher working full-time as a basic skills instructor in 

1986-87 will be paid in accordance with the salary guide. 

Since this appeal was filed, the Board notified Master and Tumillo that it would 

not renew their employment for the 1986-87 school year. Consequently, both Master and 

Tumillo are no longer employed by the district. Their claim for salary is limited to 

difference money damages for the 1985-86 year. For 1986-87, the Board has assigned 

Kastriotis to a full-time classroom teaching position. As a full-time employee, Kastriotis 

is being paid on the salary guide. Her salary claim is also limited to damages for 1985-86. 

Only Cosmas is currently employed by the Board in a part-time position. Effective March 

1. 1985, the Board recognized petitioners• right to receive one sick leave day per month for 

1985-86 and ten days per year thereafter. However, the Board still refuses to credit 

petitioners with any sick days accumulated prior to March 1, 1985. 

Conclusions of Law 

Based on the foregoing facts and the applicable law, I CONCLUDE that 

petitioners are not entitled under the education laws to pro-rata placement on the salary 

guide for full-time teachers; but, nevertheless, that those petitioners currently employed 

by the Board have a statutory right to credit for accumulated sick leave days. 

It is now settled that part-time remedial or supplemental teachers are "teaching 

staff members" and may acquire tenure status if they satisfy the criteria set forth in the 

tenure law. Spiewak v. Rutherford Bd. of Ed., 90 .!!d· 63 (1962). Likewise. in Rutherford 

Ed. Ass'n v. Rutherford Bd. of Ed., 99 N.J. 8 (1985), the Supreme Court extended 

-3-

372 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 2488-86 

retroactive relief, including back pay for the immediately preceding six: years, to Title I 

teachers who had appeals pending on the date of the Spiewak decision. Neither Spiewak 

nor Rutherford, however, answered the question of what, if any, benefits the prevailing 

parties were entitled to, an issue which the Court in Spiewak regarded as "primarily a 

matter of contract." 90 N.J. at 84, f'n. 3. -.... 

Instead, the State Board of Education addressed that precise issue in Hyman v. 

Teaneck Bd. of Ed., 1986 S.L.D., __ (St. Bd. March 6, 1985), aft'd No. A-2508-84T7 (App. 

Oiv. Feb. 26, 1986), certif. den. 104 N.J. 469 (1986). ln Hyman, the State Board considered 

whether part-time supplemental teachers, who were covered by a separate negotiated 

guide or not covered by any guide, are entitled to placement on the guide for "regular" 

teaching staff members. Its analysis included a review of the statutes applicable to 

compensation of teaching staff members. ~· I8A:l6-l authorizes boards of education 

to employ teachers and to "determine, fix and alter their compensation" subject to the 

provisions of Title 18 and other law. N.J.S.A. 18A:29-4.1 provides, in part, that "[a] board 

of education of any district may adopt a salary policy, including salary schedules for all 

full-time teaching staff members which shall not be less than those required by law."2 

Rejecting arguments virtually identical to those made by petitioners in the instant case, 

the State Board concluded that: 

• • • the statutes goyerning compensation apply only to 
full-time teaching staff members and, therefore, do not confer 
the right to placement on any salary guide to part-time 
teachers. Further, there is no requirement that a board adopt a 
salary policy Cor its full-time teaching staff members, although 
it is authorized to do so under N.J.S.A. 18A:29-4.1. (Slip op. at 
10.) --------

2 As to these other laws, the State Board referred to statutes establishing m1mmum 
requirements tor any salary schedules, which statutes have since been repealed. N.J.S.A. 
l8A:29-6 to 18A:29-8. (L. 1985, c. 321). Also, the State Board made mention of the statute 
establishing a minimum-salary of $2,500 tor any teacher not covered by a salary schedule, 
which statute has since been amended to tix a minimum salary of $18,500 for any "full
time" teaching staff member. N.J.S.A. 18A:29-5. 
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RecenUy, in Bergenfield Ed. Ass'n v. Bergenfield Bd. of Ed., 1986 ~·_(St. Bd. Sept. 

5, 1986), the State Boar<! reiterated that "the education laws do not prescribe any 

standards governing the rate or manner of compensation of teaching staff members who 

are not full-:time." (Slip op. at 16). Subsequent to Hyman, the Commissioner of Education 

has consistently followed the same approach. Veldran v. Franklin Borough Bd. of Ed., 1986 

S.L.D. _ (Comm'r of Ed. May 15, 1986); Connor v. River Vale Bd. of Ed., 1986 S.L.D. _ 

{Comm'r of Ed. Feb. 18, 1986), Such authoritative rulings are, of course, dispositive of 

petitioners' claim that they are entiUed to pro rata placement on the salary guide. 

Nor do petitioners fare any better on their claim that they are entitled to relief 

by virtue of N.J.S.A. 18A:l6-ll, which allows de facto school employees to recover 

appropriate "emoluments and compensation" in "any court of competent jurisdiction." 

Generally, a de facto public employee is one who has apparent authority to perform the 

duties of an office; who assumes such duties without fraud or dishonesty; and who is later 

determined to have been illegally appointed. Miller v. Bd. of Chosen Freeholders, 10 N.J. 

398, 407-410 (1952); Freudenrich v. Mayor and Council of Fairview, 14 N.J. Misc. 804, 187 

~· 555 (Sup. Ct. 1936). Here, however, petitioners were properly appointed by the Board to 

part-time positions at agreed hourly or annual salaries consistent with the school laws. 

{Exhibits J-18 to J-35). There was nothing "defective" or "sham" about their appointments 

merely because their salaries were less than the amount paid to part-time classroom 

teachers or full-time remedial teachers. Nothing on the record suggests that petitioners 

were performing different duties from those Cor which they were hired. Thus. the 

situation is readily distinguishable from Dandorph v. North Bergen Bd. of Ed., 1980 S.L.D. 

_ (Comm'r of Ed. Oct. 27, 1980) (unpublished), where an employee with the title of vice 

principal was doing the actual duties of a principal. Simply stated, the doctrine of the de 

facto governmental employee has no application whatsoever to the facts of the instant 

ease. 

As previously noted, N.J.S.A. 18A:29-4.l permits, but does not compel, local 

boards of education to adopt a formal salary policy. Insofar as the school law is 

concerned, a local boar<! is not prohibited from setting salaries through collective 

negotiations or by entering into individual contracts with persons unrepresented by any 
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negotiating unit.3 Petitioners' reliance on the line of eases invalidating secret or 

unwritten policies is misplaced. Unlike McAllen v. North Arlington Bd. of Ed., 1975 ~· 

90 (Comm'r of Ed. 1975), aff!d 1975 S.L.D. 92 (St. Bd. 1975), this is not an instance where 

the school administration exceeded the bounds of authority granted to it by the board. 

Unlike Ross v. Rahway Bd. ,or Ed., 1968 S.L.D. 26 (Comm'r of Ed. 1968), aff'd 1968 ~· 

29 (St. Bd. 1968), this is not an instance where "traditional past policy" may have been 

known to the parties themselves but was concealed from everyone else. Rather, the 

Board's action to appoint petitioners at a given salary was taken at its public meetings and 

was reflected in its minutes open to the public inspection. (J-2 to J-17). 

Lastly, there remains petitioners' claim for sick leave credit. Pursuant to 

~· l8A:30-2, "all persons holding any office, position or employment in all local 

school districts ..• who are steadily employed by the board of education .•. shall be 

allowed sick leave with full pay for a minimum of 10 school days in any school year." 

Indisputably, petitioners hold steady employment in the district and, therefore, qualify for 

this statutory benefit, regardless of what contractual rights they may or may not possess. 

An award of sick leave credit must be made in the form of days held for future use rather 

than cash payments for prior absences. Arndt v. Rockaway Bd. of Ed., 1984 ~· _ 

(Comm'r of Ed. Nov. 2, 1984). Accordingly, those petitioners still employed by the Board, 

namely Cosmas and Kastriotis, are entitled to credit for accumulated sick leave days 

from their initial date of employment. , Because Master and Tummillo are no longer 

employed by the district, their claims for sick leave credit have become moot. 

Ordel' 

It is ORDERED that the Board immediately adjust its personnel records to show 

six additional accumulated sick leave days for Cosmas and 64 additional accumulated sick 

leave days for Kastriotis. 

3Disputes pertaining to wrongful exclusion from the negotiating unit are matters falling 
within the exclusive jurisdiction of the Public Employment Relations Commission. 
~· 13A:5.4(e). Veldran v. Franklin Borough Bd. of Ed., supra. 
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And it is further ORDERED that the remaining relief requested by petitioners is 

hereby denied. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIOMBR OF THE DBPARTMBMT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

I hereby FU..E my Initial Decision with SAUL COOPERMAN for consideration. 

"51~1 
DATE 

DATE 

DATE 
al 

Recei(:\t...A_cknowledged: 

JAN 81987 
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STELLA COSMA$ ET AL. , 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF MOUNT ARLINGTON, MORRIS COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioners within the time prescribed by N.J.A.C~ l:l-16.4a and b. 

Petitioners contend that the initial decision improperly 
denies them placement on the salary guide in existence in the 
district. They argue that where a Board establishes a mechanism for 
part-time teacher salaries it must apply to all similarly situated 
teachers. They cite Hym~n. supra, as being consistent with this 
position because that decuion stands for the proposition that if 
any full-time teachers are placed on salary guides, then all must 
be; thus, one may reach a similar conclusion insofar as part-time 
teachers are concerned. Therefore, since the Board pays part-time 
classroom teachers according to the negotiated salary guide, it may 
not grant lower salaries to them. Moreover, petitioners argue that 
because the ALJ rejected previous Commissioner decisions criticizing 
boards for utilizing unwritten salary restrictions, he misstates the 
scope of those decisions. 

Upon review of the record. the Commissioner is in complete 
agreement with the ALJ's analysis and conclusion in this matter. 
finding nothing in petitioners• exceptions to persuade him that the 
ALJ in any way erred or that his determination warrants reversal. 
The decision is in keeping with Hyman, supra, and the long litany of 
post-Hyman decisions that have been rendered on full and part-time 
Title I basic skills/supplemental teachers• salary entitlement. 
Petitioners • "conclusion" that Hyman, supra, provides support for 
their position is entirely without any legal basis. The State Board 
of Education has expressly addressed the issue of salary entitlement 
for part-time teaching staff members in Bergenfield Education 
Association v. Bd. of Ed. of Bergenfield, decided by the State Board 
September 3, 1986. It reads in pertinent part: 

We reiterate that, although the education laws 
prohibit reduction in the compensation of any 
tenured teaching staff member, N.J.S.A. 18A:28-5, 
the education laws do not prescr1be any standards 
governing the rate or manner of compensation of 
teaching staff members who are not full-time. 
See Hyman, supra. We further emphasize that 
compensation, like hours of employment, is a term 
and condition of employment and, within applicable 
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statutory standards, is a mandatory subject of 
collective negotiation. Rid ·eld Park Ed. 
Ass•n v. Rid efield Park Bd. , 78 N.J. 144 
(1978); Bd. of Education of EnglewOOd v. 
Englewood Teachers, 64 N.J. 1 ( 1973). We 
therefore conclude that the education laws 
provide no basis for directing that Petitioners 
be compensated on the basis of the salary 
schedule applicable to classroom teachers***· 

(Slip Opinion, at pp. 16-17) 

Thus, it is clear that there is no requirement under the 
education laws that all categories of part-time teachers be 
compensated at the same rate or in the same manner just as was found 
in Hyman, supra, with respect to full-time teachers. That some 
part-time teachers in the Mount Arlington District are paid 
according to the negotiated agreement between the Board and the 
Association, while petitioners are not, does not alter this 
determination. That the salaries paid to petitioners were 
unilaterally determined by the Board does not alter it either. 
Absent any violation to education law, the Board's apparent failure 
to negotiate the salary paid to petitioners presents no claim for 
which the school laws would provide a remedy. The negotiation 
process is not within the jurisdiction of the Commissioner, rather 
it falls under that of the New Jersey Employer-Employee Relations 
Act, N.J.S.A. 34:13A-1 et m· Thus, if petitioners believe that 
there was a failure to negot1ate on the part of the Board or other 
violation of that act, their recourse is to the Public Employment 
Relations Commission. See Bergenfield, supra. 

Accordingly, the Commissioner adopts the initial decision 
as the final decision in this matter for the reasons expressed 
therein. The Board is ordered to carry out the AW's directive 
regarding sick leave credit. The remainder of the Petition of 
Appeal is hereby dismissed with prejudice. 

COMMISSIONER OF EDUCATION 

February 10, 1987 
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• ~tatr of Nrw JJrrsry 

OFFICE OF ADMINISTRATIVE LAW 

ANN MARHSCA, 

Petitioner, 

v. 
BOARD OF EDUCATION OF THE HUDSON 

COUNTY AREA VOCATIONAL-TECHNICAL 

SCHOOL DISTRICT, HUDSON COUNTY, 

Respondent. 

Sheldofl H. Pincus, Esq., for petitioner 

{Bucceri and Pincus, attorneys) 

Joon A. Moore, Esq., for respondent 

(Moore & Kealy, attorneys) 

Reeord Close<!: December 16, 1986 

BEFORE PHILIP B. CUMMJS, AW: 

INmAL DECISION 

OAL DKT. NO. EDU 4099-86 

AGENCY DKT. NO. 169-5/86 

Decided: January 7, 19B7 

Ann Maresca, a tenured clerical employee of the Board of Education of the 

Hudson County Area Vocational-Technical School District, Hudson County, contends that 

her tenure righ's under ~ 18A:l7-2 were violated by respondent, Hudson County 

Nell' kne•· 1.< An l:(fiiUf (}pfh •rttmit>' f)nploy<"r 
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Area Vocational-Technical School District (Board), in- eliminating her job as a account 

clerk/typist while at the same time promoting a nontenured employee Diana Incognito to 

the job c-f senior account clerk, which job petitioner contends does not differ from that of 

account clerk/typist. Petitioner seeks the job of senior account clerk as of April 16, 1986, 

plus a prol"ated amount of back pay at step ten of the 1986-1987 salal"y guide for seniol" 

account clerk. Petitioner further seeks any benefits which may have been reduced or lost 

as a result of respondent's actions. Such benefits would include a full allotment of sick 

leave, vacation time, insul"ance, pension benefits and interest pul"suant to any 

administrative regulations. 

The petition of appeal was filed on May 14, 1986, with the Bureau of 

Controversies and Disputes of the Department of Education. The respondent's answer to 

the petition was filed on June 17, 1986. Thereafter, the Commissioner of Education 

transmitted the matter to the Office of Administrative Law on June 23, 1986, for hearing 

and determination as a contested case pursuant to ~ 52:14F-1 ~ :!!9· 

A prehearing conference was held at the Office of Administrative Law on August 

14, 1986 and an order entered establishing, inter ~. hearing dates of November 10 and 

12, 1986. The hearing was held on November 10, 1986, and the record was held open to 

allow both parties to submit propos~ finding o't facts and briefs. The petitioner's brief 

was received on December 4, 1986, and the respondent'<; 'brief was received on December 

16, 1986, at which time the record was closed. 

ADMISSIONS, STIPULATIONS AND FINDINGS OF FACT 

The parties have stipulated to the following: 

1. Petitioner was a tenured employee of the respondent and on April 

15, 1986 received notice of the elimination of her clerical position 

effective May 16, 1986. 

2. Diana Incognito, nontenured coworker who was also account 

clerk/typist was laid off on or about the same time as petitioner. 
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3. Diana Incognito after her layoff was rehired by the resp<ln<Jent in 

another clerical position {senior account clerk). 

4. Diana Incognito is not e. tenured employee pursuant to N.J.S.A. 

18A:17-Z. 

5. Both the petitioner &nd Diane Incognito were 12-month employees of 

respondent. 

All of the e.bove having been stipule.ted as true by both parties, I accept their 

veracity and FIND them to be factue.l 

Based upon the testimony and joint exhibits 1 through 17, l make these additional 

findings of fact. 

1. The petitioner is a high school graduate. 

z. From 1969 to 1982 she was employed by the Newark-Hudson Jointure 

Commission where she prepared the payroll, notices, budget 

statements for 45 employees who were both salaried and hourly. 

3. In 1982, the Newark-Hudson Jointure Commission closed down and 

the petitioner applied for and was hired by the respondent as an 

account clerk/typist. 

4. The petitioner performed all the functions as designated in her job 

description (J-2) for respondent Vocational and Technical High School 

with the exception of han<lling petty cash, verifying bill<! and entering 

orders. Phyllis Brautitan another account clerk did the bills and 

orders. 

5. A coworker, Diane Incognito, worked with petitioner from December 

17, 1984, doing the exact se.me work as petitioner. 

-3-
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6. Diane Incognito is a high school graduate. 

7. Diane Incognito worked as a bookkeeper, typist, accounts receivable 

and acc<:>unts payable clerk prior to working for respondent. Diane 

Incognito also used a keypunch computer at a prior job. 

8. Diane Incognito had essentially the same work experience as 

~,>etitioner. 

9. The respondent resolved on March 19, 1986, to reduce the position of 

account clerk/typist by two and terminated petitioner's services 

effective April 21, 1986 (J-5 and J-6). 

10. On April 2, 1986, by letter from Earl w. Byrd, Superintendent, 

petitioner was notified that her prior notification (J-6 and J-7) did 

not satisfy the respondent's due process goals and, therefore, her 

dismissal would be submitted on April 15, 1986, to the Board of 

Education for discussion and/or action (J-7 and J-8). 

11. On April 15, 1986, the respondent eliminated the two account 

clerk/typist positions held by petitioner and Incognito (J-8, J-9, J-16). 

Petitioner was terminated effective May 16, 1986, under that 

resolution (J-8). 

12. Incognito did not possess tenure status pursuant to~ 18A:l7-

2. 

13. On March 20, 1986, the respondent posted a vacancy for the position 

of senior account clerk (J-3). 

14. Petitioner applied for the position but was never interviewed by 

respondent nor was her application acknowledged in any way by 

respondent. 
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15. [n~nito applied for the positioo of senior accoont clerk and was 

hired for that position by respondent. 

16. The job description of senior account clerk is practically identical 

with the job description of account clerk/typist. 

17. In~ ito testified that the only change in her job since becoming a 

senior account clerk was that the work load was doubled. She is now 

doing not only the work that she had done previously, but <~he is also 

doing the petitioner's share of the work. 

18. The job of senior account clerk does not differ from that of account 

clerk/typist and for all intense and purposes it is the same job that 

both petitioner and Incognito did prior to April16, 1986. 

19. There is no evidence that petitiooer was unqualified to perform the 

duties of senior account clerk. 

20. Petitioner was ~riven cre<lit for prior work experience and skills as 

evidenced by respoodent's salary guide (J-14 and J-15). 

21. For 1985 and 1986, the petitioner was compensate<! at step ten of the 

salary guide applicable to account clerk/typist in the amount of 

$19,156 (J-12). 

22. A senior accoont clerk on the same step would have made $21,443 for 

1985-1986 and $22,730 for 1986-1987 plus an additional $1,500 

stipend for both the 1985-1986 and the 1986-1987 years respectively 

(J-12 and J-13). 
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23. Petitioner remained in her position up to June 30, 1986, continuing to 

perform her usual duties, despite the resoltuion terminating her 

employment as of May 16, 1986. 

It also appears, and l so PIND that exhibits J-1 through J-17 are factual and I 

ineorp<;>rate them as part of my findings in addition to the above statements as part of my 

findings of fact. 

ARGUMENTS 

Petitioner argues that as a tenured employee ~he is entitled to placement in the 

position of senior account clerk. Petitioner contends that she has a right to preferential 

employment over nontenured clerical employees and cites Sheridan v. Bd. of Ed., Twp. of 

Ridgefield Park, 1976 ~ 995 where the Commissioner held that as a basic right, an 

employee tenured pursuant to N.J.S.A. 18A:l7-2 is entitled to continued employment over 

a nontenured employee. Petitioner further relies upon Board of Education, Town of 

Kearny v. Horan et al., 11 N.J. Misc. 751 (Sup. Ct. 1933) and Seidel v. Bd. of Ed. of 

Ventnor City, 110 N.J.L. 31 {Sup. Ct. 1933) aff'd, 111 N.J.L. 240 (E.&: A. 1933). 

The Board's desire to reduce its staff is not questioned • • . . 
Nevertheless, the Board, doubtless through nescience, when 
effecting that economy, failed to consider petitioner's tenure 
rights when it did not offer her the twelve-month position held by a 
non-tenured secretary in its employ. (Sheridan at 999] 

See, Cummins v. Bd. of Ed., Twp. of No. Bergen, 1975 S.L.D. 271; Quinlan v. Bd. of Ed., 

No. Bergen Twp., 73 ~ Super. 40 {App. Div. 1962). Petitioner alleges that since both 

the position of senior account clerk and account clerk/typist were identical and o;ince 

Incognito was not a tenured employee that petitioner must be given that position as a 

tenured employee. Golden v. Bd. of Ed. Borough of Manville, OAL DKT. NO. EDU 6242-

84 (March 7, 1985) aff'd Commir o! Ed. (April 22, 1985). The Commissioner continued, 

stating that: 

•.• Given the absence of any testimony or evidence in the record 
that petitioner does not possess the qualifications and skills 
necessary to fulfill the secretarial service provided to the Special 
Service Office, it is the determination of the Commissioner that 
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petitioner was improperly denied a secretarial position in a part
time capacity which was held by a nontenured individuaL [at 13.] 

Petitioner next argues that her termination was arbitrary and capricious. 

Petitioner contends that the termination ignored her rights (as a tenured employee) to be 
f 

placed in the position of senior account clerk further statifii that decisions made by the 

Board must comply with the education law. N.J.S.A. 18A:ll-l and ~ 18A:l7-2 and 

all attendent rights thereunder. See, Seidel, ~. Compton v. Bd. of Ed., Twp. of 

~. 1972 ~ 274, McKa:t v. Bd. of Ed. Boro. of Red Bank, 1972 ~ 606, 610. 

See also, Downs v. Bd. of Ed., District of Hoboken, 13 !!d: ~ 853 (Sup. Ct. 1935), 

aff'd, Fletchner v. Bd. of Ed., District of Hoboken, 113 N.J.L. 401 {E.&:. A. 1934). Bd. of 

Ed. City of Garfield v. State Bd. of Ed., 130 ~ 388 (Sup. Ct. 1943). 

The petitioner next avers that the elimination of her position was done in bad 

faith. Petitioner points out that she was informed on March 18, 1986, that her position 

was abolished as of April 21, 1986 and that the respondent immediately posted a vacancy 

notice for the position of senior account clerk (J-5, J-6 and J-2). The petitioner next 

points to the fact that her application for the position of senior account clerk (J-4) was 

ignored while Incognito, a nontenured employee, was appointed to that new position 

effective April 16, 1986 (J-17 and J-16), and that at the same time, petitioner's actual 

termination date was May 16, 1986. In f~ct, the petitioner's services were not terminated 

until June 30, 1986, and up to that time, she continued in the same position. Therefore, 

the petitioner contends that she was a de facto employee pursuant to N.J.S.A. 18A:16-ll 

which states: 

A person who holds de facto in any office, position or employment 
in a school district and-wtiO performs the duties thereof shall be 
entitled to the emoluments and compensation appropriate thereto 
for the time the same is so held in fact and may recover therefor 
in any court of competent jurisdiction. 

Petitioner maintains, rec;poooent acted in bad faither in retaining her in the 

position of account clerk/typist after the position was abolished and she was given notice 

of termination. The respondent never established the necessity of abolishing the position 
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of account clerk/typist. Therefore, respondent must have had motives other than 

occupational or administrative when it resolved to eliminate the account clerk/typist's 

positions. 

The petitioner lastly asks that she be made whole for the violation of her tenure 

rights by being granted any and all rights that she may be entitled to due to I"espondent's 

actions. The petitioner ask that we follow the McKay decision at 506. Petitioner points 

out that the Commissioner of Education in the McKay case ruled that reinstatement to a 

proper position of employment constituted the critical element of the remedy. ~· at 6ll. 

Therefore, petitioner is entitled to reinstatement to the senior account clerk position 

which was given to Incognit'l. See, Golden; Beaute v. Bd. of Ed., No. Arlington, Bergen 

County, OAL DKT. NO. EDU 295-80 (July 28, 1981), aff'd Comm'r of Ed. (Sept. 14, 1981), 

aff'd State Board (Feb. 4, 1982). Petitioner further alleges that she is entitled to 

compensation equal to that which she would have received for appropriate employment in 

the clerical position since the time of her alleged termination and cites as authority for 

her position McCormick v. Bd. of Ed. of Hunterdon Central Regional School District, 

1978 S.L.O. 160; Siderio v. Bd. of Ed. Twp. Riverside, 1975 ~ 569 aff'd, State Board 

of Education, 1976 S.L.D. 1170. Jacobsen v. Bd. of Ed., Union City, Hudson County, 

Comm'r of Ed. (Sept. 16, 1983) aff'd by State Board (Feb. 1, 1984); and Golden. 

Petitioner contends that in addition to being entitled to the position filled by a 

nontenured person, she is entitled to the back pay and the emoluments due her, and she is 

also entitled to a prorated amount of back pay at step ten on the 1986-1987 salary ~ide 

as a senior account clerk from June 30, 1986, to the date when she is reinstated. The 

petitioner also ar~es that the BoaN:I's bad faith in not appointing her to the one available 

position as senior account clerk and her retention in a ~ ~ capacity as an account 

clerk through June 30, 1986, further entitles her to additional back pay from April 15, 

1986 to June 30, 1986. Said pay to be at a rate she would have received as senior account 

clerk. Petitioner seeks the aforementioned benefits and additionally she wishes to be 

made whole for any benefits which may have been reduced or lost as a result of 

respondent's actions. Such benefits to include a full allotment of sick leave, vacation 

time, insurance, pension benefits and interest pursuant to administrative regulations. 

-8-

386 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 4099-86 

Th~ respond~nt in its bri~f stat~s that the position of senior account clerk differs 

substantially from that of account clerk/typist. Th~ senior account clerk would pi!rform 

"responsible and varied clerical work" and "take l~ad in a very small account clerk unit." 

(J-1). The re!!pOOd~nt states that the senior account clerk's job is a sup~rvisory position 

which requires th~ senior, account cl~rk to giv~ suitabl~ assigom~nts to employees, 

supervise a designated phase of the clerical activity of the unit, and assist with the 

training of the new clerical employees. 

It should be noted that Incognito did non~ of these. 

The respondent further stat~s that th~ elminatioo of petitioner's position was 

done in good faith and was not done in order to circumvent the statutory or contractual 

rights of employees. Respondent alleges that th~ p~titioner had an l){>portunity to call 

m~mbers of the Board to the stand in ord~r to testify as to th~ reasons upon which the 

respondent's action was based. The respondent contends that since the petiUon~r elected 

not to call these witness~ who had direct knowledge of the Board's motives, the 

petitioner failed to prove the reduction was prompted by bad faith. 

FINDINGS AND CONCLUSIONS 

Petitioner argues that she has been knowingly, unfairly and illegally treated by 

the respondent when she was terminated from a job that she had held since 1982, and in 

Which she had gained tenure. Petitioner c<:>ttectly points out that the new position of 

senior account clerk was created and a nontenured coworker was placed into this new 

position. The petitioner then goes on to prove that the actual work done by Incognito in 

the new position was in fact, and according to Incognito's own admission, exactly the same 

work that she and th~ petitioner had both done as acc<:>unt clerk/typist. 

After hearing the testimony and reviewing the documentary evidence, 1 

CONCLUDE that the positions of account clerk/typist and senior account clerk to be 
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exactly the same. I CONCLUD8 that the Board acted in bad faith in withholding the new 

job from the tenured employee. It is quite clear that the Board wanted Incognito to 

remain in their employ when staff was cut. It may well be, although there was no 

evidence presented, that a budget reduction was necessary. The problem that the 

respondent has is that it used the budget reduction to pick and choose without regard to 

the tenure status, an employee that they would rather have for the job, as opposed to the 

petitioner. The petitioner was highly qualified for the job, and had been in the job longer 

and was apparently performing the job satisfactorily. 

If the petitioner was not performing the job as required, it was up to the 

respondent to take the straight path of following the statute<~, rules and regulations for 

either bringing the petitioner up to standards or to terminate the petitioner under tM 

rules and regulations. Here I CONCLUDE and FIND that the respondent acted in bad 

faith. In order to keep an employee that they "liked" better, they created the new 

position of senior account clerk and tried to disguise it as something which it was not. 

Despite the different title, the position was in no way different from the position of 

account clerk/typist. 

Therefore, I CONCLUDE that the petitioner is entitled to reinstatement to the 

position of senior account clet>k as of Apl"il 16, 1.986, the date Incot:nito was appointed to 

that position. I CONCLUDB that the petitioner is entitled to -.alary adjustments, back 

pay, emoluments, stipend adjustments, including but not limited to full allotment of sick 

leave, vacation time, insurance, pension benef'its and other benefits that she may have 

been entitled to ft>om April16, 1986 up to and including her reinstatement by the Board of 

Education of the Hudson County Area Vocational-Technical School District. 

I therefore ORD8R that the action in terminating the petitioner from her job as 

an account clerk/typist be REVEBS8D. I further ORDER that the petitioner be promoted 

to the position of senior account clerk as of Aprill6, 1986, and be granted all benefits as 

set forth in the preceding paragraph. 
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This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONER OF THE DEPARTMENT OF RDUCA110N, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decisioq shall become a final decision in accordance with N.J.S.A. 

52:148,-10. 

I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

\lAM- g 1987 
DATE 

DATE 
PAR/e 

JAN 1 2198T 
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ANN MARESCA, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE HUDSON 
COUNTY AREA VOCATIONAL-TECaNICAL 
SCHOOL DISTRICT, HUDSON COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner within the time prescribed by N.J.A.C. 1:1-16.4. 

Petitioner agrees with the findings of fact and legal con
clusions drawn by the ALJ but seeks a modification to the relief 
ordered, namely, the award of pre-judgment interest. With respect 
to this, she contends that because the ALJ determined that the 
Board's actions were taken in bad faith, N.J.A.C. 6:24-1.18 clearly 
requires such an award. 

Upon review of the record and in light of the ALJ•s 
specific determination that the Board's action was motivated by bad 
faith, petitioner's request for pre-judgment interest is hereby 
granted. Pursuant to N.J.A.C. 6:24-l.lS(d)l, said interest shall be 
awarded based upon the average rate of interest earned on invest
ments by the party responsible for the payment during the period of 
time in which the monies awarded were illegally detained. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

February 17, 1987 
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OFFICE OF ADMINISTRATIVE LAW 

RUTH RENDELL, 

Petitioner, 

v. 

BOARD OP EDUCATION OP THE 

UNION COUNTY REGIONAL HIGH 

SCHOOL DISTRICT, 

Respondent. 

INfflAL DECISION 

OAL DKT. NO. EDU 4985-86 

AGENCY DKT. NO. 26o-7/86 

Micllael E. Buckley, Esq., for petitioner (Dwyer &: Canellis, attorneys) 

Irwin Weinberg, Esq., for respondent (Weinberg&: Kaplow, attorneys) 

Record Closed: December 26, 1986 Decided: January 15, 1987 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Ruth Rendell (petitioner), employed by the Union County Regional High School 

District Board of Education (Board) as a long-term substitute for seven months in l!l85-86, 

claims the Board improperly established her compensation for services rendered during 

that employment. Petitioner seeks to be paid the difterence between the compensation 

she received and the compensation she claims she should have received. After the 

Commissioner of Education transferred the matter to the Office of Administrative Law as 

a contested case under the provision of ~· 52:14F-l et ~·· a prehearing was 

conducted on September 10, 1986. A hearing scheduled to occur December 11, 1986 was 

adjourned following receipt _of ~he Board's motion for summary decision, together with a 

brief and a certi\icatio(l in support of the motion. Petitioner was directed to resp.>nd to 

the motion and the record closed December 27, 1986 upon receipt of petitioner's letter 

memorandum. ' 

Newlersev Is An Equal Oppurtunity Fmplvyer 
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BACKGROUND FACTS 

The background facts of the matter for purposes of the motion as set forth in the 

Board's brief and as accepted by petitioner, with one exception which shall be addressed 

later, are these. 

1. Petitioner was employed by the Board December I, 1985 as a long-term 

substitute on a temporary basis as a teacher of social studies. Petitioner 

began her long-term substitute duties on December 2, 1985. 

2. At the time of initial employment, petitioner knew her employment was 

temporary 9.!lO that such employment would terminate at the end of school 

in June 1986. 

· 3. Petitioner agreed to and accepted compensation according to step one of 

the teacher's salary policy set forth in the Agreement between the Board 

and the Union County Regional Federation of Teachers, Local 3417, 

(Federation), the majority representative of teaching staff members 

employed by the Board. 

4. Shortly after January l, 1986, the Board and the Federation were engaged in 

collective negotiations ostensibly regarding Agreements to succeed the 

existing Agreement. 

5. On or about January 28, 1986, the president of the Federation complained 

that petitioner's compensation was improperly determined by the Board 

under the teacher's salary policy of the existing Agreement. During the 

course of the collective negotiations regarding successor agreements, 

petitioner's asserted improper compensation was discussed periodically by 

the Federation in its attempt to achieve a negotiated settlement of this 

complaint. 

6. On February 14, 1986, the president of the Federation met with the 

superintendent to discuss petitioner's compensation. Once again, the 

president asserted petitioner's compensation was improperly established by 

the Board at her initial hiring on December 1, 1985. 
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7. On April 24, 1986, the superintendent advised the president of the 

Federation that the Board had lawful authority to engage petitioner as a 

long-term substitute and that the decision, Sayreville Educ. Ass'n, 193 ~ 

Super. 424 ~App. Div. 1984), did not prohibit the Board from engaging a 

qualified person for such employment. The following day, April 25, 1986, 

the president of the Federation advised the superintendent he disagrees 

with the superintendent's view. 

8. On June 16, 1986, the Federation filed a grievance under the Agreement 

regarding petitioner's asserted improper salary. It is inferred that the 

terms of the Agreement provide that grievances shall be determined by an 

arbitrator because of the following fact. 

9. On June 24, 1986, the superintendent advised the Federation that an 

arbitrator did not have subject matter jurisdiction on the tiled grievance, 

that the grievance ws not timely tiled, and that in any ease the dispute 

should have been filed before the Commissioner of Education. 

10. On July 3, 1986, the Petition of Appeal was filed before the Commissioner 

of Education in which petitioner, a Robert Kastner, and Susan Skidmore 

invoked the Commissioner's jurisdiction under ~· 18A:6-9 to 

determine a controversy with the Board regarding their individual 

compensation. The Board was served with the Petition on July 3, 1986. 

The Board filed its answer thereto on July 14, 1986. 

11. On July 23, 1986, another Petition verified by petitioner and Susan 

Skidmore was filed before the Commissioner which effectively deleted 

Robert Kastner as a petitioner. This second petition was answered by the 

Board on or about July 24, 1986. 

12. On August 13, 1986, a further Petition of Appeal was !iled by petitioner 

against the Board, thereby effectively deleting Susan Skidmore from the 

action against the Board. The Board tiled its answer to this third petition 

on or about August 21, 1986. The preheating conference was conducted 

September 10, 1986 during which the Board was granted leave to tile an 

Amended Answer to the Petition of petitioner against the Board. It is this 
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amended answer which interposes the defense of N.J.A.C. 6:24-1.2 by which 

the Board seeks summary decision by way of a dismissal for failure of 

petitioner to tile the appeal in a timely manner. 

This concludes a recitation of the agreed upon facts for purposes of the motion. 

Nevertheless, petitioner points out that in Fact No. 7 recited above, the last sentence of 

the president's letter to the superintendent reads as follows: 

It is my suggestion that we [the president and the superintendent] 
meet before May 12 to settle this issue [petitioner's asserted 
improper compensation} in accordance with existing law [the 
Sayreville matter) , or the Federation is going to have to take 
appropriate action. 

This then concludes a recitation of all relevant facts for purposes of the motion. 

LEGAL ARGUMENTS 

The Board contends petitioner failed to file the Petition of Appeal before the 

Commissioner within 90 days of the date "* • • alter receipt of the notice by [her! of 

the order, ruling or other action concerning which the hearing is requested • * *" as 

required at N.J.A.C. 6:24-1.2. Board explains petitioner knew as early as December 2, 

1985 what her compensation was to be, that she agreed to that compensation, that July 3, 

1986 is 215 days after December 2, 1985 and that petitioner is time-barred from now 

seeking relief. Even if, the Board explains, the triggering date of the 90 days is January 

28, 1986 when the president of the Federation first complained about petitioner's salary to 

the superintendent, that date is 156 days before July 3, 1986 when the petition of appeal 

was finally filed before the Commissioner. That the Federation and hence petitioner 

elected to negotiate their perceived dispute between January through June 1986 wj.th the 

superintendent and the Board is no excuse for not complying with the 90 day rule. The 

Board asserts petitioner chose her remedy and she is bound by the effect of her choice 

which is now to be time-barred !rom seeking relief before the Commissioner. 

Finally, the Board contends that neither the filing of a grievance nor the 

attempts at negotiations stayed the 90 day period or time within which a petition must be 

filed. Consequently, the Board demands summary decision to be entered in its favor and 

that the Petition of Appeal be dismissed as time-barred. 
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Petitioner contends, to the contrary, that the 90 days of N.J.A.C. 6:24-1.2 did 

not begin to run until May 12, 1986, when it became clear to the president of the 

Federation and petitioner that the Board and the superintendent refused to resolve the 

dispute. Accordingly, the fili~g of the Petition of Appeal on July 3, 1986 is clearly within 

the 90 day time requirement. 

Even if, however, the 90 days began to run on December 2, 1985, [letitioner 

contends that a relaxation or the 90 day rule is warranted in this ease because any lapse 

of time has created neither surprise nor undue delay to the Board. The admitted ongoing 

dialogue between the Federation and the Board between January through June 1986 

regarding petitioner's compensation created, in petitioner's view, a legitimate expectation 

that an informal, mutually agreeable solution would be reached to resolve the matter. 

Petitioner explains that it was only after the Board's failure to acknowledge or respond to 

the May 12 deadline established by the president o! the Federation that formal 

proceedings before the Commissioner were deemed necessary to resolve the matter. 

Consequently, petitioner requests that the Board's motion for summary decision be denied 

and the matter be decided on its substantive merits. 

CONCLUSIONS OF LAW 

N.J.A.C. 6:24-1.2 provides: 

.To initiate a proceeding before the commissioner to determine a 
controversy or dispute arising under the school taws, a petitioner 
shall file with the commissioner the original copy of the petition, 
together with proof of service of a copy thereof on the respondent or 
respodents. SUch petition must be tiled within 90 days after receipt 
of the notice by the petitioner of the order, ruling or other action 
concerning which the hearing is requested. 

The 90 day limitation period set forth at N.J.A.C. 6:24-1.2 has been held to be 

inapplicable where a petition has be tiled to settle a controversy involving an absolute 

statutory entitlement or right. see, Lavin v. Hackensack Bd. of Ed., 90 !!d.:. 145 0982). 

This case presents the issue of compensation paid for services rendered as a long-term 

substitute. It is not an issue involving a violation of a statutory entitlement unrelated to 

service as a teacher. see, ~orth Plainfield Educ. Ass'n v. Bd. of Ed. of the Borough of 

Plainfield, 96 N.J. 587 0984). 
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Petitioner l'lad knowledge on December 1, 1985 what her compensation was to be 

for services to be rendered the Board as of December 2, 1985. Even if it could be fairly 

said, which it cannot, that petitioner did not know what her compensation was to be until 

the time of her first paycheck, it is clear she knew what her compensation was the day 

she received her first paycheck sometime in December 1985. Even if it could be fairly 

said, which it cannot, that petitioner did not know even after receiving her first paycheck · 

wl'lat her compensation was to be, clearly she knew on January 28, 1986 when the president 

of the Federation raised the issue of her compensation with the superintendent. In order 

for the president of the Federation to have raised the matter with the superintendent on 

that date, there had to be preceding conversations between the president and petitioner 

regarding her compensation. 

The 90 day time limit of~· 6:24-1.2 has been strictly construed to mean 

that period runs from the time the initial cause of action occurred. Watchung Hills 

Regional Educ. Ass'n v. Watchung Hills Regional High School District, 1980 S.L.D. 356. 

The initial cause of action here, compensation, occurred when petitioner had knowledge of 

her compensation amount. A teacher who proceeds to advisory arbitration is not relieved 

from compliance with the 90 day filing requirement. Bd. of Ed. of Bernards Twp. v. 

Bernards Twp. Ed. Ass'n, 79 N.J. 311 (1979). Although ~· 6:24-1.19 confers on the 

Commissioner the authority to relax the 90 day rule, such authority is invoked only where 

there are compelling reasons justifying relaxation or where circumstances are sueh that 

strict adherence would be inappropriate, unnecessary or where injustice could occur. 

Pfeiffer v. Bd. of Ed. or Willingboro, 1981 ~ - (St. Bd., June 31, 1981). No such 

circumstances are present in this matter. Petitioner elected to rely upon the efforts of 

the Federation to resolve what she and it perceived to be improper compensation she 

received for services rendered. Despite those efforts, petitioner had the obligation to file 

a petition of appeal 90 days from December I, 1985 or December 30, 1985 or at the very 

latest January 28, 1986. In any case, petitioner did not tile the petition of appeal until 

July 3, 1986 which date is Car beyond the 90 days from the date she had knowledge of 

compensation she was to receive from the Board. I FIND no compelling reasons why strict 

adherence to the 90 day rule should not be applied in this case. That the Federation sets 

May 12 as the date the 90 days begins is or no moment. Petitioner had requisite 

knowledge long before May 12 or the amount her compensation was to be. 

I CONCLUDE that the petition of appeal is time-barred in that the petition was 

not filed within 90 days "after receipt of the notice by the petitioner of the order, ruling 

or other action concerning which the hearing is requested." ~· 6:24-1.2. 
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Accordingly, the petition of appeal is DISMISSBD. No further proceedings shall be 

scheduled in the matter. 

This recommended, decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision In this matter; However, if Saul 

Cooperman does not so act in forty-five (45} days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

v 

DATE 

DATE 

sc 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

JAM 161987 

JAN 2 11987 

Receipt Acknowle~: , 
··~·~'-«/~,..-. 

., "'1"""' 
'DEPARTMENT OF EDUCATION 
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RUTH RENDELL, 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE UNION 
COUNTY REGIONAL HIGH SCHOOL 
DISTRICT NO. 1, UNION COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon review of the record the Commissioner concurs with the 
ALJ's determination that the Petition of Appeal is time barred 
pursuant to N.J.A.C. 6:24-1.2. Thus, the initial decision is 
adopted as the final decision in this matter for the reasons stated 
therein. The Petition is hereby dismissed with prejudice. 

COMMISSIONER OF EDUCATION 

February 19, 1987 
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OFFICE OF ADMINISTRATIVE LAW 

MARION HAGERTY, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

SCOTCH PLAINS- P ANWOOD 

REGIONAL SCHOOL DISTRICT, 

llespondent. 

Stephen E. Klausner, Esq., for petitioner 
(Klausner & Hunter, attorneys) 

Casper P. Boehm, Jr., Esq., for respondent 

Record Closed: January 7, 1987 

BEFORE WARD R. YOUNG, ALJ: 

INlTIAL DECISION 

OAL DKT. NO. EDU 8402-86 

(On Remand EDU 4101-86) 

AGENCY DKT. NO. 165-5/86 

Decided: January 13, 1987 

This matter was remanded by a decision of the Commissioner of Education under 

date o{ December 8, 1986, wherein the initial decision of November 5, 1986 in the matter 

first docketed as EDU 4101-86 was rejected. Said initial decision granted respondent's 

)lotion to Dismiss on a finding that the petition was time-barred by laches and petitioner's 

violation of N.J.A.C. 6:24-1.2. It is noted that respondent's motion also sought dismissal 

on its contention that the Commissioner lacks jurisdiction in the matter as it is a contract 

dispute and not one arising under school1aw. 

New Jersey Is An Equal Oppurtunil_v Emplvyer 
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The current matter was transmitted to the Office of Administrative Law on 

remand on December 9, 1986 pursuant to N.J.S.A. 52:14F-l ~ ~· The record was closed 

on January 7, 1986 upon receipt of the negotiated agreement from the Board which had 

been requested by the undersigned. 

A review of the Commissioner's decision reveals the reasons stated for remand 

are "that no stipulation of facts is set forth in the record" and "there is no discussion by 

the ALJ of the issue of whether the instant matter is one cognizable before the 

Commissioner." 

Concerning no stipulation of facts, the Prehearing Order entered on August 22, 

1986 states: 

The Board shall prepare a proposed Stipulation of Facts in 
triplicate and transmit same to petitioner • • • • Petitioner 
shall sign the Stipulation and transmit the original to the 
undersigned • . . • Petitioner shall note any proposed fact not 
stipulated after attempting to resolve any disputed fact 
proposal with respondent. Petitioner's placement on the 
1984-85 and 1985-86 salary guides shall be included. 

The Prehearing Order also states that "Discovery [1984-86 teacher guides and 

the 1985-86 negotiated agreem~ntl shall be attached to the Stipulation of Facts. Said 

Order also incorporates procedures related to respondent's Motion to Dismiss. 

Respondent's Notice of Motion to Dismiss was acknowledged in a letter to 

counsel for the parties under date of October 14, 1986, wherein reference was made to 

required responsive papers from petitioner pursuant to N.J.A.C. 1:l-9.2(c) and the movant's 

optional reply pursuant to~· l:l-9.2(d). Said letter also stated "The parties are also 

advised that the proposed Stipulation of Facts transmitted to petitioner by respondent 

with the letter under date of September 30, 1986 has not as yet been filed with the 

undersigned." Same were due September 19, 1986. 
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Related also to stipulation of facts, discovery, and responsive papers in 

opposition to respondent's motion is the comment of counsel for petitioner in his 

exceptions to the initial decision filed with the Commissioner, which states in paragraph 1: 

Tragically, the above decision i.s another of the recent "rush 
to judgment" decisions of the Office o! Administrative Law, 
with little or no concern for the facts or the law. The 
decision issued herein is an example of this rush to issue 
decisions with little or no care of the acts or lu·. 

Although reluctant, I am constrained to note that the facts counsel believes 

should have been reviewed by the undersigned was not considered because of counsel's 

failure to comply with the Prehearing Order by transmitting the Stipulation of Facts with 

Discovery attached, and further that the law counsel wished considered was not 

transmitted by him due to his violation of ~· l:I-9.2(c). It must be noted that 

dismissal of the petition did not result from sanctions Imposed pursuant to ~· 1:1-3.5 

due to counsel's "failure to give reasonable attention to the matter" or Cor "unreasonable 

failure to comply with any order of a judge or with any requirements of this chapter 

including ... briefs, •.. " 

Citing the Petition of Appeal at paragraphs three, five and six, petitioner did not 

note that respondent, in its Answer, disputed the salaries indicated in three and six, and 

denied the allegation in five. 

Notwithstanding that the Commissioner's decision did not address whether the 

petition should or would be time barred pursuant to laches and/or~· 6:24-1.2 if it is 

determined that jurisdiction Ues with the Commissioner, it must now be determined if this 

matter is properly within the COmmissioner's jurisdiction. 

Respondent's brief in support of Its 'Yiotion to Dismiss, timely-filed on October 1, 

1986, incorporates Its argument that the Commissioner of Education lacks jurisdiction to 

hear and decide this matter as it is a contract dispute. In support of its position, 

respondent eites Board of Education of Fair Lawn v. Mayor and Council of Fair Lawn, 143 
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N.J.~· 259 (Law Oiv. 1976), East Brunswick Board of Education v. !p. Council of East 

Brunswick, 48 !:!.d· 94 (1966), Pennetta & Sons, lnc. v. Board of Education of the Tp. of 

North Bergen, EDU 3648-82 (April 22, 1983), Salley v. Board of Education of the City of 

Newarl\., et al., 1984 ~· __ (November 8, 1984), Larsen v. Piscataway Bd. of Ed., 

1982 S.L.D. __ (February 18, 1982), rev'd State Board 1982 S.L.O. __ {October 6, 

1982), and Belleville Education Association v. Belleville Bd. of Ed., 209 N.J. Super. 93 

(App. Oiv. 1986). 

The contract matter referred to by respondent which would preclude the 

Commissioner from deciding this case, and which would effectively preclude the filing of 

a Petition of Appeal with the Commissioner by a teaching starr member or other 

employee who may be a party to the negotiated agreement, is "the procedure for resolving 

disputes of this nature ••• " (See C-1, Article 6 at page 6 of the Negotiated Agreement). 

This Article establishes a grievance procedure including binding arbitration. 

It is indisputable that where a controversy does not arise under the school laws, 

it is outside the Commissioner's jurisdiction even though it may pertain to school 

personnel. The cases cited by respondent, however, are clearly distinguishable from the 

instant matter. 

Fair Lawn sought a declaratory judgment in Superior Court, Law Division, 

concerning N.J.S.A. 54:4-75. Pennetta was a mechanical contractor seeking payment for 

an alleged breach of a performance contract by the Board. ~ was an action by a 

school custodian to recover damages resulting from a wrongful termination of his 

employment contract. The only dispute in Belleville was a legal interpretation of two 

collective negotiation agreements. 

East Brunswick clearly established the Commissioner's jurisdiction in a budget 

dispute. 

The substantive issue in the instant matter concerns a salary reduction allegedly 

in violation of petitioner's tenure rights. (See the Prehearing Order.) A resolution of this 
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dispute on the merits would not require a legal interpretation of the terms and conditions 

of employment as incorporated in the negotiated agreement. Article 6 simply provides a 

permissive process available to an employee or the Association consistent with its stated 

purpose in B: 

The purpose of this procedure is to seeure, at the lowest 
possible level, equitable solutions to the grievances which 
may from time to time arise affecting employees. Both 
parties agree that these proceedings will be kept as informal 
as may be appropriate at any level of the procedure and 
confidental. 

Article 6 cannot be construed to preclude petitioner from filing a Petition of 

Appeal with the Commissioner of Education or preclude the Commissioner from deciding 

any controversy or dispute arising under school laws. A contrary determination would be 

clearly inconsistent with the intent of the Legislature in the enactment of ~· l8A:6-

9, which states: 

The Commissioner shall have jurisdiction to hear and 
determine, ••. , all controversies and disputes arising under 
the school laws, .•• , or under the rules of the state board or 
of the commissioner. 

In summary, I FIND the instant matter to be one properly before the 

Commissioner of Education, and COMCLUDB, therefore, that respondent's :'tfotion to 

Dismiss for that reason shall be and is hereby DENIED. 

As previously stated, the Board action being contested herein is the reduction of 

petitioner's salary effective February I, 1986 and petitioner's contention that her salary 

beginning on that date, set at one-half time, should have been set at three-fifths time as 

it was during the previous school year. 

Stated another way, the Board contends petitioner's part-time employment 

status was three-fifths during 1984-85, tw~thirds during the period September 1, 1985 to 

January 31, 1986, and one-half for the period from February 1, 1986 to June 30, 1986. 

Petitioner does not dispute her employment status during 1984-85 or the period from 
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Sel,)tember 1, 1985 to January 31, 1986. Nor does petitioner dispute that her compensation 

was improperly calculated according t(! her part-time status as contended by the Board 

for all three periods. This dispute centers solely on whether her part-time employment 

status effective February l, 1986 was one-hal! time as the Board contends, or three-fifths 

time ~ petitioner contends. Salary adjustment upward if petitioner were to prevail on 

her contention would easily now from such a determination. 

It cannot be disputed that l,)etitioner was noticed by letters under dates of July 

24, 1985 and Sel,)tember 5, 1985 by an agent of the Board that her part-time eml,)loyment 

status for the 1985-86 school year would be two-thirds for the first five months and one

hal! time for the last five months. See C-2 and C-3. 

The Petition of Appeal was Ciled with the Commissioner of Education on May 14, 

1986 as l,)er the May 15, 1986 notice to attorneys from Seymour Weiss, Director, Bureau of 

Controversies and Disputes. See C-4. 

The 1986 New Jersey Lawyers Diary and Manual indicates a timely filing 

pursuant to N.J.A.C. 6:24-1.2 would require the occurrence of a cause of action on or 

after February 13, 1986. The question to be resolved, therefore, is whether the cause of 

action occurred before February 13, 1986 on or later than that date. Petitioner contends 

the cause of action occurred on or about February 15, 1986 when she received her 

paycheck for the period February 1 to February 15, 1986 pursuant to her pleadings in the 

Petition at paragraphs six and seven. Resl,)ondent contends in its brief that the cause of 

action occurred upon receipt of the July 24, 1985 and September 5, 1985 notices by 

petitioner of her part-time employment status for the 1985-86 school year. 

I hereby reject the contentions of both parties. The Board's contention is 

rejected as the impact of its intention incorporated in the aformentioned notices would 

not really be known as a matter of fact until the effective date of the schedule change on 

or about February l, 1986. ln other words, petitioner could not be expected to know if the 

schedule change resulted in a change of !,)art-time status to either one-hal! time or three

Citths time until the change was actually experienced. 
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This same rationale causes me to reject petitioner's contention. She knew, or 

should have known, that her compensation on or after February 1, 1986 would be on a one

half time basis. She also knew, or should have known, that her employment status 

effective February 1, 198,6 was either one-half or three-tiltflS when she actually 

experienced the schedule change. It was not necessary for her to wait to receive her 

paycheck on or after February 15 to determine or dispute her employment status. 

t FIND the cause of action to have occurred on or shortly after February 1, 1986 

and certainly prior to February 13, 1986. 

The Commissioner incorporated petitioner's exceptiollS to the initial decision in 

his decision and stated at 5: 

Further, petitioner claims her Petition of Appeal is grounded 
on asserted statutory violations, citing N.J.S.A. l8A:28-5. 
She argues that statutory violations are not subject to the bar 
of the administrative rule and relies on Lavin v. Hackensack 
Board of Education, 90 N.J. 145 (1982); Rutherford Education 
Association v. Rutherford Board of Education, 99 N.J. 8 
(1985); and North Mainlield Education ASSociation v.North 
Plainfield Board of Education, 96 N.J. 587 (1984) for this 
proposition. -

The above view was rejected by the State Board of Education in Meyer v. Board 

of Education of the Township of Wayne, 1983 ~· __ .(decided March S, 1983), 

wherein it reiterated at 7 from Gordon v. Board or Education of the Township of Passiac, 

1985 §.:bQ· __ (decided March 8, 1985) that "petitioners asserting violations of tenure 

and seniority rights were not excused from compliance with ~· 6:24-1.2," and 

further said that "although derived from statute, tenure and seniority rights are not 

absolute entitlements and therefore are not the kinds of statutory rights that render the 

91klay rule inapplicable under the New Jersey Supreme Court's deeisiollS in ~ and 

North Plainfield." 
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Consistent with the FINDING herein that the instant· matter is time-barred 

pursuant to ~· 6:24-1.2, l CONCLUDE that respondtmt's ·Motion is GRANTED, and 

the Petition of Appeal shall be and is hereby DISMISSED. .. , 

_ This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF' THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:14B-10. 

I hereby PILE this Initial Decision with Saul Cooperman for consideration. 

13-J~ /1J'l 
DAT . 

~AN 151987 

DATE 

DATE 
g 

JAN 161987 

'· 
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MARION HAGERTY, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD REGIONAL SCHOOL 
DISTRICT, UNION COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The record and initial decision on remand rendered by the 
Office of Administrative Law have been reviewed. Exceptions were 
timely filed by the parties pursuant to N.J.A.C. l:l-16.4a, b and c. 

Petitioner initially excepts to the determination of the 
ALJ that no hearing was necessary on remand, and she notes the three 
factual determinations that the Commissioner directed be addressed 
on remand as remaining unresolved. 

Further, petitioner finds the reasoning of the ALJ in the 
initial decision, ante, concerning his discussion of the N.J.A.C. 
6:24-1.2 issue herein "ignores the fact that until she rece1ved her 
paycheck on February 15th, Petitioner could not have known that her 
pay would not be commensurate with her unilaterally increased 
hours." (Petitioner's Exceptions, at p. 3) Petitioner relies on 
Stockton v. Trenton Board of Education, 210 N.J. Super. 150 (App. 
Div. 1986) in support of this contention and submits that Stockton 
mandates reversal and judgment i_n petitioner's favor. 

The· Board's exceptions maintain that the controversy_herein 
involves the interpretation of a contract and therefore lS not 
within the Commissioner's jurisdiction. The Board excepts to the 
ALJ •s determination that the matter lies within the purview of the 
Commissioner's jurisdiction, and it cites Board of Education of Fair 
Lawn v. Mayor and Council of FiJ.ir Lawn, 143 N.J. ·Super. 259 (Law 
Div. 1976) for the propoSltion that the Commissioner'sf.jurisdiction 
is limited to those disputes arising under Title 18A. The Board 
bolsters its contention that the instant matter is not cognizable 
before the Commissioner by citing East Brunswick Board of Education 
v. Tp. Council of East Brunswick, 48 N.J. 94 (1966) and Salley v. 
Board of Education of the city of NeWark. et al. , decided by the 
Comm1ssioner November 8, 1984. It submits that the initial decision 
should be reversed as to the finding of jurisdiction on the part of 
the Commissioner and an Order entered dismissing the Petition of 
Appeal. 

. Further, while the Board agrees that the petition is time 
barred under !i_,_J.A.C. 6:24-1.2, it does not agree with the 
determination of the occurrence of the cause of action. It is the 
Board's contention that the cause of action herein accrued upon 
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petitioner's receipt of the two notices stating the terms of 
employment for the 1985-86 school year, Exhibits C-2, dated July 24, 
1985 and C-3, dated September 5, 1985, respectively. The Board 
argues that any objection from petitioner to her position or pay 
"***would have to be filed within ninety (90) days of her receipt of 
those notices. Petitioner was aware at that time of the schedule 
and salary being offered. She worked within the schedule and at 
that salary from September, 1985 until May, 1986, before filing her 
Petition. Her complaint, therefore, is barred by the provisions of 
N.J.A.C. 6:24-1.2." (Board's Exceptions, at p. 2) The Board 
submits that the initial decision granting the Board's Motion and 
dismissing the Petition of Appeal should be affirmed. 

Upon a careful review of the record in toto, the initial 
decision on remand must again be rejected. 

Initially, it is observed that the Commissioner's decision 
dated December 8, 1986 noted the absence of the following: 

1. A determination as to whether this case is cognizable 
before the Commissioner of Education. 

2. A stipulation of fact requisite for granting summary 
decision pursuant to N.J.A.C. 1:1-13.2 or, lacking that, findings of 
fact by the ALJ. 

3. The Commissioner remanded the matter for further 
action on the above and for findings concerning the following three 
questions relating to the instant N.J.A.C. 6:24-1.2 issue: 

a. What was the workload for which 
petitioner was responsible as of the onset 
of school year 1985-86? 

b. Was the workload for which petitioner 
was to be responsible for the second 
semester, 1986, different from that which 
was made known to her at the outset of the 
school year 1985-86? 

c. If so, at what point, precisely, did 
petitioner become aware of the alleged 
discrepancy between her workload and salary 
as compared to her original obligation? 

As noted in the Commissioner's decision dated December 8, 1986, 
discussion of the dismissal issue must follow discussion of the 
jurisdictional matter. Upon his careful review of the record now 
before him, the Commissioner agrees with the ALJ that the matter is 
properly before him by virtue of N.J.S.A. l8A:28-5 and thereby 
N.J.S.A. l8A:6-9. The Commissioner adopts as his own the findings 
and conclusions of the ALJ as stated: 

The substantive issue in the 
concerns a salary reduction 
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violation of petitioner's tenure rights. (See 
the Prehearing Order.) A resolution of this 
dispute on the merits would not require a legal 
interpretation of the terms and conditions of 
employment as incorporated in the negotiated 
agreement. Article 6 simply provides a 
permissive process available to an employee or 
the Association consistent with its stated 
purpose in B: 

The purpose of this procedure is to 
secure, at the lowest possible level, 
equitable solutions to the grievances 
which may from time to time arise 
affecting employees. Both parties 
agree that these proceedings will be 
kept as informal as may be appropriate 
at any level of the procedure and 
confidental. (sic) 

Article 6 cannot be construed to preclude 
petitioner from filing a Petition of Appeal with 
the Commissioner of Education or preclude the 
Commissioner from deciding any controversy or 
dispute arising under school laws. A contrary 
determination would be clearly inconsistent with 
the intent of the Legislature in the enactment of 
N.J.S.A. 1BA:6-9, which states: 

The Commissioner shall have jurisdic
tion to hear and determine, ... , all 
controversies and disputes arising 
under the school laws, ... , or under 
the. rules of the state board or of the 
commissioner. 

In summary, I FIND the instant matter to be one 
properly before the Commissioner of Education, 
and CONCLUDE, therefore, that respondent's Motion 
to Dismiss for that reason shall be-and is hereby 
DENIED. (Initial Decision, an~e) 

With the jurisdictional matter resolved, the Commissioner 
can now consider the issue of dismissal under N.J.A.C. 6:24-1.2. It 
is noted that the ALJ granted summary deciston in his initial 
decision dated November 5, 1986. He did so determining the matter 
was time barred under N.J .A. C. 6:24-1.2 relying on the "(c)opies of 
letter (sic) under dates of July 24, 1985 and September 5, 1985 *** 
attached to respondent's Brief in Support of Motion, which were 
transmitted to petitioner by the Board's personnel specialist 
noticing her 1985-86 salary adjustments effective September 1, 1985 
and on or about February 1, 1986 related to adjustments in her 
teaching assignment***·" (Initial Decision dated November 5, at 
p. 2) It is further noted that of the AW's own admission in the 
decision on remand "dismissal of the petition did not result from 
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sanctions imposed pursuant to ~J.A.C. 1:1-3.5 due to counsel's 
'failure to give reasonable attention to the matter' or for 
•unreasonable failure to comply with any order of a judge or with 
any requirements of this chapter including *** briefs, ***' ." 
(Initial Decision on Remand, dated January 13, 1987, quoting 
N.J.A.C. 1:1-3.5) 

Finally, the Commissioner observes that the ALJ's decision 
on remand decided the N.J.A.C. 6:24-1.2 issue, having prefaced his 
findings with the statement, "It cannot be disputed that petitioner 
was noticed by letters under dates of July 24, 1985 and September 5, 
1985 by an agent of the Board that her part-time employment status 
for the 1985-86 school year would be two-thirds for the first five 
months and one-half time for the last five months. See C-2 and 
C-3." (Initial Decision on Remand, ante) 

The Commissioner does, in fact, observe th<~;t such. finding 
is in dispute, as did counsel for petitioner 1n his timely 
exceptions to the November 5, 1986 initial decision filed with the 
Commissioner on November 17, 1986, "***It also does not appear to be 
in dispute that the letters relied upon by the Board as its contract 
argument were never signed nor returned by Mrs. Hagerty.)***" 
(emphasis supplied) (at p. 3) Petitioner's counsel again 
challenged the determination of the ALJ disallowing a hearing on 
factual findings in his timely exceptions to the Decision on Remand, 
which are incorporated herein by reference and summarized above. 

The Commissioner now finds that contrary to his explicit 
directives concerning what matters were to be examined on remand, 
the ALJ, in his letters to counsel dated December 23, 1986 and again 
following written objection from counsel for petitioner. on 
January 9, 1987, precluded the 'submiss.ion of either ·further 
documentary submissions or further hearings on the factual 
contentions between the parties. to which counsel for petitioner 
objected and eventually requested interlocutory review. 
Unfortunately from the perspective of exped·ition of this matter, 
petitioner's request, while apparently meritorious, was untimely. 
It is entirely clear that the sole matter the ALJ was willing to 
consider on remand was the jurisdictional issue, with which he 
complied. 

r. 
Absent the ALJ's acceptance of documents marked C-2 and C-3 

into the record as uncontroverted evidence in granting the Board • s 
Motion for Summary Decision as a sanction pursuant to N.J.A.C. 
1:1-3,5, which the ALJ states in his decision on remand, was not the 
basis for his initial decision dated November 5, 1986, the~have 
been made no factual findings in this matter which would permit 
summary decision under N.J.A,C, 1:1-13.2. That section states: 

1:1-13.2 Motion and Proceedings Thereon; 
Reviewable by Agency 

(a) The motion for summary decision shall be 
served with briefs and with or without supporting 
affidavits. The decision sought shall be 
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rendered if the papers a'nd discovery which have 
been filed, together with the affidavits, if any. 
show that there is no genuine issue as to any 
material fact challenged and that the moving 
party is entitled to prevail as a matter of law. 
The judge shall fin~~- facts. and state the 
conclusions in accordance with N.J.A.C. 1:1-16.3. 
A summary decision may be rendered on any issue 
in the contested case although there is a genuine 
factual dispute as to other issues. (emphasis 
supplied) 

See also, Judson v. Peoples Bank & Trust Co. of Westfield, 17 N.J. 
67 (1955) which states: 

If party opposing motion for summary judgment 
offers no affidavits or matter in opposition, or 
only facts which are immaterial or of an 
insubstantial nature, court may grant summary 
judgment by taking as true the statement of 
uncontradicted facts in papers relied upon by 
movant, if such papers do not themselves 
otherwise show existence of issue of material 
fact. R.R. 4:58, 4:58-3 to 4:58-5; Fed. Rules 
Civ. Proc. rules 1 et ~· 56(£), 28 u:S:C.A-.--

(emphasis supplied) 

Those letters. C-2 and C-3, which are unsigned copies and 
upon which the ALJ relies in both his initial decision dated 
November 5, 1986 and his initial decision on remand dated 
January 13, 1987 in making his determination to dismiss the Petition 
of Appeal as being out of time, do not represent official documents 
that. constitute reliable evidence upon which either he or the 
Commissioner can rely, absent a 'hearing or a signed stipulation of 
fact between the parties. 

The Commissioner in no way condones counsel for 
petitioner's failure to conform with the pre-hearing schedule 
established by the ALJ for the production of discovery. 
Notwithstanding that fact and absent the ALJ's reliance upon 
N.J.A.C. 1:1-3.5 neither can the Commissioner shnction the 
admittance into the record of documents that have no proof of 
reliability. The Commissioner is left with no other choice but to 
remand this matter, yet again, for resolution of the matters set 
forth in his Decision dated December 8, 1986, as supplemented herein. 

Cor.sequently, the initial decision is rejected and remanded 
for further action consistent with this Decision and the original 
remand of December 8, 1986. 

February 19, 1987 

Settled September 4, 1987 
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OFFICE OF ADMINISTRATIVE LAW 

INITIAL DECISION 

IN THE MATTER OF THE TENURE HEARING OAL DKT. NO. EDU 6460..85 

OF THOMAS DICERBO, SCHOOL DISTRICT AGENCY DKT. NO. 321-9/85 

OF MANCHESTER REGIONAL HIGH SCHOOL, 

PASSAIC COUNTY 

and 

THOMAS DICERBO 

Petitioner, 

OAL DKT. NO. EDU 6458-85 

AGENCY DKT. NO. 323-9/85 

v. 

MANCHESTER REGIONAL IDGH SCHOOL 

BOARD OF EDUCATION, 

Respondent. 

and 

OAL DKT. NO. N/A IN THE MATTER OF MANCHESTER 

REGIONAL IIIGH SCHOOL BOARD OF PERC DKT. NO. CQ-86-18-28 

EDUCATION AND MANCHESTER REGIONAL (Consolidated) 

HIGH SCHOOL EDUCATION ASSOCIATION 

Lawrence S. Schwartz, Esq., for petitioner 

(Schwart:<:, Pisano, Simon & Edelstein, attorneys) 

Sheldon H. Pincus, Esq., {of respondent 

(Bucceri and,Pincus, attorneys) 

New Jersey Is An Equal Oppurtunity Employer 
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OAL DKT. NOS. EDU 6458-85 and EDU 646~-85 

Record Closed: November 7, 1986 Decided: December 22, 1986 

BEFORE SYBn. R. MOSES, ALJ: 

Procedural History 

This matter comes before the Office of Administrative Law (OAL} as the result oi a 

consolidation of several actions filed by the Board of Education of Manchester Regional 

High School District (Board) and Thomas DiCerbo (DiCerbo or respondent). All charges 

arise out of an allegation that Mr. DiCerbo organized an unauthorized ski trip for students 

of Manchester Regional High School in January 1985, during which students consumed 

alcoholic beverages with Mr. DiCerbo's knowledge. 

On June 20, 1985, the Board resolved to withhold DiCerbo's salary and adjustment 

increments for the 1985-86 school year, alleging conduct unbecoming a teacher. The 

Board alleged that DiCerbo permitted the consumption of alcoholic beverages by students 

on a trip to Lake Placid, in January 1985, which DiCerbo organized and conducted. On 

July 19, 1985, the Manchester Regional High School Education Association (Association or 

MEA) filed an unfair labor practice charge against the Board with the Public 

Employement Relations Commission (PERC}, alleging that the Board violated the New 

Jersey Employer-Employee Relations Act (Act) when it withheld Mr. DiCerbo's salary 

increments for the 1985-86 school year. 

On August 9, 1985, the director of unfair labor practices of PERC issued a 

complaint and notice of hearing. On August 30, 1985, the Board filed an answer denying 

the allegations of the unfair labor practice complaint. 

On August 15, 1985, the Board certified tenure charges against DiCerbo, alleging 

conduct unbecoming a teacher and insubordination. On August 23, 1986, the Board 

resolved to suspend DiCerbo without pay from his teaching position, effective September 

1, 1985. The resolution and certification of charges was served on DiCerbo, pursuant to 
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OAL DKT. NOS. EDU 6458-85 and EDU 6460-85 

N.J.S.A. 18A:6-ll, on September 10, 1985, charging him with insubordination and conduct 

unbecoming a teacher. 

On September 13, 1985, DiCerbo filed a petition with the Commissioner of 

Education alleging that the Board was arbitrary, capricious and unreasonable when it 

withheld his increment. On September 24, 1985, the Association filed an amended unfair 

labor practice charge with PERC, alleging that the tenure charges were in retaliation 

against both DiCerbo and the Association's activity. On September 30, 1985, DiCerbo 

filed an answer to the tenure charges, denying the allegations and urging that PERC had 

primary jurisdiction to decide the matter. On October 3, 1985, the Board filed an answer 

with the Commissioner to DiCerbo's petition concerning withholding of increments. The 

matter was forwarded to the OAL during October 1985 for determination as a contested 

case, pursuant to N.J.S.A. 52:148-1 !!1 ~·and N.J.S.A. 52:14F-l et ~· 

On October 28, 1985, the Association filed a motion to consolidate the matters 

before PERC. On November 1, 1985, the Board filed a response and a cross-motion before 

PERC, asking it to defer jurisdiction on the unfair labor practice claim and to transfer the 

case to the Commissioner of Education. The Board also moved before the Commissioner 

of Education for an Order consolidating the unfair labor practice charge pending before 

PERC with the tenure charges pending before the Commissioner, which consolidated case 

would be heard by an administrative law judge at the OAL. 

On December 10, 1985, ~1\e chairman of PERC, pursuant to N.J.A,C. 1:1-14.4, 

referred the motions to this judge for initial determination, subject to the Commission's 

review. 

On January 23, 1986, I issued an Order on the motions for consolidation and to 

determine predominant interest. I agreed with the parties that consolidation was 

appropriate and ordered that the unfair labor practice complaint filed by Mr. DiCerbo 

with PERC be consolidated with the appeal by Mr. DiCerbo of the denial of his 1985-86 

increments (Thomas DiCerbo v. Manchester Regional High School Board o£ Ed.} and with 

the tenure charges Ciled against Mr. DiCerbo by the Board {In the Matter of the Tenure 
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Hearing of Thomas DiCerbo, School District of Manchester Regional High School, Passaic 

County). I further ordered that the Commissioner of Education had predominant interest 

·in this matter; that issues arising from the January 1985 ski trip and any conduct of :'1/!r. 

DiCerbo relating thereto were the predominant issues; and that the Commissioner of 

Education had authority to issue a final decision on those issues. My Decision and Order 

of January 23, 1986, is attached to this Initial Decision and fully incorporated herein as if 

set forth at length. 

On January 31, 1986, the Association filed exceptions to that decision, and on 

February 6, 1986, the Board filed a response. The Commissioner of Education affirmed 

the Initial Decision. On April 18, 1986, the chairman oC PERC affirmed the Initial 

Decision, except for its reversal of that part of the order which said "if there are 

sutricient legal grounds to withhold the increment and/or suspend Mr. DiCerbo pursuant to 

the education law, then any legal grounds for anti-union animus will become moot." It 

directed application of the legal standards enunciated in In re Bridgewater Tp., 95 N.J. 

235 (1984). 

On March 20, 1986, respondent moved to dismiss the tenure charges based on failure 

to comply with~ l8A:6-11, election of remedies, waiver and estoppel. The Board 

responded on April 3, 1986. A decision on the motion was reserved pending completion of 

the hearing. 

Notwithstanding the exceptions filed to the decision on predominant interest, a 

prehearing conference took place on February 4, 1986. It was agreed that the following 

legal issues had to be determined: 

A. Issues raised by the Board: 

1. Whether the Board acted in an arbitrary, caprtctous and/or unreasonable 

manner in withholding Mr. DiCerbo's 1985-1986 increment. 

2. If the answer is yes, to what remedy is Mr. DiCerbo entitled. 
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3. Whether the tenure charges, if proved, encompass conduct unbecoming a 

teacher and/or insubordination. 

4. If the answer to that question is yes, what is the appropriate sanction to be 

imposed upon Mr. DiCerbo. 

B. l'ssues raised by DiCerbo: 

1. Were the tenure charges filed in ret!iliation for :\oir. DiCerbo's filing unfair 

labor practice charges against the Board. 

2. Were the standards of conduct applied to Mr. DiCerbo which led to both 

actions or the Board different from those previously applied to other staff 

members. 

3. Were the standards of conduct applied to Mr. DiCerbo which led to both 

actions of the Board different from those previously applied to members of the 

Board of Education. 

4. Whether the Board's actions violated Mr. DiCerbo's rights to privacy, pursuant 

to the 9th and 14th Amendments to the United States Constitution. 

5. Whether the tenure charges should be dismissed for failure to have been 

perfected, pursuant to N.J.S.A. 18A:6-11 (specitically, improper service and 

delay of transmittal to Mr. DICerbo and to the Commissioner of Education). 

6. Are the instant tenure charges barred under the doctrines of election of 

remedies, waiver and/or estoppel because of the withholding of increment in 

June 1985 prior to the filing of tenure charges? 
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7. Do the actions of the Board constitute violations of the Employer/Employee 

Relations Act,~ 34:13A-5.4(a)l, 3, 4, 5 and 7. 

8. If the answer is yes, what is the appropriate remedy. 

' Counsel agreed that for all issues arising under tenure statutes and regulations, the 

Board was the petitioner and Mr. DICerbo was the respondent. It was agreed that the 

Board would present its evidence first and had the burden of proof by a preponderance of 

the competent and credible evidence in regard to education law questions. Counsel 

agreed that for all issues arising under the appeal of the denial of increment and the labor 

law statutes, the petitioner was Mr. DICerbo and the respondent was the Board, with the 

same burden of proof by a preponderance of the competent and credible evidence. 

Hearings commenced on June 23, 1986, and continued on June 24, 25, and August 5, 

1986. Initial briefs and responses were filed pursuant to a schedule agreed upon between 

the parties and this judge. The record closed on October 7, 1986. As the result of the 

extremely complex legal issues In this matter and the extensive record, an Order of 

Extension granting more time within which to file this Initial Decision was signed on 

November 21, 1986. 

n 
Witnesses and Bvidenee 

A list of those persons who testified on behalf of the Board and on behalf of Thomas 

DiCerbo is attached to this Initial Decision and designated Appendix A. 

A list of those exhibits admitted jointly into evidence is attached to this decision 

and designated Appendix B. A list of those exhibits moved into evidence or marked for 

identification by DICerbo is attached to this decision and designated Appendix C. A list 

of those exhibits moved into evidence or marked for identification by the Board is 

attached to this decision and designated Appendix D. 
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m 
Analysis of Testimony 

The Board relied heavily on the testimony of Mr. Galese, superintendent of schools, 

and Mr. Catalano, principal of the high school, as well as on testimony of various students. 

Mr. Galese testified that he did not learn about the ski trip until late March 1985, when 

Elsie Gould, a parent of one of the seniors and a secretary in the central oCfice, told him 

about the January trip. Ms. Gould spoke to Galese because of concern about the spring 

senior trip. She had not expressed any concern in January or February about the ski trip 

or about students carrying cases of beer onto the bus. 

After speaking to Ms. Gould, Mr. Galese spoke to Catalano, who knew nothing of the 

ski trip to Lake Placid, and asked him to investigate. Mr. Catalano spoke to various 

students about the trip, including J. S., the student who became ill on the trip. As a result 

of Catalano's investigation, Mr. Galese testified he learned that Thomas DiCerbo, a 

teacher at the high school and president of the Association, organized the trip to Lake 

Placid, collected the money and held meetings during and after school to discuss the trip. 

Mr. Galese discovered that students drank beer on the bus going up and coming back and 

that J. S. became ill. The students said that DiC~rbo told them that there would be "no 
hard stuff" and that he would take care of the beer. As a result of this information, 

Galese asked for a special meeting with the Board. 

DiCerbo called Galese at 9:30 p.m. on April 3, asking for a meeting. He admitted 

that the trip did occur but asserted that it had nothing to do with the school and that he 

was not responsible for the students while at the ski resort. Galese had a meeting with 

DiCerbo, Mr. Spreen, Mr. Nicholson and Mr. Brown on April 4. 

Mr. Galese had a list oC questions for DiCerbo to answer, but Mr. DiCerbo did not 

want to respond to the questions until he knew who had complained about the trip. 

DiCerbo stated that Galese had no right to ask anything about the trip since it was not 

school sponsored. Mr. Galese said he read the entire list of questions to Mr. DiCerbo, who 

did not choose to answer them even when Galese repeated the questions one at a time. 
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Galese insisted he told DiCerbo to answer the questions so he could determine if 

something untoward had occurred. Galese denied telling DiCerbo he did not have to 

answer the questions. He stated he told DiCerbo he could or could not answer but that 

the report would refiect whether he had responded. 

No member of the administration knew of the January ski trip before Ms. Gould 

spoke to Galese. DiCerbo never sought Board approval and did not ask permission to 

discuss the trip or to solicit money during school and on school property. After the April 

4 meeting with DiCerbo, Galese recommended that the Board dismiss DiCerbo based on 

the gravity of the situation, which included students drinking and unsupervised collection 

of funds in the school. Galese was concerned because he thought DiCerbo had consumed 

beer in front of the students and had discussed the purchase and drinking of beer in or 

after his Biology 2 class. He was also concerned about students drinking beer on the bus, 

when DiCerbo was present. He first recommended that Mr. DiCerbo's increment be 

withheld, which was done in June 1985. He then felt that Mr. DiCerbo's conduct 

warranted filing of tenure charges. Mr. Galese felt that Mr. DiCerbo was insubordinate at 

the April 4 meeting because he refused to give any information about the trip. 

Mr. Galese was present while Mr. Catalano took statements from students, but he 

denied trying to intimidate the students. He had no recollection of telling J. M. that she 

did not have to sign the statement but ti:Jat she could be subpoenaed. The mothers of :\1. 

and V. came to see him because they were concerned that their daughters would be 

ostracized by other students if the oth.er students learned of the statements. None of the 

parents of the students interviewed by Mr. Catalano were advised of the interviews and 

the subsequent statements. Mr. Galese was clearly uncomfortable in answering questions 

concerning the meetings with students. 

It is uncontroverted that the entire policy manual that deals with school trips (P-10) 

is not distributed annually to the teaching statr and in September 1984 was made available 

only in the library. It is now missing and has been lost or misplaced. Mr. Galese pointed 

out that the teachers get a faculty manual which contains the field trip policies. 
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Mr. Galese relied heavily on the school field trip policy in saying that if a teacher 

has a student at his home or on a canoe trip, that would constitute a Cield trip of which 

the administration should have been notified. Galese denied knowing that members of the 

Foreign Language Department took students on trips to . Europe, although he has since 

learned that none of the foreign language teachers who took students to Europe on 

unapproved trips had tenure charges filed or increments withheld. Mr. Galese was very 

uncomfortable in answering questions concerning Foreign Language Department trips. He 

said they could be distinguished from the DiCerbo trip because money was not collected 

and discussions were not held on school property; the trips involved very small groups 

organized by parents. He further pointed out that the teachers went along as chaperones 

and/or escorts, which DiCerbo refused to do. 

Mr. Catalano investigated the trip and interviewed individual students. DiCerbo 

told him the trip had nothing to do with the high school, there was no drinking and no 

damage, and the students were on their own. DiCerbo did not stay in the hotel with the 

students and felt he should not have been expected to be a chaperone. 

Mr. Catalano had statements !)repared by the Board's attorney for the students' 

signatures. He said the students signed them of their own free will and that he did not 

force, intimidate or threaten the students. Mr: Catalano did not speak to any of the 

parents before taking the statements from the students or asking them to sign the typed 

statements. Forty of the 47 individuals listed on P-27, the money collection list, were 

students at the high school in January 1985. I found Mr. Catalano a credible, but 

frightened, witness who was not tenured in the school system. Adoption of his testimony 

must be tempered by that fact. 

The testimony of Karen Ritchie, owner of Belmont Travel, is basically 

uncontroverted. Mr. DiCerbo spoke to her in late 1984 about taking a group of friends and 

young people skiing. She worked through a wholesaler, Ski Safaris, to arrange a bus to and 

accommodations at Lake Placid. Three "camps" were given, including two free trips to 

Mr. and Mrs. DiCerbo. Ms. Ritchie specifically asked DiCerbo if the Board approved the 

trip, and he said it had nothing to do with the school. He gave her the list of names of 
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teenagers and young adults, and the individual checks and/or cash payments, for which she 

gave him receipts. Each participant signed a contract, which went directly to Ski Safaris 

and which contained nothing concerning minor children. 

Ms. Ritchie said tha\ two representatives of Ski Safaris were present on the bus, 

both going and coming, and were with the group the entire time in Lake Placid. The bus 

left after 5 p.m. on January 25, 1985 from 335 Belmont Avenue, Haledon. Ms. Ritchie 

received no complaints from parents, students, Ski Safaris, the Ramada Inn in Lake Placid 

or the bus company. A representative of the Ramada Inn said the group was very well 

behaved and would be welcomed back. 

The students' testimony differed on some major factors, but all testified that some 

students drank beer on the bus ride up and back. Those students were sitting from the 

middle to the back of the bus, while Mr. DiCerbo sat in front of the bus. The students 

agreed that Mr. DiCerbo held a meeting shortly before the trip, either after school or 

after biology class, and told them that this was not a school-sponsored trip and that he 

would not be a chaperone and was not responsible for them. The students agreed that Mr. 

DiCerbo collected the money before school, during lunch period, after class or after 

school. Most of the students agreed that Mr. DiCerbo walked to the back of the bus at 

least once during the trip to Lake Placid but said nothing about beer drinking. 

Mr. DiCerbo never told the students during any discussion, including the final 

meeting, not to bring alcohol or beer. All agreed he told the students he was bringing 

beer, but there is a dispute about what he said concerning students bringing beer. Some of 

the students were candid in responding to questions concerning whether DiCerbo saw the 

students drinking on the way up, saying "I guess so" or "How could he miss it?" Others 

denied seeing him walk through the bus (contrary to Mr. DiCerbo's testimony} or stated 

that he did not go to the back of the bus. They all agreed that on the way back, Mr. 

DiCerbo told the students to stop drinking, asserting they had nothing to lose while he had 

a lot to lose. 
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The testimony of z. H., a most impressive witness, combined with the testimony of 

L. M. and B. v., convinces me that the students were intimidated and frightened into 

signing the statements presented to them after the Catalano interviews. Z. H. conceded 

that he drank beer on the trip. He Celt that if he did not sign the statement, Mr. Catalano 

would not help get him into college. z. H.'s testimony confirmed and limned the 

testimony of the other students in regard to the pre-trip meeting in DiCerbo's biology 

room. Mr. DiCerbo told them he would not be a "keeper" or chaperone for the students, 

as they had to act as adults because it was not a school-sponsored trip. Z. H. never told 

DiCerbo he was bringing beer on the trip, never saw DiCerbo with a beer and never 

received a beer from him. 

Both L. M. and B. Y. testified they were intimidated into signing the statements 

because either Mr. Catalano or Galese told them that if they did not sign, they would be 

subpoenaed to testify in court. B. V. and J. M. testified that at the meeting before the 

trip Mr. DiCerbo told the students that if they brought beer, he had to know about it. He 

also told them he was bringing beer, but it was tor his friends, who were of age, to drink. 

All the students agreed that Mr. DiCerbo never told them not to bring beer. They all 

testified that the students concealed the beer and other alcoholic beverages by bringing 

them on the bus in bags and coolers and by drinking behind the tall bus seats and not in the 

aisles. 

Thomas DiCerbo testified on hill own behalf. He has been president of the MEA 

since July 1984. Prior to that time, he was on the negotiating team and served as 

grievance chairman. Mr. DiCerbo's testimony can be divided into three parts. He 

explained the ski trip, he discussed the aftermath of the ski trip and he discussed the 

relationship between the Association and the Board. 

In the fall of 1984, an ad hoc committee was set up by the Board, at Mr. DiCerbo's 

request, to clear up problems between the Board and teaching staff. Mr. DiCerbo told Mr. 

Havlin, vice president of the Board, that he was taking a ski trip with his friends and that 

some students would be going on the trip. rn September 1984, Mr. DiCerbo spoke to 

Belmont Travel about a ski package at reasonable rates for himself and some of his 
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friends. After reviewing information, he decided that Ski Safaris offered a good trip to 

Lake Placid. He distributed brochures to students who had asked if he were going to 

conduct a ski trip. (Mr. DiCerbo had previously gone with students on other. ski trips.) 

Mr. DiCerbo collect~ money for the trip before and after school and before and 

after classes. He took the money to Belmont Travel and received receipts. He held one 

meeting after school in his room the day before the trip. The meeting was attended by 50 

percent o! the students going on the trip. He told them where and when they should meet, 

that this was not a school-sponsored trip, that he was not their chaperone and that he 

expected them to act like adults. He said that if they really needed him, he would be 

available. Mr. DiCerbo conceded that the Ski Safaris brochure said that alcohol was 

allowed and conceded that students asked him if he was bringing beer. He told the 

students that he was bringing beer but that no hard liquor would be allowed. He did not 

tell the students it was all right for them to bring beer. 

Mr. DiCerbo denied MY responsibility for arranging the trip, saying that it was all 

done by Belmont Travel Md Ski Safaris. He pointed out that the bus left from a 

commercial establishment, not from the school. DiCerbo arrived at 4:30 p.m. on January 

25, 1985 with a ease of beer he had purchased for his friends and with soda for the 

students. He denied purchasing or supplying beer for students. As he waited for his 

fl"iends, DiCerbo saw students (and othe~) unpacking skis, luggage and coolers and piling 

these items all over the parking lot. When the bus arrived, representatives of Ski Safaris 

were on hand. Skis and suiteases were put in the luggage compartment, and coolers and 

bags were put in the bus. D!Cerbo said he did not see MY alcoholic beverages in the 

parking lot or on the bus. He sat in the front of the bus and most of the students sat near 

the back. 

DiCerbo said the bus was dark on the trip to Lake Placid. He went to the back of 

the bus once, to go to the bathroom. He became angry because the students locked the 

bathroom while he was in it, and therefore he went right back to the front of the bus. He 

did not observe or MY students drinking alcohol during the trip. He ate, drank coke and 

listened to his Sony Walkman. 
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On arrival at Lake Placid, Mr. DiCerbo went to his room, which was across the road 

from the building in which the students were staying. He saw students swimming that 

night, but saw no alcoholic beverages at the pool. 

On Saturday morning he went by bus with the students to White Face Mountain. He 

intended to ski but did not because he saw J. S. having an epileptic seizure at the ski lift. 

He turned J. s. on his side so that he would not swallow his tongue and went in the 

ambulance with him to the hospital. He stayed with him for several hours until J. felt 

better. He called Mrs. S. and explained the situation to her. J. S. checked himself out of 

the hospital in the afternoon and returned to the hotel. During the evening, DiCerbo 

cheeked on him two or three times and called J. S.'s parents to tell them that J. was 

doing wen. 

On Saturday evening, Mr. DiCerbo received an emergency call that his own son was 

sick. He was very upset and did not pay much attention to the students, other than to 

note they were not intoxicated. There were no complaints made at the hotel, and the 

students were very well behaved. 

The bus left for the return trip at about 3:30p.m. on January 27, 1985. !twas dark 

in the bus. About one hour into the trip, Ml'. DiCerbo walke<2 to the back of the bus after 

the bus driver told everyone to keep the noise down. He then saw a couple of students 

drinking beer and became irate. He was disappointed with the students and yelled at 

them. He told them he had treated them like adults and therefore they should act like 

adults. They had nothing to lose, but he did. Mr. DiCerbo asked two of his friends to 

collect the beer and other alcoholic beverages. When the bus arrived in Haledon, he drove 

J. S. home and discussed with J. S.'s parents what had happened to him. 

Mr. DiCerbo thought nothing more about the ski trip until March 1985 when he 

learned that Galese and Catalano were asking questions about DiCerbo and the trip. 

DiCerbo met with Catalano at the end of March 1985, and Catalano told him that the 

superintendent had been called by a parent in regard to the trip and therefore they were 

checking it out. 
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At 9:30 p.m. on April 3, 1985, DiCerbo called Galese at home and asked for a 

meeting. DiCerbo said Galese was reluctant to meet with him, but DiCerbo pressed him 

by threatening court action. Galese then arranged a meeting for 3 p.m. the next day. 

DiCerbo described ~he April 4, 1985 meeting. Mr. Galese, Mr. Spreen, :\1r. 

Nicholson, Mr. DiCerbo and his representative, Mr. Brown, were present. Galese told 

DiCerbo that first a parent and a member of the Board and then the entire Board had 

called about the ski trip. He told DiCerbo that the Board was concerned that there had 

been drinking on the bus. DiCerbo denied that there had been and told Galese the ski trip 

was not a school trip. Mr. Galese had a list of questions for DiCerbo to answer but said he 

did not have to answer the questions if he did not want to. DiCerbo chose not to answer. 

At this meeting, Galese revealed his philosophy concerning trips. He said that a field trip 

consists of any teacher contact with a student outside the building, and parental and 

Board permission are needed. 

DiCerbo said that after the April 4 meeting, he spoke to members of the Board, who 

said they were not aware of this investigation. ln fact, he filed a grievance (R-11), which 

the superintendent denied. He then pursued the grievance to the Board in May 1985, but 

no action has been taken to date. 

Mr. DiCerbo was very self-righteo~;~s during his testimony, asserting time and again 

that he had done nothing wrong. He felt he was not responsible for children whose parents 

gave them alcohol which he did not see. He felt he was being pre~ented from associating 

with persons with whom he wanted to associate. Consistently throughout his testimony he 

denied being the organizer of the trip and denied having responsibility for the trip. He 

said he made it clear to the students that they were on their own and that he would not be 

their chaperone. Therefore, he never checked the coolers that went on the bus to see if 

they contained beer. 

Although I find Mr. DiCerbo sincere, I Cind him lacking in judgment. He allowed his 

friends to drink beer in front of the students and testified that he did not know if that was 

setting a good example for 16- to 17-year-oids. He even conceded that he told the 
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students he was going to bring beer for his friends and, when pressed, said he had no 

recollection if he told the students they could not bring beer. He said he did not 

investigate the children because he was treating them like !!dults. He asserted his only 

role on the trip was to help people and to be a facilitator. He was not going as a teacher, 

but just !I.CI another person on the trip. Mr. DiCerbo adamantly denies knowing whether 

the students were drinking on the bus going to Lake Placid, yet he conceded he did not 

look to see if the students were drinking. Mr. DiCerbo feels that the ski trip was "his 

personal affair and a private situation." 

Mr. DiCerbo testified about the relationship between the MEA and the Board. He 

became president of the Association in July 1984, but as early as April 1984, he went to a 

public meeting of the Board where he was not allowed to speak and was threatened with 

removal by the police. 

In August 1984, Mr. DiCerbo asked for a meeting with the Board, urging that a 

committee of Board members and teaching staff be established to clear up problems and 

to facilitate communications with the superintendent of schools. An ad hoc committee 

was set up with an agenda that included staff morale, treatment of students by Board and 

administration, grading procedures and conflict between the principal (Mr. Spreen) and the 

superintendent. The committee met monthly' in August, September, October and 

November 1984 but has since ceased to function. DiCerbo testified that Mr. Peters 

(president of the Board) told him the committee is not functioning because Mr. Galese 

felt he could handle things himself. Mr. DiCerbo said that Mr. Galese told him he did not 

appreciate public discussion of problems between Mr. Spreen and himself and did not want 

DiCerbo to speak to Board members without his permission. DiCerbo asserted that Mr. 

Galese said he expected DiCerbo to be his friend, but if DiCerbo would not be his friend, 

Galese would get him on insubordination. DiCerbo asserted that Mr. Galese always 

insisted that he was the boss and that even if the faculty liked Mr. Spreen, there would be 

trouble if they did not cooperate with Galese. 

DiCerbo explained the Association's vote of no confidence in Superintendent Galese. 

!t was based on the fact that for three years he had sent directives to his stafC without 
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leaving his office, that Mr. Galese had asked staff for input into a report and then had 

refused to let them see the report, that staff was upset by Board ridicule of students and 

parents at Board meetings and that teachers were harassed by Galese. DiCerbo asserted 

that Galese responded to the vote by repeating that if DiCerbo ever brought up the 

situation with Spreen, Gal~;~Se would get DiCerbo on insubordination since he was the boss. 

In DiCerbo's opinion, staff morale was very low because they were frightened and unhappy 

with the atmosphere in the school. 

'<Jr. Nicholson, Mr. Brown and Mr. Spreen testified about the April 4, 1985 meeting 

in the superintendent's office. Mr. Nicholson was quite certain that when Galese asked 

DiCerbo to answer a list of questions he said, "You may choose not to answer these 

questions." Nicholson, a credible witness, said that Galese read the list of questions 

through and then read them one at at time, at which point DiCerbo said no or shook his 

head, refusing to answer. Mr. Nicholson testified he had a conversation with Mr. DiCerbo 

on August 30, 1985 when DiCerbo was removing some of his material from the school. 

DiCerbo told Nicholson (and Catalano) that the students had brought liquor or beer of 

their own volition and that the parents knew it. 

'<Jr. Brown accompanied Mr. DiCerbo to the April 4 meeting as a 

friend/representative. He concurred with Mr. Nicholson's version of what Galese said to 

DiCerbo about answering the questions. In Mr. Brown's opinion, Mr. DiCerbo was given a 

choice of whether to answer the questions. He advised DiCerbo, as his teacher 

representative, not to answer the questions without legal representation. 

Mr. Spreen was formerly principal of the high school and since 1985 has been 

assistant superintendent for curricUlum and funding. His version of the April 4 meeting is 

on "all fours" with that ot Nicholson and Brown. Spreen was quite sure that Mr. Galese 

said, in a jovial manner, "if I were you, I wouldn't answer them either," when referring to 

the questions. Mr. Spreen said that he told Harold Peters, president of the Board in early 

July 1985, that the DiCerbo situation was the equivalent of a witch hunt and/or was 

related to DiCerbo being a very vocal president of the Association. He conceded that Mr. 

Peters felt that teachers have an obligation to prevent minors from drinking at any time 
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or any place. During this conversation, Mr. Peters tried to resolve the situation, telling 

Spreen that if DiCerbo accepted the loss of increment, it would be over. Peters told 

Spreen chat Galese was pursuing the ease. Spreen conceded that Galese denied that, 

saying it was being pursued on the advice o! the Board's attorney. Mr. Spreen was a 

credible witness, who did not deny that he had problems with Galese. 

Four teachers testified about the relationship between the Association and the 

Board. The guidance counselor, Ann Smith Hughes, said that the MEA was not in 

agreement with Galese's field trip policy, feeling it would deprive the teachers of their 

civil rights. She was not familiar with the ski trip, but was familiar with foreign language 

trips which had been going on for at least 15 years and which were handled by outside 

agencies in conjunction with members of the Foreign Language Department. It was 

stipulated that Mr. Phillips's testimony would be identical to that of Ms. Hughes. He 

added that he had a discussion in the spring of 1985 with the former president of the 

Board, Harold Peters, who told him to advise DiCerbo to "tone down his comments." Jean 

Brown is an English teacher and director of student activities at the high school. She 

disagreed with Galese's policy that any trip accompanied by teachers is a field trip and 

therefore should receive official Board sanction. 

Diane Klein, fol'mer president of the , MEA, teaches home economics. She 

corroborated DiCerbo's testimony about the April 1984 meeting, at which he attempted to 

speak on her behalf and was silenced and threatened by the Board, and about the MEA's 

vote of no confidence in the superintendent. She pointed out that the delegate assembly 

of the NJEA condemned the Manchester Board in May 1984. In Ms. Klein's opinion, by 

July 1984 the relationship between the MEA and the Board and superintendent was not 

good. For the second year over half the staff anticipated job loss, which was perceived as 

a scare tactic. The staff did not trust the administration and were afraid to say anything 

because of warnings from Mr. Galese. People were resigning even when there were no 

reductions in force. Ms. Klein conceded that no charges of unfair labor practices had 

been filed between 1978 and 1984 while she was president of the Association. 
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Members of the Foreign Language Department, Gabrielle Whittemore and Lori 

Dow-Moore, have conducted student trips to Europe for educational purposes. Ms. 

Dow-Moore testified that a trip is organized if a sufficient number (seven to ten) of 

students are interested. She always keeps her department chair, principal and 

superintendent informed of the trips. There is no question that she is the chaperone on 

the trip and that she tells the students she is the chaperone on the trip. They always 

travel in a group, and the students are not permitted to leave her sight. She does not 

receive a salary for being a chaperone but receives expelll!es. 

Ms. Whittemore said she is the chaperone for the students when she conducts a 

Foreign Language Department trip. Discussions take place on school grounds after school, 

and the trip is publicized in the classroom and over the PA system. She does not collect 

the money. Neither Dow-Moore nor Whittemore ever received official Board approval for 

the trips. 

All the students and former students who testified on behalf of respondent conceded 

that beer was drunk on the bus to and from Lake Placid. Their testimony differed on 

other issues. For example, R. L. specifically remembers DiCerbo saying in response to a 

student's question at the meeting before the trip that there would be no alcohol on the 

trip. DiCerbo told the students he would provide soda. Beer was purchased by the adults 

and drunk by them in front of the students. On cross- examination, R. L. conceded that 

DiCerbo did see drinking on the trip up but did not take the beer away. All testified that 

Mr. DiCerbo never said it was all right to drink beer, never offered beer to the students 

and never drank beer himself in front of the students. J. s. described how Mr. DiCerbo 

helped him when he passed out in the ski line on Saturday. He said that Mr. DiCerbo 

explained what had happened to him, spent six hours with him in the hospital and then met 

him back at the hotel. 

J. S. and L. M. prepared a petition (R-9) urging that Mr. DiCerbo was not responsible 

for any of the groups' actions on the trip, which was signed by 29 parents. Mrs. S. and 

Mrs. M., mothers of J. s. and L. M., testified that they were sure DiCerbo would watch 

after their children because he was a family man and was very responsible, although they 
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knew he was not the chaperone. ";;rs. S. was very satisfied with the care Mr. DiCerbo 

gave J. while he was ill at Lake Placid. 

Mrs. M. was very disturbed that her daughter was forced into signing a statement 

without receiving parental consent. Mrs. M. assumed that if DiCerbo went on the trip, he 

would chaperone and would not allow the children to engage in illegal or bad conduct. 

Mrs. M. said she learned that there was drinking on the trip when her daughter was forced 

to sign a statement. She was more upset about the intimidation and threats used to get 

L. M. to sign the statement than she was by the drinking of beer. 

I find that the students who testified, whether on behalf of the Board or on behalf of 

DiCerbo, were sincere in what they said and did not try to dissemble. Most were candid 

about what happened on the trip and during the meeting before the trip. I further find 

that Messrs. Nicholson, Spreen, Brown and DiCerbo told the truth in regard to the tenor 

and events of the April 4 meeting. Clearly, there were problems between the Association 

and Mr. Galese, which colored the testimony of Mr. Galese, Ms. Klein and other teachers. 

Mr. Catalano's testimony must be viewed in light of his precarious position in the school 

system. It is against the background of this general discussion of the testimony of the 

witnesses and of their demeanor and credibility that I have made specific findings of fact. 

IV 

Findings of Fact 

After considering the testimony and evidence, the demeanor and credibility of the 

witnesses, and the arguments of counsel, I make the following findings of fact. 

t. Thomas DiCerbo is a tenured teaching staff member employed by the 

Manchester Regional High School Board of Education since 1969 as a 

secondary school science teacher. 
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2. Since July 1, 1984, Mr. DiCerbo has been president of the Manchester 

Education Association. Prior to July 1, 1984, he served as grievance 

chairperson and chief negotiator. 

3. In September 1~84, Mr. DiCerbo visited Belmont Travel Agency, Haledon, New 

Jersey, and inquired about the availability of reasonably pt'iced ski packages 

for his friends and some young people interested in a weekend ski trip. 

4. About one month later, Karen Ritchie, owner of Belmont Travel, provided 

DiCerbo with a list of ski trip operators offering ski packages. DiCerbo 

selected a package offered by Ski Safaris for the weekend of January 25, 26 

and 27, 1985 at Lake Placid. 

5. Mr. DiCerbo informed various students at Manchester Regional High School 

about the availability of the trip and distributed brochures and information 

from Ski Safaris and Belmont Travel. 

6. Forty students between the ages of 16 and 18 decided to go on the trip. They 

paid $140 each for the ski trip. They gave the money to Mr. DiCerbo before 

school, after school, in homeroom or before or after his class. DiCerbo, in 

turn, brought the money to Belmont Travel along with contracts signed by 

each of the participants. 

7. Mr. DiCerbo did not discuss the trip during class but did discuss it before and 

after class, before and after school, in the lunch room and in homeroom. 

8. Mr. DiCerbo held one formal meeting in his biology room after school one day 

prior to the trip. He told the students the trip was not a school-sponsored 

event and that he was not going to be their chaperone. He told them he 

expected them to act as adults, but if they needed help, he would be there to 

help them. 
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9. At the same meeting, Mr. DiCerbo told the students, in response to a question, 

that he was bringing beer for his friends, but no hard liquor would be allowed. 

He did not tell the students that it was all right for them to bring beer. 

10. Mr. DiCerbo and his wife did not have to pay $140 each because Ski Safaris 

issues complimentary passes to individuals in charge of trips. 

11. Mr. DiCerbo organized and facilitated the trip in that he informed students of 

the trip, collected the money for the trip and was the "leader" to whom people 

could turn if they needed help.' He did not personally arrange for bus 

transportation, hotel accommodations, purchase of ski lift tickets or ski 

rentals. 

12. The bus left Haledon from a private parking lot at about 5 p.m. on Friday, 

January 25, 1985. Some students carried beer onto the bus, either in coolers 

or in bags which Mr. DiCerbo did not inspect. 

13. Mr. DiCerbo brought a case of soda for the students and one case of beer for 

his adult friends. He sat in the front or the bus, while most of the students sat 

in the middle to the rear of the bus. 

14. During the trip to Lake Placid, up to 50 percent of the students drank beer 

while sitting in their seats. The students tried to conceal the beer when they 

brought it onto the bus and while they drank it. 

15. Mr. DiCerbo did not supply or offer alcoholic beverages to any student while 

the bus was proceeding to Lake Placid. He made no efrort to observe what the 

students were doing on his only trip to the back of the bus. 

16. Mr. DiCerbo himself did not consume any alcoholic beverages on the bus to 

Lake Placid, although his adult friends did drink beer in front of students. He 
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does not know if this was a poor example for 16- to 18-year-otd high school 

students. 

17. The driver or representatives of Ski Safaris, who were also on the bus, did not 

receive any complaints oC students misbehaving while the bus was proceeding 

to Lake Placid, nor did representatives or the hotel or of Ski Safaris receive 

complaints of students misbehaving while at Lake Placid. 

18. On January 26, 1985, J. s. became ill at the ski liCt, and Mr. DiCerbo 

responded in a caring Cashion. He accompanied J. S. to the hospital, 

maintained repeated contacts with the parents of J. S. and made certain that 

J. S. was comfortable and receiving proper care. He made arrangements for 

J. S.'s return to the hotel and checked on his comfort and condition 

periodically, keeping J. S.'s parents abreast of his condition. 

19. At no time on Saturday, January 26, did DiCerbo supply or ofCer alcoholic 

beverages to any students, nor did he see any students drinking alcoholic 

beverages on that day. He did not make any attempt to monitor the students' 

activities in their rooms. 

20. The bus left Lake Placid to return to Haledon at approximately 3 !?·m· on 

Sunday, January 27, 1985. Mr. DiCerbo was seated in the front and the 

students were seated from the middle to the rear of the bus. About one hour 

after leaving Lake Placid, the bus driver asked DiCerbo to speak to the 

students about the noise level. 

21. Mr. DiCerbo left his seat and proceeded to the back of the bus. He saw 

several students drinking beer. 

22. Mr. DiCerbo became angry and told the students involved that their behavior 

was wrong, that he would not tolerate it, that they must be mature and realize 
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that while they had nothing to lose, he did. Mr. DiCerbo asked two of his 

friends to collect the beer and other alcoholic beverages, which was done. 

23. After returning to Haledon, DiCerbo drove J, s. home and conferred with 

J. S.'s parents in regard to J. S.'s epilepsy. 

24. Mr. DiCerbo did not take any affirmative action to determine if beer was 

being drunk or to prevent beer being drunk on the bus trip to Lake Placid, 

despite the !act that he told the students he was bringing beer on the trip. :\tr. 

DiCerbo did not take any affirmative action to monitor the students on the 

trip up, during the weekend itself or for the first hour of the trip back, based 

on his premise that he was not their chaperone. 

32. The Board did not sponsor the trip to Lake Placid and did not designate Mr. 

DiCerbo as having specific responsibilities for the students. However, Mr. 

DiCerbo was more than just a mere member or the public interested in 

securing the travel services offered by Belmont Travel and Ski Safaris. 

26. In late March 1985, Superintendent of Schools Galese learned of the ski trip as 

a result of an inquiry by Ms. Gould, secretary to the school administrator. She 

was concerned about her daughter going on a future trip and its r;>ossible 

impact on her daughter's participation in graduation. Ms. Gould had heard that 

beer drinking took place on the ski trip and that a student had been 

hospitalized. 

27. No other parents complained to the &lperintendent about the ski trip, either in 

January or March 1985. Some of the parents assumed that Mr. DiCerbo was 

the chaperone because he was a teacher in the school system and because he 

spoke to the students in school about the trip. 

28. The trip was investigated by Mr. Catalano, then dean or students at the high 

school. He interviewed at least four students, who subsequently either 
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initialed Mr. catalano's report or signed separate statements about the trip. 

None of the statements signed by the students were under oath or signed in the 

presence of a notary public. The students signed because they were 

intimidated, either with the threat of being subpoenaed if they did not sign or, 

in one instance, W a fear of not getting into college. 

29. None of the parents of the students questioned were advised beforehand that 

their children would be interviewed by Mr. C&talano and/or Mr. Galese. 

30. On April 3, 1985, DiCerbo telephoned Galese and requested a meeting the next 

day to find out what was going on. At first, Galese refused, but then 

scheduled a meeting for the afternoon of April 4, 1985. 

31. The April 4, 1985 meeting was attended by Peter Nicholson, respondent's area 

supervisor, Robert Spreen, principal, Robert Brown, industrial arts teacher, 

Mr. DiCerbo and Mr. Galese, superintendent of schools. 

32. At the meeting, Mr. Galese refused to disclose of the identity of the parent 

who complained about the trip or the Board member he said had requested an 

investigation. 

33. Superintendent Galese asked respondent to answer a list of questions Galese 

had prepared. Mr. Galese told Mr. DiCerbo that he did not have to answer the 

questions if he chose not to do so. The questions were read to Mr. DiCerbo 

twice, and he chose not to answer. 

34. At the meeting, DiCerbo told those present that the trip was none of the 

school's business and that the superintendent had no right to investigate the 

trip because it took place outside ot school. 
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35. At that meeting, Mr. Galese said that any contact by a starr member with a 

student while they were away from the school constituted a field trip. His 

definition of a field trip was rejected by Mr. Brown. 

36. Subsequent to the April 4, 1985 meeting, SUperintendent Galese recommended 

withholding Mr. otCerbo's employment adjustment and salary increments for 

1985-1988. The Board adopted a resolution to that effect on June 20, 1985. 

37. In April 1985, DlCerbo grieved the superintendent's actions toward him, which 

was rejected by Superintendent Galese. On May 3, 1985, Mr. DiCerbo 

presented the grievance to the Board, which has not yet taken action. 

38. Board Polley on Instruction 2340, page 1, prohibits staff members from 

soliciting pupils in the district, within the facilities or on school grounds, 

without Board permission. In order to conduct a specific school-sponsored 

field trip, Board approval is required, as are written consents from both the 

student and the parent. Money collected tor field trips is to be counted and 

deposited in the general organization fund in the business administrator's 

office. 

39. Pl"ior to and including school year 1985-86, the Board did not enforce that 

portion of Board Policy 2340 whieh it alleges Mr. DiCerbo violated. That is 

not to gainsay the fact thet Mr. DiCerbo did not seek Board approval of the 

trip or obtain appropriate parental approvals. 

40. For many years prior to January 1985, members of the Foreign Language 

Department accompanied students on trips to Europe and Canada. These trips 

were not specifically sponsored by the Board. Money collected by statt 

members was not deposited in the business administrator's office, nor were the 

district's field trip approval forms or parental approval forms utilized. 

Students were solieited on school grounds, money was collected on school 

grounds and the teachers conducted meetings about the trip on sehool grounds. 
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41. A major difference between trips sponsored by members of the Foreign 

Language Department staff, who have never been reprimanded or disciplined 

for their actions associated with these trips, and the trip facilitated and 

organized by Mr. DiCerbo is that the Foreign Language Department teacher~ 

specifically viewed themselves as chaperones of the students. They each told 

students that he/she was the chaperone on the trip. On Foreign Language 

Department trips, students travel in a group and are not permitted to leave 

sight of the teacher and the courier from the supporting agency. The Foreign 

Language Department teachers accept responsibility for the students while on 

these trips. 

42. The relationship between the Board and the MEA is not good, nor is the 

relationship between Mr. Galese and Mr. DiCerbo. 

43. Examples of problems between Mr. DiCerbo, the Association, and VIr. Gale<>e 

and the Board include the following: 

A. In April 1984, Mr. DiCe!"bo was not permitted to address the &mrd 0f 

Education on behalf of the then president, Diane Klein. 

B. In May 1984, the Association expressed a vote of no confidence in 

Superintendent Galese. 

c. In May 1984, the governing body of the New Jersey Education 

A3sociation (Delegate Assembly) found that the Board had engaged in 

"anti-union behavior." 

D. Mr. Peters, the Board president, told Mr. Phillips to tell DiCerbo to 

"tone down his comments." 

E. Mr. DiCerbo was considered a very voeal president of the Association. 
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44. Upon assuming the presidency in July 1984, DiCerbo began meeting with an ad 

hoc committee of the Board and Association members, including :\tr. Galese, 

to present staff concerns to the Board. The meetings were eventually 

terminated because Mr. Galese felt he could handle the problems himself. 

45. Between August and November 1984, Mr. Galese told Mr. DiCerbo that he did 

not want DiCerbo discussing his (Galese's) problems in dealing with VIr. 

Spreen, then principal of the high school. Mr. Galese also told :\1r. DiCerbo 

not to talk to any Board members without Galese's prior permission and 

knowledge of the topic. Mr. Galese told Mr. DiCerbo that he wanted to be his 

friend, and if DiCerbo would not be, Galese would get him (on insubordination 

charges). 

46. As a result of the withholding of Mr. DiCerbo's salary and adjustment 

increments for 1985-86, his salary has been maintained at the same level at 

which it was set for the 1984-85 school year, $27,440 (scale 3, step 10). Had 

the Board not withheld his salary and adjustment increments, his salary in 

1985-86 would have been $29,367 (scale 3, step 11.) 

v 
Arguments of Counsel 

Both attorneys submitted lengthy and cogent briefs, as well as detailed reply briefs, 

which are hereby made part of this record. The legal arguments set forth in the initial 

briefs and the reply briefs, as well as the proposed findings of fact and the testimony, 

were referred to and considered at length before reaching the findings of fact and 

conclusions of law set forth herein. 
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VI 

Conclusions or Law 

It has already been determined that the Commissioner and the Department of 

Education have predominant interest in this matter, that issues arising from the January 

1985 ski trip and any conduct of Mr. DICerbo relating thereto shall be the predominant 

issues and that the Commissioner of Education shall have the authority to issue a final 

decision on those issues. The Public Employment Relations Commission (PERC) rever~ed 

that portion of my decision which said if there are sufficient legal gounds to withhold the 

increment and/or suspend Mr. DiCerbo pursuant to education law, then any legal grounds 

for findings of anti-union animus will become moot. PERC ruled that it was necessary to 

apply the Bridgewater test to see if the action would have taken place even in the absence 

of protected activity or if anti-union animus of the Board was a substantial motivating 

factor leading to the disciplinary actions. 

A. Should the tenure charges be dismissed because of various alleged procedur'll 

defects? 

Respondent has moved to dismiss the tenure charges because he alleges the Board 

improperly delayed forwarding the certified charges to respondent and the Commissioner. 

The Board resolved to certify tenure charges at its August 15, 1985 meeting but did not 

forward the charges to the respondent until September 9 or 10, 1985, and did not Actually 

file the charges with the Commissioner until September 12, 1985. Counsel asserts that 

the provision of~ 18A:6-11 requiring the Board to forthwith notify the employee of 

the charges has been violated by virtue of passage of 25 days between the resolution and 

the actual notirtcation received by Mr. DiCerbo. 

The Board argues that its secretary was presented with tenure charges and a 

statement of evidence against respondent on July 10, 1985. The charges were rorwarded 

to respondent so that he would have an opportunity, pursuant to statute, to submit a 

written statement of evidence under oath as well as an opportunity to appoor before the 

Board at a private meeting on August 15, 1985. On August 12, 1985, the Board received a 
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letter from respondent, dated July 26, 1985, in response to the charges. DiCerbo 

indicated that his position and evidence would be presented before the Commissioner or 

another agency of competent jurisdiction. Therefore, on August 15, 1985, three days 

later, the Board determined to proceed to a hearing on the charges. On August 23, 1985, 

the Board, through counsel, notified respondent that pending a hearing by the 

Commissioner on the charges of unbecoming conduct, he was suspended without pay 

effective September t, 1985. On September 10, 1985, 26 days later, the statement of 

written charges, certificate of determination, memorandum of charges and sworn 

statement of evidence were served on the respondent. The same documents were filed 

with the Commissioner on September 12, 1985. 

A review of the eases cited by both attorneys indicates that the definition of the 

statutory time limit for service, "forthwith," upon the teacher and the Commissioner is 

not set forth in numbers of days, but merely described as nreasonable" time. The Board 

argues that both the State Board and the Commissioner have held that a board of 

education has 45 days within which to file and serve statements of charges on a teacher 

and with the Commissioner. See, ln the Matter of the Tenure Hearing of Marilyn Feitf!l, 

School District of the City of Newark, 1977 S.L.D. 451, aff'd State Bd., 1977 S.L.D. 458; 

as well as ln the Matter of the Tenure Hearing of Joseph Murphy, School District of 

Manalapan, Englishtown, 1980 S.L.D. 1519. 

Upon reviewing the statutes, the cases and the Iogie of the situation, I conclude that 

the Board first notified Mr. DiCerbo of its proposal to file tenure charges in July 1985. 

1'hree days after receipt of a letter from him indicating that he would not supply 11 

statement of evidence to .the Board, it determined to certify charges. Mr. DiCerbo 

learned eight days later, through counsel, that he would be suspended without pay pending 

a hearing of the charges. Nineteen days after that he received a statement of written 

charges. Considering that the activities in question were going on during the summer 

months and that respondent has not argued any prejudice from the 26-day interim period, I 

have decided to deny the motion to dismiss on the basis of improper delay. The terms 

"forthwith" and "reasonable" time are subject to interpretation, given the circumstances 

of each particular ease. ln the ease at bar, not only did respondent know what was going 
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to happen, but he had already indicated that he wanted to present his evidence before the 

Commissioner or another court of competent jurisdiction. Given that response and his 

absolute knowledge, and given the fact that the aforementioned eases indicate a 45-day 

time limit, I conclude that there was not an unreasonable delay in forwarding the certified 

charges either to respondent or to the Commissioner and that the Board llcted consistent 

with the statutory direction to forward said charges "forthwith." 

DiCerbo also argues that the tenure charges are barred by the doctrine of election 

of remedies, in that once the Board determined to withhold his salary and adjustment 

increments pursuant to N.J.S.A. 18A:29-14, it was estopped from certifying tenure 

charges based on the same allegations. Counsel argues that the two proceedings are 

inconsistent because the teacher has the burden of proof to establish that the withholding 

was arbitrary or improper, whereas the Board has the burden of proof to establish the 

merits of the tenure charges. Mr. DiCerbo's counsel also asserts that the Board is 

equitably estopped from asserting tenure charges against DiCerbo because it had 

previously determined to withhold his increments for the 1985-86 school year. Said 

decision was a final determination of the appropriate penalty for his alleged inproprieties, 

and therefore the Board could not reverse itself and certify tenure charges. ln the same 

vein, counsel argues that the Board waived its known right when it did not initiate tenure 

charge proceedings in June 1985 but elected instead to withhold "1r. DiCerbo's 

increments. 

The Board argues that there is no merit to the theories of election of remedies, 

estoppel and/or waiver in the instant matter. Counsel asserts the Commissioner has 

specifically concluded that there is no statutory provision forbidding any board of 

education from filing tenure charges and withholding a salary increment, even if based on 

the same allegations. Counsel also argues that Mr. DiCerbo has not acted in response to 

the Board's withholding of his increment in such a way as to engender application of the 

doctrine of estoppel or waiver. 

The basic argument of the Board, and one that I adopt, is that the Commissioner has 

determined on a number of occasions that N.J.S.A. 18A:29-14, which permits withholding 
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of increments, and N.J.S.A. 18A:6-10 ~··which establishes procedure for filing tenure 

charges, are two distinct statutory provisions that provide independent redress to the 

Board against a tenured teacher, even if the two avenues are based on the same 

underlying facts. I have reviewed the cases upon which the Board relies and find that they 

are absolutely on point and dispositive of the issue. See, School District of the Township 

of East Brunswick, Middlesex County v. Renee Sokolo, Commissioner's Decision, 1982 

S.L.D. 1382, aff'd State Board (May 4, 1983), Tenure Hearing of Ernest E. Gilbert, School 

District of the Township of Willingboro, Commissioner's Decision, 1982 S.L.D. 325, aff'd 

State Board, 1982 S.L.D. 328 and Harrell v. Bd. of Ed. of the City of Paterson, 1978 S.L.D. 

382. 

For all the foregoing reasons, I have concluded that the motion to dismiss the tenure 

charges based on various procedural deficiencies should be denied. 

B. Did the Board act in an arbitrary, capricious and/or unreasonable manner in 

withholding Mr. DiCerbo's 1985-86 increment. 

It is undisputed that a board of education has the right to withhold employment and 

adjustment increments for "inefficiency or other good cause ••. or both .•. " N.J.S.A. 

1BA:29-14. While the Board has the authority to withhold those increments, ~ Francis 

Filardo v. Board of Education of the Township of Mahwah, Bergen County, 1975 S.L.D. 

830, and Francis Dullea v. Board of Educ11tion of the Borough of Northvale, Bergen 

County, 1978 S.L.D. 558, aff'd, State Board, 1978 ~ 563, such power is not absolute, 

but is subject to procedural safeguards. See, Zucaro v. Board of Education of Red Bank, 

Monmouth County, 1980 S.L.D. 586, 592, aft"d, State Board, 1980 S.L.D. 594. 

The authority of the Commissioner of Education to examine a Board's decision to 

withhold an increment was clearly articulated in Kopera v. West Orange Board of 

Education, 60 N.J. Super. 288 (App. Oiv. 1960). The Kopera court directed the 

Commissioner as follows: 
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.•• ( W] e think the Commissioner should have determined (t) 
whether the underlying facts were as those who made the 
evaluation claimed, and (2) whether it was unreasonable for them 
to conclude as they did upon those facts, bearing in mind that they 
were experts, admittedly without bias or prejudice, and closely 
famili11r with the mise en scene; and that the burden of proving 
unreasonableness is upon the appellant. !!!· at 296-297. 

The Appellate Division held that the Commissioner could only review whether the 

Board had a reasonable basis for its conelusions. !!!· at 295-296. rt should be noted that 

upon remand, the Commissioner of Education added a further dimension of consideration 

in such matters when he said: 

••. To withhold an increment on such a salary schedule, it is not 
necessary to show shortcomings in the part of a teacher sufficient 
to justify dismissal under the Teachers' Tenure Act. 

1960-61 S.L.D. at 62. In accord, Trautwein v. Board of Education of the Borough of Round 

Brook, 1980 S.L.D. 1539 (N.J. App. Div., April 8, 1980.) (unreported), certif. denied, A4 

N.J. 469 (1980). 

Applying the rationale and guidelines of Kopera to the case at bar, it is clear that 

Mr. DiCerbo has the burden of proof to show (1) the underlying facts were not as claimed 

by the Board and Superintendent Galese, and (2) it was unreasonable, arbitrary and/or 

capricious for the Board to conclude to withhold his increments based on those facts. 

DiCerbo contends that he did not engage in conduct unbecoming a teacher when he went 

to Lake Placid with the students and that he had no knowledge that students brought 

alcohol 6nto the bus or drank alcohol during the bus ride to Lake Placid or while they were 

there. 

The Board argues that his conduct was unbecoming, that he was insubordinate to 'lllr. 

Galese in refusing to answer the questions and that there was other good cause to deny 

both the salary step increment and contractual increase. This Is especially true, the 

Board argues, in light of the fact that respondent has to show that the Board acted in an 

arbitrary, capricious or unreasonable manner and that mere allegations or arbitrariness 

are insufficient to prevail in a case involving an increment withholding. 
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If the instant charges of either conduct unbecoming a teacher or subordination are 

grounded in fact, they would certainly support a withholding of the increments in 

question. The testimony has clearly established that Mr. DiCerbo, while a sincere and 

good person, lacked judgment in the manner in which he organized and facilitated the ski 

trip to Lake Placid. He encouraged 40 students bet'jVeen the ages of 16 and 18 to attend. 

He told these children that he would not be a chaperone and that he would treat them liS 

adults and expected them to act as such. He made these representations on school 

property, during school hours (although not during classroom hours) and collected money 

on school property lind during school hours. He told the students he was bringing beer for 

himself and his friends and did not tell them not to bring beer, and he specifically did 

nothing to prevent the consumption of alcohol on the bus trip to or during the weekend at 

Lake Placid. 1 have considered all of these facts and conclude that the first criterion 

established by Kopera, 60 N.J. Super. at 296 has been met. The relevant underlying facts 

were as the Board claimed. The record includes sufficient competent and credible 

evidence that Mr. DiCerbo engaged in conduct which showed poor judgment and which 

could have led, and did lead, students to think that it was permissible or at least tolerable 

to drink beer on the trip to Lake Placid. 

I further conclude that the second Kopera criterion has been established. It is 

obviously not unreasonable, arbitrary or capricious for the Board to recommend, based on 

these proven underlying facts, testified to by respondent himself as well as by the 

students who were credible witnesses, that the increments for the 1985-86 school year be 

withheld. 

Even if, theoretically, I were to conclude differently, based on the facts presented 

to the Board, I will not and may not substitute my judgment for that of the Board as long 

as it rests its decision on a reasonable basis and as long as it is not arbitrary and 

capricious. Kopera, 60 N.J. Super. at 296-297. It is not my function to second guess or 

reevaluate the determination of the Board that Mr. DiCerbo's conduct in regard to the ski 

trip was unbecoming a teacher and merited a withholding of increments. It is merely my 

function to evaluate whether the basis upon which the action of the Board was made was 

reasonable under the circumstances. A careful review of the testimony and evidence fully 
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supports the determination of the Board insofar as it rests on an assertion of conduct 

unbecoming a teacher. 

l make no such finding in regard to the allegation of insubordination. I find as true 

that Mr. Galese told Mr. DiCerbo during the meeting on April 4, 1985 that he did not have 

to answer the questions and that Galese stated he would not do so if he were asked the 

questions himself. t believe Mr. DlCerbo, Mr. Brown and Mr. Spreen in reg11rd to what 

happened at the April 4 meeting, as they were credible and their testimony was 

consistent. Accordingly, r conclude that to withhold the increments based on a finding of 

insubordination would be arbitrary and capricious because there is no basis in fact to 

support said determination. 

The foregoing analysis is made in light of the fact that withholding of increments is 

the mildest statutory disciplinary measure available to a board of education. It is 

unnecessary to martial the quantum of proof needed to justify suspension or dismissal. 

See, Hillman v. Board of Education of Caldwell-West Caldwell, Essex County, 1977 S.L.D. 

218. Furthermore, the Board has no obligation to carry the burden of proof in regqrd to 

its reasons for withholding the increment. Trautwein. l therefore conclude that the 

Board of Education of Manchester Regional High School did not violate N.J.S.A. 

18A:29-14 in withholding respondent's salary increments for the 1985-86 school year 

insofar as said withholding rests upon a determination of conduct unbecoming a teacher. 

It did violate the foregoing statute and acted in an arbitrary, capricious and unreasonable 

manner when it determined that Mr. DiCerbo acted in an insubordinate fashion. 

C. Do the tenure charges, if proved, encompass conduct unbecoming a teacher 

and/or subordination. 

A board of education bringing tenure charges has the burden of proving said charges 

are true by a preponderance of the competent and credible evidence. See, In the Matter 

of the Tenure Hearing of Arlene Dusel, School District of the Borough of Sayreville, 1978 

S.L.D. 526; In the :\tatter of the Tenure Hearing of Madeleine Ribacka, SWISex-Wantage 

Regional School District, Sussex County, 1978 S.L.D. 929, and In the Matter of the Tenure 
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Hearing of Fred Brown, School District of the City of Bayonne, 1970 S.L.D. 239. The 

appellate courts have also concluded that the standard of proof to be applied in 

administrative cases is that of a preponderance of the believable evidenee. Atkinson v. 

Parsekian, 37 N.J. 143, 149 (1962), ln re Tenure Hearing of Grossman. 127 N.J. Super. 13 

(App. Div. 1974). 

!n the instant ease, the Board has leveled five charges against Mr. DiCerbo which it 

must prove by a preponderance of the evidence. One charge deals with his alleged refusal 

to cooperate and/or respond to the superintendent's questions eoncerning the trip at the 

meeting on April 4, 1985. The remaining four charges concern Mr. DiCerbo's conduct 

prior to and during the trip to Lake Placid on January 25 to 27, 1985. 

t. The first charge alleges that Mr. DiCerbo organized and conducted a trip on or 

about January 25 to 27, 1985, which was not approved by the Board of 

Education or superintendent and which involved solicitation for participation 

of pupils of the Manchester Regional High School district. 

The Board asserts that Polley 2340 prohibits the conduct of :vir. DiCerbo in 

facilitating and organizing the trip, as he was obligated to get approval for the trip from 

the Board and/or superintendent. The Board argues generally that Mr. DiCerbo abdicated 

his responsibility as a teacher and did not maintain his professional stance in the eyes of 

his students and in the eyes of the community at large. I have already concluded that 

Policy 2340 was not generally enforced by the administration and was not distributed to 

state members. The one copy placed in the library for staff members to review was lost 

and not available after September 1984. I further conclude that the policy was worded in 

such a way as to absolve the Board of liability for problems arising on unapproved trips 

conducted by staff members ("The Board does not endorse, support or assume liability in 

any way Cor any staff member of this district who takes pupils on trips not approved •.• "). 

This was the main purpose of the policy. Further, as late as April 4, 1985 there was no 

accepted definition of field trip. It is not necessary to decide the issues of lack of notice 

or selective enforcement because the policy was not enforced at all and does not 

specifically apply to the case at bar in terms of Charge 1. I conclude that there is 
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insufficient evidence in the record to support a finding of insubordination arising from 

failure to obtain Board approval. 

However, :'<tr. DiCerbo showed a lack of good judgment when he told the students he 

was not their chaperone and when he told them he was bringing beer for his friends. This 

lack of good judgment is also seen in the omission of a specific directive from him to the 

students, at any time while organizing and facilitating the trip, NOT to bring or drink 

beer. This is conduct unbecoming a teacher. 

2. Charge 2 alleges that DiCerbo solicited and encouraged pupils for the trip 

unapproved by the Board of Education or superintendent of school and did 'o 

on school grounds without Board approval. 

I wholeheartedly adopt the argument of Mr. DiCerbo's counsel that Charges 1 and 2 

are substantially identical and should be merged. Any difference between them is de 

minimus. I therefore conclude that the assertions of Charge 2 are also not sufficiently 

grounded in fact to support a finding of insubordination. Other teachers did <olicit 

students for trips which were not specifically approved by the Board of Education (the 

foreign language trips) and did so on school grounds without specific Board approval. 

3. Charge 3 alleges that on April 4, 1985, Mr. DiCerbo refused to cooperate 

and/or respond to questions of the superintendent of schools <!oncerning a trip 

involving pupils at the Manchester Regional High School district, which took 

place on January 25 to 27, 1985. 

The Board gives short shrift to the insubordination assertion. It merely states it can 

constitute grounds Cor dismissal and that refusing to cooperate or respond to questions of 

the superintendent or refusing to follow applicable Board rules would be equivalent to 

insubordination. 
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Mr. DiCerbo fll'gues that the charge of insubordination should be dismissed because 

the weight of the evidence does not support it. Counsel points out that insubordination 

has been defined by the Commissioner to include a willful or intentional disregard of the 

lawful and reasonable instructions of the employer. In the Matter of Tenure Hefll'ing of 

Wfll'dlaw Hall, School District of the Township of Cinnaminson, 1972 ~ 485. He thus 

urges that the Board has not proved that Mr. DiCerbo willfully disobeyed a substantive 

directive of Superintendent Galese. He further argues that the charges of insubordination 

must be examined in context, not in a vacuum, and all the events leading to the 

allegations of insubordination must be considered. 

The law is clear that charges will be dismissed when "the weight of the evidence 

does not support the charges or demonstrate unCitness." In Re Tenure Hearing of John 

Nies, 1963 S.L.D. 172, 210. In this case the Board has chfll'ged that Mr. DiCerbo refused 

to cooperate and/or respond to questions of the superintendent concerning the ski trip and 

pupils of the district, and thus was insubordinate. The Bofll'd has failed to sustain its 

burden of proof in regard to that specific chfll'ge. 

I accept the arguments of Mr. DiCerbo's counsel, as well as the case law which 

indicates that the charges against any individual or tenured employee may not be 

examined in a vacuum. Events leading up to those allegations must be taken into Recount 

since they may help to explain the situation. Types of situations which are considered 

include those described in In re Tenure Hearing of Peter J. Romanoli, 1975 S.L.D. 352 

(abusive language coming at the end of a long and hfll'd meeting); in Board of Education of 

Wallington v. Thomas L. Hfll'ty, 196G-61 S.L.D. 199 (Superintendent's contact with 

newspaper based on provocation and attempt to defend staff from criticism); in In re 

Tenure Hefl!'ing of Hfll'ry I. Buch, 1977 S.L.D. 95 (alleged assault and battery provoked by 

questionable conduct of bofl!'d member); and in In re Tenure Hefll'ing of Gerald Matcho, et 

al., Comm'r of Ed. (July 29, 1980), (uncooperative behavior based on provocation). 

DiCerbo was questioned on April 4, 1985 after the superintendent and Mr. Catalano 

had undertaken to investigate the ski trip without speaking to Mr. DiCerbo first. The 

April 4, 1985 meeting was instigated by DiCerbo and was granted only after Mr. DiCerbo 
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pressured Mr. Galese. Further, and most important, Mr. Galese did not spe~ifi~aUy dire~t 

'VIr. DiCerbo to answer the questions. Instead, he read the questions to him twi~e. and 

when Mr. DiCerbo asked if he had to answer the questions, Mr. Galese said he did not have 

to answer. Mr. Gl!.lese intimated that if he were Mr. DiCerbo he would not answer the 

questions. Thus, Mr. DiCerbo's subsequent refusal to answer the questions was clearly 

NOT a willful and/or intentional disregard of Galese's instructions. 

While the statement of charges does not spe~ifically refer to Board Policy 2340. 

governing field trips, there was an assertion during the hearing that Mr. DiCerbo willfully 

failed to follow that as well. There is insufficient eviden~e to support such a finding. 

That Board poli~y was not disseminated to teachers but was available only in a handhook 

in the library. After September 1984, when the trip in question began to be planned, the 

handbook was lost or misplaced. Further, many trips had been organized and facilitated 

by members of the Foreign Language Department without adhering to the requirements of 

Poli~y 2340. Those teachers were not charged with insubordination and willful disregarrl 

of policy. This is not to say there were no substantive differences between the foreign 

language field trips and Mr. DiCerbo's trip. It is to say that Mr. DiCerbo did not willfully 

disregard a Hoard policy concerning field trips since said policy had not been enforced 

uniformly and was not even available to the stafC. A~cordingly, I con~lude that \'lr. 

DiCertJO did not engage in acts of insubordinatioh which would give rise to his suspension 

or dismissal as a tenured employee of the Manchester Regional High School Board of 

Education. 

4. Charges 4 and 5 allege that Mr. DiCerbo permitted, allowed, aided and abetted 

the availability of alcoholic beverages on the bus and permitted, allowed, 

aided and abetted the consumption of alcoholic beverages by the pupils during 

the trip. 

The charges will be dealt with together be~ause they deal with the same facts and 

because the applicable law applies to both charges. 
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The Board argues that the Commissioner is adamant that any teaching staff 

members who have either sanctioned, abetted or been indifferent to the use of alcohol by 

school pupils must be strongly disciplined. The Board asserts that the facts here show 

that Mr. DiCerbo told the students that he was bringing beer and/or that they could bring 

beer; that he knew or should have know,n that beer was brought on the bus; that he knew 

or should have known that beer was being drunk on the bus; that he knew or should have 

known that beer or other alcoholic beverages were consumed during the trip; and that he 

definitely knew that beer was consumed on the return trip to North Haledon. Counsel 

relies on In the Matter of the Tenure Hearing of Michael Gwaley, School District of the 

Township of Middletown, OAL DKT. EDU 3609-85 (Dec. 18, 1985), af'f'd by Comm'r of Ed. 

(January 30, 1986), aff'd State Board (June 4, 1986), where that teacher knew that 

students were consuming alcohol at a party at the home of another teacher and did 

nothing to stop it and In the Matter of the Tenure Hearing of John Ahern, School District 

of the Township of Middletown, OAL DKT. EDU 2891-85 (Sept. 6, 1985), aff'd by Comm'r 

of Ed. (October 24, 1985), where a teacher was charged with hosting a party at his home 

where alcoholic beverages were available. The Commissioner aCCirmed the administrative 

law judge's decision that even though the testimony established that Ahern did not 

directly serve beer to the pupils, neither did he advise those pupils who were under the 

legal drinking age in New Jersey to refrain from drinking beer, and thus he was guilty of 

<!Onduet unbecoming a teaching staff member. 

Respondent•::~ attorney argues that DiCerbo told the students not to bring any 

alcoholic beverages and did not know that, in fact, that they brought beer onto the bus. 

He did not know that the students were drinking while on the bus because he remained in 

the front or the bus. Counsel argues that Mr. DiCerbo was under no obligation to search 

the students• belongings and to do so would have been to disregard their constitutional 

rights. He relies on New Jersey v. T.L.O., 469 ~ _, 831. Ed. 2d 720 (1985). Counsel 

also argues that there is no proof that Mr. DiCerbo permitted and allowed the availability 

or consumption of al<!oholic beverages while the students were actually at Lake Placid. 

Furthermore, when he saw the students drinking beer on the bus ride home he immediately 

stopped what he saw and knew to be wrong. Prior to that point he had no knowledge and 

no reason to know that the students had been drinking. 
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Counsel asserts that the legal definitions of aiding and abetting another- are 

inapplicable to the case at bar and require evidence of one who acts with a purpose. 

Counsel distinguishes the facts of this case from the conduct the Commissioner found 

inappropriate in In the :vlatter of the Tenure Hearing of John Ahern and In the \1atter of 

the Tenure Hearing of Michael Gwaley on the basis that :vir. DiCerbo did not cr<>ate a 

social environment and did not have intimate contacts with the students; that the events 

took place in a bus or a public place and not in his home; that he did not know that 

beverages had been surreptitiously brought on the bus; that when he became aware of it, 

he acted to stop the drinking; and that he did not provide any alcohol. 

The problem in the case at bar is whether DiCerbo's course of conduct as found in 

the facts is sufficient to justify a conclusion of conduct unbecoming a teacher and to 

justify his dismissal from teaching at Manchester Regional High School. Conduct 

unbecoming a teacher is not specifically defined in the statute. Gwaley and ~ have 

found a teacher guilty of such conduct where alcohol was available to students and the 

teacher did not take affirmative steps to stop it. Other cases in which teachers were 

found to be guilty of unbecoming conduct have encompassed serious situations such ns a 

teacher's absence an average of 89 days each school year with recovery from alcoholism 

unlikely, see '.1atter of Peter Canzoniare, East Brunswick School District, Comm'r of Ed. 

(April 24, 1981), a serious mental problem,~· Matter of Claire DeKrafft, School District 

of Cherry Hill, 1981 ~ 1308, a teacher who had unsatisfactory ratings despite 

significant aid and cooperation from the school administration, ~· Matter of Ethel P. 

Hogue, School District of the Township of Teaneck, OAL DKT. EDU 4598-82 (Nov. 30, 

1982), aff'd by State Board (March 3, 1983), and ~. Matter of D!!Vid B. PoweU, 

Union School District, OAL DKT. EDU 5584-82 (Sept. 29, 1982), aff'd by Comm'r of Ed. 

(November 9, 1982), where the teacher had alcohol or drug problems, could not return to 

work and was, In fact, absent without authorization for seven weeks. !n determining 

whether a particular set of facts rises to the level of conduct unbecoming a teacher, one 

must always keep in mind that ''{tl eachers are public employees who hold positions 

demanding public trust, and in such positions they teach, inform, and mold habits and 

attitudes, and influence the opinions of their pupils. Pupils learn, therefore, not only what 

they are taught by the teacher, but what they see, hear, experience and learn about the 
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teacher." [emphasis added] In the Matter of the Tenure Hearing of Ernest Tordo, School 

District of the Township of Jackson, 1914 ~ 91, at 98-99. 

The Commissioner has spoken deliberately and specifically to the conduct of 

teachers who in any way are linked with minor students consuming alcohol. While the 

facts in In the Matter of the Tenure Hearing of John Ahern and In the Matter of the 

Tenure Hearing of Gwaley are more egregious then the facts here, the determinations of 

the administrative law judges and the Commissioner in both cases are instructive. In 

Gwaley, the Commissioner said, "[r) espondent's behavior in attending the party and 

condoning the pupils' drinking cannot be excused on the pretext that he was not the host 

nor personally served any alcohlic beverages." !!!• at 30. In Ahern, the administrative law 

judge found it reprehensible that even though the respondent in that case did not serve 

beer to the pupils, he did not specifically advise them to refrain from drinking beer. 

In the case at bar, Mr. OiCerbo's argument is that (a) he was not the chaperone and 

not responsible for the students because it was a private trip and (b) he did not observe 

the beer being brought onto the bus or being drunk on the ride up or during the time -;pent 

at Lake Placid. However, I have found the following to be fact: Mr. OiCerbo organized 

and facilitated the trip. He told the students he was bringing beer for his friends, 

although no hard liquor would be allowed. He did not specifically tell the students not to 

bring beer. He personally brought a ease of beer onto the bus, which beer was consumed 

by his friends on the bus in plain view of the students. Mr. DiCerbo deliberately staye<l in 

front of the bus for the entire t.-ip, thus avoiding, with one exception, any observation of 

the students. On his one observation, he could not have helped but see the students 

drinking beer, it he had only looked. Mr. OiCerbo made no efforts to monitor the 

students' activity while at Lake Placid, although it is clear from the students' own 

testimony that beer was consumed on the bus during the trip up and in the hotel on the 

weekend. 

The basic premise that Mr. OiCerbo was not a chaperone and thus was not 

responsible and that this was a private trip cannot be accepted in light of the clear 

obligation ot a teacher to act in such a way as to always maintain the trust of the 
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students and their parents. The mere statement that he was not the chaperone for a trip 

attended by 40 underaged students does not absolve VIr. DiCerbo of his responsibilities as 

a role model, if nothing else. At least some of the parents assumed Mr. DiCerbo was the 

chaperone on the trip. (See, testimony of Mrs. M.) If Mr. DiCerbo wants to compare this 

trip with the trips sponsored by the Foreign Language Department for purposes of showing 

there was no insubordination, he cannot avoid a comparison with the testimony of the 

foreign language teachers that they were chaperones and monitored the students' 

activities at all times. 

Respondent's reliance on New Jersey v. T.L.O. is inapposite to the ease at bAr 

because it does not involve criminal charges filed against a student. Should it be deemed 

apposite, I note that the standard established by T.L.O. for search and/or seizure of 

property of students does not rise to the level of probable cause, but only hinges on a 

determination of reasonableness; that is, was the search justified at its inception and was 

it reasonably related in scope to the circumstances which justified the initinl 

interference. In the case at bar, it is clear to me that Mr. DiCerbo would have been well 

within his rights, considering his comments about alcohol at the meeting the day befor<:!, 

to ask the students to open the coolers and/or brown paper bags they were bringing onto 

the bus. Any such question is reasonably related to a necessity to prevent underaged 

students from drinking any form of alcohol, which is prohibited by law. :vir. DiCerbo must 

be held responsible for, at the very least, permitting or allowing the availability of 

alcoholic beverages and permitting and allowing the consumption of said beverage5 on the 

bus trip to Lake Placid and at the hotel. However, testimony is skimpy as to wh11.t 

actually occurred at the hotel and I rely on the students' testimony in that regard. \fr. 

DiCerbo's lack of ll!ISUming responsibility there is mitigated by the fact that he was 

preoccupied with caring for J. S. and with concern for his own child. 

I agree with Mr. DiCerbo's counsel that the charge of aiding and abetting is not 

appropriate and has not been proved in the case at bar. Mr. DiCerbo did not assist, 

support or supplement the efforts of the students to make the beer available or to 

consume it, nor did he encourage, incite or instigate them to consume it. See, State v. 

:vietcalf, 168 N.J. Super. 375 (App. Oiv. 1979). 
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However, I conclude that the Board has proved portions of Charges 4 and 5. ~r. 

DiCerbo cannot evade and avoid his responsibility as a teacher by merely stating that he 

was not the organizer of the ski trip and that he was not a chaperone when, at the very 

minimum, he specifically facilitated this trip. Mr. DiCerbo also cannot avoid 

responsibility for permitting and allowing the availability and consumption of beer by 

"shutting his eyes" by means of staying in front of the bus listening to a tape and not 

looking to the right or left as he went on his one trip down the aisle. A preponderance of 

the evidence exists in support of those portions of Charges 4 and 5 which state that vk 

DiCerbo permitted and allowed availability and student consumption of alcoholic 

beverages on the bus trip to Lake Placid and while at the hotel. This is conduct 

unbecoming a teaching staff member as contemplated by N.J.S.A. 18A:6-10 and as 

discussed in both Gwale:z: and ~· 

D. Since the Board has proved Mr. DiCerbo engaged in conduct unbecoming a 

teacher, what is the appropriate sanction to be imposed. 

The Board argues that dismissal is not unreasonable or unduly harsh, given the 

circumstances of a teacher abdicating responsibility to his students and indicating 

indifCerence to teenagers consuming alcohol in specific defiance of the law. Counsel 

urges dismissal because of Mr. DiCerbo's failure to recognize the significance of arranging 

an out-of-l!tate weekend trip for 16- to 18-year-<>ld students without assuming 

responsibility for those students, who were in his presence and therefore nominally under 
his charge. 

Mr. DiCerbo's counsel argues that, should the tenure charges be proved, the penalty 

can be fashioned by this judge. Counsel argues that dismissal is not required, especially in 

light of the uncontroverted evidence of Mr. DiCerbo's long and unblemished record of 

service in the school district and of the students' respect and admiration for him. Counsel 

also urges this judge to take into account Mr. DiCerbo's caring attention to J. S. when he 

suffered a seizure and to consider the anguish and humiliation suffered by Mr. DiCerbo as 

a result of the instant matter. He also argues that should this judge find that. Mr. DiCerbo 
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engaged in conduct unbecoming a teacher, said acts were of omission, in contradistinction 

to the acts of commission by respondents in the ~and Gwaley matters. 

I have concluded that DiCerbo's conduct in relation to the ski trip does equal 

conduct unbecoming a teacher. However, this conclusinn does not automatically mean 

that respondent must be dismissed. The Commissioner has previously imposed monetary 

penalties in lieu of dismissals where mitigating circumstances existed. In this case, I find 

there are extensive mitigating circumstances. The actions underlying the unbecoming 

conduct comprise the only known instance of inpropriety in an otherwise spotless and 

unblemished record, which record includes his activities in the Association. Public 

confidence in :'v1r. DiCerbo has not been shaken. Parents, students and fellow teachers 'ee 

him as a teacher who performs his job with dedication, perseverance and enthusiasm. 

While the administration now has no confidence in his ability to perform his job well in the 

future, certainly his evaluations indicate that the administration has determined in the 

past that he performed his job well. Mr. DiCerbo erred in his premise that he did not 

organize the trip and in his premise that he did not have an obligation to monitor the 

activities of these minors. However, this lapse in judgment, covering all his conduct frorn 

the inception to the conclusion of the trip, was a one-time lapse in judgment and does not 

automatically condemn him to dismissal. Since mitigating factors are present, since :'>lr. 

DiCerbo has endured the increment withholding,, which is affirmed, and since v!r. 

DiCerbo has endured the mental anguish and humiliation of these lengthy procedures, 

dismissal would be too severe a penalty. I conclude that that portion of the tenure 

charges requesting forfeiture of his position should be dismissed. 

Pursuant to ~ 18A:6-10, the Commissioner can reduce compensation of 

persons under tenure for conduct unbecoming a teacher. I find that a reduction or 

forfeiture of salary is required as the appropriate penalty under all the circumstances in 

this case. See, In re Buch, 1977 at 195, where that respondent forfeited two months' 

salary. This judge finds that a forfeiture of two months' salary to be in order in the 

instant matter, said forfeiture to be at the salary schedule in effect in 1984-85, the time 

of the conduct in question. 
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E. Affirmative defenses. 

In my Order on motion for consolidation and to determine predominant interest 

dated January 23, 1986, I concluded that if there were sufficient legal grounds to withhold 

the increment and/or suspend Mr. DiCerbo pursuant to the education law, any legal 

grounds for anti-union animus will become moot. PERC reversed that aspect of the Order 

which declared the unfair practice charge moot if sufficient legal grounds existed to 

withhold the increment and suspension. I will therefore decide the affirmative defenses 

raised by respondent concerning unfair labor practices. 

1. Were the tenure charges filed in retaliation for Mr. DiCerbo's filing unfair 

labor practice charges against the Board. 

Counsel for DiCerbo has correctly stated the legal standards to be used in cases 

involving allegations of anti-union animus, as set forth in Township of Bridgewater v. 

Bridgewater Public Works Association, 95 N.J. 235, where the Supreme Court adopted the 

analysis of the National Labor Relations Board (NLRB) in Wright Line, Inc., 251 NLRB 

150, 105 LLRM 1169 (1980), which in turn was based upon the Supreme Court decision in 

Mount Healthy City Board of Ed. v. Doyle, 429 U.S. 274 {1977). The Bridgewater/Wright 

Line/Mount Healthy test requires that matters involving anti-union animus are to be 

decided by a two-part analysis. first, the employee must come forward and prove a prima 

facie case that the termination or other discrimination was motivated by protected 

conduct. If that is done, the burden of proof shifts to the employer to establish that the 

action taken against the employee would have occurred even in the absence of any 

protected activities. 

Mr. DiCerbo has shown that his union activity was protected and that both the Board 

and the school administration had knowledge of his conduct. He has also shown that the 

relationship between the Board and the union was not good in 1984-85 and is not good to 

the present day. He has shown that the relationship between himself and Mr. Galese has 

not been good. Accordingly, it is not unreasonable to infer that an anti-union, anti

DiCerbo animus did exist, at least on the part of Mr. Galese, if not the Board of 
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Education. Pursuant to the standards set forth in Bridgewater, Wright Line and :vlount 

Healthy, the foregoing proofs would be the equivalent of a prima facie ease. The burden 

thus shifts to his employer, the Board, to show that the actions would have occurred 

regardless of Mr. DiCerbo's union involvement. 

In the case at bar, I have found that the withholding of increments and filing of 

unbecoming conduct charges were well founded in fact, and would have, and should have. 

occurred regardless of any anti-union feelings on the part of Mr. Galese and/or the Board 

toward Mr. DiCerbo and the MEA. Further, withholding of lll1 increment and filing of 

tenure charges are two separate and consistent disciplinary actions which may be taken by 

a board of education. I therefore conclude that the tenure charges were not filed in 

retaliation for the unfair labor practice charge filed by Mr. DiCerbo after his increment 

was withheld. 

The question of retaliation may arise in regard to those charges assertin~ 

insubordination as 11 result of failure to answer the questions ll.t the April 4 meeting 'lnd/or 

failure to get Board approval for the trip, pursuant to Policy 2340, since those charges 

have not been proved. However, the question of whether those charges were motivlltt?d bv 

anti-union animus is moot on the ultimate issue of filing of tenure charges, given the 

overwhelming proofs that Mr. DiCerbo permitted and allowed the availability llnd 

consumption of alcoholic beverages on the bus to Lake Placid, in the hotel and during tht? 

first hour of the return trip. 

l also note that even if the employer has been shown to have knowlege of and to be 

hostile to said union activities, if the employer shows, by a clear preponderance of the 

evidence, that absent such knowledge and hostility it would have conducted itself 

identically in regard to the teacher or employee in question based on the facts in the case, 

then the hostility to 11J1d knowledge of union activities is irrelevant. Matter of Ocean 

County College, 204 N.J. Super. 24 (App. Div. 1985}, reversing 11 N.J.P.E.R. 16257, and 

10 N.J.P.E.R.4f152JO, (1984). Certainly, it is a given that a board of education must take 

action in regard to any teacher who permits and/or allows minors to consume alcohol. 
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2. Were the standards of conduct applied to Mr. DiCerbo which led to both 

actions of the Board different from those previously applied to other staff 

members. 

Counsel for Mr. DiCerbo argues that Foreign Language Department teachers were 

never disciplined or reprimanded or had salary adjustment increments withheld for 

violating Policy 2340 or for failing to get Board approval of trips. Counsel argues that it 

was because DiCerbo was president of the Association that only he had such an action 

taken against him. Therefore different standards were applied to him than those 

previously applied to other staff members. 

The Board argues no evidence was presented or any acts or incidents on the out-of

country foreign language trips which even remotely resemble what occurred on the ski 

trip. Therefore, the standards of conduct applied to Mr. DiCerbo do not differ. 

In the case at bar, the Foreign Language Department teachers testified that they 

knew they were chaperones for the students and so told the students, and that they 

specifically monitored the students' activities at all times while on the trips and accepted 

responsibility for the students. 1 conclude that the standards applied to Mr. DiCerbo 

which led to the actions of the Board were not different from those previously applied to 

other staff members. I accept the argument of Mr. DiCerbo's counsel that givPn the size 

of the Manchester Regional School District, knowledge of conduct of teachers can be 

inferred. The Board knew that the foreign language teachers were acting as chaperones in 

the conduct of those trips and therefore did not institute any charges against them. I 

conclude that the circumstances of the Foreign Language Department trips and of Mr. 

DiCerbo's ski trip llt'e not at all similar and therefore do not support a finding that Mr. 

DiCerbo was the victim of selective enforcement. 

3. Were the standards of conduct applied to Mr. OiCerbo which led to both 

actions of the Board dirferent from those previously applied to members of the 

Board or Education. 
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This question has already been decided in the context of the hearing. I sustained an 

objection of counsel for the Board and did not permit the testimony of a student witness 

in regard to alleged improper conduct on the part of the president of the Board of 

Education. This was based on my conclusion that its admission would necessitate undue 

eonsumption of time, create substantial danger of undue prejudice and create unnecessary 

confusion. I was not persuaded that the evidence was relevant. I adopt my ruling of June 

24, 1986 herein as if set forth at length. 

4. Did the Board's actions violate ~r. DiCerbo's rights to privacy, pursuant to the 

Ninth and Fourteenth Amendments to the United States Constitution. 

Counsel for DiCerbo argues that inquiry into this trip impinges on :vir. DiCerbo's 

right to privacy as determined in Griswold v. Connecticut, 381 U.S. 479 (1965) and 

'-!eerwarth v. Meerwarth, 128 N.J. Super. 285 (Ch. Oiv. 1974) aff'd. 137 N.J. Super. 66 

(App. Div. 1975). 

Counsel for the Board argues that as a public school teacher, VIr. DiCerbo must be 

judged by standards more stringent than those of the normal citizen and must maintain '~ 

professional mode of conduct at all times. Counsel points out that the right to privacy is 

not absolute, citing Lehrhaupt v. Flynn, 140 N.J. Super. 250 (App. Div. 1976). 

There is no evidence whatsoever that Mr. DiCerbo's conduct in relationship to the 

ski trip is clothed with the right or privacy similar to the right of privacy to utilize 

contraception in one's own bedroom as enunciated in Griswold. The argument about fl 

right of privacy while organizing and leading a trip which includes 40 minor students is 

<;pecious at best and will be disregarded. A bare assertion of generalized allegations of 

infringement of constitutional rights does not automatically create a violation of the 

constitution. ~Trap Rook Industries v. Kohl, 63 N.J. 1 (1973), as well as O'Halloran v. 

Boards of Education of the Townships of Independence, Liberty and Alamucci, OAL DKT. 

EDU 5558-84 (August 27, 1984), aff'd State Board (December 5, 1984). There is no 

evidence in the record to substantiate DiCerbo's claims that his right to privacy was 

invaded. 
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5. Did the Board commit an unfair practice in failing to process the grievance 

filed by and on behalf of Mr. DiCerbo. 

Counsel for DiCerbo argues that N.J.S.A. 34:13A-5.4(a)(l) and (a)(5) make it a 

prohibited practice for an employer, its representatives or agents to interfere with the 

exercise of the rights guaranteed· public employees or to refuse to process grievances 

presented by the majority representative. ln this case, Mr. DiCerbo filed an individual 

grievance rather than go through the majority representative, which grievance was 

rejected by the superintendent. It is uncontroverted that on May 3, 1985, Mr. DiCerbo 

presented the grievance to the Board and that to date it has not been acknowleged and no 

action been taken with respect thereto. Counsel asserts that because Mr. DiCerbo was 

president of the Association at the time the grievance was filed, it was done in both an 

associational and individual capacity. Counsel asserts a complete absence of affirmative 

steps or assurances taken by the employer in regard to the grievance. 

Counsel for the Board asserts two procedural reasons this argument should be 

rejected. First, he argues that the Prehearing Order does not even identify this issue Rs 

one to be addressed in this case. Further, the collective bargaining agreement was never 

made part of this record, and therefore it is impossible to ascertain what constitutes a 

grievance in this school district and how said grievances have to be handled. Counsel 

asserts that notwithstanding the lack of evidence, a board does not violate its bargaining 

obligation when it refuses to process a grievance filed by an individual employee. See, !!!. 
Re Paterson Board oC Education, 6 N.J.P.E.R. ifll056 (1980). 

It is impossible for me to determine this issue in the absence o! evidence in the 

record oC the collective bargaining agreement in this district. That agreement defines the 

parameters of grievances and the time frames within which they must be filed and 

considered. The fact that this matter was not made an issue in the Prehearing Order is 

irrelevant, since such an Order can be amended to conform to the proofs in the case. 

However, the proofs are not here. Purther, notwithstanding that the Board did not act on 

Mr. DiCerbo's appeal or Galese's denial of his grievance of Mr. Galese's actions in regard 

to the April 4, 1985 meeting, he has had a full, if not overblown, hearing concerning the 
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meeting of April 4, 1985. He has not been found guilty of insubordination. Accordingly, I 

conclude that the Board did not commit an unfair practice, in the context of this case, in 

failing to process Mr. DlCerbo's grievance. Mr. DiCerbo has had a full and fair hearing 

before me concerning the content and substance of that grievance. 

In sum, I conclude that the employer has shown that its actions in regard to both the 

withholding of the increment and the tenure charges of conduct unbecoming a teacher 

would have been taken notwithstanding any anti-union animus or hostility toward the 

Association or Mr. DiCerbo. Accordingly, I find that the actions of the Board of 

Education in regard to Mr. DiCerbo did not violate H.J.S.A. 34:13A-S.4(a)(l), (3), (4), (5} 

and/or (7), Even given the prima facie showing by DiCerbo of the presence of an anti

union animus, he has not shown that said anti-union animus was the motivating force or 

the substantial reason for the Board's action in regard to the increment withholding or in 

regard to the tenure charges of unbecoming conduct. To the contrary, it would have been 

a dereliction of their duty for either the Board and/or the superintendent to stand by once 

it learned f)f the consumption of alcohol and lack of chaperonage on the trip. 

vn 
Disposition and Order 

Based upon the foregoing findings of fact, analysis of law and application of said law 

to the facts, it is hereby ORDERED that those portions of tenure Charges 1, 2 and 3 that 

allege insubordination should be, and are, hereby DISMISSED; and 

It is further ORDERED that those portions or tenure Charges 1, 2, 4 and 5 that 

assert conduct unbecoming a teacher, in that respondent did permit and allow availability 

and consumption or alcoholic beverages on the trip to Lake Placid, in the hotel and during 

the first hour or the trip horne, should be API'IRMED; and 

It is further ORDERED that respondent's petition asserting that the Board acted in 

an arbitrary, capricious and/or unreasonable manner in withholding Mr. DiCerbo's 1985-86 

increment should be dismissed; and 
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It is further ORDERED that the unfair labor practice charges filed by Mr. DiCerbo 

alleging retaliation, inter alia, and alleging the actions of the Board to be in violation of 

S.J.S.A. 34:13A-5.4(a)(l), (a)(3) and (a)(5) should be DISMISSED; and 

It is further ORDERED that respondent's motion to dismiss tenure charges for 

failure to comply with the provisions of N.J.S.A. 18A:6-11, for failure to elect remedies, 

for waiver and for estoppel should be DISMISSED; and 

It is further ORDERBD that that portion of the tenure charges requesting the 

dismissal of Mr. DiCerbo from his position as a tenured teaching staff member of the 

\'lanchester Regional High School District should be DISMISSED; and 

It is further ORDERED that Thomas DiCerbo be restored to his position as teaching 

staff member in the !\1anchester Regional High School District, P8SS8ic County; and 

It is further ORDERED that Mr. DiCerbo's salary be reduced, in that he forfeit the 

equivalent of two months' salary at the rate he was making when the conduct took place 

in January 1985; and 

It is further ORDERED that the withholding of Mr. DiCerbo's 1985-86 salary and 

adjustment increments be AFPmMED; and 

It is further ORDERED that any remedies requested in the unfair labor practice 

complaint, including Orders to the Board to cease and desist, Orders to restore back pay 

and interest, salary and adjustment increments for 1985-86, requests for counsel fees and 

costs, Orders to destroy and otherwise expunge documents and directions to secure proper 

pension credit be, and are, hereby DENIED. 
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This recommended decision may be affirmed, modified or rejected by the 
COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 
taw is empowered to make a final decision on all issues within the ~cope of his 
predominant interest. However, if SAUL COOPERMAN does not so act in forty-five (45) 
days and unless such time limit is otherwise extended, this decision on all of the issues 
within the scope of predominant interest shall become 11 final decision in accordance with 
N •• J.S.A. 52:14B-l0. 

I hereby FILE this Initial Decision with SAUL COOPERMAN. 

Pursuant to N.J.A.C. 1:1-14.8, upon rendering his final decision, SAUl, 
COOPERMAN shall forward the record, including the initial decision und its finn! 
decision, to the PUBLIC EMPLOYMENT RELATIONS COMMISSIOI'l. which 'DrlV 

subsequently render a final decision on any remaining issues and consider any spec1fic 
remedies which may be within its statutory grant of authority. 

Upon transmitting the record, SAUL COOPERMAN shall. pursuant to N .. J.A.I__: 1:1-
16.6., request an extension to permit the rendering of a final decision by the PUBUC 
EMPLOYMENT RELATIONS COMMISSION within forty-five (.t5) days of the decision of 
the DEPARTMENT OF EDUCATION. If the PUBLIC EMPLOYMENT RELATIONS 
COMMISSION does not render a final decision within the extended time, this initial 
decision on the remaining issues and remedies shall beeome the finn! decision. 

DATE SYBIJ..ft. MOSES, ALJ , I 

DEC 2 Z \986 
Receipt Acknowledged: 

DATE DEPARTMENT OF EDUCATION 

rJEC 2619!L_ 
DATE 

amn/e 
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OFFICE OF ADI\11NISTRATIVE LAW 

ORDER 

ON MOTION FOR CONSOliDATION 

AND TO DETERMINE PREDOMINANT 

INTEREST 

IN THE MATTER OP THE TENURE HEARING OAL DKT. NOS. EDU 6460-85 

OP THOMAS DiCERBO, SCHOOL DISTRICT AGENCY DKT. NOS. 321-9/85 

OP MANCHESTER REGIONAL HIGH SCHOOL, 

P ASSAlC COUNTY 

AND 

THOMAS DiCERBO v. MANCHESTER 

REGIONAL mGH SCHOOL BOARD 

OF EDUCATION 

OAL DKT. NO. EDU 6458-85 

AGENCY DKT. !'lO. 323-9!85 

PERC DKT. NO. C0-86-1828 

This is a decision on the motion of the Boord of Education of ~lanchester Regional 

High School (Board) to vest jurisdiction of the above-captioned matters at the Office of 

Administrative Law (OAL) and to consolidate all matters involving the instant parties, 

including an unfair labor practice complaint filed by Thomas DiCerbo at Publi<:> 

Employment Relations Commission (PERC). On December 10, 1985, the PERC chairman 

indicated to instant counsel that this administrative law judge should determine where the 

matter should be heard and which agency has the· predominant interest, pursuant to 

N.J.A.C. 1:1-14.5. 

The procedural history here indicates that the Board suspended Thomas DiCerbo, a 

teacher in its employ, without pay, and certified tenure charges of insubordination and 

conduct unbecoming a teacher against Mr. DiCerbo. All charges arise out of an allegation 

that Mr. DiCerbo organized an unauthorized ski trip for students in January 1985, during 

which students consumed alcoholic beverages with ~r. DiCerbo's knowledge. 
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In June 1985, prior to the filing of tenure charges and suspension of :\fr. DiCerbo. 

the Board voted to withhold his salary increment for the 1985-86 school year. VIr. 

DiCerbo filed n.n unfair labor practiees eomplaint with PERC, which alleged that the 

withholding of the increment was related to an anti-union animus on the part of the 

Board. DiCerbo amended his unfair labor practice complaint after the Board certified 

tenure charges against him, which he argued stems from the same anti-union animus. As 

an affirmative defense to the tenure charges, DiCerbo asserted that PERC has primary 

jurisdiction and/or the predominant interest in the case llnd that the Commissioner of 

Education (Commisionerl does not have jurisdiction to hear the unfair labor pr11etice 

charges. 

The Board moved before PERC on November l, 1985, asking it to defer jurisdiction 

on the unfair labor practices claim and to transfer the case to the Commissioner. The 

Board also moved before the Commissioner for an Order consolidating the unfair labor 

practices charge pending before PERC with the tenure charges pending before the 

Commissioner, which consolidated ease would be heard by an administrative law judge at 

the OAL. 

In support of the motion, the Board relied on Hinfey v. '1/latawan Regional Bd. of Ed:• 

77 N.J. 514, 531 (1978), which states that administrative jurisdictional questions should be 

resolved by the forum best suited to do so by virtue of its regulatory expertise. The Board 

also relied on Hackensack v. Winner, 82 .!!:.!!! 1 (1980), characterizing the holding of 

Hackensack as stating that PERC could not exercise jurisdiction over an unfair practices 

claim when it involved mixed questions of public employment and civil service law. !Q. at 

9. The Board also relied on Hackensack v. Winner for the proposition that the OAL was ll 

particularly suitable forum to decide multiple-issue jurisdictional disputes among 

administrative agencies. ~· at 10. 

The Board argued that the determination of a proper forum must be made after 11 

decision is made regarding which agency has the predominant interest. This dispute is 

characterized by the Board as arising essentially under education law because the heart of 

the matter is DiCerbo's conduct in regard to the field trip. Any finding of legitimate 

grounds for dismissal, argues the Board, would override any possible finding of anti-union 
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prejudice by the Board. Because there is an identical factual basis from which the 

charges arise, the Board asserts the Commissioner has the expertise in education law, and 

therefore should hear and decide the controversy. 

~r. DiCerbo is in agreement with the Board that the hearing should be consolidated 

and heard in a single forum. His ·attorney argues that PERC should conduct the hearin~S 

since the unfair labor practice claims are the dominant issues in this case. He asserts 

that any finding of anti-union motivation by the Board would render the disciplinflry 

action illegal. DiCerbo's attorney concedes that additional hearings may be necessary to 

permit the Commissioner to resolve any unanswered questions of education law following 

the PERC hearing on the unfair labor practices claim. Mr. DiCerbo's counsel 

acknowledges that even if PERC is found to have the predominant interest in this case, 

the Commissioner still has jurisdiction to render a final decision on the education law 

issues, and therefore it would not be improper to hold further hearings on the educational 

issues, if necessary. 

The Board argues that if the Department of Education has the predominant mterest, 

the Commissioner has final decision power to "hear and adjudicate the allegations 

involved in the unfair practice charge.'' Use of the term "adjudicate" appear> to mean 

that the Board thinks that due to a predominant interest in the case, the Commissioner 

will also have final jurisdiction over the unfair labor practices issue. 

In Hackensack v. Winner, 82 N.J. at 33-34, the Supreme Court outlined a number of 

considerations which must be examined in order to determine the proper forum for a 

consolidated hearing. These standards are reflected in N.J.A.C. l:l-14.5(a), which 

provides: 
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l. Whether more than one agency asserting jurisdiction over a 
common issue has jurisdiction over the issue, and if more than one 
agency has jurisdiction, whether the jurisdiction is mandatory for 
one of the agencies; 

2. Whether the common issue before the two agencies is, for 
either agency, the sole, major or dominant issue in dispute and 
whether its determination would either serve to moot the 
remaining questions or to affect substantially their resolution; 

3. Whether the allegations involve issues and interests which 
extend beyond the immediate parties and are of particular concern 
to one or the other agency; 

4. Whether the claims, if ultimately vindicated, would require 
specialized or particularized remedial relief available in one 
agency but not the other; 

5. Whether the common issue is clearly severable from the 
balance of the controversy and thus will permit non~uplieative 
factual and legal determinations by each agency. 

Once predominant interest is determined, that agency will have final review power 

over all issues within the scope of its predominant interest. N.J.A.C. 1:1-lVl(b). ·n"' 
regulations further provide that there may be claims for relief which llre not within th<' 

jurisdiction of the agency possessing predominant interest. If su<:'h <:'!aims exist. they will 

be reviewed later by the agency which properly has jurisdietion. N.J.A.C. l:l-14.fi(c). It 

is the ALJ's function to elearly specify which agency will have jurisdi<:'tion over which 

issues that relate to that agency's authority. N.J.A.c. l:l-14.6(b), (c). Thus a finding of 

predominant interest in no way extends the jurisdiction of an agPncy beyond its st11tutory 

authority. The argument by the Board that a finding of predominant interest on tenure 

charge issues will also give it jurisdiction over the unfair practices issue is therefore 

incorrect. In a case where two agencies have an interest in the outcome, the ALJ will 

make an initial decision upon all issues in the case. As part of the decision, the ALJ will 

identify the issues to be reviewed by the agency possessing predominant interest in the 

case. N.J.A.C. l:l-14.8(b). The other agency involved in the case renders a final decision 

on the remaining issues which are within its jurisdiction. Ibid. 
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Applying the standards for determining predominant interest to the DiCerbo 

matters, it appears that both PERC and the Commissioner have exclusive jurisdiction over 

certain issues raised in this case. !!.:&:.• Willingboro Education Association v. Board of 

Education of Willingboro, OAL DKT. EDU 0112-84 (October 2, 1984) adopted, 

Commissioner of Education (November 20, 1984), adopted, Public Employment Relations 

Commission, 11 NJPER/ft6009, p. 20 (November 30, 1984}. This finding is based upon the 

distinct and explicit statutory obligations placed in PERC and the Commissioner. at 

4-5. N.J.S.A. 16A:6-9 clearly gives the Commissioner jurisdiction over all controversies 

arising under the school laws. See, Theodore v. Dover Board of Education, 183 Super. 

407, 412-413 (App. Div. 1982). (Commissioner has "fundamental and indispensible" 

jurisdiction over all disputes and controversies under the school laws.) 

PERC also has exclusive jurisdiction over unfair employment practice claims 

pursuant to N.J.S.A. 34:13A-5.4c. See, Galloway Township Board of Education v. 

Galloway Township Education Association, 78 N.J. 25, 33 (1978) (PERC has exclusive 

jurisdiction to adjudicate and remedy allegations of unfair employment practices.) But, as 

Hackensack v. Winner states, this jurisdiction is exclusive but not mandatory in that such 

claims could be heard before other agencies in mixed issue cases. 82 Rt 22. In 

Hackensack the court ruled that PERC could not attempt to conduct a rehearing on nn 

unfair practice issue once that issue had been heard before another agency. !bid. This is 

distinguishable from PERC's statutory right to review <>onelusions of law within its 

administrative expertise based upon a fa<>tual record developed before a different agency. 

This latter type of review is provided for in a consolidated hearing under N.J.A.C. 1:1-

14.6. 

1\lrning to the remaining factors in determining predominant interest, it does not 

appear that the claims under either' statute would provide specialized remedies available 

in one agency but not another. See, ln the Matter of Willingboro Board of Education, 7 

~ 12016 (1980). Further, it does not appear that resolution of this issue would 

permit nonduplicative factual determinations by either agency. 1n the Matter of 

Woodstown-Pilesgrove Regional Board of Education, 5 NJPER fJ 10232 (1979). The main 

issue in this case is whether the Board suspended DiCerbo based upon his alleged 
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misconduct or because of its prejudice against his union activities. While PERC has 

jurisdiction over unfair practice claims, it would have to limit its fact-fincin~ to those 

matters involving the allegation of anti- union animus. Ibid., N.J.S.A. 34:13A-5.4c. The 

Commissioner of Education would, however, be concerned with, and be able to decide. >~ll 

the issues contained in DiCerbo's tenure charges, including teacher union-school board 

relations. See, Pietrunti v. Bd. of Ed. of Brick Tp., 128 N.J. Super. 149, 162-163 (App. 

Div. 1974), certif. den., 65 N.J. 573 (1974), eert. den., 419 

S.Ct. 640 (1974). This ability leads to the conclusion that the Commissioner, via the OAL. 

is the proper forum for holding the initial hearing in DiCerbo's ease. 

N.J.A.C. 1:1-14.5 (a)2 sets forth the determining factor in deciding predomin11nt 

interest. If ruling upon either issue in this case would serve to moot or flffeet 

substantially the remaining issue, then the agency with jurisdiction over that issue hfls the 

predominant interest. In unfair labor practice cases, the employer frequently elaims thnt 

the employee was diseharged for valid business reasons. PERC has adopted the federal 

labor law standard for evaluating whether an employer's motivation makes a per~onnel 

action illegal under N.J.S.A. 34:13A-5.4c. Black Horse Pike Regional Board of Educ11tion. 

9 NJPER If 14017 (1982). The employee must demonstrate by 11 prPoonderanee of the 

evidence that the discharge was motivated in a substantial way by the llnti-union anin1us 

of the employer. East Orange Public Library v. Taliaferro, 180 N.J. Sueer. 155. 163 L\pp. 

Div. 1981), aceord, In re Bridgewater Township, 95 N.J. 235, 245 (1984}. Once this burden 

has been met, the employer must establish that legal grounds exist to discharg-e the 

employee. East Orange, 180 N.J. Super. at 163. The employer must also show that the 

disciplinary action would have been taken in the absenee of anti-union animus. lf the 

employer can establish this, then the discharge could not have been substantially 

motivated by anti-union animus. ~· 

An analysis of the serious allegations in the tenure charges here show that if they 

11.re upheld, a finding of anti-union animus eould not be a substantial factor leading to the 

diseharge of DiCerbo. Thus, a determination by the Commissioner as to the validity of 

the tenure charges would serve to moot or substantially affect the remaining PERC 
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issues. This analysis weighs heavily against DiCerbo's attorney's argument that PERC has 

the predominant interest in this case, and mitigates against a PERC hearing officer 

serving as the fact finder in this case. The predominance of education law issues would 

require a fact-finding forum with the expertise to properly conduct a complete hearing. 

Research has not uncovered any appellate level ease in New Jersey which has ruled 

upon a jurisdictional conflict between the Commissioner and PERC. However, the OAL 

has served as a forum for the consolidation of unfair practice claims with education law 

claims. Both PERC and the Commissioner have adopted ALJ decisions which ordered a 

consolidated hearing before the OAL in such cases. See, ~· Willingboro, at 5. which 

held that the ALJ can take evidence on all issues in the ease, render an initial decision on 

those issues and delineate which issues are to be reviewed by each agency. ~· at 4-5. 

This is especially relevant here, since DiCerbo's counsel has acknowledged that additional 

hearings on the tenure issues would probably be necessary if PERC held the initial 

hearing. PERC has neither the education law expertise nor the procedural mechanism to 

hold a consolidated hearing as does the OAL. Hackensack v. Winner, 82 N.J. at 36-37. 

The need for additional hearings on tenure law issues would also be directly contrarv to 

the "single controversy doctrine" as applied to administrative proceedings in Hackensack, 

at 34. 

It is also the poliey of PERC to defer to the Commissioner in a case in which unfair 

labor charges arise in conjunction with a tenure charge proceeding. Woodstown, 5 NJPER 

iPt0232 (at 458, 460). In Woodstown, the .employee urged PERC to rule on the unfair 

practice charge as the agency which had primary jurisdiction over such claims. ~· at 

459. PERC refused to rule on the unfair practice claim due to the Commissioner's 

expertise in dealing with tenure charges. Ibid. The decision pointed out that the factual 

issues of the tenure charges substantially overlapped with the factual issues of the unfair 

practices charge. ~· at 460. The PERC hearing officer reserved judgment on the unfair 

practices claim until a factual record had been compiled by the ALJ in the tenure charge 

hearing. Ibid. This record would then be forwarded to PERC for final review of the 

unfair practices allegations. ~· at 461, n. 13. 

-7-

470 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 6458-85 and EDU 6460-85 

PERC has stayed final determination of an unfair labor practice charge pending the 

determination of related education law issues before the OAL. Magnolia Board of 

Education, 6 NJPER Jfll285, p. 563 (1980). The Board in Magnolia initiated a proceeding 

in the OAL and moved that PERC transfer the unfair practice charge for consolidation 

with the education law issues. Ibid. The ALJ ordered consolidation, ruling that the 

Commissioner had predominant interest over the education law issues and PERC hAd 

predominant interest over the unfair practices issues. ~· at 564. PERC adopted this 

decision, modifying it only in that it would wait for the Commissioner's final decision on 

the education law issues before ruling on the unfair practice charge. If the disciplinarv 

action by the Board violated education law, the employee would receive almost the same 

relief he would be afforded by PERC. But, if the disciplinary action WAS valid, then flnti

union animus could not be a substantial motivating factor and the employee would Jose on 

his unfair praetice claim. Ibid. This pursuaded PERC to defer to the Commissioner's 

expertise in education law prior to making any ruling on the unfair practices chnrge. Ibid. 

~.Willingboro Board of Education, 7 ~ff10216 (at 20). -

Cf., Black Horse Pike Regional Board of Education, 9 N.JPER ffi4017 (at 36). in 

which consolidation of unfair practice charges and education law claims hefore ~n :\LJ 

was approved by PERC. This was because the Board admitted it was partially motivated 

to bring charges against the teacher by its anger at the teacher's union representative. !Q· 

at 39. The ALJ ruled that the riling of charges against the teacher was justifiable under 

education law. As a result, PERC held that the anti-union animus of the Board was not 

the substantial motivating factor leading to the disciplinary action. The ALJ's decision 

that the disciplinary Retion would have occurred even in the absence of anti-union animus 

was sufficient to defeat the employee's unfair practice elaim. Ibid. 

The foregoing eases indicate that PERC will not exercise jurisdiction here over 

DiCerbo's unfair practice claim until a ruling has been made on the validity of the tenure 

charges. PERC has clearly followed a policy of deference to the expertise of the 

Commissioner on education law issues in eases similar to DiCerbo's. 
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l conclude that in regard to this case, which involves issues of unfair labor practices 

as well as tenure charges, the proper forum for the initial hearing is the OAL and not 

PERC. Woodstown. This result is due to the predominance of the education issues. 

PERC cannot detct·mine if anti-union animus is the substantial motivating factor until a 

ruling is made on the validity of the disciplinary action under educational law. Black 

Horse Pike. Determination of the. validity of DiCerbo's suspension is within the exclusive 

statutory duty of the Commissioner of Education. N.J.S.A. 18A:6-9. See also. Theodore 

v. Dover Bd. of Ed., 183 N.J. Super. at 412-413. 

Both parties have agreed to the consolidation, which will be a single fact-finding 

hearing before the OAL which will delineate the specific issues for both agencies to 

review. Willingboro, at 4. This hearing will protect the agencies' "exclusive spheres" of 

authority while also satisfying the Hackensack v. Winner concern for a single, thorough, 

fact-finding hearing binding upon both agencies. 82 N'.J. at 37-38. 

Accordingly, it is hereby ORDERED that the unfair labor practices complaint filed 

by Thomas DiCerbo before the Public Employment Relations Commission shall be 

consolidated with Thomas DiCerbo v. Manchester Regional High School Bd. of Ed., an 

appeal by Mr. DiCerbo of the denial of his 1985-86 increments, and In the :\latter of the 

Tenure Hearing of Thomas DiCerbo, School District of Manchester Regional High Sehool, 

Passaic County, the filing of tenure charges against Mr. DiCerbo by the Board: and 

It is further ORDERED that the Commissioner of the Department of Education has 

the predominant interest in this matter; and 

It is further ORDERED that the issues arising from the January 1985 ski trip, and 

any conduct of Mr. DiCerbo relating thereto, shall be the predominant issues and thAt the 

Commissioner of Education shall have the authority to issue a final decision on those 

issues; and 

-9-
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OAL DKT. NOS. EDU 6458-85 and EDU 6460-85 

It is further ORDERED that if there are sufficient legal grounds to withhold the 

increment and/or suspend Mr. DiCerbo pursuant to the education law, then any legal 

grounds for anti-union animus will become moot; and 

It is further ORDERED that if there are no sufficient legal grounds to upholu the 

tenure charges and/or the withholding of increment, then the Public Employment 

Relations Commission shall make the final decision, after review of the Initial Decision or 
the administrative law judge, on charges of anti-union animus and unfair labor prnctice 

claims, when deciding if anti-union animus of the Board was the substantial motivatin1; 

factor leading to the disciplinary actions. 

This Order may be affirmed, modified or rejected by the COMMISSIONEH OF TilE 

DEPARTMENT OF EDUCATION, SAUL COOPERMAN, or by the CHAIRMAN OF TilE 

PUBLIC EMPLOYMENT RELATIONS COMMISSION, JAMES W. MASTRIANI, who by law 

are empowered to make a final decision in this matter. Saul Coop"'rmnn nnd .James 

Mastriani are encouraged to consult and coordinate with each other before i~suing n firl'll 

order. However, if Saul Cooperman and James Mastriani do not so act in for·ty-fivc (4:,) 

days and unless such a time limit is otherwise extended, this Order shall be deemed 

adopted by the Department of Education nnd the Public Employment l{ehltions 

Commission. 

J_J f If!& 
/ 

/ 

-10-
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IN THE MATTER OF THE TENURE 
HEARING OF THOMAS DI CERBO, SCHOOL 
DISTRICT OF MANCHESTER REGIONAL 
HIGH SCHOOL, PASSAIC COUNTY. 

THOMAS DI CERBO, 

PETITIONER. 

V. 

BOARD OF EDUCATION OF THE 
MANCHESTER REGIONAL HIGH SCHOOL 
DISTRICT, PASSAIC COUNTY, 

RESPONDENT. 

IN THE MATTER OF THE MANCHESTER 
REGIONAL HIGH SCHOOL BOARD OF 
EDUCATION AND THE MANCHESTER 
REGIONAL HIGH SCHOOL EDUCATION 
ASSOCIATION. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of these consoli
dated matters before him including the initial decision rendered bv 
the Office of Administrative Law. 

rt is observed that the parties• exceptions to the initial 
decision. as well as their respective replies to exceptions. •...rere 
filed pursuant to the applicable provisions of N.J.AS:._;_ 1:1-lo.-.a, b 
and c. 

Because of the complexity of the issues and the arguments 
advanced by each of the respective parties in connection with each 
of these issues. the Commissioner shall first summarize DiCerbo's 
exceptions to the initial decision followed by the Board's reply to 
those exceptions. A summary of the Board's exceptions to the 
initial decision will thereafter be addressed to be followed by 
DiCerbo's reply to the Board's exceptions. 

Upon review of Mr. DiCerbo's exceptions to the initial 
decision, it is evident that he h~s essentially renewed those argu
ments advanced in his post-hearing brief and those positions he 
advanced in his brief in support of his earlier Motion to Dismiss 
the Board's tenure charges against him. 
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More specifically, it is noted that DiCerbo's arguments in 
his brief in support of his Motion to Dismiss appear in pertinent 
part in his exceptions to the initial decision and they relate to 
his claims that the tenure charges against him should be dismissed 
on the following_ ·grounds: 

1. The Board improperly delayed 
charges against him to the Commissioner in 
18A:6-ll as amended. 

forwarding its tenure 
violation of 1'!-_l_.S_:l\: 

2. The Board's tenure charges against him are barred by 
the Doctrine of Election of Remedies by virtue of the fact that it 
had previously withheld his salary increment pursuant to N.J:J?.'-~ 
18A:29-14 and it may not thereafter seek further remedy on the same 
grounds before the Commissioner through the filing of tenure charges 
pursuant to N.J.S.A. l8A:6-10 e~ ~~g. 

3. The Board is also estopped from asserting tenure 
charges against him by virtue of its earlier action to withhold his 
salary increment. 

Similarly, in excepting to 11 of the findings of fact set 
forth in the initial decision (Nos. 3, 5. 6. 11, 13. 14, 15, 19. 24, 
36 and 41), DiCerbo has renewed 40 of the 120 proposed findings of 
fact previously set forth in his post-hearing brief filed with the 
AW. Most of these proposed findings of fact rely upon citations 
from the transcripts of the testimony of witnesses who appeared 
during the five days of hearing conducted in this matter. All the 
above-referenced exceptions raised by Mr. DiCerbo which relate to 
the withholding of his salary increment and the tenure charges 
against him, insofar as they are cognizable before the Commissioner, 
have been addressed in deta i1 in the initial decision. Therefore, 
they are fully incorporated herein by reference. 

The remaining exceptions raised by DiCerbo with respect to 
the withholding of his salary increment and the tenure charges 
against him are summarized below. 

Mr. DiCerbo maintains that the ALJ erred in his analysis of 
the issue regarding whether or not the Board acted in an arbitrary, 
capricious or unreasonable manner when it withheld his salary incre
ment for the 1985-86 school year. Initially. he points out that the 
AW's analysis of this issue exceeds the reason provided by the 
Board for withholding his salary increment. In this regard, he 
claims that the Board's sole reason for withholding his increment 
was that of unbecoming conduct. Mr. DiCerbo therefore rejects the 
further analysis of the issue by the ALJ which includes insubordina
tion which clearly was not stated by the Board as a reason for with-
holding his salary increment. 

Moreover, DiCerbo argues that he has satisfied the Kgpera 
standards in demonstrating by a preponderance of credible evidence 
that the Board failed to establish that he exhibited "***unbecoming 
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conduct, to wit; permitting the consumption of alcoholic beverages 
by Manchester Regional High School students on a trip to Lake 
Placid*** which you organized and conducted." (R-5) 

Mr. DiCerbo argues that the Board's action in withholding 
his increment for the reason so stated is without a basis in fact 
and that it was unreasonable for the Board to reach that conclusion 
given the facts presented to it by the Superintendent. He rejects 
the "investigative" procedures employed by the Superintendent and 
Mr. Catalano which included the intimidation of pupils for the 
purpose of gathering information against him. 

Mr. DiCerbo maintains that there are glaring inconsisten
cies in the Superintendent's testimony as to what did actually occur 
on the bus trip to and from Lake Placid. He claims that the Super
intendent's failure to prove that he had knowledge of the presence 
of beer with students, or that they were drinking beer during the 
period of time in question, not only undermines the Board's incre
ment withholding, but also the tenure charges against him. In this 
regard, Mr. DiCerbo relies on the fact that not one student who was 
present on the bus to Lake Placid could testify that DiCerbo saw any 
student drinking beer. 

Mr. DiCerbo asserts that on the one occasion during the bus 
trip home from Lake Placid when he observed some students drinking 
beer, he took the appropriate action by taking the beer away from 
them and admonishing them. Mr. DiCerbo rejects the AW' s 
determination that it would have been reasonable for him to search 
the pupils and their belongings at any time during the incident in 
question, as well as the ALl's suggestions that his failure to do so 
supported the Board's tenure charge of unbecoming conduct against 
him. Such conclusion, DiCerbo maintains, violates the court's 
standards laid down in T.L.O~, supra. 

DiCerbo argues further that the circumstances herein giving 
rise to the tenure charges against him are distinguishable from 
those in Ahern, supra, and Gwaley, supra, inasmuch as when he 
learned that certain students were drinking beer on the bus trip 
back from Lake Placid, he did not remain passive but he affirma
tively acted to stop them from drinking beer. DiCerbo also main
tains that the AW erred in denying him an opportunity to present 
testimony of other students regarding their being served alcoholic 
beverages in the home of Board members after football games and on 
other occasions. He submits that the AW's determination in this 
regard was an abuse of her discretion. 

Finally, DiCerbo argues that the forfeiture of two months' 
salary and sustaining the increment withholding against him on the 
same facts in this case constitute an unduly harsh penalty with 
respect to his being found guilty of the tenure charges against him 
for the following reasons: 

In balancing the issue of 
Commissioner upholds the 
some salient facts need 

remedy (assuming the 
determination below), 
repeating. There is 
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controverted evidence of DiCerbo's long and 
unblemished record of service in the school 
district and of the students' respect and admira
tion for him. His peers have recognized the 
superlative nature of his teaching by having 
nominated him twice as Teacher of the Year. As 
an Honors Level teacher, one would expect a great 
deal of commitment to go into his teaching. That 
this is evident becomes obvious from a review of 
any of DiCerbo's observations and evaluations 
which were submitted as joint exhibits in this 
matter. It is imperative that the Court review 
each of these exhibits since the ultimate 
travesty which could occur to the educational 
community would be to lose such a quality 
teacher. Indeed it is a shame that the student 
body was deprived of an invaluable learning 
experience since the Board in its ill-wisdom 
determined to suspend DiCerbo from his teaching 
duties since September 1, 1985. It did so 
despite the fact that the record is barren of any 
past disciplinary infractions. 

The Court must also weigh in its analysis that 
DiCerbo was not in flippant disregard of the 
safety and welfare of students who went on the 
trip. It is submitted that the whole line of 
testimony surrounding the seizure experienced by 
J.S., evidences the exact opposite from that 
claimed by the Board. DiCerbo is a responsible, 
caring individual. His candid and forthright 
testimony had the simple ring of truth to it. 
There was, moreover, no injury whatsoever proven 
by the Board in the conduct complained of. 

*** 

Judge Moses limits her conclusion to finding an 
act of omission rather than commission. But in 
assessing a monetary penalty, a $7415.00 fine is 
visited on DiCerbo; $1927 for the increment with
holding, and an additional two months salary 
($5488.00). Is it proper to conclude that an 
isolated "error of judgment" warr.Jnts a 20% for
feiture of the salary paid to DiCerbo? Such sum 
will, obviously, be magnified considerably in 
future years by DiCerbo' s lagging a step behind 
on the salary guide by virtue of the with
holding.*** 

Assuming 
disagree, 
in mind: 

that the Commissioner determines to 
two further points must be born (sic) 
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{A) Judge Moses 1 decision assumes, that in 
upholding the tenure charges and the increment 
withholding, a separate penalty must be assessed 
aside from the increment (i.e. forfeiture of two 
months 1 salary). This is not so. It could be 
concluded that the increment withholding alone 
was the appropriate remedy. 

(B) While assessing a two month forfeiture of 
pay, and reinstating DiCerbo to his position, 
Judge Moses fails to additionally order back pay 
for the additional two months when DiCerbo was 
suspended without pay pursuant to N.J.S.A. 
l8A:l6-14 (sic). Back pay was denied in the 
unfair practice proceeding only because the 
underlying charge was dismissed. But as part of 
the tenure proceeding it is clear that a complete 
analysis requires this issue to be cleared up in 
DiCerbo's favor. 

(DiCerbo 1 s Exceptions, at pp. 14-16) 

The Board in its reply to DiCerbo's exceptions also relies 
on the record of the testimony in the transcripts to categorically 
:eject each and every proposed finding of fact advanced by DiCerbo 
1n his exceptions. The Board further maintains that DiCerbo 1 s 
exceptions with regard to his claim that it violated the provisions 
of N.J.S.A. 18A:6-ll by delaying the filing of its tenure charges 
against him is totally without merit for the reasons expressed in 
the initial decision. Moreover, the Board claims that there is no 
allegation of any prejudice sustained by what DiCerbo claims was a 
failure by the Board to have acted "forthwith." 

The Board, argues that the AW 1 s determination adequately 
and correctly disposed of DiCerbo's claim with regard to his argu
ments that the Doctrines of Election of Remedies. Estoppel or Waiver 
apply to the filing of its tenure charges against him. 

The Board maintains that the factual circumstances, as 
presented by way of the AW 1 s findings, that he ar.:anged a trip 
during which alcoholic beverages were available to and consumed by 
students and that he told students that he was bringing ;_beer without 
telling them that they were not to bring beer on the trip, consti 
tute unbecoming conduct. The Board urges the Commissioner to adopt 
the AW 1 S findings in this regard in support of its denial of his 
salary increment, as well as his guilt of the tenure charges filed 
against him. 

Similarly. the Board contends that insofar as DiCerbo is 
claiming that it was unlawful to search the students or their 
possessions during the bus trip or at Lake Placid, such claim was 
adequately addressed and.rejected by the ALJ in the initial decision. 

According to the Board, DiCerbo's claim of error by the ALJ 
in denying him an opportunity to present testimony regarding alco
holic beverages served to students in the homes of Board members on 
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other occasions must be viewed as a deli berate attempt to confuse 
and obfuscate the main issues in this case. The Board asserts that 
it is DiCerbo's conduct held in question herein and that the ALJ 
properly precluded any testimony which would have necessitated an 
undue consumption of time, created substantial confusion, as well as 
created a danger of undue prejudice in these proceedings. The Board 
in its reply relies on a host of prior school decisions which stand 
for this proposition. They are incorporated herein by reference at 
page 12 of its reply. 

In conclusion, the Board in its reply addresses DiCerbo' s 
exception to the AW' s determination of the penalty to be imposed 
upon him as follows: 

Under Point VI of his Exceptions, DiCerbo argues 
that the penalty of forfeiture of two months 
salary, together with the upholding of the incre
ment was unduly harsh under the facts of this 
case. He argues that because of his alleged 
excellent record as a teacher, little or no dis
ciplinary action should be invoked against him. 
DiCerbo is urging a total disregard of the duties 
and obligations he owed to the students who were 
entrusted to his care and whose participation on 
the trip he sought, solicited and encouraged; his 
individually proclaimed self-righteousness 
(Initial Decision, p. 14); his outright refusal 
to supervise the conduct of students partici
pating in the ski trip; his indifference to what 
was going on among the students; and his failure 
and refusal to assume the role model his status 
as a teacher mandated. He not only did not 
assume the role model he was called upon to 
assume - he assumed the exact opposite role. He 
let the students do whatever they chose as if 
"adults." His indifference to what the students 
were doing demonstrated to them that the consump
tion of alcoholic beverages was permissible and 
sanctioned. His conduct flaunted public pol icy. 
and violated State Law by allowing underage 
students to consume alcoholic beverages. DiCetbo 
argues that the anguish and humiliation he 
suffered as a result of having to undergo the 
ordeal of a tenure hearing is sufficient and 
adequate punishment. It is respectfully sub
mitted that the facts of this case are so over
whelming that such consideration cannot mitigate 
the penalty. 

Unfitness of a teacher to serve may be shown by a 
single incident or series of incidents. R_e£c:.<IY 
v. State Bd. of Ed., 136 N.J.L. 369 (Sup. ct. 
l943f; Aff'd 131 N.J.L. 326 (E&A 1944). In Re 
:f_!!_l,_c_()m~. 93 N.J. Super. 404, 421 (App. Div. 
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1967); In the Matter of the Tenure Hearing of 
Thomas Molineux, School District of the Tp. of 
Medford, [decided] (Aug. 8, 1986); In the Matter 
of the Tenure Hearing of Eligio Ortiz, Schl. 
District of the City of Camden, [decided] 
(April 21, 1986); Aff'd by State Bd.*** (Sept. 3, 
1986}. (Board's Reply Exceptions, at pp. 9-10) 

The following testimony of DiCerbo further illu
strates the attitude and inappropriate demeanor 
and thinking by him: 

Q. So you collected the money in school; you 
spoke to the students in school; you put together 
this trip with students. Didn't you also put all 
the room assignments together? 

A. They told me who they wanted to stay with, 
yes. 

Q. And when you collected the money, I believe 
you testified you went over [to] the Belmont 
travel agent and you gave them that money? 

A. Yes. 

Q. Wouldn't you, with all of this, consider 
yourself to be the organizer of this trip? 

A. No, not really. (5T:l50) 

Q. You made it clear to them (the students) 
that you were not going to be their chaperone? 

A. Yes. 

Q. That you were going to have very little to 
do with them? Isn't that so? 

A. Yes. 

Q. That they were on their own? 

A. Yes. (ST: 152) 

Q. And you allowed your friends after you 
purchased the 1 iquor, brought it on the bus, and 
washed your hands. you didn't drink the beer on 
the bus? You allowed them to drink it in front 
of the students? 

A. Yes. 

Q. Is this an example for 16 and 17-year olds? 
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A. I don't know. 

Q. You don't know? You met with the students, 
I believe you testified, the day before you went 
on the trip. Is that correct? 

A. Right. 

Q. And, 
that you 
friends. 

at that time, you told the 
were going to bring beer 

Is that correct? 

A. Correct. 

students 
for your 

Q. You felt that there was no problem telling 
students that you were going to bring beer? 

A. No, I didn't. (5T:l55-156) 
(Board's Reply Exceptions, at pp. 10-11) 

In its exceptions to the initial decision, the Board 
supports the ALJ's finding that DiCerbo's actions constituted 
unbecoming conduct as a tenured teacher; however, it excepts to 
certain of the ALJ's findings and conclusions in the initial deci
sion. The Board's objections to the initial decision are fully set 
forth in its exceptions incorporated by reference herein and 
summarized below. 

The Board excepts to the ALJ's determination with regard to 
her characterization of the meeting of April 4, 1985 between DiCerbo 
and the Superintendent in the presence of others. It maintains that 
DiCerbo committed an act of insubordination by refusing to answer 
those questions posed to him by the Superintendent with regard to 
DiCerbo's knowledge and involvement in the Lake Placid trip attended 
by approximately 30 or more students from Manchester Regional High 
School. 

The Board also maintains that the ALJ erred in suggesting 
in her findings that the parents of the students interviewed by 
Mr. Catalano and himself were required to be notified prior to the 
time such interviews were conducted. ( 

The Board rejects the AW's characterization of the Super
intendent • s testimony which states that he was "uncomfortable" when 
responding to questions concerning his meetings with the students 
who were interviewed about the Lake Placid trip and with those 
questions involving his knowledge about unauthorized Foreign 
Language Department field trips. Notable exception is taken by the 
Board to the ALJ's finding that the "problems" between the Associa
tion and the Superintendent "colored" his testimony as well as the 
testimony of other teachers. The Board· maintains that the ALJ 
failed to set forth the rational basis for such a finding. 
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Notwithstanding the fact that the ALJ found that the 
Board's policy manual was not distributed annually to teachers, she 
did report that Policy No. 2340 (Field Trips) was included in the 
teachers • manual. Thus, the Board concludes that DiCerbo was in 
fact aware of the policy in question and his failure to comply with 
the policy must be deemed to be insubordination. The Board also 
rejects the conclusion reached by the ALJ that Policy No. 2340 was 
not generally enforced by the administration on the grounds that 
such a finding has no bearing on the facts of this case especially 
since there was no finding of selective enforcement of the policy 
against Mr. DiCerbo. 

The Board claims that although there were instances in the 
past where Policy No. 2340 may not have been enforced in connection 
with European field trips organized by its Foreign Language Depart
ment, there is no evidence that there were any incidents remotely 
resembling those which occurred on the bus trip to and from Lake 
Placid organized by Mr. DiCerbo. 

Finally, the Board argues that the record of this matter 
fails to support the ALJ's findings that Z.H., L.M. and B.V. were 
intimidated when interviewed by its administrators. The Board 
acknowledges that these students were nervous and that they did not 
want to appear in Court to give testimony; however, they all agreed 
to sign the statements giving their version of what occurred in 
connection with the bus trip to Lake Placid in January 1985. 

In his reply to the Board's exceptions to the initial 
decision, Mr. DiCerbo claims that the record does not support the 
tenure charge which accuses him of insubordination for failing to 
answer those questions posed to him by the Superintendent at the 
meeting held on April 4, 1985. 

Moreover, DiCe rho contends that the callous disregard and 
treatment of the students interviewed by the Superintendent and 
Mr. Catalano give weight and credibility to the ALJ's determination 
that they were uncomfortable and intimidated into signing statements 
with regard to the incidents pertaining to the administration's 
investigation of the ski trip. 

With regard to the Board's contention that he ~ad knowledge 
of the existence of the Board's Policy No. 2340 pertaining to field 
trips prior to the ski trip to Lake Placid, DiCerbo relies on the 
record of the findings in this matter which he claims establishes 
that said policy was neither distributed nor enforced by the Board. 

DiCerbo further maintains that the record of this matter 
undeniably reveals that he did not personally bring beer on the bus 
at the time of the ski trip to Lake Placid nor did he actively 
encourage students to bring beer on that trip. 

Finally, DiCerbo argues that the ALJ has fully discussed 
and distinguished the prior . school law decisions in Ahern, supra, 
and Gwaley, supra, as a bas1s for support relied upon by the Board 
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to sustain the tenure charges against him. Moreover, DiCerbo relies 
upon his post-hearing brief and his exceptions to the initial deci
sion incorporated by reference in his reply insofar as it pertains 
to a mitigation of the AW's recommended penalty to be' imposed 
against him. 

The Commissioner has reviewed the respective positions 
advanced by the parties in their exceptions and replies to 
exceptions. It is observed from the record that Mr. DiCerbo 
correctly excepts to that portion of the initial decision on page 34 
in which he asserts that the ALJ in her analysis of the issue 
pertaining to the withholding of his increment by the Board exceeds 
the reason provided by the Board for withholding his increment for 
the 1985-86 school year. It is clear that the sole reason given by 
the Board for the withholding of DiCerbo's increment is that which 
was stated in the letter from the Board Secretary to DiCerbo dated 
June 21, 1985 which reads in pertinent part as follows: 

The withholding of the salary increase is based 
upon your unbecoming conduct.*** (R-5) 

Consequently, the Commissioner finds that paragraph 1 on 
page 34 of the initial decision which contains the ALJ's findings 
and conclusions related to insubordination in connection to the 
withholding of DiCerbo's increment will not be considered for the 
purpose of reaching a final determination on this issue. 

The Commissioner has also reviewed the ALJ' s findings and 
conclusions which hold that Mr. DiCerbo is guilty of unbecoming 
conduct in connection with those portions of the Board's tenure 
charges nos. 1, 2, 4 and 5 by virtue of the fact that he "did permit 
and allow availability and consumption of alcoholic beverages [by 
students) on the trip to Lake Placid, in the hotel and during the 
first hour of the trip home***." (Initial Decision, ant~) 

While the Commissioner concurs with the ALJ's finding that 
DiCerbo's actions with respect to tenure charges nos. 1. 2, 4 and 5 
constitute unbecoming conduct, he does not agree that it was for the 
specific reasons stated by the ALJ. The record of this matter fails 
to establish that Mr. DiCerbo permitted students to bring alcoholic 
beverages (beer) on the bus trip to or from Lake Placiid or that he 
was aware that students were drinking beer at any time other than 
after the first hour on the bus trip home. It was at that time that 
DiCerbo discovered that some students were drinking beer on the bus 
and he confiscated the beer and admonished the students. In the 
Commissioner's judgment, DiCerbo on this occasion did recognize his 
responsibility to the students who accompanied him on the Lake 
Placid trip. He further recognized his responsibility as a teacher 
in charge of the ski trip when he assisted J.S., a student who 
became ill at Lake Placid. Additionally, DiCerbo contacted parents 
to inform them of the incident and the care that J.S. was receiving 
at Lake Placid. It must be concluded therefore that at least on 
these two occasions DiCerbo did, in fact, act responsibly toward the 
students who accompanied him on the Lake Placid ski trip. 
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Specifically, the Commissioner considers that the ALJ's 
comments in the initial decision, ante, lend support to this view as 
follows: 

I agree with Mr. DiCerbo's counsel that the 
charge of aiding and abetting is not appropriate 
and has not been proved in the case at bar. 
Mr. DiCerbo did not assist, support or supplement 
the efforts of the students to make the beer 
available or to consume it, nor did he encourage, 
incite or instigate them to consume it. See, 
State v. Metcalf, 168 N.J. Super. 375 (App. Div. 
1979). 

Consequently, the Commissioner cannot agree that DiCerbo' s 
unbecoming conduct in this regard is analogous to those circum
stances which prevailed in Gwaley, supra, or Ahern, supra. 

The Commissioner does, however, find and determine that 
DiCerbo is guilty of unbecoming conduct as charged by the Board 
specifically for those reasons that appear in the initial decision, 
ante, which read in pertinent part: 

***Mr. DiCerbo organized and facilitated the 
trip. He told the students he was bringing beer 
for his friends, although no hard liquor would be 
allowed. He did not specifically tell the 
students not to bring beer. He personally 
brought a case of beer onto the bus, which beer 
was consumed by his friends on the bus in plain 
view of the students. Mr. DiCerbo deliberately 
stayed in front of the bus for the entire trip, 
thus avoiding, with one exception, any observa
tion o£ the students. *** Mr. DiCerbo made no 
efforts to monitor the students • activity while 
at Lake Placid, although it is clear from the 
students' own testimony that beer was consumed on 
the bus during the trip up and in the hotel on 
the weekend. 

The basic premise that Mr. DiCerbo was not;. a 
chaperone and thus was not responsible and that 
this was a private trip cannot be accepted in 
light of the clear obligation of a teacher to act 
in such a way as to always maintain the trust of 
the students and their parents. The mere state
ment that he was not the chaperone for a trip 
attended by 40 underaged students does not 
absolve Mr. DiCerbo of his responsibilities as a 
role model, if nothing else. [Tordo, llUpra] At 
least some of the parents assumed Mr. DiCerbo was 
the chaperone on the trip. (See, testimony of 
Mrs. M.) If Mr. DiCerbo wants to compare this 
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trip with the trips sponsored by the Foreign 
Language Department for purposes of showing there 
was no insubordination, he cannot avoid a com
parison with the testimony of the /foreign 
language teachers that they were chaperones and 
monitored the students' activities at all time. 

Except for the above modifications, the Commissioner concurs with 
those findings and conclusions in the initial decision pertaining to 
Mr. DiCerbo's increment withholding and the Board's tenure charges 
against him. The initial decision is thoroughly documented by the 
testimony of the witnesses and the exhibits in evidence, as well as 
the ALJ's interpretation of the applicable statutes and case law. 

The Commissioner therefore concludes that the remaining 
exceptions taken by the parties to the initial decision must be 
rejected as being either irrelevant, misplaced or without merit 
insofar as they seek to reverse or modify the ALJ's findings of fact 
and conclusions rendered in the initial decision. The Commissioner 
hereby adopts those findings and conclusions in the initial decision 
as his own. 

Accordingly, for all of the foregoing reasons set forth in 
findings and conclusions in the initial decision, ante (Issues A 
through E), except for those issues pertaining to--Mi:. DiCe rho's 
allegations of unfair labor practice charges which are subject to a 
final determination by PERC, the Commissioner hereby issues the 
following orders: 

Based upon the foregoing findings of fact, analysis of law 
and application of said law to the facts, it is hereby ordered that 
those portions of tenure charges nos. 1, 2 and 3 that allege insub
ordination are hereby dismissed. 

It is further ordered that those portions of tenure charges 
nos. 1, 2, 4 and 5 that assert Mr. DiCerbo is guilty of conduct 
unbecoming a teacher are affirmed for the reasons above set forth in 
full by the Commissioner. 

It is further ordered that Mr. DiCerbo's petition asserting 
that the Board acted in an arbitrary, capricious and/orr.unreasonable 
manner in withholding his 1985-86 increment is hereby dismissed and 
it is further ordered that Mr. DiCerbo's motion to dismiss the 
tenure charges for failure to comply with the provisions of rl'_:)__,~.:. 
l8A:6-ll, for failure to elect remedies, for waiver and for estoppel 
are hereby dismissed. 

It is further ordered that that portion of the tenure 
charges requesting the dismissal of Mr. DiCerbo from his position as 
a tenured teaching staff member of the Manchester Regional High 
School District is hereby denied and it is further ordered that 
Thomas DiCerbo be restored to his position as teaching staff member 
in the Manchester Regional High School District. 
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It is further ordered that the ALJ's recommended penalty of 
the forfeiture of 2 months' salary by Mr. DiCerbo be modified to the 
extent that Mr. DiCerbo forfeit the equivalent of 120 days' salary 
which resulted from his suspension without pay by the Board pursuant 
to the provisions of N.J.S.A. 18A:6-14 and 

It is further ordered the withholding of Mr. DiCerbo's 
1985-86 salary and adjustment increments be affirmed. 

Finally. in view of the fact that the consolidation of 
these cases requires a further determination of the allegations bv 
the Association of unfair labor practices by the Public Employment 
Relations Commission. 1 t is ordered that a copy of the CotrunlS
sioner's decision and the record of this matter be inunediatelv 
transmitted to that agency. 

COMMISSIONER OF EDUCAT:.:cT 

February 19, 1987 
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IN THE MATTER OF THE TENURE 
HEARING OF THOMAS DI GERBO, 
SCHOOL DISTRICT OF MANCHESTER 
REGIONAL HIGH SCHOOL, PASSAIC 
COUNTY. 

THOMAS DI CERBO, 

PETITIONER-CROSS/APPELLANT, 

V. 

BOARD OF EDUCATION OF THE 
MANCHESTER REGIONAL HIGH SCHOOL 
DISTRICT, PASSAIC COUNTY, 

RESPONDENT-APPELLANT. 

IN THE MATTER OF THE MANCHESTER 
REGIONAL HIGH SCHOOL BOARD OF 
EDUCATION AND THE MANCHESTER 
REGIONAL HIGH SCHOOL EDUCATION 
ASSOCIATION. 

STATE BOARD OF EDUCATION 

DECISION 

Predominant interest determination by the Administrative 
Law Judge, January 23, 1986 

Decision of the Commissioner of Education, February 6, 1986 

Decision of Chairman of the Public Employment Relations 
Commission, April 18, 1986 

Decided by the Commissioner of Education, February 19, 1987 

Decision on Motion by the Commissicner, May 5, 1987 

For Respondent/Petitioner-Appellant, Schwartz, Pisano, Simon 
and Edelstein (Nathanya Simon, Esq., of Counsel) 

For the Petitioner/Respondent-Cross-Appellant, Bucceri and 
Pincus (Sheldon H. Pincus, Esq., of Counsel) 

This is a consolidated case arising from a weekend ski trip 
organized by Thomas DiCerbo, a tenured high school science teacher. 
Mr. DiCerbo has been employed by the Board since 1969, and since 
July 1984, has been President of the Manchester Education 
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Association. The record indicates that in the fall of 1984, he 
selected from a travel agency a package ski trip to Lake Placid 
offered by a ski trip operator for the weekend of January 25, 26 and 
27, 1985. He informed various students at the high school about the 
availability of the trip, and distributed brochures and information 
from the agency and ski trip operator. 

Forty students between the ages of 16 and 18 signed up for 
the trip, paying $140 each. They gave the money to Mr. DiCerbo 
before and after school, in homeroom or after his class. Mr. 
DiCerbo remitted the money to the travel agency, along with 
contracts signed by each participant. 

Mr. DiCerbo discussed the trip with the students before and 
after school, before and after class, in the lunch room and in 
homeroom. He did not discuss it during his classes. 

He held one formal meeting prior to the trip in his biology 
room after school. At that meeting, he told the students that the 
trip was not a school sponsored event and that he would not be their 
chaperone. He informed them that he expected them to act as adults, 
but that he would be there if they needed help. Additionally. in 
response to questions, he informed the students that he was bringing 
beer, but that no hard liquor would be allowed. However, at no time 
did he tell the students that it was all right for them to bring 
beer. 

When the bus left for the trip from a private parking lot, 
some of the students carried beer onto the bus in coolers or bags. 
Mr. DiCerbo did not inspect such containers. He brought a case of 
soda on the trip for the students and one case of beer for his adult 
friends. 

During the trip. Mr. DiCerbo sat in the front of the bus 
Most of the students sat at the middle or in the rear. Mr. DiCerbo 
made no effort to observe the .students on the one occasion during 
the trip when he went to the back of the bus. 

Although Mr. DiCerbo did not consume any alcoholic 
beverages on the bus, his adult friends did drink beer in front of 
the students. Up to half of the students drank beer during the 
trip, concealing the beer while they drank it. Again, Mr. DiCerbo 
did not offer or supply alcoholic beverages to the students during 
the trip. Nor, although he made no attempt to monitor their 
activities in their rooms, did he offer or supply alcoholic 
beverages to the students while the group was at Lake Placid. 

Consistent with his statement to the students that he would 
be available if they needed help, Mr. DiCerbo insured that one of 
students received proper care when he became ill at the ski lift. 
In fulfilling his commitment, Mr. DiCerbo accompanied the student to 
the hospital, checked on him periodically after arranging his return 
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to the hotel, and 
parents. No other 
portion of the trip. 

maintained communication with the student's 
problems arose or were reported during this 

On the return trip, however, the bus driver asked 
Mr. DiCerbo to speak to the students about the noise level. 
Mr. DiCerbo then went to the back of the bus 'and saw several 
students drinking beer. Mr. DiCerbo became angry. and told the 
students involved that their behavior was wrong. He further advised 
them that they must be mature and realize that while they had 
nothing to lose, he did. Mr. DiCerbo then asked two of his friends 
to collect the beer and other alcoholic beverages. 

The school administration found out about the trip in late 
March 1985, as the result of an inquiry by the secretary to the 
school administrator. Following investigation, the superintendent 
recommended withholding Mr. DiCerbo's increments for 1985-86. The 
Board adopted a resolution on June 20, 1985, withholding the 
increments because of unbecoming conduct based on Mr. DiCerbo's 
conduct in regards to the trip. R-5, in evidence. 

On July 19, the Manchester Regional High School Education 
Association filed an unfair labor practice charge against the Board 
with the Public Employment Relations Commission (PERC), alleging 
that the withholding of increments violated the New Jersey 
Employer-Employees Relations Act, t'{~~,2.A.· 34: 13A-l ~t: ~. On 
August 15, 1985, the Board certified tenure charges of conduct 
unbecoming a teacher and insubordination against Mr. DiCerbo. On 
September 13, 1985, Mr. DiCerbo filed a Petition of Appeal to the 
Commissioner of Education, challenging the withholding of his 
increments under the education laws. On September 24. 1985, the 
Association filed an amended unfair labor practice charge with PERC, 
alleging that the tenure charges were brought in retaliation for 
protected activity. 

Upon motions filed by the Association and the Board, the 
Administrative Law Judge directed consolidation of the matters and 
determined that the Commissioner of Education had predominant 
interest to render a final decision on issues arising from the 
January ski trip and any conduct of Mr. DiCerbo relating to that 
trip. The Commissioner of Education adopted the Administrative Law 
Judge's determination, as did the Chairman of PERC. who however 
reserved the right to resolve, following determination of the matter 
under the education laws, whether the Board's actions violated the 
New Jersey Employer-Employees Relations Act. 

The Administrative Law Judge's determination encompassed 
both those aspects of the case requiring resolution under the 
education laws and the unfair labor practice allegations. Before 
considering the substantive issues, she determined that 
Mr. DiCerbo's motion to dismiss based on procedural deficiencies 
should be denied. She then turned to the substantive issues to be 
resolved under the education laws. Applying the standard 
established in !.o~ra~~-\.le~!l__t_Qr:..a!l&_e_B<ta~d_Q_f_E<i~us~~tjo~n, 60 N'-J. _ 
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Super. 288 (App. Div. 1960), the ALJ found that insofar as the 
Board's withholding of Mr. DiCerbo's increments was based on his 
conduct during the trip, its actions were in conformity with 
N.J.S.A. 18A:29-14, although withholding his increments on the basis 
of insubordination was arbitrary, capricious and unreasonable. 

The ALJ then considered the tenure charges, concluding that 
although there was insufficient evidence in the record to support a 
finding of insubordination based on either Mr. DiCerbo's failure to 
obtain Board approval for the trip or his conduct in refusing to 
answer questions during the investigation, his conduct in permitting 
the availability of alcoholic beverages on the bus and thereby 
permitting the consumption of alcoholic beverages by students during 
the trip was established by a preponderance of the evidence, and 
constituted conduct unbecoming a teacher. In reaching this 
conclusion, she reasoned that 

[i]n the case at bar, Mr. DiCerbo's argument is 
that (a) he was not the chaperone and not respon
sible for the students because it was a private 
trip and (b) he did not observe the beer being 
brought onto the bus or being drunk on the ride 
up or during the time spent at Lake Placid. 
However, I have found the following to be fact: 
Mr. DiCerbo organized and facilitated the tdp. 
He told the students he was bringing beer for his 
friends, although no hard liquor would be 
allowed. He did not specifically tell the stu
dents not to bring beer. He personally brought a 
case of beer onto the bus, which beer was con
sumed by his friends on the bus in plain view of 
the students. Mr. DiCerbo deliberately stayed in 
front of the bus for the entire trip, thus 
avoiding, with one exception, any observation of 
the students. On his one observation, he could 
not have helped but see the students drinking 
beer, if he had only looked. Mr. DiCerbo made no 
efforts to monitor the students' activity while 
at Lake Placid, although it is clear from the 
students' own testimony that beer was consumed on 
the bus during the trip up and in the hotel on 
the weekend. 

The basic premise that Mr. DiCerbo was not a 
chaperone and thus was not responsible and that 
this was a private trip cannot be accepted in 
light of the clear obligation of a teacher to act 
in such a way as to always maintain the trust of 
the students and their parents. The mere state
ment that he was not the chaperone for a trip 
attended by 40 underaged students does not 
absolve Mr. DiCerbo of his responsibilities as a 
role model, if nothing else. At least some of 
the parents assumed Mr. DiCerbo was the chaperone 
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on the trip... If Mr. DiCerbo wants to compare 
this trip with the trips sponsored by the Foreign 
Language Department for purposes of showing there 
was not insubordination, he cannot avoid a 
comparison with the testimony of the foreign 
language teachers that they were chaperones and 
monitored the students activities at all times. 

Initial Decision, at 41-42 (citation omitted). 

In assessing whether dismissal was the appropriate penalty, 
the AW found that extensive mitigating circumstances were present. 
The ALJ emphasized that Mr. DiCerbo's conduct in this instance 
represented the only known impropriety in an otherwise unblemished 
record, that public confidence in him had not been shaken, that 
parents, students and fellow teachers perceived him as a dedicated 
and enthusiastic teacher and that his evaluations showed that the 
administration in the past had determined that he performed his job 
well. Thus, although she concluded that Mr. DiCerbo had erred in 
his premises that he had not organized the trip and that he had no 
obligation to monitor the activities of the minors, she further 
concluded that his lapse in judgment was a one-time occurrence. 
which did not automatically condemn him to dismissal. Rather, the 
ALJ found that the appropriate penalty in this case was, in light of 
the withholding of increments that Mr. DiCerbo had already endured, 
the forfeiture of two months salary as established by the salary 
schedule in effect in 1984-85. 

The AW' s determination of the penalty was not altered by 
her consideration of the asserted violations of the New Jersey 
Employer-Employees Relations Act. In that regard, the ALJ concluded 
that the Board had shown that its actions both in withholding of 
increments and in certifying the tenure charges would have been 
taken notwithstanding any anti-union animus or hostility toward the 
Association or Mr. DiCerbo. Accordingly, the AW found that the 
Board had not violated the New Jersey Employer-Employees Relations 
Act and that, to the contrary, the Board and the Superintendent 
would have been in dereliction of their duty had they stood by once 
it was learned that alcoholic beverages had been consumed and that 
there was a lack of chaperone on the trip. 

Following his review of the positions taken by the parties. 
the Commissioner first found that the sole reason given by the Board 
for withholding Mr. DiCerbo's increment was his unbecoming conduct, 
and consequently he determined not to consider the ALJ' s findings 
and conclusions relating to insubordination in reaching his determi
nation concerning the withholding of increment. The Commissioner 
then turned to the ALJ' s findings concerning the tenure charges. 
While concurring with the ALJ's conclusion that Mr. DiCerbo's 
actions constituted unbecoming conduct, the Commissioner rejected 
the specific reasons given by the AW, concluding that the record 
failed to establish that Mr. DiCerbo permitted students to bring 
alcoholic beverages on the trip, or that he was aware that they were 
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drinking beer prior to the bus trip home. Rather, the Commissioner 
found that when Mr. DiCerbo discovered students drinking beer on the 
trip home, he recognized his responsibility to the students by con
fiscating the beer and admonishing the students. The Commissioner 
found that Mr. Di Cerbo further recognized his responsibility as a 
teacher in his actions concerning the student who became ill on the 
trip. 

However, although rejecting the argument that Mr. DiCerbo's 
conduct was analogous to that in In the Matt~r of the T~!!tg~e_!Iearing 
of f1ichael G~o~aley, decided by the Commissioner, Jan. 30, 1986, l!ff'd 
by the State Board, June 4, 1986, or In the Matter of the Te_nj,l_re 
Hearing of John Ahern, decided by the Commissioner, Oct. 24, 1985, 
the Commissioner found that Mr. DiCerbo was guilty of conduct 
unbecoming a teacher, specifically for the reasons set forth on 
pages 41 and 42 of the Initial Decision. Finding that the Initial 
Decision was thoroughly documented, the Commissioner adopted the 
ALJ's findings and conclusions concerning the increment withholding 
and the tenure charges with the modifications set forth above. 
Accordingly, the Commissioner directed Mr. DiCerbo's reinstatement 
to his position. However, while sustaining the ALJ's determination 
concerning the propriety of the withholding of Mr. DiCerbo's 
increments, he modified the monetary penalty assessed bY. the ALJ by 
increasing the penalty to forfeiture of 120 days• salary.l 

The Board appealed the Commissioner's determination, 
arguing that dismissal is the proper penalty in this case in light 
of Mr. DiCerbo's conduct and the public policy of this state 
concerning the consumption of alcoholic beverages by minors. 
Mr. DiCerbo cross-appealed, claiming that the Commissioner's 
determination that the record fails to establish that Mr. DiCerbo 
permitted students to bring beer on the trip or knew that they were 
drinking prior to the trip home mandates a conclusion that the 
withholding of his increments was not supported by the facts and was 
unreasonable. He further claims that the monetary penalty imposed 
by the Commissioner was too severe under the circumstances. He 
reasserts his arguments presented below that the ALJ erred in 
excluding testimony relating to the conduct of the vice-president of 
the Board involving alcoholic beverages, as well as his procedural 
arguments relating to the Board's compliance with N.J.S.A. 18A:6-ll 
and those concerning the application of the doctrines of-election of 
remedies, estoppel and waiver. 

1 In his decision, the Commissioner imposed a penalty of 120 days 
loss of salary, but indicated that such loss was that resulting from 
Mr. DiCerbo's suspension pursuant to N.J.S.A. 18A:6-14. We note 
that any salary loss resulting from suspension pursuant to N.J.S.A. 
18A:6-64 is limited to loss for the first 120 calendar days 
following the certification of tenure charges. ---,···-
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On May 5, 1987, the Commissioner denied the motion for stay 
of his decision filed by the Board and declined to entertain 
Mr. DiCerbo's cross-motion for an order enforcing his decision. On 
June 2, 1987, following submission of Mr. DiCerbo's brief which was 
filed on May 22, 1987, the Board applied to us for a stay of the 
Commissioner's decision. In response, Mr. DiCerbo renewed his 
cross-motion for enforcement. Although we emphasi:z.e that pursuant 
to ~ 4:67-6, the proper forum in which to seek enforcement of final 
decisions of the Commissioner of Education, see N.J.S.A. 18A:6-25, 
is not the administrative agency but superior- court, we need not 
decide the motions filed by the parties in this matter since we are 
today rendering the final decision of this agency on the merits of 
the issues in this case that must be resolved under the education 
laws. We further emphasize that questions relating to the alleged 
violations of the New Jersey Employer-Employee Relations Act are not 
before us, but rather are to be resolved by PERC pursuant to the 
predominant interest determination previously made in this matter2 
once we have rendered our final decision in the case. 

After careful review of the documentary and testimonial 
record, we concur with the Administrative Law Judge and the 
Commissioner that Mr. DiCerbo has not shown that the withholding of 
his increments was arbitrary or unreasonable. We further affirm 
that his conduct relating to the ski trip in January 1985 
constituted conduct unbecoming a teacher so as to warrant the 
imposition of a penalty pursuant to N.J.S_,_~ 18A:6-l0. We also 
concur that dismissal is not the appropriate penalty in this case, 
but that a monetary penalty beyond the loss of increments already 
effectuated by the Board is called for. However, as subsequently 
discussed, we conclude that such additional penalty should be less 
severe than the 120 days' loss of salary imposed by the Commissioner. 

Initially, although the question is not directly before us 
in this appeal, we fully concur with the AW' s determination that 
the record fails to establish that Mr. DiCerbo willfully failed to 
follow the Board's policy concerning field trips. As found by the 
AW, the Board did not enforce that policy during 1985-86 or any 
time previously, and the policy had not been made available to 
staff. Accordingly, Mr. DiCerbo's failure to conform with the 
policy does not control assessment of his conduct in this case. 
Rather. the failure of the Board to enforce its policy or even to 
make it available leads us to agree with the ALJ that the charges 
concerning Mr. DiCerbo's failure to obtain Board approval for the 
trip could not be sustained on the basis of requirements of the 
policy. Further, although we note that Mr. DiCerbo's conduct is 
distinguished from that of the foreign language teachers who had 
accompanied students on trips in the past in that they in fact acted 

2 We note that the predominant interest determination rendered 
pursuant to ~,J_jl.~~ 1:1-14.5 and adopted by both the Commissioner 
of Education and the Chairman of PERC was not appealed. 
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as chaperones. the failure of the Board to require them to conform 
to the policy or to take disciplinary action against them does not 
mandate a conclusion that Mr. DiCerbo is not guilty of conduct 
unbecoming a teacher or preclude the imposition of a penalty. 

We also concur with the Administrative Law Judge's 
determination not to permit testimony relating to the conduct the 
Board • s vice-president in serving alcoholic beverages to students 
after football games. Whether or not the standard of behavior 
expected of Board members is the same as that expected of teachers, 
and whether or not the conduct of the Board's vice-president failed 
to conform to such standard on any occasion is not at issue in 
resolving whether Mr. DiCerbo's conduct relating to the ski trip 
constituted conduct unbecoming a teacher so as to warrant the 
imposition of a penalty on him. We further adopt the ALJ's 
determination concerning the procedural violations alleged by 
Mr. DiCerbo and the application of the doctrines of election of 
remedies and estoppel for the reasons expressed In the Initial 
Decision. 

In assessing Mr. DiCerbo's conduct, we emphasize that 
although required to provide a role model for students and to 
conduct themselves so as to maintain the trust of students and 
parents. those employed as teachers within the public school system 
cannot be held responsible for monitoring the conduct of individuals 
who are students in every circumstance. We however conclude that in 
the particular circumstances present here, Mr. DiCerbo, as a 
teacher, had a responsibility to take steps to assure that the minor 
students who accompanied him on the weekend trip he had organized 
did not bring with them or consume alcoholic beverages. We find 
that his failure to take any steps to provide such assurance 
resulted. as the AW found, from a lapse in judgment expected of 
those who are members of the teaching profession and that his 
actions created the circumstances that permitted the students to 
bring with them and to consume alcoholic beverages on the trip. We 
therefore fully concur with the AW that Mr. DiCerbo' s failure to 
exercise proper judgment in these circumstances permitted the 
students to bring alcoholic beverages on the trip and to consume 
those beverages during the trip. 

The record shows that although Mr. DiCerbo perceived the 
trip as unrelated to his function within the public school system, 
the access given him by his employment as a teacher permitted him to 
organize students to take the trip. He utilized this access to 
solicit students by providing information on school premises during 
school hours notwithstanding that he did not do so while teaching 
his assigned classes. Moreover, although he did not perceive 
himself as a chaperone, some of the parents perceived him as such. 
We agree with the ALJ that in this context, Mr. DiCerbo must be held 
responsible for conduct that permitted alcoholic beverages to be 
available and consumed during the trip. 
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We perceive the distinction between the ALJ's characteriza
tion ot Mr. DiCerbo's conduct and the Commissioner's determination 
that the record does not establish that he "permitted" students to 
bring alcoholic beverages on the trip to be largely semantic. We 
find that the Administrative Law Judge's Initial Decision makes it 
abundantly clear that while Mr. DiCerbo did not act affirmatively to 
provide alcoholic beverages and did not at any time tell the 
students that they could bring such beverages on the trip. his 
failure to take any steps to communicate clearly and explicity that 
this would not be tolerated even when the question was raised by the 
students, combined with his announcement that he was bringing beer, 
his failure to inspect coolers or bags at the inception of the trip. 
and the fact that his friends drank. in front of the students during 
the trip permitted the presence on the trip of alcoholic beverages 
and their consumption by the students to occur. Further, we 
emphasize that the ALJ made no finding that Mr. DiCerbo was 
conscious of the fact that students were drinking on the trip to 
Lake Placid. Rather, she found he failed to fulfill his responsi
bilities in that he deliberately avoided any observation of the 
students during the trip. We fully agree that Mr. DiCerbo would 
have seen that students were drinking had he only looked and that he 
cannot avoid responsibility for his conduct by virtue of his choice 
to avoid looking. We therefore conclude, as did the ALJ and 
Commissioner, both that the withholding of Mr. DiCerbo's increments 
based on his conduct was neither arbitrary nor unreasonable and that 
his conduct in these circumstances const i tute'd conduct unbecoming a 
teacher within the meaning of N.J.S~ 18A:6-l0. 

We turn now to the question of the appropriate penalty to 
be imposed in this case. In re Fulcomer, 93 N.J. Super. 404 (App. 
Div. 1967) Although we find that Mr. DiCerbo's conduct constitutes 
conduct unbecoming a teacher, in assessing the nature and gravity of 
the offense, we cannot ignore that his conduct resulted from a lapse 
in the judgment expected of teaching staff members and that the 
record indicates that this is the first time that Mr. DiCerbo has 
failed to conform his conduct to that which is expected of 
teachers. Further, although we conclude that Mr. DiCerbo's conduct 
in these circumstances was not an insignificant departure from that 
expected of teaching staff members and that the consequences of his 
conduct were potentially serious, we cannot ignore the fact that the 
trip at issue was not a school sponsored function, in which context 
Mr. DiCerbo • s affirmative obligations would have been clearly and 
unequivacably certain. Moreover, the record shows that even in this 
context, Kr. DiCerbo responded responsibly when one of the students 
became ill, and did act to stop the drinking on the trip back. when 
he was forced by the bus driver to confront the issue. Finally, the 
record indicates that since his employment in 1969, Mr. DiCerbo has 
been a dedicated and conscientious teacher. After weighing all of 
the relevant factors. we conclude, notwithstanding the public policy 
concerning the consumption of alcoholic beverages by minors, that 
although Mr. DiCerbo's offense warrants the imposition of a penalty 
beyond the withholding of his increments already imposed by the 
Board, the appropriate penalty in this case is the loss of 

.-
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incrementa he has already suffered plus the loss of an additional 
two months' salary. Therefore. for the reasons stated, we direct 
Mr. DiCerbo's i111111ediate reinstatement to his teaching position with 
back pay for the period of his suspension minus two months' salary. 

Finally, the New Jersey State Board of Education has by our 
decision today rendered the final decision of the Department of 
Education in this matter, and, accordingly, we direct that the 
record be transmitted to the Public Employment Relations Commission 
in conformity with N.J.A.C. 1:1-14.8. 

July 1, 1987 
Date of Mailing 

;,, 
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~tatr of Nrw lJrrsry 

OFFICE OF ADMINISTRATIVE LAW. 

ALEXANDER REAVES, 

Petitioner, 

v. 

BOARD OF EDUCATION OP 

THE CITY OF EAST ORANGE, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 4360-86 

AGENCY DKT. NO. 221-6/86 

Robert M. SChwartz, Esq., for petitioner 

Melvin Randall, Esq., for respondent (Love &: Randall, attorneys) 

Record Closed: December 2, 1986 Decided: January 15, 1987 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Alexander Reaves (petitioner) employed by the Board of Education of the City of 

East Orange {Board) as an administrative assistant and assistant principal for the past 20 

years, claims the action ot the Board taken by which a salary increment for 1986-87 was 

withheld from lllm is arbitrary, capricious and unreasonable in that the increment was 

withheld without a basis in fact. Petitioner seeks an Order from the Commissioner of 

Education by which the Board would be directed to grant him the 1986-87 salary increment 

otherwise withheld from him. After the Commissioner transferred the matter to the 

Office of Administrative Law as a contested case under ~· 52:14F-l ~ ~·· a 

prehearing conference was con~ucted August 18, 1986 and the matter was scheduled and 

heard October 23, 1986 at the Orrice of Administrative Law, Newark. The record closed 

December 2, 19S6 upon receipt of the Board's letter memorandum in support of its 

position. A trllllScript of testimony at hearing is not part of this record. 

New Jersev Is Au Fqua/ Opportunity Employer 

497 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 436G-86 

BACKGROUND FACTS 

The background facts not in dispute between the parties and as established by a 

preponderance of credible evidence are these. Prior to the commencement of the 1985-86 

academic year, petitioner had been employed as an administrative assistant to the 

principal of East Orange High School fo_r 20 years. On or about September 3, 1985 all 

administrative assistants in the East Orange school district were assigned the title of 

assistant principal upon the advice of the Essex County superintendent of schools. The 

title "administrative assistantn is unrecognized in State Board rules and regulations and its 

change to "assistant principal" was intended to conform the position title to State Board 

rules and regulations. Petitioner's duties as an administrative assistant to the princip!ll 

were not significantly altered by his assuming the title assistant principal. 

The principal of East Orange High School is Barbara Darden. Prior to \1s. 

Darden becoming the high school principal two years ago, she had been the principal of a 

middle school, an assistant principal, and a teacher in the East Orange school district. 

Vis. Darden has five assistant principals to assist her. Upon her assuming the principalship 

of East Orange High, Ms. Darden instituted a "sub-school" concept by which the various 

assistant principals were assigned responsibility for discrete areas of the high school 

facility. Four of the assistant principals, excluding petitioner, were assigned the 

responsibility of management of the so-called sub-school which included the evaluation of 

sub-school staff, discipline referrals, monitoring of instruction with chairpersons, an•j the 

initiation of child study team process. Petitioner, while not being responsible for the 

management of a sub-school, was responsible for the physical plant, housekeeping, 

maintenance, work orders, furniture, keys, equipment, inventory, pupil identification 

cards, lockers, parking, lunch tickets, bus drills, study hall, fire drills, curriculum, police 

referrals, general discipline and the supervision of teachers in mathematics, physical 

education and health, and special education, and the supervision of staff on supervisor;~ 

duty. (R-7). 

In a detailed evaluation of petitioner's performance for the period August 28, 

1985 to Viarch 31, 1986, Ms. Darden advised petitioner of the strong areas of his 

performance and the areas of his performance she considered unsatisfactory. (J-2). Ms. 

Darden, having reminded petitioner of the professional improvement plan they mutually 

prepared on April 1, 1985 for the 1985-86 year, concluded he failed to achieve his stated 

objectives. Ms. Darden concluded her evaluation of petitioner's performance by advising 
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him she was recommending that a salary increrAent should not be awarded him for 1986-

87. 

Obviously, the Board agreed with that determination for the reasons expressed 

by '\1s. Darden in her written performance evaluation of petitioner and declined to award 

petitioner a salary increase. Petitioner raises no issue regarding the proeedural 

requirements of N.J.S.!\. 18A:2!H4. Petitioner does contend, nevertheless, that \1,;. 

Darden placed too many responsibilities on him to satisfactorily complete all the assigned 

tasks and that she required him to be not only an assistant principal but a depArtment 

chairman for physical education and health. Petitioner contends that the scope of his 

assignment is unreasonable and, accordingly, that \'Is. Darden's recomendation that he h<> 

denied a salary increment is arbitrary, capricious, unreasonable and must be set aside. 

ISSUE 

Teaching staff member>, which by definition at 'LJ.S.A. 18:\:H include<; 

petitioner as an assistant principal, are not automatically entitled to salary increment~. 

The determination to withhold salary increments is a matter of managerial prerogative 

which has been delegated by the Legislature to local boards of education. Bernards Twp. 

Bd. of Ed. v. Bernards Twp. Educ. Assoc., 79 N.J. 311, 321 09711. "I.J.S.A. 18.'\:29-14 

pro vi des in part 

Any board of education may withhold, for inefficiency or other good 
cause, the employment increment or the adjustment increment, or 
both, of any member in any year by recorded roll call majority vote 
of the full membership of the board of education. It shall be the duty 
of the board of education, within 10 days, to give written notice of 
such action together with reasons therefor, to the member concerned 
••• 

The determination of an employing board of education to withhold salary 

increments from a teaching staff member may not be reversed unless the action is found 

to be arbitrary, without rational basis or induced by improper motives. Kopera v. West 

Orange Bd. of Ed., 60 N.J. SUper. 288 (App. Div.l960). The only question open for review 

when a board withholds an increment is whether the board had a reasonable basis for its 

factual conclusions. One who challenges the action of a board to withhold a salary 

increment carries the Ultimate burden to demonstrate that the complained of withholding 
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was al'bitrary, capricious, or unreasonable because the board did not have a reasonable 

basis for its factual conclusion and that he earned the salary increment. The scope of 

review under the Kopera standard is to determine whether the underlying facts were as 

those who made the evaluation claimed and whether it was reasonable to conclude as they 

did based upon those facts, bearing in mind they are the experts, that the affected person 

did not earn a salary increment. See, Elliott Pollack v. Ridgefield Park Township Bd. of 

Ed., 1985 S.L.D. -(St. Bd. of Ed., Feb. 8, 1985). 

BASIS OF BOARD'S ACTION TO 

WITHHOLD THE SALARY INCREMENT 

The evidence of record establishes the following facts upon which the Board 

determined to withhold a salal'y increment in 1986-87 from petitioner. Clearly, the Board 

relied upon Barbara Darden's evaluation of petitioner's performance for the period August 

28, 1985 through :\larch 31, 1986. A review of that evaluation and her supporting testimony 

discloses the following facts. 

:'>Is. Darden found petitioner's areas of strength in his performance are in the 

following responsibilities: lockers, parking, supervision of staff on supervisory duty, bus 

drills, and fire drills. Deficient areas of petitioner's performance were identified by \1s. 

Darden to be in the following areas: physical plant, housekeeping, maintenance, work 

orders, furniture, keys, equipment, inventory, pupil identification cards, lunch ticl<ets, and 

the supervision of physical education and health teachers regarding written evaluations of 

their performance he was to have submitted to her. In regard to Ms. Darden's concerns of 

petitioner's performance in the areas of physical plant, housekeeping, maintenance, and 

work orders, Ms. Darden had advised petitioner on September 19, 1985 of an eight step 

procedure regarding maintenance work orders. (R-1). Ms. Darden observed that 

throughout the course of the 1985-86 year petitioner, by ignoring the work order 

procedure, caused delays in ordering needed services to attend immediate needs. Vfs. 

Darden also reminded petitioner that on January 31, 1986, she had requested him to review 

work order requests not yet filled and report to her by February 7, 1986. As of the date of 

the evaluation, March 31, 1986, petitioner had failed in that task. 

In regard to Ms. Darden's eoncerns about petitioner's performance in the areas of 

furniture, keys, equipment, and inventory, petitioner failed in his responsibility to engrave 

all key items of equipment during the 1985-86 year. Consequently, items not engraved 
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remained in storage thereby depriving teachers the use of that equipment. Additionally, 

petitioner had lost his own personal set of keys to various offices, cabinets and rooms 

throughout the schoolhouse. Rather than immediately notifying :.1s. Darden of the f11ct of 

that loss, petitioner caused the locks on the entrance door to the high school to be 

changed without VIs. Darden's knowledge. :.1s. DArden attempted one day thereafter to 

enter the building through a locked door, used her keys to the building, and then 

discovered her key would not open the door. After she brought this incident to 

petitioner's attention she then learned for the first time petitioner had lost the keys to 

various rooms throughout the schoolhouse. 

Regarding pupil identification cards, Ms. Darden reminded petitioner that 1\ll 

high school pupils were to have identification cards but that he had advised her after 'Such 

cards were issued that 300 pupils were still not issued identification cards. \1s. Darden 

also noted that petitioner did not make himself available to pupils to secure replacement 

clips for the identification cards and that as a result the pupils went to her for assistance. 

Regarding lunch tickets, petitioner had the responsibility of distributing lunch tickets to 

pupil> the Friday preceding the week the tickets were to be used. PetitionPr kept lunch 

tickets to be distributed in a locked cabinet. In the performance evl\luation, \1s. 1J01rden 

noted the following concerns regarding lunch tickets: 

The initial processing of lunch tickets was completed in a 
satisfactory manner. You have been rt>sent however on three 
:.1ondays, a fact that has created serious problems with lunch ticket 
distribution as the tickets were not distributed to students on the 
prior Friday as they should have been. You have secured the tickets 
in locked and inaccessible cabinets and as a consequence it was 
necessary to institute means to take care of problems related to 
student lunches • • * 

It is noted in this regard that by independent memorandum (R-6) on Vlarch 31, 

1986, Ms. Darden advised petitioner of the following: 

You are a~ent on today [March 31, 1986). I have two concerns: 

1. You did not advise me directly that you are absent for the day. 
I was in the building at 7:35a.m. and could have been reachecl. 

2. In your absence, lunch tickets, locked in your file cabinets, 
were not available to students. These tickets should have been 
distributed on the last school day of the previous week. In the 
absence of tickets, were were forced to proceed, without 
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accurate accounting, in the lunch program for the day. This is 
a serious problem. 

You are to: 

a. Distribute tickets as planned on the last school day of one week 
- for the next week. 

b. Devise and implement a back-up system for ticket distribution 
so that this does not occur again. 

In regard to supervision of the physical education and health teachers, '>ls. 

Darden advised petitioner in the performance evaluation of the following: 

In the absence of a Chairperson you were given responsibility for this 
Department, including the evaluation process. To date, evaluations 
of tenured teachers - due by March 30, 1986 - have not been 
completed or submitted to me. (You did complete the evaluation of 
the one non-tenured teacher on time.) I have no explantion from you 
as to the failure to complete this assignment on time nor an 
indication of when it will be completed. 

It is noted that by memorandum (R-5) on :\<larch 7, 1985 from :\<ts. Darden all 

department chairpersons including petitioner were advised that "ALL Evaluations -Non

tenure - are due to me directly for review and typing • • * the same process will apply 

for Tenure Evaluations. The start-up due date is Vlarch 24, earlier if possible • * • "· 

After reviewing the foregoing areas of perceived deficiencies in petitioner's 

performance, 'VIs. Darden then noted that petitioner's unsatisfactory performance 

regarding maintenance of the physical plant led to delays in meeting maintenance needs 

which creates "unpleasing conditions for students and faculty", that petitioner's failure to 

report the loss of his school keys to her is a serious matter as is his failure to engrave 

equipment for use by teachers which was a serious detriment to the operation of a multi

faceted classroom experience Cor pupils and teachers, that his delay in processing pupil 

identification cards seriously jeopardized the security system at the high school, his 

failure regarding prompt distribution ot lunch tickets on the date due created "an 

unsettling and unfair effect on students and on lunch program operation", and that his 

failure to meet the written evaluation deadline was contrary to the requirement to review 

teacher performance at specific times in the school year. 
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Finally, Ms. Darden proffered petitioner five recommendations to improve his 

performance for 1986-87 ineluding maintaining a diary of his daily and weekly activities, 

preparing a calendar of activities for 1986-87, keeping abreast of time management 

mflterials in professional journals, and consulting with her at frequent intervals to discus~ 

his performance. 

It is on the foregoing basis, then, that the Board determined petitioner'' 

performance during 1985-86 did not warrant a salary increment for l986-q7, As noted 

earlier, petitioner does not dispute that the Board had the opportunity to revie·..., the 

evaluation of his performance as prepared by Ms. Darden nor does he dispute that he had 

the opportunity of meeting with the Board in an effort to dissuade it from ~Is. Darden'< 

recommendation that a salary increment not be granted him. 

PETITIONER'S PROOFS 

Petitioner, in support of his contention he was given an unreasonable amount of 

duties by :vis. Darden, explained that when his position title was changed from lln 

administrative assistant to assistant principal. he was given addition!ll duties re>;"ardinc: 

maintenance, supervisor of the physical education and health teachers, he was placed in 

charge of the mathematics department and special education, and he was given the 

responsibility of keys. (P-D. Petitioner notes that the position "department head" has it> 

own job description (P-2) which job he was expected to perform as an assistant principi!.l. 

Nevertheless, petitioner maintains he did perform the duties set forth in the JOb 

description for department head for 1985-86 in addition to completing all duties of hi' 

position as assistant principal. 

Petitioner notes that during 1984-85 he did not have to supervise the teachers in 

physical education and health. When that duty was assigned him in 1985-86 he received no 

additional help by way of secretarial assistance, space, or equipment. Petitioner, 

nevertheless, does not deny that assistant principals had a secretarial pool available to 

them and that no IISsistant principal had a personal secretary assigned. 

Regarding Ms. Darden's evaluation of his performance, petitioner testified he did 

prepare work orders on a daily basis and prepares monthly summaries of all work orders 

initiated. While petitioner contends his individual work orders were prepared on time, hi' 
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monthly summary was not on time because of the additional responsibilities noted above 

he had for 1985-86 and the fact he had no additional assistance. Regarding keys, 

petitioner does admit he lost his keys to the schoolhouse and he admits that at least one 

key was a security hazard in that that key opened his office. Three lost keys were to me 

cabinets in his office while other keys opened the cafeteria and a sliding door partition. 

Petitioner does not dispute that he caused the locks on the entrance doors to be changed 

without the principal's knowledge. 

Petitioner testified that all equipment in the school storerooms was engraved 

prior to the opening of school in September 1985 and submitted an inventory list in this 

regard. (P-4). However, 'tis. Darden's concern is with the items delivered to the school 

after September 1985 which remained in the storeroom through 'tlarch 1986 because they 

had not been engraved and, consequently, cannot be used by pupils. Petitioner did not 

address this concern during his testimony. 

Petitioner testified regarding pupil identification cards that that task is 

monsterous. Several events caused a delay in properly issuing all pupil identification 

cards. The biggest delay was caused when the initial photographs of individual pupils were 

returned from the photographer without names to identify the pupils. Petitioner then had 

to return all photographs to the photogTapher- in order to have them identified by pupil 

name. Upon the return of the photos, with names thereon, petitioner then had to see that 

the photographs were cut, placed in pouches, sealed, and then distributed to pupils. While 

petitioner admits a number of pupils never received identification cards, which he did not 

realize until :\larch or April 1986, he subsequently learned that most of those pupils do not 

regularly attend school. Petitioner insists he did assist students in securing replacement 

clips for the identification cards when asked by them after school each and every day. 

While petitioner admits that historically lunch tickets are to be distributed by 

him on Fridays, he was absent only on one Monday, not three as is asserted by 'tis. Darden. 

The one Monday he was absent, petitioner admits he had not distributed the tickets the 

preceding Friday. When on Monday he was absent and he realized he did not distribute the 

lunch tickets, he telephoned another assistant principal, a Mr. Ross, and asked him to 

contact the cafeteria director to secure her permission to allow pupils to sign a list in 

order to receive their lunch and that on his return to school he would distribute the lunch 

tickets to the pupils. Ostensibly, the pupils would then take their lunch tickets to the 

cafeteria for lunch they had had that Monday. However, petitioner never explained this 
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plan to Ms. Darden and !'Ar. Ross did not carry out petitioner's request. Petitioner 

suggests that had Mr. Ross carried out his request the lunch ticket difficulty would not 

have been created. 

Petitioner testified that he had completed each and every observation of 

teachers he was obligated to perform although he admits he had not prepared written 

evaluations. He explains that he could not prepare the written evaluations because he 

could not get a secretary to type them. Finally, petitioner testified his daughter typed 

some at home and other secretaries typed some others. Petitioner admits 17 written 

evaluations were overdue. 

While petitioner's duties include the "supervision" of teachers in cnathematic'< 

and special education, he is not obligated to provide any written evaluAtions of their 

performance nor he is obligated to observe their performance. Rather, as supervisor of 

mathematics and special education he is obligated to provide teachers with supplies and 

equipment and he is responsible for pupil discipline in those two departments. 

Finally, petitioner testified that he is ''stunned" regarding the evaluation of his 

performance by Ms. Darden and that he is personally hurt. 

This concludes a recitation of petitioner's proofs in support of his argument that 

the Board acted in an unreasonable manner in withholding a salary increment from him in 

that the Board had no reasonable basis Cor its factual conclusion that he did not e11rn the 

salary increment. 

FIN' DINGS OF FACT 

The essential finding is made that petitioner's performance is deficient in the 

areas identified by Ms. Darden. I FIND that the evidence or record shows petitioner could 

have reasonably performed efficiently in those identified areas had he more efficiently 

used his time. That petitioner was to observe and evaluate the performance of teachers 

in physical education and health is no basis upon which to find petitioner was 

overburdened by assigned duties in this job. Each of the other four assistant principals 

had to manage sub-schools within the East Orange High School, a responsibility not given 

petitioner. Consequently, I FIND that the deficiencies in petitioner's performance 
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identified by Ms. Darden in the evaluation of his performance have a reasonable basis in 

fact in this record. 

CONCLUSIONS OF LAW 

Petitioner's proofs fall far short of establishing that the Board did not have a 

reasonable basis for its factual conclusion he did not earn a salary increment and the 

proofs fa11 far short of showing he earned the controverted salary increment. v\'1. 

Darden's evaluation of his performance is detailed, supported by her testimony as well <lS 

the testimony of petitioner himself. Based on that evaluation Ms. Darden arrived at 

certain judgments. The judgments arrived at by Ms. Darden regarding petitioner's areas 

of deficiency are unassailable on the evidence in this record. The Board, relying upon the 

evaluation of petitioner's performance, arrived at the judgment petitioner did not earn a 

salary increment. 

The standard of review here is to determine whether the Board had a reasonable 

basis for its factual conclusion. The evidence of record, taken as a whole, demonstrate> 

the Board had a reasonable basis for its factual conclusion that petitioner did not earn a 

salary increment. Neither this administrative law judge, nor the Commissioner, nor the 

State Board of Education may substitute their judgment for either the Board or those who 

made the evaluation of petitioner's performance, but may only determine (l) whether the 

underlying facts were as those who made the evaluation claimed and (2) whether it was 

reasonable for them to conclude as they did based upon those facts, bearing in mind that 

they were experts, admittedly without bias or prejudice, and closely familiar with the 

mise!!!_~· Kopera, 60 N.J. SUper. at 296-97. 

Petitioner's deficient performance regarding work orders, monthly sum maries, 

keys, pupil identification cards, engraving equipment and timely submission of written 

evaluations are established by the evidence of record. Accordingly, the judgment of the 

Board must be APPlRMED. It is the Board's determination to judge whether the 

performance of a teaching staff member is such that that member earned a salary 

increment. So long as that judgment is not shown to be based on nonexistant facts, and 

the withholding action is reasonable based on those facts, the Board's judgment must be 

AFFIRMED. Petitioner's argument that the Board failed to provide him a meaningful 

opportunity either to rectify his deficiencies or to convince his superior that his judgment 
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is erroneous is without merit. One, Ms. Darden discussed with petitioner her evaluation of 

his performance and her conclusion his performance did not merit a salary increment. 

Two, the State Board of Education has held that a board is not required statutorily to 

provide the opportunity for improvement by notice of its intended action to withhold a 

salary increment. Daniel Woodside v. Bayonne Bd. of Ed., 198S S.L.D.- (St. Rd., Apr. 8, 

1985). Petitioner was afforded all the process to which he is due. 

Accordingly, the Petition of Appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejecterl by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a rinal decision in this matter. However, if Sa11l 

Cooperman does not so act in forty-five (45) days and unJess such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:1-tB-10. 

I hereby Pll..E my Initial Decision with SAUL COOPERMAN for consirleration. 

JAM 161987 Receipt Acknowledged: 
· . ...,. ... 

~~n-Il'· if,.,_.., 
DEPATMENfOF EDUCATION DATE 

DATE JAN 2 11981 

sc 
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ALEXANDER REAVES, 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATIO~ OF THE CITY OF 
EAST ORANGE, ESSEX COUNTY,. 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner within the time prescribed by N.J.A.C. l:l-16.4a, band c. 

Petitioner's exceptions mirror those arguments advanced tn 
his letter memorandum submitted as a post-hearing submission. 
Citing Fitzpatrick v. Montville Board of Education. 1969 ~"~_,_IL 4, 
7, petitioner reiterates his argument that as a matter of funda
mental due process, any petitioner who has had an increment denied 
is entitled to receive advance notice of his unsatisfactory perfor 
mance so that he has a meaningful opportunity either "to rectify his 
deficiencies or to convince the superior that his judgment is 
erroneous." (Petitioner's Exceptions, at p. 2, quoting fit2:patri,:k.. 
at p. 7) Without his consent, petitioner avers, he was assigned t~o 
positions, that of Assistant Principal and Department Chairman. Re 
argues that his supervisor's evaluation of him did not take into 
account that petitioner was "forced" to perform the job functions of 
two traditionally full-time positions. (Petitioner's Exceptions, 3t 
p. 2) Further, petitioner contends that this unilateral assignment 
to two positions was in violation of !"_._,!_.A~ 18A:28-6, stating: 

It stands to reason that two individuals holding 
two distinct full-time positions could perform 
their respective responsibilities better than if 
one individual was assigned the responsibilities 
of two positions. Following this logic, the 
standard applied in a performance evaluation 
should be different for an individual assigned 
two full-time positions than it is for an indi 
vidual performing only one full-time position. 

(Exceptions, at p. 2) 

Additionally, petitioner maintains that his supervisor 
"chose to focus on the negative." (Exceptions, at p. 2) He repeats 
the arguments raised at hearing and in his post-hearing submission, 
among them the following: 

1. The 300 students who did not receive I.D. cards were 
students "to whom no distribution was possible since they were not 
present (to] receive I.D. cards." (Exceptions, at p. 3) 
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2. Testimony and documentation were provided which demon-
strated that the "vast majority of equipment had already been 
engraved in September, 1985. Another inventory list was presented 
which indicated that engravings took place in February, 1986." 
(_I<!., at p. 3) 

3. Petitioner testified that he had called another 
assistant principal to instruct him on how to go about getting the 
lunch tickets distributed in his absence. "For whatever reason, the 
Assistant Principal did not distribute the tickets. Nevertheless, 
the Principal chose to hold Petitioner accountable.'' ., at p. 3) 

4. Although petitioner had completed all evaluations in 
the Physical Education and Health Department, his supervisor deter
mined that because a few of the evaluations were not typed, his 
performance in this regard was unsatisfactory. "Not only was no 
allowance made for the fact that this was an extra res pons i b i 1 i ty 
assigned to Petitioner without his consent, but further, his Super 
visor made no allowance for the fact that no extra secretarial 
assistance was provided to Petitioner to complete this task." (_Id_., 
at p. 3) 

Petitioner contends that the evaluation which led to his 
increment denial was arbitrary and capricious. He submits that the 
initial decision must be rejected and prays for full reinstatement 
of his increment for the 1986-87 school term. 

Upon review of the record in this matter, the Commissioner 
is unpersuaded by petitioner's exceptions suggesting that the ALJ 
erred in determining that the withholding of petitioner's lq86-87 
increment was an appropriate exercise of its discretion. 

The Commissioner adopts as his own the findings of fact as 
set forth in the initial decision, as well as the ALJ's conclusions 
which stem from such findings. In so doing, the Commissioner notes 
that neither party to this dispute has sought to discredit those 
findings by specific reference to a transcript of the proceedings. 
In the absence of such transcript in the record, the Commissioner 
must rely upon the findings of fact as contained within the initial 
decision, as well as on the inferences drawn by the ALJ from such 
findings of fact. Moreover, having reviewed the evaluation tendered 
by the principal, which is a part of the record, the Commissioner 
finds that her comments represent a balanced, constructive evalua
tion. The Commissioner's conclusions from the record before him are 
in accord with the ALJ's that in light of the fact that each of the 
other four assistant principals had to manage sub-schools within 
East Orange High School, "the deficiencies in petitioner's perfor
mance identified by Ms. Darden in the evaluation of his performance 
have a reasonable basis in fact***" and thus were not dispropor
tionately burdensome. (Initial Decision, ante) 

As for petitioner's argument that the Board failed to pro
vide him a meaningful opportunity either to rectify his deficiencies 
or to convince his superiors that his judgment was erroneous, the 
Commissioner concurs with the ALJ that this argument is without 
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merit. See Daniel Woodside v. Board of Education of the City of 
Bayonne, decided by the Commissioner November 19, 1984, aff'd with 
modification State Board, April 3, 1985 which states: 

***When a board is acting properly to withhold an 
increment, it is not required statutorily to 
provide the opportunity for improvement by notice 
of its intended action.*** 

(State Board's Opinion, at pp. 1-2) 

Accordingly, the decision of the Office of Administrative 
Law is affirmed. The Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 

February 20, 1987 
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ALEXANDER REAVES, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE CITY OF 
EAST ORANGE, ESSEX COUNTY, 

RESPONDENT-RESPONDENT. 
---- ~···-··~- --·~·---

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education. February 20, 1987 

For the Petitioner-Appellant, Robert M. Schwartz, Esq. 

For the Respondent-Respondent. Love and Randall 
(Melvin Randall, Esq., of CJunsel) 

The decision of the Commissioner of EducatiQn is affirmed 
for the reasons expressed therein. 

August 5. 1987 
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~tutr uf Nrw 3Jrrarn 

OFFICE OF ADMINISTRATIVE LAW 

CHARLES R. STOCKTON, 

Petitioner, 

v. 

THE BOARD OF EDUCATION, 

CITY OF TRENTON, 

Respondent. 

rNmAL DRCISION 

OAL DKT. NO. EDU 4727-86 

AGENCY DKT. NO. 131-4/84 

Mary Jane Cullen, Esq., for petitioner (Ruhlman, Butrym & Friedman, attorneys) 

Robert B. Rottkamp, Jr., Esq., for respondent (Rottkamp & Flacks, attorneys) 

Record Closed: December 2, 1986 Decided: Januar,~ 1 S, 1 Jd7 

BEFORE JOSEPH LAVERY, ALJ: 

This case is being considered on remand from the Appellate Division of the 

New Jersey Superior Court, which overruled a State Board of Education dismissal for 

untimely filing. The Court directed that the substantive merits of the controversy now be 

decided. The question for resolution on remand is whether petitioner was compensated 

appropriately and in Cull during the school year 1983-84. Petitioner insists that he was 

not; respondent Roard asserts that he was. 

Today's initial decision grants petitioner the relief he seeks. 

NcwJeruv Is An Equal Oppvrtwltly l:'mpluyer 
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PROCEDU'RAL HISTORY 

This matter was initiated by the Commissioner of Education (rommissioner) 

through a remand filed with the Office of Administrative Law (OAL) on July 16, 1986 as 

EDU 4727-86. 

The history preceding this remand is relevant. On April 23, 1984, petitioner 

filed a verified petition of appeal before the Commissioner. The rommissioner thereHfter 

declared the matter a contested case pursuant to N.J.S.A. 52:148-9 and tn, filing it with 

the Office of Administrative Law on !'.'ay 16, 1984 as EDU 3492-M. The dispute Wll~ 

decided by this administrative law juds;e in an initial decision dated October 4. 19R4, 

following motion for summary judgment. The merits were not addressed; instead, the 

cnse was dismissed for failure to comply with the 90-day time limit for appeal set forth at 

N.J.A.C. 6:24-1.2. The r-ommissioner in his decision of November 20, 1984, found the 

appeal timely and remanded for decision on the merits. The State Aoard of Education 

(State Board), in its decision of April 3, 1985, reversed the Commissioner and uoheld 

dismissal of the petition. Finally, the Appell11te Division in Stockton v. Bd. of F:duc. of 

Citv of Trenton, 210 N.J. Super. 150 (App. Div. 1986) reversed the Roar<1, upheld the 

Commissioner, and remanded for a decision on thi' merits. 

It is in compliance with that la:;t judicill.l instruction that the Com missioner 'lf 

Education has remanded this case (EDU 4727-86). After a second prehearing- confer<"nce, 

the prehearinl?; order of September 8, 1986 afforded re,;pondent Roard an opportunity to 

argue on motion that the 90-day bar was still at issue. Briefs were ~ubmitted. An 

interlocutory order of November 6, 1986 then denied the motion, and limited the appeal to 

the continuing motion for summary judgment on the merits. Briefs on this substantive 

position of the case followed, the last of which was received on December 2, 19R6. 0n 

th'lt date the record closed. 

ISSUES 

The specifics of the issue for resolution were set forth in the prehearing order 

of September 8, 1986. 

Whether petitioner was entitled: 
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(a) to remain at stepc 15 or the salary guide for Learning 
Disability Teacher onsultants (LDTC) for the remainder of 
the 1983-84 school year, and 

(b) to be paid at the corresponding salary. 

The Board contends that petitioner is not so entitled, and should be paid at 

step 14 of the salary !1:lJide. 

Burden of Proof: 

The burden of proof falls on petitioner, who must carry it by a preponderance 

of the credible evidence. 

Undisputed Facts: 

The facts on which this case turns are contained in a stipulation submitted by 

the parties on Au~<ust 7, 1984, which accompanied the original motion for 5ummnry 

judgment. That stipulation is set forth verbatim below: 

1. Charles v. Stockton is. employed as a Learning Disability Teacher 

Consultant (LDTC) by respondent and is under tenure with respondent. 

2. C:harles V. Stockton was first employed by respondent as an LDTC: in 

:'liarch 17, 1980. At that time he was placed at Step l1 of the Learning 

Consultants' salary guide. 

3. During the 1986-81 school year, Charles V. Stockton was placed at Step 

12 of the guide; and he advanced one step on the guide each year 

thereafter until 1982-83 when he was placed at Step 14. 

4. On or about April 15, 1983, respondent sent a letter of intent to offer a 

contract for employment for the 1983-84 school year at an annual salary 

of $27,227 .oo, which corresponded to Step 15 or the guide. The letter of 

intent further noted that the salary was to be adjusted upon ratifi<!ation 

of a new agreement. 

-3-
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5. Charles Stockton accepted the contract ofrered by respondent on or 

before May 20, 1983. 

6. Commencing September 1, 1983, Mr. Stockton was employed at Step 15 

of the original guide and was paid the corresponding salary. 

7. A new agreement covering the period between September I, 191'!3 to 

August 31, 1985, between respondent and the Trenton F.duc11tion 

Association was adopted by respondent on or about October 4. 1983. 

8. Upon adoption of the new agreement, Mr. Stockton was placed at Step 14 

and began receiving the salary corresponding to that step, i.e. $27.751. 

His first paycheck at the adjusted salary was received .~ 'lovember 9, 

1983. Petitioner immediately complained to the Personnel and Ausiness 

Office of this placement. 

9. The salaries corresponding to the steps at i>~ue are: 

14 

15 

1982-1983 

$26,576 

27,337 

14 

15 

1983-1984 

$27,751 

28,569 

10. On or about December 16, 1983, petitioner's attorney informed the 

New Jersey Educetion Association of petitioner's circumstance as 

outlined ebove. Petitioner sent a copy of said letter to respondent. 

11. By letter dated Janu&ry , 30, 1984, Charles R. Stockton contacted 

respondent, specifically 1'homas Mitohell, Assistant Superintendent

Business Administretor, and protested the reduction in his salary and 

requested reinstatement or his salary at Step 15 with the increments 

granted under the new Agreement. 
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U. By letter dated February 8, 1984, Thomas Mitchell of respondent Board 

denied Mr. Stockton's request, stating he believed Mr. Stockton's 1983-84 

salary had been correctly calculated and that he had been "over-paid in 

the last three school years, a total of $2,106." The Board itself did not 

formally consider or act upon Mr. Stockton's request for reinstatement 

of his salary at Step 15. 

13. On April 23, 1984, Charles Stockton filed a petition of Appeal with the 

Commissioner of Education. 

14. The matter was transmitted to the Office of Administrative Law as a 

contested ease on 'VIay 22, 1984. 

15. At the prehearing conference held on July 10, 1984, it was agreed that 

the matter would be decided on a stipulated record with letter 

memoranda from all parties to be submitted by August 20, 1984. 

Although not entirely clear from the stipulations, the parties in their briefs 

agree that the payment was made by the Board in error. The court in Stockton v. Bd. of 

Educ. of City of Trenton, supra also found that this error arose during the school year 

198D-81. At that time, when petitioner was employed, the Board incorrectly placed him 

at step 12, rather than step 11, as the negotiated agreement between the majority 

bargaining and the Board representative provided. This placement at one step higher in 

the salary guide went uncorrected until adoption of the negotiated contract on or about 

October 4, 1983 (stipulations 7 and 8, supra). It is from this correction that petitioner 

appeals. 

Arguments ot the Parties: 

Petitioner's Argument: 

Petitioner contends that once a school board establishes a teaching staff 

member's salary, it cannot at a later date reduce that salary in an attempt to correct its 

own error. Once established, the designated salary becomes a "vested right," protected by 
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the provisions of the Teacher Tenure Act. This theory has been validated in the instant 

ease. The Appellate Division of Superior Court, in ~. noted that the Board's 

placement of petitioner in a step lower on the salary guide was tantamount to violation of 

the Teacher's Tenure Act. Specifically, that action contravened ~ 18A:6-l0. In 

petitioner's view, this dictum commands respect even though not binding. Petitioner 

argues that the Board's error was unilateral, and the Board consequently must take 

responsibility for absorbing the cost of that mistake for the 1983-84 school vear. 

Consequently, he is entitled to the $818 difference hetween that to which he w11s entitler1 

in Step 15 and what he actually received at Step 14 for the 191!3-84 school ve11r. 

The Board's Argument: 

For its part, the Board llSSerts that those administrative decisions on which 

petitioner relies have factual elements which distinguish them from the present case. In 

those cases cited by petitioner: (a) the Board's errors were inadvertent; (b) the t€'Rchers 

involved were unaware of the mistake and received salaries for substsntial periods of 

time; (c) the Board had fixed the salaries by resolution; and (d) the Board attempted to 

recoup overpayment by an actual reduction of salary. 

In the instant appeal, a school official erroneously advanced petitioner to 11 

higher step on the 1980-81 salary guide. This was not authorized, as the ne~otiated 

contractual agreement of that year concededly proves. For approximately three year5 

thereafter, until the error was discovered in the 1983-84 school year, petitioner hnd the 

benefit of an overpayment. At no time during the 1983-84 school year, when the error 

was corrected, did petitioner receive the higher salary to which he lays claim. ~either 

was his salary reduced at any point. Tn fact, it was increased slightly. After havin~~; the 

benefit of a windfall for this extended period, the Board should not be deterred from a 

correction of an inequity. Petitioner denies 1983-84 received monies to which he had no 

lawful entitlement. Signi!ieantly, ior the prior three-year windfall, no recoupment is 

being sought. 

The Board insists further that petitioner is incorrect in relying on the Tenure 

Employee's Hearing Law at N.J.S.A. 18A:6-10 !!_ ~· This legislation is meant to protect 

employees from intentional wrong-doing and arbitrary action. Here the law should not be 
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interpreted to protect an employee from a s'wiftly-<!orrected clerical mistake. The 

rationale underlying such an unreasonable proposal by petitioner suggests political 

pressure, rather than leg;al reasoning. 

ANALYSIS 

The administrative decisional law favors petitioner. Sinee as early as Harris v. 

Bd. of Ed., Pemberton Twsp., 1939 S.L.D. (decided October 29, 1982) it has been held that 

a teacher under tenure may not have his or her salary reduced except under the 

procedures set forth in the Tenure Statute (Id. at 165). Additionally, a Board cannot 

correct "administrative error" and reduce compensation of a tenured teacher without 

violating petitioner's rights under the Teachers' Tenure Act, Anson et al. v. Rd. of Ed. 

City of Bridgeton, 1972 S.L.D. 638. The tenured teacher's interest in salary is a "vested 

right". A mistake in the placement of a teacher on a salary guide, not of his or her 

making, cannot deprive a teacher of that right (!2: at 640}. In particular, once a Board of 

Education establishes a teacher's salary, it cannot at a later date reduce that amount 

because of an error it originally made Agnes D. Galop v. Bd. of Ed. Hanover Township, 

1975 S.L.D. 358, 364-365; aff'd. State Bd. of Ed. 1975 S.L.D. 366. Seither ean a partial 

salarv payment, Administered be!!ause of the Roard's error (here asserted as being in the 

amount of !:818) reasonably be thought of as a "windfall" whieh threatens a viable 

education program, or thorough and efficient education in the Trenton School Oistrict. 

Similar salaries have been awarded because of like mistakes. Those awards have been 

upheld in the face of precisely the argument made by petitioner. Rivers v. Rd. of Ect. 

\lercer County Yo-Tech Schools, OAL Dkt. EDU 1368-83 (Nov. 30, 1983); adopted, 

C'ommr. of Ed. {Jan. 19, 1984); Tripp v. Bd. of Ed. South Orange-Maplewood, OAL Dkt. 

EDU 6615-83 (dec. December 20, 1983); adopted Com mr. of Ed. February 6, 1984. 

Further, in view of the preceding administrative determinations, the "windfall" 

from 1980 through 1983 may not be considered. The only issue here turns on what 

occurred during the school year 1983-84. Under the foregoing decisions, reduction of 

salary is an attack on a "vested right" protected by the Tenure Employees' Hearing Law at 

N.J.S.A. 18A:10-6. See also, Stockton v. Bd. of Educ. of City of Trenton, 210 N.J. Super. 

210, 157 (App. Div. 1986). It is not enough for the Board to contend that the provisions of 

that law may only be invoked for wrongdoing and arbitrary action working to the 
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detriment of a board employee. Loss of salary for "mistake" of a sehool board could be a 

defense easily perverted, Md used as a sereen for abuse. It is unlikely that the 

Legislature intended to make so fine a distinction regarding motive when salary is 

withheld. The end result is the same. Teaehers lose the compensation they contract for. 

The Board is also not convincing when it states that petitioner did not lose, but 

in fact gained, money through the "adjustment" authorized by negotiated eontr11ct. 

Although the question need not be decided here, even if such a negotiated contract were 

held to supercede the individual salary agreement made independently bv petitioner, it is 

obvious that the "adjustment" was intended across-the-board to increase salaries assie:ned 

to eaeh step of the Guide. lt was not intended to change individual teacher's placement 

on step (e.~~:., from step 15 to 14). 

What the Board sought to accomplish here w.as a low-profile correction of 

mistake. The foregoing citations make clear such a course is precluded by law, at least 

under these circumstances, for the 1983-84 school year. 

CONCLUSION 

I CONCLUDE, therefore, based on the record as a whole, llnrl the a[loli<:'llble 

<'ase law that: 

petitioner, for the 1983-84 school year, was entitled to be paid at Step 15 of 

the salary guide. He should now be reimbursed by the Board for those monies 

amounting to the difference between that which he was paid, and that which 

he should have been paid had he remained at Step 15 of the salary guide. This 

difference may be calculated from the adoption of the new negotiated 

agreement on October 4, 1983 when his salary and step changed, to the end of 

the 1983-84 school year. 

I ORDER, therefore, that petitioner's appeal for relief sought, eoverin~ the 

1983-84 school year, be, and hereby is GRANTED. 
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This reeommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCA110N, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise 

E>xtended, this recommended <lecision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for considerlltion. 

Receipt Acknowledged: 

DATE 

'\'tailed To Parties: 

JAN 2 1 :sar 
DATE 

ij 
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CHARLES R. STOCKTON, 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE CITY OF 
TRENTON, MERCER COUNTY, 

DECISION ON REMAND 

RESPONDENT. 

The record and initial decision rendered by '=':le Office Jf 
Administrative Law have been reviewed. The Board's excepti•Jns ·..;ere 
timely filed pursuant to ~LA£ l:l-16.4a and b. 

The Board excepts to the recommended decision of the ALJ 
alleging that he has "precedentially" ruled that a board of e~:bo.
t ion cannot correct a clerical mistake by a salary adjustment th.Jt 
would, in effect, reduce a teacher's salary. It argues, inter ,>11~, 
that it is inconceivable that the Legislature intended to i?re·;ent 
the correction of an admitted clerical mistake '"'hen enacting +:he 
prohibition to the salary reduction provision in the Tenure Act. 
Further, it avows that the "vested right" concept cannot apply. 

Upon review of the record in this matter. includi ~~e 
Board's exceptions, the Commissioner is in agreement with ':he 's 
determination that petitioner should have remained at Step 15 of ~he 
salary guide for the rest of the 1983-84 school year as this was the 
step of the negotiated agreement at which he was offered a~d 
accepted employment and according to which he '"'as paid frcm 
September to November 1983. 

This is not to say, however, that a Board may ~~~e~ correct 
an error or mistake in salary or that a tenured teaching staff 
member erroneously/mistakenly placed on a salary guide forever more 
enjoys the benefits of said error or mistake. What it does mean is 
that, during a given school yea~. once an individual has been placed 
and paid at a given step of the salary guide, he or she may not be 
subject to any corrective action during that ~~~. which reduces his 
or her salary or which places him or her at a lower guide step as 
occurred in this matter. Further, only a board of education may act 
to correct an error/mistake and it must provide reasonable notice to 
the individual that a correction is to be made As stated by the 
State Board in Conti and Cutler v. Bd. of Ed. of Hontgom~, decided 
by the Commissioner June 10, 1985, rev'd State Board July 2, 1986: 

***(T]he 
does not 
correct 
member's 

Commissioner has long held that a board 
violate the school laws when it acts to 
its mistake by maintaining a staff 
salary at the same level for the ensuing 
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year so long as no reduction of salary results. 
Honal<.e_E, ~-u~; Ma_s_s~, !l~£!:3; Q.?..!.2.P __ v~. ~f!an_o'!:e r 
~Bd_, __ oL.._E<i:..• 1975 ~:_L_cD_._ 358, aff'A· 1975 
S.L.D. 366; DeRenzo v. Passaic Board of Educa
tiOJ1,· 1973 s.L.D-.~2-3·&-:--ve-beiTeve--t-haC-the 
results in these--cases properly recognize that, 
although an affected teacher is entitled to rely· 
on a board's official action establishing his 
salary for a one year period. he is not entitled 
under the school laws to benefit further from the 
board's mistake by mainta1n1ng such favored 
position beyond that one year period. Se~ 
supra, at 364-65. 

*** 

***[W]e emphasize that when such correction is 
necessary, it must be effectuated, as here, by 
official act of the board, with reasonable notice 
given to the affected teacher.*** 

(Slip Opinion, at pp. 8-10) 

Thus, if petitioner's placement on the negotiated salary 
guide was not in accord with the terms of the collective bargaining 
agreement, the Board could have take action to correct such but onl:r 
in conformity with the principles expressed above in ~onti .:uyJ 
~utler. 

In the instant matter, however, the Board tool<. no form.3.l 
action to correct petitioner's supposedly erroneous guide pla,:ement 
subsequent to fixing his salary at Step 15 of the guide in Apr tl 
1983 and paying him according to that Step in the beginning Jf the 
1983-84 school year. Nor was he given any notice that such 
corrective action was to occur. Moreover, when the "corrective" 
action was unilaterally taken by someone other than the Board, the 
net result was a reduction in salary in that petitioner was pa.id a 
salary less than that designated for Step 15. the amount of which 
was the salary designated for Step 14. 

Consequently, the Commissioner adopts the initial dec is ion 
essentially for the reasons expressed therein but as clarified 
above. He directs the Board to carry out the ALJ's order for pro
vidin~ relief to petitioner as requested in the Petition of Appeal. 

COMMISSIONER OF EDUCATION 
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~tntr of Nrw lrrsr!f 

OFFICE OF ADMINISTRATIVE LAW 

BARBARA CRE.t:D, ANNA MARIE TALERICO, 

GERALDINE APPLEGATE, KAREN TEN AI, 

SUSAN GUICE, ELENA BEST, 

MARTHA DINGLE, ~RONJCA LOGAN 

AND LONG BRANCH SCHOOL 

EMPLOYEES ASSOCIATION, 

Petitioners, 

v. 

BOARD OF EDUCATION OF THE CITY 

OF LONG BRANCH, MONMOUTH COUNTY, 

Respondent. 

TNJTIAL DECISION 

OAL DI<T. NO. EDU 7656-85 

(ON REMAND) EDU :!243-% 

AGENCY DI\T. NO. 61-3/86 

Thomas W. Cavanagh, Jr., Esq., for petitioners (Chamlin, Schottland, !tosen, 
Cavanagh and Uliano, attorneys) 

J. Peter Sokol, Esq., for respondent (McOmber and McOmber, attorneys) 

llecord Closed: December 2, 1986 Decided: Jamhlry 1 s. ''Y' ~ 

BEFORE ULLARD E. LAW, ALJ: 

STATE'v1ENT OF THE CASE 

This matter is on remand pursuant to the Commissioner of Education's 

(Commissioner) decision dated November 10, 1986, from an initial decision render"d by 

the Ofrice of Administrative Law (OAIJ dated September 29, 1986. 
' 

NewJrrsey 1.• An fofluol Opportu11itv l:mplover 
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Petitioners, elementary school secretarial employees of the Board of 

Edueation of the City of Long Braneh {Board), allege that the Roard requires them to 

administer and provide nursing-type care to pupils on a regular basis in the absence of a 

school nurse, which they contend constitutes arbitrary, capricious conduct and an abuse of 

discretion by the Board. The Board denies the allegations, eontending that its actions are 

permissible under New Jersey law and, further, that the Commissioner lacks jurisdiction 

over the complaint. 

PROCEDURAL ASPECTS 

Petitioners perfected their Petition of Appeal before the Commissioner on 

'\1arch 5, 1986. On March 27, 1986, the Board filed its Answer and subsequently, on 

April 1, 1986, the Commissioner transmitted the matter to the OAL for determination as 

a contested case, pursuant to N.J.S.A. 52:148-1 !_!~·and N.J.S.A. 52:l4F-1 et ~· On 

June 5, 1986, a prehearing conference was held at which the parties identified and agreed 

upon the issues and also agreed to submit cross-motions for summary decision, pursuant to 

N.J.A.C. 1:1-13.1 !_! ~· The parties submitted their respective cross-motions with the 

record considered closed on August 21, 1986. The undersigned issued an Initial Decision 

dated September 29, 1986, granting the Board's motion for summary judgment and denying 

petitioner's motion. The initial decision was transmitted to the Commissioner who, after 

receipt of written exceptions by the pal'ties, rendered his decision of remand on 

November 1 O, 1986. A telephonic pre hearing conference was held on December 2, 1986, 

where it was agreed that no additional submissions were required of the parties and the 

herein record was closed effective on that date. 

FINDlNGS OF FACT PURSUANT TO 

THE ORDER OF REMAND 

The Commissioner, in his decision and order dated November 10, 1986, 

commanded that " ••• the instant matter is remanded for findings of fact and law 

consistent with this decision" (Commissioner's Decision at 18). Pursuant thereto, the 

uncontested facts upon which this court relied in granting summary judgment to the Board 

are set forth hereinbelow as rollows: 
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Exhibit A, attached to petitioner's Certific11tion and introduced as a joint 

exhibit, represents the schedule and assilmment of the Board's school nurses for the 

1985-86 school year. Exhibit A demonstrates, among other things, that on Monday, 

Wednesday and Friday a school nurse is on duty at the Elbernn Elementary School between 

8:30 a.m. and 11:30 a.m. On Tuesday and Thursday a school nurse is on duty at Elberon 

between the hours of 12:00 p.m. through 3:30 p.m. The school nurse assigned to the 

Elberon school divides the time between Elberon and the Garfield school, on altern11tin~ 

A.M. and P.M. schedules. A similar schedule for sehool nursing duty is extant for the 

Lenne W. Conrow and West End Schools. 

Petitioner's Talerico (Elberon), Tenai (Garfield) and Dingle (West End) make 

the obvious observation in their certification, amon1< other things, that on '-'onday<>, 

Wednesdays and Fridays on-premises nursing is provided for two and one half hours for 

Elberon and two and three-fourth hours at Conrow. They assert that the <:<'hoof 

secretaries must, therefore. provide on-oremises nursing assistance to puoils prior to the 

opening of school in the morning, during the school nurse's lunch hour •md durin~ the 

period of day when the school nurse is not scheduled at a schoolhouse. Notwithstanding 

this assertion, an exhibit offered by petitioners and upon which this trihunal relied 

demonstrates that teachers and buildin~< administrFttors are required to !Ftke immediate 

action in the event of a pupil accident or illness (Exhibit nl. Under the Roard's Procedure 

for Handlin~< Accidents or illness, the teAcher in charge of the pupil so affected is 

required to: 

Make the pupil as comfortable as possible 
:vtove the pupil only as necessary 
Administer First Aid if needed 
Notify the bulding administrator and/or nurse 

The building administrator is required to notify the nurse in the building or. 

where the nurse if out of the building, a school nurse who is on cull to handle emergencies. 

In the event a school nurse is not readily available and where the situation calls for 

immediate attention, it is the building administrator who is required to examine the pupil 

forthwith and take the necessary and appropriate action. The procedure also provides for 

a nurse to be ''on call" to handle emergency situations (Exhibit D). 
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The Board's Procedure clearly places the burden upon the building 

administrator in the event of a pupil accident or illness where the school nurse is not 

readily available {Exhibit D). To the ex:tent the Procedure is an adopted policy of the 

Board, it is in substantial compliance with N.J.A.C. 6:29-2.3 Care of injured pupils. 

Petitioner's Exhibit E, captioned Students Accidents: Procedures Standing 

~· provides, in part as follows: 

In the event of an accident in 11 school facility or on school 
grounds, the procedures indicated below are to be followed. These 
procedures have been llpproved by the school physician for the 
Long Br11nch Public Schools. These directives are to be posted for 
permanent reference on all room bulletin boards. These practices 
may be carried out by all school staff members; the priority being 
the school nurse {if available), the school secretary and/or 
principal, and the teacher(s). (emphasis supplied). 

Here, pursuant to the policy, the school secretary is placed on an equal footing 

with the building administrator in the absence of a school nurse to 11dminister First Aid to 

injured pupils. However, the building administr11tor is not absolved of his or her 

responsibility under this Board 11dopted policy. The school secretary, as well as all other 

staff members, shares the obligation to provide First Aid treatment to injured pupils 

and/or to make provisions for those pupils who be<>ome ill during the school day where 

there is no school nurse readily available (Exhibit E). Petitioner's Exhibit C is similar to 

Exhibit E in most respects including the admonition that "these practices may he carried 

out by all school staff employees." (Exhibit C) 

A document upon which this tribunal relied is identified as a job description 

for the position of Administrative Secretary in the Board's employ. Under the heading of 

"Responsibilities" is, among other things, the clear and unambigous language that a 

secretary is to perform limited nurse's duties when the [school) nurse is unavailable 

(Exhibit F also marked "Exhibit A"). 

With regard to Exhibit G, the memorandum in reference to School Health 

Aides dated April 30, 1982 and. executed by the then Acting Commissioner of Education, 

petitioners' exhort this tribunal to reference its Verified Petitioner of Appeal and sections 

I and m of the memorandum; which were dutifully considered. 
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A review of the Petition of Appeal at paragraph No. 5 demonstrates that 

petitioners' assert: 

.•. each of the secretaries •.. has been instructed and is required, 
during the fulfillment of their clerical/secretarial dutie~, to 
provide regular and continual nursing-type care to the students in 
each of the grammer schools. These duties include administering 
first aid in the form of cleaning and attending to abra~ions, 
wounds, and lacerations received by the children in question at 11 

time when no nurse is present. In addition, the Petitioners fire 
required to undertake to determine whether children have an 
elevated temperature, analyze injuries and determine if they are 
serious enough that they should contact the e,_,ergency nurse on 
call, dispense sanitary napkins to female students, determine if 
stitches are necessary to close wounds received on the playground, 
apply cold compresses and/or ice bags to injuries, and clean up And 
Attend to children who have vomited on their school clothing. 

These factual assertions were neither contested nor disputed, therefore, 

adopted, by reference, as facts not in dispute in the initial decision rendered bv this 

tribunal dated September 29, 1986. 

This memorandum, (Exhibit G), is concerned with the duties and 

responsibilities performed by school nurses and school health aides pursuant to stf!tutes, 

the Administrative Code and under the direction of the local board of education's «chool 

'lledical inspector. Petitioners refer to Section I and subsections I and 10 of the 

memorandum which state, respectively, that the school nurse have traditionally: 

l. Examine [ d] every child to see if any physical defect exists 
(l8A:40-4). 

and; 

10. Care for sick and injured pupils and arrange for an 
appropriate course of action (N .J .A.C. 6:29-2.3). 

In reference to section m of the memorandum, which is concerned with responsibilities of 

school health aides, petitioner's refer to subsections 1, 3 and 3 as follows: 

1. Physically maintain health office and st~dent rest area.; 

3. Receive phone calls and refer them to the nurse.; 

4. Type reports and letters as instructed by the school nurse. 
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These facts, together with petitioners' assertion that school secretaries are 

not school health aides, were adopted by the undersigned as uncontested facts and, 

therefore, not in dispute (Exhibit G at pp. 2 and 3, Petitioner's Certification at p. 9). 

DISCUSSION 

The initial decision rendered by this tribunal, dated September 29, 1986, 

granting the Board's motion for summary judgment and denying petitioner's motion for the 

same, grounded upon petitioner's fauure to carry their burden of proof, remains unchanf(ed 

by the recital of the facts herein as required by the Commissioner in his order of remand. 

The initial decision was based upon an analysis of the total record before this court which 

was comprised of the pleadings, the exhibits and petitioners' certification. Although all of 

the issues were addressed and disposed of in the initial decision, it is incumbent •1pon this 

tribunal to further discuss the basis for the conclusion that petitioner has railed to <!arry 

ite burden to prevail in the instant matter, in a<!cordance with the Commissioner's order 

of remand. 

The threshold issue is whether the Board's policy requirin~ school secretaries 

to perfornt nursing duties in the absen<'e of a s<'hool nurse is arbitrary, capri<'ious and/or 

represents an ahuse of discretion by the Board. The above recited facts, r<?lied upon in 

the initial decision dated September 29, 1986, clearly demonstrates that thE> Roard has 

adopted policies for the care of the injured and ill pupils, pursuant to N .J .A .C. 6:29-2.3 

which provides that: 

Boards of education shall adopt rules and a program of procedures 
for the care of pupils injured at school and shall require that such 
rules and programs be explained at the beginning of each school 
year to all employees and that copies be posted in each school at 
points conveniently accessible to the personnel. 

Exhibits C, D and E substantially comport with the regulation to the extent 

they represent standing orders for all personnel to follow, and meet the requirement for 

posting. Petitioners do not claim otherwise. They do assert, however, that agents of the 

Board fail to comply with provision that the procedures, rules and programs be explaine<1 

to them each school year. This argument is a form of de minimis non curat lex; where the 
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Jaw does not care for, or take notice of, small or trining matters. Consequentlv, 

petitioners' argument on this point is disregarded. As Exhibits C, D and E demonstrat<'. 

all school personnel are required to perform pursuant to the policies. 

Petitioners complain they are overburdened with nursing-ty-pe duties in the 

absence of the school nures. The complaints, as found in the Petition of Appeal and the 

Certification, represent generalization of specific allegations of the purported duties 

performed by the secretaries in the absence of the school nures. Petitioners fail to 

support the allegations by way of production of records, memorandums or other 

documentation which would persuade this court and the C"ommissioner that the allegation<; 

are true, in fact. No proffer of accident reports, pupil illness reports, logs of telephone 

calls made and/or received by the school secretaries or other indicia, fire produced to 

support the alleged burdensome activity. There is little doubt that petitioner's perform 

such first Aid functions as are required and necessary as well as attending to pupils who 

are taken ill during the school day. The extent to which these incidents arise in the 

absence of a school nurse or the unavailAbility of the "on-call" nurse, is of importance to 

support petitioners allegations and complaints. Petitioner's failure to produce such 

competent evidence, in light of prevailing decisional law, cannot result in a finding that 

the Board's activity is arbitrary, capricious or represents an abuse of discretion. 

supra.: Smith, supra, Outslay, supra. 

!-laving discussed the legal principles in the initial decision rlated 

September 29, I 986, with respeet to all issues presented, and Rdopted hy reference here, 

there is no need to recite them again. Consequently, I CONCLUDE that petitioners have 

failed to demonstrate that the Board's actions to assign school secretaries certain 

nurse-type duties of a school nurse was either illegal, arbitrary, capricious or an abuse of 

discretion. Accordingly, petitioners• motion for summary decision is DENIED an<:l 

summary judgment is hereby ENTERED and GRANTED in favor of the Board of Education 

of the City of Long Branch. 

7-
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This recommended decision may be affirmed, modified or rejected by the 

COMM15SIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. ~owever, if Saul Cooperman 

does not so act in forty-five_ (45) days and unless. such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N 52: 1-lB-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

~E-~/ 
LILLARDif.LAW, ALJ 

Receipt Acknowledged: , 

-~v~ 
DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

DATE 
J/1~1 ? .1 1987 ~-e:~.ti?~r, 

ij/ee 
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BARBARA CREED ET AL. , 

PETITIONERS, 

V. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE CITY OF 
LONG BRANCH, MONMOUTH COUNTY, 

DECISION ON REMAND 

RESPONDENT. 

The record and initial decision on remand rendered by the 
Office of Administrative Law have been reviewed. Except ions anJ 

thereto were filed by the parties within the time prescribed 
l:l-16.4a, band c. 

Petitioners first posit a procedural objection. 
Petitioners "believe that the AW misconstrued his function in 
considering cross-motions for summary judgment and as a result 
concluded that the failure to provide additional facts was a failure 
on the part of the Petitioners***·" (Petitioners' Exceptions, at p. 
3) They aver that "the responsibility to .contest the contentions 
presented and produce appropriate responsive factual asser:i0ns, 
belongs to the Respondent***." (Petitioners' Exceptions, at p. JJ 

Petitioners then submit two exceptions: 

EXCEPTION NO. I. 

THE DECISION ON REMAND IS DIRECTLY CONTRAR:f:~]'Q 
ESTABLISHED PRINCIPLES GOVERNING THE RESOLUTION 
QF ~~~·~RY JUDGMENTHOTIONS. ·····- -··---~-~·-

Citing JudSQ1'!_1f. Peoples Bank. & Trust Co. of Westfield, 17 N.J. 67 
(1954), petitioners refer the CommTssioner~to-~the~ir eleven--page 
certification in support of their Notice of Motion for Summary 
Decision, accompanied by seven exhibits, and aver that the facts of 
the matter are as set forth in these documents, and as supplemented 
by their memorandum of law, which also accompanied their Notice of 
Motion for Summary Judgment. Further, petitioners argue that the 
Board offered the AW "nothing in opposition to these assertions," 
and that, in fact, the AW, "conceded that the facts in the petition 
were neither contested nor disputed, and he therefore adopted them 
in his decision (PS}." (emphasis in text) (Petitioners' 
Exceptions, at p. 4) However, petitioners maintain, int~~ alia, that 

instead of recogntzmg the failure of the 
Respondent to come forward and answer the P!liil~ 
facie case that the Petitioners established, the 
ALJ determined that the Petitioners had failed to 
specify sufficient detail in their content ions. 
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stating: 

In so doing, the Administrative Law Judge has 
turned the case law which has developed regarding 
summary judgment motions on its ear. 

(Id., at p. 4) 

Petitioners summarize their position in Exception I by 

In essence. the remand by the Commissioner has 
demonstrated that the facts asserted by the 
Petitioners. and previously referenced as 
compelling by· the Commissioner, constitute the 
entire factual background that was before the 
Administrative Law Judge. As a result, the 
Commissioner has little choice but to resolve 
this matter on the basis of the facts in the 
record, which are clearly contrary to the 
conclusion arrived at by the ALJ. His attempt to 
avoid the inescapable conclusions of the facts in 
the record, by imposing a standard for additional 
proofs, ~espit~ the absence of evidence submitted 
to contravene the extensive allegations advanced 
by the Petitioners. should be rejected with great 
alacrity. (emphasis supplied) (Id., at p. 5) 

EXCEPTION NO,_l_! 

THE DECISION ON REMAND LEAVES MORE 
QQE~TI ONS~I,JNAN~WEREDTHANR~LIJED. 

Petitioners assert. inter alia, that the ALJ "has taken the 
position that the area being contested- by the Petitioners is one in 
which a Board of Education has absolute unfettered and perhaps 
unchallengeable discretion." (Id., at p. 6) Further, it contends 
that the case law developed by the Commissioner regarding the 
instant matter involves temporary and occasional situations where a 
Board was required to act out of acute necessity. The case law does 
not provide the type of "infallible authority that is suggested 
herein, to support wholesale transfer of nursing duties to other 
staff members, as a matter of long-range policy." (!d .. at p. 6) 

Finally, in response to the ALJ's conclusion that while the 
Board has not complied with N.J.A.C. 6:29-2.3, this argument can be 
dismissed as de minimis non curat lex is without legal authority. 
Petitioners assert that a violation of the Administrative Code is 
not a situation of minimal importance. Further, they object to the 
ALJ's dismissing their claim while apparently accepting their 
complaints that the secretaries herein are being overburdened with 
nursing-type duties. 

Petitioners .request the Commissioner address the legal, 
factual and procedural issues raised in this petition, all of which, 
they contend, have been inappropriately resolved by the Office of 
Administrative Law. 
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The Board's reply exceptions reiterate its legal argument 
that "there is no requirement that a nurse be in every school in the 
district at all hours of the school day. In addition, it is clear 
that a board of education has the discretion to ~:equire other all 
(sic) school employees to substitute for a nurse in the nurse's 
temporary absence." (Reply Exceptions, at p. 2) It avers, inter 

, that 

There can be no dispute that the secretaries, as 
well as the building administrators and other 
individuals, provide first aid treatment in the 
absence of the nurse. Therefore, there is no 
disputing that secretaries, at times, tend to 
abrasions, take temperatures, dispense sanitary 
napk.ins to female students, apply cold 
compresses, and contact the nurse and/or 
janitorial staff when necessary. None of these 
functions, as discussed here or as plead (sic) in 
the Petition of the secretaries, is extraordinary 
in and of themselves. As the Administrative Law 
Judge correctly pointed out, the only way these 
part-time services would be extra0rd inary would 
be if their number was so large as to monopolize 
the secretaries' efforts. As the Administrative 
Law Judge also pointed out, there is no detailed 
proof to establish any extraordinary service by 
the secretaries beyond that which was 
contemplated by the policies of the Board of 
Education. (Reply Exceptions, at pp. 3-4) 

As to Petitioners' Exception IH, the Board contends, 1nter 
, that "[a]s the Summary Judgment Rule provides. there need·s tJ 

no genuine issue as to any material fact for there to be a 
judgment as a matter o( law. The Administrative Law Judge reviewed 
the law and determined which facts were material and whether there 
were any genuine issues surrounding those material facts ... , .. ,., .. 
(emphasis in text) (Board's Reply Exceptions, at p. 4) 

The Board argues that in this case it is petitioners' 
burden to show an arbitrary, capricious or unreasonable act by the 
Board of Education. "The Petitioner has not shown it as set forth 
by the Administrative Law Judge in his two Initial Decisions. There 
has been absolutely no proof with regard to material facts, and 
there has been no showing that the Petitioners are entitled to a 
judgment as a matter of law." (Board's Reply Exceptions, at p. 7) 

As to Petitioners• Exception H2, the Board first argues that 

It is unfair to characterize the Administrative 
Law Judge's position in his init:i'al decisions as 
being one where the Board of Education has an 
absolute, unfettered and unchallengeable 
position. This is not so. Quite clearly, the 
Administrative Law Judge reviewed the various 
exhibits, which the Respondent had submitted to 
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the Petitioner previously, and found that the 
Board • s policy was in compliance with the 
regulations concerning school nurses and their 
presence on school property. *** For the 
Administrative Law Judge to base his decision on 
these facts is not to simply support the Board of 
Education regardless of their policy. 

(Board's Reply Exceptions, at pp. 7-8) 

Further. the Board disagrees with petitioners' attempt to 
distinguish the case law proffered in this matter on the basis that 
the cases cited involve temporary and occasional situations, while 
the instant matter involves a permanent and scheduled situation. 
The Board asserts that a review of Exhibit A clearly discloses that 
this permanent and scheduled situation does not contravene any law 
and is a workable situation because nurses are never far from any 
school. The Board also claims that petitioners' alternative. that 
there be a permanent nurse or health aide present in each school, is 
not required by law and that the circumstances cited by petitioners 
are not so severe as to warrant that type of presence. 

In summary, the Board submits that the ALJ did a complete 
and thorough job, and that the "summary judgment mechanism insisted 
on by the Petitioner is fallacious. To win as a matter of law 
requires legal authority. No legal authority for the Petitioner's 
position has been cited." (Board's Reply Exceptions, at p. 8) The 
Board prays that the instant petition be dismissed because 
petitioners have failed to meet their burden in proving the Beard 
was arbitrary, capricious or unreasonable 1n its actions ·n 
establishment of policies. 

Having reviewed the matter carefully, the Commissioner must 
again reject the initial decision in this matter for the reas)ns 
that follow. 

Pursuant to N.J.A.C. 1:1-13.2 summary decision may only 
issue under the followfng-cTrcumstances: 

1:1-13.2 Motion and Proceedings Thereon; 
Reviewable by Agency 

(a) The motion for summary decision shall be 
served with briefs and with or without supporting 
affidavits. The decision sought shall be 
rendered if the papers and discovery which have 
been filed, together with the affidavits, if any, 
show that there is no genuine issue as to any 
material fact challenged and that the moving 
party is entitled to prevail as a matter of law. 
The judge shall find the facts and state the 
conclusions in accordance with N.J.A.C. 
1:1-16.3. A summary decision may be rendered on 
any issue in the contested case although there is 
a genuine factual dispute as to other issues. 
(emphasis supplied) 
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See also Judson v. Peoples Ban)t &. Trust Co. of l.'~stfLe_lcl, 17 N.J. 
67, 74 (1954) which states: 

Summary judgment procedure is designed to provide 
for prompt, businesslike and inexpensive method 
of disposing of any cause which discriminating 
search of merits in pleadings, depositions and 
admissions on file, together with affidavits 
submitted on motion, clearly shows not to present 
any genuine issue of material fact requiring 
disposition at trial. R.R. 4:58, 4:58 3 to 
4:58-5; Fed..:. Rules ~0!-'- Iiioc-'- !'._ul,_e~ 1 ~.t seq_ .. 
56{<;). 28 u.s.<.:,_~\:. 

The standard of review for deciding a matter of summary 
judgment was set forth in the~~~~~ case as follows: 

The standards of decision governing the grant or 
denial of a summary judgment emphasize that a 
party opposing a motion is not to be denied a 
trial unless the moving party sustains the burden 
of showing clearly the absence of a genuine issue 
of material fact. At the same time. the 
standards are to be applied with discriminati 
care so as not to dPfeat a summary judgment 
the movant is justly entitled to one. 

Thus it is the movant's burden to exclude any 
reasonable doubt as to the existence of any 
genuine issue of material fact, 6 Moore's Federal 
Pr<!ctice, ~ 56.15(3). The ph~raslng-of ·)ur 
rule, R.R. 4:58-3, slightly different frcm 
Federal --a.lile 56(c), underscores this in the 
requirement-- that - the absence of undisputed 
material facts must appear "palpably." All 
inferences of doubt are drawn against the movant 
in favor of the opponent of the mot ion. The 
papers supporting the motion are closely 
scrutinized and the opposing papers indulgently 
treated. J:!!mpletgn___y-' Borot)g!l___Qf_c;_lE!_!1J_oc_l<;. 11 
N.J. Super. 1, 4 (App. Div. 1950). And it is not 
to be concluded that palpably no genuine issue as 
to any material fact exists solely because the 
evidence opposing the claimed fact strikes the 
judge as being incredible. ~rnstein v. Porter, 
154 F. 2d 464, 469 {C.C.A. 2 1946). Issues of 
credib'llity are ordinartly for ·he trier of fact, 
and the judge does not function as a trier of 
fact in determining a motion for summary 
judgment. Where the judge questions the inherent 
credibility of the matter offered in opposition 
there are other alternatives to the rejection of 
the matter and the grant of the motion. Under 
R.R. 4:58-5 "leave to proceed may be given 
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unconditionally, or upon such terms as to giving 
security, or time or mode of trial, or otherwise, 
as may be deemed just." 

However, if the opposing party offers no 
affidavits or matter in opposition, or only facts 
which are immaterial or of an insubstantial 
nature, a mere scintilla, 5 Vanderbilt L. Rev. 
607. 613 0952). "fanciful, ti:Tvofou.e ;-gauzy or 
merely suspicious," 6 Moore~_der~.!__Prast ic_e_,_ 
~· 56.13(3), he will not be heard to complain 
if the court grants summary judgment, taking as 
true the statement of uncontradicted facts in the 
papers relied upon by the moving party, ~uch 
~~~ themselves not o_therwise showing th~ 
existence of an issue of material fact. Taub v. 
Taub, if N.J. SJ!P..~ 219 (~..21>..:.. Div. l950); 
Lauchert v. American S.S. Co., 65 L ~ 703, 
707 (D.C.W.D.N.Y. 1946). Nor is summary judgment 
to be denied if other papers pertinent to the 
motion show palpably the absence of any issue of 
material fact, although the allegations of the 
pleadings, standing alone, may raise such an 
issue. Summary judgment procedure pierces the 
allegations of the pleadings to show that the 
facts are otherwise than as alleged. Wade~i.'C 
Park View_<;E_t2..:.,. 27 N.J. Super, 469 (App. Div. 
1953). (emphasis supplied) (at 74-75) 

While the record indicates that in the instant matter, 
there were cross-motions for summary decision filed by the parties, 
said motions were filed by directive of the ALJ. See Pre-Hearing 
Order dated June 6, 1986 wherein it states under a subheading 
labeled MOTIONS: 

The parties will cross-move for summary decision, 
pursuant to~~~ 1:1-13.1 et ~~ 

See also the cover letter dated August 21, 1986 accompanying the 
Board's letter memorandum in support of its Notice of Motion for 
Summary Decision wherein it states: 

***This Motion for Summary Judgment is made 
pursuant to the Pre-Hearing Order in this matter 
by which you directed the parties to cross-move 
for summary judgment pursuant to N.J.A.C. 
1:1-13.1 et seq. 

It is entirely clear from petitioners • moving papers accompanying 
their Motion for Summary Decision that they posed numerous material 
factual contentions. See Certification in Support of Petitioners' 
Notice of Motion for Summary Judgment dated August 4, 1986. See 
also Petitioners• Memorandum dated September 4, 1986. However, 
while Judson and N.J.A.C. 1:1-13.1 et ~· provide for granting 
summary Judgment in the absence of facts averred in opposition, the 
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ALJ may do so only if the uncontradicted facts in papers relied upon 
by movant, in this case petitioner do not themselves otherwise show 
"the existence of an issue of material fact." (emphasis supplied) 
Judson, supra, at 75 

Further, the ALJ's grant of summary decision to the Board 
was founded upon the following statements: 

Petitioners complain they are overburdened with 
nursing-type duties in the absence of the school 
nures (sic). The complaints, as found in the 
Petition of Appeal and the Certification. 
represent generalization of specific allegations 
of the purported duties performed by the 
secretaries in the absence of the school nures 
(sic). Petitioners fail to support the 
allegations by way of production of records, 
memorandums or other documentation which would 
persuade this court and the Commissioner that the 
allegations are true, in fact. No proffer of 
accident reports, pupil illness reports, logs of 
telephone calls made and/or received by the 
school secretaries or other indicia, are produced 
to support the alleged burdensome activity. 
There is little doubt that peti~ioner's (sic) 
perform such First Aid functions as are required 
and necessary as well as attending to pupils who 
are taken ill during the school day. The extent 
to which these incidents arise in the absence of 
a school nurse or the unavailability of the 
"on-call" nurse, is of importance to support 
petitioners' allegations and complaints. 
Petitioner's (sic) failure to produce such 
competent evidence, in light of prevailing 
decisional law, cannot result in a finding that 
the Board's activity is arbitrary, capricious or 
represents an abuse of discretion. Th().ll!(l~. 
supra; imith, supra, Outslay, supra. 

(Initial Decision on Remand. ante) 

It is precisely because petitioners do posit such 
allegations that summary decision should have been denied and a full 
hearing scheduled in which to uncover, through testimony, production 
of records, memoranda, etc., the truth of its allegations. 

Accordingly, the Commissioner must, yet again, remand the 
instant matter for a full hearing on the merits. The initial 
decision is rejected and the matter is remanded to OAL for action 
consistent with this decision and the Commissioner • s decision dated 
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November 10, 1986 wherein he directed that it is "necessary that 
there be a careful recitation of the exact duties being carried out 
by staff in the district in the absence of the certified school 
nursing staff herein." (Slip Opinion, at p. 18) 

COMMISSIONER OF EDUCATION 

February 24, 1987 
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~tatr of N NU 31rnwn 

OFFICE OF ADMINISTRATIVE LAW 

GEORGE MC CLELLAND, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

SCHOOL DISTRICT OF WASHINGTON 

TOWNSHIP, MERCER COUNTY, 

Respondent. 

INmAL DECISION 

OAL DK'T. NO. EDU 6470-86 

AGENCY DKT. NO. 132-9/36 

Linda E. Johnson, Esq., for the petitioner (Greenberg & Prior, Attorneys) 

David W. CarroU, Esq., for the respondent 

Record Closed~ December 15, 1986 Decided: l.u1U.! n c'l, I 'I'-\: 

l3EFORE BEATRICE S. TYLUTKI, ALJ: 

PROCEDURAL HISTORY 

This matter concerns the motion for relief from the final decision of th(' 

Commissioner of Education (Commissioner) or for a new hearing in the tenure matter thrJt 

resulted in the removal or George McClelland, the petitioner, from his tenured position •ts 

a teacher llt the Sharon Elementary School, In the lVIatter of the T<?nure Henrin" •:.r 
George :11cClelland, School District of 'NAshington Township, :11ercer County, OAL llKT. 

EDU 5284-82 (Feb. 10, 1983), reversed by the Commissioner (';larch 25, 1983), aff'd. ~}y 

the State Board of Education {July 6, 1983), afrd. by the Appellate Division of the 

Superior Court {N.J. App. Div., July 20, 1984, A-152-B3T2) (unreported) (tenure matter). 

The tenure ~atter . concerned the charges filed by the respondent, the W1!sl1in;~ton 

.Vew Jcrsev I< An /:qual Opportwutv Employer 
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Township Board of Education (Roard), alleging that Mr. McClelland had improperly 

to•1ched female students on a number of occasions and that he had failed to cease 

touching students after he was so directed by his supervisor. 

The Boaro opposes the motion and the matter was transmitted to the Office of 

Administr~tive Law for a oetermination, pursuant to N.J.S.A. 52: 14F-t et seg. 

During the prehearing conference, which was held on October 23, 1986, I 

requested the parties to submit briefs regarding the procedure to be followed as well qs 

the standard to be used to make a determination as to the motion. 

After receipt of briefs from the parties, I informed them, by way of a 

telephone conference call on December 10, 1986, that I would issue an initial decision as 

to the motion based on the exhibits and briefs filed by the parties and the transcripts of 

the administrative hearing in the tenure matter which was held before Aoministrative 

Law Judge Eric G. Errickson (deceased) on December 2, 6, 7, 14 and 16, 1982. After 

receipt of the transcripts of this administrative hearing as well as a letter from David W. 

Carroll, Esq., on behalf of the Board, the record in this matter closed on December 1:;, 

198fi. 

MOTION FOR RELIEF 

By her ·11otion, Linda E. Johnson, Esq., on behalf of the petitioner, arc:;ued that 

the tenure matter should be reopened based on the information contained in the affidavit 

of Ttlelma Bickford, • 'te former assistant principal of the Sharon Elementary School, dated 

August 15, 1986 (P-2b). In this affidavit, Ms. Bickford stated that :Ifter her retirement, 

she reviewed some material relating to the tenure matter that she had taken along with 

her personal records when she retired. In reading the transcript of the deposition of her 

former supervisor, Madeline Redmond, the superintendent of schools and principal of the 

Sharon Elementary School, she discovered that Ms. Redmond had denied the existence of a 

tape recording of her interviews with the students who had complained about 

Mr. McClelland. Ms. Bickford stated that Ms. Redmond had asked her to tape the 

interviews and had the tape in 'ler possession until after the hearing in the tenure matter. 

Ms. Redmond then allegedly gave the tape to Ms. Rick!ord who kept it and took it with 

her wtlen she retired. Also, Ms. Bickford stated that she was instructed by Ms. Redmond 

and John A. Selecky, Esq. (deceased), the Board's attorney, not to mention the existence 

- 2-
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of the tape during her deposition or at the hearin~. In addition, Ms. Bickford stated that 

'II~. Redmond inaccurately stated in her deposition th11t illl the interviewed students gave 

•worn statements. 

·\!so in her afrid11vit, \1s. Bickford stated that her testimony Nas ''clouded ~v 

:vladeline Redmond's insistence that '\1cClelland's conduct "IllS improper and my desire to 

support her wishes and jud~ment in administrqtive matters" (P-2f at p. 6). In arlrliti,~. 

:\1s. Bickford ~tated: 

Although I testified that in \'larch 1982, prior to \1r. '\1cClelland's 
suspension, I saw \1r. Mcf:lellanrl se11ted at his desk with his h~tnd 
under the hack of 11 ~rl's sweater or blouse, I now feel that I 
misinterpreted wh11t i saw due to the heightened emotional 
environment at the school. I do know that I was looking for such 
conduct on the part of \1r. McC!ellanrl, in an effort to assist 
\1adeline Redmond and that as 11 result I, overre11cted to what 
aetually happened. I now believe that what was :1othing more than 
innocent affection displayed by a teacher toward his sturlents was 
grossly distorted to the point where it was implied th11t 
\1r. :vrcClelland's intent was o;exually oriented. As the nature of 
\1cClelland's conduet f:lecame suspect 11nrl the stories repe11ted over 
11nd over again, the conduct in question, WllS taken out of context 
and misconstrued. (P-2f at p. 6-7) 

In support of his opposition to the motion, '\1r. Carroll submitted the 11ffirlllvit 

of '\1s. Redmond in which she denied requesting :\1s. Bickford to tape the interview« .vitl1 

the students, denied having the tape in her possession and denied th11t she had directerl 

\Is. Bickford to deny the existence of the tape. :vis. Redmond o;tated she did not 

knowingly lie durin!~: her deposition when she said that she did not have any otht>r 

materi11ls, including t11pes, in her possession (R-2 at p. 39). In 11ddition, '.fs. Redmond 

~t11ted that not all tile students interviewed signed written statements, and that she was 

l!ccur'lte when she stated during her deposition that no student who was asked to c:;ivP '' 

statement refused to do so (R-2 at p. ~9). 

In this matter, I will not make any factual.determinations and the decision 11s 

to the petitioner's motion will be b11sed on the record in this matter. For the purpose of 

this motion, I will assume that the st11tements made by Vis. Bickford in her affidavit 

regarding her testimony during the tenure hearing are credible. 

- 3-
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DEPOSITION OF VIADELINE REDVIOND 

The deposition of l\1s. Redmond took place on October 12, 1982, and she was 

questioned by ~r. Seleckv, Esq., as the Board's attorney and by William S. Greenber({, 

Esq., who was !lllr. :vlcCleUand's attorne~ for the tenure matter. 

During the deposition, Mr. Selecky asked VIs. Redmond whether she had any 

other material, including tapes regarding to the tenure matter and 't!s. Redmond Sllid ''! 

don't have any" (R-3 at p. 39, line 8). Later in response to VIr. Greenberg's questions as to 

whether there was anything else relating to the tenure matter, \ls. Redmond said "no'' 

(R-3 at p. 40, line 1, R-3 at p. 60, line 25). 

As to the matter relating to the statements of the students, during the 

deposition there was an extensive amount of questioning by Mr. Greenberg as to the 

number of students intervieweil by :\fs. Redmond and she gave the names of seven students 

(R-3 at pp. 57, 62-65), and the written statements of five of these students were marked 

for identification (R-3 at p. 79). Later there was the following discourse (R-3 at p. 89, 

lines ll-19): 

\1r. Greenberg: Did you ask anvone else besides the people who 
have made these statements to make a statement? Anyone who 
declined? 

:\fs. Redmond: Did I ask them? 

\Tr. Greenberg: Yes. 

VIs. Redmond: ~o. Who declined? No. 

VIr. Greenberg: Was anyone else approached or requested to 'llake 
a statement who declined to make a statement? 

Ms. Redmond: rio. 

TENURE :\fATTER 

VIr. McClelland was employed by the Board for 13 years as a teacher at the 

Sharon Elementary School and he was suspended in 1982 (J-le at p. 39). During the tenure 
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hearing, Cifteen witnesses, friends, parents, students and teat'!hers testified on behalf of 

the petitioner and said that he was a good person and teacher who has an excellent 

rapport with the students • 

.\t the tenure hearing, VIs. Redmond testified that in 1971!, sh~ cautioned 

VIr. '1eClelland not to toueh female students after she had reeeived a complaint from a 

parent (,J-le at p. 24), and in February 1982, she directed him not to touch students after 

she received another complaint (J-lc at p. 27). After the sixth grade students were shown 

a film entitled Girls Beware, which warned students ahout the dangers to teenagers .vho 

are too trusting, several girls spoke to their teaehers about \1r. :'vteCleUand's actions Nhile 

he was their teacher. After 'vis. Redmond was informed about the concerns or t'1ese 

students, she and Ms. Siekford interviewed the students (J-lc at pp. 36-9), and she q'l"ain 

spoke to "tr. :'vtcClelland (J-le at pp. 29-30), who Cor a while considered resigning his 

position (J-lc at pp. 34-6). Later tenure charges against VIr. McClelland were ;>repared 

and were CUed with the Commissioner. 

'lis. Bickford testified that 11fter she heard :'vts. Redmond tell Vir. VlcCiel!and 

not to toue!h female pupils in February 1982 (J-lb at pp. 104, 141-2), and thereafter. she 

<;aw the petitioner's hand under the back of 11 girl's sweater or blouse touching her skin 

(J-lb at pp, 102, 134-9), and on another occasion, she saw him scratching a girl's hack 0n 

top of her sweater or blouse (J-lb at op. 103-4). 

Also, five of Mr. \fcC:lelland's former female students <;tated that ie touchl'!t1 

them in the classroom. Three of these students testified that Mr. V!cClelland had inserted 

his hand underneath their clothing; S.N. said he touched her ~ear stomach (J-la et 

pp. 58-9), J.VI. said he touched her bear buttock (J-la at pp. l13-4) and A.C. said he 

touched her bear back underneath her bra (J-la at pp. 141-2). In addition, .Tulia 

Theoharous, a secretary, and Sally Ann :'vtesh, a substitute teacller, testified that they saN 

Mr. McClelland touch female students (J-lb at pp. :!fi-45, J-lb at pp. fiS-75). 

VIr. \fcClell'and admitted touching student.~, such as baek scratching and 

hugging, in a fatherly manner during his entire career as a teaeher,but denied placing his 

hand beneath any students' elothes to touch them (J -le at pp. 39-41), and he denied 

touching any students after he had had conversation with Vfs. Redmond in february 1932 

(J-le at pp. 42-3). 
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As to the testimony of the Board's witnesses, .Judge Errickson stated that he 

believed only a part of Ms. Bickford's testimony and did not accept her testimony tl'l!it 

\1r. '.llcClelland had touched the pupil's bare skin. Also, Judge Errickson stated that he. did 

not believe the testimony of J.M. or A.C., and that although he believed S.N., Judo,-e 

Errickson found that :'l!r. ~..tcClelland had touched her bare skin by accident •¥hen he 

reached over, as was his habit, to scratch her back (P-2a at pp._ll-13). However, Judge 

Errickson did believe Ms. Bickford's testimony that she saw ";fr. \1cClelland to•1eh ~tudents 

after he was admonished by Ms. Redmond notwithstanding the petitioner's testimony that 

he had ceased touching students. 

In his decision, Judge Errickson recognized that it hll!'l been a tenant of the 

teaching profession that teachers are not to invade the privacy of a pupil and are to 

maintain an appropriate distance, and that such distance does not prevent a teacher from 

conveying to the pupils his/her warmth and concern. In addition, Judge Errickson stated 

that by keeping an appropriate distance a teacher "assures that when a 'catalyst' such as 

the film Girls' Beware comes into the picture, there will be no mistaken conclusions such 

as those which was drawn in this case by a number of female pupils" (P-2a at p. 14). 

Judge Errickson then concluded that: 

Respondent unwisely disregarded the counsel or his principal and 
superintendnet. There was no showing, however, that his touching 
of any pupil was lecherous, deviant, covert, surreptitious, sexually 
oriented, vicious or cruel. The touching was not intended to be 
offensive nor is there convincing evidence on which to draw a 
conclusion that he was intentionally insubordinate. This absence of 
defiance and lack of intent to offend, together with the 
responoent's service of 13 years as a teacher in the district, are 
proper considerations when determining what penalty is 
appropriate. There is, in this case, a strong showing that 
respondent is a dedicated teacher who enjoys the respect of a large 
segment of his former pupils. His reputation among his peers is 
exemplary. [ P-2a at p. 151 

Since Mr. \1cClelland did not comply with the warnings of his supervisor, 

Judge Errickson concluded that his continued touching of female students, even though 

done in a fatherly manner Wll!'l conduct unbecoming a teacher and insubordination, and he 

determined that 'VIr. McClelland wll!'l not to be paid the 120 days of salary already 

withheld after tile certification of the tenure charges. Judge Errickson also concluded 

that Mr. McClelland was to lose his annual salary increment and/or adjustment increment. 
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After reviewing the record, the Commissioner ordered 'lfr. 'fcClelland to be 

removed from his tenure position (P-2b). In his de<:!ision, the Com-nissioner ~tated t'lat 

.Ju<fge Errickson had erred in discrediting the testimony of J. 'If. 11nd had fllile1 to f\ive 

proper weight to the testimony of Thelmll 8ickforrt. The Commissioner riisaa,reed ·-vith 

Judge Errickson's conclusion that 'lfr. VfcClelland's touchings of ~tudents were just 

fatherly type gestures. The Commissioner determined that the re>oondent''> app11rent 

inability to restrain from touching female students was conduct unbecoming a teacher Hnri 

that his refusal to accept the advice anti admonition of :vis. Retlmond to refrain from 

touching students constituted insubordination. 

The State Bo!ll'd of Education affirmed the Commissioner's decision 11nd -n11rJe 

a minor modification as to the date of the dismissal (P-2c), and the decision was qffir'Tied 

by the Appellate Division of the Superior Court (P-2d). In its decision, t'le Appellate 

Division indic11ted that the dismissal appeared to be a harsh remedy even though it wqs 

based on credible evidence, and expressed concern about the fact that the Commi-;sioner 

and the State Board of Education had overturned the credibility findin~ made by an 

administr>:~tlve law judge. 

~o oetition for certification was filed in the tenure matter. 

RULES REGARDING THE REOPENING OF CASES 

The rules governin~ administrative proceedings provide for motions to reopen 

the hearing after an initial decision but do not set forth any standards for deciding such :1 

motion, N.J.A.C. l:l-16.4(e). In general, where the rules as to administrative proceedings 

are silent, reference can be made to the court rules to determine the proper procedure . 

.!!· 4:50-1 provides that a court may relieve a party rrom a final judgment or order for the 

following reasons: 

(a) mistake, Inadvertence, surprise or excusable neglect; 

(b) newly discovered evidence which would probably alter the 
judgment or order and which by due diligence could not have 
been discovered in time to move for a new trial under 
4:49; 

{c) fraud (whether heretofore denominated intrinsic or extrinsic), 
'llisrepresentation, or other misconduct of any adverse party; 
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(d) the judgment or order is void; 

{e) the judgment or order has l:>een satisfied, released or 
discharged, or a prior judgment or order upon which it is 
lJased has been reversed or otherwise vacftted, or it is no 
lonf5er equitable that the judgment or order should have 
!)erspective application; or 

(f) 'iny other reason justifying relief from the operation of the 
judgment or order. 

However, ~- 4:50-2 provides that the motion for relief "shall be made within a reasona!:>le 

time, and for reasons (a), (b) and (c) of ~· -1:50-1 not more than one year after tie 

judgment, order or proeeeding was entered or taken." But it has been recognized by the 

courts in cases involving fraud that the one-year period does not run until the fr11ud e~r 

deceit is discovered, Hvland v. Kirkman, 157 N.J. Super. 565 (Ch. Div. 1978); Palko v. 

Palko, 73 N.J. 395 (1977). Since more than one year has lapsed since the final decision in 

the tenure matter, the only applicable provision appears to be R. 4:50-l(c) or (fl. 

It has been established by the Courts that subsection (f) of _!!. -1:50-l is ll 

catchall category which is intended to provide relief in exceptional situations in order to 

'IChieve equity and justice, Court Investment Co. v. Perillo, 48 ~ 334, 342 (1961il; !lnd 

relief pursuant to subsection (0 has been granted even thoui{h other subsections of ~· 

-1:50-1 more specifically cover the situation, \1anning Engineering, Inc. ''· f.ludson Ctv. 

Park Commission, 74 N.J. 113 (1977). 

The standards set forth in~· 4:50-1 have been used by the courts in reviewing 

administrative decisions on motions to reopen and the courts have recognized the inherent 

right of administrative agencies to reopen their judgments for good cause !lnd the need to 

reconcile the interest in finality of decisions with the avoidance of an unjust decision, 

'Ianning; Engineering, Inc. v. Hudson Cty. Park Commission, supra; Beese v. First National 

Stores, 52 N.J. 196 (1968); Sec'y. of State v. GPAK Corp., 95 N.J. Super. 82 (App. Div. 

1967); Ruvoldt v. Nolan, 63 N.J. 171 (1973); 1982 Final Recon. Adj. for Jersey Shore 

'\'l.edical Ctr., 209 N.J. Super. 79 (App. Div. 1986); In re Tuch, 159 N.J. Super. 219 (App. 

Div. 1978); however, the courts have not allowed an administrative 'llatter to be reopened 

if the information sought to be introduced was available at the time of the initial hearing 

or could have been discovered at that time with due diligence, In re Marvin Gastman, 147 

N.J. Super. 101 (App. Div. 1977); Quick Chek Food Stores v. Springfield Township, 83 i'I •• J. 

438 (1980), or in cases where the information would not materially affect the decision, !.::! 
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the Matter of Hotel and Restaurant Employees and Bartenders, 203 N.J. Super. 297 (App. 

Div, 1985); Aiello v. Vlyzie, 88 fii.J. Super. 1987 (App. Div. 1965), certif. den. 45 ..... J .. i94 

(1965}. 

ARGUVIENTS OF THE PARTIES 

In her briefs, VIs. Johnson argued that the Board committed a rraud, through 

the actions of :'<Is. Redmond and VIr. Selecky, by not revealin;; and, in fact, f:ly denving the 

existence of the tape of the student interviews, and that the denial of the existence of the 

tape by '\o1s. Redmond as well as her representation during the <1eposition regardin~ the 

written statements of the students raises questions regarding her credibility. l'•Jrth€'r, 

Vls. Johnson argued that by her affidavit, VIs. Bickford has retracte<1 her testimony llt the 

tenure hearing and that her testimony was the sole basis for the charge of insubordination 

since she was the only witness to testify that Mr. "v1cClella.nd had touched a student after 

being instructed not to do so by Ms. Redmond, and that she was a material •vitness 

regardinl:!' the allegation of conduct unbecomin~ a teacher. VIs. Johnson R.r151Je<1 that the 

tenure hearing was a travesty Bnd a sham anci that t'le ;:>etitioner is entitled. oursuant to 

'{.J.A.C. 1:l-l6.4(e} and_!!. 4:50-l(b) and (c), to an or<1er ~antino; relief from the finqJ 

decision in the tenure matter. 

In support of her position, VIs. Johnson stated that administrative agencies 

have. the inherent authority to reopen or to modify decisions where there is r;ood qn<J 

sufficient cause to do so, Ruvoldt v. Nolan, supra, especially when there is new evidence 

that is likely to alter the decision and which could not have been discovered at the time of 

the hearing, In re Trantino Parole Application, 89 N.J. 347, 365 (1982); Trllp Rock 

Industries, lnc. v. Sagner, 133 Super. 99, 110 (App. Oiv. 1975). 

In his briefs, :\llr. Carroll argued that the motion is not cognizable pursuant to 

lii.J.A.C. 1:1-16.4(e) since it was filed after the final decision in the matter, and that this 

regulation is only intf!nded to allow the reopening of the evidentiary portion of a hearing 

prior to the final decision of the agency head. In addition, VIr. Carroll argued that the 

'110tion is out of time pursuant to_!!. 4:56-l(b) anrl (c) and_!!. 4:50-2. 

'VIr. Carroll argued that the final decision in the tenure matter should not be 

reopened since there has been a full adversary hearing, and he distinguished the tenure 

matter from eases that were reopened and where the prior administrative action had not 
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been fully litigated. Beese v. First National Stores, supra; Ruvoldt v. Nola'1, supra; Ouvin 

v. State, 76 N.J. 203 (1978); lndursky v. Bd. of Trustees, Ret. System, 137 N.J. Super. 335 

(App. Div. 1975). 

Further, ".1r. Carroll. argued that even if there were a legal basis for reopening 

the tenure matter, there would be no reason to do so since the statements in the affidavit 

of VIs. !Jick!ord, even if completely true, would not materially 11ffect the outcome in the 

final decision. Aiello v. :\'lyzie, supra; State v. Speare, 86 N.J. Super. 565 (App. Div. 

1965), certif. den., 45 N.J. 589 (1965); Pavlicka v. Palvicka, IJ4 N.J. Super. 357 (!\pp. Div. 

1964). 

In support of this arqument, :\'lr. Carroll stated that in her deposition, 

:\'Is. Redmond did not deny the existence of a tape recording of her interviews with the 

students as represented by :\'Is. Bickford in her affidavit, and indicated that a reading of 

the transcript of the deposition shows that 'VIs. Redmon<l stated only that she <'lid not have 

any tapes in her possession (R-3 at p. 39) and that she was never asked whether there was 

a tape. In addition, 'dr. Carroll stated that contrary to Ms. Bickford's representation, the 

transcript of her deposition reveals that Ms. Redmond only said that 5tatements -.vere 

received from those students requested to give a statement. Therefore, \1r. Carroll 

questioned whether or not there is a sufficient basis to attack lVIs. Redmond's credibility. 

In addition, he argued that VIs. Redmond's credibility was not crucial since her testi"iony 

at the tenure hearing was corroborated by the respondent's own testimonv or by ot!ler 

evidence. 

Secondly, ".1r. Carroll stated that the information on the tape of the interviews 

with the students is not material since at the time of the tenure hearing ".1r. :\'lcClelland's 

attorney knew the names of the students who had expressed a concern about e1e 

petitioner's action from several sources, and since now that the petitioner has heard the 

tape, he is not arguing that any new evidence was uncovered through the tape. 

Thirdly, 1\tr. Carroll stated that Ms. Bickford's recanting of her testimony 

would not materially affect the outcome in the tenure matter since the crux of the case 

w11s the propriety of \fr. McClelland's touching students over a long period of time 

notwithstanding the ad'Tlonishments of his supervisor to cease such activity. 
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CONCLUSIONS OF LAW 

ttaving reviewed the ar!(u:nents of the parties, I CONCLUDE that the 

Commissioner has the right to reooen tile tenure matter notwithstanding the long lapse r:>f 

ti:ne if there is goorl and sufficient reason to do so and if there is a likelihood that the 

reason will materially arrect the final decision in the matter. Further, I CONCLUDE that 

1\{.J.I\.C. l:l-16.4(e) does not limit the time within which a motion to reopen n'l>t ':Je 

filed. 

In order to decide the petitioner's motion in this matter, it is neee~<;ary to 

evaluate what impact \1s. Redmond's I'!Cfidavit would have on the final decision in tht? 

tenure matter. I agree with '\'lr. Carroll's argument that since there was no represent11tion 

of any new evidence revealed by the tape of the student's interview, that the tape in itself 

would not have any material impact on the final decision in the tenure matter. 

In addition, l also agree with Mr. Carroll's argumertt that \1s. Bickford's 

characterization in her affidavit of the statements 'llade by '\ITs. Redmond are not 

consistent with a reading of the transcript of Ms. Redmond's deposition. \1:;;. Red'11ond 1i·i 

not deny a tape of the interview existed hut only stated that she did not 'lave one ir~ llcr 

possession. At best there is a factual dispute between VIs. Redmond Rnd '1s. Bicl.cfor1 H 

to who had the tape in her possession at the time of the deoosition. b Arl<liti'ln, 

VIs. Redmond did not state that all of the interviewed students gave written st11tement<. 

Even assuming that Ms. Redmond was tess t'lan candid regarding the e'Cistenee of t'1e 

tape, which obviously could have an impact on her credibility, I have to 11gree with 

Mr. Carroll that Ms. Redmond's testimony at the hearing was not disputed by 

VIr. McClelland, except for her hearsay testimony as to what certain student told her, and 

therefore, even if the petitioner were successful in challenging Ms. Redmond's credibilitv, 

it would not materially atrect the final decision in the tenure matter. 

Lastly, there is a question as to what impact :vis. Bickford's change in 

testimony would have on the final decision in the tenure matter. As I read her affidavit, 

VIs. Bickford is not saying that she lied when she testified that <;he saw '\!Yr. \1cC!elland 

toueh female students on two occasions after she heard Ms. Redmond direct him not to 

touch students, nor is she now saying that she did not see Mr. \1cClelland insert his hand 

underneath the student's outer ~arment. The only t"ting '\ITs. Bickford said in the affidavit 

is that she may have incorrectly implied that Mr. '4cCielland's action was sexually 
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oriented and that she now believes that Mr. 'JicClelland was only displaying an innocent 

affection towards his student. 

Judge Errickson in his initial decision rejected that portion of the testimony of 

VIs. Bickford and the three students that implied sexual touchin~. ln rejecting Judge 

Errickson's credibility findings as to VIs. Bickford and one of the students, the Commission 

obviously concluded that VIr. IIJteClelland's touchinESS exceeded what could be categorized 

as 11. fatherly tap or pat. However, i~Jtr. 'JicClelland's motivation, whether fatherly or 

sexual, is not a controling factor in the decision in the tenure matter and both Judr;e 

Errickson and the Commissioner concluded that the oetitioner had engaged in unbecoming; 

conduct and was insubordinate because he had the habit of touching female students and 

he dirl not cease touchine; students after he had been admonished on several occasions by 

:vis. Redmond. 

Further, even if Ms. Bickford changes her testimony as to her opinion 

regarding Mr. McClelland's motivation, a trier of facts, based on the testimony presente<l, 

could still determine that the petitioner's gestures were sexually motivated. T'lerefore, 1 

CONCLUDE that the petitioner's pattern of behavior and his apparent inability or 

reluctance to change is tl]e crux of the final t!ecision, and that ~s. Bickford's change of 

testimony as to her evaluation of the !)etitioner's action would not materially afrect the 

final decision in the tenure matter. 

OISPOSITION 

Therefore, I CONCLUDE that the petitioner has not presented good or 

sufficient reason to either reverse the final decision of the Commissioner and reinstate 

the petitioner to his teaching position or to order a new hearing in the tenure matter. 

Therefore, I ORDER that the petitioner's motion be DENIED. 

This recommended decision :nay be affirmed, modified or rejected by t!le 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

"'.J.S.A. 52:148-10. 
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

~ 2-j t?t] 
o,~ J BEAtifiCE S. TYLUTJ'\LJ 

lleceipt Acknowled~ed: .... 

/1 'J! '.i' 7 ;:·~-n . 
DATE DEPART!\1ENT OF EDUCATION 

FEB 3 1987 
DATE 

mi/EE 
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GEORGE MC CLELLAND, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE SCHOOL 
DISTRICT OF THE TOWNSHIP OF 
WASHINGTON, MERCER COUNTY. 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon careful, comprehensive review of the record in t:his 
matter. the Commissioner is in agreement with the AW's determlna
tion that the Commissioner has the right to reopen the tenure 
matter. notwithstanding the long lapse of time, if good and 
sufficient reason exis•s to do so and if there is a likelihood that 
the reason will materially affect the final decision. Moreover. he 
concurs with the determination of the AW that no information has 
been brought to the record which presents good or sufficient reason 
to either reverse the final decision in the tenure matter in 
question herein or to order a new hearing with respect to such. ~e 
finds the judge's analysis thorough, well-reasoned and correct and 
therefore adopts as his own the recommended decision of che ALJ 
denying petitioner's motion for the reasons expressed in the 1nic1~l 
decision. 

:r IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

March 4, 1987 
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• @ltnlr of Nrm :flrrsry 

OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATIOM OF THE 

TOWNSHIP OF EWING, MERCER 

COUNTY, 

Petitioner, 

v. 

JOHN EBERLY, 

J{espondent. 

David W. CarToU, F.sq., for petitioner 

INITIAL DECISION 

OAL 01\T. NO. EDt_: r,7:Jil-~5 

.-\GENCY D!\T. '<0. 141 tO. 'li 

James F. Schwerin, Esq., for respondent (Greenberg- and Prior, 'lttornev·;; '.I' !Ill 1·; 

Greenberg, Esq., of CIJUnsell 

Record Closed: December<:!, 1986 

BEFORE LILLARD E. LAW, ALJ: 

STATF.\1EN'T OF THE CASE 

The Board of Education of the Township of Ewin'S (Roard), on Septe~ber 10, 

1985, ny a majority vote of its full memhership certified a char~e of conduct unbecom1n;:: 

e teeching staff member against respondent to the Commissioner of Educatmn 

(Commissi'Jner). in accordence with ~ 18A:6-ll. In the sl'!me action, t'1c Bo•1r•! 

suspended respondent from his teachmgo position without pay, pursuant with the pr'Jvist•J:1, 

of 'I.J.S.A. 18A:6-H. The Board see'<s respondent's dismissal from his tenured teaf'hm~ 

position. Respondent denies the charge and seeks dismissal of the herein rnatter l:>v .vn,· 

of two af~irrna~ive defenses. 
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PROCEDURAL ASPECTS 

The Roard filed its char~e before the Commissioner on October 7, 198~. 

Respondent'~ Answer was filed on October ~l, l985. Tllereafter, on October 24, 19~5. tf-te 

Commissioner transmitted the :natter to the Office M Administr'itive Law IOALl f.?~ 

rletermination as a contested case, p•Jrsuant to N.J.S.t\. 52:Hl1-l ~ ~· and 'I.J.S .. \. 

52:HF-l ~~· 

.\ prehearing conference was conducted on November 20, !985, 'lt wh1e1. 

among other thin~, the issues to IJe determined bv this administrative trif-tunal were ""''· 

forth; resoondent was ~ranted leave to oro!)Ound a :I.-lotion to ')ismiss grounded upon the 

equitable defense of laches together with a schedule for the submission of ">rieL;: t'P 

rliscovery procedures were agreed upon; and hearin~ dates were >cheduled for l.prll 1 ~ 

throu~h April 22, 198f'i. 

\s R consequence of extensive motion oractice bv the oartie-; the origin'!! 

hearinl!' dates were adjourned and rescheduled for \1ay I 5 tl'lrough \1av 21, l9B'l. (<:e~. 

Decision on \1otion and Order VI, decided Aoril n, 1986.) The hearing was c'Jnrlueted ·)1 

those dates .qnd !It the conclusion of the oral testi'llony, the parties requested ~'lri .,,,,, 

granted leave to submit r,ost-hearing memoranda. The last -;u>:>mission was reee•v<>1 .)n 

DecemberS, 19~6. The matter was consict'!red dosed on Dece:nber ~. !936, upon t'1•' 

receipt fr0m the Commissioner of the matter in John Eberly v. I'Joard of Erhte'ltion nf t'1e 

Toumship of Ewing, \tercer Countv, OAL Dkt. No. EDU q?;;z-gi), .\gency Dkt. ""· 

372-ll/86. 

\10'f!ONS 

The parties propcumded 11 substantive and/or procedurlil motions prior to 

11nd/0r during tile hearing of this matter. Eight of the 11 motions required written 

opinions, all of which were executed bv this tribunal prior to hearing. The eight decisions 

on 'notion are not recited here but, rather, are incorporated by reference .qs though eacf-t 

were set forth in full (See, Decision on \1otion and Order, I through Vll attached hereto!. 
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BACI{GROU~D FACTS 

.-\ careful review of the entire record in this '1latter reveals certain unrli>outf'rJ 

~nd uncontested facts which are set forth hereinbelow and are hereby adonte1 A< 

PINDINGS OP PACT: 

I. CONCER~ING THE CHARGE 

This tenure nroceedin~ was instituted '>y the floard, pursu11nt to '<.15. \. 

lSA:fl-10 ~ ~·· by t!ertification of a single ('har~te 1\g-ainst ~esDondent. w11ich '"' '' '' 

follows: 

During the year 1983 while actin'( in the caoacitv of Bi<; 13rother. 
John Eberlv on several oceasions had indecent sexual contaet ·.v1th 
'3, a twelve' year old bov under his ehar'(e. 

The written charge, daten Septe'llber 9, 1985, was filed ·vii" the Roarci 'y; 

Superintendent of Schools !::dith V. Francis. Tl-te BoArd, on Septem':>er 10. 19 ~;. t00~ : •; 

formal action with respect to the C'h""<;e, pursuant to \I.J.S. \. 18.\:S-\ l anr! 1 ~-

II. THE BASTS OF THE CHARGE 

The alleged conduct which forms the basis of the Board's eh11r;;e occurred 11 

1983, while respondent volunteered and served in the capacity of Sill; Brother to <;, '1.. ; 

'Tlinor child, under the direction and control of "'iP,' Brothers of Bucks r~ountv, InC'. 

(BBBC), a corporation of the Commonwealth of Pennsylvania. On or about qeotember t<;. 

1983, P.\1!., S.\1.'s mother, orally comolained to an agent of BBBC, <tlle~ing '.hilt 

respon<ient had '1lade improoer sexual contact with S. 'VI. P.\1!. requested that the 'ltc; 

3rother-Little Brother relationship hetween responrient and S.'\1. be im-nediatelv 

ter'ninated (P-t, op. 43-45, 50-55), and the BBBC complied. Subsequently, an lll{ent of t~e 

BBBC organization reported P ,-,.'s allegations to the Bucks County Children and Y 0ut~1 

Service .\l('ency (C and Y). An investi~~;ator of C and Y con<iucted an investi:;ation of th" 

allegations (P-2, P-1) and filed the required reports to the 11oprooriate !11w enforce'11ent 

officials (P-11. 

Subsequent investigation bv law enforcement officers of the Buc'<s ~ountv 

District Attornev's Office resulted in: the execution of a Probable C9•1se Affidavit 
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requesting a warrant to be issued for respondent (P-11 ), the is>uance of a four-count 

crimi'lal complaint B!!.ainst respondent IP-12), an accusati"n and warrant for respondent'> 

arrest (P-1 ~), and the ~ubsequent arrest an<1 bailment of resoondent (P-14). The four

count criminal complaint charge<! and qJleged that respondent had en~taged in' activitie> 

·vhich: (l l endangere<1 the welfare of cl'iil<.lren, and {'!) corrupted minors. Two counts (1 

an<i 4) 0f indecent assault were filed (P-121. 

Respon<ient was, "'t all ti:nes material, reoresented bv legal counsel, Denni'i '\. 

Lanctot, Esq., licensed to practice in the Commonwealth of Penns~lvani'l. :lespon~Pnt. 

witl'l the full knowle1~<e of his le~al counsel, subjected himself to an interview by tl' ~ 

investigatin~< officer of 9ucks Countv, Detective Stephen Battershell {P-7, ~. 9, !Ol. 

Respondent also voluntarily submitted to a polygr!l.ph examination, administ~red ::,,· 

f'etective Harry Armitage, with the f•J!l knowled!l"e of his then le~tal counsel (P-19, ~tJ. ~'I. 

R-4). 

On Vlay ~9, 1984, a hearing was scheduled in 3ul!ks Countv in the 11atter ?f 

Com'llonweRith of Pennsvlvania v. John Eberl•!, Information 'lio. ~994, 1984. qespon·i~nt 

·.vas oreoared to move forward witl'i his defenses to the charges; howeve~ .. \.;,;,;t.•>'1t 

District Attornev Dianne Devlon offered, in the alternative, to olace resoond~'lt in t''·' 

Commonwealth's Accelerated Reha'Jilitative Disoosition Pro~ram (:\ROl, the eq'liV'lle'1t 

to New Jersey's Pretrial Intervention Proltl'am (PT!l. ttesoondent, with the A.<ivice of 

c-ounsel, accepted the offer for oarticioation in ARD (P-17, P-un. 

~otwithstanding that under the circumstances respondent was eligible for 

0articip'ltion in 1\RD neither he nor his attorney was fully apprised of the reasons for tie 

assistant district attorney's offer. The facts demonstrate that immediately prior to 

hearing on \lay 29, 1984, Assistant District Attorney Devlon counselled with s. \1., 

respondent's accuser and the alleged victim, to review the char~tes against resoondent and 

to ascertain the scope o( S.'VI.'s testimony. S.~. testified before this admmistrative 

tribunal he had advised the assista'lt district attorney that he could not testify againH 

respondent because he could not remember the incidents which gave rise to the crimint~l 

charges. Devlo'l neither disclosed nor advised respondent or his attornev of S.'A:~ 

representations to her that S. VI. would not testify a~ainst respondent either prior to or 

subsequent to her offer to have responrlent participate in ARD. Absent Devlon'3 

disclosure, respondent consented to enter the ARD program, the connitions to whic'1 are 

found in the Board's Exhibits P-17 and P-18. It is further noted here that under 
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Pennsylvania law, by agreeing to participate in its .'\RD program as a means of resolvi11g 

the cri mi11al char~tes, respondent did not admit to anv guilt. 

Subsequently, on or about June 12, 1984, W. Douglas LaCour, orincioal of the 

Board's Fisher Junior Hi¢1 School, received a telephone call fr0m P. 'I., who reoorted thqt 

she was the mother of the victim of an allege<l sexual abuse committed bv responrlent. 

P. \1. misrepresente<l to LaCour that respondent h11d entered ll ~;t~iltv olea in the ':"lucl.c< 

Countv Court in order to take advantage of the ARD pro~rram fP-26 and attachme~tl. T">~> 

principal reported P. \f.'s teleohone conversation to R. Donald Lawton, the the"l .\<,ic;tqo: 

«uoerintendent of Schools, 'Nho advised LaCour to travel to Pennsylvania to disc!Js" ,.,., 

matter with P. \1. LaCour memorialized his conversation with P. \1. in 11 confide~t\.ll 

memorandum to LRwton, t1ated June l2, 1984, and forwarded 'l C')•lrtesy :-ao\· •' 

Superintendent Francis (P-26, att11chmentl. LaCour went to P.\1.'s home qnd •li,;c•J<<;" ~ 

the matter wit'l her. P. VI. gave LaCour a copv of a letter from the IJIICks rountv tii,trict 

1\ttornev st11tin~ the disposition of the criminAl charsres 'll\!l.inst respondent. r. \I. told 

LaCour t'lat respondent had f11iled a poly~aoh exa-ninationl (P-27l. 

Prior to P. \f.'s tele'lhone call to LaCour, .\ssistant Superintendent Lq"'\"'1, • 

friend of respondent's family, advised Superinten<lent Francis of tl1e oroblem inv0lvr1~ 

respondent and an aUe~tation of child -nolestation. Lawton advised •rencis th 1 t 

respondent har! 11 ~I:Jod record 811d that Lawton would stav on top of ~he ""~~ • "". 

Subsequentlv, Lawton orally advised Francis of the teleohone call reC'e1ved :,y !.a1'oT 

fro'T1 P.'-1. The superintendent did not recall receivin~t L11Cour's letter dater! .June ! ?. 

1~84. ThereAfter, L!lwton reported to Francis thst the criminal matter had 'Je"n 

concluded, that there had been no proof or admission of guilt ~y responde'lt, that S. \!. wq; 

r"!oortedly not credible, 11nd th"lt there was no reason or basis to pursue the matter furt!le• 

IP-28). 

Tn or about :'<fay t985, Board 'llember !tonalri Gerin~ provided Su0erintendent 

Francis with copies of: (1) the four-count criminal comr>laint a~~;ainst respondent (P-1 ~l: 

(2) the Rucks rounty Sentence Sheet (P-16); and (3) the Criminal Court Sheet (P-28). It 

was on the 'Jasis or this information that the Floard, which had no previous knowledge of 

the criminal charges against respondent, turned the matter over to the Board attor11ey f')r 

l "lo findin~t or evidence had '>een oroduced to support this assertion bv a court )f 
competent jurisdiction. 
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further investigation (P-29). As a consequence o( the Board attorney's investig11tion, t'lt> 

Roard certified the herein ~harl{e on September 30, 1985 {P-29). 

Ill. 5.\l.'S BACKGROUND AND FA:\t!LY RELATIONSHIPS 

S. vl. resir!es in 'vlorrisville, Bucks County, Pennsylvania with P. \f., the n.qtural 

mother of S.:VI. and T.:VI. T.M. isS. \1,'s younger t>rother. <I. Vl.'s date of '1irth is .-\pril ~9. 

1971 and T.:VI. ·yas born on 'lovember 5, 1972. P.M. ~vas separate<i from her husbanrl An·1 

!latural fatller of S.M. a11d T.:'YT. in or about 1975 when S. \1. W'IS aporoximatelv forJr yeqr.; 

of age anr! T.:VI. was three year'> old. A <:livorce action was instituter! and zr<~ntf'~: 

however, P.VI. does not recall the date or year the marriage was legally dissolved. T'lt> 

divorce was very hostile where, presumably, P. \L was granted full custody over ~e~ t -'"•' 

sons. The father's present whereabouts are unkno!vn to S.:VI. P. VI. ooined that ~. '-L 

believes that as a consequence of the father's leavimr the household, th~ father '111:> l~t 

S. VI. tlown. 

Subsequent to the seoaration of the husband and father, P. '.T. IH~quir·"l 

e'llplovment as a seeuritv ~tuard wit'l General \lotors Corporation {C~.\1.l, Ewtng -r,y..,'lShn. 

!'<ew Jersey. P.\1, worked the midnl~:tht shift, ~ix day'l per week while her 'llot'ler. "· '-!. 

and T. \1.'s grandmother, cared for the minor children. P.:'<1.'s mother subsequentlv >~s,e·l 

>~way (t'le date not disclosed on the record) which caused P. VI, to transfer her e'!lolo\·-n~:tt 

-;tatus from securitv guard to that of pro<1uction worker at G. VI. TIJe change .'1 

employment status provi<ied P. VI. more time at home with her two sons. 

When S.:VI. ·.vas in the third grade of ele:nentary school, he was sttll sucking his 

thumb 'lnd his schoolwork was verv poor. He was tested by the school authorities for 

learning disabilities which proved to be negative. S.M. would daydream at school and n0t 

<1o his assi~ed schoolwork. The sc'lool authorities recommended that S.~l. submit to 

~sycholog!eal counselins:t to which P.M. agree<:!. In 19q1, when S. VI. was in the fourth 

grade, he commenced treatment with Dr. Alan Soiln, a licensed osychologist, on a weekly 

basis. The osycholol!'ical counsellin~; continued for approximately one year, during whic'l 

Dr. Sohn su;;gested that S.~. neede.-1 a mille fi~ure in his life and recommended P.\1, see'< 

the help of the Ril!' 9rotner or~tanization to fulfill that need. 

As a consequence of Dr. "'ohn's recommendation, P.~. contacted the Rueks 

Countv Big Brother organiz1.tion and subsequent to the necessary procedures, a "mate•., .. 
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was made with resoondent and S. :vt. P. '1. was '!.Ware. orior to the match, that respondent 

wRs reluctant to assume the obli~ation for s. :vi. 11nd th11t re~pondent had been persu'l.ded to 

flo so l:ly the BBBC. The m11tch bet•.veen respondent and '>.:vi. occurrefl on :vtarch 17, rgg?, 

and co'ltinuerl until 1\ugust 198~, wl1en it was terminatenat P. \L'~ request. 

Dr. Sohn first became involved with S. :.1. as a orivate patient as A. referrql 

from S.:vl.'s school district in Fel:lruary 1981 with the psycholo!SiC6! counsellin~; "Ontinui~>; 

until June 1982. S.:vt. was having academic problems at school whic;, were not q re'iult 'f 

a learning disability but, rather, were because of his lack of 'TlOtiv'ltion, couol!"d ·:it'1 

some emotional problems. Dr. Sohn's assessment of S. \1, was th~t S. \1, w!ls :>llssive, ~·Jn

l!ssertive and not interested in school. S.:vt. had not developed cooing strlltezies for 

dealin~r with the demanrls of school, i.e., class 1vork, horn(>work. class or'ljects. etr:. <:. ·.1. 

had appropriate peer relationships ':loth in ancl out of school. Dr. Sohn opinerJ th:lt <;, ·1. 

was indifferent towards his father, who was no lon~er a part of the hou~eholrl. rJue ~" 

minimal contact and also because the fllther would fail to keep pro'llises t0 visitS. \1. •m,• 
IJis voun'!'er brother, T.:vt. S.:vt. wanted very 'lluch to have 'ln adult rel'ltionshio; h0wev<"~. 

he could not count on his father, who 'Jil'as 'l'enerallv unreliahle IP-10l. 

Dr. Sohn characterized S.:vt. liS an avoider, I! denier. When orob1(>"1S ~r·''"· 

'>.:vi., in !<tis oassive behavior mode, would either denv the existence •Jf the oro:J!e'Tl )r 

1.1ttemot to '\Void it bv havinp; someo11e else deal wit'l the oroblems; usually P. \1., "·\I.'s 

mother. Dr. Sohn t:>haracterized S.:'1.'s mother as carin~ and loving, however, over

proteetive. He oolned that P.:vt. was too oositive of a force in that she <lid not 'll!ow S.'.:. 
to develop his own strategies for coping with problem ~ituations to the ooint t'lat S. '.l. 

woulrl lie. Dr. Sohn's notes deseribe, in part, a conference with P. \1. where the 

psychologist stated, "S.:vt. lied to .\1other three ti'lles this week. She savs she was furiou~. 

However, she has begun to reali?:e that she has to be tough" (P-30. ::>. 2?). 

Dr. Sohn's initial treatment was moderately successful where s. :vi. wqs 

motivated and nevelooed strategies to deal wit'1 his school pro'1lems and "•here s.". was 

no longer in danger of failint;. 
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IV. THE T.\1. INCIDE:>1T 

In or 11bout August 1982, T.:vl., S. '<t.'s younger brother, was 'iexually 11ole5te1 

•w an adult 'Tlale, Charles Grover, while the farnilv l'las on vacation at a ca n;y;ite :1e:1r 

(~edar Run, Ocean County, 'lew ·Jersey. T.'A. was :!j)prf"lximatelv ten ye'!.rq of 'l!!'e qnd 

S. \I. was 13 vear5 old at the time of the incident or incirlents. Charles Grover (C'Hlrlio?l 

would invite S. \1. and T. \L to sleep overni.;ht in Charlie's camper prior to a prearran~"<i 

fishin~ trip el!rlv the followin~ morning. Charlie was friendly towards the t·vo ''0\""i: 

therefore, P.\1. did not object to the l'!rran~ement. Charlie insisted th'lt tile bovs -;[;>e') 

nu1e 'IS Charlie would rlo. On on<! occasion S.VI. testified that after the boys ha'i g-one to 

their respective beds, Chsrlie approached S.~1. and placed his hands under the 'll11:tket 

attempting to touch S.:VI.''i peni'i. s. vi., however, turned awav from ·':'h'lrlie, f'l,~tn~ t~·~ 

wAll of the ca'Tlper; whereupon Charlie ll!ft S,\1. al'ld llDproac'1er1 T.\t. S.\1. ttWl<>rl 1~1' 

"e"d toward T.\1, and observed Charlie place his hand under T.'VI.'s blanket in tre RreA CJf 

T. \I.'s penis. <;, \1. then turned his attention away from Charlie qnd T.\1. towar1 th·? wqll 

of the cAmper and observed nothing- more. Hereafter. S. \1, refuser1 to sleen m Ch'lr'ie·; 

camper; however, T. 'VI. continued to do so. ~either S. \1, nor T. \1, reve'lle<i this hci•~'?'lt 

t~ his ~other, P. \1. 

One ye'lr later. in :\ue;ust 1983, the fa<nily returned to the Cecar Run ('qrrn<t' • 

.vith P.:>l.'> sister, ~rother-in-law and a female friend of P.:VI.'s. It was on this neca>~o~ 

tllat P.\1. first learned of T.'VI.'s encounter wit'l Charlie the orevious year. P,\1. N\s 

interrogatin~ T.VI. as to whether T.:vl. was awqre of anvthing untoward occurri~g .:>etwPen 

S.\1. and respondent, Eberly. r. "4. resoont1ed that he was not aware of !lnv llnae"f?Dtaole 

he'lavior ':letween the two; however, T.:vl. asserted that somethin!!' had happened to hi•n 

with Charlie. T. \t. tlirl not elaborate or give P."f. any rletails of the encounter<; ~etween 

himself and Charlie. The details of the sexual molestation were suhsequently revealed to 

P. \1. by a !lucks County social worker who had interviewed T."f. 

On the advice of the social worker, P.\1. made contact with the Oce11n County. 

New .Jersev, Prosecutor's Office wit'l char<teS subsequently brou~ht a-;ainst t::hArlie. :Jn 

F ebruarv 7, 19811, ChArlie entered a plea of ~iltv without a trial, to the accusation 0f 

endan~terin!l the welfare of a child (N.J.S.A. 2C:24-4al before the Honorable Peter .J. 

Giovine, New Jersev Superior Court, Ocean County, Law ~ivision-Criminal. State of 'l'e•v 

Jersev v. C?harles Grover, S.B.I. 197 4838. Charlie, as a first offender, was sentenced to 

four (4) ye!lrs' probation (non-incarceration), mandatory counselling, no contact •vith T. '1. 
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and S.VI., oayment of his own doctor bills, ~1,000 fine, VCCB Penalty of $25!), 11nrl, 

dismissal or Indictment 'lumber 256-84 (P-51. 

T. VI. did not testifv at thi'l hearing wit!-) respect to tenure charges agqin.;t 

respondent. 

V. RESPONDENT'S BAC'<GROUND 

Respondent is a single male aopro'<imately 5~ years of age. He .-::o•nm~?'lcen ;.,~, 

employment with the Board in Februarv 1969 as a teacher of social studie<;. He 'l:l<, q~ 

divers times, f'leen assig-ned to teaC!h at the Board's junior nil\''1 and high '""oniC'. 

Respondent has had lln unblemished record rluring the course of his e:-r~olov'Tient ·.viti' :~ .• 

Roard, never having been subject to q.,,. rlisC!iplinary action and havino; receiv€'1 ~* .lnrpJql 

salary andfor adjust'Tient incre'Tlent<; at all tiTTles. 

Respondent hilS been involved with the Rollrrl's org-llnized athletic :::>r0!<r'l"'l. 

servinl'! as gssistant and head coach of the *'li;;h school swim team 11nrl had some ~CtiVItv 

with the tr11ck team. He first became involver1 as an unpaid, 'mt arl'Timist~qtJ•;,,I·: 

approved, volunteer assistant swim coact,. Subseauently, his position ehan<re·' '~o·n " 

unpaid to a paid ;:losition. Resoondent has served in the capaeitv of assistant q•vl '"lr he•ld 

swim coach for a period of ten years. 

'lespondent commenced his partieipati"n with the Big 11rother or.,.Ani7.ati..,., i:1 

or about 1976, subse.,uent to his eomoletion of an application which r"!~ulted in ; 

)ackground investi!;!ation and an interview conducted bv members of the agencv. ThPre

after, resoondent was matched with a 12-year-old male living- in \1orrisville. Bue'" 

Countv, Pennsylvania. After servin~t as a Rig '3rother for one year, the reeommende•'l 

commitment period, respondent requested that the :natch terminate. Respondent ·va> 

assigned ::: second Little Brother with that match also terminating after I!Dproxi'11atel·: 

one year. The second match was terminated at the request of the Little Brother's farnilv. 

There w"re no complaints lodged with the Big Rrother Organiz'ltion concernin~r 

respondent's activities with these two matches. In 1990, resoondent was rn11tched w1th 

11.ichard Ghidro who was approxirnatelv 12 years of age at that time. Tnis mate'l 

continued for two years and was officially terminated after the Little Brother's mother 

remarried, a standard operatinq- procedure of the Rig Brother organization. Subsequent to 

the official termination of Ghidro matC!h, the relationship !letween Ghidro and respondent 
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continued on a de facto Big '3rother-Little "'rother basi'>. Subsequently, a frie'lri of 

Ghidro'~. Scott Poland, joined in the relationship. 

The activitie~ in which respondent and the boys em;a~ed include•\ "!'ilong ·1lh!"r 

things, attenrlance qt 5ports events qnd movies in the Philadelo'lia an<l "lucks Cou:1tv qr!".q, 

att-endance at v11rious Big 13rot'ler activities, car rallies, picnics, C!l'ilDing trios and 'I trm 

to Vlaine where respondent's familv had A summer home. The boy>, either alone ''r 

to~ether, woulrl comolete cl)ores around respondent's home for whic'1 thev ·.vere a:1i1. 

Durin>s the ;>eriod Ghidro was officially matched wit'l responde'lt, ~~:n•bJ 

requested permissiM to make over one of the bedrooms in r-espondent's house to l111ve '' 

his own. Respondent approved ant1 it became a joint work project for the t•vo. · ~!1: ;~,, 

continued to use the bedroom in resoondent's home >~fter the officilll m it~''l ·v H 

terminated, with his mother's and respondent's perrnis>ion. 

As a consequence of respondent's continued relationship wit~ ·-;hi<iro ,,rter t'h" 

official ter'Tlination of the Big Brother match, respondent advised the '1i~r 'Jrntk·'r 

org;anization that 'le no longer wished to be consi'lered for a mntch with >lnot'1~r !...:t·.~·! 

'3rother. Sometime thereafter, C:hidro appeared at respondent's horne on a .nor~ :~n·· ,,,., .. 
basis than before and respondent sensed that Ghidro WllS troubled about >o:nethin". 1~ '' 

subsequent conversation witt, \Trs, Poland, Scott's mother, she opined that Gh1dro's n•' ~ 

stepfather was attempting to estal:>lisi'J himself in the household and that t'ler8 11i~'1t ">e 

some resentment on the 'ltepfather's part toward respondent. Respondent's retationshi'J 

with the steofather was friendlv and cordial. However, the stepfather was known to he •I 

strict disciplinarian, somethinl!: Ghidro ·.vas not accustorroed to because he had had a greqt 

deal of independenee in the home inasmuch as he harl been without a fat'1er since he ·.v·1s 

verv ;10un~r. Respondent took it upon himself to contact the 9ig Brother or\ianizatio!1 

about Ghidro's difficulty in artjustin'l' to the new situation. The caseworker, Leslie '.'iell.; 

\tcGra.th, contacted Ghidro's mother to suggest family counselling, Subsequently, 

\1cGrat'1 contacted respondent and suEtgested that if respondent would consider another 

match with "' new Little l'lrother, it might alleviate whatever resentment, if it existei, 

bet"Jeen Ghidro's stepfather and respondent. Respondent consirlered \1cGrath's proposal 

>'lnd determined he would take on another match if it would help Ghidro. :::onsequentlv, 

the 'Tiatch between S.M. and respondent was made on Vlarch 19, 1982. Resoonde'lt 

maintained his close association with Ghidro and Poland during the S. './1. Big Brother-Littli! 

Brother relationship, 
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The match between S.:vl. and respondent oontinue<l until about .\tJ~ust 19~3. at 

which time P. \I. requested its termination and accused respondent of improper >ex•nl 

contact wi t'1 S.:vl. P. \1.'s accusation for'l'ls the basis of the Board's tenure charl5e> A.<;a inst 

resoonr!ent. 

'l.espondent was in "laine with Pollmd, anticipating- <;, 'tl.'~ Flrriv'll, ·~hen ~e 

lt>arned of the termination of the S. \1. Little Brother rel11tionship. '3v ore'lrran~e.,ent. 

Poland 'lad tone to \1aine with respondent and S.Vf. was to follow. '5ubsequentlv. '1!:>0"1 "1' 
return to Pennsvlvania in Au~st 1933, respondent was interviewerl bv rnern::.er> oft~<? '<i: 

Brother or£;anization and confronter! wit"! P.\l.'s ae<'usation of improoer 'exuq\ ~0nt·t ~t 

with S.~il., which respondent denied. .\s a C'onsequenee of P. \l.'s aeeusA.tions ~:1rl 'itn

sequent events with the BiJS Brother or~Sanization and th1> Rucks r:ountv Chtlrlr-:n ,~.• 

Youth Services, resPOndent went into a '>tate of depression rtnd re-::Juired the o;~>rvir>e< 0f ' 

psvchiatrist, Or. Raymond Reinhart. Dr. Reinhart's treatment of resoond'!nt <:'OntintH'·~ 

from 'l'ovember 1983 until June l, 1984, wi1ich included counselling qpd ::>r<;<<:"~i':l"·' 

medication. Resoondent was on a leave of absence from the Board's e:11olov fro:-n ab0•1t 

:-rovember 1983 until \!areh 1!J, 1984, during the Period of treat:11ent !:Jv Dr. '1einhart. 

FACTS IN DISPUTE 

P. "1. testified extensively at hearing- asserting, a'Tlont; other thir1>;s. t~·tt <he> 

had observed an incident in the sprins;r of 1983 involvin~ her son, S. \1 •• q11d re<>'loorle'1t. 

Resoondent had ':leen in P.:vl.'s house helping- s. VI. with his schoolworl<:. lt v11s '>evon·~ 

S.\'l.'s l:>eotime ant1 P.:vt. instructed S.'llt. to take a shower. P.'ll. stated that S.'.l. ·Nent tnto 

the t'Jathroo'11 qS instructed and a few minutes later she observed respondel'\t enter the 

hathroom. She asserted that respondent eame out of the bathroom and said g;oot1 night t0 

P. "1. and left the house. S.M. then aopeared outside of the bathroom having- co'llpleted t>i-; 

shower. P. \1. asserted that she asked S.:vl. why resoondent WfiS in the bathroom with hir"1 

and that S.:vl. reolied that respondent 1vashed S.:'¥1. in olaees s.:v!. could not reach in order 

to get completely clean. P.'\11. stated to S.:vt. that it was not right 11nd that 5.\l. <>houlcJ 

not allow t~is to occur. P .:vi. aske<i S. \1. how many times t"is had happened beforP, 

whereupon S. \1, responded that lle did not wish to talk ahout it. 

Respondent denies this 11llegation, asserting that it never haopened. P. ',1. 

never raised this question or issue with respondent at the tirne or at any subseauent time. 
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fly prior arrangement and with P.M.'s approval, S.:vt. was to nv to '!Iaine and 

'>Oend the lest two wee'<s of .\uqust 1983 with resoondent at respontlent's family'; s•Jm·ner 

'llace. The arrangement involved resoondent antl Poland drivinsr to \1aine in early \u~ust 

where Polan<! would spend two weeks and then fly f)ack to Pennsylvania. S.~1. was t!Jen t 1 

fly to :>lain~. soend two weeks with respondent and respondent's family and then drive 

oack to Pennsylvania with ~espondent before the commencement of the 1983-94 school 

year. Prior to resoondent and Poland leaving, S.\1. was informect that foot~all !!:ld ':m~d 

oractice, two activities in which he •.vas interested, would St'irt the second wee'< in \•i,;;'.ht 

1993. Respondent asserted he would not f)e rlisaop<:linted 1f S. >!. decided to >t.!v i~ 

Pennsylvania to participate in these 11ctivities r01ther than join resoondent in '-lain~'>. P. '1. 

insisted that <;,VI. go to \'Iaine and asserted to resl)ondent she would infor:n the St>hool 

offit!ials that S.\1. would >~ooear late for the activities. 

In .\ugust 1933, while responrlent was in Vlaine, P.\1. and her two 'ions ·.v·'r•? 

vacationinll" at the New Jersey shore with P.'ll!.'s sister, brother-in-law and 'l femnle fri"n 1 

of P.>1.'s. On an occasion when P.:\1., T.'il. and P. \1.'s female friend wer"! on the ~e'lc'1. 

P.VJ. aso;~rted she aske<! T.\1. if T.'VI. knew of anvtllin'; ~oin~t on between s. \1. >ln•1 

resoondent. T.\1. responded that he <1id not; llowever, ~omething had haonenerl ')Pt ·:P·'"l 

T.'.1. nnd Charlie Grover. P.\1. testified that she was extre"Tlely upset 11nd die' rtot ''F1t 

S.'1. to go to 'Taine wit'l respondent. P."vl. did not talk wit'l S.V!. about ·mv untoNilr'! 

be!Javior b:; resnondent toward S.~t. but, r11ther, asked T. \I. to ~peak ''Vith S. \1. P.' I. 

asserted that T. \1. did speak with S.M. and later reported to P. \1. that ;;ometl1ing had ;:"0'1" 

on hetween respondent and S. 'II. P.\1. then spoke with S.'v1. and, among other thinrr~. 

asked s. Vf. if he wished to terminate the Big Rrother relationship wit'l resoondent: to 

which, S. \l. replied that he rlid wish to terminate it. On the following; dav, P. 'I. 

telephoned caseworker \1cGrath and requested the ter;nination of the Big Brother-Little 

Brother relationship between respondent and S. \1. 

Respondent admits that IJe and S.M. slept in and occupied the sa"Tle bed 1t 

respondent's horne. The first time this issue arose was in June on the first occasion th11 t 

S.\1. staved overnight at respondent's home in order that thev could get an early >tart t!le 

following 11orning to attend the annual car rally sponsored hy the Big Brother organiza

tion. After they had arrived at respondent's home, respondent asked S. vJ. where he 

wanted to sleep and S. 'VI. resoonded that he wished to sleep in respondent's bed with 

respondent. Resoonrlent hrought to S.:v!.'s attenti"n that there were other bed> and 

'ledroorn~ in the house, with which S. 'VI. wa<J familiar; however, S.:'-1. insisted on sleenin<; 
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with respondent. Respondent did not particularly lilce that arran~tement; therefore, 11''! 

took the mattress from Ghidro's l')ed anrl olAce1 it on the noor next to respondent's 'le<J. 

T'lis arran~~:ernent ~ontinued when S. '1. would stay ovemi!l"ht with respondent. ')n 

oc<:<asions, whe'l s.:\.1. retired before respondent, respondent would permit <;, \1. to f.lll 

asleep in resoondent's bed anrl then move S. VI. to the mAttress on the floor •vhe'1 

respondent retired for the ni~ht. On other occasions, respondent would I!Wal.:e during t'le 

:ti~ht time And find that S. VI. had left the floor mattress to get into respondent's he•'. 

Resoondent would remove S.VI. and place him on the mattress. 

S.\1. testified that on two occasions when he was in 'led witt, re~nn·v~P~t. 

resoondent reached under S.V!.'s bedclothes to touch his penis. !'tesoon<lent de'1i"" th•" 

allegation, ~ontending that S.,T. W!IS subject to fantasv, because it nev~r oc<'urrl?·i. 

Respondent admits that he undressed S. VI. on one occasion. ~<"sponde'1t •!"•1 

Poland, who was a member of a higf-t school wrestling tl'qm, would fr,.quent 1 Ch'> 

'l"autilus to exercise: respondent for the ourpose of weight Joss and Poland for :nusr!•· 

strengthening. S. VI. asked to 'SO alon~ and was permitted to rlo <>o on t·vo "'-"'''L'i ;~s. 

Sul)sequent to a •vorkout, respondent and Poland showered 11t the Clu!J :-.r!l.Jlti!us 'lei'"' 

o:oing- ho'l'le; however, s.vr. declined to join the two in the semi-publie shower iH?t!:t· .. 

Respondent, ·vho believes in g-ood hodv hygieru~. under"ltood S. \1 .'<; reluetanee. t CJ•''1 

arriving- at re<;pondent's home he inquired as to whether S.M. wA.S ll;l)ing to shower ~'H'r<'. 

S. \I. indicated that he •vas not. Respondent believed th.'l.t it •.vas neeess'lrv for "'· \1, ~' 

bathe after such a strenuous workout because S. VI. was s·.veating and had '>odv odor A'>o•tt 

him. Consequentlv, respondent helped S.:\1, undress and sent him to shower And left hi~ 

there. During' the course of undressing S. vr., resoondent asserted that he did not t0'1r:-C1 

any of S.\l.'s orivate parts. Respondent testified that when he was 11t S. \1.'s ho'lle ileh:Hn.~ 

3. vr. with his schoolwork, he observed that!'.~. had difficultv in ~;etting s. vr. to ~hower. 

Respondent also admitted that he administered rubdowns to S. \I. when S. \l. 

was suffering from body cramps, or, alternatively, to relax him. 

The course of events following P. Vl.'s termination of the Ri~ <rot her-Little 

Brother relationshio are summarized as follows: 

Upon his return from Maine in the latter oart of Au~ust 1983, respondent 

attended a 'lleeting at Big Brother's oCfice where its director, John Hely was prPsent 
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together witi'J Leslie Wells \1cGrath, the caseworker, and Cindy Kowalewsld, '! ros>presentfl

tive of the Bucks County Children and Youth Services. Director ~ely laid out the 

'llte;;atio11s to responrlent as reQorted by P. \1. that resoondent l'larl wast, eo S. vt. in t''" 

shower without a washcloth, 11nclothed S. \1. an<! that 'l. \1. harl slept in respondent's '1e". 

TI'Jere NilS no accusation col"'cerning respondent l;ivin~r S. '•1. ru'1downs: '1\lweve"· 

respondent vol•mteered this information. 

!n October 1983, there was a meeting with '1s. l{owaleN"i.;i in r<:>s;:JOnd•e'1:'; 

attornev's office with respondent, his mother, his brother and sister-in-la·N h 'ltte'1rlH'1•""· 

?ursuant to Pennsylvania law, the Bucks County Children anrl Youth '>erviees ar·:> ;eaui~·,·l 

to conduct lin investigation where child abuse is alleged. .\s a conse11uenee of '.1 '· 

Kowalewski's investigation, ~Me riled what is !(nown as a "30 Day RP'10rt" .\'Jt'1 :!'·' 

Pennsvlvaina Deoartment of Public Welfare. Tl'lerelifter, a Family 'iervtce ?l1'1 '' 

developed for the accused child abuse offender and monitored bv the Chil.jr"n and Y 0u' ' 

'5ocilil Service .\gency. The developed revised Familv Service Plan for resoonrle!lt 

included the followinll": 

\, 

1. 

1. 

... 
R. 

\llr. Eberly, on his own initi!ltive, has entered into treatml'r!t 
with nr. Ravmond A. ~einhart, .Jr., '1.0. and has sche'luled 
'l.n evaluation. lmmediatelv. 

\lr. E'lerlv will follow throul!'h on recom mendRtions from t:,e 
Psychiatrist if deemed approoriate l)y the evaluatiO'l results. 
This action will "'pplv immediately following the release of 
thP evaluation report of Dr. Reinhart. 

\1r. El)erlv will agree to releasin~ verification of receiving 
treatment and of under~t"oimr an evalu11tion, as requested 1)V 

the "a~ency." '1r. E':>erly will agree to cooperative communi
cation between Dr. Reinhart and :VIs. Ann Lynn to expedite a 
timely resolution of this matter. As soon as agreement is 
signed • 

\1r. El)erlv has not, and will not, ~lave any further contact of 
any kind with the identified child. To take place immediate!~·· 

l. The agency will communicate with the therapist in a 
eooper':ltive manner in order to exredite a timely resolution 
of this matter. As soon as 11greement is signed. 
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2. The agency will adjust, or terminate, this service olan based 
on the client's pro~ess, therapeutic or evaluation input or srx 
month plan review, w'lic.,ever comes fir>t. 

1. The ageney will q;ive serious consideration to eham;ing the 
"indie11ted" rinding to "unfounded", h11sed uoon the res~llt5 of 
the osvchiatric evaluatio'l and all other pertinent informa
tiol'l, includin~t the full cooperation of ·.tr. Eberly in tt'>P 
conditions and stioulations of this "revised nlan"; ~tnd PH~ 
>'!q;encv will in fact chanl!'e the findin~r to "unfounded" if t.,e 
above information warr<~nts it. To tR'<e olaee as soon as i5 
reasonablv possible • 

.t. The agency will provide 'fr. E':>erlv with a cooy of tf1is plan 
and any sul:lsequent reviews or ;;,rooosals. The aq;ency w1\l 
also keep \1r. Eberly fully informed as to anv communicatio'l 
'>etween the agencv 11nd attornev Denis Lanctot, qnd!or 
between the Rgency and Dr. Reinhart. This is to me'ln <>it'ler 
initiating or receiving communic'!tion re~ar<ling or relatin~ to 
:Vlr. Eberly. To take '>lace immer!iatelv. 

:tespondent was under the impression thl!t onee the ter"ls 11nrl conrlitJons ~i 

the Family Service Plan had been met, the matter would be dosed. However. the "'l<t!t·'" 

was subsequentlv turned over to the office of the Sucks Countv Distriet \ttorne". 

Detective Stephen Battershell, qucks County District .\ttornev's Off;e,.,, 

eonducted the i!lvestil!'ation with respe<'t to the 'llleg-ed c'lild abuse. On Dece·n:,,~ ~. 

19 qJ, l:lv DrMrrang-ement, Battershell aopeared at P. \J .'s ~'tomE' to interview P. '.1. an·~ 'i. ·1. 

In his i•Herview with P.'\11., she reported to Battershell she hRd observed resoon<l<>nt t>:ll"r 

t'le bat'lroom when S.\1. went into shower. Subsequently, "lhen S.:>L arriver! home ~r•}'Yi 

sc'lool and ·vqs introduced to Rattershell and the ourpose of his visit, S.\1. immedi3telv 

;vent to his basement bedroom and refused to talk with the detective. Ratter>hE'll went t J 

c;, "'.'s bedroom alone and sat with S.\1. for approximately one to one and one-h>~lf hourq, 

twenty to twenty-five minutes of which was to "break the ice" with S.'\11. Tile deteetive 

worked into his conversation some reference to taking showers. Subsequently, S. ",J, 

reoorted to 8attersheU, among other thincr.;, that respondent had washed '!.~1. on 'ev"?rql 

occasions and fondled his private parts. S.\1. also told Battershell that on one occq~ion 

upon return in::; from Club Nautilus, respondent told S. \1. to take a shower and when S. \1. 

refused, respondent removed all of S. \1.'s clothes and made S.:\1. shower. 

Detective Battershell arranged to meet with respondent ~tt respondent'.;; 

attorney's office on December 19, 1983. However, respondent was not present because, as 
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reported bv respondent's brother, respondent was in a depressed state and un~er 

!)Sychiatrie eare. A subsequent meetiniZ '.vas arranged for February 9, 1984. 

On Februarv 9, 1994, l'latter>hell met at respondent's attorney's office with t'le 

'lttornev, responc1ent and respondent's 'lrother ;>resent. The attorney advised qattershell 

t.,at he and respondent had reached an agreement with the 8ucks County Children :mt< 

Youth Services concerning the matter between 5.~1. and respondent and that the matter 

was not to be pursued further. 811ttershell informed the attorney and re~oondent thqt t'1'" 

Children and Youth Services and the District ,\ttornev's Office were two .;epar:~te entltie.; 

and that the <listrict attorney's investigation would 'T\ove forward, notwittv;tarlding- 1'1': 

agreements reached throu<-ih the other a!'rency. 

Detective "lattershell testified that he had taken this c:lse over fror:1 

Detective :Vtary Scott who had retired. Detective Scott's notes revealed she :1t1•J 

eontaeted several Little 9rothers assigned to respondent, one ,.Jf whom w11s Ghirlr'). 

Battershell subsequentlv eontacted Ghidro's mother, who reported there had '><>en '10 

problems wit!) respondent. 

~attershell testified that on t'le basis of his discussions with P. \1. 11n•" "· '.1. .,.1 

December 2, 1981, he had orobA.Ille cause to place respon<1ent under arrest 0'1 Fe':>ru.lrV '1. 

19B-t. B'lttershell did not interview respondent on Februarv 9, 1984, but, r·it'1er. or:e~e • 

to have ~'!s[londent sutlmit to a polvgraoh examination. Resoondent and his attor'lr>v 

agreed to have respondent submit to a polvgTaph examination, which was <tdministere•1 on 

February 15, 1994 by Deteetive Harrv Armitage of the District Attorney's Office. On the 

following r!ay, February 16, 1984, Battershell interviewed respondent after talking with 

Detective Armitage. On February 16, 1984, the deeision had already ':leen marie to ':>rin.:: 

criminal charges against respondent. 

l)eteetive Harrv 1\rmitage, who administered the polygraph eKamination to 

respondent on February 15, 1984, was permitted to testify at the herein tenure 

;>roeeedings ~ounded upon a Decision on \1otion and Order issued by this tribunal. 

Armitage ·vas not oermitted to testify with reg'lrd to the results of the IJQlygraph 

examination or his professional opinion relative thereto. His testimonv was limite1 to 

certain procedures witi respect to the pre- and post-test polygraoh examination ')f 

respondent. 
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Armitage testified that the oolvgraoh examination coonsists of three parts, 

pre-test interview, interview lexamination) and post-test interview. Prior to th<' 

polygr'loh orocec!ure, .\r'llitage had ':leen in rel'eiot of information concernin!:; the 

<~llegations <~t?ainst respondent fro"1 Detective Battershell. ~rmitag"!, in the ore-test. 

explained t!H!' Consent Form to re~pondent which was siiS!led and dated bv re<:oondent 9nc' 

his 'lttorney. The Consent For'Tl provides, a·nong other things, that respon<lent was :v1t 

required to suhmit to the poly!traoh test 'JUt rlid so witf) full knowledge 11nd V')lttntarilv. 1t 

!!l~o autf'torizecl the examiner (Armita~Se) to disclose <til informlltio'l, results. eonr!:J;i·•fl' 

:1nd/or opinions ~trising from the examination, to<5ether with A rlisc'1'1r:;e fr0r:1 li 1'l1li t · 

Armitage also took respondent's medic>al history, Rd'11inistered resoondent's '.lir•l~·'•; 

warnings and wrote out in lon~hanrl the chRN!:es anrl/or allegati'Jns against r 6snon•:P~t 

whic>h formed thP bRsis for Armitage's examinetion. 

Subsequent to the oo!ygt"aoh examination, nPither respondent 1or \r-n 't•l·!·' 

signerl the post-examination portion of the Consent Form, w'1ich provides a' f0Ho ''' 

This exami"lation ltest) was conducter! At <'ln t~<> 
Rbove date. HRvin<r su'Jmitted mvselr freelv to this eHm!n~tl')n 
(test), I here''lV re-affir'11 mv agreement liS expressed above. 
'iWef!r that rluring -;airl examination (test), I 'VIIS well treRtt>d !lncl 
remained of my own free will, knowing that I could leav<> at qrw 
time 1 so desired. l also swear and certifv that there Nere no 
t!lreats, 'lnd/or harm done to me, or anv nromises '11ad<> to 'n<> 
rlurimt the entire time I have been there. either in connection -.vith 
the examination (test) or the signing of this form. 

Witness fJRte <;eal Signature of ExRminee D11te 

.\t the I'Onclusion of the poly~r'lph test, which Armitage administered "' 

respondent without anyone else present, :\rmitage ooined to resoondent t'1at .\rm1tqg" 

believed respondent to be deceptive on the examination. Armitage testified that he on 1rl" 

no threats or promises to resoondent. The detective also testified that he rlid not .;ay \C) 

resoondent tf'tat he would lock him up if he rlid not tell him what f'te wanted to hear. 

Resoo'1dent testified to the eontr'lry. Respondent asserted that Detectiv<> 

Battershell offered the polygraph examination to respondent as an ultimatum at tht' 

'!leetin£ wit'1 resnondent's l>rother and attorney on February 9, 1984. Battershell 15Sert<>'' 

he would immediatelv olace respondent under arrest unless respondent con~ented to th,, 
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polvgraph test. ltespondent a!lreed to the oolygraph test because he was innocent anrl the 

examin'ltion would clear him of '111 of the 'llleglitions. Respondent testified th11t clur11.:; 

the oost-oolygr~tph examinatit:m, Armita~e opined that rP.soondent's answer> to th·' 

polygraph test were deceptive. Armitage stated that respondent was a nice guy who di 1 

not wish to har'Tl anyone and that .\rmitage did not want to see rcsoon<1ent go to j'lil. 

!l!!sponclent :tsserted that if respondent coooerated with o\rmita({e, then o\rmit11~e •.··ou! ~ 

soeak with the judge. -\r'llitage ooined that respondent did not 'leed treat'llent hr hi:> 

deoression but rather, resoondent needed treatment for his oro'Jlecn ·.vtth ·)0>''· 

3-esoondent testified that \rmitage s11id that respondP.nt'~ fondli-15 of S.\l.'s ~cnitdl:i 1'1•1 

buttocks was respondent's w11v of show in!; love to S. Vl. Resoonde'lt ass>?rtQd t~ 1 t 

\rmitage thre~ttened that if respondent <lid not coonerate, Ar'Tlitage woul<i >>:e t"~t 

respondent would he sent to jail. ilespondent, wt>o o'las still under ;1syc'1iatnc tre:~t'r·:·ot 

at the time of the polvgr11ph test, asserted that he was fri~htened 'lnrl terrifi"d 'w 

.\rm itage's post-examination interview and could not recall his responses to ·\ r·n it,;.;;·~·' 

opinions and assertions. Respondent steadfastly <lenied the alle!l'ations whic'1 for-:1"d t'o•' 

bases of the cri'llinal char\l'eS and the tenure char({es. 

S. \1. testifierl that it was only after '! 'llOnth or two into the r"!htt•Y.s'>D ,·i~ 1 

eesponde'lt that resoondent ':legan to wash <;.~1. w'lile S. \1. was in the shower. 'le ,,;.-r;,:,~ 

that the wash in~ incidents occurred five or six times 'It re~oondent's ho"'le anrl -:. · !.'< 

home where respondent would stand outside of the shower, fully clotherl, ;md re·lch tnto 

the shower to wash S. '~.'s baek, IeiSs, buttocks and testieles ':>ut not S. \I.'s '>eni;. 'i. 't. 

contradicted his mother's testimony whf'n he testified that after the incident N~"!re 0 • '.l. 

'lsserted she had o'>serverl respondent ~o into the bathroom after she hac directed S. \1. to 

take a shower, 5. \1. <1sserted on this record that he told his '!lather everything aoout t"oe 

incident when asked by P.:vt. The testimony of !'.\1. W'lS to the contr'iry, wiJere she 

testified that S.:vt. did not wqnt to talk about the incident. 

S.\1.'s assertion al:lout the time of the incident at his horne was inconsi"'tent 

and eontradictorv. In his depositio'l, S. \1, testified that respondent ea:ne into the 

bathroom of his ~lome in <\ugust 1983 (R-9, p. ?.'\). S. \1.'s testi:nonv '>'1 this re<'ord r~>Ve!il'i 

that he asserted the incident occurred in Julv 1983. P.\1, testified that the inctde'lt 

occurred four or five months prior to August 1983, when S. \1, was still atte'lrlin!! se'loot 

and resflOndent was helping S.:'lt. with his schoolwork. 
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Further inconsistent testimony by S.:'¥1. was extant where Dr. Sohn report"'d 

that S.'.1. ha<:l stated: "With a gre11t deal of reluctance, [S.M.] had 'Tlentioned to :nf! th-Jt 

he had had some incidents wit'"! Big Brother [respondent]: He rles'!ribed inc>ident< 0f 

':>eing washed in the shower, bein~t undressed by hirn and also being p'lotographed t,y h1"1 

[respondent] (Or. Soi-Jn's deposition, p. 10 lit p. 34). S. 1.1.'s testimonv on the herein r~c0rd 

reveals th11.t 5.,1. stated that responrlent never took photo!!"raohs of him in the nu<ie nor nj<J 

he ever tell anyone that it had occurred (see also, R-5). 

S. 'I. testifierl that resoondent placed his hand on<;, V!.'s oenis on two 0ccqo;1on< 

once while S.'l. was sleepin~ in resoondent's bed anrl once while S. '-1. wRs >itting •)n 

respondent'> lap. S. vr. testified that 'le eontinued to go to responrlent's horne -;•I">>E'GU!'~' 

to these two alleged touchings and subsequent to ti-Je five or six ti'lles r"'"""'~·~nt 

alle~edlv w>\shed S. vr. in t'le shower. <;, \1. testifie<i th'lt he .-lid not return t0 •'~·1rlio' 

::::rover's camoer after the incident witt, Charlie Grover in August 1932. where ~h<~rL·: 

attempted to touch his oenis and l-ie observed Chqrlie touch T. \1. <;, v1. testifie~ t>,qt "0 
never sleot with T.\1. at home; however, he stated on cross-examination t!1qt T. '.1. woul.~ 

-;leeo with 'li:n 'lecause he was frio;htene-1. 

s.:vr. testified that he had heard his f'lther threaten his :n<Jther's hf~. '· ·•. 

asserted th11t his father had betrayed 'lim. S. VI. further testifie1 that he hn•<>r! •;h·1rl:" 

after the inci1ent in -\ugust 1982; however, he did not reve!U the incident to q•w,.,ne ·y 

discuss it with T. \1. subsequentlv. S.~1. believed that Charlie harl ::Oetrqved hi n. 1!1 

addition, Or. Sohn opined that S. vt. ·• ..• distrusts me" (R-Sl. 

Richard Ghidro, now 18 yeal"i of a~e, testified that lle ':leea-ne resoonclent'> 

Little Brother when he was approximatelv 12 vears old. The Big BrotMer-Little 9rother 

rel11tionshio lasted for three years and officially terminated when Ghidro's :nother 

~emarried. T'le relationship continued, unofricially, thereafter until t'le present. r.hklr>J 

spent :nost weekends at resoondent's home and spent other davs and nig-hts with 

respondent on camping trips and at respondent's familv's summer olace in :Vlaine. Ghidro 

asserted that at no time did respondent make any improoer overtures or advances tow11rd 

him during t'le official relationshi9 or thereafter. 

Ghidro attended the same school as <;.:'¥1. and asserted that S.~T. hA<l t'le 

reputation as being weird. Ghidro also characterized S.~T. as uncles.n, "<;ort of s-nelie>i 
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sometimes. His hair was always messy" (Tl{ - ~1ay 22, 1986, p. 52). Ghidro referred to 

s. \1. as a "dirt bag" (!,1. at p. 64). 

Ghidro testified, among other things, that on occasions when he, S. \1. qnrl 

Scott Poilmd would stay overnight with respondent, Ghidro would ask S. \1. ·vhether S. \1, 

wished to use Ghidro's bed and bedroom. S. 'VI. would reoly that he preferred to sleep in 

resoondent's room. 

Scott Pola.nd testified that he met respondent through his frienrl Ric'larr! 

<Jhidro. Poland spent nights at respondent's horne either alone or w'len Ghidro antl s.'!. 

were present. 0 oland !!.lso spent nights !!lone with resoondent in hotels on the way !•) 

"iaine, in 'iaine, and on the way hack from Vlaine to Pennsylvania. Poland testiFie·~ t" \t 

respondent never attempted to touch Poland in a sexual manner or attempt to do •\nvt'nn~ 

to him w'lile he was in a shower. 

Both Ghidro's and Poland's mothers testified at these oroceeding-; qnrl qssertej, 

among other thin~, that their sons' relationships with respondent '.1/ere benefici:1! to t'1e 

boys and they conti•lUed to allow them to have contact with respondent even >lftE'r t~1e 

'ille'l'ations of misconduct had 'Jeen asserte<i. 3oth mothers disbelieved the Rlie-<1'i·)'1' 

against respondent. 

Respondent presente<i 16 witnesses on his behalf who knew of the eri 'Tiinql 'lnd 

ten•Jre charges against him and each testified as to responde'lt's good chMacter, honesty 

and integrity. Tt was stipulated that an additional 15 witnesses who were on call or flqc 

volunteered to testify, hut did not, would have testified in the same manner ~s those 

character witnesses who had testified in these proceedinqs. These witnesses ind•1ded 

former students, two of whom are professional men and two who have not vet reached 

their majority. T'lev testified that respondent heloed them in their scholastic and 11thletic 

endeavors ·.vhile attending the Board's schools. Four professional colleagues in the Board's 

employ came forward to testify that respondent was concerned with young oeoole and 

spent extra after-school time with those pupils who needed special attention in their 

academic anrl/or athletic pr()!frams. None or these colleagues harl heard anv criticism of 

respondent concerning his relationships •vith pupils under his direetion and eontrol. In 

addition, two Presbyterian ministers testified as to resoondent's good reputatio11 in the 

community. 
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FT'iDING OF FACTS AND DISCUSSION 

This matter turns on an assessment of the credibility of the 'Nitnesses; thqt ''· 

•.vho is to be believed and who is not to be believed. In assessin~ the meRSure 0f 

cret1ibilitv, it has ':>een well established that the pertv who has the !J•Jrden of ;Jro0f in an 

administrative hearing must prove the case by a oreponderance of the evidence. T'le 

court, therefore, must "decir1e in favor 0f the oarty on whose '>ide the weigt,t of t"•' 

evidence oreoonderates, Rnd according to the reasonable ;>ro'"Ja!Jilitv of t'1e ~~·Jt"." 

Jackson v. D.L .. ~ W.R.R. Co., 111 ~ 487, 490 (E. It.-\. 1933). The evidence i< r,,n·! 

to oreponderate if it "estahlisiJes the reasonable nrohability of the f'!ct." Jqe""~r ·:. 

Elizahethtown Consolidated Gas Co., 124 "',J.L. .t 20, 42:\ (Sup. r:t. 19~1) ), ci til •ion 

omitted. Where the standard is reasonable pro!:labilitv (preponderance of t'1e evi1,'l<'"'· 

the evidence must ':>e such as to ''generate helief that the tPndered hvpot'l"~l'l i> :~ !!! 

human li'<elihood the fact.'' Lo"'l'l._ll'• l'nion Beach, 51\ N.J. Super. 93, 10~ r -\oo. n1v. 

1959\, certif. dE>n. 31 ~ 75 1!959), overruled on otller grounds, 11\ '< •. J. H7 09·)~1. \ 

factor to be considered in a determination as to which partv's version of <~'1 inco!::!ent ~'l' 

the ''reasona"lle probability of the truth" is that"[ t) he interest. T.otive. 'Ji'!:' ')r ornjw'in,, 

of a •.vitness ·nay 11ffect his credibility and justify the jurv, wllose orovinC"e it i> t0 '·~" 

upon the credibilitv of an interested "fitness, in disbelieving his testi'11o'1v," St1t" ·. 

Salimone, 19 N •• J. Super. 601), 'i08 (Apo. Div. 1952), citatio'ls o'llitted, C"ertif. rll!n. ta 'l . 

3111 (19521. Furtller, ··a trier of fact :n!iy reject testi-nonv "lecoause it is int-tere~tl•: 

incredihle, or bec~use it is inconsistent with other testimonv or with common experi"'1C'·'. 

or becaus'! it is overborne by other testimonv." Congleton v. Pum-Tex Stone "oro .. ; I 

:-: .J. Super. 282, 287 (App. Div. 1958). 

Havinil; considered the total reeord before me anrl having !!'iven fair 'Neig~t 

thereto, <~nd havini~; observed the witnesses and assessed their eredibilitv, I FTND th<' 

testimony of P .'<!., S. VI. and Detective Armitage to be incredible. 

After an analysis of the testimony of these three witnesses on behalf of the 

Ro<~rrl, to!lether with the application of the factors to f)e considered in asse~si'1:; 

credibilitv 5et forth above, manv inconsistencies and contradictions are found as follo·.v~: 

P. VI, testified she observed resoondent enter her bat:,room after directinl'(' S. '.!. 

to shower four or five months prior to 11er terminatinl!' the Big "Jrother-Little Brother 

relationship. 'ihe asserted that this incir1ent caused her some apprehension concerning the 
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relationship. Yet, she never discussed the incident further with S.M. or raised the issue 

with respondent. In fact, P.:vl. oermitterl ~. '\1. to continue to remain overnight with 

respo'ldent at respondent's house. In addition, after the alleged incident, re-;oondent 

invited S. ·.1. to t!'avel with and stay with respondent at his family's summer olace in 

'\tlaine, whi'!h P.'ltl. encourll.ged S.\1. to do. 

P. ".1. testified that site learned of the alleged se:(ual abuse against T. \f. bv 

Charlie Grover in Au'=ust 1983, wlten P.\1, was interrogatinq; T.\1. 'lboe~t S. ~1. >~nd 

respondent's relationship. Tl-te facts demonstr'lte that P.M. did not learn of the detail<> Jr 

the extent of the T.M.-Grover abuse until after P. VI. terminated the '3ig 13rothC>r·Littl•' 

Rrother relationshio between responrtent and S.M. Even after learning of Grover's allecrer~ 

sexual abuse allainst T.:YI., the record demonstrates that P. 'VI. was more concerned .v<th 

S.Vf. than T. \1. 

The record shows that 5ubsequent to T. '\1. informing P. \1. tl"t>J.t Grov~r tw1 

committed the alleged offense, and S.Vf. hart nothinst to say to P.'-f. about his relationshi:> 

with respondent, P.'VI. t:>ecame very uoset and was cryinl!' when she sent T.\1. to talk wit'• 

s.:-1. Several factors must be considered in an analvsis of this event anrl >~.Ds•'rJlle1t 

events cvhere S.M. was reluctant to talk. First, P,\1, was/is an overbearing !loth!'~. 

Second, 'l. \1. was an a voider who tended to He when problems arose. Third, S. '.!. 

oistrusted Men. On this occasion, in "ulnJSt 1983, and on su')sequent occasions, P. \I. 

e>ursued S.\1. to reveal real or ima~ned improprieties committed by respondent. For 

examole, when S.'l;f. refused to ~ve testimony at;llinst respondent of the crimingl 

'>roceedin!J'• P.M. pressed S.'VI. as to why he did not testifv. P.VI.'s testi'llony on this 

record shows her agitation with S.M. after the criminal proceedings had closed with 

respondent placed in the Commonwealth's ARO program, where she said: 

..• Well, I spoke to [S.) when he come out of the Court. I went 
into the room and I said whv [?), I said why [ ?l, [S.], why ( ?1. 
He savs I rlon't remem':ler lind I savs you do. You won't talk and he 
•Nouldn't. He said I don't want to talk about it. We went home (Tit, 
'lay 15, 19~6, at p. 5fi). 

Substantial questions as to S. \1.'s credibility arise as a consequence of th<>se 

two events: (1) Did S.Vf. lie to his mother in -\ugust 1993, for the reason that she ·ns 

upset because S.M. would not talk to her about his relationshi!) with respondent and he 

•vished to avoid a confrontation with her? Or, (2) W11s s.:-t. telling the truth when 'le 
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represented to the Assistant District Attornev and his mother at the eriminal proceedin-r~ 

that he could not reeall any instanees of i'llproper behavior by the responrlent? 

In a subsequent event, after P. VI. had misrepresented to ac;ents of the BoAr l 

that resoonr1ent har1 been founrl lnliltv .,r the eriminal charges, S.:>.t. refused to t1lk t" th" 

'3oard's attf'lrnev about the alleged imorooer incidents wit'l respondent or to te~tifv 

llgllinst respondent. P.VI. was upset and erying l:lecause S.VI. ref•Jsed to talk to the >-loarcJ 

attorney. S. \1. o;ubsequently relented Rnd "!gree<l to testifv lll\'!linst r"!soondent. T'le 

q11estion of cre<libility remains, i.e., 'Nilether S.VI. w1:1s telling the truth to t:,e rlo~rd 

attornev or, whether S. VI. lied to avoid the wrath !!nd hvsteria of P. \T. 

Having observed the demeanor of P.11. and S,'\1. as they te-;tified !:lef·Jre •'·:, 

tribunal 'ind having assessed that their testimony was inconsistent >\nd contr<Jrli('t·:Jn·. 1 

FIND the assertions by ':loth to be incredible and not he be believed. heL;so!'.; .Jaeg<?": 

~; Salimone; Congleton. 

Similarly, I FIND the testimonv oi Detective Armitage to be mcredible ·.vit'' 

respect to the post-polv!{raph admissions ourporteolv 'llade by resoon<lent. The evt·~··~('» 

cle~trly demonstrates that neither Armitage nor resoondent signed the oo~t-oolvz~ uh .,..,t 
Consent For'Tl (p. 19), a fact not suecessfullv elqllained by Armitag-e on the record. T"'·~ 

execution of the post-test portion of the Consent Form is not merelv ministeriAl in 1~tur" 

but, r!ither, provides substance to anv and all oost-test admissions "lade to th~ t?xa:nin<>~ 

bv an examinee. Tile lack of prooer execution defeats 11nv and 111l ::>ost-test ad:nis>ion« 

puroorte<lly made to ~rmital!'e by respondent 11nd, therefore, is to ':>e di>regarded. 

'lotwithstanding that this tribunal found respondent's credibility to "e wanti'1t 

upon this limited issue of whether 0!' not Armitag-e could he permitted to testifv Nitr 

resoect to respondent's pre and post-test admissions, tile facts now demonstrate th'lt 

respondent's testimony •.vas more eredible than Detective Armitage's testimonv. l s0 

FIND and CONCLUDE. 

CONCLUSIONS 

l.favin~ carefully considered, at length, the total record before -nP, I 

CONCLUDE that tile Board !las failed to carrv its burden, by a 'lreponderRnc~ of the 

reliable and credible evidence, that the tenure charge against respondent is true in f1ct. 
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The Commissioner has said on numerous occasions that he is" ••. assiduous to 

protet!t sc11ool personnel in their employment when they are subjectecl to unfair 0r 

imnrooer attacks •••• " In the \1atter of t'1e Tenure Hearing of .Jose')h A. \l'lrat."q· 

Township of lliverside, 9urling:ton Countv, 1966 S.C.D. 77, afrd State Soard of Educntion 

106, afrd Dkt. 'l'o. A-515-~6, New Jersey Superior Court, .\ooellate Divisio'1. 

December 1, 1967 (1967 ~ 350. This is a matter which requires the Commissioner's 

A<;si duo us protection. 

Accordinotly, it is ORDERED that the herein tenure charqes a>rainst .Jo"n 

E':>erlv he and are hereby DISMISSED WITH PREJUDICE. 

It is further ORDERED t11at t'Je Boar<:! of Educati()n of t!Je Townshio of E.vin::; 

forthwith reinstate John Eberly to his former teachinl! oo>ition to~ether wit'l :.~ll '->act,; oq·: 

withhelrl, fringe benefits, annual sa\qry and/or adjustment in<>rements ~nd all .)ther 

emoluments due a'1d owing as a consequence of these proceedin>r5. 

By way of this initial <:lecision, resoondent's annual salarv anrl/or adjust·~~"~ 

iTJcrernent is restored, thereby disposinjl' of the matter in .John Eberlv v. 'loarrl ·1f 

Educ~ttion of the Township of Ewin~, '-fercer Countv, OAL OKT. ~o. EDU '3:2"i2-31i. 

This reeommended decision may be affirmed, modified or rejected ~v the 

COMMISSIONBR OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

">v law is emoowered to make a final deeision in this matter. However, if SA•Jl 

CoopermAn does not ;;o act in forty-five (45) days and unless such time limit is ot'lerwise 

extende<!, this recommended decision shall becorne a final decision in accordance with 

~ .. J.S.-\, 52:14R-10. 
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1 hereby Pn.E my Initial Decision with SAUL COOPERMAN for consider~;~tion. 

DATE 

DATE 

miiEE 

/j 

Receiot .-\coknowledged: 

&-.. 
OEP-\RT'.IEN r OF EDL'C .H!O'l 

\1ailed To .P~ties: . . 
/ 

~ "'~~ /_/:_../ - , I 
0fli'ifOF \{) \1!:'-llST RA TIVE L\ • ., 
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IN THE MATTER OF THE TENURE 

BEARING OF JOHN EBERLY, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

EWING, MERCER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and· initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by the 
Board and reply exceptions were filed by respondent within the time 
prescribed by N.J.A.C. l:l-16.4a, b, and c. 

The Board raises three main points in its exceptions. They 
are summarized below. 

POINT I 

THE COMMISSIONER OF EDUCATION, NOT THE AW, IS 
THE PRIMARY FACTFINDER, AND THE COMMISSIONER HAS 
BROAD AUTHORITY, BASED ON THE ENTIRE RECORD, TO 
ADOPT, REJECT OR MODIFY THE FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF THE ALJ. 

Citing, among other cases, In re Suspension of License of 
Silberman, 169 N.J. Super. 243 (App. Div. 1979), aff'd o.b. 84 N.J. 
304 (1980); Public Advocate Dept. v. Public Utilities Bd., 189 N.J. 
Supe;_. 491 (App. Div. 1983); and In the Matter of the Tenure Hearing 
of George McClelland, School District of the Township of Washington, 
Mercer County, decided by the Commissioner March 25, 1983, aff'd 
with modification State Board July 6, 1983, aff'd Superior Court 
July 20, 1984, the Board contends it is the Commissioner's duty "to 
independently decide this case based on the entire record." 
(Board's Exceptions, at p. 6) It argues that the instant matter 
requires specific findings of fact with explanations as to how the 
AW dealt with conflicting evidence. "The ALJ in his recommended 
decision failed to do so, and the Commissioner now bears that 
responsibility." (Id., at p. 2) The Board also cites Quinlan v. 
~9rth Bergen Tp. Bd. of Ed., 73 N.J. Super. 40, 51 (App. Div. 1952) 
and Winston v. South Plainfield Bd. of Ed., 125 N.J. Super. 131, 
139-140 (App. D1v. 1973), aff 'd 64 N.J. 58Z (1974) for the proposi
tion that the State Board is to make-rn.dependent findings of fact. 

The Board avers that the proposition that the ALJ's 
findings must be affirmed, if supported by "substantial credible 
evidence in the record," has been expressly rejected by our courts. 
It cites Dore v. Bedminster T~. Bd. of Ed., 185 N.J. Super. 447, 
454-453 (App. Div. 1982) for th1s position. The Board submits that 
"[t]he •substantial credible evidence in the record' standard is 
applicable to appellate court review of a final agency decision, but 
not to an ~encr's review of an ALJ decision." (emphasis in text) 
(Board's Exceptlons, at p. 3) Rather. the Board avers that the 
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appropriate standard of review to be applied herein is embodied by 
N.J.S.A. 52:14F-7(a) and also N.J.S.A. 52:148-lO(c) which states in 
part that following his own review-ofthe entire record. the Commis
sioner shall "adopt, reject or modify the recommended report and 
decision." (Board's Exceptions, at p. 2) 

Also regarding Point I of its Exceptions, the Board states 
that ~_y. Kordulak Bros., 44 N.J. 589, 599 (1965) and ~yflo_!<~.!. 
Secunties v. Bureau of Securities, 64 N.J. 85, 92-93 (1973) speak. 
to the standard -of JUdlCl&l revTe-w of afinal agency decision, not 
to agency review of a recommended ALJ decision. However, the Board 
recognizes that the Clos~ and Mayflower Securities cases are 

proper citations for the proposition that "due 
regard" be given to the opportunity of the ALJ to 
observe the witnesses' oral testimony, but not 
for the proposition that the ALJ's credibiliTy 
determinations and findings of fact should be 
affirmed so long as supported by "substantial 
credible evidence in the record."*** (emphasis 
in text) (Board's Exceptions, at p. 6) 

POINT II 

THE ALJ'S DECISION IS FUNDAMENTALLY FLAWED 
BECAUSE OF THE FAILURE TO EVEN MENTION, MUCH LESS 
DISCUSS, A SUBSTANTIAL BODY OF THE EVIDENCE; 
BECAUSE OF THE FAILURE TO MAKE SPECIFIC FINDINGS 
OF FACT AS REQUIRED BY LAW; BECAUSE OF INCONSIS
TENCIES BETWEEN THE FINDINGS IN THE WRITTEN DECI
SION AND THE FINDINGS MADE ORALLY AT THE HEARING; 
BECAUSE OF ERRORS IN THE DECISION'S RECITATION OF 
THE EVIDENCE, AND ULTIMATELY, BECAUSE AN INDEPEN
DENT REVIEW OF THE RECORD LEADS TO RADICALLY 
DIFFERENT CREDIBILITY DETERMINATIONS THAN THOSE 
RECOMMENDED IN THE DECISION. 

The Board avers that "the recitation of the evidence in the 
initial decision contains so many omissions and distortions that one 
has to question the objectivity of the entire written decision." 
(Board's Exceptions, at p. 11) Absent from the initial ~ecision, it 
is argued by the Board, among other things. is a discussion of the 
reports of Ms. McGrath from Big Brothers Organization, as well as 
that of Cindy Kowalewski from Children and Youth Services (CYS), the 
agency charged by Pennsylvania law with the responsibility for 
investigating cases like the instant matter. (P-3; P-4) The Board 
argues, int~ alia, that "[w]hile not conclusive, the views and 
objectivity of these professionals are certainly as evidential as 
the view of Dr. [Reinhart) regarding his patient's credibility. And 
it is far more probative than the views of Mrs. (G.] and Mrs. (P.] 
recited by the ALJ at page 20.***" (Board's Except"ions, at p. 10) 
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The Board contends another significant omission in the 
initial decision is the ALJ's 

one-sided presentation of the testimony regarding 
[S.M. •s] failure to testify at the Pennsylvania 
preliminary hearing on March 9, 1984. *** The 
testimony of (S.M.'s] psychologist, Dr. Sohn, as 
well as the testimony of Detective Battershall 
(sic) about the trauma of a child testifying in a 
child molestation case, fully explains [S.M. • s] 
initial unwillingness to testify, but the ALJ did 
not even set forth (S.M.'s] explanation, much 
less evaluate his credibility on this issue. 

(Board's Exceptions, at pp. 10-11) 

Similarly, the Board excepts to the absence of discussion by the ALJ 
of the testimony of Dr. Sohn, Leslie McGrath and Detective 
Battershell. Neither, the Board argues, "is there any discussion of 
respondent's credibility and the evidence of his many prior incon
sistent statements." (emphasis in text) (Id., at p. 11) The Board 
suggests that the initial decision "foresak.es (sic) an evaluation of 
the factual evidence for an unwarranted psychological foray into 
personality theory***·" (emphasis in text) (Id., at p. 12) 

The Board contends that "the AW's theory of the case seems 
to be that Mrs. [P.M.] meant well, but her overbearing personality 
and specific pressure on (S.M.] to tell her something led (S.M.] to 
make up a story about respondent. But this theory doesn't impeach 
her credibility, only [S.M.'s]***·" (emphasis in text) (Board's 
Exceptions, at pp. 12-13) The Board claims that Mrs. P.M.'s testi
mony is thoroughly credible on each of the following facts: 

1. Sometime in the Spring of 1983, Mrs. [P.M.] 
saw respondent follow [S.M. J into the bath
room when [S.M.] went in to take a shower. 
She testified that school was still in 
session and respondent was over to help 
[S.M.] study. T I 37-38. Mrs. [P.M.'s] 
testimony on this is consistent with her 
August 1983 statements to Leslie McGrath. 
P-1, p. 51. It is further corroborated i.by 
[S.M.'s] testimony, and even by respondent's 
August 1983 interview at Big Brothers, where 
he admitted, after earlier stating "that 
under no circumstances did he ever go into 
the bathroom with [S.M.]." that "one time he 
went into the bathroom to review with [S.M.] 
for a test." [P-1 at 88, 90; T II 75, 78] 

2. Mrs. [P.M.] was troubled by this incident, 
and at some point asked (S.M]. about it. 
The only factual dispute is when she asked 
[S.M.) about it. In August 1983, she told 
Leslie McGrath that she felt uncomfortable 
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about her observation at the time of the 
incident, but did not ask [S.M.] about it 
until more recently (i.e. after the abuse of 
[T.M.] by Charles Grover cpme to light). 
P-1 at pp. 51-53; T II 39, 42. At the trial 
she testified that she had asked [S.M.] 
immediately after Eberly left the house. 
T I 38. It is hardly surprising that, three 
years after the incident, she could have 
mistaken the exact date of her conversation 
with (S.M.) This is not a question of 
credibility (i.e. lying) but of memory of 
details. It is submitted that her earlier, 
contemporaneous account is more probably 
correct, and that the conversation with 
(S.M.] occurred several months after the 
shower incident, as she had related to 
Leslie McGrath. The Commissioner should so 
find. 

3. Mrs. [P.M.'s] recollection and testimony as 
to the substance of her conversation with 
[S.M.) was consistent throughout. [S.M.] 
told her that respondent comes into the 
shower to help him wash because, he says, 
"to get me cleaner." P-1 at p 53; T II 42 
(as related to Leslie McGrath in August 
1983); see also P-6 (as related to Detective 
in December 1983) and T I 37-38 (her testi
mony in court). The Commissioner should 
find this as a fact. 

4. Mrs. [P.M.] took no action on this informa
tion until August 1983. This fact is 
uncontested. The ALJ implies that this is 
an inconsistency or contradiction or somehow 
discrediting to her testimony. On the 
contrary, the most it shows is a mistake in 
judgment. As found above, she saw Eberly go 
into the bathroom in the spring of 1983 and 
was suspicious, but she didn't know 
respondent was actually washing her son's 
body until August 1983! Her observation 
from the spring stuck on her mind and 
troubled her, but she really didn't have 
enough other information to go on at the 
time, and was otherwise very pleased with 
the relationship. 

5. Mrs. [P.M.'s] testimony about her conversa
tion at the beach with [T.M.} in August 
1983, when she first got the shocking news 
that [T.M.) had been molested, is inherently 
credible and consistent with her prior 
account to Leslie McGrath. Compare T I 92 
to 95 with P-1, p 52. 
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6. [T .M.] was indeed molested by Charlie 
Grover, P-5 in evidence. Mrs. [P.M.] did 
not "plant" anything in [T.M.'s] mind. 

7. Mrs. [P.M.] was upset the night she came 
back from the beach in August 1983, and with 
good reason. She had just found out one or 
both of her sons had been molested. She was 
also upset in March 1984 when [S.M.] refused 
to testify. Again with good reason, for she 
believed in good faith that [S.M.] had been 
molested but for some reason had just 
refused to testify. Nothing in her frank 
admission that she was upset at these times 
impairs her credibility, however. Indeed, 
it shows her openness, frankness and concern. 

8. The ALJ also states that Mrs. [P.M.] was 
more concerned with [S.M.] than [T.M.], even 
after learning of the details about [T. M.] 
and Charles Grover. The record does not 
support as such a judgmental comparison of 
how she felt about her children. And what 
relevance does it have as to her credibi
lity? The fact is that the social worker, 
Cindy Kowalewski, had wisely advised her: 
"I feel you can • t handle going through two 
of these experiences at the same time. It 
will be too much for you.'' T I 112. The 
social worker advised going through with 
[S.M.'s] case first, before dealing with 
[T .M.] 

9. Mrs. (P.M.] did not misrepresent to school 
district officials that respondent had 
pleaded "guilty." The AW twice refers to 
such purported misrepresentation. At pages 
5 and 23. There is no testimony to support 
this claim. On the contrary, it is uncon
troverted that on or about June 12, 1984, 
upon receiving a letter from the District 
Attorney's office summarizing the disposi
tion of charges against respondent, 
Mrs. [P.M.] called the principal, Douglas 
LaCour, read the letter over the phone to 
him, and invited him to come over and pick 
up the letter! He did so. P-26 and P-27. 
that hardly bespeaks an intent to mislead 
LaCour, since she read and then gave to him 
the official DA letter describing the exact 
disposition of the charges. While LaCour's 
June 12 memo to Lawton suggests that she may 
have orally stated or inferred that 
respondent pleaded guilty, that would have 
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been an understandable mistake. A lay 
person who learns that a criminal defendant 
has agreed to 24 months probation, required 
psychiatric counseling, payment of court 
costs, no contact with the victim, 
cooperation with CYS, and no participation 
with Big Brothers might well conclude that 
respondent pleaded "guilty." There clearly 
was no intent to misrepresent since she gave 
LaCour the official letter from the D.A. 
The Commissioner should disapprove the ALJ's 
finding in this regard. (emphasis in text) 

(Board's Exceptions, at pp. 13-15) 

The Board further notes that the ALJ stated that he was 
also basing his decision on his observation of the demeanor of 
Mrs. P.M. and S.M. The Board advances that "this is conclusory 
bootstrapping, however, and is valueless without elaboration of its 
factual basis. See State,_!)_~ of Health vs Tegnazian. SU.E£i!, 194 
!'!L_Su~ at 446 (App. Div. 1984)." (!d., at p. 15) 

As to S.M.'s testimony, the Board urges the Commissioner to 
find that S.M. •s testimony was credible and consistent over a long 
period of time. It proffers the following facts in support of its 
position: · 

1. [S.M. • s testimony) testified that respondent 
often assisted him in dressing and 
undressing is consistent with all of his 
prior statements, and is corroborated by 
respondent. Clearly [S.M.] was not lying 
when he so testified. 

2. [S.M.] testified that he slept in 
respondent's bedroom. Eberly admits this. 

3. [S.M.] testified that he would go to sleep 
on a mattress on the floor, and would wake 
up along side respondent in bed. He doesn't 
know how he got there. He has never varied 
in his statements or testimony on this istue 
over three years. See records of CYS, 
McGrath and Battershall (sic), P-2, P-1. 
p. 66 and P-7. Respondent has admitted that 
[S.M.] slept in his bed, and has offered a 
series of increasingly convoluted explana
tions of how this came about. See Board • s 
Post Hearing Brief at pp 56-57, 60. 

4. [S.M.] testified that respondent frequently 
followed him into the bathroom and washed 
his ([S.M. •s]) private parts. [S.M.] testi
fied that respondent "told me he could wash 
him in places I couldn't see or reach." His 
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testimony at the hearing is fully consistent 
with all of his prior statements to Leslie 
McGrath, CYS and Detective Battershall 
(sic), and also with his deposition testi
mony. See Post Hearing Brief, pp 32-33 for 
citations to record. 

5. (S.M.) testified that, on one occasion, the 
shower washing occurred at home. He 
recalled his mother asking him about why 
respondent. followed him into the bathroom 
and he replied that respondent helped him 
wash. Mrs. [P.M.'s] testimony and prior 
statements corroborate this. 

6. [S.M.] told Detective Battershall (sic) that 
several times "Jack put his hand under his 
underpants, touched his penis and said he 
was checking to see if he had a fever." 
P-6 His testimony at the hearing was to the 
same effect. This allegation is corro
borated by respondent's own statements on 
two occasions, once to Detective Armitage 
and again, on a different occasion, to 
Detective Battershall (sic). See P-10 and 
P-21. Respondent's repudiation of his 
admissions to both Battershall (sic) and 
Armitage is a bit much. The only way his 
story can be believed is to conclude that 
everyone else is lying. The proposition is 
absurd. (emphasis in text) 

(Board's Exceptions, at pp. 15-16) 

The Board excepts to the ALJ's reliance upon R.G. 's slang 
descriptions of S.M. instead of relying upon the testimony and 
op~nfons of Dr. Sohn, a more credible witness, in the Board's 
op1n1on. The Board cites Dr. Sohn's overall conclusion that S.M. 
was a truthful child, citing P-30 for this statement. Signifi
cantly, the Board claims, "both [R.G.] and [S.P.], who were strongly 
allied with respondent at the hearing, acknowledged that in all the 
time they had spent with [S.M.], they had never known nim to lie or 
make up stories. Tr VI 64 to 65; 78." (Board's Exceptions, at p. 18) 

The Board finds most indefensible the ALJ' s conclusions 
that Detective Armitage's testimony was incredible when weighed 
against respondent's testimony. (Initial Decision, at p. Z3) The 
Board concurs with the ALJ's oral decision on the admissibility of 
respondent's post-examination statements, which found Armitage more 
credible than Eberly on the issue of what transpired at the lie 
detector interview. The Board submits that "the judge's credibility 
assessment at that time, on the issue of whether Armitage made 
threats, was right on the mark." (Board's Exceptions, at p. 19) 
The Board is at a loss to understand, without further elaboration 
from the ALJ, his summary conclusion that "the facts now demonstrate 
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that respondent's testimony was more credible than Detective 
Armitage's testimony***." (Board's Exceptions, at p. 19, quoting 
Initial Decision, ante) The Board finds "woefully inadequate" the 
ALJ's rejecting thetestimony of Detective Armitage and holding, in 
effect, that Armitage fabricated a confession by respondent based on 
the uncontested fact that the post-polygraph portion of the consent 
form was never signed. (Id., at p. 19) The Board finds "(i]t is 
incredible to throw out k.ey evidence because a single 'i' was not 
dotted by Detective Armitage." (Id., at p. 20) 

The Board claims that respondent's post-hearing briefs 
contain no proposed findings of fact which fairly deal with all of 
the evidence in this case, nor does the initial decision. The Board 
submits the initial decision is not sustainable and must be rejected 
by the Commissioner. 

POINT III 

THE COMMISSIONER SHOULD MAKE INDEPENDENT FINDINGS 
OF FACT CONSISTENT WITH THESE EXCEPTIONS AND THE 
BOARD'S BRIEFS BELOW. 

Based on the briefs and exceptions filed by the Board, the 
Board submits that the charge of unbecoming conduct should be 
upheld, and respondent dismissed from his tenured position under 
N.J.S.A. 18A:6-10 and 18A:28-5. 

Respondent filed extensive replies to the above excep
tions. Respondent initially states that the determination of this 
matter turns upon the credibility of the testimony for each party. 
Respondent avers: 

In the final analysis the primary emphasis must 
fall upon the testimony of the only witnesses who 
had first hand knowledge of the events at issue, 
the teacher. John Eberly, and the boy S.M. If 
S.M. is found not to be credible the only 
reasonable conclusion is to dismiss the charges 
and order Mr. Eberly to be reinstated to his 
tenured position. (Reply Exceptions, at p. 1) 

; 

Respondent submits two further reply exceptions which are 
summarized below. 

POINT 1 

THE COMMISSIONER WILL ORDINARILY DEFER TO THE 
CREDIBILITY FINDINGS OF THE ADMINISTRATIVE LAW 
JUDGE WHO PRESIDED AT THE HEARING. 

Respondent rebuts the Board's citation of cases on the 
issue of the standard of review of an appellate court reviewing an 
agency determination. He suggests first, however, that 
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It is a long standing and well settled rule that 
the standard to be applied by the Commissioner in 
reviewing the credibility findings of the 
Administrative Law Judge is whether the findings 
could r-easonably have been reached on sufficient 
credible evidence present in the record con
sidering the proofs as a whole and with due 
regard to the opportunity of the one who heard 
the witnesses to judge their credibility. 
McKnight v. Board of Education of the Mercer 
County Vocational-Technical Schools, Commis
sioners decision, decided January 27, 1986, In re 
Tenure Hearing of Driscoll, Commissioner's deci
sion March 2, 1982, (St. Bd. Aff'd September 8, 
1982, Super. Ct. aff'd October 25, 1983), 
Williamson v. Board of Education of the Town of 
Phillipsburg, Commissioner's decision August 26, 
1981. (Reply Exceptions, at p. 2) 

Further, respondent distinguishes the Silberman, supra, and 
Public Advocate, supra, cases from the instant matter, suggesting 
that neither lnvolved credibility determinations. Respondent argues 
that the well-settled rule mentioned above regarding credibility 
determinations is not in conflict with the statute the Board relies 
upon nor has it been overruled by the Appellate Division cases cited 
by the Board. Respondent suggests it is clear from N.J.S.A. 
14B-10(c) that the AW's initial decision and recommendations are 
the basis upon which the Commissioner conducts his review and 
reaches his conclusions. He further contends, "No trier of fact 
could base a credibility determination entirely upon the demeanor of 
the witness. It is impossible to separate demeanor from the other 
factors which affect credibility as they become apparent during the 
course of the hearing." (Reply Exceptions, at p. 4) 

The Board's statement of the holding of Quinlan, ~upra, and 
~inston, supra, is misleading, respondent argues, in that 1t appears 
to place an affirmative duty on the Commissioner to make independent 
findings of fact. Respondent states as follows: 

Both of these cases say that the State Board has 
the ultimate duty to decide school law contll'O
versies. Further, the State Board is not pre
cluded from making its own independent findings 
of fact. Contrary to the implication of the 
Board's statement of the holding of these cases, 
there is no affirmative duty on the State Board 
to make independant (sic) findings of fact. 
(emphasis in text) (Reply Exceptions, at p. 4) 

Respondent submits that the rule of deference to the AW' s 
findings on credibility remain viable and is the rule which must 
govern the Commissioner here. "The Commissioner may make different 
findings on credibility only if he finds that the AW's conclusions 
are not supported by sufficient credible evidence in the record." 
(Reply Exceptions, at p. 5) 
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POINT II 

THE ADMINISTRATIVE LAW JUDGE'S FINDINGS ARE 
SUPPORTED BY THE RECORD AND EXPLAINED IN HIS 
INITIAL DECISION. 

Respondent reiterates the statement of the AW that the 
Board bears the burden of proving the tenure charges by a prepon
derance of the evidence. Respondent claims that since the ALJ 
specifically found the three primary witnesses against him to be 
lacking in credibility, the Board, accordingly, could not carry its 
burden of proving the charges by a preponderance of the evidence. 

More specifically, respondent contends that contrary to the 
Board's assertion, the ALJ did consider the primary inconsistency in 
respondent's testimony. He discredited Detective Armitage's 
specifically, respondent argues, and states that "[t]he volun
tariness of statements allegedly made by Mr. Eberly to Detective 
Battershell was affected by the same factors that make his •con
fession' to Detective Armitage unreliable." (Respondent's Excep
tions, at p. 8) Further, claims respondent, the testimony of 
Ms. McGrath and Detective Battershell is unimportant if S.M. cannot 
be believed. Any knowledge Ms. McGrath and Detective Battershell 
may have is derived completely from statements made to them by S.M. 
and P.M. "It was the task. of [the] ALJ to decide the credibility of 
S.M. and P.M. and not to rely on the hearsay testimony of McGrath 
and Battershell. In addition their testimony was merely repetitive 
of the testimony of other Board witnesses." (Respondent's Excep
tions, at p. 8) Respondent asserts that regardless of the objec
tivity of Ms. McGrath and Ms. Kowalewski, the ALJ owes no deference 
to their conclusions. 

With regard to the testimony of S.M.'s psychologist, 
Dr. Sohn, it is clear that the ALJ considered his opinion carefully, 
advances respondent. Regardless of Dr. Sohn' s opinions concerning 
the reasons for S.M.'s failure to testify on the day of the hearing 
of the criminal matter in Pennsylvania, the fact remains-that S.M. 
did not testify on that day. Respondent argues that this fact is 
probative of S.M.'s credibility. Further, respondent does not 
question P.M. •s love of her son, but suggests that every trier of 
fact must make a "***psychological foray into personality theory" 
where "there is a question of bias and motive." (Reply Exceptions, 
at p. 10, quoting Board's Exceptions, at p. 12) Respondent contends 
it is the mother's very concern for her son that makes her testimony 
less credible. "There has never been any claim that she pursued 
these charges out of ill will toward Mr. Eberly or that she inten
tionally misrepresented facts." (Id., at p. 11) Further. 
respondent states that it is unclear what additional observations of 
demeanor the ALJ should be required to make. Respondent observes 
that demeanor is a "difficult concept to quantify and must be based 
in some part on the intuitive impressions of the observer. The 
initial decision is not merely conclusory but clearly states the 
factual basis for the determination." (Id., at pp. 11-12) 
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Respondent replies to the Board's reliance upon the AW' s 
ruling that the testimony of Detective Armitage would not be 
suppressed for purposes of the hearing as a final adjudication of 
respondent's credibility. His rebuttal follows. 

The issue of post-test admissions was first 
raised by the Respondent in a pre-trial motion to 
suppress the testimony of Detective Armitage. 
The AW's ruling on that motion was that he would 
conduct a hearing on the admissibility of the 
testimony at the time the full hearing was 
scheduled. He would then make an oral ruling on 
the record. The applicable law and the AW • s 
ruling are set forth in his Decision on Motion 
and Order III, which is a part of the record. 
The Respondent Mr. Eberly would bear the burden 
of proving that the post-test admissions were 
coerced or made under duress in order to prevent 
their admissibility. See page 23 of Decision on 
Motion and Order III. The AW noted in that 
dec1sion that the standard for admissibility was 
a lower one for administrative hearings [than] 
for a criminal trial. 

After hearing the testimony of Detective Armitage 
and Mr. Eberly on the issue of coercion and 
duress, Judge Law ruled that he would admit 
Detective Armitage's testimony. It was his 
finding that Mr. Eberly had not carried his 
burden to prove coercion based upon Judge Law• s 
assessment of his credibility. T IV 67. The 
evidence of the post-test admissions was allowed. 

The AW made it clear at the end of the hearing 
that his determination on the motion was not a 
conclusive determination of Mr. Eberly's credi
bility. T VII 121. In his Initial Decision the 
AW explained why, after hearing all the testi
mony, he found Detective Armitage not to be 
credible. It is important to remember that 
Mr. Eberly carried the burden on the motion t.to 
suppress and the Board carries the burden on the 
tenure charges. It is also important to remember 
that the standard of admissibility in an adminis
trative hearing is lower than that in a criminal 
hearing and that the ALJ may give whatever weight 
is appropriate to evidence which is admitted. 
The conclusion that Detective Armitage was not 
credible based upon all the evidence is not 
inconsistent with the ALJ's earlier ruling. 
(Reply Exceptions, at pp. 12-14) 
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Respondent concludes by saying that the ALJ found as a fact 
that the essential witnesses on behalf of the Board were not 
credible. "He has explained the reasons for his conclusions and his 
careful review of the record is apparent from his Initial Deci
sion." (Id., at p. 15) He avers that under the applicable standard 
of review his findings on credibility are entitled to deference by 
the Commissioner. Respondent requests that the Commissioner reject 
the exceptions filed by the Board and affirm the initial decision. 

Initially, the Commissioner notes that the New Jersey State 
Department of Education, along with all other New Jersey State 
agencies, is a quasi-judicial administrative tribunal. To that 
extent, while the agency head, in this case the Commissioner of 
Education, ~ use his/her discretion to make different findings of 
fact regarding credibility, he/she need only do so if it is found 
that the ALJ's conclusions are not supported by sufficient credible 
evidence in the record. Parker v. Dornbierer, 140 ~. Supe_!_._ 185 
(App. Div. 1976} held, in pertinent part: 

***We are mindful that the standard of judicial 
review of factual determination made by an 
administrative agency is rather narrow, ~~· 
whether the findings could reasonably have been 
reached on suf fie i ent credible evidence present 
in the record considering the proofs as a whole 
and with 91J..e_g~1;g the OJ.>.E.Q.Itji.Ei ty of th!" 
one who heard the witnesses to judge their 
f!eclTbi.!i_ty. See, e.g. , Jackson v .. Concord Co. , 
54 N.J. 113, 117-118 (1969).*** (emphasis in 
text_)_ (at 188) 

Thus, while the Commissioner is not precluded from making indepen
dent findings of fact, there is no affirmative duty to do so. 

The Commissioner ·finds Silberman, supra; Public Advocate 
Departmef!.l:_, supra; and McClell,aY!.<I. ~pra, distinguishable from the 
instant matter. As noted by respondent in his reply exceptions, 
neither Silberman nor Public Advocate Department dealt with credi
bility determtnations at all. "In Silbe!JDal}. the Hearing Examiner 
was a retired criminal judge who applied what amounted to a criminal 
standard of proof to reach his conclusions. In Publlic AdvocatE1 
Department, the ALJ • s recommendations were too broadly written and 
contained~- policy statements that the agency did not endorse." 
(Reply Exceptions, at p. 3) The Commissioner further agrees with 
respondent's statement that "the well settled rule [regarding credi
bility determinations] is not in conflict with the statute [the 
Board relies upon] nor has it been overruled by the Appellate 
Division cases cited by the Board." (Reply Exceptions, at p. 3) 

In McClelland, the Commissioner did overturn the credi
bility findings of~he ALJ. However, he did so based on his 
differing interpretation of factual circumstances which were not in 
<.l!!.estion. Herein, there are very real factual questions, and the 
Commissioner can find no basis in the record to convince him, by a 
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preponderance of the credible evidence, to disagree with the posi
tion taken by the ALJ who was in a better position to adjudicate the 
credibility factors that contributed to his understanding as to 
establish what actually transpired between S.M. and respondent. 

Having reviewed the respective arguments of the parties in 
the instant matter, it is the Commissioner's judgment that the 
pivotal issue in this matter turns upon the findings of fact as they 
relate to the credibility of the witnesses who testified at the 
hearing. Upon applying the above-cited standard of review to the 
instant matter, and for. the reasons that follow, the Commissioner 
rejects the arguments advanced by the Board in its post-hearing 
submissions and exceptions, which along with those of respondent are 
incorporated herein by reference. 

As to the Board • s allegation that "***the recitation of the 
evidence in the initial decision contains so many omissions and 
distortions that one has to question the objectivity of the entire 
written decision" (Board •s Exceptions, at p. 11), the Commissioner 
has carefully reviewed the testimony, the documents and the 
voluminous briefs relative thereto submitted as exhibits. He finds 
no basis therein for overturning the credibility determination that 
formed the foundation of the ALJ's decision. It is important to 
emphasize that the burden of persuasion for proving the tenure 
charge herein rests with the Board by a preponderance of the 
credible evidence. The ALJ' s decision addressed the testimony of 
the three main witnesses against respondent and deemed it to be 
incredible. Absent substantial evidence in the record contrary to 
the findings of the ALJ, the Commissioner will not disturb the ALJ's 
determination. Herein, Judge Law• s considered findings, based on 
his first-hand opportunity to evaluate the demeanor and testimony of 
all of the witnesses, led him to the conclusion that the position 
taken by S.M., as well as that of his mother, P.M., and also that of 
Detective Armitage was fraught with "inconsistencies and contradic
tions." (Initial Decision, ante) The Commissioner's careful study 
of the record likewise revealed inconsistencies on the part of all 
of the primary witnesses. However. in the Commissioner • s judgment, 
the inconsistencies in respondent's testimony were more readily 
attributable to the specific circumstances in which he found himself 
and were not of such a nature as to cast doubt on his credi- bility 
as determined by the ALJ. For example, that r&spondent in 
discussing what transpired during the post-polygraph interview 
conducted by Detective Armitage, was later able to recall only a few 
of his responses, but stated he will recall "until the day I die" 
(Tr. III-41) the statements allegedly made by Detective Armitage 
during the course of their meeting, is entirely understandable under 
such obviously trying circumstances. Such a lapse of memory is in 
no way dispositive of his credibility on the merits of the matter. 

Further. the Board's exception that the ALJ elaborated on 
respondent's credibility only as it regards the post-polygraph 
examination conducted by Detective Armitage is not, in itself, a 
significant omission, in light of the fact that the ALJ deemed the 
detective incredible. The Commissioner finds merit in the pre-
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liminary statement tendered by respondent in his reply exceptions 
that "(i]n the final analysis the primary emphasis must fall upon 
the testimony of the only witnesses who had first hand knowledge of 
the events at issue, the teacher, John Eberly, and the boy S.M. If 
S.M. is found not to be credible the only reasonable conclusion is 
to dismiss the charges and order Mr. Eberly to be reinstated to his 
tenured position." (Respondent's Reply Exceptions, at p. 1) Since 
the Commissioner • s careful study of the record finds no basis for 
overturning the credibility determinations made in the initial 
decision, he finds that the Board has failed to meet its ultimate 
burden of persuasion. 

Notwithstanding the above, some elaboration on the Board's 
exceptions is appropriate. The Commissioner has reviewed the 
exhibits marked P-3 and 4, the reports of Ms. Kowalewski and 
Ms. McGrath, as well as the reports submitted by other professionals 
in this matter, including P-32, 34 and 35. Notwithstanding the fact 
that these reports could be construed to attribute motives to the 
actions of respondent at variance with the findings of the ALJ, any 
such contrary conclusions are based upon personal hypotheses or 
theories as to respondent's actions or motives for which there is no 
factual basis in the record. For example, Ms. McGrath, the Big 
Brothers case worker. states in the last paragraph of her report, 
(P-69) that she "could conjecture" that Mr. Eberly was contemplating 
molesting S.M. because S.M. was a vulnerable and "passive" child as 
compared to his other youthful charges, whom he was never accused of 
sexually molesting. Such testimony is entirely unreliable evidence 
as to the credibility of respondent herein. Not only is such con
jecturing predicated on hearsay, but respondent's untainted prior 
behavior with the other Little Brothers or former students could 
just as easily be construed as proof of his innocence of any sexual 
motive toward any child. 

Moreover, that such reports were filed closer to the time 
that the events were alleged to have occurred is not significant if, 
in fact, they are not reliable indicia of the facts. Concerning 
respondent's alleged prior inconsistent statements and statements 
over time, the Commissioner finds inconsistencies in both S.M.'s, 
and respondent's recollection of events, as did the ALJ. He is not 
convinced, however, that the Board has proven by a preponderance of 
the credible evidence that S.M.'s testimony is more consistent than 
that of respondent. 

The Commissioner agrees with the Board's statements made at 
page 10 of its exceptions that "[w]hile not conclusive, the views 
and objectivity of these professionals are certainly as evidential 
as the view of Dr. Reinhardt (sic) regarding his patient's credi
bility. And it is far more probative than the views of Mrs. [G.] 
and Mrs. [P.] recited by the ALJ at page 20. They knew next to 
nothing about the specifics in this case." The Commissioner finds, 
however, that the professionals knew little more than either 
Mrs. [P.] or Mrs. [G.]. He finds and determines that there is no 
basis in the record to attribute more credibility to these indi
viduals than to respondent and, thus, affirms the ALJ's findings in 

591 

You are viewing an archived copy from the New Jersey State Library.



this regard. The same is true of the testimony proffered by 
Dr. Sohn and Detective Battershell. 

Concerning P.M. •s testimony, the Commissioner has devoted 
considerable time to perusing the record before him for any evidence 
that would lead to a conclusion different from that suggested by the 
ALJ. He finds no such compelling credible evidence. On the 
contrary, he is compelled to agree with the ALJ' s observation that 
one must question the credibility of a mother, who, concerned for 
her child • s safety. would continue to permit overnight visits or 
even contemplate permitting that child to vacation out-of-state with 
an individual about whom she was suspicious. 

The Commissioner is in accord with the ALJ's determination 
made on motion to permit the testimony of Detective Armitage as to 
the pre- and post-polygraph statements of respondent, for the 
reasons stated in his Decision on Motion and Order III. The Commis
sioner's reading of the transcripts is entirely in agreement with 
respondent's that the ALJ's determination on the motion, though, was 
not a conclusive determination of respondent • s credibility. (See 
Tr. IV-62-68 and Tr. VII-120-121.) The Commissioner's study of the 
record is in accord with the ALJ' s that respondent's testimony at 
hearing was, indeed, more credible than that of Detective Armitage. 
Thus. although admissible, the information proffered by Detective 
Armitage as to what respondent was alleged to have said during those 
interviews is to be discounted, absent convincing evidence to the 
contrary. 

Additionally, the Commissioner has carefully studied P-10, 
a report written on February 16, 1984, the day after the polygraph 
test, by Detective Battershell at respondent's counsel's office. 
The report addresses the interview that took place between Detective 
Battershell and respondent. While the Commissioner cannot agree 
with respondent that the same conditions existed during this inter
view that were deemed to have-prevailed on the day of the polygraph 
test, he is not persuaded that the information taken down by 
Detective Battershell is to be accorded any more weight than that 
proffered by any of the other professionals herein and, furthermore, 
does not in and of itself provide conclusive evidence of any wrong
doing on respondent's part. Once again, the Commissioner might just 
as readily conclude that respondent was, during thi~ interview, 
proffering helpful information in an attempt to convince Detective 
Battershell of the innocence of his behavior toward S.M., whatever 
that behavior might have been and. does not represent a confession 
as intimated by the Board. 

Moreover, the Commissioner agrees with respondent's state
ment made in his reply exceptions that "what the Bo.ud characterizes 
as an 'unwarranted psychological foray into person • 1 i ty theory' *** 
is nothing more than the evaluation every trier of fact must make 
where there is a question of bias and motive." (Reply Exceptions, 
at p. 10, quoting Board's Exceptions, at p. 12) Further, without 
more specific evidence provided by the Board from the record as to 
what additional observations of demeanor the Commissioner should 
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make, he will rely upon the findings of the ALJ in this regard. The 
ALJ believed the respondent. He did not believe P.M., S.M. or 
Detective Armitage. It was the ALJ who was in a position to hear 
the witnesses and to judge their credibility. See Parker v. 
Dornbierer, SUP.,!!!. See also Shirley HcKn_izh_t___y_,__J\_Q<!J:<l~oL Edu<:_<Lt_U>fl 
of the Mercer County Vocational Technical_J;chools, Me_!cer County. 
decided by the Commissioner January 27, 1986. 

Accordingly, for the reasons stated in the initial decision 
as supplemented herein, the Commissioner affirms the recommended 
decision of the Office of Administrative Law, as well as the eleven 
Decisions on Motion related to these tenure charges. The Commis
sioner directs that the herein tenure charges against John Eberly be 
dismissed with prejudice. It is further directed that the ~"lard of 
Education of the Township of Ewing forthwith reinstate Jch'' Eberly 
to his former teaching position, together with all back pay with
held, fringe benefits, annual salary and/or adjustment increments 
and all other emoluments due and owing as a consequence of these 
proceedings. The Commissioner further directs that respondent's 
annual salary and/or adjustment increment be restored, thereby 
disposing of the matter in Joll._Il~E_berly v. Board of Education of the 
Township of Ewing, Mercer County, OAL DKT. NO. EDU 8262-86. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

March 6, 1987 
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OAL DKT. NO. EDU 6758-85 

IN THE MATTER OF THE TENURE 

HEARING OF JOHN EBERLY, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

EWING, MERCER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON MOTION 

For the Petitioner, David W. Carroll, Esq. 

For the Respondent, Greenberg & Prior 
(Karen L. Jordan, Esq., of Counsel) 

This matter was opened before the Commissioner on March 30, 

1987 by counsel for the Board through a Motion for a Stay of the 

Commissioner's decision as it affects the sus~ension of John Eberly, 

respondent herein and tenured teaching staff member of the Board 

herein, following the Commissioner's decision dated March 6, 1987, 

which reinstated respondent with full back pay and emoluments 

effective the samesaid date; and 

The arguments of the parties have been made in their 

respective briefs; and f. 

The Commissioner noting the Board's argument that the 

Commissioner's directive that respondent be reinstated to his 

teaching position with back pay and all increments restored should 

be. stayed pending a State Board decision on the appeal itself 
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pursuant to N.J.A.C. 6:2-1.6 and N.J.S.A. 18A:6-l4, the latter of 

which states in pertinent part: 

Should the charge be dismissed [by the 
Commissioner] and the suspension be continued 
during an appeal therefrom, then the full pay or 
salary of such person shall continue until the 
determination of the appeal. (Board's Letter 
Brief in Support of Stay, at p. 2); and 

The Commissioner also noting the Board's argument that 

because the above statute expressly authorizes a board to suspend a 

teacher from his teaching duties pending a hearing and determination 

of the charges pursuant to N.J.S.A. 18A:6-10 et ~·, it is also 

clear from N. J±A,_ 18A: 6-14 that the local board has the right to 

continue that suspension pending an appeal of the Commissioner's 

decision in the matter; and 

The Commissioner also noting the Board's argument that the 

stay should be granted inasmuch as no harm inures to respondent 

herein since the statutory scheme also provides that the teacher is 

protected by the continuation of his salary during the appeal of the 

Commissioner's decision and. further, that if the stay is denied 

there will be detrimental and disruptive impact on the education of 

the students in respondent's classes, the school and the district as 

a whole; and 

The Commissioner also noting the Board's argument that 

nothing in the language of the statute supports a conclusion that 

the suspension and salary rules change when the suspension is 

continued on appeal and further. that while respondent can readily 

be made whole monetarily if he prevails on appeal. if the stay is 

- 2 -
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denied it would be much more difficult for the Board to recoup 

monies which were paid to respondent if he prevails on appeal, 

unless, in the alternative, such monies are escrowed pending the 

outcome of said appeal; and 

The Commissioner noting respondent both opposes the Request 

for Stay, arguing that the Board has failed to meet the appropriate 

standard for granting a stay and at the same time disputes the 

Board's interpretation of N.J.S.A. 18A:6-14; and 

The Commissioner having reviewed the respective arguments 

of the parties and the standard of review as to granting or denying 

the stay and also having considered the exact language of N.J.~'-~-'-

18A:6-14, which states: 

Upon certification of any charge to the 
commissioner, the board may suspend the person 
against whom such charge is made, with or without 
pay. but. if the determination of the charge by 
the Commissioner of Education is not made within 
120 calendar days after certification of the 
charges, excluding all delays which· are granted 
at the request of such person, then the full 
salary (except for said 120 days) of such person 
shall be paid beginning on the one hundred 
twenty-first day until such determination is 
made. Should the charge be dismissed, the person 
shall be reinstated immediately with full pay 
from the first day of such sus pens ion. Should 
the charge be dismissed and the suspension be 
continued during an appeal therefrom. then the 
full pay or salary of such person shall continue 
until the determination of the appeal. However, 
the board of education shall deduct from said 
full pay or salary any sums received by such 
employee or officers by way of pay ot salary from 
any substituted employment assumed during such 
period of suspension. Should the charge be 
sustained on the original hearing or an appeal 
therefrom, and should such person appeal from the 
same, then the suspension may be continued unless 
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and until such determination is reversed, in which 
event he shall be reinstated immediately with full 
pay as of the time of such suspension; and 

The Commissioner. ''expressly noting that since the 

Legislature used the phrase, "Should the charge be dismissed and the 

suspension be continued," and since it is clear upon a reading of 

the entirety of N.J.S.A. 18A:6-14 that the originator of such a 

suspension is the board, it is the intent of the Legislature that 

the board of education is empowered to decide whether to continue 

the suspension of the tenured teacher in question during ~he 

pendency of appeal of a decision of the Commissioner of Education 

reinstating said tenured teaching staff member; and 

On the other hand, the Commissioner noting that a close 

examination of the prior sentence of N.J.S.A. 18A:6-l4 states. 

"Should the charge be dismissed, the person shall be reinstated 

immediately with full pay from the first day of such suspens1on"; and 

Notwithstanding that the Legislature grants a board the 

right to continue a suspension until exhaustion of appeals. the 

statute also provides within the same sentence that the "full pay or 

salary of such person shall continue un~il the determination of____t_h~ 

appeal." (emphasis supplied) A close reading of the statute 

convinces the Commissioner that "full pay" must be construed by 

virtue of the previous sentence to interpret "full pay" to mean as 

that sentence provides "from the first day of sw::h susn<!nf;i0'1" 

(emphasis supplied); and 

The Commissioner having determined that such disposition 

provides proper recognition of a final decision of the Commissioner 
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of Education as a binding determination pursuant to N.J.S.A. 

18A:6-25, thus, entitling a teaching staff member against whom 

tenure charges are dismissed by the Commissioner to the monetary 

benefits of such determination except as otherwise provided in 

N.J.S.A. l8A:6-14; now therefore 

The Commissioner directs that should the Board herein 

determine to continue the instant suspension, it is nevertheless 

required to compensate respondent herein the full amounts due him as 

a result of the final decision of the Commissioner dismissing the 

tenure charges against him, including the 150 days' pay withheld 

during his initial suspension. as well as any benefits and 

emoluments that flow from full restoration of salary, less 

mitigation; and 

Further, while the Commissioner finds no necessity to 

comment on the Board's prerogative as to continuing its suspension 

of respondent during appeal, the Board's request for a stay of 

monetary reimbursement or, in the alternative, escrow of such 

monies, is denied. 

IT IS SO ORDERED this lJTU day of April 1987. 

COMMISSIONER OF EDUCATION 

- 5 -
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IN THE MATTER OF THE TENURE 

HEARING OF JOHN EBERLY, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

EWING, MERCER COUNTY. 

-~··--·-·-------

STATE BOARD OF EDUCATION 

DECISION 

Decision by the Commissioner of Education, March 6, 1987 

Decision on motion by the Commissioner of Education. 
April 13, 1987 

Decision on motion by the State Board Jf Education, 
July 1, 1987 

For the Petitioner-Appellant, David W. Carroll. Esq 

For the Respondent-Respondent, Greenberg. Kelly and Prior 
(Karen Jordan, Esq., of Counsel) 

This is a case involving tenure charges of ~nbec:mi~g 
conduct based on allegations of improper sexual cont1ct y; 

Respondent, a tenured teacher of social studies, in his service as a 
"Big Brother" to S.M., a minor child. Based on inconsistencies '!:1:l 

contradictions in the testimony of the witnesses. as well as on his 
observation of their demeanor. the Administrative Law Judge (ALJ' 
found that the charge was not supported by a preponderance of 
credible evidence, and ordered dismissal of the charge with 
prejudice. The Commissioner "affirmed" the recommended decisi::;n 
with supplementation. 

In. "affirming" the AW's determination, the Commissioner 
judged that " ... the pivotal issue in this matter turns upon the 
findings of fact as they relate to the credibility of the witnesses 
who testified at the hearing." Commissioner's decision, at 45. In 
reaching his decision in the matter, the Commissioner, relying on 
~ark€!.!_..::'~~ Dornt>jerer, 140 N.J. Super. 185 (App. Div. 1876), found 
" ... no ;,asis [in the record that he reviewed] for overturning the 
credibility determination that formed the foundation of the ALJ's 
decision." Commissioner • s decision. at 46. In reaching this 
conclusion. the Commissioner emphasized that "[a]bsent substantial 
credible evidence in the record contrary to the findings of the ALJ, 
the Commissioner will not disturb the ALJ's determination." 

We reverse and remand since we determine that the 
Commissioner applied the wrong standard of review to the findings of 
the ALJ. In~~Matter of !he Tenur~f!.E!il!.il1L()~_EC!..t_f_icJ~·~<=-a.E.QrA._S1!. 
Docket #A-4558-85T6 (App. Div. March 19. 1987). As emphasized by 
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the court in Caporasa, the Commissioner is charged with the 
responsibility of making final decisions in contested cases when 
acting pursuant to N.J.S.A. 18A:6-9. That responsibility requires 
that he determine the facts, as well as make conclusions of law. In 
Re Uniform Adm. Procedures Rules, 90 N.J.:.. 85 (1982). AccordinglY, 
the Commissioner's responsibility for review is not identical to an 
appellate court. Caporasa, supra. 

Further, we emphasize that although the Commissioner should 
accord due consideration to the fact that the ALJ had the 
opportunity to observe the parties and their witnesses, c.f~ Quin!~~ 
'!.. ... _Boarcl___Qf__Education of North Bergen Township, 73 N.J. Super . .:.z. 
50-54 (1962). B_oard e>.LJ:A11cation of the Village of Ri..Q~I-/.OOd.._'!...:.. 
Barry Deetz. Docket #A-1264-84T5 (App. Di v. 1985), £._e_rJ:l.L......Q.eni_et!. 
101 N.J. 321 (1986). the Commissioner is not required to adopt the 
ALJ's assessments of the substance of the witnesses' testimony or 
his evaluation of objective factors bearing on credibility. such as 
relationships between parties and witnesses. Board of Education of 
the Village of Ridgewood v. Barry Deetz, supra. 

Moreover although the Commissioner may properly adopt the 
findings of the ALJ, he must read and consider all evidence 
presented, including the relevant portions of the transcript. In 
!;_he Matter of Raymond Morrison, 216 N.....L,__Super. 143 (App. Div. 
19~ Our own review of the transcripts revealed that a 
significant portion of the testimony of S.M. was not included in the 
transcripts reviewed by the Commissioner. We direct on remand that 
the Commissioner review all material portions of the transcript in 
accord with the principles ennunciated in 
!'!Qrrison, supra. 

August 5, 1987 

lwe note that the responsibility of the Commissioner in reviewing 
the transcript may be fulfilled through "responsible delegation." 
In the Matter of Raymond Morrison, supra, at 158. 
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IN THE MATTER OF THE TENURE 

HEARING OF JOHN EBERLY, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

EWING, MERCER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

For the Board, David W. Carroll, Esq. 

For the Respondent, Greenberg & Prior (James F. Schwerin, 
Esq .. of Counsel) 

This matter has been reversed and remanded to the 
Commissioner of Education from the State Board of Education, decided 
August 5, 1987, which determined that the Commissioner applied the 
wrong standard of review to the findings of the AW. citing ~~t_h~ 
Matter of the Tenure Hearing of Patrick Capora~cl129LDistri~.LQ( 
the Townsl1i~ of Belleville, Essex County. decided by the 
Commissioner October 15, 1985, aff'd State Board May 7, 1986, 
rev'd/rem'd to the Commissioner N.J. SuP.erior Court, Appellate 
Division March 19, 1987, Docket No. A-4558-85!6. In that case the 
Court held that the Commissioner and the State Board of Education 
erred in applying that standard of review of contested cases 
enunciated by the Court in Mayflower Securities v. Bure~L.2f_ 
Securities, 64 N.J. 85 (1973). In remanding the instant matter the 
State Board emphasized that 

***although the Commissioner should accord due 
consideration to the fact that the ALJ had the 
opportunity to observe the parties and their 
witnesses, c.f. Quinlan v. Board of Education of 
North BergenTownship, 73 N.J. Supet:~~~ 50-54 
(1962), Board of Education of the Village of 
Ridgewood v. Barry Deetz, Docket #A-1Z64-84T5 
(App. Div. 1985), certif, denied, 101 u. 321 
(1986), the Commissioner 19 not required to adopt 
the ALJ's assessments of the substance of the 
witnesses• testimony or his evaluation of 
objective factors bearing on credibility, such as 
relationships between parties and witnesses. 
Bo~rd of Education of the Villa~JUdgewoo<L_y~ 
~~ry Deetz, supra. (Slip Opin1on, at pp. Z-3) 

On remand the State Board also directed that "the Commissioner 
review all material portions of the transcript in accord with the 
principles ennunciated (sic) in In the Matter of Raymond l'f2!QSO!l 
[216 N.J. Super. 143 (App. Div. 1987)] ." (Id., at p. 3) 
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Consequently, the Commissioner has undertaken another 
review of this matter in conformity with directives embodied in the 
State Board remand. In doing so the Commissioner relies on the 
cases cited by the State Board and also on the standard of review of 
contested cases set down by the New Jersey Supreme Court in In re 
Masiello, 25 ~,L_ 590 (1958) which reads in pertinent part as 
follows: 

[The Commissioner] "[i)n reaching his determina
tion *** must *** give due weight to the nature 
of the findings below, although his primary 
responsibility is to make certain that the terms 
and policies of the School Laws are being faith
fully effectuated." Laba v. Board of Education 
of Newark, supra, 23 N.J. at ~ 382. More 
defmitively, this means that the burden of the 
Commissioner is to weigh the evidence and to make 
an independent finding of fact on the record 
presented; and in the process of reaching that 
finding, he should give due regard to the oppor
tunity of the hearer below to observe the 
witnesses and to evaluate their credibility. Cf. 
R.R. 1:5-4(Q). (at 606) 

For the purpose of this review of the record of this 
contested matter, the Commissioner also relies on the specific 
provision of N.J.S.A. 52:14B-10(d) which states in pertinent part: 

***The final decision may incorporate by 
reference any or all of the recommendations of 
the administrative law judge.*** 

rni tially the Commissioner notes that the Board • s excep
tions to the initial decision and its appeal brief filed before the 
State Board of Education, along with the reply briefs thereto 
submitted by respondent, are incorporated herein by reference as 
part of the record before him in his review on remand. 

In its Exceptions Brief the Board first avers: 

THE COMMISSIONER OF EDUCATION, NOT THE ALJ, liS 
THE PRIMARY FACTFINDER, AND THE COMMISSIONER HAS 
BROAD AUTHORITY, BASED ON THE ENTIRE RECORD, TO 
ADOPT, REJECT OR MODIFY THE FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF THE ALJ. (at p. 2) 

Under this exception, the Board arg~es that the 
Commissioner applied an appellate standard of reVlew of a final 
agency decision, not an agency's review of the ALJ's decision in his 
consideration of the ALJ's decision below. The Commissioner finds 
and determines that Point I of the Board's exceptions pertaining to 
the appropriate standard of review applicable to the Commissioner's 
review of the initial decision has been resolved by the Appellate 
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nivision•s decision in In re Caporaso, supra, which issued from the 
Appellate Division after the Commissioner rendered his decision in 
the instant matter. Consequently, the aforestated ca:;e citations 
now form the basis for the Commissioner • s review of the instant 
matter. 

The Board's Point One also contends that N.J. S. A. 
52:14B-10(c) and N.J.A.C. l:l-16.J(e) require that "the Commtss1oner 
receive[s] and review(s] the entire record, of which the ALJ 
decision is only a part." (emphasl:s in text) (Id., at p. 2) 
Concerning this argument and the notation of the State Board in its 
remand regarding the completeness of the transcripts that were 
before the Commissioner in rendering his decision dated March 6, 
1987, said review was entirely in compliance with the above-stated 
statute and code. Black's Law Dictionary, rev. 4th ed. 1968, 
defines "record" as follows: 

***[T]he history of the proceedings on the trial 
of the action below, (with the pleadings, offers, 
objections to evidence, rulings of the court, 
exceptions, charge. etc .• ) in so __ far as the same 
appears in the record furnished *** in the 
paperbooks or other transcripts.*** 

(emphasis supplied) (at 1438) 

Notwithstanding the technical basis for the remand from the 
State Board herein due to the Commissioner's citing the wrong case 
for the standard of review appropriate to such matters, the 
Commissioner carefully reviewed each and every document and 
transcript furnished him in the record of the matter before the ALJ, 
as well as all arguments posited in each brief submitted by the 
parties. Moreover, this second independent review, as well as that 
review conducted by the Commissioner in the preparation of his 
decision dated March 6, 1987, is in accord with the dictates of 
Morrison, supra. Therein the Appellate Court emphasized the 
res pons tbi li ty of the partj~§ to provide to the reviewing aut hod ty 
those transcripts to which they wish his/her attention to be drawn. 
The Court stated: 

***Morrison should have provided the Commission 
with the portions of the transcript relevant t.to 
the exceptions which he filed so that it could 
have reviewed them. Since he failed to do so, no 
duty arose for the Commission (or its delegate) 
to review them before deciding on a course of 
action regarding the findings and recommendations 
of the ALJ. (at 159) 

The Commissioner notes that a transcript of an entire day's 
testimony was neither listed on the inventory sheet forwarded to him 
from OAL nor was it in the record presented to him for review. Upon 
his independent inquiry, which he was not required to undertake, 
(Morrison, suP!J!) he received a copy of the transcript of the 
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hearing of May 15, 1986 from the reporting service, albeit with some 
pages missing. The substance of that "missing" testimony of S.M. 
referred to in the State Board's decision, including that which the 
Board considered relevant to its exceptions, was avai:'lable to the 
ALJ and to the Commissioner however through the post-hearing 
submission of the Board, the sworn deposition of S.M .• taken two 
weeks before the hearing at OAL, which it is noted is also cited in 
the Board • s post-hearing papers, and also through the documents 
proffered as exhibits in the case. See also B.C., on his own behalf 
and on behalf of his minor son, C.C. v. Board of Education, 
Cumberland Regional School District and New Jersey State 
Interscholastic Athletic Association, N.J. Superior Court, Appellate 
Division September 23, 1987, Docket No. A-5637-85T8. 

Notwithstanding the above and the missing pages having 
since been supplied by Board counsel, the Commissioner will now 
consider the remaining arguments posited by the parties in this 
matter. 

Point Two of the Board's Exceptions Brief states: 

THE ALJ'S DECISION IS FUNDAMENTALLY FLAWED 
BECAUSE OF THE FAILURE TO EVEN MENTION, MUCH LESS 
DISCUSS, A SUBSTANTIAL BODY OF THE EVIDENCE; 
BECAUSE OF THE FAILURE TO MAKE SPECIFIC FINDINGS 
OF FACT AS REQUIRED BY LAW; BECAUSE OF INCONSIS
TENCIES BETWEEN THE FINDINGS IN THE WRITTEN 
DECISION AND THE FINDINGS MADE ORALLY AT THE 
HEARING; BECAUSE OF ERRORS IN THE DECISION'S 
RECITATION OF THE EVIDENCE, AND ULTIMATELY, 
BECAUSE AN INDEPENDENT REVIEW OF THE RECORD LEADS 
TO RADICALLY DIFFERENT CREDIBILITY DETERMINATIONS 
THAN THOSE RECOMMENDED IN THE DECISION. (at p. 7) 

c'iting State, Dept. of Health v. Tegnazian, 194 N.J. Super. 
435, 450 (App. Div. 1984), quoting with approval from Steward v. 
Sec. of Health, Ed. &. Welfare, 714 F. 2d 287, 290 (3d Cu. 1983), 
the Board avers that case law requires -that both the ALJ and the 
Commissioner set forth 

***"not only an expression of the evidence (thay] 
cons ide red [which] supports the result, but also 
some indication of the evidence which was 
rejected. In the absence of such an indication, 
the reviewing court cannot tell if significant 
probative evidence was not credited or simply 
ignored."*** (Board's Exceptions, at p. 7) 

The Board charges that: 

[T]he ALJ cannot disregard evidence, and where 
there are conflicts it is the fact finder • s duty 
to set forth both sides and then resolve the 
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conflicts 
findings. 

through appropriately detailed 
Id., 194 NJ_$uper at 446-447, 448-449. 

(Id., at p. 7) 

The Commissioner does not agree. To require the 
Commissioner to explicate each and every basis for his 
determinations, whether it be in affirming, rejecting or modifying 
the findings of the ALJ, would eviscerate the role of the Office of 
Administrative Law as fact finder and, also, would be unduly 
burdensome to the efficient management of cases before the 
Commissioner. The Court in Morrison, supra, suggests a balance be 
struck: 

In Public Advocate Dep't. v. Ptlblic Utilitie_~ 
Bd., 189 N.J. Super. 491 (App. Div. 1983) the 
Hackensack Water Company filed a petition for a 
rate increase with the Board of Public 
Utilities. The case was heard by an ALJ who 
issued an initial decision. Thereafter, the 
Board issued a final decision which differed from 
the AW's decision in many significant respects. 
Id. at 498. On appeal, Rate Counsel contended 
that "an administrative agency, when rejecting 
the findings of an administrative law judge, 
must, in specific terms, point out where it 
disagrees with the AW and why." Id. In 
rejecting this argument there we held that the 
head of an administrative agency need not 
specifically address each and every point of 
disagreement. Rather, the "decision must 
demonstrate that the agency gave attentive. 
consideration to the ALJ's recollllllendation as part, 
of the record and address 1tself to the key items 
of evidence wh1ch were crucial to its 
decision ... " Id. at 506 (citing New Jersey BelT 
Tel. Co. v. State, 162 N.J~ Super. 60, 77 (App. 
Div. 1978)). (emphasis supplied) (at 158) 

The Court in Morrison further stated that where a party 
elects to cite to the transcript in excepting to the initial 
decision, the agency must be provided with those parts of the 
transcript referred to in exceptions. The agency "must then review 
those portions [of the transcript] which relate to material issues 
which are raised by the exceptions." (emphasis supplied)(at 157-15!f) 
That the Board herein disagrees with the extent of the ALJ's and the 
Commissioner's recitation and discussion of the material issues in 
the initial decision is found to be unreasonable because neither the 
AW, nor the Commissioner in his independent review of the AW • s 
findings, is required to set forth each and every portion of the 
record upon which determinations were based so long as those 
conclusions they did reach were supported by a preponderance of the 
credible evidence and did dispose of the material issues. The 
Commissioner is satisfied that the AW' s initial decision in this 
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matter fully met the above requirements. Notwithstanding this 
finding and for the sake of further clarification, the Commissioner 
provides still further explication of the review of the initial 
decision that lead to his affirmance of it 'in his decision dated 
March 6, 1987 as follows. 

As an example of its allegation in Exception II that there 
are "glaring omissions in the initial decision" the Board excepts to 
the AW' s analysis of respondent's prior statements, averring that 
it was not detailed in evaluating the witnesses• credibility. The 
Board suggests consideration of said statements is "crucial." It 
further argues that 

a key part of the Board's case, and a key test of 
respondent's credibility, are the incriminating 
admissions and prior inconsistent statements of 
John Eberly, including at one point, an actual 
confession.*** 

Some of respondent's prior statements are 
important in that they directly support the 
charges; others are important, not so much as 
direct proof, but as checks on the consistency of 
respondent's story over time.*** 

(Exceptions, at p. 8) 

The Commissioner notes for the record that neither the 
Board • s exceptions nor respondent's replies thereto are consistent 
in citing specific segments from the transcripts of the hearing in 
support of its arguments. Rather, they sometimes refer the 
Commissioner's attention to the post-hearing submission of the 
parties wherein such transcript citations may or may not have 
appeared. This, the Commissioner finds, is not in keeping with the 
dictates of Morrison, supra. 

The Commissioner notes that the Board avers a confession 
was made by respondent to Detective Armitage during the post
polygraph interview. It is further alleged that on the next day, at 
an interview conducted by Detective Battershell, who based his 
interview questions on the statements respondent allegedly made to 
Detective Armitage the day before, respondent made further 
incriminating admissions. 

Respondent denies categorically any wrongdoing. (See 
Tr. V-81) Respondent avers any admissions or inculpatory statements 
were coerced. (Tr- III-40-41) It is also evident that the 
testimony of Detective Armitage is directly contrary to that of 
respondent. Detective Armitage testified that he did not coerce 
respondent but rather "continued confronting him with the 
truth***·" (Tr. IV-39) 
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Like the ALJ, the Commissioner found the testimony of 
Detective Armitage to be incredible with respect to any confessions 
purportedly made by respondent. It is clearly established in the 
record that Mr. Eberly was in such·a depressed state at the time of 
the polygraph test as to require psychiatric care and medication. 
(Tr. III-64; Tr. II-118-119) Both factors could have affected the 
results of the test. Moreover, while respondent has stated he 
recalls little of the post-test replies he gave, he "will remember 
until the day I die" (Tr. III-4) that Detective Armitage "badgered 
and pressured" (I_t!. at 73), "threatened" ( Id. at 48) and coerced him 
during that segment of the test. In rebuttal to these allegations 
of coercion, Detective Armitage testified, "I continued confronting 
him with the truth***·" (Tr. IV-39) Upon his independent review of 
the testimony of both witnesses and the ALJ's findings, the 
Commissioner is convinced, as was the ALJ, that the ring of truth as 
to the conditions that actually prevailed during the post-test 
interview lies in respondent's statements as to what transpired 
during that polygraph test and interviews. 

This conclusion is bolstered by the fact that the post-test 
consent form was not signed. It is undisputed that the polygraph 
examination included a consent form which provided that respondent 
was not required to submit to the polygraph but did so with full 
knowledge and voluntarily. It is further undisputed that respondent 
did not sign the post-examination portion of the Consent Form, which 
provided: 

This examination (test) was conducted at 
on the above date. Having submitted myself 
freely to this examination (test), I hereby 
re-affirm my agreement as expressed above. I 
swear that during said examination (test), I was 
well treated and remained of my own free will, 
knowing that I could leave at any time I so 
desired. I also swear and certify that there 
were no threats, and/or harm done to me, or any 
promises made to me during the entire time I have 
been there, either in connection with the 
examination (test) or the signing of this form 

Witness Date 

(See Tr. III-47) 

Seal Signature Date '· 
of Examinee 

(Initial Decision, ante) 

Notwithstanding the contention of the Board that said 
signature is not required by law, the Commissioner strongly agrees 
with the ALJ that the absence of respondent's signature on the 
post-test consent form is fatal to the admissibility of any 
testimony or evidence concerning that portion of the test which 
respondent avers to have been coerced. The Commissioner dismisses 
as being without merit the Board's argument that "it is incredible 
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to throw out this key evidence because a single 
by Detective Armitage." (Exceptions, at p. 
Commissioner agrees with the ALJ who stated: 

'i' was not dotted 
20) Rather, the 

Similarly, I FIND the testimony of Detective 
Armitage to be incredible with respect to the 
post-polygraph admissions purportedly made by 
respondent. The evidence clearly demonstrates 
that neither Armitage nor respondent signed the 
post-polygraph test Consent Form (p. 19), a fact 
not successfully explained by Armitage on the 
record. The execution of the post-test portion 
of the Consent Form is not merely ministerial in 
nature but, rather, provides substance to any and 
all post-test admissions made to the examiner by 
an examinee. The lack of proper execution 
defeats any and all post-test admissions 
purportedly made to Armitage by respondent and, 
therefore, is to be disregarded. 

Notwithstanding that this tribunal founcl 
respondent's credibility to be wanting upon th1s 
limited issue of whether or not Armitage could be 
permitted to testify with respect to respondent's 
E!~ and ~~~-test admissions, the facts now 
demonstrate that respondent's testimony was more 
credible than Detective Armitage's testimony. I 
so FIND and CONCLUDE. (emphasis supplied) 

(Initial Decision, ante) 

Similarly, the Commissioner questions the reliability of 
the testimony of Detective Battershell and the exhibit marked P-10 
in evidence. P-10 represents not a certified stenographic 
transcription of the questions and answers adduced at the interview, 
conducted at respondent's then-counsel's off ices the day after the 
polygraph test, but rather Detective Battershell's ~~ investigative 
report stating his recollection of the questions and answers posed 
to respondent on February 16, 1984, the day after the polygraph test 
was administered. The Commissioner finds such report, while 
admissible, of little probative value, first, because respondent's 
attorney, Ms. Lanctot, the only other eyewitness, was not called on 
either side as a witness to attest to the veracity or filsity of the 
document's content. Moreover, Detective Battershell's knowledge 
like that of Ms. McGrath and Ms. Kowalewski is essentially hearsay 
based upon that which P.M., S.M. and Detective Armitage told him. 
For these reasons the Commissioner finds and concludes that such 
document and testimony do not constitute reliable evidence of 
admissions on respondent's part. 

The Board's Exception II to the initial decision further 
avers that the analysis of the testimony of and documents brought to 
the record by the other collateral witnesses for the Board, that of 
Dr. Sohn, Leslie McGrath, and Bucks County Children and Youth 
Services was either scant or omitted. 
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The Commissioner concurs emphatically with the Board • s own 
statement at page 47 of its appeal brief "!!!ere Q.Rjnio_n_s_ of profes
sional and lay witnesses who were not present, about what happened 
alone between [S.M.] and respondent, and about which one of them is 
lying, are not particularly probative or entitled to much 
weight.***" (emphasis in text) The Board suggests that the 
testimony of the professionals whom it called as witnesses, 
allegedly to counterbalance testimony by character witnesses called 
by respondent, such as Mrs. Poland and Richard Ghidro, contains 
"important evidence on relevant facts of which they had direct 
personal knowledge***" that are significantly probative "on the 
ultimate issues in dispute." (Board's Appeal Brief, at p. 48) In 
the Commissioner • s opinion, this argument is of dubious merit. The 
Board suggests the following are "facts" that impact on the ultimate 
issues of the case. 

For example, Leslie McGrath, the social worker 
who matched (S.M.] and respondent and met 
frequently with both of them and with [his mother 
P.M.], both before and after the allegations came 
[to] light, kept detailed records of the 
relationship, and her records contain important 
cont,..mporaneous statements by [S.M.]. by 
respondent and [P.M.] both before and at the time 
the allegations came to light. Those statements 
strongly negate any ill will, bias or motive to 
lie on the part of either [P.M.] [or] [S.M.]; and 
clearly establish that both genuinely liked 
respondent and that respondent too was impressed 
with [P.M.] as a mother. P-1 at 29-30; 33-34; 
37-38; T II 23 to T 11 27. It is further clear 
from these records that even after the incidents 
came to light, (P.M.]'s first and only desire was 
to terminate the relationship. She had no 
thoughts of anger or punishing respondent unt i 1 
much later, when she realized how much (S.M.] had 
been hurt emotionally by the indecent touchings. 
Compare P-1 at 44-45, 55 with P-1 at 101; see 
also T I 85-23 to 24 and P-27. 

(Board's Appeal Brief, at p. 48) 

The Board suggests "the views and objectivity" i.(Except ions. 
at p. 10) of these witnesses are evidential in determining 
credibility facts. The Commissioner would suggest that the Board is 
inferring from such testimony its version of the facts from the 
opinions of witnesses who, as he stated in his earlier decision knew 
little of the actual circumstances between S.M. and respondent. He 
reiterates that which he suggested in his decision dated March 6, 
1987 regarding the testimony of such "professionals." that is, that 
while both sides brought forward witnesses who had no "axe to grind" 
(Board's Exceptions, at p. 10), neither were their opinions more 
than conclusions based upon personal hypotheses or theories as to 
respondent's actions and motives since there were no eyewitnesses to 
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the allegations made by S.H. against respondent. He so finds 
recognizing that such evidence and testimony is largely hearsay and 
thus of little probative value in assessing credibility. (See also 
Commissioner's Decision~ ante.} 

By way of clarification of this point, the Commissioner 
notes that both Dr. Reinhart, respondent's psychiatrist, and 
Dr. Sohn, S.M. •s psychologist, testified that they believed their 
respective clients were telling them the truth in relating their 
interpretations of the facts underlying the charges herein. Both 
professionals were convinced of the veracity of their client's 
statements. 

Dr. Reinhart stated: 

A A psychiatrist has no absohte way of 
determining that his patient is telling the 
truth. But I do believe that in the course of 
on-going treatment of a patient a psychiatrist 
does have opportunity to make valid determina
tions about his patient. In this instance I feel 
strongly that this man has been candid and 
totally honest in his presentation of himself to 
me. (Tr. V-34-35) 

Dr. Sohn stated: 

Q You accepted what S.M. told you in terms of 
his being truthful about what happened with the 
Big Brother? 

A Yes. 

Q You didn't challenge it in any way? 

A Challenge it meaning did I talk to him about 
it and try and pursue whether this really 
happened or not? 

Q Yes. 

A We talked about it in the very beginning tin 
that regard and I judged based on not just what 
he said but how he was acting that something had 
occurred. (Tr. IV-99-100} 

However, at deposition, Dr. Sohn further stated: 

A What I mean is that [S.H.] was quite often 
the victim in the sense that he would not he 
did not see himself as a person in control of his 

I" 
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life. Things just happened to him rather than 
him accepting responsibility, feeling that there 
was some control that he had over things. 

Q I show you some more notes dated 1/28/82. 
There's a line across the middle of the page. 

I'm going to ask you to read that into the 
record, the part below the line. 

A "(S.M.] lied to Mother three times this 
week. She says she was furious. However, she 
has begun to realize that she has to be tough." 

(P-30, at p. 22) 

Thus, while the testimony of Dr. Sohn indicates that he 
believed, in 1982, that S.M. was being truthful with him, there is 
basis to believe that S.M. on more than one occasion lied as an 
avoidance technique. Further, by 1983, Dr. Sohn's testimony becomes 
increasingly unreliable in that S.M. himself denied information 
proffered in Dr. Sohn' s testimony, that is, that respondent took 
nude pictures of S.M. (See R-9, at p. 35) S.M., by contrast, denied 
ever having said that to Dr. Sohn: 

Q Did you ever tell anybody that John Eberly took 
pictures of you when you were naked? 

A No. 

Q Never? 

A Never. 

Q Did he ever take pictures of you when you were naked? 

A No. (R-9, at p. 35) 

Thus, while the Commissioner attributes little weight to 
the testimony and documents proffered by the collateral witness as 
to whether the conduct averred by S.M. to have taken place between 
him and respondent did in fact occur, the Commissioner did consider 
and weigh such testimony as that of Dr. Sohn in evaltiating bias, 
motive and reliability of the testimony of the principal witnesses, 
including S.M. and P.M. In this regard, he finds that Dr. Sohn's 
testimony establishes that S.M. •s testimony as to what happened is 
less reliable than that of respondent because S.M. apparently had a 
history of lying. 

As to the testimony of P.M., the Commissioner has again 
carefully perused the record for indicia that would lead him to a 
credibility finding different from that of the ALJ. He is convinced 
the ALJ's evaluation of her credibility is accurate. In addition to 
the reservations expressed in his earlier decision concerning why a 
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mother, concerned for her child's safety, would continue to permit 
overnight visits or even contemplate permitting that child to 
vacation out-of-state with an individual about whom she was 
suspiciou~A the Commissioner juxtaposes the inquiry, why would 
respondent risk susp1c1on as to his motive in walking into the 
family's bathroom while S.M. was showering having walked right past 
his mother upstairs to the bathroom if his intentions were anything 
other than innocent? Neither has it escaped the Commissioner's 
attention that S.M.'s younger brother had been molested by another 
individual after respondent was alleged to have improperly touched 
S.M. in the shower. That the mother of both children did nothing by 
way of action or allegation against respondent until after the 
incident concerning T.M. leads the Commissioner to question the 
mother 1 s judgment concerning respondent 1 s behavior toward S.M. Was 
she overwrought, suspicious of all male contacts with her sons 
following the episodes between T.M. and Charlie Grover? (See 
Initial Decision, ante; see also Tr. I-46-47.) 

Further, of particular concern in the record was the 
mother's nearly hysterical, "overbearing" character. (Initial 
Decision, ante) The Board itself acknowledges in its exceptions 
that "there is evidence that [P.M.] was an overbearing mother." 
(Exceptions, at p. 12) S M. 1 S own psychologist, Dr. Sohn, testified 
in deposition that part of S.M. •s problems in 1982 were related to 
his mother's overprotectiveness. (See P-30, at pp. 17-18.) In 
speaking of P.M. 1 S relationship with S.M., Dr. Sohn stated: 

A ***She had great difficulty believing that 
[S.M.] needed to do things on his own and always 
wanted to rescue him as I indicated previously. 
She could not come to grips with that notion that 
she had to turn it over to [S.M.] and what I did 
with Mother was to emphasize the avoidance that 
[S.M.] used, his way of not owning a problem by 
telling her that he would not tell her the truth 
about what was needed to be done in school and he 
was lying to her. In that way, it would get her 
to be more motivated to force him to do what was 
necessary. 

Q I want to make sure I •m getting this 
straight. r 

Are you in effect telling me that he was 
lying to her by not telling her about his 
problems in .school, that kind of thing or is 
that 

A I was using that -- I was saying that to 
her. He was avoiding and just not doing them. I 
wanted it to come across as strong as I could to 
her to motivate her. (P-30, at pp. 20-21) 
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Dr. Sohn further testified as follows: 

A With a great deal of reluctance, (S.M.] had 
mentioned to me that he had had some incidents 
with Big Brother John. He described incidents of 
being washed in the shower, being undressed by 
him and also being photographed by him. 

Q Photographed dressed or undressed? 

A Undressed. 
(P-30, at p. 34)(See also Tr. IV-103.) 

The Commissioner finds such in consistencies not only cast 
doubt on the credibility of Dr. Sohn and of S.M. but also raise 
questions as to the bias, motive or interest of P.M., an area the 
Board avers lacked careful analysis in the ALJ' s and Commissioner's 
decisions. The Commissioner finds, without engaging in a 
"psychological foray into personality theory" (Board's Exceptions, 
at p. 12), that P.M. may very well have compelled S.M. to make 
state- ments that either embellished what may have been innocent 
gestures on respondent's part or in fact were blatant falsehoods to 
accom- plish the purposes, goals and duties she felt as an 
"overprotective" mother. 

Accordingly, the Commissioner must (!gree with the ALJ that 
little weight is due the testimony of the professionals in the 
matter called to testify as to their opinions of what transpired 
between S.M. and respondent. Upon his independent review of the 
record, the Commissioner further finds P.M. incredible as well as 
Detective Battershell and Detective Armitage. 

Having thus reduced the matter to a comparison of the 
testimony adduced from S.M. and respondent, the Commissioner finds 
that respondent's version of the facts is the more credible. 

He reiterates the above analysis of the collateral 
witnesses in support of this conclusion. The testimony of P.M. and 
Dr. Sohn casts doubt on S.M 's emotional stability as well as that 
of the mother. Dr. Sohn's testimony further indicates that S.M. was 
known to lie. On the other hand, the Commissioner finds convincing 
the testimony of Richard Ghidro, another of respondent's Little 
Brothers, wherein he stated that it was, in fact, S.M. who preferred 
and requested to sleep in respondent's bedroom instead of in one of 
the rooms occupied by the other boys which is in accord with 
respondent's testimony. (See Tr. VI-51-53.) 

Q Did you ever talk to (S.M.] at all about 
where he might sleep in the house? 

A Yes. 
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Q Was there a room in that house that was --
you considered your room? 

A Yes, there was. 

Q And did the subject of whether [S.M.] could 
use that room ever come up between you and [S.M.]? 

A Yes. 

Q Can you recall that occasion, how it came 
about? 

A Yes. Me and Scott were sleeping over and we 
were sleeping on the couches downstairs and 
[S.M.] was sleeping upstairs and I asked him if 
he wanted to use my bedroom and he said, no I 
will sleep in John's room. 

Q You made it clear to him that was fine with 
you if he used your room? 

A Yes. 

Q And he turned you down? 

A Yes. 

Q Was there any more to the conversation than 
that? 

A Well, me and Scott asked him why? He didn't 
give us an answer and that was it. 

*** 
Q Did you ever get any notion about whether 
[S.M.] had a problem about sleeping alone or 
anything like that? 

A Only from the fact he didn't want to sle.ep 
in my bedroom and he said he wanted to sleep in 
John's room. I figured he might be scared. 

(Tr. VI-51-53) 

S.M. •s testimony conflicts with Richard Ghidro•s, both at 
the deposition and at the hearing: 

Q Now, you slept in his room, is that right? 

A Yes. 

Q Did you want to sleep in his room? 
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A Well, yes, but I wanted to sleep another 
place, but he told me I couldn't. 

Q Where did you want to sleep? 

A Rich Ghidro's room. 

Q I see. 

THE COURT: Who? 

THE WITNESS: Ghidro. 

Q Did you ever talk. to Rich about sleeping in 
his room? 

A No. 

Q Never? 

A No. 

Q Did you ever ask or speak to Mr. Eberly 
about sleeping in his bed, Mr. Eberly's bed? 

A I'm not -- I don't think so, but I'm not 
sure about that. 

Q How did it come about that you slept on the 
mattress? 

A He asked me where I wanted to sleep and I 
he said I will bring out a mattress for you to 
sleep on the floor. So, I said okay. 

Q Now, every time you slept over there you 
would start the night sleeping on the mattress? 

A Yes. 

Q Never started the night going into his be'"d, 
Mr. Eberly's bed? 

A No. 

Q Never? 

A No. (Tr. I-149-150) 

At deposition, S.M. testified: 

Q When you stayed over at Mr. Eberly's house, 
did he ever offer you the use of Richard's room? 
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Do you know what room I am talking about when I 
say Richard's room? 

A Yes. 

Q Was this available to you as far as you know? 

A Yes. 

Q You could have slept there if you wanted to? 

A He said it was Rich's room so I could have 
slept there but I wanted to, I asked him about it. 

Q Did you ever ask Rich about whether that was 
his room and he would object to you sleeping 
there? 

A No, I never asked Rich. 

Q Mr. Eberly, how many times did you ask him 
and did he tell you that you couldn't use that 
room? Every time you slept there? 

A No, I asked twice or three times. 

Q Always the same response? 

A Yes. 

Q You can't use that room? 

A Yes. 

Q What did he say? 

A He told me it • s Rich • s room and I couldn • t 
use it, so I had to sleep on the floor. 

(R-9, at pp. 69-70) 

Respondent's testimony was consistent with Richard GhidrG.'s: 

***I believe we went upstairs, again [S.M.] had 
been at my house and was familiar with it, and I 
asked [S.M.) where he wanted to sleep? 

Q What did he say? 

A He indicated that he wanted to sleep in my 
room in my bed. 

Q He knew about the other bedrooms upstairs? 
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A Yes. I called it to his attention that 
night again. 

Q Did you make those. either of them or both, 
available to him? 

A Yes. My indication to him was he could 
sleep wherever he wished. 

Q Were there any other options available to 
him? 

A Yes. There was a room with a bed in it that 
Rich used when he was there and again the 
hide-a-bed couch downstairs. 

Q What did he tell you? 

A He told me that he wanted to sleep in my bed. 

The Commissioner finds again 
respondent's recitation of the facts was 
particularly where respondent's testimony 
witness, Richard Ghidro. 

(Tr. V-119) 

in this instance that 
more reliable than S.M.'s, 
is corroborated by another 

The Commissioner finds further erosion in the reliability 
of S.M.'s testimony in his blatant admission at hearing that he lied 
on the occasion when he was to testify against respondent in the 
criminal proceedings wherein he stated: 

THE WITNESS: Yes, I did not remember then. 
After we got all done she got all the answer[s) 
to her questions she told me I did not have 
enough information to go into trial. 

THE COURT: But you told the woman you could not 
remember? 

THE WITNESS: Yes. 
i. 

THE COURT: Is that correct? 

THE WITNESS: Yes. 

THE COURT: Was that the truth? 

THE WITNESS: Yes. Well, no, it was not the 
truth. 

THE COURT: It was not the truth? 

THE WITNESS: Yes. 
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THE COURT: 
could not 
remember, 
point'? 

So, when you told the woman that you 
remember the fact is that you did 

is that what you're saying at this 

THE WITNESS: Yes. 

THE COURT: Thank you, no further questions. 
(Tr. I-185) 

On the other hand, except where the Board avers that 
respondent "confessed" before Detective Armitage or made 
"admissions" before Detective Battershell that respondent had given 
rubdowns to S.M. while the child was without clothing, a point that 
S.M. himself denies (Tr. I-153), or that he fondled S.M.'s genital 
area under the pretext of checking for a temperature or to see if he 
were wet, the testimony of respondent has been at all junctures one 
of denial as to any improper touching whatsoever. 

Q Did you ever touch [S.M.'s] genitals'? 

A I did not touch (S.M.'s] genitals at any 
time for any reason. 

Q Did you ever touch [S.M.'s] privates by 
checking to see if he had wet the bed while he 
was asleep? 

A I did not touch [S.M.'s] genitals, privates 
or whatever else you want to call them for any 
reason at any time. 

Q When Detective Armitage wrote down that you 
had said that, that was an untrue statement? 

A Call it what you may. 

JUDGE LAW: Well, he is asking you, sir. 

MR. SCHWERIN: Can we have clarification? Untrue 
that he did it or untrue that he said it. i. 

MR. CARROLL: Untrue he did it. 

A Untrue that he wrote it down? 

Q Did you do it? 

A Did I do it? Of course not. 
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Q And did you on another occasion while 
rubbing [S.M.], while rubbing his stomach because 
he complained of stomach problems accidentally 
hit his genitals? 

A No. 

Q That never occurred? 

A No. 

Q And you never told Detective Armitage that? 

A I did not as far as I can recall. 

Q And on February 16th did you tell Detective 
BattPrshell in response to a question about 
fon•iJtng [S.M.'s] genital area that you touched 
him to see if he was wet? 

A I believe -- all right let me back up. 

I have no recollection of those questions 
being asked me or my response to that particular 
question that meeting with Detective Battershell. 
I believe I so previously stated. (Tr. V-178-179) 

Having determined that the ~estimony of both Detective 
Battershell and Detective Armitage 1s incredible, that S.M.'s 
testimony is more fraught with inconsistencies than respondent's and 
in light of the possible bias and motive discussed above in the 
testimony of P.M., the Commissioner adopts, based on his independent 
perusal of the record, the determinations of the AW as stated in 
the initial decision as amplified by the Commissioner's earlier 
decision dated March 6, 1987 and as supplemented herein. 

The Commissioner would add that this is a case involving 
much conflicting testimony. Because the allegations concern 
incidents that occurred without eyewitnesses, the matter is made 
more difficult. In evaluating the testimony and evidence, it must 
be borne in mind that the burden of proof in a tenure". matter lies 
with the Board to establish by a preponderance of credible evidence 
in the record that respondent is guilty of conduct unbecoming a 
teaching staff member. The ALJ below found that the principal 
witnesses on behalf of the Board were not credible. After 
conducting what now amounts to two independent reviews of the record 
and based upon all of the above, as well as that discussion 
expressed in his March 6, 1987 decision, the Commissioner is firmly 
convinced, as was the AW. that the Board has failed to meet its 
burden. 

In a matter of this kind where credibility determinations 
are significant in assessing and assigning weight to testimony and 
documents proffered by a great number of witnesses, the Commissioner 
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has been mindful of his duty to give deference to the ALJ's 
findings, in that he had a first-hand opportunity to observe 
witnesses and to evaluate their credibility. See In l:e Masiello, 
supra, at 606. See also Quinlan, supra. He is also mindful of 
respondent's eighteen years of unblemished service in the teaching 
profession in New Jersey since 1969. 

Accordingly, for the reasons stated in the initial decision 
as supplemented and modified concerning the appropriate standard of 
review herein, the Commissioner affirms the recommended decision of 
the Office of Administrative Law, as well as the eleven motions 
related to these tenure"charges. The Commissioner directs that the 
herein tenure charges against John Eberly be dismissed with 
prejudice. It is further directed that the Board of Education of 
the Township of Ewing forthwith reinstate John Eberly to his former 
teaching position, if it has not already done so, together with all 
back pay withheld, fringe benefits, annual salary and/or adjustment 
increments and all other emoluments due and owing as a consequence 
of these proceedings. The Commissioner further directs that 
respondent's annual salary and/or adjustment increment be restored, 
thereby disposing of the matter in John Eberly v. Board of Education 
of the Township of Ewing, Mercer County, OAL DKT. NO. EDU 8262-86. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

October 21, 1987 

r. 
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OAL DKT. NO. EDU 6758-85 

IN THE MATTER OF THE TENURE 

HEARING OF JOHN EBERLY, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

EWING, MERCER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON MOTION 

For the Board, David W. Carroll, Esq. 

For the Respondent, Greenberg & Prior (Karen L. Jordan, 
Esq., of Counsel) 

This matter having been opened before the Commissioner on 

November 24, 1987 by counsel for the Board through a Motion for Stay 

of the Commissioner's Decision on Remand dated October 21, 1987, 

which reaffirmed his original decision in this tenure matter dated 

March 6, 1987 and again ordered respondent reinstated to his tenured 

teaching position with back pay and all increments restored 

effective October 21. 1987; and 

The Commissioner noting the Board • s previous Motion for 

Stay concerning the same issues on which the Commissioner rendered a 

Decision on Motion dated April 13, 1987 denying said Stay and on 
i, 

which the State Board of Education in a Decision on Motion dated 

July 1, 1987 granted the Ewing Township Board's Motion to Stay, 

reversing that portion of the Commissioner's decision of April 13, 

1987 which directed payment of salary to respondent for the first 

12.0 days of his sus pens ion plus one month's salary withheld by 
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authority of the ALJ due to delays in hearing attributable to 

respondent but which further denied respondent's cross-motion for 

reversal of that portion of the Commissioner's April 13 Decision on 

Motion which permitted the Board to continue respondent's suspension 

during the pendency of the appeal to the State Board; and 

The arguments of the parties on the instant Motion for Stay 

having been made in their respective briefs; and 

The Commissioner noting the Board's argument that N.J.S.A. 

18A:6-l4 and 18A:6-9 require, during the pendency of an appeal to 

the State Board of a Commissioner's decision dismissing tenure 

charges, that respondent's salary should be continued along with his 

suspension but any other back pay should be stayed pending a final 

decision of the State Board, thus preserving the status g_yg pending 

the appeal; and 

The Commissioner noting the Board's contention that should 

respondent prevail on appeal he can readily be made whole, including 

the five months' pay and a restoration of his increments, whereas if 

the stay is not granted and the Board ultimately prevails on appeal 

with a penalty of dismissal, respondent will have been unjustly 

enriched, necessitating arduous recoupment proceedings; and 

The Commissioner noting the Board • s conclusion that 

particularly in light of the State Board's July 1, 1987 Decision on 

Motion, the Commissioner should now stay his directive that 

respondent be paid all back salary and withheld increments, pending 

appeal; and 
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The Comliliss iorie r additionally noting respondent • s argument 

that the Commissioner • s decision in this matter should be enforced; 

and 

The Commissioner noting 

doctrine of the law of the 

Commissioner's decision on this 

respondent's argument that the 

case should not control the 

Motion for Stay pending appeal 

because circumstances have changed inasmuch as the Board's earlier 

Motion for Stay and the Commi ss ione r 's Decision on Mot ion thereto 

were based on the Commissioner's determination of the case 10 chief 

dated March 6, 1987 and further that since July 1. 1987, the date of 

the State Board Decision on Motion, the case in chief has been 

remanded to the Commissioner for reconsideration using a different 

standard of review, thus requiring that this application for Stay of 

the Commissioner's Decision on Remand be considered anew; and 

The Commissioner noting respondent's argument that :he 

construction of the statute in question, ri_d .. ±JL 18A:6-l4, as 

applied by the Commissioner in his earlier stay, is in conflict with 

at least two other provisions of school law, averring first that 1t 

is not clear whether the Board has authority to continue a 

suspension once there has been a final determination by the 

Commissioner of Education since only the Commissioner has authority 

to issue a final decision pursuant to N.J.S.A. 18A:6-9 and 6-25. and 

averring, moreover, that these two statutes require that a final 

decision is binding unless it is reversed on appeal and further 

because the language concerning the Board's ability to continue a 

suspension on appeal is permissive, not mandatory: and 
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The Commissioner noting respondent's argument that the 

Board cannot meet the standards for a Stay of the Commissioner's 

decision as set forth in such cases as Walldov v. Board of Education 

of the Township of East Brunswick, decided by the Commissioner 

May 10, 1985, Decision on Motion October 31, 1985, aff'd State Board 

November 6, 1985, dis. N.J. Superior Court, Appellate Division 

February 26, 1986 in that it is unlikely that the Board will succeed 

on the merits of its appeal since the Commissioner has twice 

exonerated him and that no irreparable harm will result to the 

district's educational program or otherwise in reinstating 

respondent in the middle of a school year nor in paying him bacll: 

wages; and 

The Commissioner noting respondent's argument that any harm 

to the Board is less than the harm to respondent if he is once again 

denied reinstatement, averring that it is unreasonable of the Board 

to insist that he be denied the benefit of a second Commissioner's 

decision in his favor and that there would be no harm to the public 

interest should the directive of the Commissioner be enforced; and 

The Commissioner further noting respondent's conclusion 

that the Board's Motion for a Stay of the Commissioner's decision be 

denied; and 

The Commissioner taking official notice of and 

incorporating herein the Petition of Appeal filed by Mr. Eberly on 

November 19, 1987 challenging the denial of his increment for the 

1987-88 school year. the sole basis for which, he avers, is the 

pendency of the aforesaid tenure proceedings; and 
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The Commissioner noting Mr. Eberly • s argument there in that 

the denial of the 1987-88 increment while tenure charges are pending 

amounts to a double penalty for the same alleged offense; and 

The Commissioner noting Mr. Eberly's suggestion that the 

Commissioner's Decision on Remand dated October 21. 1987 in the 

instant tenure case be amended to add a provision restoring 

Mr. Eberly's increment for the 1987-88 school year. thus including 

this increment issue as part of the final decision of the 

Commissioner or on any appeals the Board of Education might purs~e; 

and 

The Commissioner further noting the Board's Answer to said 

Petition of Appeal averring that the grounds and proofs on the 

tenure charges are sufficient as a matter of law to uphold the 

Board's action to withhold Mr. Eberly's increment for l'l87-88 3nd 

further agreeing to the suggestion of Mr. Eberly that an order issue 

from the Commissioner modifying the Commissioner's October ;::t, l'l87 

Decision on Remand provided that the order also make clear that the 

Board's previously filed Notice of Appeal and Motion for a Stay are 

applicable with respect to all increments withheld, including the 

1987-88 school year; and 

The Commissioner having reviewed the standard of review as 

to granting or denying a stay as well as having reviewed the exact 

language of the statutes in question; and 

Inasmuch as the State Board, in its Decision on Motion in 

this matter dated July 1, 1987 reversed that portion of the 

Commissioner's Decision on Motion in this matter dated April 13, 
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1987 that directed payment of salary to respondent for the first 120 

days of his suspension plus one month's salary withheld by authority 

of the Administrative Law Judge because of delays in hearing 

attributable to respondent and granted same, albeit without 

explanation as to the merits of the arguments raised QY the 

Commissioner, thus prov~ding no direction as to its rationale for 

its reversal, the Commissioner feels bound to grant the stay herein 

based upon the State Board's earlier precedent; and 

The Commissioner further denies the suggestion of the 

parties to amend his Decision on Remand dated October 21. 1987 to 

add a provision restoring Mr. Eberly's increment for the 1987-88 

school year because he explicitly anticipated and directed in the 

same decision that 

***the Board of Education of the Township of 
Ew1ng forthwith reinstate John Eberly to his 
former teaching posit ion, if it has not already 
done so, together with all back pay withheld, 
fringe benefits, annual Salary and/or adjust~nt 
increments and all other emoluments due and owing 
~~onseguence of these proceedings*** 
(emphasis supplied) (Slip Opinion, at pp. 26-27) 

thus including the restoration of any increments withheld for the 

1987-88 school year; and 

It is further noted that should the Commissioner's Decision 

on Remand be upheld by the State Board, all salary. emoluments and 

benefits for which Mr. Eberly would have been entitled had he not 

been the subject of the instant tenure charges will be restored by 

operation of statute N.J.S.A. 18Ai6-14; now therefore 
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The Commissioner directs a Stay of his Decision on Remand 

dated October 21, 1987, pending appeal to the State Board. in 

conformity with the State Board's Decision on Motion dated July 1. 

1987 concerning the instant appeal. 

IT IS SO ORDERED this 8th day of December 1987. 

/) !lnjA -
~S~ OF EDUCATION 

December 8, 1987 

DATE OF MAILING - DECEMBER 8, 1987 
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~tatr uf Nrw 3Jrrurn 

OFFICE OF ADMINISTRATIVE LAW 

HARRY J. COTYK, 

Petitioner, 

v. 

ESSEX COUNTY VOCATIONAL 

BOARD OF EDUCATION, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU -1338-86 

AGENCY DKT. ~0. l93-5/36 

Wayne J. Oppito, Esq., for petitioner 

Nathanya G. Simon, Esq., for respondent (Schwartz, Pisano, Simon ~ Edelstetn, 
attorneys) 

Record Closed: December 17, 1986 Decided: February 2, 1987 

BEFORE DANIEL B. MC KEOWN, ALJ: 

Harry J. Cotyk (petitioner) employed by the Essex County Vocational IJoard of 

Education (Board) as a cooperative industrial education coordinator claims the action of 

tile l3oard taken by which a salary increment for 1986-87 was withheld from him is 

arbitrary, capricious and unreasonable in that the increment was withheld without a 

reasonable basis in fact and it was withheld in violation of the Board's own poli<!y 

l'egarding evaluation of 1ts professional starr. Petitioner seeks an Order from the 

Commissioner of Education by which the Board would be directed to grant him a 1986-H7 

salary increment. After the Commissioner transferred the matter to the Office of 

Administrative Law as a contested case under N.J.S.A. 52:14F-l a prehearing 

conference was conducted August 18, 1986 and the matter was scheduled and heard 
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:-lovember 6, 1986 at the Office of Administrative Law, "'ewark. The record cto~ed 

::>ecember 17, 1986 upon receipt of the Board's letter memor~tndum in <;upport of 1!' 

position. \ transcript of testimony at hearing i'l not plirt of this record. 

follows: 

On April 30, 1986, the o;uperintendent advise<'! petitioner in writin~ 1.1-•il ·1..; 

Please be advised that on \1onday, ·\pril 28, 1986 the Bol!rd of 
Education voted to withhold your salary ndjustment and employment 
increment for the 1986-87 school year. -\ccordingly. your salary for 
the 1386-87 school year will be the same qs tile 1985-86 school year. 

The reasons for the withholding of the salary adjustment 1~<l 
employment increment are unacceptable classroom manflgement Rnt! 
instruction, inability to demonstrate success in your metllodology and 
techniques of job placement for students. 

Teaching staff members, which by definition at ~.J.'l.A. 18.-\:H ncl•J ~,,, 

petttioner as a cooperative industrial education coordinator, are not quto.n 1t1~ Jc:. 
entitled to ;;alary increments. The det~rmination to withhold 'alary incre.11ent; i; 1 

matter of managerial prerogative which has heen delegated t>y the Legi>lature to lo·~·tl 

bo11rds of education, Bernards Twp. Bd. of Ed. v. Bernards Twp. £due .. \ssoc •• 79 'LJ .. l\1. 

321 (1971). ~· 18A:29-H provides in part: 

\ny board of education may withhold, for inefficiency or other good 
Cfluse, the employment increment or the adjustment increment, or 
both, of any member in any year by recorded roll call majority vote 
of the full membership of the board of education. It shall be the duty 
of the board of education, within 10 days, to give written notice of 
such action together with reasons therefor, to the member concerned 
••• 

The determination of an employing board of education to withhold salary 

increments from a teaching staff member may not be reversed unless the action is found 

to be arbitrary, without rational basis or induced by improper motives. Kopera v. \\'est 

Orange Bd. of Ed., 60 !'!d: Super. 288 (App. Oiv. 1960). The only question open for review 

when 11 board witllholds an increment is whether the board had a reasonable basis for its 

f'lctual conclusions. One who challenges the !l.ction of a board to withhold a salary 
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increment carries the ultimate !:>urden to demonstrate that the complained of withholding 

was arbitrary, capricious or unreasonable because the board did not have a reasona!:>le 

basis for its factual conclusion and that he earned the salary increment. The scope of 

review under the Kopera standard is to determine whether the underlying facts were as 

those who made the evaluation claimed and whether it was reasonable to conclude as they 

did based upon those facts, bearing in mind that they are the experts, that the affected 

person did not earn a salary increment. If petitioner establishes the Board acted wi t~out 

a reasonable basis, such proof gives rise to the presumption he earned the controverte•1 

increment. 

The facts not in dispute between the parties and as established tly 11. 

preponderance of credible evidence are these. The Board of Education operates five 

"campuses" or schoolhouses; Sussex Avenue, North 13th Street, Bloomfield, Irvington, and 

West Caldwell. During petitioner's 19 years employment with the Board, he had been " 

machine shop teacher and for the past 11 years he has been one of five cooperative 

industrial education coordinators employed by the Board. He is presently assigned to U1e 

Sussex Avenue schoolhouse where he was transferred in 1983 from the North 13th Street 

school which he had served as coordinator from 1975 to 1983. The Sussex .-\venue scho0l is 

located in downtown Newark. Petitioner, as cooperative industrial education coordinator, 

is obligated to coordinate efforts between school and industry to place senior pupils 1n 

;J>~rt time jobs. He is also obligated to attract students to the cooperative industrial 

education program, teach related vocational subjects, and to locate potential posi lions of 

employment for seniors at local employers. 

Dr. William Harv~y, who assumed the superintendency of the Essex County 

Vocational S<!hools on January I, 1984, testified that the Essex County Vocational School 

system serves the whole of Essex County 'Nith the purpose of educating young people to be 

contributing members of society by teachers training them in saleable skills. In this 

regard, Dr. Harvey testified that cooperative education is extremely important because 

the pupils in this program participate not only in schools but in gainfUl employment. Dr. 

Harvey explained that not only does cooperative industrial education assist pupils in the 

theorical learning process, it also provides them with the opportunity of acquiring and 

keeping jobs. 
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Dr. Harvey noted that when he became superintendent in January 1984. !I critical 

problem he had to face was that only 25 percent of the senior pupils were being placed in 

jobs. Or. Harvey found this percentage to be unacceptable in light of the purpose of the 

schools. OJring :>tay 1984, Robert Fishbein was engRged !>y the Board to be the director of 

supplement<II services. One of his major tasks, aside from his tasks in special educ11tion. 

pupil attendance, guidance, media and interscholastic activities, was to. strengthen the 

cooperative industrial education program in terms of having more senior pupil> olaced i:1 

jobs. Fishbein, with the approval of the BoArd and the superintendent. ;Jrep11rerl q fiv•' 

year plan (see J-13) by which senior job placement expectations ·Nere r11.ised fro:n the then 

existing 25 percent level to 50 percent for 1984-85, 60 percent f<:Jr !985-~~. 70 ;Jer~ent r." 

1986-87, 80 percent for 1987-88, and 90 percent for 1989-90. 

Fishbein provided assistance to all cooperative industrial education coorC:inctt·)r' 

by way of meetings and workshops to implement this five year plan. \.fe tnsttt•Jted n 

'TlOnth!y reporting system in 1984-85 by which 11.11 COOperatiVe tndustr[·i] i>dUC·ttion 

coordinators reported to him the success rate of senior pupils being placed in ;:·1i'1f•ll 

employment. At the very beginning of 1984-85 when the 50 percent quota WliS ~--tablishe-1 

as the standard to be met, Fishbein met with petitioner 3nd all other coordinllt x« .tn-: 

expressed concern over the then existing low rate of plAce>nent. -\ccor•linq;Jv. tl: 

coordinators knew of the increasing quotas of senior pupil place-nents ;..thich had to 'Je r:1et 

over the next five years. In fact, going into the 1984-85 academic ye11r, petitioner's rllt" 

of ;:>lacement of seniors at the Sussex Avenue facility was among the lowest pl'icement 

rates or the five schoolhouses and was a source of concern to both Fi>hbein >tnd )-. 

Harvey. His professional improvement plan for 1984-85 provided th!lt petitioner ;houlrl 

strive to establish new contacts for placement, aim to increase placement of semors, •u'.J 

plan to teach five instead of two period of related voeational subjects to C'ooperat t ve 

industrial education pupils. (J-15). 

During the 1985-86 academic year, petitioner and all other cooperative industri.U 

education coordinators knew they were bound by the 60 percent senior pupil JOb placement 

standard. Tt,ey fllso knew that failure to achieve 60 percent pupil placement :nay result in 

no salary increment. On December 4, 1985, petitioner wrote to Fishbein and advised tn 

part as follows: 

In ·TIY opinion specific objective number I discussed at our meeting on 
:-<ovember 22, 1985 (60% placement of senior class) is unrealistic. 
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1 am being held accountable for the teRching done in the shops, the 
ability and/or desire of the students to learn, the attitude of the 
students and other factors over which I have no control. 

To withhold my increment for the actions of others is unfair to say 
the least. 

This is my eighteenth year with Essex County Vocational Schools and 
my eleventh year as a C.!.E. coordinator. During my seven year~ as 
coordinator at the North Thirteenth St. School I plaeed more students 
than any other coordinator in our system at that time • • • 

(.J-2) 

Dr. Harvey admits that the North 13th Street sehool coordinator always has a 

high rate of senior job placements. Nevertheless, his goal is to ensure that >enior pupth ,., 

the cooperative industrial education program throughout the district recetve >ktll' 

necessary to acquire employment, secure employment, and learn how to retain 

employment. 

During the course of 1985-86, Fishbein met with all coordinators L"egardi ng the 

then applicable 60 percent placement quota necessary for them to reach. He rH't 

individually with petitioner in September and again November, 1985 and he had J~OJD 

'lleetings with the coordinators in January, 'VIarch and :vlay 1986. The principal ·)f the 

Sussex facility, Andre Haug, met with petitioner on November 7 and 22, December 7, 

1985, :Vtarch 8, April 7 and thereafter to follow up on Fishbein's meetings with petitioner 

and his quota. During the course of the 1985-86 academic year, both Fishbein and Hau.; 

observed petitioner's performance in the teaching of the vocational related classes. 

On April 8, 1986, Haug met with petitioner to discuss a recent observation on 

April 7 and evaluation (J-3) or petitioner's performance. At the time, petitioner had 

placed 7 of 53 seniors he was assigned in jobs, a rate of approximately 13 percent. (.J-L7l. 

Haug concluded that petitioner's performance was unacceptable in classroom instruction, 

management and work habits. Haug suggested to petitioner that he 

I. Set daily and monthly goals for the acquisition of job sites and student 

placement. 

2. Utilize to a greater extent community service groups and organizations. 
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3. Arrange for business and industry representatives to intervie·N ~tudents on 

a monthly basis. 

4. -\rrange field trips (minimum of four per year) to industries where there is 

placement potential. 

In the annual summary evaluation (J-3) of April 8, 1986, Haug recommended in 

writing, known to petitioner, that petitioner not receive a salary increment f.:lr 1986-37. 

Haug identified petitioner's deficiencies as follows: 

1. An inability to maintain a positive mental attitude regarding the need I•) 

place >ill or at least 60% of his C.!. E. students. He tends to vi•m1!li"e tl" 

as a goal which cannot be attained and tends to hold 1l low expeet tti•)n 

level for student placement. 

2. He has been unable to "track" his performance regarding plaee11ent md 

therefore, is not able to sublstantiate his efforts with any raw rl!!t 1 in 1n 

effort to establish a procurement rate for placement in job sitP fl<'•;•tl>lti m. 

:l. He has not de'Tlonstrated what I would define as the !Runehinr; of 

''a'fgressive and perservering effort" by which he might drastically i·npr•JV" 

hi;; procurement level. 

The superintendent, who concurred in the principal's recommendation that 

petitioner not be granted a salary increment, advised petitioner by letter (J-4) dRted -\;>ril 

17, 1986 that the Board would discuss withholding an increment for 1986-87 on ,\pril ~8. 

1986 and that absent a contrary request from him the matter would be discussed ;>rivately. 

On April 17, !986, petitioner wrote (J-5) the principal and stated, among other things, thRt 

The unemployment rate for the Newark area is about 50%. Jobs are 
in short supply. The conservative administration in Washington has 
made many budget cuts. They did not eliminate the summer youth 
employment program in Newark or Essex county. I think [itl says 
alot when the present administration in Washington keeps this type of 
program when they believe, at best, that the Federal Government 
should be the employer of last resort. 
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During my seven years as a coordinator at the North Thirteenth St. 
School 1 placed more students than any other coordinator in our 
system at that time. Also, at that time, we were under no pressure 
to place a certain number of students. The placement at the Sussex 
_-\ve. school has always been low. I have been assigned to this 
bUilding a few years. There were four other coordinators here before 
·ne. 

I have placed students on 19 jobs. I have sent 20 others on interview 
and I have 10 students on work study. 1 feel I deserve my increment. 

In the same letter, petitioner complains that he also was expected to teach l:? 

cooperative office education students in his related clas:> for which he is not certifie<:l t<) 

teach. After the Board met April 28, 1986, the superintendent advised petitioner in 

"'riting (J-6) as stated above that it withheld a salary adjustment and employ·nc>n~ 

increment from him for 1986-87 and the reasons therefor. 

Petitioner's affirmative proofs regarding his allegation that the Board's 11ction :., 

arbitrary, capricious, and unreasonable centers upon his view that a 60 percent plaeement 

rate is, in the circumstances of the Sussex Avenue school, unreasonable. Petitioner 

testified that as a general rule the attitude of his pupils is negative regarding e~nvloy"llent 

at •ninimum wage; many employers in the Sussex _<\venue school area have had '"lq•J 

experiences with pupils because of the pupils' negative attitudes; Sussex _\venue tJUptl> 

··• • • just don't have the training • * *" to secure and hold employment and, as 

eKamples, petitioner says SusseK Avenue pupils cannot identify 1/16, t/32, tl54 inehes; that 

e:nployment opportunities in Newark are limited to those areas only serviced oy biH 

routes and bus routes are in scarce supply; and, other coordinators who did not achieve 60 

percent pupil placement did, in fact, receive their increments. 

In regard to two other coordinators who did not achieve 60 percent placement 

rates, the superintendent explained that they were awarded salary increments even though 

they did not achieve 60 percent placement because both coordinators had recently been 

assigned to their respective schools. Petitioner, to the contrary, had been at the SusseK 

Avenue school since 1983 and in the superintendent's view he should have made more 

progress towards greater placement than he has. 

While I recognize petitioner testified no one observed him during 1985-86 teach 

in the related class, I am more persuaded by the testimony of Principal Haug that he did 

observe petitioner teach a related class on April 7, 1986 and prepared his evaluation of 
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that observed performance and annual evaluation based on that observation and upon hi-; 

meetings with petitioner throughout the year regarding cooperative industrial educ1tion 

goals. 

:-lo proofs were offered by petitioner to show how the Board. 11s he ll.llege-;. 

violated its policy regarding the evaluation of professional staff in ter<n'i 0f t'1<> 

withholding of the salary increment. -\ccordingly, this allegation i~ hereby dismi>~ed wtt:J 

prejudice. 

DISCUSSION AND CONCLUSIONS 

'.Vhile an essential reason the Board determine to withhold a .;al<~ry tncre~·'nt 

from petitioner for 1986-87 is his failure to place 60 percent of his senior ~oop<>ntiv<? 

industrial education pupils in jobs, there are other reasons expressed by the suo.,rintenr1ecll 

(J-6) of April 30, !986, regarding that action. The superintendent advised that t~1e <•thtrv 

increment was withheld because of (l) unacceptable classroom mfln!I'(E'"nent. • ~' 

unacceptable classroom instruction, (3) inability to demonstr<~te mccess in ;>ettti•)np·' 

methodology of job i)lacement for students, and (4) inability to demonstr<tte succ<'~' ':1 

petitioner's techniques of job placements for students. Obviously, these defictPncie-; ;II 

led to the result of approximately 13 percent of petitioner's pupils being ;Jlaced in JOO" ·n 

or about April 1986. While it is true other coordinators who did not reach the 60 perce~t 

[>lacement standard were awarded salary increments, that fact st1111ding by itself does not 

establish any unlawful discrimination by the Board against petitioner in favor of the othN 

two coordinators. The superintendent explained that those two persons had just heen 

assigned to their schools while petitioner has been at the Sussex Avenue fRcility o;lnce 

1983. It is reasonable to believe that in a three year period petitioner would have 

managed to secure sufficient job contacts in order to carry out the goal of t lle 

cooperative industrial education program and place a more significant number of pupils tn 

jobs than he has. 

Petitioner's explanation that the pupils have a negat1ve attitude, or attendance 

problems, or lack of transportation, or poor skills, or the employers refuse to employ the 

pupil< because of prior bad experiences is rejected. It is petitioner's function as part of 

the teacher corps of the Essex County Vocational SChool system to identify such problem., 

and to take appropriate steps to remedy whatever perceived deficiencies in the pupil'> he 

discerns. While petitioner was quick to point out the deficiencies he perceives in the 
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;>upils, he was not equally as quick to point out corrective actions he has taken to 

overcome those perceived deficiencies. 

-\pplying the Kopera standard of review to the facts of this case, I must 

CONCLUDE that the Board of Education had, in fact, a reasonable basis upon which to 

withhold petitioner's adjustment and salary increment for 1986-87 pursuant to its authority 

at ~· 18:\:2!H4. It is the Board's judgment whether petitioner earned a salary 

increment. It determined he did not ancl on this record the Board did not arrive at that 

juugment in an arbitrary manner. Accordingly, I CONCLUDE petitioner has f'liled in 'li'l 

burden of proof to establish the Board did not have a reasonable basis in fact upon which 

to take the controverted action and I also CONCLUDE petitioner failed to establish by a 

preponderance of credible evidence that he was entitled to the adjustment 'ind 'l'llilry 

increment otherwise withheld from him by the Board . 

. -\ccordingly, the Petition of Appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejected ':ly the 

COMMISSIONER Of' THE DEPARTMENT OP EDUCA'nON, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. How<!ver, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

'I.J.S.A. 52:148-10. 

I hereby FlLE my Initial Decision with SAUL COOPERMAN for considei"ation. 

DAT'E. ( 

Receipt ~knowledged: 

~\:.: ···- <f..;/.--... 

DATE DEPARTMENT OF EDUCATION 

Mail':;;;) Parties: 

DATE 
FEB 5 i:3c7 

---.~/ //1/ 
~~ . . . y 

·~. ·~_IJ 1 

/ 

OFFICE OF ADMfNISTRATIVE LA IV 

sc 
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HARRY J, COTYK, 

PETIT!ONER, 

IJ. 

BOARD OF EDUCATION OF THE ESSEX 
COUNTY VOCATIONAL SCHOOLS, ESSEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Off ice of 
Administrative Law have been reviewed. Exceptions were timely filed 
by petitioner in accordance with N.J.A.C. l:l-16.4a and b. The 
Board's reply was untimely. however. 

Petitioner avers in his exceptions that the AW erred in 
determining that the Board's action to withhold his increment was 
not arbitrary or without a rational basis. He asserts that it is 
patently unfair to hold him accountable for circumstances beyond his 
control and cites [anella v. Wash,itlgton Twp. Bd. of~. 1977 ~L.D .. 
383 in support thereof and avows that his inc~ement should not have 
been withheld for the high unemployment in the Newark area or the 
inability of his students to maintain employment once secured. He 
reiterates his argument that he was singled out for increment 
withholding (J-8, 9) and that the four reasons for the withholding 
enumerated by the ALJ in the initial decision, an~e. are all 
dependent upon one underlying reason, namely, his failure to place 
60% of his students in jobs. 

Upon review of the record and petitioner's except ions, the 
Commissioner is unpersuaded that the AW erred in his determination 
that the Board's action was not arbitrary or without rational 
basis. In the Commissioner's judgment, petitioner has failed in his 
burden to demonstrate that the Board did not have a basis for its 
factual conclusion that his performance did not warrant the reward 
for meritorious service that a salary increment represents. 
Bernards Tw~Bd. of Ed., supra 

As dictated by Kopera, supra, it is not the role of the 
Commissioner to substitute his judgment for that of the Board. 
absent a showing of improper motivation or lack of rational basis to 
its action. It is clear from a review of the record that the ALJ 
was fully cognizant of the appropriate standard of review and the 
Commissioner concurs with him that the Board's withholding action 
was not reached in an arbitrary manner, given the factual 
circumstances of the matter and notwithstanding petitioner's avowal 
that circumstances were beyond his control. In the Commissioner's 
judgment, it was both rational and well within a Board's 
legislatively granted prerogative to find petitioner's continued 
unacceptable performance for job placement and related instruction 
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as riot meriting a salary increase, even assuming arguendo that the 
unemployment rate is high in Newark or that public transportation is 
not particularly suitable or that other staff were not held 
accountable to a 60t placement rate. 

There are undoubtedly numerous difficulties in placing 
students in jobs in the Newark area as argued by petitioner which 
could well serve to mitigate against one's meeting a 601. job 
placement standard. However, a careful review of the record does 
not demonstrate that petitioner's increment was withheld because he· 
was arbitrarily held ac.countable to a rigid, inflexible placement 
standard of 601.. Rather. the record demonstrates that even before 
the five-year plan setting performance standards for placement was 
in effect, concern existed over his placement rate. Thus, for three 
consecutive years, 1983-84, 1984-85, and 1985-86, concern existed 
over petitioner's success with job placements, both the numbers of 
students and new job sites. (J-3, 15 and 16) 

Petitioner's 1983-84 evaluation {J-15) notes that his 
placement rate was very high in his previous assignment and it 
points out that transportation and job opportunities are problematic 
at the Sussex Avenue facility. Nonetheless, increases in placement 
of seniors and new placement contacts are identified as areas in 
need of improvement. While petitioner's 1984-85 evaluation notes 
improvement in placement over the previous year, areas in need of 
attention/improvement continue to focus on increasing performance in 
job placement of students. (J-16) The concerns relative to 
petitioner's job placement success appear to culminate in April 
1986, the second year of the district's five-year plan designed to 
improve job placement, when his placement rate dropped to 
approximately 131.. J-3 reads in pertinent part: 

There is an obvious need to successfully place 
our seniors in jobs by virtue of the fact that 
firstly, we are an institution in the business of 
doing just that and secondly, this has been an 
established and reinforced priority for co-op 
coordinators within this system for the past two 
years. 

Because of this emphasis which has been the 
subject Of at least two conferences with C.I.E. 
Coordinators this year, it has become my [the 
principal's] expectation for Mr. Cotyk to 
demonstrate an ability to meet the ongoing 
challenge of job placement. 

While Mr. Cotyk' s total placements for the year 
total 19 out of 54, I must indicate that at this 
time, only 7 students are currently employed. 
Several students have either quit their jobs or 
have been fired and one has transferred to 
another school. Because of the attrition of 11 
students from viable job sites, I can only 
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conclude that the students were not appropriately 
matched to their work stations or in some 
instances, they demonstrated poor work habits. 
In either case it is incumbent upon the C.I.E. 
Coordinator to focus upon this as a problem and 
demonstrate the initiative to reinforce the 
students' improvement of work habits. 

*** 
B. Mr. Cotyk's areas of weakness are: 

1. An inability to maintain a positive 
mental attitude regarding the need to place 
all or at least 601 of his C.I.E. students. 
He tends to visualize this as a goal which 
cannot be attained and tends to hold a low 
expectation level for student placement. 

2. He has been unable to "track" his 
performance regarding placement and 
therefore, is not able to substantiate his 
efforts with any raw data in an effort to 
establish a procurement rate for placements 
and job site acquisition. 

3. He has not demonstrated what I would 
define as the launching of "agressive (sic) 
and persevering effort" by which he might 
drastically improve his procurement level. 

(J-3) 

In light of the above, the Commissioner concurs with the 
AW' s conclusion that it is reasonable to believe that in a three
year period petitioner would have managed to secure sufficient job 
contacts in order to carry out the placement goal of the C. I.E. 
program and to place a more significant number of pupils than he has 
achieved. (Initial Decision, ante ) Moreover, nowhere in the 
record does petitioner document what steps within his control he 
took to offset difficult circumstances in job placement that may be 
beyond his control which would demonstrate the Board's action to be 
arbitrary. Nor does he demonstrate that the firings or lack of 
initial placements were in fact due to factors beyond his control. 
What is advanced are generallzations about negative attitudes, poor 
transportation, poor skills, etc. In this respect, the Commissioner 
concurs with the principal that petitioner fails to substantiate his 
placement efforts. Moreover, he concurs with the ALJ that: 

Petitioner's explanation that the pupils have a 
negative attitude, or attendance problems, or 
lack of transportation, or poor skills, or the 
employers refuse to employ the pupils because of 
prior bad experiences is rejected. It is 
petitioner's function as part of the teacher 

639 

You are viewing an archived copy from the New Jersey State Library.



corps of the Essex County Vocational School 
system to identify such problems and to take 
appro~riate steps to remedy whatever perceived 
defic1encies in the pupils he discerns. While 
petitioner was quick to point out the 
deficiencies he perceives in the pupils, he awas 
not equally as quick to point out corrective 
actions he has taken to overcome those perceived 
deficiencies. (emphasis supplied) 

(Initial Decision, ante) 

Thus, in the Commissioner's judgment, the issue in this 
matter is not so much a failure to meet a 601 placement standard but 
rather that a 131. job placement rate is deemed unacceptable after 
three consecutive years of job placement being identified as a 
weakness in need of improvement by petitioner. That the Board 
deemed such a low placement rate as indicative of unacceptable 
classroom management and instruction and an inability to demonstrate 
success in methodology and techniques of job placement has not been 
shown to be unreasonable. Moreover, the Commissioner concurs with 
the ALJ that the mere fact that other C.I.E. Coordinators were not 
held to the 601. standard does not by itself establish unlawful 
discrimination. On the contrary, it serves to illustrate that 
individual circumstances, such as being newly assigned to a school, 
were taken into consideration prior to a recommendation being made 
to withhold an increment. 

Consequently, the Commissioner concurs with the ALJ's 
determination to dismiss the petition and he adopts the initial 
decision as the final decision in this matter for the reasons 
expressed therein and elaborated upon above. 

COMMISSIONER OF EDUCATION 

March 9, 1987 
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OFFICE OF ADMINISTRATIVE LAW ' 

WILBE!t EDWARDS, 

Petitioner, 

Y. 

BOARD OP EDUCATION OP TRE 

VILLAGE OP RIDGEWOOD, 

BERGEN COUNTY, 

Respondent. 

Wilber Edwards, petitioner,~~ 

INlTIA I, DECISION 

OAL DKT. NO. ED(] 2971-86 

AGENCY OKT. NO. 56-3/86 

Robert H. Greenwood, Esq., for respondent (Greenwood&' Sayovitz, attorneys) 

Record Closed: December 27, 1986 Decided: Januarv 2'1, 198 7 

BEFORE ARNOLD SAMUELS, ALJ: 

This mt~tter involves 11n application by petitioner Wilber Edwards, 11 resident of 

the Village of Ridgewood, for 110 order directing the respondent, Bo8rd of Education of the 

Villuge of Ridgewood, to certify tenure cht~rgcs ag11inst Samuel B. Stewart, superintendent 

of schools, and Robert Honsinger, principal or the high S<."hool. Such charges, if certified, 

arc forwarded to the Commissioner of Education with a request that he authorize t1 

plenary trial pursuant t<.l the Tenure Employees Hearing Law, ~ •• J.S.A. l8A:6-l0 £! ~· 
The filing and proving of written tenure charges 11re the leglll means that must be used 

N~w Jersey fs All Equal Oppornmily Empluyer 
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before a tenured employee ean be dismissed or have his or her salary reduced on account 

of ineftieiency, incompetency or other cause. The petitioner claims that the respondent 

Soard of Education failed to meet its legal obligation to certify charves against Stewart 

and Honsinger to the Commissioner of Education arter he, Edwards, proffered them to 

the Board. The Board eonsidered the ch11rges in October and November 1985 and declined 

to certify them to the Commissioner. 

PROCEDURAL HISTORY 

VIr. Edwards filed his petition in this aNion with the Commissioner of Edu<>ation 

on April 7, 1986. The Board filed 11n answer on April 29, 1986. On 'VIay I, 1986, the 

Com missioner transmitted the matter to the Office of Administrative Law for hearing 

and determination as a contested ease pursuant to N.J.S.A. 52:14F-I £! ~· Respondent 

filed an amended answer and counterclaim Cor costs, fees and expenses on '\1ay 13, 1986. 

Petitioner filed a reply and 8.0swer to the counterclaim on 'VIay 20, 1986. 

A prehcaring conference was held on June 111, 1986, and a Prehearing Order was 

filed, defining the issues, fixing hearing dates in October and reg-ulatin~ other procedural 

aspects of the forthcoming hearing. The issues to be decided were listed as follows: 

A. Whether or not the Board's decision not to certify tenore <'har~;es M!<ainst 

Stewart and Honsinger was proper and reasonable under applicable law. 

B. Whether or not there is probable cause for the certification of such 

charges. 

C. Whether or not the Board exceeded its discretionary authority in reachin!,!' 

its decision not to certiCy such charges. 

D. Did the Board meet its obligation under law in considering and rea<'hinl!' its 

decision? 
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E. Is the petition barred by the 90-day filing' limitation, ~- fl:24-1.2trl? 

(This issue was never addressed by either party in any of the pro<'ecdini!'S 

that followed. Therefore, the issue is deemed to have been waived, and it 

will not be addressed further in this decision.) 

F. Is the Roard entitled to an award of eosts, expenses and/or eounscl fees 

pursuant to its <'Ountcrclaim, if the Board prevails in this matter? 

The Prchearing' Order also provided that Samuel B. Stt'wart, superintt'ndt'nt of 

sehools, 110d Robert Honsinger, high school principal, were deleted as parties respondent, 

with the petitioner's consent. Since the scoope of this matter is limited to an applie11tion 

to compel the Board to certify tenure charges against Stewart and Honsinl!'er. it was 

agreed by both parties that the two individuals were not appropriate respondents. 0nlv 

the Board is empowered to certify tenure char!l'es. If the petitioner succeeds in his 

application and the Board is compelled to file the tenure eharl!'es, then Stewart >lnd 

Honsinger would become parties respondent, with the Board as petitioner, in a ,;ubseQucnt 

and separate action. See Prehearing Order, June 25, 1986. 

On October 10, 1986, the respondent moved for summary decision and dismissal of 

the petition. A sum mary decoision is rendered if the papers and discovery which have been 

filed, together with the affidavits, if any, show that there is no g-enuine issue as to >~rw 

material f«ct ehallenged and that the movinlt party is entitled to prevail as a matter of 

law. A summary decision can fully dispose of the ease without the need for a full trial or 

testimony of witnesses. ~ l:l-13.'Z ~ ~· Since the motion for summary dc<'ision 

was filed only four days before the trial was scheduled to bel!in, 11n adjournment of the 

plenary hearing was granted for approximately one month. The petitioner filed pa[)('rs in 

opposition to the motion on November 5, 1986, and oral 11rgument was held at the Office 

of Administrative Law in Newark, New Jersey, on November 10 and 12, 1986. 

On November 14, 1986, an order was entered denying respondent's application for 

summary decision. All papers filed by the parties and all of their ar!l'uments were 
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considered. In addition, all inferences of doubt were drawn against the movinff party and 

in favor of the opponent of the motion. It was concluded that it was necessary to take 

testimony in order to permit the Board to plainly articulate the reasons for its 

determination that there was no probable cause to credit evidence submitted by petitioner 

in support of his charges. It was determined that such testimony was needed to further 

explain the Board's findings that some of the chal'j!'es, if true, were not sufficient to 

warrt~nt dismissal of the high school principal or a reduction in his salary. It was held that 

only after such 11 plenary hearing could it be determined if the Board had properly fulfilled 

its statutory duties and reasonably arrived at its conclusion and decision. Sec Order 

Denying Summary Decision, November 14, 1986. !The order referred only to \1r. 

Honsinger because petitioner's effort to have the charges certified <H!ainst the 

superintendent of schovls had become moot, due to his departure from his position. Sec 

discussion below.} 

The plenary hearing was held on November 19, 24 and 25, 1986, in the \1unicipal 

Court of the Borvugl'l of Glen Rock, New Jersey. Five exhibits were marked in evidence, 

as listed on the Appendix attached hereto. The petitioner called eight witnesses to 

testify. Instead of calling witnesses separately, the Board relied upon the complete 

testimony of those called by petitioner, most of whom would have been utilized ~:~s 

witnesses for the Bo .. rd in any event. Post-hedring briefs were filed by both parties 

tipprmdmately one month after the hearing ended. The record dosed on Deccmt>cr ?7, 

1986. 

FACTUAL BACKGROUND 

Blirry F. Deetz is a tenured biology teacher in the Ridgewood Hil!h School. 

Stephen and John Russo, brothers, were students of Mr. Deetz in 1980-81. They were 16 

and 17 years old at the time. In 1981, their father, Nicola Russo, reported to the school 

authorities that the teacher, Barry Deetz, was involved in an ongoing course of use, 

possession, cultivation and distribution of marijuana in concert with his two sons. !lv!r. 

Russo also reported the matter to the local police. 
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The school authorities, including Robert Honsinger, principal of the high school, 

Samuel JJ. Stewart, superintendent of schools, and William J. Cobb, assistant 

~uperintendent, interviewed both students at length and then obtained signed, written 

statements from them. These statements contained specific details of their involvement 

with the teacher, VIr. Deetz, relating to their <:>ommon use of marijuana. See Exhibit J-1. 

Dr. Stewart, 'VIr. Honsinger and Dr. Cobb then met with Barry Deetz, and his attornev. 

Theresa Russo. They informed Mr. Deetz and VIr. Russo of the allegations and suspended 

VIr. Deetz from his position. Dr. Stewart presented tenure charl!'es a;rainst Deetz to the 

Board of Education for consideration. (Theresa Russo also is the mother of Stephen and 

John Russo and the former wife of Nicola Russo. At the time of the above problems. ,;he 

was divorced from Nicola Russo, or was in the process thereof. and thev were involved in 

a bitter c-ustody battle over the two sons. She also had beeome soc-iallv involved with. 11nd 

subsequently married, Barry Deetz.) 

The Board of Edueation reviewed the evidence in support of the ehar!Zcs, 

particularly the written statements of Stephen and John Russo, whose first-hand tlC'C'ounts 

indic-ated that they were participants and eyewitnesses to the marijuana 11etivitics with 

Barry Deetz. The school authorities, Stewart, Honsin!!'er and Cobb, c-ertified to havin!Z 

rec-eived the information, orally and in written form, direetly from the two boys and their 

father. The Board, acting with the advice of counsel, considered and eertified the ehar!Ze;; 

to the Commissioner of Education, who forwarded the matter to the Offiec of 

Administrative Law for hearing. 

A protracted trial was held for 15 days in 1982 and 1983. Appro,.imately ~0 

witnesses testified. The Administrative Law Judge c-oncluded that the testimony of 

Stephen and John Russo was believable and that the charges were proved by a 

preponderance of the credible evidenee. It was found th11t the respondent, Barry F. 

Deetz, was guilty of c-onduet unbecoming- a teacher, and it was ordered that he be 

dismissed as a tenured teaeher (OAL OK'l'. EDU 4128-81, June 3, 1983). 

The dec-ision of the Administrative Law Judjrc and the entire reeord was 

reviewed by the Commissioner of Educ-ation. In a four-page deeision, dated August 4, 

1983, he 11ffirmed the findings and determination of the Judge. 
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Because there is a two-tiered system of administrative agency review in 

education matters, the Commissioner's decision was appealed further to the State Board 

of Education. On November 7, 1984, acting in accordance with two reparts submitted by 

its legal committee, the State Board reversed the Commissioner of Education and the 

:\dministrative Law Judge. Reviewing the evidence independently, the 8to~te Board of 

Educo~tion found contradictions and conflicting testimony in the record that, in the opinion 

of the State Board, subjected the result to serious doubts and strained credibility. The 

State Board was particulo~rly concerned th<ilt there was no c-orroboration of the testimony 

of the two boys. The decision stated that, 

The quantum of proof required to sustain the charl!'es in this 
case is lackinl!'. The animosity arising from the inter-familial 
dbpute raised question for us about the credibility of the two 
boys. The lack of corroboration and conflictin~r testimony 
further undermined their credibility in our eyes and mttde their 
entire testimony and statements suspect. We have therefore 
concluded that the ALJ's total reliance on the brothers' 
statements/testimony in arriving at her decision was misplaced 
and that, in the absence of other evidence substantiating the 
charges, the determination here is not supported by a 
preponderanc-e of the credible evidence. 
Decision of State Board of Education, Nov. 7, 1984, at pall'es U, 
12. 

The result of this decision was dismissal of the tenure charges and reinstatement 

of Mr. Deetz to his teaching position. 

The Board of Education appealed the State Roard's ruling to the Appellate 

Division of the Superior Court. The Appellate Division applied the traditional standards 

of 11ppellate review and affirmed the decision of the State Board, statin!f that the 

determination was not arbitrary, capricious or unreasonable and did not lack full support 

in the evidence. As a reviewing court, the Appellate Division did not weigh the evidence, 

determine the credibility of witnesses, draw inferences and conclusions from the 

evidence, or resolve conflicts therein. The court emphasized that it was not its function 

to substitute its independent judgment for that of an administrative body, such as the 

State Board, where there may e1rist a mere difference of opinion concerning the evidential 

persuasiveness of the relevant proofs. 
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(See Exhibit J-2, cootainin!!' all decisions and reports rendered To the \1atter of 

the Tenure Hearing of Barry Deetz.) 

Barry Deetz was returned to the classroom in 1985, and he was awarded bac~ pay 

for the full period of time since his suspension in 1981. It had been a costly, timc

consumin!!' and debilitating affair. 

Petitioner Wilber Edwards is a long-time friend of Barry Deetz. Believinl!' that 

Mr. Deetz had been severely wronged by the 1980-81 Board of F.du<'ation and by the school 

st<iff, particularly the superintendent, Samuel R. Stewart, and the hi!!'h school princio11!. 

Robert Honsinger, he presented tenure charges al!'ainst the two men to the 1985-R6 Ro~r-1 

of Education. The petitioner requested the Board to certify the char!!'es to the 

Commissioner of Education. If the Board chose to certify the charl!'cs, after reviewing 

the eviden<'e presented, and if the Commissioner of Education concurred, then the matter 

would be referred for full hearing in the same manner as was done in the c11se of lhtrry 

Deetz four years earlier. Stewart and Honsinger would then be subject to possible 

dismissal on grounds of incompetency and/or unbecoming conduct. 

Copics of the charges were forwarded to Dr. Stewart and 'vlr. Honsinl!'cr, ea('h of 

whom submitted written responses. The Board met on three oce<isions, October ~1. 

November 4 t~nd November 18, 1985, to review the ehar!!'es and responses, with the 

assistance of counsel. The Board minutes indicate that its members discussed the 

evidence on a charge-by-ch!lrge basis. On November 5, 1985, the Board fowarded a letter 

to VIr. Edwards informing him that its review of the charges was in process. He was told 

that references were made in the ('harges to supportio!!' eviden('C, but that such evidcnrc 

was not included. Mr. Edwards was advised that if there was any evidence that he wished 

the Board to consider, it should be contained with the charges. The letter stated that the 

Board would wait for approximately one week to give him an opportunity to supplement 

the ehare-es if he wished to do so, in accordance with N.J.S.A. l8A:6-ll. See EJChihit J-l(hl 

in the AppendiJC. 
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VIr. Edwards responded within the week, but he did not enclose any specific 

11dditional evidence. Instead, he stated that he expected the Board to evaluate a !!'reat 

deal of evidence, such as the transcripts of testimony by Stewart, Honsinger and the 

Russo family at the original Deetz trial in 1982-83. He also referred to affidavits given by 

Stewart !!nd Honsin!!'er which were used in that case. None of the above were enclosed, 

but ~r. Edwards stated that those items must be in the possession of the Aoard or its 

attorneys. The petitioner also referred to letters and other matter published in 

newspapers and magazines. He further stated that he would bring two additional charges 

for the Board to consider: 1l improper use of Ridgewood schools and 2) nepotism. Cit is 

noted that the record does not contain any such charges, and no evidence was adduced at 

the hearing in this matter to support same.) See Exhibit J-l(i) in the Appendix. 

On November 22, 1985, the Board of Education wrote to ~r. Edwards informing 

him that it had earefully considered the charges, tofcther with supportinl!' documents and 

submissions, and had determined not to certify any of the charges to the Commissioner of 

Education. The reasons for the Board's determination were contained in a detailed ~0-

page analysis, essentially concluding that there was no probable cause to eredit the 

evidence presented, and in many instances stating that there was no evidence presented, 

only allegations. 

\1r. Edwards then initiated this action, seeking an order to <'Ompel the Board to 

certify the eharges against Stewart and Honsinger despite its prior refusal to do so. 

Originally, the action was filed against the Board together with Dr. Stewart and \1r. 

Honsinger. However, because the relief sought is an order directed only against the Board 

of Education, it was agreed at the pretrial conference that Stewart and Honsinger were 

not proper parties respondent at .this point. If the petitioner is successful here and the 

Board is subsequently ordered to tile charges against Stewart and Honsinger with the 

Com missioner of Education, ·then a separate action would be commenced by the Board in 

which the Board of Education would be the petitioner against Stewart and Honsinger as 

respondents. 
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As indieated above, Mr. Edwards's aetion to compel the Board to certify ehar!rcs 

against Dr. Stewart was dismissed because it was moot. Dr. Stewart previously resigned 

his position as superintendent and left the Ridgewood school system to pursue another 

career elsewhere. 

THE CHARGES 

The specific charges against Samuel B. Stewart and Robert Honsinger, as 

presented to the Board of Education by petitioner, are not easily summarized. They are 

set forth at length in Exhibit J-1. The 13 pa!!'eS containing the charges are annexed to this 

decision in the Appendix. 

Also attached hereto as part of the Appendix is the Board's response to the 

charges {also contained in EJChibit J-1), consisting of 20 pages. 

At the beginning of the hearing, the parties submitted joint stipulations of fact 

as follows: 

l. Robert Honsinger is a tenured high sehool prineipal in respondent sehool 

distriet and held that position at the time the charges against him were 

filed with the Board by petitioner Wilber Edwards. 

2. Charges were filed against Robert Honsinger and against then 

Superintendent Samuel B. Stewart on September 24, 1985. 

3. The Ridgewood Board or Education responded to those charges in a detailed 

state-ment on November 22, 1985. The Board of Education determined not 

to certify tenure charges with the Commissioner of Education against 

either Samuel B. Stewart or Robert Honsinger for the rcasons set forth in 
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its response of November 22, 1985. 

4. The documents that the parties have agreed should be part of the record 

and may be entered into evidence in this matter are listed below dOd 

attached hereto: 

a. A statement to Board of Education of Ridgewood, New Jersey, 

together with two supporting affidavits of Wilber Edwards; 

b. Letter of September 24, 1985, from T.R. Burgin, Ridgewood Board 

secretary, forwarding the said charges to Or. Samuel Be. [sic.] 

Stewart, superintendent of schools, and advising him that he had an 

entitlement to me a written statement with the Board in response 

thereto; 

e. Letter of September 24, 1985, from T.R. Burgin, Ridgewood Board 

secretary, forwarding the said charges to Robert Honsing'er dod 

advising him that he had an entitlement to me a written statement 

with the Board in response thereto; 

d. Response to charges submitted to Board by Samuel R. [sic.] Stewart; 

c. Response to charges submitted to Board by Robert Honsinger; 

f. Minutes of the Ridgewood Board of Education Committee of the 

Whole Executive Session of October 21, 1985, regarding the Wilber 

Edwards' petition; 

g. Minutes of the Ridgewood Board of Education Committee of the 

Whole Executive Session o! November 4, 1985, regarding the t\lilber 

Edwards' petition; 
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h. Letter of November 5, 1985, from Board Seeretary Burgin to Wilber 

Edwards' extending the opportunity to submit further evidence in 

support of his charges; 

i. Letter of Wilber Edwards to Board Secretary Burgin in response to 

the Board's letter of November 5, 1985; 

j. Minutes of the Ridgewood Board of Education Committee of the 

Whole Executive Session of November 18, 1985, regarding the Wilber 

Edwards petition; 

k. Letter of November 22, 1985, from Board Secretary Burgio to Wilber 

Edwards advising of the Board's determination not to certify charges 

to the Commissioner of Education; and 

1. Response by Ridgewood Board of Education to charges filed by Wilber 

Edward (sic.) against Board employees Samuel Stewart and Robert 

Honsinger mailed to Mr. Edwards on November 22, 1985. 

(See Exhibit J-1.) 

(The charges referred to in Paragraph 4(a.) above and the Board's response, 

referred to in Paragraph 4(1.) above are reproduced in the Appendix.) 

TESTIMONY AND EVIDENCE 

Frank Milliken, chief of police of the Village of Ridgewood, testified about his 

partieipation in the aecusations against Deetz in 1981. He said that he conducted an 

investigation after Nieol.a Russo and his two sons visited the police department to report 

possible drug violations. Chief Milliken determined that there was insufficient evidence 

to charge Deetz with any erimioal nareotics violation and told Superintendent Stewart 

that there were no grounds to substantiate a criminal charge. In his opinion, no hard 

evidence existed, only allegations. 
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When asked to itemize the evidence that had been presented to him, Chief 

'VIilliken referred to sllegations by Nicola Russo and statements, presumably orsl, by the 

two brothers, John and Stephen Russo. Some of the detsils of these allegations, as 

recalled by Chief Milliken, were thst the two boys had participated in the use of 

marijuana in the same room, with 'VIr. Deetz, that Deetz was growing marijuana in his 

classroom, that one of the boys rolled a marijuana cigarette for Deetz at his request, that 

Deetz also asked one of the young men to purchsse marijuana for his daughter, sod that 

Deetz requested one of them to pot the plants for him. The chief also testified that other 

Ridgewood students said they had seen marijuana growing' in a terrarium in the c>lassroom. 

The chief recalled that at the time of the investig'ation in 1981, John Russo was 16 

years old and Stephen Russo was 17. He also recalled that he communic>ated the results of 

his investigation to school officials, but there was no written police report. 

Douglas Dittrick, a member of the Ridgewood Board of Education in 1981, 

testified about the process he participated in when reviewing the charges against Deetz in 

1981, which resulted in a positive decision to certify the charges to the Commissioner of 

Edueation. Mr. Dittriek stated that the Board never had been given a formal police 

report, but they were advised by Superintendent Stewart and their attorney that the 

police found there was not suCCiC>ient evidence to sustain a criminal charge. However, 

counsel ddvised the Board that their function was different, in that the Board was obliged 

to view the mdtter on another level, not to evaluate the proofs. He recalled that after 

considering the evidence presented, the entire Board felt that enough had been presented 

to satisfy statutory requirements for purposes of certification to the Commissioner. 

Mr. Dittrick is still a member of the Ridgewood Board. Turning to the 1985 

review by the Board of the current charges submitted by Mr. Edwards, Mr. Dittrick felt 

that the petitioner was attempting to unearth the Deetz case. In his opinion, it was only a 

rehashing of earlier events, and no specifie evidence was presented to support the charges 

ilgainst Stewart and Honsin~rer. Mr. Dittrick Stilted that the Board, aided by counsel, 

reviewed everything that had been submitted by Mr. Edwards and found that no reasonable 

or credible evidence had been presented. As stated by Mr. Dittrick, it was the Board's 
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opinion that the allegations lacked reliability and were totally lacking in credibility. He 

felt that it was Mr. Edwards's responsibility to present suffieient evidenee, and he did not 

do so. 

Questioned further about the Board's review and consideration of the charges, 

Mr. Dittrick ree11lled th11t they met and deliberated for approximately two and one-half 

hours at two separate meetings. At the end of one meeting, counsel advised that since 

the charges contained only 11llegations rather than evidenee, the Roard should g-ive :'ltr. 

Edwards an opportunity to submit more. A letter was written to the petitioner for that 

purpose, and only a letter eontaining more allegations was received in return rather than 

evidential material. (See Exhibit J-l(i) in the Appendix.) 

Mr. Dittrick stated that the Board chose to certify charg-es against Deetz in 1981 

after counsel advised them of their statutory duties, which did not include evaluating the 

evidence. There were firsthand written statements from the two young men who claimed 

to have partieipated in the illicit activities with Mr. Deetz. The Board would not evaluate 

that evidenee but found that it might be credible on its face. Aecording to Mr. Dittrick, 

the applicable standard of proof was different than that required by the police to support 

criminal eharges. 

Frank T. Hainer, a member of the Ridgewood Board of Education in 1985, 

testified that he participated in a review of the charges made by Edwards. He considered 

every charge on a line-by-line basis and found that they were completely laeking in 

evidentilll support. Dr. Hainer looked only for evidence, and he found none. He recalls 

Mving been instructed by counsel not to deal with credibility, but only with the existence 

of evidence. 

Nicola Russo was also called as a witness. He was questioned about his actions 

preceding the charges against Deetz in 1981. Mr. Russo testified that he felt he faithfully 

reported the information he received from his sons. He denied having told Dr. Stewart or 

Mr. Honsinger or any Board member that the charges were false, and he denied engaging 

in any conspiracy or fabrication in connection with the charges. 
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Rose Marie C. Schutt was president of the Ridgewood Board of Education in 

1980-81 when the charges against Deetz were certified. She testified that the eMrge;; 

were presented to the Board by the superintendent of schools, Dr. Stewart, not by \'Jr. 

Honsinger, and she examined them carefully and in detail. In addition to reviewing the 

charges and the defensive statements made by Mr. Deetz, the Board had also received and 

considered copies of the accompanying written evidence, primarily in the form of 

statements from the two young men and certifications from the superintendent, the 

principal and the assistant superintendent. The Board's attorney was present' durin(l the 

deliberations. He also had sat in with the staff members when they interviewed John and 

Stephen Russo. Ms. Schutt confirmed that they had no written statement from Nicola 

Russo. Information from him was presented to the attorney and staff members orally, and 

then, in turn transmitted to the Board. 

Ms. Schutt also said that Dr. Stewart reported the conclusions reached by the 

police to the Board. However, she was aware that the Board was not dealing with 

criminal standards of proof. She testified that the Board trusted its attorney's judgment, 

and neither she nor any other Board member was concerned with the quality of the 

evidence as long as there was some probable cause to credit it. Furthermore, she firmly 

stated that no information was transmitted to the Board by Mr. Honsinger. The 

superintendent, Dr. Stewart, was the person who remained in touch with her, as president 

of the Board. 

!VIs. Schutt testified that she had no indication or reason to believe that Mr. 

Honsinger participated in any falsitication of the charges against Deetz. She said that 

Mr. Honsinger's role was a subsidiary one, and he made no separate statements to the 

Board, nor did he give them any advice. 

The petitioner also called Barry F. Deetz to testify. He stated that he and Mr. 

Edwards had been Criends Cor 15 or 20 years. The petitioner began to ask Mr. Deetz 

questions relating to whether he ever grew, used or otherwise dealt with marijuana in his 

classroom or with his students. This line of questioning was disallowed immediately 

because it was an obvious attempt to retry the earlier litigation, and it was not relevant 
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to the issues here. Mr. Edwards elected not to clCaminc Mr. Deetz further. 

Harold W. Smith, Jr., another member of the Board of Education in 1981, testified 

that he also voted in favor of certifying the charges against Deetz. Mr. Smith stated that 

after considering all of the evidence presented, he felt that there was probable cause to 

credit that evidence. He did not recall all of the documentation he received in the form 

of evidence, but he remembered that there was a lot of information to consider. It came 

from the superintendent, Dr. Stewart, who forwarded duplicate copies to all Board 

members in the usual manner. Mr. Smith testified that he had no indication whatsoever 

that Mr. Honsinger participated in any falsification of the cha'!l'es. Referring to the 

decision by the police that there was not enough evidence to warrant a criminal charge, 

Mr. Smith said that the police did not say that there was no evidence. 

Robert Honsinger, principal of Ridgewood High School, was also called by ~r. 

Edwards to testify, in an effort to probe Mr. Honsinger's role in the Ciling of charges 

against Deetz in 1981. Mr. Honsinger stated that in April 1981 he was called by two 

administrators who had been approached by Nicola Russo when the matter first surfaced. 

Mr. Honsinger met with the two administrators and spoke to the two young men himself. 

That conversation was the source of his certification that accompanied the charges. The 

certification is a recital of what he was told by the two Russo boys and by ~r. Deetz 

when he interviewed them in Aprill98l. See Exhibit J-3. 

Mr. Honsinger denied fabricating any of the charges, and he denied giving fslse 

information to the Board of Education. He explained that his role was to act as liaison 

from the high school to the superintendent. He also vehemently denied inducing anyone to 

testify in the Deetz hearing or to give false testimony. 

Mr. Edwards then asked Mr. Honsing-er for details about Mr. Deetz's earlier 

disciplinary record. In answer to that question, Mr. Honsinger reluctantly indicated that 

Mr. Deetz's record contained several written reprimands. For example: he was 

reprimanded for kicking a chair out from under a teetering student; a parent complained 
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beet~use his son, one of Deetz' students, had bruises on his body; a complaint was 

received about insensitive remarks Deetz made to a young woman who had a disfiguring 

sear as a result of an automobile accident. The purpose of Mr. Edwards's attempt to 

expose Mr. Deetz's earlier disciplinary record was not clear, nor was it relevant. 

At the conclusion of testimony from all of the witnesses called by Mr. Edwards, 

the Board moved for dismissal of the petition, based upon a claim that the petitioner had 

not proved a prima facie ease that the Board had acted unreasonably or arbitrarily in 

declining to certify charges ag>t~inst Mr. Honsinger. In response to the motion, Mr. 

Edwards stilted that he had the evidence, but it was all locked up in the Deetz ease. Mr. 

Edwards objected strenuously to this judge's refusal to permit him to redetermine or 

review facts involved in the Deetz ease. 

The motion for dismissal was denied, based upon a ruling that it would be more 

appropriate to g'ive petitioner the benefit of every conceivable doubt, including the 

testimony of any witnesses that might be presented by the Board. It was recognized that 

most of the witnesses called by petitioner were not generally supportive of the 

petitioner's claims. 

The respondent rested its ease at that point, without ealling separate or 

tidditional witnesses. Counsel stated that the Board would rely on the testimony of those 

witnesses who had already testified and upon the contents of the ell'hibits marked in 

evidence. Post-hearing briefs were filed by both parties approll'imately 30 days after the 

end of the testimony. 

SUMMARY OF ARGUMENTS PRESENTED BY THE PARTIES 

In an attempt to show that Robert Honsinger engaged in a conspiracy and 

fabricated false charges against Barry Deetz, Mr. Edwards continues, in his post-hearing 

argument, to present specific portions ot the trial transcripts in the Deetz 
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hearing. He argues that, in considering the 1985 charges against Mr. Honsinger, the Board 

of Education should have done the same thing. The petitoner persists in attempting to 

demonstrate that the testimony and evidence in the Deetz ease proves there was no basis 

for the charges against Mr. Deetz. The bulk of Mr. Edwards's post-hearing brief consists 

of argument based upon testimony in the Deetz trial and its surrounding circumstances. 

Mr. Edwards also continued making accusations against Mr. Honsinger that are 

unsupported in the record in this case, and he severely criticized the findings made by the 

Administrative Law Judge in the Deetz matter. 

The Board argued that it reasonably and properly fulfilled its statutory function 

in considering and rejecting the charges against Mr. Honsinger, citing ~· l8A:6-ll 

and Manalapan-Ens:lishtown Education Ass'n v. Board of Education of 'vTanalapan

Englishtown Regional School District, 187 N.J. ~· 421 (App. Div. 1982). In its brief, 

the Board further analyzed each of the charges in the light of the evidence adduced at the 

hearing and the applicable law. 

In addition, the Board submitted argument in favor of its application for an 

award of costs and counsel fees against Mr. Edwards. Recognizing that prevailing ease 

law docs not ordinarily grant such an award, respondent argued that reimbursement is 

plirticularly appropriate in this ease because the charges were preferred and the litig-ation 

pursued by petitioner without any facts to back up his severe accusations. The Board 

accuses petitioner of a bad faith abuse of the judicial process and improperly eausin~ 

unwarranted public concern and expense. 

Mr. Edwards denies that view of his charges and action. He feels that Mr. 

Deetz was grievously and intentionally wronged by Mr. Honsinger and he wants the Board 

to compel Mr. Honsinger to pay for it with his job. 

FINDINGS OF FACT 

The uncontested facts related in the procedural history and in the factual 

background are incorporated herein, together with the stipulation of facts, Exhibit ,J-1. 
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The charges against Barry Deetz in 1981 were supported by firsthand written 

evidentiary statements given by two people, Stephen and John Russo. They both claimed 

to have participated in and witnessed Mr. Deetz's involvement in the possession, use, 

cultivation and distribution of marijuana in and about Ridgewood Hi!l'h School. According 

to their .statements, these t~cts were committed by Mr. Deetz with them and other 

students. 

The contents of the separate statements made by Stephen and John Russo were 

decidedly against their own interests, inasmuch as they implicated themselves in illegal 

activities and exposed themselves to the possibility of disciplinary measures with the 

police and !It school. 

The certifications relating to the charges given by school officials Samuel 

Stewart, William Cobb and Robert Honsinger were based upon their interviews and 

conferences with Stephen and John Russo and Barry Deetz. 

Robert Honsinger initially spoke to Nicola Russo in 1981. He also interviewed and 

attended conferences with Russo's two sons at the request of the superintendent of 

schools. He requested John and Stephen Russo to submit written statements, which they 

did. The principal reported to the superintendent ot sehools, not the Board. His own 

certification attached to the charges against Barry Deetz repeats the information he was 

given by Nicola Russo, his two sons and Mr. Deetz. 

Robert Honsinger was not in direct contact with the Board of Education in 

connection with the charges, and he played no part in the process of formulating the 

charges and c-ommunicating them to the Board. 

The petitioner provided the 1985 Board of Education with no separate or 

independent evidence to support the accusations set forth in his charges (exc-ept that he 

expected the Board to sift through and evaluate the evidence and testimony contained in 

the 1982-83 Deetz hearing). The Board carefully considered the charges, statements of 

position and all evidence presented to it before voting not to certify the charges. 
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N.J.S.A. l8A:6-l0. 

LEGAL DISCUSSION 

Dismissal and reduction in C!'Ompensation of persons under 
tenure in public sehool system. 

No person shall be dismissed or reduced in compensation, 

(a) it' he is or shall be under tenure of office, position or 
employment during good behavior and efficiency in the 
public school system of the state, •.• 

except for inefficiency, incapacity, unbecoming conduct, or other 
just cause, and then only after a hearing held pursuant to this 
subarticle, by the commissioner, or a person appointed by him to act 
in his behalf, after a written charge or charges, of the cause or 
causes of complaint, shall have been preferred against such person, 
signed by the person or persons making the same, who may or may 
not be a member or members of a board of education, and filed and 
proceeded upon as in this subarticle provided. 

N.J.S.A. 18A:6-ll. Written eharge~; written statement of evidenee; riling; 
statement of position by employee; eertifieation of 
determination; notiee. 

Any charge made against any employee of a board of education 
under tenure during good behavior and efficiency shall be filed with 
the secretary of the board in writing, and a written statement of 
evidence under oath to support such eharge shall be presented to the 
board. The board or education shall forthwith provide such employee 
with a copy of the charge, a eopy of the statement of the evidenee 
and an opportunity to submit a written statement or position and a 
written statement of evidence under oath with respect thereto. 
After consideration of the charge, statement of position and 
statements of evidence presented to it, the board shall determine by 
majority yote of its full membership whether there is probable cause 
to credit the evidence in support of the charge and whether such 
charge, if credited, is sufficient to warrant a dismissal or reduction 
in salary. The board of education shall forthwith notify the employee 
against whom the charge has been made of its determination, 
personally or by certified mail directed to his last known address. In 
the event the board finds that sueh probable cause exists and that the 
charge, if credited, is sufficient to warrant a dismissal or reduction 
of salary, then it shall forward such written charge to the 
commissioner for a hearing pursuant to N.J.S. 18A:6-l6, together with 
a certificate of such determination. --
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Ttobert Honsinger is a tenured principal in the Ridgewood sehool system. He is 

entitled to the protection afforded by the statutory procedures spelled out above before 

he can be dismissed or have his pay reduced. It is uncontested that all of the procedural 

steps in the statute were properly followed after Mr. Edwards preferred his charges 

against Dr. Stewart and Mr. iioosinger. (As mentioned above, no further consideration 

need be given to the charges against Dr. Stewart because he is no longer a tenured 

employee.) 

Seven charges of unbecoming conduct and five charges of incompetency against 

Mr. Honsinger were presented to the Board by Mr. Edwards. The Board considered the 

charges, statements of position and evidence presented to it and found that no credible 

evidence was presented to support any of them. In several instanees, the Board also found 

that even if true, the charges would not warrant dismissal or reduction in salary. The 

Board declined to certify any of the charges to the Commissioner of Education. The 

present proceeding is an appeal by Mr. Edwards of that decision of the Board. 

The Board's responsibility in deciding whether to certify tenure char!!es 

presented to it is to determine whether there is probable cause to eredit the evidenee in 

support of the eharges aod whether such eharges, if credited, t~re sufficient to warrant a 

dismissal or reduetion in salary. Manalapan-Englishtown Edueation Ass'n. v. Board of 

Edoeation of the Manalapan-Englishtown Re!{ional School District, Monmouth County, 187 

N.J. Super. 426 (App. Div. 1981). Whether the Board answered the foregoing questions t~nd, 

if so, whether it did so properly are the primary issues to be deeided here. Manalapan at 

429. In answering these questions it is also ineumbent on the Board to "artieulate plainly 

the reasons for the determination respecting th06e questions." Manalapan at 432. 

See also, Thomas Cambria et al. v. Board of Education of the Borough of 

Cliffside Park, Bergen County, et t~l., 1968 §:.bQ. 248; James McCabe v. Board of 

Edueatioo of the Township of Briek, Ocean County, 1974 S.L.D. 299. 
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Evidence is defined as "testimony, writings, material objects, or other things 

presented to the senses that are offered to prove the existence or nonexistence of a fact." 

Black's Law Dictionary, (5th ed. 1979), at 498. 

When the Board properly follows the statutory mandate in reviewing and acting 

upon tenure charges as outlined above, its decision is entitled to a presumption of 

correctness and will not be upset unless there is an affi;mative showing- that such decision 

was arbitrary, capricious or unreasonable. It is not the function of the Commissioner of 

Educlltion to interfere or substitute his judjrment for that of the local board in the 

management of the schools unless they violate the law, act in bad faith or abuse their 

discretion. James W. Dennis v. Board of Education of the City of Long Branch, Monmouth 

County, 1976 S.L.D. 14; Ridgefield Park Education Ass'n. v. Board of Education, Ridgefield 

Park, OAL DKT. NO. EDU 9169-83 (May 14, 1984), Comm•r of Education (June 25, 1984), 

State Board (Feb. 6, 1985), aff'd (N.J. App. Div., December 24, 1985, A-2859-

84T7)(unreportedl. 

The petitioner has placed much reliance on the fact that the Ridgewood police 

found that there was insufficient evidence to support criminal charges against Deetz in 

1981. In disciplinary proceedings against a teacher, a prior criminal eourt result does not 

proscribe the !iUthority of a board of education to reaeh an administrative determination. 

It has been held that llequittal in a t"riminal case does not prevent a departmental trial, 

even when the disciplinary proceeding arises from the same factual matter as the 

indie>tment. The proceedings are entirely independent of eaeh other. Borough of Park 

Ridge v. Salimone, 36 N.J. Super. 485 (App. Div. 1955), affd. 21 N.J. 28 (1956). Sueh 

proceedings (administrative/disciplinary) are civil in nature and not e>riminal. Kravis v. 

Ho<'k, 137 ~· 252, 254 (Sup. Ct. 1948). See also, Sabia v. City of Elizabeth, 132 ~· 

Super. S, 12 (App. Div. 1974); In re Darcy, ll4 N.J.~· 454 CApp. Div. 1971; In re Pennie>a, 

36 N.J. 401 (1962); City of Asbury Park v. Dept. of Civil Service, 17 N.J. 419, 429 (1955). 

It is also well known that, unlike a criminal prosecution, the burden of proof in 
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an administrative/civil proceeding need be sustained only by a fair preponderance of the 

credible evidence, not beyond a reasonable doubt. Akinson v. Parsekian, 37 N.J. 143, 149 

(1962); In re Darcy, at 458. 

By way of counterclaim, the Board has demanded an assessment and recovery 

against Mr. Edwards of its counsel tees and costs. 

Historically, the Commissioner has declined to award counsel fees to prevailing 

parties, absent statutory authorization. See, E.B. et al. v. Board of Education of the 

North Hunterdon Regional School District, et al., OAL DKT. NO. EDU 5187-85 (March 14, 

1986), at 7-19; reversed by Com missioner of Education, May 1, 1986. 

It is nevertheless true that the Commissioner has awarded counsel fees in several 

instances. Brown v. Bd. of Ed., City of Newark, OAL DKT. NO. EDU 2697-84 (Nov. 'Z, 

1984} rev'd by Comm•r. of Education (Dee. 19, 1984}; FolC v. Board of Ed. of the Tp. of 

Cinnaminson, 1982 S.L.D. 242, (aff'd by Commr. 1982 S.L.D. 246\; Ross v. Bd. of Ed. of the 

City of Jersey City,l981 S.L.D. 307, aff'd. Commissioner of Education, 1981 S.L.D. 319. 

However, in E.B., the Commissioner considered, and apparently rejected, the 

applicant's claim that the foregoing decisions might have established any precedent 

towards counsel fee awards. The Commissioner referred to Ross as "an elCeeption to the 

consistent practice of the Commissioner to deny attorney's fees to successful litigants in 

education cases." E.B. at 30. [t is obvious upon reading the Commissioner's decision in 

Ross that the few isolated instances where he has approved the award of counsel fees are 

regarded by him as errant cases that should be confined strictly to their facts. 

In another recent decision, Gibson v. Board of Education of the City o! Newark, 

OAL OKT. NO. EOU 6160-83 (Feb. 2, 1984}, Comm•r. o! Education (March 30, 1984), 

dismissed State Board (June 6, 1984) rev'd and remanded appellate division 205 N.J. Super. 
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48 (App. Div. 1985) State Board (May 6, 1986), the State Board specifieally limited Ross to 

its facts, reversing the Commissioner's award of counsel fees to the suceessful litigant. 

The State Board held that, 

Ross also represents a serious deviation from the general poliey 
that litigants bear their own counsel fees, embodied in both 
case law, Gerhtlrdt v. Continental Ins. Co., 48 N.J. 291, 302 
(1966), and in the rules governmg allowanee of attorney fees in 
court cases: R. 4:42-9 limits such awards to specific 
circumstances, none of which apply here ••.• 

We believe that the possibility of attorney fees in similar cases 
might encourage litigation in the future between boards and 
their members over issues of far less merit than those 
presented here. Gibson, State Board of Education, ('.1ay 6, 
1986), at 29, 30. --

In reiterating his position, the Commissioner has clearly stated that, ''until such 

time as he is granted statutory authority or the imprimatur or the Courts of New Jersey 

to do so, the Commissioner declines to 1J'ant counsel fees." E.B., at 31. This clear 

statement must be applied to respondent's request. 

Additionally, there is no indication that a request for an award of costs should be 

treated any differently than counsel fees. 

CONCLUSIONS 

Uncontroverted testimony was addueed from Board members that, with the 

assistanee of counsel, the Board considered eaeh of the charges individually during two 

meetings in Oetober and November 1985. There was also no disagreement that, in its 

deliberations, the Board utilized Mr. Honsinger's statement of position and the petitioner's 

statements of evidence presented to it, in accordance with the statutory requirements. 

Each charge and the Board's individual decisions are outlined below: 
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Conduet Unbecoming a Sehool Prioeipal 

Charge One: 

That Robert Honsinger ~ollaborated with Dr. Stewart, Nicola Russo, John Russo 

and Stephen Russo to fabric~te f.USe charges of misconduct to be used as the basis for 

disciplinary action against Barry Deetz. 

The Board found no probable cause to credit the evidence in support of this 

charge. The Board stated that a review of the materials presented revealed no basis for 

the charge. 

It is CONCLUDED that the Board properly reviewed this charge and all 

m11terials presented to it in connection therewith. Petitioner has not shown thlit the 

Board's decision was unreasonable, arbitrary, capricious or in bad faith. Furthermore, no 

evidence was adduced at the heaPing here to support petitioner's assertion that Robert 

Honsinger engaged in a conspiracy to fabricate charges against Barry Deetz in 1981. 

Charge Two: 

That Honsinger and his "accomplices" charged that Barry Deetz was engaged in 

t~ctivitics in the high school relating to the cultivation, possession, use and distribution of 

marijuana; that none of these charges against Deetz were ever proven to be true; and that 

the Ridgewood Police Department, t~fter an investigation, found no evidence of any kind 

to support them. 

The Board found that this char~re was a statement of asserted fact that does not 

contain any specific charge a!fainst Mr. Honsinger. In any event, the Board rejected the 

charge, stating that there was no probable cause to credit evidence in support of it and 

that there was no basis for the charge. 
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It is CONCLUDED that the Board's decision was not unreasonable, arbitrary, 

eapri<!ious or in bad faith and that the Board was <!orrect in asserting that Charge Two 

does not state a charge. Furthermore, evidence adduced at the hearing leads to a further 

eonelusion that, although none of the <!harges against Deetz were ever proven to be true, 

neithe-r were they proven to be untrue. The de<!lsions of the ALJ and the Commissioner of 

Education were reversed for the reasons stated above, not because the charges against 

Barry Deetz were proven to be untrue. The conclusion reached by the police investigation 

was that there was no evidence that could be used to support a criminal charge. The 

poli<!e did not say that there was no evidence of any kind. 

Charge Three: 

That when Honsinger received information from the police that there was 

insuffi<!ient evidence upon which to base a criminal charge, he should have made a 

thorough in-school investigation of the matter, and that instead he joined with Dr. 

Stewart to press charges against Deetz. 

The Board found that no ereditable evidenee had been presented to support this 

<-'harge <1gainst Honsinger. The Board found that Mr. Edwards's reference to a poli<-'e 

report given to Mr. Honsinger Wlls unsupported by the evidence and that the <.'harge 

asserts a bias towards Deetz on the part of Honsinger, whi<-'h bias was unproven. The 

Board also took note of the differences between the evidence needed for a <-'riminal 

prosecution and that needed for the taking ot administrative action. The Board 

commented that the school administration was not bound to preclude administrative 

action be<.'ause the police <-'hose not to pursue criminal <-'harges. The Board further noted 

that the eviden<.'e disclosed that Mr. Honsinger properly performed his duty in 1981 in a 

timely and responsible manner and that the Board, rather than the administrators, was 

responsible for certification of the <-'harges against Deetz. 

It is CONCLUDED that the Board properly reviewed all of the evidence 

presented to it relating to this <.'harge and that their de<.'ision was not unreasonable, 

arbitrary, <-'apri<.'ious or in bad faith. It is further CONCLUDBD that no credible evidence 
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was presented at the hearing to indicate that the Board failed to completely fullfill its 

statutory duties in reviewing this charge. 

Charge Four: 

' That Mr. Honsinger caused a number of high sch~l teachers and administrators 

to testify at the Deetz hearing despite his knowledge that they had nothing positive to sdy 

in favor of the Chdrges and that it was a costly waste of time and a deprivation of the 

educational :>ervices to which the students were entitled. Furthermore, that "vvr. 

Hon:>inger did not use his influence to persuade Dr. Stewart to stop the hearings. 

The Board found no probable cause to credit evidence to support this <'harg-e t~nd 

further that no such evidence was presented. 

It is CONCLUDED that the Board's assessment was correct, and its decision was 

not unreasonable, arbitrary, capricious or in bad faith. It is further CONCLUDED that no 

evidence was presented by petitioner at the hearing that demonstrated otherwise. 

Charge Five: 

That, after being aware that the Russo boys testified to their involvement with 

marijuana at home, he did nothing to help them, such as counselling and corrcetive 

programs or other diversion. 

The Board rejected this eharge stating that it was a mere conclusiooal assertion 

without sufficient supporting evidence. The Board further found that even if true, this 

charge not would warrant dismissal or a reduction in salary. 

It is CONCLUDED that the Board's decision was not unreasonable, arbitrary, 

capricious or in bad faith. It is further CONCLUDED that no evidence was presented at 

the hearing in support of the charge or to demonstrate that the Board's decision was 

unjustified or improper. 
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Charge Silt: 

That Mr. Honsinger disregarded decisions of the State Board of Education and 

the Appellate Division of the Superior Court by stating his opinion that the return of 

Barry Deetz to the classroom while his legal status was still in doubt would most probably 

prevent meaningful education in the classroom. 

The Board found no credible evidence to support the conclusion asserted in this 

charg-e and that, even if true, such a statement by Honsinger would not constitute conduct 

that would be punishable by dismissal or a reduction in salary. 

It is CONCLUDED that the decision of the Board was justified and was not 

unreasonable, arbitrary, capricious or in bad faith. The charge itself is an opinion and an 

argument rather than an evidential assertion. 

Charge Seven: 

That Mr. Honsing'er showed a callous disregard for the rights of Barry Deetz in 

his capacity as a parent of a student, Sally Deetz. Mr. Deetz had been barred from the 

school !lrounds pending determination of the tenure charges against him. He was asked by 

Mr. Honsinger to leave the school when his daughter was receiving an award. 

After reviewing the evidence and the record, the Board found that, even if true, 

the charge would in no event warrant dismissal or a reduction in salary. The Board noted 

that Mr. Honsinger was enforcing a directive of the superintendent. 

It is CONCLUDED that the Board's decision was not unreasonable, arbitrary, 

capricious or in bad faith. It is further CONCLUDED that no evidence was presented by 

petitioner at the hearing that dealt with this charge in any way. 
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Incompetency 

Charge One: 

That within the per,iod of <1 few years Mr. Honsinger caused charges to be 

brought against three well-qualified teachers, causing divisive wounds that have yet to 

heal in one case and causing lengthy and costly tenure disputes in the others. 

The Board found that no credible evidence had Men presented to warrant such 

conclusions sbout Mr. Honsinger's incompctcnec and that mere reference to three 

unrelated cases was not sufficient to provide support for the filing of tenure churges 

against Mr. Honsinger. The Board also noted that responsibility for the certification of 

tenure charges rests with the Board of Education, not the principal of the high school. 

The Board further found that, even if true, such a charge would not warrant dismissal or a 

reduction of pay. 

It is CONCLUDED that the dedsion of the Board was justified. No evidence 

about this charge wa;; presented at the hearing or in any materials presented to the Board 

by VIr. Edwards. 

Charl!"e Two: 

That Mr. Honsinger caused a wasteful use of funds meant to be used for 

educational purposes by being involved in prior tenure charges against a teacher named 

Verost, and that Honsinger's involvement in the Deetz case caused a similar waste of time 

and money. 

The Board rejected this charge stating that no credible evidence had been 

presented to warrant such a conclusion. The Board further noted that a high school 

principal should not bear responsibility for the function of the Board in pursuing tenure 

charges. Furthermore, the charge itself indicates that the Board prevailed in its charges 

against Verost. The Board also noted that there was no showing or indication that Mr. 
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Honsinger did not perform his role properly in the matter of Barry Deetz. The Board 

stated that even if proven, this charg-e would not warrant dismissal or a reduction in pay. 

It is CONCLUDED that the Board's decision was justified and was not 

unreasonbale, arbitrary, capricious or in bad faith. Furthermore, no evidence was 

presented at the hearing by petitioner relating to this <!harge. 

Charge Three: 

That Mr. Honsinger's administrative responsibilities were reduced durin!E the 

1985-86 school year, a "wasteful absurdity" and further evidence that Honsinger is unable 

to cope with typical administrative responsibilities. 

The Board found that this charge was unsupported by credible evidence and was 

not an assertion against Honsinger in any event, but an attempt to fault the Board. The 

Board noted that the comments could not be the basis for a charge of incompetency 

against Mr. Honsinger and that, even if true, the accusation could not warrant the 

imposition of any penalty against Honsinger. 

!t is CONCLUDED that the Board's determination ·was justified and not 

unreasonable. Furthermore, no evidence was adduced at the hearing to deal with this 

charge. 

Charge Four: 

That Mr. Honsinger is generally unable to deal with personnel problems, that 

veteran productive staffers were getting out (of the school system) at the eal'liest possible 

opportunity, and that those who remained were governed by intimidation rather than 

leadership. 

The Board found that no credible evidence had been presented to warrant this 

charge. The Board also noted that, if personnel problems exist in the school system, there 
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is a substantial gap between such problems and a spe<.>ifi<.> <.>harge that might lead to the 

disciplinary dismissal of a high school principal. The Board further found that, even if 

proven, such a charge would not warrant Mr. Honsinger's dismissal or a reduction in his 

pay. 

It is CONCLUDED that the Board's judgment in this rerrard was justified. Its 

conclusions, reached after reviewing all of the materials presented, were not 

unreasonable, arbitrary, or in bad faith. Furthermore, no evidence was presented by the 

petitioner t~t the hearing to t~ddress this charge. 

Charge Five: 

This charge continues to address Mr. Edwards's opmton that Mr. Honsinger's 

conduct during the Deetz hearing was reprehensible, referring to the principal's testimony 

t~t that triaL The chtlrge alleges that Mr. Honsinger committed a breach of personal 

integrity. 

The Board found that no credible evidence was offered to support this charcre. It 

did not view Mr. Honsinger's testimony at the Deetz hearing as a lack of integrity, 

particularly when Mr. Honsinger correeted previous testimony that he thought might hsvc 

been inaceurate. 

It is CONCLUDED that the Board's decision with respect to this eharge was not 

unreasonable, arbitrary, capricious or in bad faith. The assertion of this charge by :'v1r. 

Edwards and the accusation eontained therein is a continuation of the petitioner's desire 

to re-evaluate evidence in the Deetz ease. Furthermore, no evidence was presented at 

the inst<1nt hearing dealing with the subject matter of this charge. 

A very substantial portion or the petitioner's ease involved an attempt by him to 

show that Barry Deetz was completely innocent of the charges in the 1981-84 tenure 

proceedings against him, and that the superintendent, the high school principal, Nicola 
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Russo and his two sons were engaged in an intentional conspiracy against Deetz. Mr. 

Edwards continuously tried to delve into the testimony and merits of the Deetz hearing to 

achieve his goal. He continued to insist that the 1985 Board of Education should have read 

the Deetz transcripts so thll.t it could reach its own conclusions based on that testimony 

and then use those conclusions as !I basis for certifying charges against Mr. l-!onsinger. 

Mr. Edwards essentially claims that the decisions of the State Board of Education and the 

Appell!ite Division in the Deetz case reinforce his opinion that the mao was innocent and 

that the Administrative Law Judge and the Commissioner of Education were wrong almost 

to the point of being incompetent themselves. On many occasions, this Judge was 

compelled to halt Mr. Edwards' attempts to retry the merits of the Deetz case. The 

petitioner often needed to be reminded that the issue to be addressed was not the guilt or 

innocence of Mr. Deetz but whether or not the 1985 Board of Education properly fulfilled 

its statutory duty in refusing to certify the charges against Mr. Honsinger. 

In retrospect, it now seems that the 1981 Board might better have viewed the 

Deetz situation in a different light. The most negative comment that can be appropriate 

is that they used poor judgment in riling the charges, under all of the circumstances. 

However, when considering the legal obligations and limitations they were compelled to 

apply, pursuant to ~· 18A:6-ll, might they not have been faced with a suit identical 

to this one if they declined to certify the Deetz charges? Might an unhappy taxpayer or 

other interested party have alleged that the Board's duty in 1981 was not to evaluate the 

evidence but only to consider if any evidence existed which might be given credence? 

It is relatively simple Cor dissident voices, appellate courts or state boards or 

education to look back and evaluate a judgment made earlier by a governing body or a 

board of education faced with the need to decide and act on a problem as soon as it is 

presented. Those who have the unhurried luxury of a "Monday morning quarterback" are 

not subject to the same pressures or perspectives as those who are compelled to make the 

initial decisions. 

We should expect our public officials to be intelligent, rational, hardworking 

people of good faith. However, they arc human and they are not infallible or perfect. On 
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oceasion, they will err in their judgments. If they apply their best efforts and a<.>t in g-ood 

faith, we are fortunate when their efforts turn out to be correct most of the time. If 

their rate of error i5 too high, our system gives us the ability to say "thank you", and then 

to elect others with the hope that they will do better. There is no need to punish a public 

official, governing body, board of cdueation, superintendent of schools or high school 
I 

principal because it turns out that he, she or they made a decision that ultimately was 

considered to have been judgmentally poor, as long as they acted in aceordancc with the 

above standards. 

That was the case when the 1981 Ridgewood Board of Education certified the 

tenure charg-es against Barry Deetz. The Board and its staff (including a superintendent 

and high school principall acted in good faith based on the evidence they had and with the 

advice of counsel. The filet that an appellate body looked leisurely at the situation three 

years later and deeided that the BOllrd's aetioo was unwise is no reason to punish the 

officials in the manner sought by petitioner. 

Returning to the issue that must be decided here-the propriety and lel!'ality of 

the 1985 BOllrd action in refusing to eertify the petitioner's charges-it is CONCLUDED 

th~tt the BOllrd fully and duly considered the charges together with statements of evidenee 

presented to it by the petitioner in support of each eharge, pursuant to statute, N .. J.S.A. 

l8A:6-ll. In actuality, very little, if !loy, evideoee was presented. The submission by the 

petitioner in the eharges and in his supporting materials consisted primarily of <illeg-ations, 

aecusations and unsupported inferenees. No separate evidenee or proof through the 

medium of records, documents, statements, eJChibits, concrete objects or other firsthand 

items was offered to prove the truth of the charges. 

It is further CONCLUDED that the Board's decisions as to each charge were not 

unreasonable, arbitrary or capricious. Its conclusions were reaehed in good faith and in 

full compliance with its statutory obligations. The Board fully and properly considered 

and !lnswered the questions before it: was there probable eause to credit the evidenee in 

support of the eharges, and were such eharg-es, if credited, sufficient to warrant the 
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dismissal of the tenured employee or a reduction in his salary? In addition, the Board's 

coonclusions were fully supported by adequate findings, which were plainly articulated. 

It is further CONCLUDED that the Board's application for an award of coounsel 

fees and costs must be denied, based on the conclusions of law stated above. The Board of 

Education of the Village of Ridgewood must bear responsibility for its own litigation 

expenses in this matter, without reimbursement by means of an assessment against the 

petitioner. 

ORDER 

It is therefore ORDERED that the petition be DISMISSED, and the respondent's 

application for counsel fees and costs be DENIED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN , who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45} days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N .J.S.A. 

52:148-lfl. 
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I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

DATE 

DATE FEB 3 1987 

ms/c 

ARKO~ 
Rcce'ipt Ac~o.Qwlcdgcd: 

·~ ~.~~ _. :.r, .. __ ·••·~· . 
~' 

DEPARTMENT OF EDUCATION 
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WILBER EDWARDS, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE VILLAGE 
OF RIDGEWOOD, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matte~: 
including the initial decision rendered by the Office of 
Administrative Law. It is observed that the only exceptions to the 
initial decision were those filed by the Board pursuant to the 
applicable provisions of N.J.A.C. l:l-16.4a, band c. 

The Board's exceptions are limited to the AW's finding 
that denies it an award of counsel fees resulting from the cost of 
defending itself in these proceedings against petitioner's 
unsuccessful attempt to compel the filing of tenure charges against 
the former superintendent and the principal of the Ridgewood High 
School. 

While the Board does not challenge the ALJ's basic analysis 
of existing case law with regard to the nonpayment of legal fees, it 
argues that petitioner's appeal of its action in this matter is so 
egregious and represents a misuse of the administrative process by 
one who is so familiar with the process that an award of legal fees 
under these exceptional circumstances is in order. The Board relies 
on the argument presented in its post-hearing brief filed with the 
AW and made part of the record herein to substantiate its claim for 
legal fees. In its brief the Board acknowledges that current case 
law does not lend support for the recovery of costs and legal fees. 
Gibson, supra. However, the Board urges the Commissioner to invoke 
the same power incidental to his general authority to hear and 
determine school controversies under N.J.S.A. 18A:6-9 to award legal 
fees herein, as was conferred upon htm by the Appellate Court in 
authorizing him to award the payment of interest in re Board of 
Education of the City of Newark v. Levitt and Sasloe, 197 N.J. 
Super. 239 (App. Div. 1984). The Board maintains that since the 
source of the Commissioner's authority under N.J.S.A. 18A:6-9 is 
statutory, such authority to award costs and legal fees, if invoked 
by the Commissioner herein, would take precedence over prior case 
law to the contrary. 

In support of its contention that the award of legal fees 
is appropriate under the circumstances giving rise to the matter 
controverted herein, the Board argues in pertinent part as follows: 
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This is a case where Petitioner was a prior 
member of the same board of education he 
challenges here. As such, he was familiar with 
the school tenure laws and with requirements for 
proper tenure procedures. H~ nevertheless 
proceeded to invoke the jurisdiction of the 
Commissioner without any supporting facts to back 
up his severe accusations. It should be 
remembered that, no matter what the state of his 
prior knowledge, he was specifically pointed to 
the applicable statute by the Board prior to its 
determination and prior to the end of his 
opportunity to present his supporting evidence to 
the Board. (In addition, he was told by letter 
of November 5, 1985, that "if there is any 
evidence that you wish the Board to consider, it 
should be contained in the filed charges.") He 
had to have known the impact that even the making 
of serious charges would have upon the board, the 
community and the individuals involved. 

Edwards proceeded nevertheless to the 
Commissioner insisting upon his utilizing the 
discovery and hearing processes to continue to 
look for the prerequisite evidence that· he 
lacked. He continued with the matter even after 
he received briefs and helpful observations from 
the Judge directing his attention to the 
applicable case law and the absolute requirement 
that he have supporting creditable evidence. He 
persisted through full trial notwithstanding his 
total lack of the prerequisite supporting facts. 
The Court could not know if he had the facts or 
not until Petitioner had the opportunity to 
produce them. But Edwards himself knew. 
Undeterred by the absence of proper proofs, he 
relentlessly pursued his fishing expedition for 
facts of a matter that happened over five years 
ago and to which he was not a party. He thus 
abused the judicial process and improperly caused 
unwarranted public concern and expense. 

(Board's Post-Hearing Brief, at pp. 46-47) 

Upon review of those arguments advanced by the Board for 
the award of legal fees, the Commissioner finds and determines that 
the Board's reliance on Newark v. Levitt in its analogy of the 
incidental powers vested 1n the CommlSSlOner to award legal fees 
under the general authority of the Commissioner pursuant to the 
provisions of N.J.S.A. 18A:6-9 is misplaced. In rejecting the 
Board's request for legal fees, the Commissioner views as 
instructive the State Board's decision on remand in Gibson, supra. 

Similarly, 
Commissioner finds 

upon a thorough review of the 
and determines that petitioner's 
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against the Board which claim that it improperly and illegally 
exceeded its discretionary authority in refusing to certify tenure 
charges against its former superintendent and its high school 
principal are totally without merit specifically for the reasons 
arrived at by the ALJ in his conclusions in the initial decision, 
ante, and recited below. 

[I)t is CONCLUDED that the Board fully and duly 
considered the charges together with statements 
of evidence presented to it by the petitioner in 
support of each charge, pursuant to statute, 
N.J.S.A. 18A:6-ll. In actuality, very little, if 
any, evidence was presented. The submission by 
the petitioner in the charges and in his 
supporting materials consisted primarily of 
allegations, accusations and unsupported 
inferences. No separate evidence or proof 
through the medium of records, documents, 
statements, exhibits, concrete objects or other 
firsthand items was offered to prove the truth of 
the charges. 

It is further CONCLUDED that the Board's 
decisions as to each charge were not 
unreasonable, arbitrary or capricious. Its 
conclusions were reached in good faith and in 
full compliance with its statutory obligations. 
The Board fully and properly considered and 
answered the questions before it: was there 
probable cause to credit the evidence in support 
of the charges, and were such charges, if 
credited, sufficient to warrant the dismissal of 
the tenured employee or a reduction in his 
salary? In addition, the Board's conclusions 
were fully supported by adequate findings, which 
were plainly articulated. 

Accordingly, for all of the foregoing reasons enunciated in 
the initial decision and supplemented above, the instant Petition of 
Appeal is hereby dismissed and the Board's application for legal 
fees and costs is denied. 

COMMISSIONER OF EDUCATION 

March 10, 1987 
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WILBER EDWARDS, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE VILLAGE 
OF RIDGEWOOD, BERGEN COUNTY, 

RESPONDENT-RE'SPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 10, 1987 

For the Petitioner-Appellant, Wilbur Edwards, £EQ se 

For the Respondent/Cross-Appellant, Greenwood and Sayovitz 
(Robert H. Greenwood, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

August 5, 1987 
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~tatr of N ern Jlm.wy 

. OFFICE OF ADMINISTRATIVE LAW ' 

IN THE MATTER OF THE SPECIAL SCHOOL 

ELECTION HELD IN THE SCHOOL DISTRICT 

OF THE CITY OF ASBURY PARK. 

INmAL DECISION 

WITHDRAWAL 

OAL DKT. NO. EDU 7147-86 

AGENCY DKT. NO. *350-10/86 

Alfred L. Ferguson, Esq., for petitioner (McCarter ~ English, attorneys) 

Craig E. Dervin, Esq., for respondent (McOmber&: McOmber, attorneys) 

Record Closed: January 12, 1987 Decided: February 2, 1987 

BEFORE RICHARD J. MURPHY, ALJ: 

This matter involves a challenge to the results of a special school election held 

on October 7, 1986, in the school district in the city of Asbury Park. The petitioners, 

who are registered voters of Asbury Park, intend that the results of two propositions on 

the ballot Cor construction of new schools should be invalidated because of illegal votes. 

On December 18, 1986, a Letter Order, which is attached and hereby 

incorporated by reference, was issued granting a motion to dismiss made by the Asbury 

Park Board of Education with respect to the election results of the first proposition in 

that the number of votes being challenged were insufficient to change the result of the 

election. That Letter Order also denied the motion to dismiss, as well as a cross-motion 

for summary decision, as to the second proposition in issue pending further proceedings to 

determine disputed facts that could have changed the result of the election. Those facts 

concerned 56 vote,s cast by persons not providing the required addresses at the polling 

place. On January 12, 1987, counsel for the petitioners advised that they were abandoning 

th!'! remaining factual issue as to the 56 votes and thus did not wish to proceed with the 

New Jersey Is All Equal Oppartumty Emplvycr 
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hearing. In doing so, the petitioners reserved their right to pursue the legal issues 

resolved by the Letter Order. I so CONCLUDE. 

In that there is therefore no need for further fact finding proceedings before the 

Office of Administrative Law, the Letter Order of December 18, 1986, effectively 
I 

resolves all outstanding issues and is ready for final review by the Commissioner of 

Education. It is so ORDERED. 

It is further ORDERED, given the petitioners' decision to abandon the factual 

issue of the 56 votes on the second proposition, that the petition be withdrawn pursuant to 

N.J.A.C. 1:1-17.2 insofar as it pertains to the factual question concerning those votes for 

reason of failure to prosecute. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:143-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

2.. r'j.f' 1 
DATE 

FEB _ It \981 
Receipt Acknowledged:. 

·; ~-~/~ ·_,- y---
DATE DEPARTMENT OF EDUCATION 

FEB 5 1987 
DATE 

ds 
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RtCHARD J MURPHY 
AOMINISTRATIVE LAW JUOGE 

December 18, 19!!:. 

Alfred L. Ferguson, Esq. 
McCarter &: English 
550 Broad Street 
:-lewark, NJ 07102-4578 

Craig E. Darvin, Esq. 
'\llcOmber &: McOmber 
54 Shrewsbury Avenue 
Red Bank, NJ 07701 

~atr nf Nrw lrrsry 
OFFICE OF AOMINISTRATIVE LAW 

CN 049 

OUAKERBRIDGE PLAZA 

BUILDING NO, 9 
OUAKE:RaRIDGE ROAD 

TRENTON, NJ 09625 

·6091 588 6587 

RE: IN THE MATTER OF THE SPECIAL SCHOOL ELECTION HELD 
lN THE SCHOOL DfSTRlCT OF THE CITY OF ASBURY PARK 
OAL DKT. NO. EDD 7147-86 

LETTER ORDER 
Dear Counsel: 

This order addresses a motion to dismiss for failure to state a claim made by the 

Asbury Park Board of Education, as well as cross-motion for summary decision submitted 

by the petitioners. For the reasons set forth below, the motion to dismiss is granted with 

respect to the results of Proposition No. 1, which would not be changed by the 

irregularities alleged. As to Proposition No. 2, both the motion to dismiss and motion for 

summary" decision are denied pending further proceedings to determine disputed facts 

which could change the result of the election. 

There is no dispute that a special election was held in Asbury Park on October 7, 

1986, to consider propositions for the building of two new schools. Proposition No. 1 

concerned the Bradley Street School and was approved by a margin of 125 votes with 688 

for and 563 against. The second proposition, for the Bond Street School, passed by a 

narrower margin of 41 votes (623 to 582). Petitioners claim that illegal votes were 

received because of fraud or error and cite the results at the Middle School which were as 
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follows: Proposition One 328 for and 39 against; Proposition No. 2, 291 yes to 39 no. 

They claim that the result at the Middle School was at odds with previous votes at that 

location on roughly the same issue. They further allege that a total of 56 votes at all 

locations were cast without voters providing addresses with their signatures. Petitioners 

also argue · .. 1e votes should be, set aside because both the Commissioner of Education and 

Local Finance Board failed to approve the issuance of bonds pursuant to N.J.S.A. 18A:24-

26, 27 within 60 days as required. 

The Board of Ed.cation argues that a recount conducted on Tuesday, October 28, 

1986, establishes that no error in counting of votes was made. As to allegations 

concerning the fraud and corruption, the Board contends that it is not enough for the 

petitioners to claim that the results between the Middle School polling place and other 

polling places were disparate, without showing that illegal votes were received or that 

there was other fraud in the election. They also argue that the challengers have failed to 

show that the number of illegal votes received would have changed the result of the 

election. The petitioners respond by claiming that 56 votes were counted from all polling 

places by voters who failed to provide addresses as required by N .J.S.A. 18A:14-50. Since 

the margin on Proposition No. 2 was only 41 votes, petitioners claim that this defect was 

sufficient to change the result of the election and requires that it be set aside with 

respect to the second proposition. As to the first proposition which won by a margin of 

125, petitioners concede that 56 votes would not change the result but contend that the 

failure of the Commissioner of Education or local Board of Finance to approve the bond 

issue within 60 days renders the votes invalid. 

With respect to Proposition No. 1, which won by 125 votes, it is evident that the 

petitioners have failed to state a claim upon which relief can be granted in that their 

claim of 56 invalid votes would not change the result of the election pursuant to N.J.S.A. 

19:29-1. Thus, even if the votes without addresses were deemed illegal and were shown to 

have been cast in support of the proposition, the result of the election would remain the 

same and could not be set aside. See, In re Application of Moffat, 142 N.J. ~· 217 

(App. Div. 1976). 

As to the second proposition, which passed by only 41 votes, it is apparent that 

the 56 votes claimed to have been illegally cast could change the election if they were 

shown to have been cast by persons who were not residents and, further, cast in favor of 
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the proposition. The burden of proof is on the contestants to show both that illegal votes 

were cast and that they were cast in such number as to change the result. See, 

Application of James T. Murphy, 101 N.J. 163, 167 (App. Div. 1968), certif. den. 52 N.J. 

172 (1968) (no relation). In this instance the only defect alleged is that the signatures of 

voters were not accompanied by their legal addresses. Petitioners do not claim that 

signatures were invalid, or given by persons who were not residents or otherwise qualified 

to vote. In the absence of any showing that votes were cast by persons not qualified to do 

so or under fraudulent circumstances, the absence of addresses alone is not sufficient to 

validate the votes in question if thcJ were, in fact, cast by persons qualified their 

residence and other factors to vote. Because it may be that some if not all of the 56 

voters may not have been residents qualified to vote, the motion to dismiss should not be 

granted as to the second proposition until the petitioners have had an opportunity to prove 

that votes were cast by persons not qualified to vote in sufficient numbers to change the 

result. Although petitioners have not claimed that any votes were cast by nonresidents or 

persons otherwise unqualified to vote, there is a genuine issue of material fact as to 

whether all or some of the 56 votes cast on the second proposition were invalid for 

reasons of nonresidency. 

On that basis, it is necessary to deny the motion for summary decision pending 

resolution of the factual question of whether illegal votes were cast by nonresidents and, 

if so, whether in sufficient numbers to change the results of the election. See, ~ 

Bonsanto's Application, 171 N.J. Super. 356, 362 (App. Div. 1979). It is not enough as a 

matter of fact or law that the petitioners claim that 56 voters failed to list their 

addresses when they gave their signatures at the polling place. That defect, while not 

inconsequential, does not in and of itself render the votes invalid so long as they were cast 

by registered and qualified voters. Title 18A exhibits concern with identification of 

voters through comparison of signatures as a condition precedent to receiving a ballot. 

See, N.J.S.A. 18A:l4-50 to 51.1. The statute makes clear that the election officers at the 

poll shall list opposite a voter's name the number of the ballot furnished and thereby have 

an opportunity to check to ensure that an address is provided, as well as to compare 

signatures. Although there may have been error in failure to note that addresses were 

missing, this alone should not render those votes illegal if the rolls of eligible voters can 

be checked and residence easily verified. There is therefore at this time a genuine issue 

as to whether the 56 votes in question were cast by qualified residents and this question 
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needs to be resolved by further fact finding in the form of a hearing, unless the parties 

can stipulate. 

With respect to petitioners' claim as to the failure of the Commissioner of 

Education and Local Board ~f Finance to act within 60 days to approve the issuance of 

bonds in connection with the construction of these schools, under 18A:24-25, 27, there is 

no requirement that the underlying vote be set aside because of the inaction of the 

Commissioner or Local Finance Board. Such inaction, if it indeed occurred, would subject 

the Commissioner or the Local Board of Finanr:<! to legal action to compel a performance 

of their statutorily mandated responsibilities, but the result of the underlying vote on the 

bond would not automatically become null and void upon the expiration of a 61l-day pel'iod. 

Petitioners motion for summary decision on that basis is therefore denied. 

Having reviewed the briefs and certifications submitted in support of the Board 

of Education's motion to dismiss as well as the petitioners' cross-motion for summary 

decision, I hereby ORDER that the motion to dismiss is granted as to Proposition No. 1 

and that both the motion to dismiss and motion for summary decision are DENIED as to 

Proposition No. 2 pending further proceedings on the factual questions surrounding the 56 

votes described above. 

This Order may be reviewed by SAOL COOPERMAN, COMMISSIONER OF THE 

DEPARTMENT OF EDUCATION, either upon interlocutory review pursuant to N.J.A.C. 

l:l-9.7 or at the end of the contested case, pursuant to N.J.A.C. 1:1-16.5. 

Very truly yours, 

~~{~ 
Administrati :1f! ~ ~udge 

RJM/ds 

c: Elizabeth J. Lazzara, Assistant Director, Judicial Management, Decisions 
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IN THE MATTER OF THE SPECIAL 

SCHOOL ELECTION HELD IN THE 

SCHOOL DISTRICT OF THE CITY OF 

ASBURY PARK, MONMOUTH COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the;Office of Administra
tive Law. 

It is observed that petitioners• exceptions to the initial 
decision as well as the Board's reply to those;.exceptions were filed 
with the Commissioner pursuant to the applicable provisions of 
N.J.A.C. l:l-l6.4a, band c. 

It is noted that petitioners have abahdoned their challenge 
to the ALJ's determination regarding the disdlissal of Proposition 
No. 2, which pertained to the issue concerning:· whether a sufficient 
number of signatures on the poll lists (unaccompanied by the 
addresses of the voters) were, in fact, signatures of individuals 
who were residents of the City of Asbury Park. · 

~· 

However, petitioners do except to that conclusion reached 
by the AW referenced in the initial decision and cited in the 
attached letter order issued by the ALJ on December 18, 1986 wherein 
he ruled as follows: 

With respect to petitioners• claim .as to the 
failure of the Commissioner of Ed~~ation and 
Local Board of Finance [Department of Community 
Affairs, Division of Local Government Services] 
to act within 60 days to approve the :issuance of 
bonds in connection with the construction of 
these schools, under lBA: 24-25, 27, there is no 
requirement that the underlying vote b~ set aside 
because of the inaction of the Commissioner or 
Local Finance Board. Such inaction, if it indeed 
occurred, would subject the Commissioner or the 
Local Board of Finance to legal action to compel 
a performance of their statutorily mandated 
responsibilities, but the result of . the under
lying vote on the bond would not automatically 
become null and void upon the expiration of a 
60-day period. Petitioners motion ~or summary 
decision on that basis is therefore denied. 

(Attached Letter Order, at p. 4) 
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Petitioners except to the above-cited ruling made by the 
ALJ for the reasons set forth in pertinent part below: 

The legislature has seen fit to require that 
local school boards undergo a rather detailed 
procedure when bond proposals will exceed the 
statutory (sic) prescribed debt limit of a 
municipality. Such expenditures on the part of 
school boards may have a drastic and harmful 
effect on a municipality's credit. The real fear 
behind the legislation is that municipalities 
will go bankrupt in funding educational facili
ties proposed by local school boards. To avoid 
potential harm to the credit of a municipality, 
the legislature has designed a check on the power 
of local school boards. One aspect of that check 
system is the requirement that proposals for new 
educational facilities come under scrutiny by 
state agencies when they can seriously and 
deleteriously affect the municipality's credit. 
Commissioner and Finance Board approval of such 
excess expenditures, therefore, is required by 
statute as a protection to municipalities. 

*** 
In this case, for example, the Asbury Park School 
Board submitted its application for review to the 
Commissioner and Finance Board on June 26, 1986. 
The Commissioner and Finance Board, therefore. 
had until August 25, 1986 to respond as required 
by N.J.S.A. 18A:24-26 and 18A:24-27. Endorse
ments were not made, however, until September 16, 
1986: a 22-day delay. This is not a de minimus 
infraction. 

To continue to ignore the requirements of the 
statutes. by failing to enforce the statutes• 
requirements. is to provide an example to local 
school boards concerning the way in which they 
may conduct school board elections in the 
future. School boards may, it seems, wholly 
ignore the statutory requirements that are 
designed to check their authority in cases where 
they risk putting the credit of a municipality in 
jeopardy. An explicit statutory requirement 
designed to protect the credit and future 
financial existence of a municipality is too 
important to waive so casually. 

(Petitioners• Exceptions, at pp. 4-5) 
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The Board rejects the argument advanced by petitioners in 
seeking to overturn the result of the special school election. The 
Board contends that petitioners • reliance upon technical violations 
of statutory prescription which were not committed by the Board may 
not be used to invalidate the outcome of the special school election 
held on October 7, 1986, at which time the voters approved the con
struction of two new schools in the City of Asbury ParK. 

In support of its legal argument, the Board relies on Wene 
v. Meyner, 13 N.J. 185 (1953) and In the Matter of the Annual Sch6-6T 
Election Held in the Borou&h__Qf Totowa, Passaic County, 1965 S.L.D. 
62. The Board ma1ntains that the above-referenced decisions stand 
for the proposition that technical violations of statutory prescrip
tion are insufficient to vitiate the outcome of an election. 

The Commissioner has reviewed the respective positions of 
the parties in connection with those findings and conclusions set 
forth in the initial decision and the prior Letter Order issued by 
the AW on December 18, 1986 attached to the initial decision and 
incorporated by reference therein. 

In the Commissioner's judgment. the technical violations of 
law relied upon by petitioners in order to set aside the special 
school election held in the City of Asbury Park on October 7, 1986 
are without merit and attempt to exalt form over substance. The 
record of this matter reveals that the Board complied with the 
appropriate requirements of !'LUA 18A: 24-25 in seeking to obtain 
consent from the Commissioner of Education and the Local Finance 
Board, Department of Community Affairs to exceed the debt limi tat
ions imposed by law for the issuance of school construction bonds 
subject to voter approval. 

While it is undisputed that the Board's application to the 
Commissioner and the Local Finance Board was not approved by either 
of the respective agencies within the 60-day time period contem
plated in law, there is no finding that such delay in granting 
approval of the Board's application prejudiced petitioners or 
thwarted the will of the electorate who voted at the special school 
election on October 7, 1986. 

Accordingly, for the reasons expressed by the AW in his 
initial decision and his Letter Order of December 18, 1986 the 
Commissioner finds and determines that the instant Petition of 
Appeal can be and is hereby dismissed. 

COMMISSIONER OF EDUCATION 

March 2, 1987 
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IN THE MATTER OF THE SPECIAL 

SCHOOL ELECTION HELD IN THE 

SCHOOL DISTRICT OF THE CITY OF 

ASBURY PARK, MONMOUTH COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 2, 1987 

For the Petitioner-Appellant, McCarter and English 
(Alfred L. Ferguson, Esq., of Counsel) 

For the Respondent-Respondent, McOmber and McOmber (Craig E. 
Darvin, Esq., of Counsel) 

This is an appeal from a Commissioner's decision which, 
adOJ?ting the Administrative Law Judge's determination, dismissed a 
pet1t1on challenging the validity of a special school election in 
which voters granted approval for the construction of two new 
schools. Petitioners claimed that 56 invalid votes were cast so as 
to warrant setting aside the results of the election, The Adminis
trative Law Judge granted the district Board's motion to dismiss 
Petitioners' claim concerning the first ballot proposition, but 
denied dismissal of their claim concerning the second proposition. 
Petitioners subsequently advised the Administrative Law Judge that 
they were abandoning the factual issues concerning the 56 votes 
originally the subject of the challenge, but reserved their right to 
pursue the legal issues. Thus. the only issue before the Commis
sioner when he decided the case was the effect on the validity of 
the election of the failure of the Commissioner of Education and the 
Local Board of Finance to act within 60 days to approve the issuance 
Jf bonds in connection with the construction of the proposed schools. 
As stated, the Commissioner adopted the Administrative Law Judge's 
determination, which found on this issue that the failure of these 
agencies to act within 60 days did not require that the underlying 
vote be set aside. Petitioners appealed this determination as it 
related to the second ballot proposition, which concerned the 
construction of one of the two proposed schools. 

After reviewing the record in this matter, we concur with 
the Commissioner that the failure of the Commissioner and the Local 
Board of Finance to act within the 60 days specified by ~.J.S.A. 
18A:24-26 and N.J.S.A. 18A:24-27 does not warrant setting aside-the 
results of the election in this case. As emphasized by the Commis
sioner, the district Board did comply with the requirements imposed 
on it by N.J.S.A. 18A:24-25 by seeking approval from the Commis
sioner and the Local Finance Board to exceed the debt limitation in 
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issuing the school construction bonds that were included for 
approval in the challenged ballot proposition. Although we 
emphasize the importance of conformity with the 60 days requirement 
imposed on the Commissioner and the Local Finance Board by N.J. S. A. 
18A:24-26 and N.J.S.A. 18A:24-27 respectively so as to avoid delay 
in ultimate approval for the issuance of bonds, we affirm that the 
delay in approval by the Commissioner and Local Finance Board in 
this case did not prejudice the voters or thwart the will of the 
electorate. We therefore affirm the Commissioner's decision in this 
matter substantially for the reasons expressed therein. 

JULY 1, 1987 
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~tate of N rw Jlrrsty 

OFFICE OF ADMINISTRATIVE LAW ' 

FLORENCE AMOS, 

Petitioner, 

v. 

RED BANK BOROUGH BOARD 

OF EDUCATION, 

Respondent. 

rNITIAL DECISION 

OAL DKT. NO. EDU 3757-86 

AGENCY DKT. NO. 181-5/86 

Stephen B. HWlter, Esq., for petitioner (Klausner & HWlter, attorneys) 

Martin M. Barger, Esq., for respondent (Reussille, Mausner, Carotenuto, Bruno -!<: 
Barger, attorneys) 

Record Closed: December 2, 1986 Decided: January 14, 1987 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Florence Amos (petitioner) alleges and the Red Bank Borough Board of Education 

(Board) denies that the Board improperly charged the petitioner with sick leave when she 

was absent from duty because of a service-connected disability. The matter was joined 

before the Commissioner of Education by the filing of a verified petition of appeal on May 

27, 1986 by the petitioner and an answer thereto on June 6, 1986 by the Board. The 

matter was transmitted on June 9, 1986, to the Office of Administrative Law for 

disposition as a contested case pursuant to N.J.S.A. 52:148-1 et ~·and N.J.S.A. 52:14F-

1 et~. 

Prehearing conferences were held by telephone in July, August and September 

1986. The parties at first believed the matter to be amenable to amicable resolution. On 

September 15, it, appeared that settlement was not likely. I set the matter down for 

New Jersey Is An E<iual Opportunity Empluyer 
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hearing on Monday, October 20, and directed all discovery to be eompleted by October 10. 

Following another telephone eonference on October 11, the parties agreed that the matter 

woUld proeeed to summary judgment on the papers. A schedUle of submissions was 

established and the hearing date adjourned. Tl\e submission schedule was extended for 

good cause shown and the record closed on December 2, 1986. 

The petitioner states, by affidavit, that she has been employed as a teaching 

staff member in the Red Bank Borough School District for 17 years. She has taught nearly 

all subjects offered at the grade 6 and grade 8 levels. In 1984-85, she taught reading and 

language arts. 

Prior to May 1, 1985, she had accumUlated approximately 59 and one-half sick 

days pursuant to N.J.S.A. 18A:30...3. During the period May 2 - May 31, 1985, the 

petitioner states at least 18 of her pupils eontracted chicken pox and were absent from 

class for that reason. The petitioner had class contact with these pupils from 140-535 

minutes per week. On or about May 15, the petitioner eontracted chicken polC. She was 

absent from her teaching duties May 16- May 24, 1985. 

The petitioner also states she has personal knowledge of prior instances within 

the district in which teaching staff members who had contracted diseases commonly 

referred to as childhood illnesses had not had their accumUlated sick leave decreased 

because it was determined that these teaching staff members had incurred a service

connected illness. The petitioner identifies two teachers who were so treated. 

The petitioner believed throughout the 1984-85 school year that her absence 

woUld be treated similarly. At or about the beginning of the 1985-86 school year, she was 

informed by a Board agent that her accumUlated sick leave had been decreased by seven 

days because of her absence in May. Upon being so informed, she filed an Employer's 

First Report of Accidental Injury for Occupational illness (petitioner's exhibit D) on 

September 23, 1985. 

On or about September 26, she received a eopy of a memorandum from a Board 

agent stating, in pertinent part, that her workers' compensation form would not be 
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processed because the school administration viewed the form as "untimely" (petitioner's 

exhibit E). 

The petitioner further states that during the period at issue, she was treated by 

Dr. Philip B. Eatough. The ph~sician is licensed to practice in New Jersey, is a diplomate 

of the American Board of Internal Medicine and is Board certified by the·Americe.n Board 

of Cardiology. The petitioner saw Dr. Eatough on "'iay 16 and May 23, 1985. The 

physician specifically diagnosed her illness as chicken pox. He prescribed medication and 

closely monitored her condition, which he viewed as serious, given the problems that often 

attend chicken pox in an adult. The petitioner states that, to the best of her knowledge, 

she at no time during the period of incubation for chicken pox came into contact with any 

individual who contracted chicken pox contemporaneously with her illness who is not also 

a pupil in the Red Bank Middle SChool. 

An affidavit of Dr. Eatough is consistent with that of the petitioner. In addition, 

the physician states that the incubation period from the time of exposure to the 

appearance of a rash in chicken pox is lll-20 days, most often 14-17 days. The disease is 

highly contagious with attack rates of 80 percent or more. In paragraph seven of his 

affidavit, the physician states, "2 to 20 percent of the cases occur in persons over the age 

of 15 years. Within a reasonable degree of medical certainty Mrs. Amos contracted 

chicken pox because of her exposure to her students." The physician points out that 

chicken pox is normally not contracted unless there is something more than "ephemeral 

contact with a carrier." He believes the petitioner's direct involvement with at least 18 

pupils during the relevant incubation period who contracted chicken pox leads to the 

conclusion that the petitioner's chicken pox was contracted due to her "massive exposure 

to these students." Ibid. 

u 

The petitioner argues that her work-related illness entitles her to benefits 

pursuant to N.J.S.A. 18A:3D-2.1. Her affidavit and that of her physician establish that she 

contracted chicken pox because of her exposure to pupils who contracted that illness in 

May 1985. 
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The Board has not specifically challenged the petitioner's averments that her 

illness was the result of her exposure to children in her classes who contracted chicken 

pox within the relevant incubation period. The Board, however, expresses concern that 

N.J.S.A. 18A:30-2.1 was not intended to cover situations in which teachers contract 

"juvenile diseases" and teachers would next allege that common colds were related to 

their exposure to pupils with colds. 

There would be substantial proof problems in situations concerning common 

colds. In this case, however, the disease in question is chicken pox. Chicken pox is not 

normally contracted by adults unless there is something more than casual contact with a 

carrier. Therefore, there are substantial differences between the contraction of juvenile 

illnesses by an adult and the contraction of a common cold. It is clear that :vrrs. Amos 

contracted chicken pox as a direct result of her contact with pupils in her classes who 

contracted chicken pox during the relevant period. 

The Commissioner of Education has interpreted N.J.S.A. 18A:l3-2.1, as 

amended, to have precisely the same meaning as it does in the Workers' Compensation Act 

where it has been held to include all work-related episodes, both injuries and illnesses. 

Bergmann v. Vineland Bd. of Ed., OAL DKT. EDU 8457-82 (Aug. 1, 1983) adopted, 

Comm'r. of Ed. (Sept. 15, 1983), citing Theodore v. Dover Bd. of Ed., 183 N.J. Super. 407 

(App. Div. 1982). 

A compensable occupational disease as defined in N.J.S.A. 34:15-31 is one due to 

causes or conditions characteristic of a particular trade, occupation, process or 

employment, or is due to the exposure or any employee to the cause thereof arising out of 

and in the course of employment. The petitioner cites several cases in support. 

The Commissioner of Education has appropriate jurisdiction in this case to 

decide the matter based upon the prescriptions of N.J.S.A. 18A:3(}-2.1 whether or not a 

claim petition was filed under the Workers• Compensation Act. Even though the Board 

contends that dicta in Forgash v. Lower Camden County School, 208 N.J. Super. 461 (App. 

Div. 1985) somehow requires the conclusion that the present petition should be dismissed 

because of an alleged failure on the part of the petitioner to file for workers' 

compensation beneCits, Forgash at no time requires, as a condition precedent for the 

processing of a petition by the Commissioner, that a compensation petition form must be 
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filed. In Forgash, a reference was made that N.J.S.A. 18A:3D-2.1 "contemplates a prior 

determination of a compensable injury by the compensation court before consideration _t>y 

the commissioner." at 467. The Board is hard-pressed to equate the reference to 

"contemplate" as being synonymous with a directive that in all situations an employee 

must file for compensation, benefits in order to be eligit>le to file a petition with the 

Commissioner of Education. 

The petitioner also argues there is substantial administrative and judicial 

precedent that estat>lishes her entitlement to have the present matter considered, 

pursuant to~· 18A:3D-2.1, regardless of whether a compensation petition was filed. 

In :\tasino v. West Deptford Bd. of Ed., OAL DKT. EDU 4347-79 (Oct. 3, 1980) 

adopted, Comm'r of Ed. (Nov. 20, 1980), rev'd and remanded, St. Bd. (July 1, 1981), 

interlocutory appeal dism. (N.J. App. Div., June 15, 1983, A-5469-80Tl) (unreported), the 

State Board concluded that, although compensation under ~· 18A:3D-2.1 and under 

the Workers' Compensation Law both depend on a factual finding that the injury arises out 

of and in the course of one's employment, the Commissioner had jurisdiction to determine 

that issue insofar as provisions of Title lSA are involved. 

[n Theodore v. Dover Bd. of Ed., the court concluded the appropriate 

administrative remedy for school district employee claims regarding~· 18A:30-2.1 

was a proceeding before the Commissioner. Once the Appellate Division concluded that 

the trial court in Theodore had misinterpreted the phrase "accident arising out of or in the 

course of his employment," as contained in N.J.S.A. 18A:3()-2.1; it ordered the Dover 

Township Board to pay Theodore benefits pursuant to N.J.S.A. 18A:3D-2.1, without any 

substantive consideration as to whether the injury at issue was a service-connected 

disabling injury within the meaning of that term in~· 18A:3D-2.1. 

The petitioner asserts this is significant in a present case, in light of the 

conclusion in Sirianni v. Howell Township Bd. of Ed., OAL DKT. EDU 2774-85 (Dec. 26, 

1985) adopted, Comm'r of Ed. (Feb. S, 1986), which establishes that a failure on the part 

of a local board to comply strictly with the prescriptions of ~· 18A:3D-2.1, with 

regard to an independent investigation concerning any service-connected disability, would 

likewise render a board of education strictly liable for the payment of the salaries and 

benefits at issue, without consideration of the substantive medical proofs. 
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The petitioner urges that Williams v. Bd. of Ed. of the Tp. of Deptford, 192 N.J. 

Super. 31 (App. Div. 1983) afC'd 98 N.J. 319 (1985), is significant to the present case. The 

Appellate Division, interpreting what was meant by the reference within~- 18A:3o-

2.l to a "period of absence for up to one calendar year," concluded that, "[n] othing in 

Theodore suggests that any other portion of N.J.S.A. 18A:3o-2.1 is to be construed in 

conjunction with or in light of the Workers' Compensation Act." 192 N.J. Super. at 36. 

The Appellate Division also dichotomized the Workers' Compensation Act and 

the education statutes: 

Appellant also argues that the maxim that the Workers' 
Compensation Act is to be liberally construed to bring as many 
cases as possible within its coverage should be applied here to 
result in reading the two statutes in ~ materia. However, 
the statute before us in this case Ts not part of the Workers' 
Compensation Act, but is rather part of the statutory scheme 
governing and regulating the educational system in New Jersey. 
Broadly viewed, the Workers' Compensation Act and N.J.S.A. 
18A:3o-2.1 both share a concern, in a way, with methods of 
compensation of employees for personal injuries sustained in 
accidents arising out of and in the course of their employment. 
But this is only a broad or general similarity. The rule of in 
~ ~ is only invoked to aid in the construction or 
statutes that pertain to the same subject matter. State v. 
DeCarlo, 67 N.J. 321, 325 (1975). [at 36) 

Unlike the workers' compensation requirement, payments under 
the education law are made without any waiting period and 
during the period the employee received or was eligible to 
receive temporary disability under the workers' compensation 
laws; and they are coupled with a preservation of sick leave 
time. N.J.S.A. 18A:3o-2.1 also provides for the reduction of 
salary ~ts by the amount of any workers' compensation 
award made for temporary disability. (Footnote omitted.) (at 
38-39) 

The petitioner also argues that temporary disability benefits under the Workers' 

Compensation Act and under ~· 18A:30...2.1 are not necessarily the same thing. A 

compensation insurance carrier may well determine that temporary disability benefits 

should be terminated based on the definition of temporary disability under the Workers' 

Compensation Act, while the individual still may be disabled under N.J.S.A. 18A:3o-2.l in 

terms of not being able to resume instructional responsibilities. Therefore, this matter is 
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appropriately before the Commissioner of Education. A teacher does not have to seek 

temporary disability benefits under the workers' compensation laws as a condition 

precedent to receiving the benefits of N.J.S.A. 18A:3o-2.1. 

The petitioner did at,tempt to seek workers' compensation benefits but was 

advised by an agent of the Board that it woUld not process her application because it was 

not timely. The Board may not, then, raise the issue of exhaustion of remedies under the 

workers' compensation laws because the exhibits attached to the petitioner's affidavit 

clearly show she made every effort to file the appropriate papers, only to be advised by 

the Board of Education that it woUld not process them. 

m 

The Board argues that, despite the cases cited by the petitioner, she cannot get 

around the specific language contained in Forgash, 208 which states: 

Moreover, as the express function of N.J.S.A. lSA:Jo-2.1 is to 
complement workers' compensation benefits for a strictly 
limited time period, a proceeding pursuant to that statute may 
not be utilized to supplant the function of the compensation 
court. By its terms, this statute contemplates a prior 
determination of a compensable injury by the compensation 
court before consideration by the commissioner of the 
eligibility of the injured employee for the additional benefits 
provided by the statute. [at 466-467] 

Forgash was decided on December 31, 1985, and is the latest decision in this area 

of the law. The Appellate Division made it clear that certain procedures must be 

followed before ~· l8A:30..2.1 may be invoked: 

1. A proceeding pursuant to N.J.S.A. 18A:3o-2.1 cannot be used to circumvent 

the compensation statutes. 

2. ~· 18A:30..2.1 requires "a prior determination of a compensable 

injury by the compensation court" before it can be invoked. 

3. The only function of N.J.S.A. 18A:30..2.1 is to complement workers' 

compensation benefits and cannot be considered independently. 
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Thus, the Al?pellate Division has stated that N.J.S.A. 18A:3()-2.1 may be invoked 

if, and only if, there has been an initial determination of a com{>ensable injury by the 

Division of Workers• Com{>ensation. The {>rior cases cited by the petitioner, may not be 

considered in light of Forgash and cannot be binding on this tribunal. The decision of the 

State Board of Education in ~.decided in 1981, cannot supersede the decision of the 

Al?l?ellate Division in Forgash. If Masino rules otherwise, it has been reversed by Forgash 

and is no longer good law. 

It is a{>l?!l.rent on its face that ~· 18A:3o-2.1 is merely a tie-in to the 

Workers' Compensation legislation. Its only pur{>OSe is to extend the sick leave of those 

employees who have valid compensation claims, of those employees who are absent ''as a 

result of a {>ersonal injury caused by an accident arising out of and in the course of 

[their) employment." Logically, this must first be determined in a proceeding before the 

Division of Workers• Compensation. If a decision is rendered in favor of the employee, 

then, and only then, do the provisions of the education statute apl?ly. The statute is 

meaningless otherwise and the Appellate Division has so decided in Forgash. 

Second, it is absurd for the petitioner to argue that she did apply for workers' 

compensation benefits, but was denied by a Board agent (petitioner's exhibit E). The 

petitioner knows, or should know, that the appropriate procedure is to file a formal 

Workers' Compensation Petition, which she failed to do. 

Last, because the petitioner failed to meet procedural requirements and a 

decision on the merits is inappropriate at this time, it is unnecessary for the Board to 

present extensive medical testimony in opposition to her allegations. However, the Board 

points out that even Dr. Eatough, the petitioner's expert witness, is not sure of the cause 

of the petitioner's illness. He states that his opinion is based upon "a reasonable degree of 

medical certainty." Such a statement, from the petitioner's own expert, creates 

considerable doubt as to how Mrs. Amos contracted chicken pox and makes it apl?!l.rent 

that she could not establish a valid workers• compensation claim even it she had filed 

properly. 

The petitioner cannot now attempt to use~· 18A:3()-2.1 to circumvent the 

workers' compensation procedure, which is what she seems to be attempting to do. 
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IV 

The question of primary jurisdiction in this area admittedly has followed a 

circular course. In Wellington v. Caldwell - W. Caldwell Bd. of Ed., agency DKT. NO. 

209-5178 (Dec. 15, 1980) adopted, Comm•r of Ed. (Jan. 29, 1981), this judge and the 

Commissioner determined that Wellington's claim had first to be examined by the Division 

of Workers' Compensation. Theodore and Williams followed. Masino seems to say 

what the petitioner contends it does. The Appellate Division having declined review, the 

last standing decision in Masino is the State Board of Education decision of July 8, 1981. 

Among other things, the State Board stated: 

.•. Even though compensation under N.J.S.A. 18A:3o-2.l and 
under the Workers' Compensation Law both depend on a factual 
finding that the injury arises out of and in the course of one's 
employment, the Commissioner clearly has jurisdiction to 
determine that issue insofar as the provisions of the title 18A 
are involved. Whether or not an award will be made under the 
Workers' Compensation Law will be decided by the Division of 
Workers• Compensation. That does not mean, however, that the 
Commissioner cannot determine the same factual issues for the 
purpose of applying N.J.S.A. 18A:3o-2.1. [at 2] 

In 1982, the Appellate Division delivered Theodore. That ease is distinguishable 

from the present ease both procedurally and substantively. While it is true that the case 

settles the meaning of the phrase "accident arising out of or in the course of his 

employment," little else is similar to the present matter. After observing that the trial 

court judge should have transferred the plaintiff's claim to the Commissioner of 

Education, the appellate panel chose to determine the matter in order to avoid waste of 

both judicial and administrative resources as well as a burden on the plaintiff. 

The court determined that it was not bound by an agency's statutory 

interpretation. It then held that the subject phrase was intended to have the same 

meaning in the education statute as in the workers' compensation statute. The court went 

on to discuss impact or stress, considerations not pertinent here. 

Still later, the Appellate Division decided Williams. The emphasis of that case 

was interpretation of the phrase "for up to one calendar year" in~· 18A:3o-2.l. It 

is important to bear in mind that the facts in Williams were not disputed. The court held 
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that the one-year period for continuation of salary under the statute did not refer to 

aggregate absences due to injury and, thus, Williams was entitled to full salary without 

charging any part of her absence to her annual or accumulated sick days, only during the 

12-month period running from the date of injury or first absence. While that is an 

important holding, it is not essential to a determination of this case. 

Then came Sirianni. That matter, too, is distinguishable from the present case. 

In that matter, the Board agreed that Sirianni had contracted Shigellosis from a pupil. 

Perhaps the most important distinction is that the Board had deferred to its compensation 

insurance carrier's medical determinations. The Commissioner expressly agreed with the 

determination of the administrative law judge that "the Board should not have deferred to 

an insurance carrier and should have independently investigated the nature of the 

petitioner's disability to determine whether she was covered under N.J.S.A. 18A:30-2.1." 

at 9. 

Then came Forgash. That decision says ~· 18A:3o-2.1 "contemplates" prior 

determination by a compensation court. ~·at 467. 1 have less difficulty than does the 

petitioner reading the word "contemplate" as imperative. The pertinent paragraph states: 

:vJoreover, as the express function of N.J.S.A. 18A:3o-2.1 is to 
complement workers' compensation benefits for a strictly 
limited time period, a proceeding pursuant to that statute may 
not be utilized to supplant the function of the compensation 
court. By its terms, this statute contemplates a prior 
determination or a compensable injury by the compensation 
court before consideration by the commissioner of the 
eligibility or the injured employee for the additional benefits 
provided by the statute. [at 466-467] 

There is no lllllbiguity in this paragraph. The court recognizes that the express 

function of ~· 18A:3o-2.1 is to complement workers• compensation benefits for a 

strictly limited period. A proceeding under the education statute may not be used to 

supplant the function of the compensation court. The statute contemplates a prior 

determination of a compensable injury by the compensation court before the 

Commissioner may consider the eligibility of the injured employee for the additional 

benefits provided by the statute. Although it may be an unfortunate fact that the typical 

compensation case moves more slowly than the typical education case, 1 FIND that 
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N .J.S.A. 18A:3o--2.1 requires a prior determination of a compensable injury by the 

compensation court before it may be invoked. 

Although I believe this finding to be legally correct, I also believe it to be 

equitably deficient. N.J.S.A.,l4:15--38 imposes a waiting period in any case in which the 

total period of disability is seven calendar days or less. The petitioner here is saved 

harmless from this requirement because her period of disability covered nine calendar 

days.! Nevertheless, it is not difficult to conceive of cases in which the period of 

disability would be seven days or less. 

This suggests situations in which an employee, entitled to sick leave, could 

effectively be denied the benefit of N.J.S.A. l8A:3o--2.1 if the fact of service

connectedness were disputed and if the matter proceeded first in the compensation court. 

I have read the court's exploration of legislative intent in Theodore and rind no great help 

there. It seems that if short-term service-connected disabilities are to enjoy the 

protection of N .J.S.A. 18A:3o--2.1, a court of competent jurisdiction or, better still, the 

Legislature must say so. 

I would have no difficulty finding for the petitioner on the merits. While it 

might be virtually impossible to prove how a common cold was contracted, there would be 

little problem here establishing it was more likely than not that the petitioner contracted 

chicken pox from pupils with whom she had contact and who were incubating the disease 

at the time. Thus, the Board's fears of opening some supposed floodgates to litigation of 

this type are unfounded. 

lThe petitioner is also saved harmless from the Board's decision that she untimely filed a 
First Report form by N.J.S.A. 34:15--51 which provides a period of two years in which to 
file. ---
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If this ease were to turn only on its procedural aspects, I would have to 

determine that the Appellate Division decision in Forgash controls. There is, however, 

more that must be considered. First, I FIND the petitioner's averment that two named 

teaching staff members contracted childhood diseases but did not suffer a reduction in 

accumulated sick leave because it was determined that their illnesses were service

connected has not been rebutted by the Board. Second, I FIND that the petitioner's 

physician's determination, "within a reasonable degree of medical certainty,~ that :Ytrs. 

Amos contracted chicken pox from her pupils is similarly unrebutted. 

Accordingly, I CONCLUDE that the petitioner's case of chicken pox in :vtay 1985 

was a sevice-connected illness and that the Board arbitrarily and capriciously refrained 

from treating her absence therefor as it 'lad treated the absences of two other teaching 

staff members who contracted childhood diseases. 

Therefore, it is ORDERED that seven days be recredited to the accumulated sick 

leave of Florence Amos by the Red Bank Borough Board of Education. 

This recommended decision rnay be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

~· 52:148-10. 
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1 hereby FU.E my Initial Decision with SAUL COOPERMAN for consideration. 

DATE BRtiCER:CAMPBELL; A 

JAM 1 51987 

DATE DEPARTMENT OF EDUCATION 

JAN 2 01987 
DATE 

ds 
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FLORENCE AMOS, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF RED BANK, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision· rendered by the Office of 
Administrative Law have been reviewed. Exceptions were timely filed 
by the parties pursuant to N.J.A.C. l:l-16.4a, band c. 

The Board's exceptions reiterate the assertion that the 
Court's decision in fQ.~:gash, Sj]J?.!E., compels a decision in its favor 
and places reliance on the arguments previously advanced to and 
considered by the ALJ. 

Petitioner contends that affirmance of the initial decision 
is required because the Board does not except to the ALJ's finding 
that two other teachers did not suffer a reduction in accumulative 
sick leave when contracting childhood diseases nor does it except to 
his conclusion that the Board failed to rebut the determination of 
petitioner's physician that, with "a reasonable degree of medical 
certainty," she contracted chicken pox from her students. 
(Petitioner's Exceptions, at p. 1, quoting Initial Decision, ante) 

Petitioner does aver, however, that the ALJ erred in 
concluding that dicta in For~_!!. supra, requires that a prior 
determination from the Division of Workers • Compensation be made 
before the Commissioner may consider the matter under N.J.S.A. 
18A:30-2.1. Moreover, she argues that, assuming arguendo one could 
read that decision as such, there are Appellate Court decisions, 
including Masino, supra, and Theodore, supra, cited by petitioner 
which have concluded that a petit1on of appeal may be filed before 
the Commissioner concerning N.J.S.A. 18A:30-2.1 independent of any 
action before the Division of Workers' Compensation. Petitioner 
further contends that the fact one Appellate Court panel disagrees 
with several other panels regarding a particular issue does not mean 
the later court opinion is of greater precedential impact than the 
other contrary decisions. 

Upon a thorough examination of the record of this matter 
including the pertinent case law cited by the parties in their 
briefs, the Commissioner concurs with the ALJ's finding that a prior 
determination of a compensable injury by the compensation court is 
necessary before the Commissioner renders a determination under 
N.J,j~~ 18A:30-2.1. 
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Notwith~tanding the decisiona rendered in such cases as 
Williams, supra, Theodore, supra, and Masino, supra, it was not 
until the recent decision in Forgash, supra, that the Appellate 
Court explicitly and expressly spoke on the exact question of 
whether or not a prior determination by the compensation court is. a 
precedent condition to the Commissioner's consideration of a dispute 
pursuant to 18A: 30-2.1. The For gash court's answer was 
quite clearly unambiguously in the affirmative. It reads in 
pertinent part: 

Moreover, as'the express function of N.J.S.A. 
l8A:30-2.1 is to complement workers' compensation 
benefits for a strictly limited time period, a 
proceeding pursuant to that statute may not be 
utilized to supplant the function of the 
compensation court. By its terms, this statute 
contemplates a prior determination of a 
compensable injury by the compensation court 
before consideration by the commissioner of the 
eligibility of the injured employee for the 
additional benefits provided by the statute. 

(208 N.J. Super. at 466-467) 

As correctly pointed out by the ALJ, the Forgash court 
recognizes that: 

l. The express function of N.J.S.A. 18A:30-2.1 
workers' compensation 

limited period. 

2. A proceeding under education statute may not 
be used to supplant the function of the 
compensation court. 

3. The statute contemplates a prior 
of a compensable injury by the 
court before the Commissioner 

may consider the eligibility of an 
injured/ ill employee for the additional 
benefits provided by N.J.S.A. 18A:30-2.1. 

Given the above, the 
decision unless and until the 
opinion on the matter. 

Commissioner must abide by that 
court issues further guidance or 

Consequently, the determination of the ALJ with respect to 
this issue is affirmed for the reasons expressed in the initial 
decision and herein. 

The Commissioner does not, however, concur with the ALJ's 
determination to restore the accumulative sick days deducted from 
petitioner due to "equity deficiency" (Initial Decision. ante) or 
because "there is more that must be considered" in this matter than 
the "procedural aspects." (Initial Decision, ante) Until such time 
as a prior determination is made by Workers' Compensation with 
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respect to petitioner's claim to an occupational illness, the 
Commissioner cannot and will not render a determination on N.J.S.A. 
18A: 30-2.1 as dictated by For gash, supri!, irrespective ~~or- and 
notwithstanding what the Board may have done in the past with two 
other teachers who contracted childhood illnesses. 

In other words, petitioner must first, in accordance with 
forgash, pursue her occupational illness claim under the provisions 
of N.J.S.A. 34:15-1 et ~· before the Commissioner may determine 
her N.J.S.A. 18A:30-2.1 claim. Once her eligibility has been 
determined through the workers' compensation statutes, he could then 
render a determination on any controversy that may exist over the 
education statute which is intended to complement those for workers• 
compensation. The Commissioner does not, therefore, concur that a 
Board's prior handling of two other teachers would supersede or 
relieve petitioner from meeting this procedural requirement which 
has been specifically expressed by the court in for gash. Moreover. 
any allegation of failure by the Board to process her workers • 
compensation claim must be adjudicated under the statutory 
provisions for workers• compensation, not those for education. 

Accordingly, the initial decision is affirmed in part and 
reversed in part as explained herein. The matter is, therefore, 
dismissed without prejudice. 

COMMISSIONER OF EDUCATION 

March 17, 1987 

?e~diPg State Board 

705 

You are viewing an archived copy from the New Jersey State Library.



~tatt of Ntw Jltrsty 

OFFICE OF ADMINISTRATIVE LAW 

BONNIE SONTUPE and UPPER FREEHOLD 

REGIONAL EDUCATION ASSOCIATION, 

Petitioners, 

v. 

SAUL COOPERMAN, COMMISSIONER OF 

EDUCATION and BOARD OF EDUCATION 

OF THE UPPER FREEHOLD REGIONAL 

SCHOOL DISTRICT, 

Respondents. 

INITIAL DECISION 

OAL DKT. NO. EDU 4929-86 

AGENCY DKT. NO. 236-7/86 

Mary Jane Cullen, Esq., for petitioners (Ruhlman, Butrym &: Friedman, attorneys) 

Regina A. Murray, Deputy Attorney General, for respondent Saul Cooper:nan, 
Commissioner of Education (W. Cary Edwards, Attorney General of New 
Jersey, attorney) 

Dennis Lavender, Esq., for respondent Upper Freehold Regional School District 
(Kalac &: Newman, attorneys) 

Record Closed: Januarv 21, 1987 Decided: February 5, 1987 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Bonnie Sontupe, a nontenure teacher whose employment for 1986-87 was not 

renewed by the employing Upper Freehold Regional Board of Education (Board}, is joined 

by the Upper Freehold Regional Education Association (Association}, the majority 

rerresentative of all teachers in the Board's employ, in this Petition of Appeal through 

New Jersey Is A11 Equal Opportunity Employer 
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which they jointly allege that the Board erred as a matter of law when it elected not to 

offer Sontupe reemployment predicated upon an asserted administrative rule promulgated 

by the Commissioner of Education in violation of the Administrative Procedures Act, 

l'I.J.S.A. 52:148-1 et ~· While Sontupe does not seek an Order of reinstatement against 

the Board with the concomitant status of tenure in its employ, although she would accept 

such offer if tendered, she and the Association (petitioners) do seek an Order by which the 

Commissioner's asserted rule is declared invalid and of no legal force or eftect and by 

which the Board would be restrained from implementing the controverted substance of the 

memorandum until and if its adootion complies with the Administrative Procedures .\ct. 

After the Commissioner of Education transferre<l the matter to the Office of Administr"!

tive Law as a contested case under the provisions of ~· 52:14F-l et ~·· a 

prehearing conference was conducted at which six justicia">le issues were agreed upon. A 

hearing was scheduled to commence January 14, 1987 which hearing was adjourned upon 

receipt of a motion for summary decision under ~- 1:1-13.1 ~ ~· on behalf of the 

Commissioner. The Commissioner seeks to be dismissed as a partv respondent, which 

motion is joined by the Board in its own behalf, for failure of petitioner Sontupe and the 

Association to state a claim upon which relief could or should be granted. The record 

closed on the motion January 21, 1987 upon receipt of petitioners' memorandum in 

opposition thereto. 

BACKGROUND FACTS 

For purposes of the motion for summary decision, the background facts of the 

matter as established by the pleadings and exhibits are these. Petitioner, who possesses 

an elementary school teacher endorsement on an instructional certificate; began her 

employment with the Board September 1, 1983. From that time to the present, petitioner 

has been assigned to teach basic skills mathematics at the Board's Allentown High School. 

Pupils receive credit towards graduation for successfully passing this course. At the time 

of her initial employment, the Board required petitioner to hold the elementary school 

endorsement as a condition for employment. 

Petitioner alleges that through December 1985, the Board and all boards of 

education in New Jersey as well as the State Board of Education rule at~· S:ll-6.1, 

perceived and provided that the elementary school teacher endorsement to be the proper 

certification to teach secondary basic skills mathematics courses which are creditable by 

the pupils towards graduation. N.J.A.C. S:ll-6.1 provides in part that "Teachers with 
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elementary endorsements are authorized to teach the common branch subjects, such as 

reading, writing, arithmetic, and spelling in the secondary school, grades seven through 

12." 

On or about December 31, 1985, respondent Saul Cooperman, Commissioner of 

Education, advised all Chief s,•Jh~ol Administrators in part as follows: 

At the December 4, 1985 meeting of the State Board of Education, 
I recommended to the board the passing scores for the grade nine 
High School Proficiency Test • • • 

According to New Jersey law and the Administrative Code, the 
state board must approve the HSPT passing scores. I will 
recommend that they do so at the January 8, 19'!6 meeting • • • 

The attached information addresses questions about the impact of 
the HSPT on instructional orograms. The information is organized 
in a question and answer format. 

I am providing you with this material at this time so that you can 
estimate the number of pupils likely to be eligible for 
compensatory services in 1986-87 • • • In addition, critical 
questions dealing with • * * certification * • • are addressed in 
the attached paper. I trust that these clarifications will prove 
useful as you develop you 1986-'!7 instructional program • * • 

(See letter dated December 31, 1985) 

Question 12 in the attached "question and answer format" asks "What certifica

tion is required to teach in various types of elementary or secondary remedial progra'lls?" 

The answer proffers, among other things, the following: 

• • • 
Communications and Computation courses, which are utilized to 
fulfill the state's graduation requirements {e.g. one year of 
communication for each year of enrollment up to four credit years 
and two credit years of computation) may not be taught by a 
teacher with an elementary certificate [elementary endorsement 
on an instructional certificate). These courses must be taught 
either by a subject matter certified teacher (English or 
mathematics) or by a teacher with dual certification (e.g. 
English/Elementary, English/Reading, Mathematics/Elementary). 
• • • 
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Petitioners contend that this memorandum sets forth an administrative rule 

which to be valid requires prior notice and hearing under the Administrative Procedures 

Act, N.J.S.A. 52:148-1 .!! ~· The Commissioner contends the memorandum merely 

clarifies the existing rule at ~.J.A.C. 6:11-6.1 and that such clarification is exempt from 

any requirements of the Act. 

According to Exhibits B and C attached to petitioners' letter memorandum in 

opposition to the motion for summary decision, petitioner Sontupe is described as ., • "' • 

a conscientious and satisfactory teacher • * *" who has "* * "' met or exceeded district 

standards in all areas "' "' "'"and that Sontupe ""' "' * would have been recommended for 

tenure, and rehired for the 1986-87 school year" but for the recent change in certification 

requirements for one who teaches basic skills mathematics at the secondary school level. 

The vice president of the Association, according to Exhibit D attached to petitioners' 

opposition to the present motion, received from an assistant commissioner of education a 

letter dated April 3, 1986 which states in part: 

l (the assistant commissioner! appreciate your concern regarding 
the impact of the Commissioner's decision on these teachers 
(teachers with elementary endorsements who currently provide 
basic skills remedial math instruction at Allentown High School) 
and on school districts throughout the state. Granted, districts 
may not continue to employ elementary teachers to teach 
secondary level remedial math courses which count toward 
fulfilling the communication or computation graduation require
ment • "'• 

Petitioner Sontupe was advised by letter dated April 28, 1986 that the Board 

determined not to offer her employment for 1986-87 because of the ""' * * change in 

certification requirements for High School Basic Skills Teachers "' • "'"· 

This concludes a recitation of the facts upon which the Commissioner moves 

to dismiss the Petition of Appeal which is joined by the Board on its own behalf. The 

Commissioner seeks to be dismissed as a party respondent while the Board seeks dismissal 

of the Petition ot Appeal. The joint attack made is that as a nontenure teacher petitioner 

Sontupe is not entitled as a matter of law to a plenary hearing and that the Petition of 

Appeal fails to state a claim upon which relief could be granted her. Petitioners Sontupe 

and the Association oppose the motion for summary decision on the grounds that a genuine 

issue of material fact remains to be decided which precludes a motion for summary 

decision. 
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LEGAL ARGUMENTS IN SUPPORT OF 

MOTION FOR SUMMARY DECISION 

The Commissioner and the Board point out that prior to 1974, a local board of 

education could determine not to reemploy a nontenure teacher in ~ew Jersey for any 

reason or no reason at all so long as the reasons were not constitutionally or statutorily 

::>roscribed. In 1974, the New Jersey Supreme Court decided Donaldson v. Bd. of Ed. of 

North Wildwood, 65 N.J. 236 (1974) wherein it held th11t a nontenure teacher was entitled 

to a statement of reasons for not being reem~loyed. While the Donaldson court held that 

a nontenure teacher was to be afforded a statement of reasons, it did not go so far as to 

say the nontenure teacher whose employment was not continued was entitled to litigate 

the accuracy of the reasons. The court pointed out that: 

* * * The requirement that reasons be stated would in no wise curb 
the breadth of the board's discretionary authority to decide 
whether any particular teacher should or should not be reengaged. 
!f!· at 246. 

Thereafter, the Legislature enacted N.J.S.A. 18A:27-3.l !1 ~· which 

establishes procedures for observing, evaluating and terminating nontenure teachers. The 

State Board thereafter ~romulgated rules and regulations under N.J.S.A. 18A:27-3.3 which 

establishes procedures a nontenure teacher may follow upon receipt of a statement of 

reasons for nonrenewal, the opportunity to informally persuade the employing board to 

convince it it erred, to be represented by counsel, and to present witnesses. N.J.A.C. 6:3-

1.20. 

The Commissioner and Board note that in Dore v. Bedminster Twp. Bd. of Ed., 

185 N.J. Super. 447 (App. Oiv. 1982), the Appellate Division held that "absent constitu

tional constraints or legislation affecting the tenure rights of teachers, local boards of 

education have an almost complete right to terminate the services of a teacher who has 

no tenure • * *". !f!· at 456. Finally, the Commissioner and the Board point to a recent 

decision of the State Board of Education in Guerriero v. Bd. of Ed. of Borough of Glen 

Rock, 1986 S.L.D. - , St. Bd. Dkt. No. 26-85 (Feb. 7, 1986), afrd N.J. App. Div., (Dec. 17, 

1986), A-3316-85T6 (unreported). Relying on Dore, ~. the State Board held that a 

nontenure teacher is entitled to liti~te a nonreemployment decision only if the facts he 

alleges, if true, would constitute a violation of constitutional or legislatively conferred 

rights. The reasons cited by the Glen Rock Board of Education for not renewing 
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Guerriero's employment were parental complaints regarding his methodology, presentation 

of course materials, and parental desires of having their children transferred from his 

classes. Guerriero argued that the parental complaints about him were from a small 

group of parents and that the complaints were solicited by board members opposed to him. 

The Appell.!lte Division concurred with the State Board's conclusion that "even accepting 

[petitioner's] allegations as true, the [local board] was entitled to summary judgment as 

a matter of law" since Guerriero made no claim of deprivation of constitutional or 

statutory right. 

The Commissioner and the Board argue that petitioner Sontupe seeks to 

litigate the underlying basis for the Board's decision not to reemploy her even though her 

allegations, if true, do not allege a violation of a constitutionally or legislatively 

conferred right. Accordingly, the Commissioner and the Board conclude Sontupe has no 

right to a hearing in this matter and no right to pursue an appeal. In their view, the sole 

forum available to Sontupe to "contest" her nonreemployment was the informfll non

adversarial hearing before the local board as provided at N.J.A.C. 6:3-1.20. The 

Commissioner and the Board assert that despite the asserted issue of whether the 

memorandum of December 31, 1985 constitutes a "rule" for purposes of the Administrative 

Procedures Act, N.J.S.A. 52:14B-l et ~··the Act does not create a substantive right to 1l 

hearing but merely details the procedure to be followed where a hearing is otherwise 

required by statutory law or constitutional mandate. In sum, the Commissioner and Board 

argue that petitioner Sontupe is seeking ri~Shts to which she is not entitled by statute or 

case law. In effect, they contend Sontupe if granted a hearing would oe granted the 

equivalent of a tenure hearing reserved only for those persons who have acquired the 

legislative status of tenure and whom the Board seeks to dismiss on charges under the 

Tenure Employees Hearing Law, N.J.S.A.l8A:6-l0 et ~· 

PETITIONERS OPPOSITION TO THE MOTION 

Petitioners, in opposition to the motion for summary decision, contend that a 

genuine issue of material fact exists which precludes summary decision. That material 

fact has to do with whether the memorandum of December 31, 1985 promulgated a new 

"rule" and, if so, it was promulgated in violation of the Administrative Procedures Act. In 

this regard, petitioners contend that if the asserted rule was promulgated in violation of 

the Administyrative Procedures Act, the Board erroneously applied that rule in its 

determination not to offer petitioner reemployment for 1986-87. In petitioner's view, the 
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Board used the faulty premise that the rule was duly promulgated and, consequently, 

perceived petitioner's endorsement as elementary school teacher to be limited by the rtile 

so as to exclude her from being authorized to teach basic skills mathematics at the 

secondary level, the course she had taught from her initial employment with it. , 

Petitioners contend that the asserted "rule" is, in effect, a substantive change 

in the existing administrative regulation at N .J.A.C. 6:11-6.2 cited above. The rule 

change, created by the asserted invalid rule, prohibits petitioner from teachin~ courses 

she was previously authorized to teach and which she did in fact teach. In [Jetitioners' 

view, this restriction on her elementary school teacher endorsement invalidly intrudes 

upon her employability under that endorsement and, as such, impinges upon what Sontupe 

perceives as a property interest in that endorsement. The property interest claimed by 

Sontupe in the endorsement, restricted by the Commissioner's asserted new rule, is 

protected by the procedural safeguards of notice and hearing of the Administrative 

Procedures Act, the violation of which demands that the asserted rule qe declared invalid 

and without force or effect. In this regard, petitioners cite In re Polk License 

Revocation, 90 N.J. 550 (1992); Matthews v. Eldridge, 424 U.S. 319 {1976); and, Bd. of Ed. 

of Citv of Plainfield v. Cooperman, 209 N.J. Super. 174 (App. Div. 1986). Accordingly, 

petitioners contend that the Board's determination not to ree:nploy her for 1986-87 for the 

reasons stated are in violation of her protecterl property interest in the elementary school 

teacher endorsement she possesses and as such she is entitled to a full plenary hearing 

because she claims a statutory right violation. 

DISCUSSION AND CONCLUSIONS 

Nontenured teachers enjoy no guarantee nor affirmative right of continued 

employment with an employing board of education from one academic year to the next. 

With the exception of constitutional and statutory proscriptions, a board has co:n{)lete 

discretion to determine whether to offer continued employment to its nontenured 

teachers. A nontenured teacher whose employment is not continued is statutorily entitled 

to a statement of reasons for the nonreemployment, N.J.S.A. 18A:27-3.2. Administra

tively, such an employee is entitled to an informal opportunity to be heard by the board to 

persuade it that employment should be continued. N.J.A.C. 6:3-1.20(aXb). Under the 

policy of the State Board of Education, pursuant to its authority at N.J.S.A. 18A:27-3.3, 

an appeal to the Commissioner under his authority at N.J.S.A. 18A:6-9 regarding 

nonreemployment of nontenured teachers, is in its scope "very limited" and not at all 
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concerned with whether the affected person "is a good teacher by objective criteria." 

Guerriero, supra. For an appeal to progress to a plenary hearing as sought here, it must 

allege facts which, if true, would constitute a violation of constitutional or legislatively 

conferred rights. ~· 

In this ease, the Board exercised its discretion not to offer Petitioner Sontupe 

continued employment for the reason it believed, based on the Com 11issioner's 

memorandum of December 31, that she was no longer authorized to teach basic skills 

mathematics for graduation credit to its secondary pupils. Upon the assumption this is 

the reason why the Board did not offer Sontupe continued employment, and if the 

Commissioner's memorandum constitutes an invalid rule, whatever harm flows therefrom 

is visited upon the Board by improperly denying it the opportunity to fully exercise its 

discretion regarding her continued employment in an otherwise valid assignment. Sontupe 

is not prohibited from gainful employment as a teacher within the scope of her 

endoresement with this Board or any other board of education. Whether the 

Commissioner's memorandum is a "rule" or a mere clarification of the existing rule, it 

does not circumscribe the discretion of the local board to determine who shall teach in its 

schools. The Board exercised its discretion to adhere to the Commissioner's 

memorandum, without legal challenge to its understanding of its substance, and elected 

not to continue the employment of Sontupe as a teacher of basic skills mathematics in its 

secondary schools or in any other teaching position in its schools. Even if the Board relied 

upon an asserted "wrong" reason regarding its nonreemployment of Sontupe, such reliance 

does not transfer into a constitutional or legislatively conferred right for Sontupe. 

Paraphrasing the State Board in Guerriero, a board may determine not to 

continue the employment of a nontenured teacher upon its belief that the person is not a 

"good" teacher despite objective criteria which may exist to establish the person is a good 

teacher. The person's reputation as a "good" teacher is not a legally recognized interest 

in a nontenure-nonreemployment matter. Here, it is irrelevant whether the Board ~elied 

upon an asserted invalid rule promulgated by the Commissioner in the December 31 

memorandum to determine not to offer Sontupe continued employment. As noted earlier, 

even if the Board wrongfully relied upon the memorandum that fact does not, if true, 

constitute a constitutional or legislatively conferred right of continued employment upon 

Sontupe. 
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Whatever property interest Petitioner Sontupe may have in the elementary 

school teacher endorsement has not been impaired by the Board's action not to contin·ue 

her employment or by the Commissioner's memorandum. Clearly, the endorsement is 

valid for employment as a teacher by this Board or any other board of education. Thi3 

Board determined, rightly o~ wrongly, that the elementary school teacher endorsement 

possessed does not authorize one to teach basic skills mathematics at the secondary level 

for graduation credit. If objective criteria is irrelevant to show a person is a good teacher 

whose employment as a nontenured teacher has not been continued for the reason of not 

being a good teacher, and that person has no legally recognized liberty interest in a 

reputation as a good teacher, I must CONCLUDE it is also irrelevant whether this Board 

relied upon an invalid rule promulgated by the Commissioner to determine not to offer 

Sontupe continued employment. I CONCLUDE that whether the memorandum is a "rule" 

promulgated in violation of the Act or a clarification of an existing rule is not a genuine 

issue of material fact which would preclude summary decision. 

'floreover, even if Sontupe established that the memorandum is a rule and that 

as such the Commissioner violated the Administrative Procedures Act and that, therefore, 

the Board terminated its employment relationship with her upon an invalid rule, there is 

no affirmative relief which could be afforded her. It is uniquely the Board's decision 

whether to continue a nontenured teacher's employment. "'or could the Association be 

afforded relief in the form of an Order directing the Board not to adhere to the 

Commissioner's memorandum for no one else is individually named in the Petition of 

Appeal, this action is not a class action on behalf of all Association members, and there 

are rio facts pleaded to show that except for Sontupe's nonreemployment, other 

nontenured teachers have not been otfered continued employment for the same reason as 

Sontupe. Even if other nontenured teachers were not continued in their employment for 

the same reason, the result reached here that no relief may be afforded Sontupe would 

have to be applied to them. Finally, such an Order to the Board directing noncompliance 

with the substance of the memorandum would impinge upon the Board's authority to 

require greater certification requirements of its teachers than the minimum requirements 

set forth in the State's Board Rules and Regulations at N.J.A.C. 6:11-1.1 ~· 

Summary decision is designed to provide a prompt, business-like and 

inexpensive method of disposing of any cause which a discriminating search of the merits 

and the pleadings, depositions and admissions on file, together with affidavits submitted 

on the motion, clearly shows not to present any genuine issue of material fact requiring 
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disposition at trial. Judson v. Peoples Bank k Trust Co. of Westfield, 17 ~ 67, 73-75 

(1954). There is no genuine issue of material fact in this matter. The Commissioner of 

Education and the Upper Freehold Regional Board of Educat!on are entitled individually 

and jointly to summary decision as a matter of law. Petiponer Bonnie Sontupe. has raised 

no allegation of a recognized constitutional or statutory right in her petition which would 

demand a plenary hearing nor has she or the Upper Freehold Regional Education 

Association stated a claim upon which relief could be granted. 

Accordingly, the Petition of Appeal is DISMISSED. The hearing scheduled to 

commence the week of February 9, 1987, is hereby CANCELLED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 5Z:l4B-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

~f S:!tffZ 
DATE 

DATE DEPAMENTOfEDUCATION 

DATE 
FEB 1 01987 

ml 
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BONNIE SONTUPE AND UPPER FREEHOLD 
REGIONAL EDUCATION ASSOCIATION, 

PETITIONERS, 

v. 

DR. SAUL COOPERMAN, COMMISSIONER 

COMMISSIONER OF EDUCATION 

DECISION 

~~U~~Ii~~S~D~~~~~TEg~CATION 
OF THE UPPER FREEHOLD REGIONAL 
SCHOOL DISTRICT, MONMOUTH COUNTY, 

RESPONDENTS. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioners' exceptions were 
untimely filed pursuant to N.J.A.C. l:l-16.4a. 

Upon review of the record in this matter, the Commissioner 
affirms the decision of the Office of Administrative Law for the 
reasons stated therein, emphasizing the following statements of the 
ALJ made in the initial decision, ante: 

Under the policy of the State Board of Education, 
pursuant to its authority at N.J.S.A. 18A:27-3.3, 
an appeal to the Commissioner under this 
authority at N.J.S.A. 18A:6-9 regarding nonre
employment of nontenured teachers, is in its 
scope "very limited" and not at all concerned 
with whether the affected person "is a good 
teacher by objective criteria." Guerriero, 
supra. For an appeal to progress to a plenary 
hearing as sought here, it must allege facts 
which, if true, would constitute a violation of 
constitutional or legislatively conferred 
rights. Id. 

Since Petitioner Sontupe has raised no allegation of a 
recognized constitutional or statutory right in her petition which 
would demand a plenary hearing, nor has she or the Upper Freehold 
Regional Education Association stated a claim upon which relief 
could be granted, summary decision is granted in favor of 
respondents. Accordingly, the Petition of Appeal is dismissed with 
prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

March 18, 1987 
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BONNIE SONTUPE AND UPPER FREEHOLD 
REGIONAL EDUCATION ASSOCIATION, 

PETITIONERS-APPELLANTS, 

V. 

STATE BOARD OF EDUCATION 

DECISION 

DR. SAUL COOPERMAN, COMMISSIONER 
OF NEW JERSEY DEPARTMENT OF EDU
CATION, AND BOARD OF EDUCATION 
OF THE UPPER FREEHOLD REGIONAL 
SCHOOL DISTRICT, MONMOUTH COUNTY. 

RESPONDENTS-RESPONDENTS. 

Decided by the Commissioner of Education, March 18, 1987 

For the Petitioners-Appellants. Ruhlman, Butrym and Friedman 
(Mary Jane Cullen, Esq., of Counsel) 

For the Respondent-Respondent Board of Education of the 
Upper Freehold Regional School District, Kalac and 
Newman (Dennis Lavender. Esq .. of Counsel) 

For the Respondent-Respondent Commissioner of Education, 
Nancy Kaplen Miller, Deputy Attorney General 
(W. Cary Edwards, Attorney General) 

For the reasons expressed therein, the State Board affirms 
the decision of the Commissioner of Education that neither 
Petitioner Bonnie Sontupe nor the Upper Freehold Regional Education 
Association has stated a claim upon which relief could be granted in 
this forum. In affirming the Commissioner's de cis ion, we emphasize 
that, as expressed by the Administrative Law Judge, 

... even if Sontupe established that the 
memorand.um is a rule and that as such the 
Commissioner violated the Administrative 
Procedures Act and that, therefore, the Board 
terminated its employment relationship with her 
upon an invalid rule, there is no affirmative 
relief which could be afforded here ... Nor could 
the Association be afforded relief in the form of 
an Order directing the Board not to adhere to the 
Commissioner's memorandum for no one else is 
individually named in the Petition of Appeal, 
this action is not a class action on behalf of 
all Association members, and there are no facts 
pleaded to show that ... other nontenured teachers 
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have not been offered continued employment for 
the same reason as Sontupe. Even if other 
nontenured teachers were not continued in their 
employment for the same reason, the result 
reached here that no relief may be afforded 
Sontupe would have been applied to them. 

Initial Decision, at 9. 

August 5, 1987 

Pe>nding N.J. Superior Court. 
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NEW BRUNSWICK BOARD 

OP EDUCA'nON, 

Petitioner, 

v. 

JOSEPH HARRIS, 

Respondent. 

~tntr uf Nrw llrrsry 

OFFICE OF ADMINISTRATIVE LAW 

INmAL DECISION 

OAL DKT. NO. EDU 7150-86 

AGENCY DKT. NO. 329-9/86 

Ralph P. Stanzione, Esq., for petitioner 

Stephen E. Klausner, Esq., for respondent (Klausner & Hunter, attorneys) 

Record Closed: February 2, 1987 Decided: February 11, 1987 

BEFORE BRUCE R. CAMPBELL, ALJ: 

The New Brunswick Board of Education (Board) filed charges of misbehavior and 

unbecoming conduct against Joseph Harris (respondent), a tenured attendance officer in 

its employ, on September 24, 1986. The charges were properly certified to the 

Commissioner of Education and there is no allegation of procedural deficiency in service, 

consideration or certification of the charges. 

The respondent tiled his answer with the Commissioner on October 20, 1986. On 

October 22, 1986, the matter was transmitted to the Office of Administrative Law for 

determination as a contested case pursuant to N.J.S.A. 52:148-l ~ ~· and N.J.S.A. 

52:14F-l et ~· After notice, a prehearing conference was held in the matter on 

November 26, 1986, at which issues and procedures were settled. The matter was set 

down for hearing on February 2 and 3, 1987. Hearing was convened on February 2 at the 

Middlesex Borough Municipal Court. 

New Jersey Is An Equal Opportuniry Employer 
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The present tenure charges arise from criminal charges against and a subsequent 

Grand Jury indictment of Harris. The underlying charge was possession of a controlled 

dangerous substance. 

on July 11, 1986, the Honorable Wilfred P. Diana, AJSC, signed an order 

dismissing the indictment pursuant to a motion by the assistant prosecutor assigned to the 

case. 

D 

Mark Lewis, a member of the Franklin Township Police Department, testified. 

On the basis of information received from an informant, he and two members of the 

Middlesex County Prosecutor's Office went to the Sportsman Inn in Franklin Township at 

approximately 10:25 a.m. on January 3, 1986. The two other officers went into the 

establishment first. This officer, carrying a radio, entered the premises and positioned 

himself on the dance floor. All bar patrons raised their hands and were searched by other 

officers. An investigator for the Somerset County Prosecutor's Office, Adam Lund, 

searched Harris. Lund gave to Lewis a small {)tiCket and a straw. A thkd officer did a 

field test and the contents of the small packet tested positive for cocaine. Lewis was 

able satisfactorily to establish custody of the evidence from the time he took possession 

of it to the date of this hearing. 

The witness could not recall what Harris wore that day. The witness did not see 

Harris in possession of either the packet or the straw nor did the witness see Lund remove 

either item from on or about Harris' person. 

James Housell, a sergeant of the Franklin Township Police Department, also 

testified. He collects, stores and presents evidence as part or his duties. He also causes 

evidence to be tested when that is necessary. He took the evidence in this matter from 

the Franklin Township Police Department to New Jersey State Police Laboratories in 

West Trenton on January 8, 1986. The witness produced test results showing that the 

material in the packet allegedly taken from Harris was, in fact, cocaine. 
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m 

The Board's Assistant Superintendent for Personnel since 1972 testified. He was 

not present at the search or arrest. He informed the Board upon learning of the 

indictment. He later learned the case was dismissed because the prosecutor's investigator 

had either resigned or been fired because he failed a urine test for marijuana use. 

The witness went to Somerville and secured a copy of the dismissal. 

Nevertheless, he signed tenure charges against Harris on August 14, 1986. 

The witness acknowledged that police reports indicate Lewis got his information 

from Lund. By August 1986, Lund had left the prosecutor's otcice and had moved out of 

state. The witness also stated he does not know if the present charge is true or not. He 

based his charge solely on the Grand Jury indictment. The respondent has been employed 

since 1969 and has had no problems of a disciplinary nature until now. 

IV 

Upon conclusion of the Board's case, the respondent moved to dismiss. He 

asserts that all the Board has been able to show is that he was arrested and indicted and 

that the indictment subsequently was dismissed. There is no competent evidencce that he 

was, in fact, in possession o! any ccontrolled dangerous substance. All of Lewis' evidence 

is hearsay. He knew only what Lund told him and Lund has been discredited. 

The Board counters that it is aware of problems with the evidence in this case 

but stresses that Lewis WI!$ present at the arrest. His testimony may have some value 

even though he did not conduct the search of the respondent on January 3, 1986. 

v 

DISCUSSION AND DETKRMINA'llON 

It is well established that the Commissioner of Education may sustain a tenure 

charge of unbecoming conduct arising from the same incident in which there has been an 

accquital of a criminal charge. Tenure of LaTronica, OAL DKT. EDU 7449-82 (July 21, 
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1983), adopted Comm'r of Ed. (Sept. 6, 1983). As long as there is a preponderance of 

competent evidence that misbehavior and/or unbecoming conduct occurred, tenure 

charges can be and must be sustained. In the present matter, however, I FIND no 

residuum of competent evidence upon which to base such a determination. 

"It has long been settled that arrest and indictment of a person, without 

conviction, is not an acceptable index of character. This, on the theory that an 

accusation of misconduct is 'quite consistent with innocence and .•. is merely . 

somebody's hearsay assertion as to the ••• guilt' of the person accused." Costanzo v. N.J. 

Racing Comm., 126 N.J. Super. 187, 194 (App. Div. 1974), citing 3A Wigmore on Evidence, 

(Chadbourn rev. 1970), S 980a at 835. The Appellate Division went on to say that where 

the accusation has been dismissed, this holding is all the more supported. ~· 

It is black letter law that the burden of proof in a tenure hearing is no more than 

the obligation to prove a charge by a preponderance of the credible in the record. 

N.J.A.C. 1:1-15.1. Hearay evidence may not be excluded except subject to the judge's 

discretion to exclude evidence under ~· l:l-15.2(a) or a valid claim of privilege. 

"Hearsay evidence which is admitted shall be accorded whatever weight the judge deems 

appropriate taking into account the nature, character and scope of the evidence, the 

circumstances of its creation and production, and, generally, its reliability." ~· 

1:1-15.8(a}. However, some legally competent evidence must exist to support each 

ultimate finding of fact sufficient to provide assurances of reliability and to avoid the 

fact or appearance of arbitrariness. N.J.A.C. l:l-15.8(b). This is commonly referred to 

as the residuum rule. 

As the respondent_ observes, all of the evidence surrounding the alleged criminal 

incident is hearsay. Arrest, indictment and dismissal of indictment are matters or public 

record. Under Costanzo, however, they do not even go to character let alone proscribed 

conduct. 

Having carefully reviewed the record in this matter, I FIND no residuum of 

competent evidence to support the Board's tenure charges. Had the discredited 

investigator been produced, I would at least have had the opportunity to evaluate his 

credibility. This, conceivably, could have put a foundation under the Board's case. That 

did not happen and no other competent and credible evidence was forthcoming from any 
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other source. Consequently, 1 CONCLUDE that the tenure charges against Joseph Harris 

have not been proven. Accordingly, they are DISMISSED. It is so ORDERED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

!II.J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

II FG:!SKllAKY /987 
DATE 

DATE 

FEB 1 81987 
DATE 

ds 

DEPARTMENT OF EDUCATION 
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IN THE MATTER OF THE TENURE 

HEARING OF JOSEPH HARRIS, SCHOOL 

DISTRICT OF THE CITY OF NEW 

BRUNSWICK, MIDDLESEX COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties pursuant to N.J.A.~ l:l-16.4a, band c. 

The Commissioner agrees with the 
Office of Administrative Law dismissing the 
and adopts it as the final decision in this 
expressed in the initial decision. 

recommendation of the 
tenure charges herein 

matter for the reasons 

Pursuant to the provisions of N.J.S.A. 18A:6-14, the 
Commissioner finds and determines that the loss of the 120 days of 
salary imposed by the Board on respondent as a consequence of the 
filing of the herein tenure charges is restored, less mitigation. 

However, in the absence of anything among the papers 
relative to the reason for withholding of respondent's 1986-87 
increment, the Commissioner is unable to determine whether such 
increment withholding was an outgrowth of the same circumstances 
that led to the filing of these tenure charges. 

In the absence of such information, the Commissioner 
remands the initial decision to the AW for the purpose of deter
mlnlng whether the dismissal of charges in this matter should 
similarly result in restoration of respondent's increment as well. 

Accordingly, the instant matter is remanded to the Office 
of Administrative Law for action consistent with this decision. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

March 18, 1987 
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·OFFICE OF ADMINISTRATIVE LAW 

IN THE MATTER OF THE TENURE 

OF JOSEPH HARRIS, SCHOOL 

DISTRICT OF THE CITY OF 

NEW BRUNSWICK. 

Ralph F. Stanzione, Esq., for petitioner 

INmAL DECISIOM 

OAL DKT. NO. EDU 4955-87 

AGENCY DKT. NO. 329-fl/86 

(EDU 7150-86 ON REMAND) 

Stephen E. Klausner, Esq., for respondent (Klausner, Hunter &: Oxfeld, attorneys) 

Record Closed: September 15, 1987 Decided: September 22, 1987 

BEFORE BRUCE R. CAMPBELL, ALJ: 

The New E)runswick Board of Education (Board) filed charges of misbehavior and 

unbecom!ng conduct against Joseph Harris (respondent), a tenured attendance officer in 

its employ, on September 24, 1986. After the respondent filed his answer with the 

Commissioner of Education, the matter was transmitted to the Office of Administrative 

Law for determination as a contested case pursuant to N.J.S.A. 52:14!3-l £.!_ ~· and 

N •. J.S.A. 52:14F-1!:.!. ~· After notice, a prehearing conference was held at which issues 

and procedures were settled. The matter was heard on February 2, 1987, at the Middlesex 

Oorough Municipal Court. 

My Initial Decision issued on February 11, 1987, holding that the tenure charges 

against Joseph Harris had not been proven. The Commissioner affirmed the Initial 

Decision as to the tenure charges on March 18, 1987. He remanded the matter for 1.1 

determination of whether the Ooard had withheld the respondent's increment based on the 

same circumstances and whether the increment should be restored. 

NewJenev Is An Equal Opportumty £mpioyer 
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Before any action on my part, the Board restored Harris' increment. His 

attorney so advised me and requested that the matter be dismi~ed as moot. 

I have reviewed the papers and FIND and CONCLUDE that there is no longer a 

justiciable issue before me. A,ccordingly, it is ORDERED that the present matter be and 

is hereby DISMISSED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

SEP 2 31987 
Receipt Acknowledged: 

DATE 

SEP 2 51981 
DATE 

ds 
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OAL DKT. NO. EDU 4955-87 (EDU 7150-86 ON REMAND) 

IN THE MATTER OF THE TENURE 

HEARING OF JOSEPH HARRIS, SCHOOL 

DISTRICT OF THE CITY OF NEW 

BRUNSWICK, MIDDLESEX COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The Commissioner has reviewed the record of this matter 

including the initial decision on remand rendered by the Office of 

Administrative Law. 

The Commissioner observes that the purpose of this remand 

was to determine whether or not the Board withheld respondent 1 s 

increment based on the same circumstances which involved the earlier 

dismissal of the Board 1 s tenure charges against him. See 

Matter of the Tenure Hearing of Joseph Harris, School District of 

the~ty of New Brunswick, Middlesex~~unty, decided March 18, 1987. 

In view of the fact that the AW has found and concluded 

that the Board has since restored respondent's salary increment, the 

issue on which this case was remanded to the Office of Adminis

trative Law has become moot. 
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Accordingly, the Commissronet finds and detetmines that 

there is no longer a justiciable issue before him and that this 

matter can be and is hereby dismissed. 

OCTOBER 23, 1987 

DATE OF ~~ILING - QCTOBER 29, 1987 

4 -
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ROBERT BRUNNQUELL, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD REGIONAL SCHOOL 
DISTRICT AND DONALD E. SHELDON, 
UNION COUNTY, 

RESPONDENTS . 

COMMISSIONER OF EDUCATION 

DECISION ON MOTION 

For the Petitioner, Robert P. Glickman, Esq., of Counsel 

For the Respondent, Casper P. Boehm, Jr., Esq., of Counsel 

The Scotch Plains-Fanwood Regional Board of Education 

(Board) has filed a request for an interlocutory review from a 

Decision on Motion in the above-captioned matter before the 

Commissioner of Education in accordance with the appl icablt! 

provisions of N.J.A.C. 1:1-9.7. 

The Board is seeking a reversal of the AW's Decision on 

Motion of February '3, 1987 wherein he denied its Motion to Dismiss 

these proceedings which was advanced by the Board on the following 

grounds: 

The petition fails to state a cause of action for 
which relief may be granted (Board's Brief, Point 
I); and 

•' 
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Even if the petition stated, a cause of action, 
petitioner is barred by the 90-day rule set forth 
in N.J.A.C. 6:24-1.2. (Board's Brief, Point II) 

In Point I of its legal argument, the Board relies on. two 

prior school law decisions of the Commissioner which construe the 

provisions of N.J.S.A. 18A:28-8 and their effect upon voluntary 

resignations submitted by tenured employees to their respective 

boards of education and the formal acceptance of such resignations 

by those boards. Kozak v. Board of Education of the Township of 

Waterford, 1976 S.L.D. 633, Pedersen v. Board of Education of the 

Borough of Midland Park, 1977 S.L.D. 416 

The Board avers that each of the above-cited school law 

decisions construes the provisions of N.J.S.A. 18A:28-8 as follows: 

1. Any tenured teaching staff member may resign 
from the employ of a local board of education 
upon giving 60 days prior written notice of his 
or her intention to resign. 

2. The board may approve the release of a 
tenured employee upon shorter written notice of 
resignation. 

3. A resignation becomes final upon its formal 
acceptance by a board of education. 

The Board argues that the facts of this matter clearly _ 

establish that petitioner had three weeks (April 1 to April 22, 

1986) to withdraw his resignation before it acted to accept such 

resignation. Raving failed to do so, the Board claims that 

petitioner cannot now be heard by the Commissioner to complain that 

it should not have accepted his resignation. Kozak, supra The 

Board submits that even in those prior school law decisions where 

petitioners alleged that their resignations were coerced or were the 

result of duress, they could not be rescinded given the fact that 
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petitioners therein had sufficient time to withdraw their 

resignations ·prior to formal acceptance of same by the respective 

boards. Kozak, supra; Pedersen, supra 

Similarly, the Board argues for reversal of the ALJ's 

determination in Point II of its legal argument as follows: 

***Our Courts have indentified (sic) the accrual 
of a cause of action as the date on which the 
right to institute and maintain a suit first 
arose. Rosenau v. City of New Brunswick and 
Gammon Meter Co., 51 N.J. 130, 137 (1968); Burd 
v. New Jersey Telephone Co., 149 N.J. Super~ 
30 (App. Div. 1977), cert. granted, 75 N.J. 21 
(1977). Any wrongful act for which the law 
provides a remedy gives right to institute an 
action therefore, and a cause of action accrues 
at that time. Tortorello v. Reinfeld, 6 N.J. 
58, 65 (1950); Lutz v. Semeer, 126 N.J. Super 
288, 297 (Law Div. 1974). 

Therefore, pursuant to N.J.A.C. 6:24-1.2, 
petitioner was required to flle a Petition with 
the Commissioner of Education within ninety (90) 
days of the Board • s action of formally accepting 
his resignation; that is, no later than July 21, 
1986. As stated earlier, the within Petition is 
dated September 22. 1986, well after the 
expiration of the period prescribed by the Code. 

It is recognized that the rules may be relaxed by 
the Commissioner where strict adherence thereto 
would be inappropriate. unnecessary or would 
result in an injustice. N.J.A.C. 6:24-1.19. 
However, there are no grounds for relaxation in 
this case. In interpreting a similar Court rule, 
our judiciary has continually held that rules of 
practice are more than mere guides. They are 
made to be complied with and should not be 
lightly disregarded. Abel v. Elizabeth Board of 
Works, 63 N.J. Super 500, 509 (App. Dtv. 1960). 
Rules should only be relaxed where it is 
manifested that strict adherence would work 
surprise or injustice. Diodato v. Camden County 
Park Comm., 136 N.J. Super 324, 327 (App. Div. 
1975). Petitioner here can claim neither 
surprise nor injustice. On the contrary, it was 
petitioner's act of submitting his resignation 
that triggered the Board's action. In addition, 
petitioner was advised well in advance of the 
date on which the Board would act. (Board's 
Brief, Point II) 
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In opposing the Board's request for interlocutory review. 

petitioner urges the Commissioner to uphold the ALJ's determination 

denying the Board's Motion to Dismiss these proceedings by virtu~ of 

what he claims are essential underlving facts which warrant a 

further hearing on the merits of his charges that his resignation 
' 

was not thoughtfully arrived at while he was in a sound state of 

mind, but rather was precipitated by the harassment, belittling and 

coercion of the Board and his supervisor, Donald Sheldon. 

Petitioner argues that he is entitled to have an 

opportunity to submit any evidence including present psychiatric 

reports to establish the proof of his allegations against the Board 

and his mental state of mind throughout the periods of time 

commencing from the time he submitted his resignation (April 1, 

1986) until the time he instituted his Petition of Appeal 

(September 22, 1986) 

Petitioner maintains that in order for the Commissioner to 

make a reasonable and sound decision in this matter there must be a 

factual basis established in order to determine whether or not the 

strict application of the 90-day rule pursuant to N.J.A.C. 6:24-1.17 

should be invoked. According to petitioner, this cannot be 

accomplished without further inquiry into the basis of his claim. 

Finally, petitioner argues that the New Jersey Court Rules 

dealing with interlocutory appeals are equally applicable· to the 

Commissioner. In this regard petitioner relies on the language of 

the Courts in stating that: 

Leave to appeal is granted only in extraordinary 
circumstances. See Delbridge v. Jann Holding 
Company, 164 N.J. Super. 506, 509-510 (App. Div. 
1978). "The power to permit an interlocutory 
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appeal is sparingly exercised and leave is 
granted only in the exceptional case where, on a 
balance of interests, justice suggests the need 
for review of the interlocutory order in advance 
of final judgment." Honorable M. Sullivan, 
"Interlocutory Appeals" 92 N.J.L.J. 161 
(March 13, 1969), quoted in DiMarino v. Wishkin, 
195 N.J. Super. 390, 394 (App. Div. 1984). 

The sparing exercise of such appellate discretion 
is mandated by the New Jersey Supreme Court's 
admonition against "piece meal appeals" from 
orders or judgments which dispose of only some of 
the claims in a case. Mortgage Corp. of 
New Jersey v. Aetna Casualty and Surety Co. , 19 
N.J. 24, 28 (1955). 
(Petitioner's Reply Letter Memorandum, at pp. 2-3) 

The Commissioner has reviewed the respective arguments of 

the parties in connection with the review of the interlocutory 

appeal filed by the Board. In the Commissioner's judgment the 

record of this matter is sufficiently developed to reach a finding 

and determination that the Board's action in formally accepting 

petitioner's unsolicited written resignation from employment on 

April 22, 1986 was in all ways proper and legally correct in 

accordance with the provisions of N.J.S.A. l8A:28-8. The record 

further reveals that petitioner made no attempt between April l, 

1986 and April 22, 1986 to withdraw his resignation before it was 

accepted by the Board. 

Moreover, petitioner failed to take any affirmative act to 

request that the Board reconsider his resignation within the 90-day 

period extending from April 22 to July 21, 1986. Rather. such 

request was made of the Board more than one month later on 

August 27, 1986. Additionally, petitioner's appeal before the 

Commissioner was not filed until September 29, 1986. 
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The Board's Motion to Dismiss· in this matter is premised in 

part upon petitioner • s violation of the 90-day rule pursuant to 

N.J.A.C. 6:24-1.2 and it has factually established that petitioner's 

appeal from its action of April 22, 1986 exceeds 150 days. 

The ALJ on p~ge 5 of the Decision on Motion has determined 

in part as follows: 

There is no evidence in the record to support 
petitioner's contention of his state of mind at 
the time he submitted his resignation on April 1, 
1986 to deem his submission involuntary. This is 
also true of the 21 days between submission and 
the Board's acceptance. as well as the period in 
excess of four months after the Board's 
acceptance until he sought legal counsel on 
August 27, 1986. 

Consequently, at the time that the Board's Motion to 

Dismiss was heard in this matter, the ALJ had no further evidential 

information from petitioner to support his claim except the naked 

allegations set forth in his Petition of Appeal. 

Based on all of the foregoing, the Commissioner does not 

concur with the ALJ's determination to deny the Board's Motion to 

Dismiss these proceedings on the ground that the instant Petition of 

Appeal is barred by the 90-day rule pursuant to N.J.A.C. 6:24-1.2. 

The Commissioner finds that no compelling reason was offered by 

petitioner in opposition to the Board's Motion for a relaxation of 

the 90-day rule pursuant to N.J.A.C. 6:24-1.17. 

Thus, for the reasons expressed herein, the Decision on 

Motion is hereby reversed by virtue of petitioner's untimely appeal 

in this matter which constitutes a violation of N.J.A.C. 6:24-1.2. 
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Accordingly, the Board's Motion to Dismiss the Petition of 

Appeal is granted for the reasons set forth above. 

IT IS SO ORDERED. 

MARQi 19, 1987 

DAlE OF MAILING - MARQi 19, 1987 
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ROBERT BRUNNQUELL, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD REGIONAL SCHOOL 
DISTRICT AND DONALD E. SHELDON, 
UNION COUNTY, ' 

RESPONDENTS-RESPONDENTS. 

STATE BOARD OF EDUCATION 

DECISION 

Decision on Motion by the Commissioner of Education, 
March 19, 1987 

For the Petitioner-Appellant, Robert P. Glickman 

For the Respondents-Respondents, Casper P. Boehm, Esq. 

Petitioner was a tenured School Social Worker who peti
tioned the Commissioner of Education on September 29, 1986, seeking 
recission of his letter of resignation from the Board's employ, 
which he submitted to the Board on April 1, 1986. In his petition, 
he alleged that his resignation was not voluntary, asserting among 
other claims that the resignation was invalid because of his mental 
and physical condition. Petition, at 20. The Board asserted that 
Petitioner failed to state a cause of action and also sought dismis
sal on the grounds that the petition was time-barred by N.J.A.C. 
6:24-1.2. 

The Administrative Law Judge (ALJ) found that there was no 
evidence in the record to support Petitioner's contention that his 
state of mind at the time he submitted his resignation rendered such 
resignation involuntary, or that such state of mind continued until 
he sought legal counsel on August 27, 1986, following which he filed 
his petition. Although the ALJ found that the petition was filed 
beyond the time period specified by N.J.A.C. 6:24-1.2, he concluded 
that the record did not provide any evidence concerning whether 
failure to relax the 90 day requirement of the regulation pursuant 
to N.J.A.C. 6:24-1.17 would result in injustice. The ALJ therefore 
denied the Board's motion to dismiss and directed plenary hearing to 
establish Petitioner • s state of mind during the relevant periods, 
noting however that the Board was not precluded from resubmitting 
its motion to dismiss at the conclusion of the hearing. 

Upon the Board's request, the Commissioner granted inter
locutory review pursuant to N.J.A.C. 1:1-9.7. The Commissioner 
determined that the record in the matter was sufficiently developed 
to decide whether the Board's action in accepting Petitioner's 
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resignation was proper, concluding that it was correct in all ways 
in accordance with N.J.S.A. 18A:28-8. In the absence of any support 
for Petitioner's claim concerning his state of mind aside from the 
allegations in his petition, or other compelling reason offered by 
Petitioner to warrant relaxation, the Commissioner reversed the 
AW's determination and dismissed the petition pursuant to N.J.A.C. 
6:24-1.2. 

Petitioner appealed to the State Board, asserting that he 
has a right to a hearing and arguing that the record was not 
sufficiently developed to permit the Commissioner to determine the 
effect of his resignation. He further argues that relaxation of 90 
day requirement is warranted because of his state of mind and that, 
in any event, he filed his petition within 90 days of his request to 
the Board that it reconsider its action. On appeal, Petitioner also 
has submitted a psychiatric report and has moved to supplement the 
evidentiary record with the report pursuant to N.J.A.C. 
6:2-l.lO(S)(c) so as to provide evidence of his state of mind. 

We conclude that, as the ALJ determined, Petitioner in this 
case is entitled to an evidentiary hearing on the question of 
whether his state of mind during the relevant periods was such as to 
render his resignation involuntary and to warrant relaxation of the 
90 day rule. We agree that the record before the Commissioner was 
not sufficiently developed to permit a conclusion that Petitioner's 
resignation was voluntary, and we find that to deny him the oppor
tunity to present evidence concerning his state of mind, in light of 
his assertions in the pleadings, would be contrary to the principles 
of due process. Likewise, we conclude in light of the allegations, 
that dismissal for failure to comply with the 90 day rule without a 
determination concerning the circumstances surrounding Petitioner's 
failure to file within the specified time period would result in 
injustice. We therefore remand this matter to the Commissioner for 
proceedings consistent with our decision. In light of our deter
mination, we however deny Petitioner's motion to supplement the 
evidentiary record on appeal. .Finally, like the ALJ. we emphasize 
that the Board may resubmit its motion at the conclusion of the 
hearing in this matter. 

JULY 1, 1987 
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~tall' of Nru1 Jlrrsry 

OFFICE OF ADMINISTRATIVE LAW ' 

E. P. REID, INC., 

Petitioner 
v. 

BOARD OF EDUCATION OF THE 
CITY OF JERSEY CITY 

IUld 

REXXON, INC., 

Respondents. 

Robert R. Guida, Esq., for petitioner 

INmAL DECISION 

OAL DKT. NO. EDU 7427-86 

AGENCY DKT. NO. 334-9/86 

James J. SeamlUl, Esq., for respondent, Board 

Marc Rosen, ~~for respondent Rexxon, Inc. 

Record Closed: February 4, 1987 Decided: February 9, 1987 

BEFORE WARD. R. YOUNG, ALJ: 

Petitioner, an unsuccessful bidder for a Fire Detection System Service contract for 

the 1986-87 school year with the Jersey City Board of Education (Board), seeks to have the 

contract awarded to Rexxon, Inc. (Rexxon} deemed null and void because of alleged 

violations of the Public School Contract Law, N.J.S.A. 18A:l8A-l ~ ~· 

Respondents deny the allegations and seek a dismissal of the Petition of Appeal. 

The matter was transmitted to the Office of Administrative Law as a contested 

case on October 30, 1986 pursuant to N.J.S.A. 52:14F-l ~ ~· A prehearing conference 

New Jersev l.s An F.quul Opportunity F.mpluyer 
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OAL DKT. NO. EDU 7427-86 

was held on December 4, 1986 and the matter proceeded to plenary hearing at the Office 

of Administrative Law, Newark on February 4, 1987. The record closed at the close of 

hearing on that date. 

The following admissions in the pleadings are adopted herein as FINDINGS OF 

PACT: 

I. Petitioner, E. P. Reid, Inc., is 11 corporation of the State of New Jersey 

and is in the electrical contracting business providing total security and 

electrical controls for the intrusion and fire alarm systems and is 

licensed by the State of New Jersey under State License and Permit 

114065. 

2. On Wednesday, August 20, 1986, the respondent, Jersey City Board of 

Education accepted bids (Bid 1115-15) for the servicing and maintenance 

of a fire detection system throughout the buildings of the said Board in 

Jersey City. 

3. Pursuant to the bid advertisement, petitioner, E. P. Reid, Inc., submitted 

a bid proposal which was opened together with one other bid submitted 

by the respondent, Rexxon, Inc. 

4. The respondent, Jersey City Board of Education, awarded the bid for the 

aforesaid servicing and maintenance to the respondent, Rexxon, Inc. 

5. Petitioner, E. P. Reid, Inc., submitted a pre-qualification Affidavit and 

copy of classification by the New Jersey Department of Treasury, 

Division of Building and Construction. 

6. Petitioner, E. P. Reid, Inc., a licensed New Jersey Electrical Contractor 

and business permitee, has met all of the requirements of the Statutes of 

New Jersey regarding pre-qualification, and has met all of the bid 

requirements and qualifications in every material aspect. 

-2-
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OAL DKT. NO. EDU 7427-86 

TESTIMONIAL EVIDENCE: 

Marc Rosen, a co-respondent, testified he is the President and only employee ·or 

Rexxon, Inc., and submitted a bid Cor repair and replacement of the fire detection systems 

in the buildings of the Jersey,City Board of Education. He stated that contracted services 

has been and would be performed by Protective Alarm Systems operated by one 'VJ.arc 

Dipple. 

Rosen further testified he is the 100 per cent owner of Rexxon, Inc., but left the bid 

specification requirements concerning number of employees in Rexxon and identity of 

ownership by percentage blank in his proposal. 

Rosen also stated he had been awarded the contract for the years 1984-85 and 1985-

86, and his billing in 1985-86 exceeded $100,000. 

Rosen further testified that the pre-qualfiication classification for electrical work 

by Rexxon by the Division of Building and Construction in the New Jersey Department of 

Treasury is $50,000, and the service required under the contract at issue is electrical 

work. 

Upon examination by tile undersigned as to why Protective Alarm Systems (PAS) did 

not submit a proposal, Rosen responded that he has had an arrangement with Dipple of 

PAS that Rexxon bids and then subcontracts to PAS. On redirect examination, Rosen 

indicated he did not know it PAS is pre-qualitied. 

Edward P. Reid, petitioner also testified that he was awarded the contract for 1973-

74, 1982-83 and 1983-84, and that a bid proposal in another year was rejected by the Board 

due to his failure to include a pre-qualification Affidavit. Reid also stated he noticed the 

Board's Business Manager, Mr. Kaminsky, that Rexxon•s pre-qualification for electrical 

work was limited to $50,000 and that Rexxon's proposal did not include a stockholder 

statement in accordance with P.L.l977, Chapter 33. (See P-4). 
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Howard J. Cohen, an employee with the Division of Building Construction, N. J, 

Department of Treasury, testified he is responsible for determining pre-quali!i!!ation 

ratings. He stated that applicants are pre--qualified with a single rating (per contract) and 

aggregate rating (combined contracts). He further testified that whether pre-

qualification is required for specific contracts as a matter of law is not essential to the 

pre-qualification rating process. 

Arsenio V. Sylvestri, Secretary of the respondent Board, testified he attested the 

signatures of Rosen and the Board President as a ministerial duty following the Board's 

award of the contract to Rexxon. See R-2 • Sylvestri also stated he transmitted a memo 

to the Board's counsel incorporating deficiencies in the Rexxon proposal, but is not aware 

of any discussions by the Board, its legal department, or business manager concerning 

them. See P-2. 

The following is adopted as PJNDINGS OF FACT: 

1. Rexxon is a paper corporation with no employees to provide the services 

required under the contract awarded to it by the Board. 

2. Rosen, President and sole "employee" of Rexxon, failed to include data 

required by Specification #15-15 in his proposal concerning the number of 

employees in Rexxon and the identity of ownership by percentage. 

3. Rexxon is pre-qualified to a limit of $50,000 for electrical work. 

4. The service required under the contract is electrical work. 

5. The total cost of work pertaining to the contract shall not exceed 

$95,000. 

6. Rosen subcontracts work performance to Protective Alarm Systems. 

7. The Board's legal department was advised of deficiencies in the Rexxon 

proposal prior to the contract award by the Board. 

-4-
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OAL DKT. NO. EDU 7427-86 

The following stipulations, placed on the record by counsel for petitioner and the 

Board, are also adopted herein as FINDINGS OF FACT: 

I. The only correspondence in the Board's records concerning the contract 

at issue is in evi&ence. 

2. The Rexxon bid proposal was void of certification and pre-qualification 

classification. 

3. There was no Board discussion or action on bid proposals other than its 

award of the contract to Rexxon on September 17, 1986. 

EVIDENTIARY DOCUMENTS 

Specifications ltl5-l5 and the Rexxon bid proposal are both incorporated in P-l. A 

careful review of this exhibit reveals deficiencies other than those illready incorporated 

herein which are compelling to note. 

The Bidder's Affidavit executed by Rosen, void of seal and with a questionable 

attest signature, states that the bidder is "The only one interested in this bid; and that no 

one other than he has any interest in this bid or in the contract proposed to be entered in 

this bid or in the contract proposed to be entered into" and that "This bid is made without 

any previous understanding, agreement or connection with any other person, firm or 

corporation making a bid tor the same purpose, and is in all respects fair and without 

collusion or fraud." 

Rosen's own testimony conflicts with his executed Affdidavit in that Marc Dipple 

and Protective Alarm Systems perform all services required under the contract and 

therefore has a considerable interest on the bid and contract. 
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The Affidavit of Verification of Bid requires that "The officer taking the 

acknowledgement shall enter his title, the date of expiration of his commissions, etc." 

This requirement was not met nor does the printed name of Marion T. Cellitti, a notary 

public, appear to be a valid signature. (See the signature on the Alfirmative Action 

Affidavit). 

The Affidavit and pre-qualification classification requirements are clearly 

incorporated in the Special Notice To All Bidder Hereon incorporated in the 

specifications. 

Specification #15-15 also incorporates under Qualifications that "The companies 

presenting a bid shall certify that they have in their organization a competent, efficient 

and experienced service department, parts department with 11. complete inventory of parts 

necessary for this type of service." Rosen's own testimony verified that Rexxon does not 

meet the qualifications required. 

PUBLIC SCHOOLS CONTRACTS LAW 

N.J.S.A. 18A:l8A-26 states: 

Every board of education shall require that all persons proposing to 
bid on any contract requiring public advertisement for bids with 
the board for public work, the entire cost whereof will exceed 
$20,000, shall first be classified in accordance with article 6 of this 
chapter as to the character and amount ot public work on which 
they shall be qualified to submit bids. So long as such requirement 
is in effect, the board of edueation shall accept such bids only from 
persons qualified in accordance with such classification. 

The Quallflcatlon or Bidders is incorporated under Article 6. N.J.S.A. l8A:l8A-27 

provides the authority for the State Board of Education to adopt regulations providing for 

the qualification of bidders, and states at d: 

In lieu of adopting any qualification regulation under this section, 
the State Board may, in whole or in part, delegate by regulation to 
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the Department of Treasury or other appropriate State agency with 
its consent, the authority to qualify bidders subject to this article. 

N.J.A.C. 6:20-7.2 states: 

Pursuant to N.J.S.A. 18A:l8A-27, the authority to qualify bidders 
for district board of education contracting or Department of 
Education contracting is delegated to the Department of Treasury. 
Such action is to be governed by rules adopted by the Department 
of Treasury for this purpose. 

The Division of Building Construction in the Department of the Treasury has 

adopted regulations covering the classification of prospective bidders. They are codified 

in Title 17, Chapter 19. The rules are codified in subchapter 2. 

Public work is defined in N.J.A.C. 17:19-1.1 which states: 

"Public work" means ~ public building or other public 
betterment, work or improvement constructed, repaired or 
improved wholly or in part at the expense of the public. 
(emphasis supplied) 

N.J.A.C.l7:19-2.12 states at (e): 

Where a question arises as to whether a bid for a project is within a 
bidder's existing classification or rating limits, the bid shall be 
opened provisionally, and if it appears that the bid is at variance 
with the contractor's trade classification or dollar value ratings, 
the bid shall be rejected. 

ARGUMENTS OF COUNSEL 

Counsel for the Board refers to a Renewal of Classification Form DBC 36R (12/79). 

See R-1. The form incorporates regulations that "were formally adopted by the Director, 

Division of Building and Construction and became effective :'darch 1, 1977. Regulation (13) 

in that form states: 

~Public Work" means all school building construction work including 
repairs and remodeling. "Public Work" does not include textbooks, 
uniforms, school supplies or maintenance services. (emphasis 
supplied) 
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Counsel for the Board argues that a pre-qualification classification rating is not 

required for the contract at issue because said contract calls for maintenance work. 

The Board's argument is rejected for the following reasons: 

1. Specification #15-15 is entitled Proposal for Repairs and 

Replacements. 

2. The regulations incorporated in Form DBCV 36R (12/79) have 

clearly not been updated as it retains the $10,000 threshold, which 

was increased to $20,000 in N.J.S.A. l8A:l8A-26 through 

amendment by!:!· 1983, c 266~2, err. July 14, 1983. 

3. The language of regulation 13) referred to in Form DBC 36R (12/79) 

does not now exist in Title 17, Chapter 19, Subchapter 2. 

4. The definition of "Public Work" as codified in ~· 17:19--l.l is 

applicable to the contested contract herein as the service to be 

provided in same is indeed public "work or improvement ... , 

repaired or improved wholly or in part at the expense of the 

public." 

DISCUSSION AND CONCLUSION 

The record in this rriatter is void of any documentary evidence that Re:xxon has 

received pre-qualification classification rating by the Division of Building Construction. 

RO!len testified that he has a rating of $50,000 without indication whether it represents a 

single or aggregate rating. Nonetheless, that testimony was not disputed, possibly 

because Rexxon has made a rating or that rating would not prequalify Rexxon to bid on a 

contract not to exceed $95,000, and which Rosen testified he billed the Board for over 

$100,000 in the previous year. 

-8-

745 

You are viewing an archived copy from the New Jersey State Library.



OAL OKT. NO. EDU 7427-86 

Concerning ~· 17:19-'l.l2(e), a question certainly arose by Reid's letter to 

Kaminsky (P-4), and Sylvestri's memo to the legal department (P-2) prior to the awarding 

of the contract to Rexxon on September 17, 1986. 

I FIND that the Board of Education of the City of Jersey City: 
' 

1. Erred in not rejecting the Rexxon bid proposal due to its 

deficiencies as indicated herein. 

2. Violated N.J.A.C. 17:19-2.12(e) because of its failure to reject 

the Rexxon bid proposal. 

3. Violated N.J.S.A. 18A:l8A-26 by awarding the contract at 

issue to Rexxon due to its pre-qualification limit of $50,000. 

CONCLUDE, therefore, that the contract for fire detection. system services 

awarded by the Jersey City Board of Education to Rexxon, Inc. for the 1986-87 school year 

shall be and is hereby deemed to be NULL AND VOID. 

Rexxon, Inc. is hereby ORDERED to cease and desist from providing any further 

services under the invalidated contract. 

The Jersey City Board of Education is hereby ORDERED to expeditiously 

readvertise, rebid, and award the contract anew pursuant to law. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCA110N, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five {45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 
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I hereby PILE this Initial Decision with Saul Cooperman for consideration. 

'7 -i"-«-" 8 /7-f? DATE 

DATE 

DATE 
g 

FEB ~ ':'! •M'7 

FEB 131987 

Receipt 

DEPARTMENT OF EDUCATION 
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E.P. REID, INC., 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF JERSEY CITY, HUDSON COUNTY, 
AND REXXON CORPORATIO~, 

RESPONDENTS. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
Rexxon Corporation within the time prescribed by N.J.A.C. l:l-16.4a, 
b, and c. 

Rexxon Corporation posits eight exceptions to the initial 
decision which are summarized below. 

Initially, Rexxon notes that it has been prequalified by 
the State of New Jersey, Department of the Treasury, Division of 
Building and Construction for aggregate work in the amount of 
$400,000. 

Second, Rexxon disputes the relevance of Findings of Fact 
Nos. 1 and 2. It avers that the AW indicated on page 28 of the 
transcript of the hearing, which is incorporated into the herein 
record by reference, that such findings are irrelevant to the deter
mination of the issues in dispute. 

Third, Rexxon claims that Finding of Fact No. 2 in the 
initial decision, ante, which was placed on the record by counsel 
for the Board and petitioner, is inaccurate, in that a separate 
attachment to the Rexxon bid proposal was submitted at the time the 
bid was submitted by Rexxon. Rexxon avers that Marc Rosen, 
President of Rexxon, who appeared .J2.!.Q se at the hearing, "was not 
aware of the incompleteness of the documents submitted by Counsel 
for Respondent Board until the actual hearing itself, at which time 
it was deemed too late for him to object." (Rexxon's Exceptions, at 
p. 1) 

Fourth, Rexxon contends that the findings made by the AW 
under the section captioned "Evidentiary Documents" all represent 
technical deficiencies of such minor nature that they do not justify 
the setting aside of the bid award. 

Fifth, Rexxon objects to the AW's rejecting its argument 
and that of the Board that a prequalification classification rating 
is not required for the contract issued because said contract calls 
for maintenance work. Rexxon claims that pursuant to N.J.S.A. 

748 

You are viewing an archived copy from the New Jersey State Library.



18A:l8A-27, the State Board of Education has delegated the prequali
fication of bidders to the Department of the Treasury, Division of 
Building and Construction. Therefore, Rex:xon argues/ "determina
tions of that State agency are to be followed in connection with the 
instant matter, including determinations as to 'whether particular 
work constitutes maintenance work under the contract." (Rex:xon 1 s 
Exceptions, at p. 2) 

Sixth, Rex:xon avers that both its attempt and the Board 1 s 
at hearing to introduce testimony as to the fact that the Division 
of Building and Construction does not issue single amount prequali
fication ratings for contracts to be performed in the manner in 
which the instant contract was to be performed, i.e., on a main
tenance basis, was disallowed by the AW. Rex:xon excepts to the 
conclusion of the ALJ that the prequalification process of the Divi
sion of Building and Construction was not relevant to the issue at 
hand. 

Rex:xon further excepts to the ALJ' s disallowing testimony 
on whether there was, in fact, a prequalification rating available 
through the Division of Building and Construction on this type of 
contract. Rexxon posits in exceptions that the issue as to whether 
or not the bidding documents require prequalification is separate 
from the issue as to whether or not the Division of Building and 
Construction will issue a prequalification rating for the type of 
contract involved in this matter. Rexxon argues: 

If the Division of Building and Construction in 
fact will not issue a single amount prequalifica
tion rating for this type of contract, then the 
only valid reference with respect to prequalifi
cation would be to the aggregate prequalification 
amount of the contract, which in this case is 
$400,000.00, an amount well over the anticipated 
$95,000. 00 amount of the contract in question. 
Unfortunately, the Court excluded any inquiry 
into this area. 

Further, even if the bidding documents called for 
a prequalification rating, those documents can~ot 
require something that is impossible to obtain. 
Thus, if the bidding documents themselves called 
for an impossibility, they would be defective 
with respect to that particular requirement. 

(Rexxon's Exceptions, at p. 4) 

Rex:xon argues that the instant matter concerns a main
tenance contract, which requires the contractor to do a series of 
small projects at various times, which total a certain amount in the 
aggregate, rather than a single work project. Rexxon excepts to the 
ALJ's not permitting inquiry by either the Board or Rexxon into this 
issue and suggests that the ALJ could not have drawn a valid 
conclusion based upon what it avers is a resulting incomplete record. 
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Seventh, Rexxon avers that the Court failed to address the 
second issue set down in the Prehearing Order dated December 4, 
1986, which reads as follows: 

Shall the Petition of Appeal be dismissed due to 
a lack of jurisdiction vested in the Commissioner 
of Education? 

Eighth, Rexxon disputes the standing of Petitioner 
E.P. Reid to bring this action and avers the AW' s failure to 
consider this matter in its decision renders the initial decision 
incomplete. Rexxon notes that it was counsel for the Board that 
raised this matter in its Third Affirmative Defense in its Answer 
dated October 10, 1986. 

Rexxon prays for one or more of the following actions by 
way of relief: 

1. The initial Decision should be rejected, and 
Respondent Rexxon should be permitted to 
continue its performance under a validly 
awarded contract. 

2. The matter be remanded to either Judge Young 
or such other Administrative Law Judge 
deemed appropriate by the Commissioner for 
the taking of further testimony in order to 
complete the record in this matter. 

3. The Petition 
jurisdiction 
Education or 
Law. 

be dismissed as not within the 
of the Commission (sic) of 
the Office of Administrative 

4. The Petition be dismissed due to the lack of 
standing of Petitioner E.P. Reid, Inc. to 
bring this issue to the attention of the 
appropriate forum. 

5. Respondent Rexxon be awarded costs and 
attorneys• fees in connection with this 
matter. 

6. Such other and further relief as the Commis
sioner may deem equitable in the premises. 

(Rexxon's Exceptions, at p. 6) 

Upon review of the record in this matter, the Commissioner 
is unpersuaded by the exceptions submitted by the Rexxon Corporation 
for the reasons that follow. 

Initially, the Commissioner will address the jurisdictional 
issue, which was not raised by the Rexxon Corporation during 
hearing, but rather only appeared in the exceptions filed by 
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Rexxon•s newly acquired counsel. While it is evident that the 
Commissioner • s jurisdiction to hear this controversy was listed as 
an issue in the Preheating Order dated December 4, 1986, yet was not 
made part of the hearing conducted February 4, 1987, the Commis
sioner's jurisdiction in such matters· is firmly established under 
the Public Schools Contract Law, N.J. S .A. 18A: 18A-l et ~- Hence, 
the Commissioner finds no merit in Rexxon•s belated exception that 
the matter is not properly cognizable before him. Further, the 
Commissioner observes that the matter of standing was not an issue 
raised in the Prehearing Order, nor was it at any point in the 
proceedings thereafter raised or considered as an issue in this 
matter. Thus, the Commissioner will not entertain, by way of excep
tions by Rexxon, an argument not broached at any juncture thereto
fore in the proceedings. 

As to the merits of the instant matter, it borders on the 
absurd to suggest, as Rexxon does, that "[t]he findings made by 
Judge Young under the section captioned 'Evidentiary Documents,' all 
represent technical deficiencies of such a minor nature that they do 
not justify the setting aside of the bid award." (Rexxon' s Excep
tions, at p. 2) As noted by the ALJ in the initial decision, ant~. 
under "Findings of Fact": 

1. Rexxon is a paper corporation 
employees to provide the services 
under the contract awarded to it 
Board. 

with no 
required 

by the 

2. Rosen, President and sole "employee" of 
Rexxon, failed to include data required by 
Specification #15-15 in his proposal con
cerning the number of employees in Rexxon 
and the identity of ownership by 
percentage. 

*** 
6. Rosen subcontracts work performance to 

Protective Alarm Systems. 

See also Tr. 12-14, wherein counsel for petitioner posited 
the following questions to Marc Rosen, President of Rexxon Corpora
tion, which company was awarded the bid in question: 

A. I personally have been in the fire detection 
alarm business since 19 -- 1967. 

Q. How about in Rexxon Inc.? 

A. Rexxon Inc. was incorporated in 1975. 

Q. You've been with them since this? 

A. Yes. 
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Q. In 1986 you submitted a bid? 
employees did Rexxon have? 

How many 

A. Rexxon had an arrangement with another 
company. 

Q. I'm not talking about any arrangements with 
other companies. I •m talking about employees of 
Rexxon Inc. 

A. One. 

Q. That was you: was it not? 

A. Yes. 

Q. And did not this contract call for repairs, 
replacement and service of all the alarm systems 
in the City of Jersey City? 

A. Yes. 

Q. Did you personally 
problems concerning all 
when you made that bid? 
tion or --

take care of all those 
of those school systems 

Were you at a corpora-

A. Was I a corporation --

Q. Or its employees, meaning you, you were the 
only one? 

A. Yes. I, as the employee, had the responsi
bility of filling all of the obligations, all of 
the requirements of the contract which I did. 

Q. How did you intend to do that when you sub
mitted the bid, being you were the only 
employee? Would you tell the Court? 

{, 

A. Sure. I was working an arrangement out with 
another company. 

Q. One company? Wait a minute. You're not one 
company; are you? 

A. I suspect to some, we are one company. 

Q. You are one company? 

A. You know -you're using technicalities. 

Q. I'm asking you a question. 
company or two companies? 
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A. We are two companies. 

Q. And your one company•/is Rexxon Inc. that 
made this bid? 

A. Rexxon Corporation. 

Q. Rexxon - - Corporation? 

A. Yes. 

Further, on redirect, the ALJ asked for the following clarifications: 

THE COURT: I have one question for you. I have 
one question. What is your relationship with 
Protective Alarms? 

A. I •m the contractor. He's subcontractor to 
me. That's the relationship we have. 

THE COURT: Could you provide some enlightenment. 
I assume you have a pretty good personal rela
tionship because of previous working arrange
ments. Could you enlighten the record as to why 
Rexxon -- let me rephrase it. Why Protective 
Alarms would not submit a bid? 

MR. ROSEN: They have the opportunity to do it, 
but the way -- the arrangement that we have is 
that I submit the bid and we all do the work. 

THE COURT: You subcontract out to them? 

MR. ROSEN: Sure. It's a free country. No 
reason why he couldn't bid on his own. We do a 
lot of work together. (Tr. 27-28) 

Further documentation of Rexxon's 
executed bid was noted by the ALJ 
which states: 

failure to submit a properly 
in the initial decision, ante, 

r. 

The Affidavit of Verification of Bid requires 
that "The officer taking the acknowledgement 
shall enter his title, the date of expiration of 
his commissions, etc." This requirement was not 
met nor does the printed name of Marion T. 
Cellitti, a notary public, appear to be a valid 
signature. (See the signature on the Affirmative 
Action Affidavit). 

The Affidavit and pre-qualification classifica
tion requirements are clearly incorporated in the 
Special Notice To All Bidder Hereon incorporated 
in the specifications. 
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Specification #15-15 alSo .incorporates under 
Qualifications that "The companies presenting a 
bid shall certify that they have in their organi 
zation a competent, efficient and experienced 
service department, parts department with a 
complete inventory of parts necessary for this 
type of service." Rosen's own testimony verified 
that Rexxon does not meet the qualifications 
required. 

The Commissioner is entirely in accord with the ALJ's 
conclusions in the initial decision, ante, which state: 

The Bidder's Affidavit executed by Rosen, void of 
seal and with a questionable attest signature, 
states that the bidder is "The only one 
interested in this bid; and that no one other 
than he has any interest in this bid or in the 
contract proposed to be entered in this bid or in 
the contract proposed to be entered into" and 
that "This bid is made without any previous 
understanding, agreement or connection with any 
other person, firm or corporation making a bid 
for the same purpose, and is in all respects fair 
and without collusion or fraud." 

Rosen's own testimony conflicts with his executed 
Affdidavit (sic) in that Marc Dipple and Protec
tive Alarm Systems perform all services required 
under the contract and therefore has a con
siderable interest on the bid and contract. 

There is no question in the Commissioner's mind that 
Rexxon's failure to disclose its intent to subcontract its contract 
with respondent to Protective Alarms constitutes a major breach of 
not only the bid specifications. but also of the Public School 
Contracts Law as well, which states in pertinent part: 

18A:l8A-22. Bids to conform to~specifications; 
rejection of bids t 

No bid shall be accepted which does not conform 
to the specifications furnished therefor. 
Nothing contained in this chapter shall be 
construed as depriving any board of education of 
the right to reject all bids. 

Since the bid expressly required disclosure of any other 
interested parties, such as the subcontractor with whom the Rexxon 
Corporation shared "an arrangement" and, in the absence of such 
disclosure, Rexxon was in substantial violation of the Public School 
Contracts Law, as well as the bid specifications. On this basis 
alone, the contract with the Board is void. The Commissioner so 
finds. 
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The same applies to the failure to disclose the number of 
employees in the employ of Rexxon, a bid specification. Since 
Rexxon's president and sate employee left such information blank, he 
failed to submit a bid in conformity with bid specification and is 
in breach of N.J.S.A. 18A:l8A-22 thereby. 

Moreover, the Commissioner is in agreement with the ALJ 
that, as clearly and boldly stated on the face of the bid specifica
tion, the bid was a "Proposal For Repairs and Replacements." (See 
Exhibit P-1; see also, Initial Decision at p. 8.) The Commissioner 
notes also the statement of petitioner that his bid for the year 
1977 for precisely the same work. was rejected because he failed to 
include the prequalification affidavit. On cross-examination Mr. 
Reid stated: 

Q. Mr. Reid, in the letter that you directed to 
Mr. Silvestri, you complained that Mr. Rosen 
for Rexxon Inc. -- or rather Incorporated, 
was not prequalified? What do you know 
about prequalification? What is your idea 
of this scope of prequalificatiori? What was 
missing from Mr. Rosen? 

A. First, I take my direct examination from the 
document incorporated. In the first place, 
the bid by the Jersey City Board of Educa
tion, which specifically calls attention to 
the fact that it is required that the bidder 
be prequalified under the statute and that 
if he is not prequalified in accordance with 
it, that the bid will be rejected by the 
Board. Now, the prequalification, I believe 
that's on the same page of the specification 
direction, is the fact that the prequalifi
cation is issued by the DBC Division of the 
Treasury and is utilized by the Board of 
Education in the requirements for prequali
fication. So, I'm very familiar with the 
prequalification process. We complied with 
it in the years 1983 and 1984, and asi a 
matter of fact, in one year, I believe it 
was 1977, our bid for this same work was 
rejected because we had failed to include 
the prequalification affidavit. So, it's in 
my impression, that that's an absolute 
requirement by the Board of Education of 
Jersey City. (Tr. 39-40) 

The Commissioner determines that the Jersey City Board of 
Education may not have it both ways. If in the past, it has denied 
awarding the bid for this work. on the basis that the bidder had not 
complied with prequalification requirements, it may not later argue 
that prequalification for the bid is unnecessary or impossible. 
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Accordingly, the initial decision is affirmed for the 
reasons expressed therein as amplified herein. The Commissioner 
finds and determines that the contract for fire detection system 
services awarded by the Jersey City Board of Education to the Rexxon 
Corporation for the 1986-87 school year shall be and is hereby 
deemed to be null and void. Rexxon Corporation is hereby directed 
to cease and desist from providing any further services under the 
invalidated contract. The Jersey City Board is hereby directed to 
expeditiously readvertise, rebid and award the contract anew 
pursuant to law. 

COMMISSIONER OF EDUCATION 

March 20, 1987 
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~tutr uf Nrnt ~Jrrury 
/ 

OFFICE OF ADMINISTRATIVE LAW' 

THOMAS A. DALY, JR., 

Petitioner, 

v. 

RIVER VALE BOARD OF EDUCATION, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5376-86 

AGENCY DKT. NO. 262-7/86 

Robert M. Schwartz, Esq., for petitioner 

Richard H. Bauch, Esq., for respondent (Aron, Salsberg & Rosen, attorneys) 

Record Closed: December 15, 1986 Decided: January 29, 1987 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Thomas A. Daly, Jr., petitioner, alleges and the River Vale Board of Education 

(Board), respondent, denies that the Board improperly withheld his salar:t. increment for 

the 1986-87 school year. The petitioner filed his appeal before the Commissioner of 

Education on July 24, 1986. The Board filed an answer on August 11, 1986. The 

Department of Education transmitted the case on August 14, 1986, to the Office of 

Administrative Law as a contested case pursuant to N .• J.S.A. 52:148-1 et ~·and N.J.S.A. 

52:14F-1 et ~· After notice, a prchearing conference was held in the matter on 

September 29, 1986. Issues and procedures were settled and the matter was set down for 

hearing on November 18, 1986, at the Office of Administrative Law, Newark, at which 

time and place it was held. 

NL·wlcney lo; An Fttual Opportunit.v Empluya 
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OAL DKT. NO. EDU 5376-86 

Thomas A. Daly, petitioner, testified that he has served in the River Vale 

District for 21 years, nearly all of that time as principal of the Holdrum School. 

In 1985-86, he was' evaluated by the superintendent of schools (P-1). The 

petitioner states there was no discussion of the evaluation at the time he received it. At 

about the end of April, the superintendent informed him that the Board had denied the 

petitioner's increment for the 1986-87 school year (J-2). 

On or about May 2, 1986, the petitioner wrote to the superintendent stating: 

l am returning my Contract Statement unsigned because it is 
not in keeping with the Contract Agreement arrived at between 
the River Vale Board of Education and the River Vale 
Association of Administrators and Supervisory Personnel, as per 
Article IV Section C. 

If there is some problem with this 1 would be happy to meet 
with members of the Board of Education concerning this 
matter. (J-3) 

The petitioner met with the Board on May 27, 1986. He testified he received no 

reasons in writing for the denial of his increment before that meeting. However, the 

superintendent did say that the Board had questions concerning programs and evaluations 

allegedly turned in late. The evaluations concerned a teacher of the gifted and talented 

in a program called the GOAL program and a part-time music teacher. 

The GOAL teacher taught less than full-time. The petitioner had not evaluated 

her before. In January or February of 1986, the petitioner was told by the superintendent 

that he should have evaluated her. The petitioner believed the GOAL program was being 

extended to grades above grade six. He testified he tried to contact the GOAL teacher. 

He advised the superintendent he was having diCficulty meeting with the teacher. He had 

prepared a written evaluation, mainly of the program, not the teacher, but the teacher 

was not available to sign it. The petitioner testified he was hesitant to meet with the 

part-time music teacher because he believed his contract would not be renewed and 

because he was in rehearsal for a big program. He did write an evaluation of him dated 

-2-
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OAL DKT. NO. EDU 5376-86 

March 27, 1986 (R-18). He met with the music teacher alter March 27 but before the 

scheduled music program. 

In 1985-86, the petitioner wrote evaluations of 32 teachers. He prepared one 

evaluation for each tenured person and three evulations for each nontenured person. 

Perhaps three or four of the 32 teachers were nontenured. He wrote perhaps 40 

evaluations and was late with three or four. The witness stated the evaluations were 

written on time, but not signed by staff. He did not turn them in until he had met with 

the affected starr members and they had signed the evaluations. 

The petitioner stated he believed the superintendent was <!oncerned about the 

GOAL program and a computer program. The GOAL program got a late start. It started 

in late October or early November and was late throughout the district. The program also 

ended early. It ended in December and not at the end of the semester as he had expected. 

Prior to April 22, 1986, the superintendent did not discuss early termination of the 

program with the petitioner. 

Concerning the computer program, the superintendent had asked for a number of 

reports. A Board member had visited the school early in the year and, according to the 

petitioner, a misunderstanding was generated at that point. The Board member took away 

the belief that all pupils would be exposed for a certain number of weeks to the computer 

program. The petitioner said he hoped all pupils would be exposed. 

The teacher in charge of the computer program said that some pupils were not 

ready for the program and the petitioner agreed. Most pupils finally did get into the 

computer room in late December. The petitioner and the superintendent discussed the 

computer program. The superintendent said nothing about the Board being <!oncerned with 

the program. 

At the meeting of May 27, 1986, all Board members were present. The 

petitioner stated his case. He asserted that he believed the withholding was a violation of 

the administrator's contract. The Board told him that it had the right to break the 

contract under the circumstances. One Board member stated that the meeting should be 

continued. The petitioner never received notice of another meeting. He recalls no 

discussion of his evaluation of April 11 (P-l) at the May 27 meeting. 

-3-
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OAL DKT. NO. EDU 5376-136 

The witness identified his evaluation of the GOAL teacher (R-4). Although he 

testified he had difficulty meeting with the teacher, he also testified she had an office in 

his building. In exhibit R-4, he states that the teacher spent most of the month of 

September in his building apparently researching and working on the development of the 

new Goal program. He used, the word "apparently" because he did not physically observe 

what she did. 

It was his understanding that fifth grade participants in the GOAL, program, as 

it was called, would "carry along" to the sixth grade. However, the teacher advised the 

petitioner she was told to screen all pupils; that is, all fifth grade pupils would not 

automatically participate when they entered the sixth grade. 

The witness identified exhibit R-5, the report of the GOAL Committee. He met 

with the Committee during its study. A footnote on page 8 of the report states: 

The exception to this would be fifth grade G.O.A.L. students 
moving to sixth grade. These children would automatically be 
included in the traditional four month middle school G.O.A.L. 
program. 

The petitioner stated it is his responsibility to know the curriculum in his 5chool. 

The Goal Committee report he has may or may not be as complete as exhibit R-5. 

The petitioner met with the teacher on a number of occasions. He indicated 

some past practices to her and urged her to get permission slips for new sixth grade 

participants as soon as possible. By the middle of October he knew the program hadn't 

begun. He directed the teacher to identify pupils, contact parents, set up meetings and 

"get rolling." After the program actually began, he did discuss her plan of lessons with 

her. 

The program ended early for the two sixth grade pupils involved. The petitioner 

did not monitor the teacher or her plans after the Christmas vacation. She ended the 

program in December and he did not know immediately that she had. The program should 

have ended at the end of the semester. He did not monitor the teacher or the program for 

virtually the entire month of January. The teacher left the district. He wrote his 

evaluation of her three months after she left. 
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In the month of January, he may have failed to support and evaluate the teacher, 

but overall he believes he met his school goal to support and evaluate the program. He 

believes the teacher had some problems. 

Although he learned in or about the third week of January that the teacher had 

ended the program early, he told the superintendent that fact sometime later. "It may 

have been the next week in a principals' meeting. It was sometime thereafter." 

The superintendent had warned him about late submissions of evaluations and 

reports in the prior three school years. 

The music teacher was not tenured; the petitioner.did three evaluations of him 

as required by law. The evaluations of nontenured teachers were due on November 9, 

January 4 and April 3, respectively (R-10). The Vice principal of the school signed several 

of the music teacher's evaluations. The witness stated he has ultimate responsibility for 

the evaluations and he was aware of the dates upon which they should have been 

submitted. If any were late, it was his responsibility. 

n 

The Board president testified that exhibit P-1, evaluation of the petitioner dated 

April 11, 1986, was submitted to the Board a week prior to April 22. However, the Board 

did not review it at that time because it was not signed. The Board did read the 

evaluation on April 22. 

The Board had three areas of concern. The first was the supervision and success 

of the GOAL program and implementation. The petitioner's monthly report of February 

14, 1986 indicated a different operation from what the Board expected. The Board 

expected seven pupils to be in the program for one-half year. They learned that two 

pupils had been in the program !or approximately six weeks. 

The week prior to April 22, 1986, the Board met to review evaluations. There 

was no evaluation of the GOAL teacher. On April 22, the Board saw the GOAL teacher's 

evaluation and read the superintendent's evaluation of the petitioner. It appeared that the 

petitioner was not aware the program ended early and, hence, the Board was not advised. 

-5-
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It was the president's understanding that when the Board accepted the cul"riculum, by 

vote, they expected close monitoring. Although the program was considerably revised, 

fifth grade pupils who had been in the program were expected to continue in the program 

in the sixth grade. When the Board reviewed the petitioner's evaluation of the GOAL 

teacher, it became apparent ~hat he had not overseen either her or the program. The 

petitioner's instructional goal to support the GOAL program was not met. There was no 

evidence of direct assistance by him to the teacher or the program. 

The Board read the petitioner's evaluation of the GOAL teacher on the same 

evening it read the evaluation of the petitioner but before it withheld his increment. The 

Board noted particularly the third paragraph that indicated he allowed the situation to 

drag on and, particularly in January, paid no attention to either the teacher or the 

program. 

The Board's second area of concern was timeliness of submissions of required 

information such as reports. The Board had asked for a report concerning computer use 

and received it late. The Board came to its meeting in mid-April expecting to see all 

teacher evaluations but saw some evaluations not signed by the affected teacher and 

noticed that the GOAL teacher's evaluation was missing. The Board did not see that 

evaluation until Apl"il 22. The petitioner had been late with submissions before. The 

president l"ecalled that the petitioner was late with three teacher evaluations in 1985-86. 

The Board's third area of concern was the computer program in the seventh 

grade. The Board has tried diligently to provide computer experience to every child and 

has stated so publicly. The Board, by resolution, sent a member to the middle school to 

observe the computer program. ·The Board expressly wanted pupils to have significant 

time on the computer, at least twice per week tor one quarter of the school year. The 

delegated Board member returned with this information. However, the Board later 

learned that pupils were not, in fact, receiving this amount of time on computers. 

Ultimately, the Board learned that pupils received only one month of instruction, contrary 

to its directions. 

The witness identified exhibit R-21, the superintendent's monthly report of April 

1986. A memo to the petitioner concerning use of computers is attached. In the third 

paragraph, reference is made to seventh graders reporting to the computer room in May 
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"for a couple of weeks." This was not the information given by the petitioner to the 

Board. 

At the May 27 meeting of the petitioner and the Board, the petitioner was told 

of the three reasons for the Board's action. 

The superintendent testified briefly. He stated that he wrote the evaluation of 

April 11, 1986 (P-1). He made no recommendation concerning granting or withholding the 

petitioner's increment for the 1986-87 school year. 

m 

The parties submitted a joint stipUlation of facts on the day of hearing. The 

stipUlation states: 

1. Thomas A. Daly, Jr., is an elementary principal employed in the River Yale 

School District. 

2. On April 22, 1986, the Respondent River Vale Board of Education, voted to 

withhold Mr. Daly's increment for the 1986-87 school term. 

3. The contractual agreement between the River Yale Board of Education and 

the River Yale Association of Administrative and Supervisory Personnel 

provides a procedure for the withholding of increments in Article IV (C) of 

the Agreement. 

4. The Superintendent of Schools was Mr. Daly's immediate supervisor and 

responsible for evaluating Mr. Daly's performance. The only written 

evaluation received by Mr. Daly during the 1985-86 academic year from 

the superintendent of schools was the evaluation of April 11, 1986. 

5. The superintendent made no recommendation to withhold petitioner's 

increment prior to the increment withholding action voted upon by the 

Board of Education on April 22, 1986. 
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6. Mr. Daly met with members of the Board of Education at a personnel 

meeting on May 27, 1986. 

1 adopt the foregoing as FACTS in this matter. 

IV 

The petitioner argues that he received a positive evaluation from the 

superintendent of schools. The evaluation commended him and his starr for their 

preparation of pupils entering high school. The evaluation also credits the petitioner with 

spending "more of his time in direct supervision, observation and involvement with staff 

than in previous years.'' 

The evaluation gives no indication that disciplinary action might be taken against 

the petitioner. There was no forewarning whatsoever of the April 22 action of the Board. 

Even after the Board acted, it failed to provide a statement of reasons. 

The petitioner argues that the Board's failure to provide him with a statement of 

reasons in accordance with N.J.S.A. 18A:29-14 constitutes a fatal error that requires a 

reversal of the Board's action. Had the petitioner been advised by the superintendent by 

way of an evaluation or an observation that his performance was inefficient, the 

petitioner would at least have been on notice to improve his performance. However, the 

only notice he received was that his performance had improved over the previous year. 

Although the petitioner met with the Board on May 27, 1986, he did not receive a 

forthright statement from the Board as to why his increment had been withheld. He only 

received information through the superintendent during casual conversation. This is not 

the intent or the statute. The statute requires the Board to provide written reasons 

within ten days. Admittedly, constructive notice by way of oral reasons from the 

superintendent could be sufficient. However, there must be some structure to the manner 

in which the reasons are given. The purpose of the requirement or reasons is to assist 

teaching staff members to improve on performance in subsequent years. That purpose 

was not accomplished here. In fact, the petitioner was not given a forthright summary of 

the reasons for his increment denial until after the petition of appeal had been filed. 
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764 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5376-86 

In addition to the Board's failure to notify the petitioner within ten days of the 

reasons Cor the withholding, the petitioner urges that a withholding of an increment is not 

supposed to come as a surprise to a teaching staff member. In this case, the petitioner 

was not told that his increment was in jeopardy or that his performance needed 

improvement. The increment denial was, indeed, a surprise. The petitioner was given no 

time to improve his performance. Therefore, the action of the Board must be reversed. 

v 

The Board argues that the law is clear that it may withhold a teaching staff 

member's increment where it has a reasonable, factual basis for its conclusion. 'lo 

reviewing agency may substitute its judgment for that of the Board, but must ascertain 

whether the Board had such a reasonable, factual basis for its ultimate conclusion. 

Kopera v. West Orange Bd. of Ed., 60 N.J. Super. 288 {App. Div. 1960). 

The Board had three clear reasons for its withholding action and these were 

clearly stated to the petitioner by the Board at their :Way 27, 1986 meeting and by the 

Board president at hearing in this matter. Those reasons were: 

1. Failure of the petitioner to adequately monitor the GOAL program. 

2. Submission by the petitioner of several untimely and unsigned evaluations 

of teaching staff members. 

3. Failure ot the petitioner to adequately implement the computer 

keyboarding program for seventh grade pupils in accordance with 

information provided by the petitioner to the Board concerning that 

program. 

Any of the above incidents, if considered by the Board in good faith, is sufficient 

to warrant affirmance of its action to withhold the petitioner's increment. In Myers v. 

Glassboro Bd., of Ed., 1966 S.L.D. 66, 68, the Commissioner stated that "justification for 

withholding a salary increment for unsatisfactory performance may be found in a single, 

serious infraction of the rules of the school, or in many incidents." In the same decision, 

the Commissioner stated that " [ t] he quantum of proof required to sustain a decision to 
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withhold a salary increment is less than that required to establish cause for di~missal of a 

teacher under tenure." !d. 

Testimony at hearing showed that the Board's attention to the petitioner's failure 

to adequately monitor the GOAL program was not an eleventh hour consideration. As the 

petitioner testified, one or his performance goals, as approved by the Board, was for him 

to monitor and supervisor the program during the 1985-86 school year. He could not have 

been surprised that the Board would expect him to pay especially <!lose attention to the 

program in view of the fact that the teacher was completely new to the program, a fact 

the petitioner admitted on cross-examination. 

When the Board was finally presented with sufficient information to determine 

the petitioner's success in meeting this goal, it found an almost complete lack of 

monitoring of the program. In fact, the Board learned that the petitioner had exhibited a 

disregard of the GOAL program and such a failure to promote its success, that the Board 

was profoundly shocked by the superintendent's statement in his evaluation of the 

petitioner (P-1), "that 1985-1986 has been one of the more successful years for him." 

What the Board discovered was that the GOAL teacher, in fact, failed to begin 

the program with the sixth grade pupils in the petitioner's school until the end of the first 

week in November, that she had terminated the program in the petitioner's school at least 

one month earlier than scheduled and that only two of seven eligible sixth grade pupils had 

taken part in the program (R-4). It is clear that based on exhibit R-4, the petitioner's 

evaluation of the GOAL teacher, the petitioner realized that the program had been 

terminated early. He also knew that there should have been automatic inclusion or fifth 

grade pupils participating in the program when they moved to sixth grade. 

The petitioner has submitted evaluations in an untimely manner. This fact is 

known to the Board and was properly considered by the Board in its review of the 

petitioner's performance. One such late submission was the evaluation of the music 

teacher. The evaluation was dated March 27, 1986, the due date of the evaluation. 

However, the evaluation was not signed. An unsigned evaluation is of no use. The 

teaching staff member involved must be given the right to review the evaluation and 

acknowledge his receipt of it by affixing his signature to it. Further, the evaluated 

teacher must be given the opportunity to submit a rebuttal to the evaluation. 
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Concerning the petitioner's late submission of evaluations, his own evaluation (P-

1) states: 

Just about all reports and evaluations have been submitted in a 
timely fashion. A mid year report on computer utilization was 
submitted one month later than requested and raised a question 
which contradicted an earlier statement concerning the length 
of 7th and 8th grade computer instruction. In addition three 
teacher evaluations were submitted after the '\llarch 27th 
deadline. He has kept me verbally informed of any problem 
situations however, almost on a daily basis. 

Thus, the superintendent clearly informed the petitioner as early as April 11, 

1986, that the petitioner had submitted several reports and evaluations in an untimely 

fashion. 

The Board's final reason for withholding the petitioner's increment was the 

petitioner's failure to implement the computer keyboarding program for seventh grade 

pupils in accordance with information presented orally to a Board member earlier in the 

year. This information was presented, in turn, to the Board. The actual implementation 

of that program not only 'NilS not in accordance with what the petitioner had told the 

Board member, it was not in accordance with the computer utilization report submitted to 

the Board by the petitioner (R-20). As adduced at hearing, the seventh grade pupils had 

merely six sessions of computer keyboarding instruction as compared to the projected full 

marking period, two times per week, as related by the petitioner to the Board via exhibit 

R-20. 

The petitioner asserts that he had no forewarning of the Board's dissatisfaction 

or action. In fact, he had .more than adequate forewarning that the Board had concerns or 

at least he should have known that the Board would have concerns. Furthermore, his 

claim that he was not provided reasons Cor the Board's withholding action until his petition 

was filed is untrue. By his own testimony on cross-examination, he was provided with the 

reasons for the Board's action at the meeting of :'.'lay 27, 1986. 

The Board cites eases in which the Commissioner and the courts have held that 

substantial compliance with N.J.S.A. 18A:29-14 is sufficient. The cases indicate an 

examination must be made into whether the petitioner knew or should have known the 

basis of the action taken by the Board prior to and/or subsequent to the Board's action 
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and, also, as to whether the Board's actions toward the petitioner were fundamentally 

fair. Fitzpatrick v. Montvale Bd. of Ed., 1969 4. 

The petitioner admitted at hearing that the superintendent informed him of the 

Board's reasons for withholding shortly before the petitioner's meeting with the Board on 

May 27. Furthermore, the Board adequately revealed and discussed the reasons for its 

actions at that meeting. 

That the formal evaluation of the petitioner by the superintendent was generally 

favorable cannot bind the Board to grant the petitioner his increment. Increments must 

clearly be earned and a Board need not rubber stamp evaluations. Sellers v. E. Orange Bd. 

of Ed., OAL DKT. NO. EDU 6756-81 (Dec. 14, 1982), adopted Comm'r of Ed (Jan. 26, 

1983). The Board here had information through the superintendent and independent 

information concerning the petitioner. The Board discovered the petitioner's failure to 

adequately monitor the GOAL program through the petitioner's own evaluation of the 

GOAL teacher (R-4) and learned of problems relating to the computer keyboarding 

program through the memorandum of the typing teacher to the petitioner contained in the 

superintendent's monthly report (R-21). The Board clearly had a rational and nonarbitrary 

basis on which to withhold the petitioner's increment, independent of the superintendent's 

evaluation (P-1). 

VI 

In Sellars, cited by the Board above, it was held not only that a Board need not 

rubber stamp evaluations, but that it has the responsibility and duty to consider other 

factors outside of satisfactory teaching performance. And in Kopera, perhaps the signal 

case in this area, the Appellate Division has made clear that a board's action is 

discretionary and will not be overturned unless arbitrary and without rational basis or 

induced by improper motives. The record here demonstrates that the River Vale Board of 

Education has faithfully adhered to these standards. 

Viewed as a whole, the record shows that the Board was dissatisfied, with good 

cause, with certain aspects of the petitioner's performance in the 1985-86 school year. 

Based upon its consideration of the facts before it, the Board exercised the right given to 

it by the Legislature in N.J.S.A. 18A:29-14. That statute, in pertinent part, states: 
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Any board of education may withhold, for inefficiency or other 
good case, the employment increment, or the adjustment 
increment, or both, of any member in any year by a recorded 
roll call majority vote of the full membership of the board of 
education. It shall be the duty of the board of education within 
10 days, to give written notice of such action, together with the 
reasons therefor, to the member concerned. The member may 
appeal from such action. 

There is no adequate showing in this record that the Board acted arbitrarily, 

without rational basis or was induced by improper motive~. To the contrary, I FIND, in 

addition to the findings of fact set forth above, that the action of the Board was based on 

reasonable grounds which, in turn, the Board took from the information it had before it 

concerning the petitioner's performance in 1985-86. I also FIND that, although the Board 

failed to give written notice of the reasons for its action within ten days of the action to 

the petitioner, the petitioner had actual and constructive notice of the Board's reasons 

from both the superintendent and the Board. 

The River Vale Board of Education, and all boards of education, are strongly 

cautioned that literal compliance with N.J.S.A. 18A:29-14 is not only preferred to 

substantial compliance but is expected. The Legislature may not be presumed to have 

effected a statute for a vain purpose. 

Article IV, section C of the contract between the Board and its administrators 

(J-1) provides procedures to be employed when the superintendent is to recommend a 

withholding of increment. I FIND that the superintendent did not here recommend a 

withholding. Therefore, the provisions of this section were not triggered and the Board 

did not violate it. 

In consideration of the foregoing, I CONCLUDE that the present petition of 

appeal is without merit. Accordingly, the decision of the River Vale Board of Education 

to withhold the increment of Thomas A. Daly, Jr., for the 1986-87 school year is 

AFFIRMED. The petition of appeal is DISMISSED. It is so ORDERED. 
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nns recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 
• i 

by law is empowered to make a final decision in this matter. However, i( Saul 

Cooperman does not so act in forty-five (45) days and unl~ such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 
' i'l.J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

ZCJ JAA/tlfttf'Y 1'187 
DATE 

FEB 3 1987 
DATE 

ds 

Receipt Acknowledged: 

';..;:;;:~~ .• ./4-- . 
.... ,~ ., 

M~ ARTM'EN'l' OF' EDUCATION· 
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THOMAS A. DALY, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE 
TOWNSHIP OF RIVER VALE, BERGEN 
COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The Commissioner has reviewed the record of this matter 
including the initial decision rendered by the Office of 
Administrative Law. 

It is observed that petitioner's exceptions to the initial 
decision and the Board's reply to those exceptions were filed with 
the Commissioner in accordance with the applicable provisions of 
N.J.A.C. 1:l-16.4a, b and c. 

Petitioner urges the Commissioner to set aside the ALJ's 
findings and conclusion in the initial decision which deny him his 
salary increment for the 1986-87 school year by virtue of what he 
claims was the Board's failure to provide him timely written notice 
together with the reasons for withholding his 1986-87 salary 
increment in accordance with the provisions of N.J.S.A. 18A:29-14 as 
amended. In this regard petitioner raises the following arguments 
by way of his exceptions to the initial decision: 

N.J.S.A. 18A:29-14 requires the Board of 
Education "within ten days" to give "written 
notice" of such action, together with the reasons 
therefor, to the member concerned. This was not 
done in the instant matter. The action was taken 
on April 22 and no reasons were given to the 
Petitioner by the Respondent Board of Education. 
A meeting took. place on Ma.y 27 with the 
Respondent Board of Education, but still no 
reasons were given for the increment withholding 
either before the meeting or after. One Board 
member said the meeting was to be continued, but 
no further meetings between the Petitioner and 
the Board of Education took place. The essential 
due process ingredients of the statute were 
ignored by the Respondent Board of Education, 
thus requiring the Commissioner to reverse the 
initial decision in this matter. 

(Petitioner's Exceptions, at p. 3) 
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Petitioner further maintains that the Courts have 
consistently held that the wording of a statute, when clear on its 
face, must be construed according to its own terms. Duke Power 
Company Inc. v. Edward J. Patten, Secretary of State et al., 20 N.J. 
42, 49 (1959); Zietko v. New Jersey Manufacturers Casualty Insurance 
Company, 132 N.J.L. 206, 211 (E.&A. 1944); Bass v. Allen Home 
Improvement Company, 8 N.J. 219, 226 (1951) The statute of 
reference upon which petitioner relies in this instance is N.J.S.A. 
18A:29-14, as amended, ~hich reads in pertinent part: 

Any board of education may withhold, for 
inefficiency or other good cause, the employment 
increment, or the adjustment increment, or both, 
of any member in any year by a recorded roll call 
majority vote of the full membership of the board 
of education. It shall be the duty of the board 
of education. within 10 days. to give written 
notice of such action, together with the reasons 
therefor, to the member concerned.*** 

{emphasis supplied) 

It is the precise language of the provisions of N.J.S.A. 
18A:29-14 addressed by the Appellate Court in James Martin v. Board 
of Education of Northern Highlands Regional School District, 1977 
S.L.D. 1031, reversed N.J. Superior Court, Appellate Division, 1979 
S.L.D. 852 which is relied upon by petitioner herein. It reads in 
pertinent part as follows: 

"The Commissioner of Education set aside the 
school board's action for failure of strict 
compliance with N.J.S.A. 18A:29-14[***.] 

We conclude that the Commissioner's determination 
was hyper-technical and that the substance of the 
statutory requirement is satisfied when the 
schoo 1 board acts by public recorded ro 11 ca 11 
vote prior to the commencement of the school year 
involved and the individual affected is informed 
of the reasons for the action, whether before or 
after the public roll call vote. We regard the 
intent of the statutory requirement of notice 
within ten days as being to assure that the 
individual is apprised of the reasons for the 
action no later than ten days after the official 
action •.•• " 1979 S.L.D. 852 at Page 853. 

(Petitioner's Exceptions, at pp. 2-3) 

Petitioner claims that while the facts in Martin are 
distinguishable from those herein, nevertheless the Court's 
construction of N.J.S.A. 18A:29-l4 applies because he is not seeking 
a hyper-technical ruling of the provisions of N.J .S.A. 18A: 29-14 
from the Commissioner. Petitioner maintains that the facts in the 
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instant matter clearly establish that no reasons for withholding his 
salary increment were forthcoming from the Board, either prior to 
its withholding action of April 22, 1986 or prior to his meeting 
with the Board on Hay 27, 1986. Consequently, petitioner urges the 
Commissioner to enforce the plain meaning of N.J.S.A. 18A:29-14 and 
to set aside the initial decision by virtue of the Board's failure 
to supply him with its reasons for withholding his salary increment 
in compliance with the provisions of the .<tbove-cited statute. 

Additionally, petitioner claims that he received no prior 
notice during the 1985-86 school year apprising him of the fact that 
his salary increment was in jeopardy for the ensuing year or that 
his performance was unsatisfactory. Given these circumstances 
petitioner asserts that the Board also violated the conditions laid 
down by the Commissioner in CarneY v. Board of Education of the 
Freehold Regional High School District, Monmouth County, decided by 
the Commissioner July 20, 1984, wherein 1t is stated in pertinent 
part: 

"In order for an increment to be withheld and the 
withholding to be sustained on review, the 
withholding must not come as a surprise to the 
teaching staff member.... The teaching staff 
member should have plenty of advance notice of 
the alleged deficiencies and there should be a 
reasonable length of time between evaluations to 
allow for improvement." [Slip Opinion, at p. 18] 

(Petitioner's Exceptions, at p. 4) 

In its reply to petitioner • s exceptions, the Board notes 
that the only issue raised by petitioner is his claim to untimely 
notification of the reasons for the withholding of his salary 
increment for the 1986-87 school year. 

The Board maintains that its increment withholding action 
against petitioner on April 22, 1986 was for the following reasons: 

1. Failure of the petitioner to adequately 
monitor the GOAL program. 

2. Submission by the petitioner of several 
untimely and unsigned evaluations of 
teaching staff members. 

3. Failure of the petitioner to adequately 
monitor the computer keyboarding program for 
seventh grade pupils in accordance with 
information provided by the petitioner to 
the board concerning that program. 

(Board's Reply, at p. 2) 
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The Board acknowledges th'e a'dmoni tion of the AW with 
regard to ita failure to comply with the literal provisions of the 
time requirements set forth in N.J.S.A. 18A:29-14. However, the 
Board maintains that the ALJ correctly concluded its action to 
withhold petitioner's salary increment was in substantial compliance 
with N.J.S.A. 18A:29-14 for the reasons previously laid down by the 
Commiss1oner in Fitzpatrick, supra, as stated below: 

The cases indicate an examination must be made 
into whether the petitioner knew or should have 
known the basis of the action taken by the Board 
prior to and/or subsequent to the Board's action 
and, also, as to whether the Board's actions 
toward the petitioner were fundamentally fair. 
Fitzpatrick. v. Montvale Board of Education, 1969 
S.L.D. 4. (Board's Reply, at p. 2, quoting the 
In1t1al Decision, ante) 

In this regard the Board also relies on several other prior 
school law decisions to support its claim that where there is 
substantial compliance with the statutory provisions of N.J.S.A. 
18A:29-14, the action of a local board of education to withhold a 
salary increment was not deemed to be fatally flawed. See Martin, 
supra; Lutsky v. Board of Education of the Township of Clinton, 1982 
S.L.D. 1183; Klein v. Board ation of Cedar Grove, 1981 S.L.D. 
1179; Marshall v. Board of ucat1on of Southern Re ional H1 h 
School Du t, 1978 S .L.D. , 596; Baker v. Board of Educat1on 
of Ber enf , 1978 S.L.D. 740; and Shanklin v. Board of Education 
of the Nort Hunterdon~nal High School D1str1ct, decided by the 
Commissioner July 25, 1983. 

Contrary to petitioner's reliance on Carney, supra, the 
Board submits that the AW correctly concluded that petitioner knew 
or should have known the reasons for his increment withholding and 
also that his performance for the 1985-86 school year was 
substantially deficient. The basis for the Board's contention is 
that petitioner admitted that one of his performance goals was to 
monitor and supervise the GOAL program. This program ended one 
month early in petitioner's school in December 1985 without 
petitioner's knowledge. or continuous involvement. Moreover, 
petitioner kqew or should have known that the program was not 
successful dlfe to his lack of monitoring and teacher supervision; 
however, he lllade no attempt to inform the Board of the status of 
this program until mid-April 1986. 

Given petitioner's 20 years of service in the River Vale 
School District, the Board totally rejects his contention that he 
was unaware that his failure to complete teacher evaluations in a 
timely manner would constitute sufficient reason for the Board to 
withhold his salary increment. In the Board's view petitioner was 
apprised on April 11, 1986, in his evaluation by the superintendent, 
that his teacher evaluation reports were untimely. 
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Finally, the Board maintains that the AW's finding that 
the Boar·d is under no obligation to "rubber stamp" the 
superintendent's evaluation of petitioner, even if favorable, is 
supported by prior school law decisions in re Sellers v. Board of 
Education of the City of East Orange, decided by the Commus1oner 
January 26, 1983 and McElror v. Board of Education of Hardyston 
Township, decided by the Comm1ssioner February 14, 1985. 

In its concluding argument the Board maintains the 
following: 

In this case, Judge [Campbell] found that the 
Board clearly derived information independently 
from the Superintendent's recommendation in 
support of the increment withholding. The Board 
discovered petitioner's failure to adequately 
monitor the GOAL program through Petitioner's own 
evaluation of the GOAL teacher and learned of the 
problems relating to computer keyboarding program 
through the memorandum of the typing teacher 
contained in the Superintendent's monthly 
report. Thus, and as held by Judge (Campbell] 
the Board clearly had a rational and nonarbitrary 
basis upon which to withhold Petitioner's 
increment independent of the Superintendent's 
evaluation of the Petitioner. 

(Board's Reply, at pp. 4-5) 

The Commissioner has reviewed the respective positions of 
the parties in connection with the findings and conclusions set 
forth in the initial decision. In the Commissioner's judgment the 
exceptions taken by petitioner to the initial decision are misplaced 
and without merit essentially for those reasons set forth in the 
AW' s findings and conclusion as supplemented by the Board in its 
reply to petitioner's exceptions. 

Accordingly, the Commissioner affirms the initial decision 
and adopts the findings and conclusion stated therein as his own. 
The instant Petition of Appeal can be and is hereby dismissed. 

COMMISSIONER OF EDUCATION 

March 24, 1987 

,~ 
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~tatr of Nrw Jlrrury 

OFFICE OF ADMINISTRATIVE LAW ' 

NOBLE YOUNG, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

CITY OF WEST ORANGE, 

Respondent. 

Robert M. Schwartz, Esq., for petitioner 

Samuel A. Christiano, Esq., for respondent 

Record Closed: January 8, 1987 

BEFORE ELINOR R. REINER, ALJ: 

INmAL DECISION 

SUMMARY DECJSION 

OAL DKT. NO. WU 6383-86 

AGENCY DKT. NO. 290-8/86 

Decided: February 20, 1987 

On or about August 25, 1986, petitioner, Noble Young, appealed to the 

Commissioner of Education alleging that respondent had violated his tenure and seniority 

rights by failing to appoint him to an elementary school principal position to which he had 

seniority. Respondent filed an answer on August 28, 1986, alleging that petitioner, prior 

to leaving the district, had applied for and been granted his pension under the Teachers' 

Pension and Annuity Fund (TPAF). Respondent contended that by doing so petitioner 

effectively forfeited his position on the preferred eligibility list. On September 26, 1986, 

this matter was transmitted to the Office of Administrative Law as a contested case 
I 

pursuant to N.J.S.A. 52:14F-l !! ~· 

New Jerse_y Is An Equal Opportunity £mpluyer 
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A prehearing conference was held on November 3, 1986 and the following issues 

were isolated: 

1. Did petitioner's retirement and/or receipt of retirement benefits 

effectively remove him from the preferred eligibility list (seniority list) 

for reappointment to the position of elementary school principal? 

2. If so, to what relie! is petitioner entitled? 

Pursuant to the prehearing order, the parties agreed to stipulate to all pertinent 

facts and to file cross motions for summary decision. A review of the parties' submissions 

reveals that there are no facts at issue and that this matter is ripe for determination. 

The stipulation of facts is incorporated by reference herein and constitutes this tribunal's 

findings of fact. The essential facts may be summarized as follows. 

Petitioner began his employment with respondent on September 1, 1974 and served 

until June 30, 1985. On April 23, 1985, petitioner, who was serving as an elementary 

school principal, was subject to a reduction in force effective June 30, 1985. When his 

position was abolished, he was placed on the preferred eligibility list for the position of 

elementary school principal until date of retirement. At the time petitioner was placed 

on the preferred eligibility list, there was no other individual with greater seniority than 

petitioner for the position of elementary school principaL On May 30, 1985, petitioner • 

applied for retirement to the New Jersey Teacher's Pension and Annuity Fund. The 

retirement was approved on July 11, 1985, effective July 1, 1985. On or about July 1, 

1986, an elementary school principal position became available in respondent's school 

district. Petitioner was not advised of the position; respondent did not offer petitioner 

the position. 

Based upon these essentially uncontroverted facts. the issue is whether petitioner's 

retirement and/or receipt of retirement benefits effectively removed him from the 

preferred eligibility list for reappointment to the position of elementary school principal. 

In support of his motion for summary decision, petitioner relies on N.J.S.A. 18A:28-12, 
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which requires that when a vacancy occurs, the person determined to have seniority shall 

be reemployed by the board that caused the dismissal as long as the person is qualified to 

hold the position. Petitioner contends there is no exception to this requirement. 

Petitioner argues that even if a voluntary retirement would constitute a resignation and a 

relinquishment of any tenure ,and seniority rights, in the instant case the abolishment of 

position preceded the retirement. Since petitioner would not have activated his pension 

but for the abolishment of position, respondent is not relieved of its statutory duty to 

notify petitioner of the vacancy and reemploy him. Noting that the statute does not 

relieve a school district of its responsibility to notify a teaching staff member if the 

teaching staff member leaves the school district, petitioner contends that the same result 

should flow even if a teaching staff member is forced to retire as a result of an 

abolishment of position. Thus, petitioner opines that he should have been advised that his 

former position of elementary schooi principal to which he had seniority was vacant and 

given an opportunity to decide whether he wanted to return to the position; his forced 

retirement did not obviate the board's responsibility. 

In response, and in support of its motion for summary decison, respondent alleges 

that at his retirement, petitioner forfeited his position on the preferred eligibility list. 

His tenure and seniority status with respondent were effectively revoked. Petitioner 

cannot draw his pension and >~imultaneously preserve his eligibility for future return to "n 

elementary schoolprincipalship or any other position in the West Orange district. To do 

so would enable a person to enjoy the benefits of retirement without actually retiring. In 

support of its position, petitioner, citing Laing v. Bd. of Ed. of the 'Tp. of Edison, 

Middlesex County, 1977 S.L.D. 422, aff'd State Bd. of Ed., 1977 427, aff'd N.J. 

App.Div. {September 22, 1978) 1978 S.L.D. 1025, points out that membership in the TPAF 

ceases upon retirement. (See also, The School District of the City of Newark v. Kopel, 

1982 S.L.D 17.) Therefore, previously eligible persons who retire from the TPAF can no 

longer claim the status of teacher for the purpose of employment. Based on this, 

respondent argues that when petitioner applied to the TPAF for his pension, his name was 

properly removed from the preferred eligibility list and all his tenure and seniority rights 

were rightfully terminated. Respondent also contends that pursuant to Laing, a letter of 

resignation is not required to effectuate petitioner's termination of employment with 

respondent. 
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Petitioner argues that Laing and Kopel have no applicability to the instant matter. 

Noting that in those cases, the teaching staff member voluntarily retired from the school 

district, petitioner points out that it was only after respondent took the action to abolish 

his position that he made his application to the TPAF. Petitioner further argues that the 

pension statutes do not preclude a member from reemployment in the school district in 

accordance with his placement on the preferred eligibility list, upon activation of a 

pension as a result of a reduction in force. Petitioner contends that his decision to 

activate his pension and retire should not be treated differently from a decision to obtain 

a job in another school district. 

I have considered the arguments espoused by the parties and must agree with 

respondent's conclusion. N.J.S.A. l8A:28-l2 requires that if ~ny teaching staff member is 

dismissed as a result of a reduction in force, "such person shall be and remain upon a 

preferred eligible list in the order of seniority for reemployment whenever a vacancy 

occurs in a position for which such person shall be qualified." Although petitioner would 

have this tribunal conclude that that statute requires he remain on the preferred 

eligibility list even if he retired, clearly the statute requires only that a teaching staff 

member remain on the preferred eligibility list in a position for which he shall be 

"qualified." As conceded by petitioner, if petitioner voluntarily retired fr'lm the school 

district, such retirement would constitute a resignation and a relinquishment of his tenure 

and seniority rights. Thus the Commisc;ioner stated in Laing at 425 that "[PI reviously 

eligible persons who retire •.• can no longer claim the status of teacher for the purpose 

of employment." In fact, and as stated by the Appellate Division, a schcol board's 

decision to terminate Lai~'s employment and status as a teacher was "not altered by the 

action of the TPAF in rescindi~ her retirement." 1978 S.L.D. at 1027. See also, Kopel 

Peti tioner•s argument that he did not "voluntarily" retire from the school district 

because his action was necessitated by the reduction in force must be addressed next. It 

is necessary to clarify whether his decision to retire had to be voluntary under the 

relevant statutes in order to constitute a retirement. N.J.S.A. 18A:66-43(a) provides as 

follows: 
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A member who has attained 60 years of age may retire on 
a service retirement allowance by filing with the 
retirement system a written application, duly attested, 
stating at which time subsequent to the execution and 
filing thereof he desires to be retired. 

Inasmuch as the statute does not use the word "voluntary" and petitioner does not 

cite any cases to support the argument that voluntary retirement is necessary, it would 

appear that voluntariness is not essential However, since the above-cited statute uses 

the conditional word "may," and pursuant to statute, there is a provision for involuntary 

retirement 18A:66-43(b)) at age 70, petitioner's contention that retirement 

must be voluntary seems the more logical conclusion. Further support for this 

determination may be gleaned from Sobel v. Bd. of Trustees, Teacher's Pension and 

139 N.J. Super. 55, :>7 (App. Div. 1976) in Which it is stated that 

"retirement for age and years of service is essentially voluntary." 

In view of this tribunal's decision to require that a retirement be voluntary, 

consideration of what is meant by that term is necessary. This tribunal has looked at how 

voluntariness has been defined, albeit it in different contexts. In Jenkins v. Kaplin, 53 

N.J. Super. 582, 588 (AJ;>p. Div. 1959), voluntary was defined as involving a "choice" or 

acting "without compulsion." Similarly, in United States 11. Sierra, 585 f. ~· 1236, 

1243 (D. N.J. 1984), a voluntary confession was defined as "free" and "unconstrained." 

Voluntary essentially means "intentional ••• involving free will .•• controlled by the 

will." Webster's New World Dictionary 536 (D. Grualinek, ed. 1970). Similarly, duress is 

de!inend as "means amounting to or tending to coerce the will of another, and actually 

inducing him to do an act contrary to his free will." Black's Law Dictionary 452 (5th ed. 

1980). 

Considering petitioner's action in view of the above definitions, it appears clear that 

petitioner had the option of whether or not to retire. His determination to retire was his 

alone. There is no indication that he was compelled to retire or that he suffered duress 

sufficient to necessitate the determination that his choice was not a free one. It is quite 
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possible that petitioner did not like his options. Yet, it was essentially his decision either 

to be eligible for a new position as principal or to seek retirement. He chose retirement 

and must bear the consequences of his choice. Since petitioner's decision to apply for his 

pension was intentional and voluntary, his name was properly removed from the preferred 

eligibility list and his tenure and seniority rights were rightfully terminated. 

Based upon the above discussion, I CONCLUDE that petitioner's retirement 

effectively removed him Crom the preferred eligibility list for reemployment to the 

position of elementary school principaL 

It is hereby ORDERED that respondent's motion for summary decision is GRANTED 

and that petitioner's appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S .. ·\. 

52:1413-10. 

I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

FEB 2 ~ 1967 

DATE 

FEB 2.51961 

DATE 
jrp 

ELINOR R. REINER, ALJ 
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NOBLE YOUNG, 

PETITIONER, 

IJ. 

BOARD OF EDUCATION OF THE CITY OF 
WEST ORANGE, ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions were filed by 
petitioner within the time prescribed by N.J.A.C. l:l-16.4a, band c. 

Petitioner's exceptions reiterate those arguments made in 
his post-hearing brief. Essentially, he contends that "***Peti
tioner's options were forced upon him by the reduction in force" 
that occurred in respondent's district on April 23, 1985, effective 
June 1, 1985. (Petitioner's Exceptions, at p. 4) He suggests that, 
therefore, "exercising the option of retirement should not now be 
used as a penalty to prevent Petitioner from again being able to be 
employed in the position to which he has seniority and tenure." 
(Id., at p. 4) Petitioner applied for pension benefits on May 30, 
1985, approximately five weeks after he was first notified that his 
position was to be abolished. His retirement was approved on 
July 11, 1985, effective July l, 1985. On July 1. 1986 an elemen
tary school principal position became available. Petitioner 
contends that failure by the Board to first advise him of the 
available position, and then to offer him the position based on his 
seniority. constitutes a violation of his rights as protected by 
N.J.S.A. 18A:28-12. 

Petitioner contends that his retiring as a result of a RIF 
should not be viewed as cancelling or forfeiting his tenure and 
seniority rights. Following the RIF announced on April 23. 1985, 
and thereafter having neither a position nor an income, "***Peti
tioner was forced to exercise his available options. One of those 
options was to apply for retirement. What cannot be lost upon the 
Commissioner is that the option of retirement was exercised only 
after a reduction in force was announced and only as a result of the 
reduct ion in force," petitioner claims. (Petitioner's Exceptions. 
at p. 3) 

Petitioner claims the ALJ's conclusion that his option to 
retire was voluntary is in error. 

Had Petitioner's application for retirement been 
made prior to the notice of the reduction in 
force, his decision clearly would have been a 
voluntary one. However, the parties agree that 
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reversed. 

Petitioner was advised first of the reduction in 
force and only later -- five weeks later -- did 
he apply for retirement. The reduction in force 
led to the retirement as it would have led to 
another position in another school district had 
Petitioner been so lucky as to have been able to 
find another position. Unfortunately, Petitioner 
was not so lucky. As a result, he activated his 
pension. (Petitioner's Exceptions, at p. 3) 

Petitioner contends that the initial decision must be 

Upon a careful review of the record of this matter, the 
Commissioner agrees with the findings and the conclusion of the 
Office of Administrative Law that petitioner's retirement did 
effectively remove him from the preferred eligibility list for 
reemployment to the position of elementary school principal. The 
Commissioner finds no new points come to light in exceptions that 
were not fully disposed of by the thorough discussion of the facts 
and law developed by the ALJ. 

Accordingly, the 
reasons expressed therein. 
prejudice. 

March 25, 1987 

initial decision is affirmed for the 
The Petition of Appeal is dismissed with 

COMMISSIONER OF EDUCATION 
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NOBEL YOUNG, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF WEST ORANGE, ESSEX COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 25, 1987 

For the Petitioner-Appellant, Robert M. Schwartz, Esq. 

For the Respondent-Respondent, Christiano and Christiano 
(Samuel A. Christiano, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

September 2, 1987 
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~tatr of N l'W Jlrnll'g 

OFFICE OF ADMINISTRATIVE LAW 

HARVEY FRIED, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

TOWNSHIP OF TEANECK, 

BERGEN COUNTY, 

Respondent. 

INri1AL DECISION 

ON MOTION FOR SUMMARY DECISION 

OAL DKT. NO. EDU 6128-86 

AGENCY DKT. NO. 278-8/86 

Harold N. Springstead, Esq., for petitioner (Aronsohn & Spring-stead, attorneys) 

Monica E. Olszewski, Esq., Cor respondent (Greenwood & Sayovitz. attorneys) 

Record Closed: February 9, 1986 Deci<led: February 25, 19B7 

BEFORE ARNOLD SAMUELS, ALJ: 

Petitioner Harvey Fried is a tenured teacher employed by the respondent, Board 

of Education of the Township of Teaneck. The Board withheld petitioner's employment 

increment and adjustment increment for the 1986-87 school year, based upon the 

application of a policy relllting to excessive !lbsenteeism and N .. J.S.A. !8A:29-i4. Mr. 

Fried appealed the Board's action to the Commissioner of Education, and on September 16, 

1986 the matter was transmitted to the Office of Administr!ltive L!.!w for hearing and 

determination as a contested case pursuant to N.J.S.A. 52:l4F-l £! ~· 

New Jersey fs An Equal Opportunity Employer 
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A prchearing conference was held at the Office of Administrative Law in 

Newark, New Jersey, on October 23, 1986, and a Prehearing Order was entered defining 

01nd limiting the issues to be decided, providing for discovery and regulating other 

procedural aspects of the dispute. Both parties agreed that there were no disputed issues 

of material fact and that the matter was capable of being decided as a matter of law, 

without the need for a plenary hearing. The parties subsequently filed motions for 

summary decision, stipulations of facts and briefs. Although the Prchearing Order 

provided that a date for oral argument would be fixed ufter till necessary papers had been 

filed, <!Ounsel for both parties waived their rights to oral argument by telephone on 

February 9, 1986. Tile record closed on tllat date. 

The issues, as defined in tile Prellearing Order, are: 

A. Was tile aetion of the Board in witllholding the petitioner's salary 

increments (employment and adjustment) for the 1986-87 school year 

urbitrary, unreusonable, capricious and therefore unlawful? 

B. Is tile Board's Policy No. 334, under which it acted, arbitrary, capricious, 

unreasonable or in violation of N.J.S.A. l8A:29-14? 

C. Was the Board's action taken against both the employment and adjustment 

increment proper in the light of the above two issues~ 

The FACTS stipulated by the parties are summarily stated as follows: 

1. Petitioner Harvey Fried is a tenured teaching staff member employed by 

respondent Board of Education of the Township of Teaneck (Board). 

2. Petitioner is a certified secondary school teacher of English and is on Step 

15 of the Board's Salary Guide for the 1986-87 academic year. 

3. During the 1985-86 academic year, petitioner was absent from school for a 
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total of 78 days. The major portion of those absences was a continuous 

period of time from January 8, 1986 through May 6, 1986. 

4. The Board does not challenge petitioner's representation that the absences 

were due to illness. 

5. The Board eharged 21 1/2 days of petitioner's absence to accumulated sick 

days and then deducted the remaining 56 1/2 days from his salary. 

6. On June 12, 1986, the Board notified petitioner that it had voted at its June 

ll, 1986 meeting to withhold his inerement/adjustment for the 1986-87 year 

because he was "absent over 50 days." It is uncontested that the aetion 

was taken in accordance with Paragraph 1 of Board Policy No. 334. 

7. Petitioner returned to work on May 6, 1986. 

8. Board Policy No. 334 was formulated and proposed after many meeting-s 

and conferences by the Board over a period of months. The Bot~rd 

considered policies and practices of other school districts. Two pubiic 

meetings were held preceding adoption of the policy, and no comments 

were received from the public or the Teachers' Association. 

9. Soard Policy No. 334, Par11graph 1, only affects those staff members who 

are absent 49 days beyond all statutory, accumulated or otherwise paid 

leave time. 

10. Board Polley N'o. 334 was adopted be<!ause of a growing problem of staff 

absenteeism with its inherent adverse effect on student progress and 

general school operations. Increment withholding was deemed to be a 

suitable approach to curbing absenteeism because annual increments arc 

designed to be a reward for meritorious service contributed to the 

educational process. 
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U. The first reading of Board Policy No. 334 entitled "Withholding 

Increments/ Adjustments" was at the June 8, 1983 meeting of the Board. 

12. On August 3, l9p, Board Policy No. 334 was adopted by the Board. 

13. A copy of relevant portions of the Board minutes of August 3, 1983 are 

annexed to the stipulations. 

The filed Stipulation of Facts, consisting of four pages with six exhibits 

attached, has been marked Exhibit J-1 in evidence, and is incorporated herein by 

reference. 

The petitioner is challenging the validity and application to him of Paragraph 1 of 

Board Policy No. 334: 

Withholding Increments/ Adjustments. 

l. The Board shall withhold the employment increment and 
the adjustment increment of all teaching staff members 
who shall be on an uncompensated leave for 50 or more 
school days In any school year for lo-month employees and 
60 or more days in any school year for 12-month 
employees. Such uncompensated leave shall include but 
not be limited to child reliring leave, medical leaves, 
home duties leave and educational leave. (Adopted 
August 3, 1983, effective August 4, 1983) 

It is uncontested that the action taken by the Board was based solely on the 

application of the above policy, and that petitioner's absences were due to illness. 

The statutory authority under which the Board is empowered to withhold 

increments is set forth in N.J.S.A. 18A:29-14, which provides as follows: 
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Any board of education may withhold, for inefficiency or other 
good cause, the employment ioerement, or the adjustment 
inerement, or both, of any member in any year by a reeorded 
roll ctill majority vote of the full membership of the board of 
education ••.• 

The Board primarily bases its application for summary decision on the precedent 

created by a substantit~lly similar test of Policy No. 334, Paragraph l, decided less than 

two years ago: Bialek and Meehan v. Board of Education of the Township of Teaneck, 

Bergen County, OAL DKT. NO. EDU 7908-84 and 8107-84 ('vfay 30, i985), adopted Com m. 

of Education (July 19, 1985); aff'd State Board of Education (Dec. 4, 1985). Policy No. 334, 

Paragraph 1, has not been amended since Bialek, and it is still in force in the Teaneck 

school district. 

Nevertheless, petitioner eontends that the application of Policy No. 334 to him is 

arbitrary, unreasonable and capricious. He also claims that a teacher who suffers a 

medical catastrophe should not be penalized with loss of increment. 

The facts, circumstances and arguments in the ease at hand arc virtually 

identical to those presented in Bialek and Meehan. Bialek was absent for a total of llO 

days, of which 72 1/2 days were uneompeosated. Meehan was absent for a total of 70 i/2 

days, of which 60 l/2 days were uncompensated. Their absenees were due to illness, and 

Polic.y No. 334, Paragraph l, was applied in withholding their increments without rc~ard to 

the underlying circumstances. (Petitioner was absent for 78 days, 56 l/2 of which were 

uncompensated.) 

1'he illnesses or Bialek and Meehan were not specifically identified, nor were 

they challenged or doubted by the Board. A substantial portion of Mr. Fried's absenees 

was due to back surgery, and the Board also did not challenge or doubt his veracity. 

It is noted that there were 185 school days in the 1985-86 school year in the 

Teaneck distriet. Mr. Fried was absent from the classroom a total of 42.16 percent of 

those days. lf only the uncompensated absences are calculated, those absenees totaled 
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30.54 percent of the school year. As mentioned in Bialek and Meehan, 50 days of absence 

over a total period of 183 days in the 1983-84 school year was equal to 27 percent of the 

total classroom time. This statistic is virtually unchanged when applied to the 185 days in 

the 1985-86 school year. 

An in-depth analysis of the applicable law is set forth in Bialek and Meehan. See 

Bialek OAL Initial Decision, pp. 11-17, and Com missioner of Education's decision, pp. 20-

24. That discussion is incorporated herein and will not be repeated at length. 

As indicated in the Commissioner's decison referred to above, the subject policy, 

under the facts and circumstances of this ease, is not violative of the standards set forth 

in Kuehn v. Board of Education of Teaneck, OAL DKT. 1077-81 (Oct. 9, l98ll, State Board 

of Education (Feb. 1, 1983) or Montville Twp. Ed. Assn. v. Board of Ed. of the Township of 

Montville, OAL DKT. 8247-83 (Feb. 29, 1984), State Board of Educstion (Nov. 7, 1984), 

where boards of education were compelled to consider individual circumstances in the 

t1bsence of properly promulgated and applied policies. The promulgation of Paragraph 1 of 

Policy No. 334 and its application to this ease fully comports with stsndards that were not 

ssti;;fied in Kuehn or Montville. Since the 1984 decision in Montville, that ease was 

subject to further proceedings in the Appellate Division (December G, l985}(unpublishcd) 

and again by the State Board (May 7, 1986). The final result does not adversely affect the 

conclusion in Bialek or the instant matter, since it dealt with an unsatisfactory evaluation 

rating that could result from an arbitrary attcndanee guideline. No unsstisfactory rt1ting 

is involved here, where the result of application ot the policy is to withhold a reward. 

The petitioner also argues that the purpose of N.J.S.A. l8A:29-14 is in essence to 

discipline teaching staff members who do not in some way measure up to standards 

expected by the Board of Education. That point of view is rejected. While some boards 

might usc the withholding of an inerement as a disciplinary tool, diseipline is not the 

generally rceognized primary purpose of such an action. 
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The purpose of the statute is thus to reward only those who 
have contributed to the educational process thereby 
encouraging high standards of performan<~c. In determining 
whether to withhold a salary increment, a local board is 
therefore making a judgment concerning the quality of the 
educational system. It is reasonAble to assume that an 
adversely affected teacher will strive to eliminate the causes 
or bases of "inefficiency." The decision to withhold an 
increment is therefore a matter of essential mana~rerial 
prerogative which has been dele(!'ated by the Legislature to thc 
board. Bernards Township Board of Ed. v. Bernards Township 
Education Association, 79 N.J. 3ll, 321 11979). 

In Bialek it was held that the Board fix-ed a reasonable minimum standard of 

necessary attendance, and a point was reached at or below that minimum standard where 

the services could no longer be regarded as meritorious. In that respect, Policy No. 334, 

Paragraph l, was held to renect a reasonable relationship to necessary educational goals. 

Kopera v. West Orange Board of Ed., 60 N.J. Super. 288 (App. Div. 1960). The teacher 

here is not being disciplined. He is being denied a merit reward because his absences, for 

whatever reason, became excessive to the point where his effectiveness as a classroom 

teacher was necessarily reduced. See Bialek, Initial Decision, pages 15 and 16. 

In the circumstances of Bialek and the instant case, a primary determinin!?' 

factor is the lessened effect on the educational process, not the employee's personal 

reasons for the absenteeism. The students arc no less affected by a teacher's excessive 

absence due to surgery than they are when the absences are due to a less urgent cause. 

Petitioner also argues that only his employment increment should be withheld, if 

liny. Both the statute, N.J.S.A. 18A:29-14, and Parag-raph l of Policy No. 334 specifically 

refer to the Board's authority to withhold both the employment and the adjustment 

increments as a managerial prerogative. 

This matter is virtually a repetition of Bialek; there are no appreciable 

differences in the facts. The petitioner is attempting to obtain a redetermination of a 

contest that has already been decided by the Office of Administrative Law, the 

Commissioner of Education and the State Board. Under the circumstances, no viable 
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reasons have been shown to upset those holdings or to distinguish Mr. Fried's petition from 

Bialek and Meehan. 

It is therefore CONCLUDED that the petitioner has not proved that the 

withholding of his increment~ pursuant to Paragraph 1 of Policy No. 334 was arbitrary, 

capricious, unreasonable or unlawful. He also failed to prove that the Board policy itself 

is unreasonable, arbitrary, lacking in demonstrated rational basis or otherwise unlawful. 

On the contrary, paragraph l of Policy No. 334 represents a rational exercise of the 

Board's managerial authority. It was adopted as a formal written policy after careful 

consideration in public hearings, and its application be~P.ns only after allowance for 

accumulated and compensated leave. Furthermore, the rationale that compelled the 

passage of the policy is meritorious and conducive to the maintenanee of sound 

educational goals. 

It is therefore ORDERED that summary decision be granted to the respondent, 

and the petition DISMISSED. 

This reeommcndcd deeision may be affirmed, modified or rejeC'ted by the 

COMMISSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become 11 fin11l decision in accordance with N.J.S.A. 

52:148-10. 
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I hereby PILH this Initial Deeision with Saul Cooperman for eonsidcration. 

~ 7-5"; f<i/'7 ARNOLD~~--

DATE DEPARTMENT OF EDUCATION 

DATE 

ms/c 
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HARVEY FRIED, 

PETITIONER, 

1/. 

BOARD OF EDUCATION Or THE TOWN
SHIP OF TEANECK, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER or EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon examination of the 
with the analysis and conclusions 
decision as the final decision 
expressed therein. 

March 31, 1987 

record, the Commissioner concurs 
of the ALJ and adopts the initial 
in this matter for the reasons 

COMMISSIONER OF EDUCATION 
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HARVEY FRIED, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE TOWN
SHIP OF TEANECK, BERGEN COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 31, 1987 

For the Petitioner-Appellant, Aronsohn and Springstead 
(Harold N. Springstead, Esq., of Counsel) 

For the Respondent-Respondent, Greenwood and Sayovitz 
{Monica E. Olszewski, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

September 2, 1987 
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f;tate of Nrw almny 

OFFICE OF ADMINISTRATIVE LAW 

RAYMOND CARRA TO, 

Petitioner, 

v. 

I 

MILLTOWN BOROUGH BOARD 

OP EDUCATION, 

Respondent. 

IN1TIAL DECISION 

OAL DKT. NO. EDU 5377-86 

AGENCY DKT. NO. 242-7/86 

Stephen B. Hunter, Esq., for petitioner (Klausner, Hunter&: Oxfeld, attorneys) 

Anthony V. Vignuolo, Esq., for respondent (Borrus, Goldin, Foley, Vignuolo, 
Hyman &: Stahl, attorneys) 

Record Closed: January 12, 1987 Decided: February 26, 1987 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Raymond Carrato (petitioner) employed as a teacher by the Milltown Borough 

Board of Education (Board) claims the action of the Board taken by which a salary 

increment of approximately $3,000 for 1986-87 was withheld from him was arbitrary, 

capricious, unreasonable and in violation of ~· 18A:29-l4. Petitioner seeks an Order 

from the Commissioner of Education by which the Board would be directed to grant him 

the 1986-87 salary increment withheld from him. Arter the Commissioner transferred the 

matter to the O!fice of Administrative Law as a contested case under the provisions of 

~· 52:14F-l ~ ~·· a prehearing conference was conducted October 14, 1986 and the 

matter was scheduled and heard December 10, 1986 at the Sayreville Municipal Court, 

Sayreville. The re1ord closed January 12, 1987 upon receipt of petitioner's memorandum in 

support o! his position. A transcript of testimony at hearing is not part of this record. 

New Jersey Is An £qual Oppvrruniry Employer 
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BACKGROUND FACTS 

Certain background facts which are not in dispute between the parties, except as 

otherwise noted, and as established by a preponderance of credible evidence are these. 

Petitioner, who began his employment with the Board in 1974, was assigned to teach 

science during all relevant times to one section of seventh grade pupils and four sections 

of eighth grade pupils each and every day. During the course of his employment 

petitioner's classroom teaching performance has been consistently rated positive (P-1 

through P-298). He has actively participated in pupil cocurricular activities as coach of 

soccer, basketball, baseball and softball teams. He served as timekeeper for basketball 

for a number of years and has been a member of the professional relations committee, 

chair of the science curricular committee, a member of the teacher evaluation 

committee, student discipline committee and he volunteered to supervise general 

detention. 

From the date ot petitioner's first employment during the 1974-75 academic year 

through the completion of the 1982-83 academic year, petitioner and other teachers, 

parents, and Board members acted as chaperones for the school's annual eighth grade 

three-day class trip to Washington, D.C. Petitioner views the Washington trip as a 

positive experience for the pupils. A fact not agreed upon between the parties is whether 

petitioner was and is obligated as a teacher of eighth grade pupils to serve as a chaperone 

on this trip as the Board claims or, as petitioner claims, whether his participation was and 

is voluntary. Petitioner advised the superintendent on October 1, 1985 of his desire not to 

be a chaperone on the Washington trip during May 1986 (P-33). In response, the 

superintendent advised petitioner three months later on January 3, 1986 that if he failed 

to chaperone the trip during May 1986 such conduct would be considered "* • * a major 

breach of your employment responsibilities and will result in my recommendation to the 

Board that disciplinary action be taken against you * * *" (P-34). Petitioner advised the 

superintendent the very same day, January 3, 1986, that his decision remained unchanged 

and that "l do not wish to be a chaperone on the 8th grade trip to Washington, D.C." (P-

33). Petitioner was thereafter advised (P-36) that the Board would specially meet on 

April 17, 1986 to consider whether to withhold a salary increment for 1986-87. Petitioner 

requested that the meeting be opened to the public (P-37). Petitioner addressed the Board 

regarding the salary increment as the public meeting it conducted April 17. Petitioner 

was advised by the superintendent on April 22, 1986 that the Board, by a 9-0 vote, 

determined to withhold a salary increment for 1986-87 because of his "* • • refusal to 
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make your services available to the district • • *" for the upcoming annual three-day 

eighth grade Washington, D.C. trip as a chaperone. (P-38}. The petition of appeal 

followed. 

FACTUAL ISSUES 

Petitioner claims the Board's action to withhold his salary increment is arbitrary, 

capricious and unreasonable because (l) he is under no duty by virtue of his employment 

relationship as a teacher with the Board or his assignment therein to chaperone the three 

day, two night annual Washington trip, particularly when the chaperone assignment 

conflicts with his personal family responsibility, (2) even if the assignment of chaperone is 

an obligatory duty assigned him, not all teachers of eighth grade pupils are required to act 

as chaperones on the trip and, consequently, he is being unfairly treated, and (3) petitioner 

claims his evidence shows the superintendent recommended his salary increment be 

withheld because of what the superintendent perceived to be his, petitioner's, future 

intention not to chaperone the trip again. Petitioner denies communicating or conveying 

such future intention to the superintendent and contends that but for that asserted faulty 

perception by the superintendent, the superintendent would not have recommended that 

the Board withhold his salary increment. 

The Board, through its superintendent and principal, assert that teachers who 

spend more than 50 percent of their instructional day with eighth grade pupils are duty

bound as a matter of Board policy through past practice since 1975 to chaperone the 

annual eighth grade Washington trip. Accordingly, the Board claims petitioner is duty

bound to chaperone the trip, absent legitimate excuse approved by the superintendent, 

because his assignment is and has been to teach science more than 50 percent of the 

instructional day to eighth grade pupils. The Board admits that teachers who spend less 

than 50 percent or their instructional day are not duty~bound to chaperone the aMual trip. 

Nevertheless, the Board contends that this fact standing by itself and in view of the 

reason for its policy does not render unfair the effect ot the policy upon petitioner. 

Finally, the Board says petitioner did convey through oral and written statements to it and 

to its administrators his present and future intention to refuse to perform his duty to 

chaperone the trip. Alternatively, the Board maintains that petitioner's refusal to 

chaperone the 1986 trip is sufficient good cause under N.J.S.A. 18A:29-14 to withhold a 

salary increment without regard to his future intention. 
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DISPUTED FACT 

Petitioner's Proofs 

Obviously, a significant disputed fact between the parties is whether petitioner's 

attendance as chaperone on the annual three-day trip for eighth grade pupils is voluntary, 

he may elect to chaperone, or mandatory, he has no election; he must chaperone by virtue 

of his employment with it and assignment under that employment. In addition to his own 

testimony, petitioner called co-teachers Barbara Christian, Kenneth Logan, and Richard 

Hart, as well as retired teacher Beatrice Spiro, to testify in support of his position that 

teachers may volunteer to chaperone the annual school trip but are under no obligation to 

do so. The Board does not have an explicit written policy which requires petitioner and 

other similarly situated teachers to chaperone the annual Washington trip. Nevertheless, 

it asserts its written policies governing field trips (R-1), employee duties (R-7), leaves 

unauthorized leave (R-2), goals and objectives of its educational administration (R-3), 

superintendent's job (R-4), teacher evaluation (R-5), the withholding of an increment {R-

6), and its past practice clearly establish that petitioner is duty-bound to be a chaperone 

for the annual Washington trip. The school principal, Bertram Nussbaum, and the 

superintendent, Patrick Wilder, testified for the Board. 

Petitioner testified that throughout his employment with the Board the 

principal's secretary always asked him whether he intended to chaperone the annual trip 

near the end of each academic year. Petitioner explained that no one at the time of 

initial employment or thereafter ever told him it was his obligation as a teacher in the 

Board's employ to act as chaperone. Furthermore, petitioner testified that not all 

teachers who teach eighth grade subjects are under any obligation to chaperone the annual 

Washington trip. 

Petitioner, having reviewed school pictures taken in Washington and having 

talked with veteran teachers and having relied upon his own personal recollection, 

testified that during the 1975 trip, six teachers who taught eighth grade subjects were not 

in attendance on the trip although he was, as was the principal, four other subject area 

teachers, and the school nurse. In 1976, six teachers of eighth grade subjects did not 

attend, nor did those same six teachers attend in 1977, 1978 and generally through 1983, 

the last year petitioner chaperoned the trip. During one of the years petitioner 

chaperoned the trip he became ill in Washington, while on another occasion he had 

contracted pneumonia upon his return. 
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It is agreed that petitioner was excused from chaperoning the trip during May 

1984 because of illness. During the next academic year, 1984-85, petitioner learned in 

February 1985 his wife was pregnant with their first child. He immediately advised 

Principal Nussbaum of that fact and that he chose not to chaperone the 1985 annual three

day eighth grade class trip to Washington. According to petitioner, Nussbaum told him to 

make every effort to attend the trip because his failure to do so could have adverse 

consequences for him. Nussbaum testified that at this meeting petitioner not only advised 

he chose not to chaperone the May 1985 trip but that he also advised he did not ever again 

expect to chaperone the trip. Nussbaum thereafter advised the superintendent of the 

meeting with petitioner. 

In late February or early March 1985, the superintendent met with petitioner to 

discuss the matter of his decision not to chaperone the "'ay 1985 trip and, more 

importantly according to the superintendent, petitioner's decision not to chaperone the 

trip ever again. Petitioner admits he told the superintendent he was not certain if he 

desired to chaperone the annual trip ever again and he admits that the superintendent was 

concerned about that expressed possible future intention. Petitioner testified that the 

superintendent, though agreeing to excuse him from the May 1985 trip so long as he 

submitted the request to be excused in writing, cautioned him that a refusal to chaperone 

future trips would be equivalent to his refusal to teach an assigned course. 

Following the meeting petitioner advised the superintendent on Vlarch 8, 1985 

regarding the May 1985 trip: 

• • • 
I do not wish to chaperone the [May 1985) trip. I feel it necessary to 
stay at home and be available to my wife, who by May will be four 
months pregnant. I do not wish to be away from my wife for three 
days while she is awaiting the birth or our first child. 

(P-30) 

In a memorandum (P-31) to file on March 27, 1985, the superintendent 

memorialized his meeting with petitioner regarding petitioner's involvement in the :..tay 

1985 and future Washington trips. The superintendent wrote that 
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• • • 
(Petitioner] indicated he wished to be excused from the Washington 
trip this year and permission was granted for said request. We then 
dis<!ussed his parti<!ipation in years to come. He indicated the 
possibility of his desire not to attend future trips. I explained to 
(petitioner] that if this was the case I would consider it to be a 
major problem inasmuch as the chaperoning of the Washington trip by 
eighth grade teachers is, and has been, considered part of the 
teacher' [sJ regular assignment; and further, any teacher's refusal to 
accept any aspect of their regular school assignment would 
jeopardize their good standing in the district as well as their 
employment status. 

(Petitioner] indicated he was aware of the concerns and the 
potential problems down the road. We agreed that the matter would 
be reviewed again around November 1, 1985 and all parties hoped that 
the situation would be mutually and agreeably resolved at that time. 

(P-31) 

This memorandum to me was signed by both the superintendent and petitioner on 

~arch 27, 1985. Consequently, petitioner, I FIND, knew the contents of the memorandum 

prior to or simultaneous to it being placed in his personal file. One month later, on April 

24, 1985, petitioner responded to the file memorandum in which he states, inter the 

following: 

•• * 

In my opinion, the following statement contained in your letter should 
be deleted at this time, •• • * and further, any teacher's refusal to 
accept any aspect of their regular school assignment woUld 
jeopardize their good standing in the district as well as their 
employment status.• I requested that you delete this sentence fro:n 
your letter, and you felt it should remain. Even with your usage of 
the phrase 'any teacher•, or putting any disciplinary action into a 
future tense, still makes the meaning very clear in my mind. I must 
conclude that applies to me as no other 8th grade teacher has 
re<!eived a similar letter in their Personnel Folder. I consider the 
phrase to be a thinly disguised threat to !!!1. standing in the district 
and !!!1. employment status. Technically, the sentence in question in 
not applicable at this time. You have excused me from the trip for 
this year due to my wife's pregnancy. Therefore, I have violated no 
aspect of my regular school assignments. If I have not, as yet, 
refused to attend any further trips to Washington, D.C., why place a 
statement in your letter <!iting penalties for failure to chaperone in 
the future?. If I say •no• on November!, 1985 (the agreed date I am to 
officially notify you of my intentions), this situation would change 
* • • 

(P-32) 
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Petitioner did not chaperone the May 1985 annual trip to Washington. In 

petitioner's view he elected not to chaperone this trip because ot his wife's pregnancy, 

while in the superintendent's view he affirmatively excused petitioner from chaperone 

duty by reason of petitioner's, written request detailing his wife's pregnancy as the reason 

for his requested excusal. 

On October l, 1985, petitioner advised the superintendent of his desire not to be a 

chaperone on the eighth grade trip to Washington in May 1986 (P-33). On or about the 

same date, petitioner's wife was in her ninth month of pregnancy. She delivered the baby 

on November 2, 1985. Between October 1, 1985, when petitioner wrote the superintendent 

of his desire not to chaperone the May 1986 trip, through January 3, 1986 neither the 

principal nor the superintendent responded in any way to petitioner's expressed desire. On 

January 3, 1986 the superintendent advised petitioner, among other things, of the 

following: 

• • • 
The policy and practice of our district will not allow us a favorable 
decision regarding your request. The chaperoning of the Washington 
trip by 8th grade teachers is and has alw&ys been considered a regular 
part of the 8th grade teacher's assignment. The class trip is directly 
related to your obligation as a teacher employed in the school district 
••• 
During the school year 1984-85, the Board allowed you to excuse 
yourself from the Washington trip because of your wife's pregnancy 
and the imminent birth of your first child. No reasons, at all, have 
been provided for your current request. 

Your fulfillment of your expressed intention not to participate in the 
Washington trip in May 1986 will be viewed by the Administration as a 
major breach or your employment responsibilities and will result in 
my recommendation to the Board that disciplinary action be taken 
against you. The disciplinary action may consist or a reprimand, 
withholding of increment or even termination. I would request that 
your reconsider your current expressed intention. 

The Board cannot allow you to delay your final decision regarding 
your participation as a chaperone in the May 1986 Washington trip. 
Therefore, I must insist that some decision be communicated to my 
office, in writing, no later than March 1, 1986 • • • 

(P-34) 
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It is to be quickly noted that there is no evidence to show the "Board" was 

involved in this matter other than on Aprill7, 1986, when it acted to withhold petitioner's 

salary increment. The evidence does show the superintendent took no action to require 

petitioner to chaperone the 1985 trip and that the superintendent, not the Board, 

determined that petitioner could not be allowed "* • • to delay your final decision • • *" 
regarding the 1986 trip. 

Petitioner, rather than wait until the March 1 deadline stated in the 

superintendent's letter, responded that very same day, ,January 3, 1986. Petitioner's 

response (P-33) is reproduced here in full: 

This is in response to your letter of January 3, 1986 concerning the 
chaperoning of the Washington trip. 

My intention is and has been since last year to not be a chaperone on 
the Washington trip. Simply stated, my reasons are: r do not feel 
that it is an equitable situation for me to be, in essence, forced to 
leave my young family for a period of three days whether I wish to or 
not. My feelings for my family and their welfare come first. At this 
point in time, r do not wish to leave them for that length of time. 

Secondly, past administrative decisions have permitted other 8th 
grade teachers to be released from their duties of chaperoning 
without disciplinary action being taken. 

Thirdly, there are other members of the (a<;ulty that have expressed 
to me a willingness to chaperone the trip. [ lJ 

In summary, my decision remains unchanged. On May 7th of 1986 I do 
not wish to be a chaperone on the 8th grade t!'iP to Washington, D.C. 

Thereafter, the Board met April 17 and determined to withhold a saiary 

increment from petitioner for 198&-87 for the reasons stated above. At this meeting, 

petitioner advised the Board he did not intend to chaperone the Washington trip in 'Vlay 

1986 and that if it withheld a salary increment from him that evening he may not continue 

in its employ Cor 1986-87. Petitioner did not, in fact, chaperone the annual three day 

eighth grade trip to Washington, D.C. during May 1986. 

1 Petitioner testified two teachers had volunteered to chaperone the trip in his 
stead, while Nussbaum testified he is not awre of any volunteers who knows 
the eighth grade pupils as well as teachers who teach eighth grade pupils more 
than 50 percent of the instructional day. 
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Petitioner's wife testified that she suffered extreme nausea during the second 

trimester or her pregnancy in 1985 which is the reason she told her husband, petitioner, to 

stay home from the 1985 trip. During the 1986 spring, petitioner's wife testified she 

preferred that he not chaperone the three day Washington trip because she felt she needed 
' ' him at home. 

Petitioner, in support of his position that he voluntarily chaperoned the eighth 

grade Washington trip as opposed to being obligated as a teacher to chaperone the trip, 

relies not only upon his own testimony but also upon the testimony of teacher colleague, 

Barbara Christian. Ms. Christian, who has been employed by the Board as a teacher for 18 

years, is and has been assigned to teach English to four classes of eighth grade pupils. For 

the past 17 years, Ms. Christian has chaperoned each and every eighth grade trip to 

Washington. On one occasion in 1974 she was graduated from Trenton State College the 

day the trip began. After participating in the baccalaureate services at the College, her 

husband then drove her to Washington to join the pupils and chaperones already there. 

Despite Ms. Christian's attendance as chaperone on the trip for the past 17 years and 

despite her being driven to Washington by her husband in 1974, she is of the view that no 

eighth grade teacher is obligated to act as a chaperone. Rather, Ms. Christian's 

understanding is that a teacher who elected not to chaperone was and is under no 

obligation to do so. 

Petitioner also relies upon the testimony of teacher colleague, Richard Hart. 

Mr. Hart has been employed by the Board for 35 years as a shop teacher. His assignment 

is to teach shop to four classes of eighth grade pupils two times a week, four classes of 

seventh grade pupils four times· a week, and a fifth and sixth grade class of pupils each 

once a week. Mr. Hart recalls that the annual trip existed in 1963 when he was an eighth 

grade advisor. In fact, he and the principal in the 1963 were responsible for the 

organization and conduct or the trip. No teacher was involuntarily assigned to chaperone 

the Washington trip in those days. He has not been involved at all with the Washington 

trip since 1966. 

Kenneth Logan, who has been a teacher with the Board for 17 years, chaperoned 

the Washington trip between 1971 through 1973. Logan says he chaperoned only because he 

volunteered to do so. He was never directed or felt obligated to chaperone the trip. Mr. 

Logan teachers health and physical edu~!ltion and one science class in grades four through 

eight. 
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Finally, petitioner relies upon the testimony of Beatrice Spiro, who retired in 

1984. Prior to her retirement, Ms. Spiro was employed by the Board ·as a teacher for 16 

years. She taught mathematics to four classes of eighth grade pupils and to one class of 

seventh grade pupils. She testified she was never obligated to chaperone the Washington 

trip although in 1981 and 1982 she volunterred to chaperone the trip. In 1983, ~s. Spiro 

testified she was given an option of whether she wished to chaperone the trip. She cho!>e 

not to do so and she retired the following year. 

Board's Proofs 

In support of the position that petitioner is obligated as part of his duties as a 

teacher of eighth grade pupils to chaperone the annual Washington trip each and every 

year, Principal Nussbaum explained that when he became principal in the 1973-74 

academic year the then superintendent literally ran the trip. He and the superintendent 

chaperoned the trip in 1974, along with teacher chaperones selected by the former 

superintendent in a manner unknown to the principal. Several days before the 1975 annual 

trip, that superintendent was injured and could not attend the trip. In the meanti:ne 

Nussbaum prevailed upon the then superintendent to assign teachers whose primary 

assignments was at the eighth grade level as chaperones. The following year, 1975-76, 

Nussbaum assumed total responsibility for planning the trip, selecting chaperones, and 

approving as chaperones parents, Board members, and other teachers who volunteered to 

act as chaperones. In short, Nussbaum testified that since 1975-76, he obligates those who 

teach eighth grade pupils more than 50 percent of their time to be chaperones for the 

annual trip, without regard to whether they volunteer. Teachers who spend less than 50 

percent of their instructional day teaching eighth grade pupils are not obligated to be 

chaperones on the trip unless they desire to participate. Nussbaum says that in addition 

to petitioner being obligated to chaperone the trip because or his assignment to teach 

eighth grade pupils more than 50 percent of the instructional day, that obligation also 

extends to Barbara Christian, the teacher of English, Edward Yetter, since retired, the 

teacher or social studies, and the teacher of mathematics, Beatrice Spiro and her 

successor Anne Russell. The latter two named teachers have been regularly excused from 

the chaperone duties for reasons to be discussed later. Those who spend some part of the 

instructional day but less than 50 percent with eighth grade pupils and otherwise not 

obligated to chaperone the trip are teachers of art, instrumental and vocal music, shop, 

home economics, physical education, and the resource room teacher. 
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The prineipe.l is aware. that his method of assignment is a change from years 

prior to 1975-76 when chaperones were volunteers. Thus, Nussbaum says that because 

petitioner and Ms. Christian teach more eighth grade classes than not both are obligated 

to chaperone. Nussbaum als~ explains that Mr. Hart teaches eighth grade pupils only 29 

percent of the time; hence, he has no duty to chaperone. Mr. Logan does not teach eighth 

grade pupils more than 50 percent of the time; hence, he, too, is under no obligation to 

chaperone the trip. Nussbaum testified he now advises all potential replacements of 

teachers obligated to chaperone the trip of that duty during the interviewing process. 

Principal Nussbaum is of the view that eighth grade teachers must be chaperones 

on the trip because those teachers know the pupils better than other teachers because of 

the time spent with them during the regular school day. In Nussbaum's view, it would not 

be appropriate for a teacher who teaches only one eighth grade class to chaperone the 

pupils on this trip because of that teacher's lack of familiarity with the pupils. Nussbaum 

testified that the eighth grade class trip to Washington, D.C. is necessary for the pupils' 

education because the local, state, and federal governmental structure is studied in the 

school's seventh and eighth grades. In Nussbaum's view, the class trip brings to the pupils 

the reality of that which they have studied. Nussbaum admits that on prior occasions 

teachers otherwise obligated to chaperone the trip have been excused. As examples, 

Nussbaum admits that in 1983 a teacher obligated to chaperone was excused because of a 

knee injury, petitioner was excused in 1984 and 1985, and Ms. Spiro was excused in !983 and 

1984 because, he says, she complained to him of having difficulty keeping up with the 

others on walking tours. Ms. Spiro denies ever telling Nussbaum of having difficulty 

keeping up with others on the trip. Rather, she says Nussbaum proffered to her the option 

of whether she wished to attend. Finally, Principal Nussbaum admits that Anne Russell, 

:vis. Spiro's successor, who is otherwise obligated to chaperone the trip was excused in May 

1986 because that person is a single parent with young children at home. 

The present superintendent who assumed the post in 'lay 1975, testified that he 

understands Nussbaum's reason underlying selecting eight grade teachers who spend more 

than 50 percent of their time with eighth grade pupils to be chaperones. The 

superintendent supports that reasoning and since 1975 those teachers have been obligated 

to chaperone the eighth grade trip. Nevertheless, the superintendent admits there is no 

written administrative or Board policy in this regard. The superintendent readily admits 

that in his view petitioner, by adopting the position he did not ever intend to chaperone 

the trip in the future, forced his hand. The superintendent felt compelled that he had to 
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take decisive action so that the attitude displayed by petitioner in this matter would not 

spread to other teaching staff members in this or other matters. 

The Board's field trip policy (R-l) states that field trips are encouraged by the 

Board, that the superintendent shall develop guidelines for planning trips and regulations 

governing distance, and that overnight trips must be submitted for prior Board approval. 

There is no evidence to show the superintendent developed written guidelines for trips and 

distances. Board policy regarding duties {R-7) states that all employees must comply with 

all requirements of law and perform all duties commonly performed in the position they 

hold. Furthermore, this policy requires all employees to carry out assignments given them 

by the superintendent and their immediate supervisors. The Board's policy regarding 

leaves -unauthorized leave (R-2) states in part that "An employee is deemed to be on 

unauthorized leave at such time and on such occasions as the employee may absent 

himself/herself !rom required duties." The Board's policy regarding goals and objectives is 

directed towards its administrators (R-3). SUperintendent's job description states that the 

superintendent is the chief executive officer of the Board and that as such is responsible 

for all educational activity and all employees are subject to the superintendent's 

jurisdiction {R-4). Nussbaum testified that he finds the Board policy (R-5) regarding 

teacher evaluation to support his position that petitioner is obligated to chaperone the 

eighth grade trip in that part of the policy which states under "other duties" that the 

teacher is to respond to reasonable requests needed to carry out the goals, objectives and 

programs of the school. 

Finally, both sides rely on the Board's policy "withholding an increment" (R-6) to 

support their respective positions. Petitioner claims that the Board violated its own 

policy in this regard, while the Board claims its controverted action is consistent with the 

policy. The policy, in pertinent part, provides as follows: 

The Board recognizes that • • • a staff member • • • may 
grievously violate a policy or rule of this district, forcing the Board 
to take disciplinary action against him/her. 

No advancement on a salary guide • • • shall be considered 
automatic. Advancement on any such guide shall require favorable 
reports covering • • • performance of duties assigned • • • 

As a general policy, the Board will not withhold a salary increment on 
a basis of a single poor evaluation or a single incident except in 
flagrant cases. A staff member should generally be given a year to 
demonstrate the effectiveness of the recommended remedial action 
before punitive action is taken. · 
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The superintendent must also show to the satisfaction of the Board 
that the standards by which an employee has been evaluated are not 
exceptional or unusual and are expected of all employees in a similar 
classification • • • 

LAW 

Teaching staff members are not automatically entitled to salary increments. 

The determination to withhold salary increments is a matter of managerial prerogative 

which has been delegated by the Legislature to local boards of education. 

Bd. of Ed. v. Bernards Twp. Educ. Assoc., 79 N.J. 3ll, 32l (1971). 

provides in part 

Any board of education may withhold, for inefficiency or other good 
cause, the employment increment or the adjustment increment, or 
both, of any member in any year by recorded roll call majority vote 
of the full membership of the board of education. It shall be the duty 
of the board of education, within 10 days, to give written notice of 
such action together with reasons therefor, to the member concerned 
• • • 

The determination of an employing board of education to withhold salary 

increments from a teaching staff member may not be reversed unless the action is found 

to be arbitrary, without rational basis or induced by improper motives. Kopera v. West 

Orange Bd. of Ed., 60 N.J. Super. 288 (App. Div. 1960). The only question open for review 

when a board withholds an increment is whether the board had a reasonable basis for its 

factual conclusions. One who challenges the action of a board to withhold a salary 

increment carries the Ultimate burden to demonstrate that the complained of withholding 

was arbitrary, capricious, or unreasonable because the board did not have a reasonable 

basis for its factual conclusion. The scope of review under the Kopera standard is to 

determine whether the underlying facts were as those who made the evaluation claimed 

and whether it was reasonable to conclude as they did based upon those facts, bearing in 

mind they are the experts, that the affected person did not earn a salary increment. See, 

Elliott Pollack v. Ridgefield Park Township Bd. of Ed., 1985 S.L.D. -{St. Bd. of Ed., Feb. 

8, 1985). 
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FINDINGS OF FACT 

I FIND the following facts based on a preponderance of credible evidence 

produced by the parties in addition to the foregoing undisputed background facts of the 

matter. Since at least the 1960's the Board has regularly approved and conducted an 

annual three day trip to Washington, D.C. for its eighth grade pupils. Between the 1960's 

through 1975, teachers volunteered to chaperone the annual trip. In 1975 Principal 

Nussbaum, with the then superintendent, obligated teachers of the eighth grade who spend 

more than 50 percent of their instructional time with eighth grade pupils to chaperone the 

trip. Between 1975, the end of petitioner's first year of employment with the Board as a 

teacher of eighth grade science, through !'day 1983 petitioner regularly chaperoned the 

annual three day trip. 

From the May 1984 trip through the May 1986 trip, petitioner has not chaperoned 

the annual Washington trip. Petitioner was excused by the superintendent from 

chaperoning the trip in 1984 because of illness and in 1985 because of his wife's pregnancy. 

Petitioner refused to chaperone the trip in May 1986. In both 1984 and 1985 petitioner was 

affirmatively excused from chaperoning the trip because he requested such excusal from 

the principal and the superintendent. During 1985 when petitioner first advised the 

principal he did not intend to chaperone the 1985 trip, he was cautioned that he was 

obligated to do so absent a legitimate reason. Thereafter, petitioner submitted his wife's 

pregnancy as the !'eason requesting to be excused. Petitioner was then excused from the 

1985 trip. 

During the time petitioner, the principal, and the superintendent were discussing 

petitioner's obligation to chaper<;>ne the 1985 trip, he did express the intention of more 

likely than not electing not to chaperone the trip ever again. The superintendent and the 

principal cautioned him that such an intention would be looked upon negatively. Despite 

such advice, petitioner advised the superintendent on October 1, 1985 that he had no 

intention of chaperoning the !VIay 1986 trip. 

In sum, the evidence of record shows that as early as May 1984, petitioner knew, 

or reasonably should have known, that his obligation as a teacher of eighth grade pupils 

more than 50 percent of the instructional day carried with it the duty to chaperone the 

annual three day trip to Washington. The faet that he requested to be excused because of 

illness in 1984 and because of his wife's pregnancy in 1985 persuades me that petitioner 
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knew he was under some obligation to chaperone the trip. Consequently, I reject 

petitioner's contention that his participation as a chaperone was purely voluntary. 

Nussbaum's policy of obligating teachers who spend more than 50 percent of 
I 

their instructional day with eighth grade pupils to chaperone the annual three day trip is 

facially valid, absent evidence to the contrary. It is reasonable to believe that a teacher 

who spends the majority of their instructional day with eighth grade pupiis would have a 

more effective rapport with those pupils in an out-of-classroom setting such as 

Washington, D.C. Thus, petitioner is not treated unfairly because he must chaperone and 

others are not required to chaperone. The trip to Washington itself is admitted to be a 

positive learning experience for pupils and, I FIND, the experience to be an extension of 

the classroom setting. While the obligation of petitioner to chaperone the trip on an 

annual basis carries with it some interference with his personal family life, the 

interference is minimal when compared with the purpose of the trip itself. Petitioner, as 

a public school teacher in the State of New Jersey, accepts the obligation to perform all 

reasonable duties to fUlfill the constitutional mandate that all pupils receive a thorough 

and efficient program of public school education. It is not necessary that all special 

subject matter teachers of eighth grade pupils be obligated to chaperone the Washington 

trip so long as there is a reasonable basis to specifically assign other teachers, including 

petitioner, to that duty. In this case, it is reasonable for teachers who have the most 

contact time throughout the course of the academic year with the eighth grade pupils, 

which class includes petitioner, to chaperone the trip. 

Petitioner's contention that he did not declare at any time he woUld not 

chaperone the trip in the future is wholly rejected. His words and conduct speak 

otherwise. Petitioner told Nussbaum in February 1985 of his likely intention not to 

chaperone the trip again; he told the superintendent of such intention during March 1985; 

he responded in writing in March 1985 to the superintendent's understanding of that 

declared intention; and, on October 1, 1985, he carried out Cor 1986 that declared intention. 

I am persuaded that given the words and conduct ot petitioner between 1985 and 1986 that 

he did, in fact, declare to Nussbaum and to the superintendent his intention not to 

chaperone the trip in the future. Moreover, petitioner carried out that intention insofar 

as 1986 was concerned because he refused to chaperone the Washington trip. The fact 

that petitioner reCused to chaperone the ~ay 1986 trip is good cause, standing by itsetr, to 

support the Board's action without regard to his future conduct. Notwithstanding the 

superintendent's testimony that had petitioner not expressed a future intention not to 
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chaperone the trip the recommendation to withhold his salary increment more likely than 

not would not have been made to the Board is of no comfort to petitioner. The fact that 

petitioner refused to chaperone the trip when he otherwise knew he had such an obligation 

is good cause under ~.18A:29-14 for the Board to have withheld the increment. 

Petitioner's argument that the Board's own policy regarding the withholding of 

increments prohibits it from taking the controverted action because he was not given a 

year to take remedial action is rejected. The portion of the policy wherein one year to 

take remedial action is stated also provides that "As a general policy, the Board will not 

withhold a salary increment on a basis of a single poor evaluation or a single incident 

except in flagrant cases." Obviously, the Board determined that this case is a 'flagrant 

case•. 

I reviewed the cases cited by petitioner to support his position that the Board 

acted arbitrary, capricious and unreasonable in withholding his salary increment including 

Willingboro Education Association v. Willingboro Township Board of Education, 1986 S.L.D. 

- (Oct. 31, 1986), Cherry Hill Supportive Staff Assn. v. Cherry Hill Twp. Bd. of Ed., !984 

S.L.D.- (Aug. 16, 1984) and Barber, et al. v. Kearny Bd. of Ed., 1975 S.L.D. 58. No one of 

those cases support petitioner's position. The Willingboro case dealt with the assignment 

of teachers to security tasks; the Cherry Hill case dealt with janitors assigned to search 

out explosive devices; and the Barber case dealt with the use to which performance 

evaluations o! teachers who volunteer for extracurricular activities could be put. These 

three cases are distinguishable from the present case in that the present case deals with 

what amounts to an act of insubordination. Petitioner knew he was obligated to 

chaperone the trip in May 1986; yet, he refused to do so for what he honestly, I FIND, 

believed were legitimate reasons. 

CONCLUSION 

Applying the Kopera standard to the present case, I must CONCLUDE that the 

Board of Education had a reasonable basis for its factual conclusions upon which it 

determined to withhold petitioner's salary increment. Nevertheless, it must be said that 

Raymond Carrato, since his first employment with the Board in 1974 and with the 

exception of this dispute, has been a teacher who has distinguished himself in all facets of 

his obligation as a teacher. Evaluations of his performance are singularly impressive and 

his contributions to the total school community as recited above are many. The Board and 

the administrators obviously are of the view that this case is a matter of principle. 
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Petitioner's failure to chaperone did not damage the success of the 1986 trip. The Board 

and school administrators desire to vindicate their right to exercise their management 

prerogative to assign petitioner to annual chaperone duty. It is probable that this case 

would have not reached the stage of litigation had Nussbaum and the superintendent 

encouraged its board of educ~tion to adopt a clear, written policy governing the obligation 

of teachers who spend more or less than 50 percent ol their instructional day with eighth 

grade pupils to chaperone the annual eighth grade trip to Washington. 

Under the Kopera standard, the action of the Board to withhold petitioner's 

salary increment under its implied acceptance of Nussbaum's poliey as its policy must be 

AFFIRMED. 

The Petition of Appeal is DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so aet in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPBRMAlf for consideration. 

(,;Jc ... \..\ttl.t 2( f ?fl/ 
DATE 

DATE 

DATE 
sc 

~~r:l t')- ~~'q7 

DEPARTMENT OF EDUCATION 
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RAYMOND CARRA TO, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF MILLTOWN, MIDDLESEX COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Exceptions and replies 
thereto were filed by the parties within the time prescribed by 
N.J.A.C. l:l-16.4a, band c. 

Petitioner sets forth six exceptions to the initial 
decision, which are summarized below. 

EXCEPTION NUMBER ONE 

THE ADMINISTRATIVE LAW JUDGE ERRED IN CONCLUDING 
THAT PETITIONER HAD STATED TO DISTRICT 
ADMINISTRATORS DURING THE 1985-86 SCHOOL YEAR 
THAT HE WOULD NOT CHAPERONE THE WASHINGTON, D.C. 
TRIP IN THE FUTURE. 

Petitioner suggests that it is uncontroverted that 
Dr. Nussbaum, principal and evaluator of petitioner, did not 
recommend that petitioner's increments be withheld for the 1986-87 
school year, notwithstanding his perception that petitioner was not 
interested in functioning as a chaperone on the Washington trip in 
the future. Further, petitioner contends that Mr. Wilder, the 
superintendent, stated that he would not have recommended the 
disciplinary action invoked against petitioner had he believed that 
Mr. Carrato would have resumed school chaperoning functions on the 
Washington trip in the near future. Petitioner r. refers the 
Commissioner to his post-hearing brief, which is incorporated herein 
by reference, for the evidence he avers establishes that "***he 
always left open the issue of his future participation as a 
chaperone in years subsequent to the 1985-86 school year." 
(Petitioner's Exceptions, at p. 2) 

EXCEPTION NUMBER TWO 

THE ADMINISTRATIVE LAW JUDGE ERRED IN NOT 
CONCLUDING THAT THE BOARD OF EDUCATION'S ACTIONS 
TO WITHHOLD THE EMPLOYMENT AND ADJUSTMENT 
INCREMENTS OF RAYMOND CARRA TO WERE ARBITRARY, 
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CAPRICIOUS, UNREASONABLE,· AND IN VIOLATION OF 
N.J.S.A. 18A:29-14 IN CONSIDERATION OF THE 
FAILURE OF THE MILLTOWN BOARD OF EDUCATION TO 
FORMALLY ADOPT ANY POLICY SPECIFICALLY REQUIRING 
ACADEMIC EIGHTH GRADE TEACHERS WITH RESPONSIBILI
TIES MORE THAN 50 PERCENT OF THE TIME FOR EIGHTH 
GRADE STUDENTS TO PARTICIPATE IN ALL WASHINGTON, 
D.C. TRIPS. 

Petitioner's 'exception is founded on the testimony of the 
witnesses he presented suggesting that chaperoning the Washington 
trip was voluntary. Further, petitioner claims there was also 
testimony presented that "since [he] was first hired as a classroom 
teacher within the Milltown School District, seventh grade teachers 
had functioned as chaperones during the Washington, D.C. trip, along 
with retired teachers, educational services personnel, District 
administrators, Board members, and parents." (emphasis in 
text)(Id., at p. 4) 

Petitioner submits that in consideration of all of the 
facts presented during the hearing, and in the absence of any 
written Board policy adopting the administration • s averred "50 
percent rule," there was no basis for the Board's action to withhold 
his increments based on his decision not to participate as a 
chaperone during the 1986 annual trip to Washington, D.C. 

EXCEPTION NUMBER THREE 

THE ADMINISTRATIVE LAW JUDGE ERRED IN HIS 
CONCLUSION THAT THE BOARD OF EDUCATION DID NOT 
VIOLATE ITS WITHHOLDING OF INCREMENT POLICY WHEN 
IT ACTED TO WITHHOLD RAYMOND CARRATO'S EMPLOYMENT 
AND ADJUSTMENT INCREMENTS FOR THE 1986-87 SCHOOL 
YEAR. 

It is averred that petitioner was not given a 
the effectiveness of a recommended remedial 
drastic punitive action of the withholding of 
adjustment increments was taken, as required 
policy. Petitioner contends, inter alia, that 

year to demonstrate 
action before the 
his employment and 

by the Board • s own 

r. 
even assuming arguendo, there was uncontroverted 
evidence that Carrato had expressed an intention 
not to function as a chaperone in years 
subsequent to the 1985-86 school year, the 
aforementioned portion of the Board of 
Education's withholding of increment policy 
required the Board of Education to issue no more 
than a letter of reprimand advising Carrato 
officially that an action would be taken to 
withhold his employment and/or adjustment 
increments in the future if in years subsequent 
to the 1985-86 school year he continued to refuse 
to function as an eighth grade chaperone. 
(emphasis in text) (Id., at p. 5) 

814 

You are viewing an archived copy from the New Jersey State Library.



Further, petitioner contends that 

no one could conclude that a request to spend 
time with one's wife and infant son, instead of 
performing security-type functions over a weekend 
when there were qualified School District 
volunteers available to perform said chaperone 
responsibilities, represented a flagrant act of 
defiance, especially in the absence of any 
written Board of Education policy on the 
Washington trip. (emphasis in text) (Id., at p. 6) 

EXCEPTION NUMBER FOUR 

THE ADMINISTRATIVE LAW JUDGE FURTHER ERRED IN 
FAILING TO CONCLUDE THAT THE BOARD OF EDUCATION, 
MOREOVER, ALSO VIOLATED ITS WITHHOLDING OF 
INCREMENT POLICY BY APPROVING THE ESTABLISHMENT 
OF DISPARATE AND DISCRIMINATORY STANDARDS APPLIED 
ONLY TO RAYMOND CARRATO REGARDING ATTENDANCE AS A 
CHAPERONE DURING THE COURSE OF A WASHINGTON, D.C. 
TRIP. 

Relying on his post-hearing brief as well as his previous 
exceptions, petitioner contends that he was evaluated based on 
standards that were not applied uniformly to other eighth grade 
academic teachers. 

EXCEPTION NUMBER FIVE 

THE ADMINISTRATIVE LAW JUDGE, MOREOVER, ERRED IN 
NOT CONCLUDING THAT THE "NUSSBAUM 50 PERCENT 
RULE" WAS IN AND OF ITSELF ARBITRARY, CAPRICIOUS, 
AND UNREASONABLE. 

Petitioner avers that the "50 percent rule" was not 
facially valid and represented an arbitrary and unreasonable 
approach to the procurement of teaching staff members as 
chaperones. Petitioner cites to Exhibit R-1, entitled Field Trips, 
as evidence that the Board-adopted policy generally on field trips 
did not require eighth grade academic teachers to par~icipate all 
the time as chaperones during the Washington, D.C. field trip to the 
effective exclusion of other staff and other adult chaperones. 

EXCEPTION NUMBER SIX 

JUDGE McKEOWN ERRED IN FAILING TO COMPLY WITH 
PRESCRIPTIONS OF THE RECENT COMMISSIONER OF 
EDUCATION DECISION ENTITLED WILLINGBORO EDUCATION 
ASSOCIATION VS. BOARD OF EDUCATION OF THE TOWN
SHIP OF WILLINGBORO 1986 S.L.D. (DECIDED BY THE 
COMMISSIONER OF EDUCATION ON OCTOBER 31, 1986) . 

. 815 

You are viewing an archived copy from the New Jersey State Library.



Petitioner avers that the· chaperone duties at issue here 
were police-like or security-related. Assuming arguendo that one 
could determine that the chaperone assignments at issue were not 
police-like or security-~lated within the intendment of 
Willingboro, it is averred that the Commissioner of Education in 
Willingboro stated that "the involuntary assignment of even 
non-security type functions 'to teaching staff was within a Board's 
management prerogative only 'when such tasks are necessary for the 
game/event to occur, and there is an absence or insufficient number 
of "volunteers" forthcoming."' (emphasis in text) (Id., at 
pp. 7-8, citing Slip Opinion, at p. 31) 

Petitioner avows that there were qualified teaching staff 
volunteers available who would have performed the chaperone duties 
at issue in the instant matter. Petitioner demands judgment as 
follows: 

a. an order directing that his employment and 
adjustment increments for the 1986-87 school year 
be paid with appropriate interest; 

b. an order expunging all records relating to 
the Board's withholding of increment decision for 
the 1986-87 school year; 

c. such other further relief the Commissioner 
deems just and proper. 

The Board's reply exceptions initially state its support of 
the initial decision of the ALJ. In reply to Exception Number One, 
the Board cites to P-32, petitioner's letter of April 24, 1985, in 
which, the Board alleges, he confirmed that a confrontation would 
occur if he refused to attend future trips to Washington, D.C. 
"This letter highlighted the clear identification of the issue by 
the parties; which was Mr. Carrato•s refusal to participate at any 
time in the future and not simply in the June 1986 scheduled trip." 
(Reply Exceptions, at p. 2) The Board agrees with the ALJ's 
conclusion that petitioner "conveyed the understanding to the 
Administration that he would not participate in any future trips." 
(Reply Exceptions, at p. 2, citing Initial Decision, ante) . ----( 

In reply to Exception Number Two, the Board avers that 
contrary to petitioner's allegation that he was treated differently 
from all other similarly situated eighth grade teachers, all eighth 
grade instructional teaching staff members were required to 
participate. The Board reiterates that the ALJ accepted the 
standard used by Dr. Nussbaum, the 50 percent contact with eighth 
grade pupils rule, as a basis for mandatory participation by faculty. 

As to Exception Number Three, the Board argues that 
petitioner "defied the past practice within the District and the 
direct instruction of the School Principal and Superintendent of 
Schools in stating that he would not attend in June of 1986 and in 
future years." (Reply Exceptions, at p. 3) The Board avers that 
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such conduct can only be classified as flagrant. Further, the Board 
posits that the legal obligation rests with petitioner to show that 
the basis for withholding the increment was arbitrary and 
unreasonable, citing Colavita v. Hillsborough To~ship Board of 
Education, 1983 S.L.D. ____ (decided by the Commissioner November 3, 
1983), aff'd State Board May 2, 1984, rev'd/rem'd N.J. Superior 
Court, Appellate Division March 28, 1985, aff'd State Board 
October 2, 1985. 

Concerning Exception Number Four, the Board avers that 
contrary to petitioner • s contention, "the overwhelming facts 
elicited at the time of the trial in this matter indicated that the 
only basis for being excused from mandatory participation in prior 
years during the tenure of Dr. Nussbaum were (sic) medical. Only 
the Petitioner himself was excused for personal reasons in 1985." 
(Reply Exceptions, at p. 3) 

In reply to Exception Number Five, the Board contends that 
apart from the mere assertion expressed by petitioner that the 
policy was arbitrary, capricious and unreasonable, "no factual basis 
was elicited at the time of trial nor is any reproduced in the 
Exception to support such a conclusion." (Reply Exceptions, at 
p. 4) The Board relies on its arguments expressed in its 
post-hearing brief, which is incorporated herein by reference, 
concerning the validity of the policy. 

As to Exception Number Six, the Board argues that 
Willingboro, ~upr~, is inapposite to the matter sub judice, since 
there is nothmg 1n the record to indicate that there was anything 
which resembled police duties which were part of the assignment for 
chaperoning the trip in question. 

The Board submits that the initial decision should be 
affirmed in its entirety. 

Based upon his independent review of the record in this 
matter the Commissioner adopts the decision of the Office of 
Administrative Law for the reasons that follow. 

Initially, the Commissioner observes the apparent confusion 
on the part of both petitioner and the Board herein at to whether 
the three-day trip to Washington is curricular or extracurricular. 
The Commissioner finds and determines that in this particular case, 
this event, undertaken annually as an extension of the classroom 
programs, constitutes "an integral part of student life *** intended 
to enrich and augment the standard curriculum. Activities of this 
nature are part of the process of education designed not only to 
teach but to develop the student into a whole person." (P-34) As 
such the Commissioner finds and determines that the chaperoning of 
the Washington, D.C. class trip was indeed "a regular part of the 
8th grade teacher's assignment." (P-34) Thereby, it is not 
extracurricular in nature. See Initial Decision, ante, wherein the 
AW in his Findings of Fact stated: --
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***The trip to Washington· itflelf is admitted to 
be a positive learning experience for pupils and, 
I FIND, the experience to be an extension of the 
classroom setting.*** (emphasis supplied) 

Petitione~·• and the Board's reliance on the case law cited in their 
respective briefs is inapposite, therefore, to the instant matter to 
the extent that they contest the "reasonableness" of what they aver 
is an extracurricular activity. 

I 

The Commissioner does note pertinent language from Penns 
Grove-Carneys Point Education Association v. Board of Education of 
Penns Grove-Carneys Point Regional School District. Salem County, 
1983 S.L.D. __ (decided by the Commissioner September 29, 1983), 
aff'd State Board May 1, 1985, aff'd New Jersey Superior Court, 
Appellate Division March 24, 1986, cert. denied 104 N.J. 439 (1986), 
however, on what teaching duties may be assigned a teacher outside 
of his classroom assignments as part of his regular curricular 
duties: 

***Children are being trained for citizenship and 
leadership in such training is the teacher. *** 
Any teacher may be expected to take over a study 
hall; a teacher engaged in instruction in a given 
area may be expected to devote part of his day to 
student meetings where supervision of such 
teacher is, in the opinion of the board, 
educationally desirable. Teachers in the fields 
of English and Social Studies and undoubtedly in 
other areas may be expected to coach plays; 
physical training teachers may be required to 
coach both intramural and inter-school athletic 
teams; teachers may be assigned to supervise 
educational trips which are properly part of the 
school curriculum.*** 

There are some activities that are part of 
instruction but. by their very nature, may be 
performed after the close of the regular school 
session. The athletic- program, for instance, in 
many instances takes place under sti.ch 
circumstances. It has, nevertheless, over the 
years been always regarded as part of the school 
curriculum *** Coaching in athletic sports is 
teaching. It, therefore, does not follow that 
because an activity is conducted after regular 
class hours, it is not part of the regular 
curriculum.*** (emphasis in text) (Slip 
Opinion, at pp. 10-11, citing Parrish v. Moss, 
200 Misc. 375, 382 (1951)) 
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The Board's written policy governing field trips (R-1), 
along with those written policies concerning employee duties (R-7), 
leaves/unauthorized leave (R-2), goals and objectives of its 
educational administration (R-3}, and withholding of an increment 
(R-6) can leave no doubt that petitioner and other similarly 
situated teachers were and are required to chaperone the annual 
Washington trip as part of their regular teaching duties. 

Moreover, the Commissioner is in accord with the AW that 
the case law relied upon by petitioner is further distinguishable 
from this matter because "the present case deals with what amounts 
to an act of insubordination." (Initial Decision, ante) The 
Commissioner finds, as did the AW, that petitioner knew---oi?" should 
have known "he was obligated to chaperone the trip in May 1986; yet, 
he refused to do so ***." (Id. , at p. 16) In so finding, the 
Commissioner finds particularly pertinent the letter written by 
petitioner to Mr. Wilder, dated April 24, 1985, wherein he states: 

***If I have not, as yet, refused to attend any 
further trips to Washington, D.C., why place a 
statement in your letter citing penalties for 
failure to chaperone in the future? If I say 
"No" on November 1, 1985 (the agreed date I am to 
officially notify you of my intentions), the 
situation would change. (P-32) 

Thereafter, on October 1, 1985, petitioner did indeed 
notify his principal that it was his "desire to not be a chaperone 
on the 8th grade trip to Washington D.C. in May of 1986." (P-33) 
The Commissioner finds, then, that petitioner made clear his 
intention not to chaperone trips to Washington in the future. Such 
refusal, in the Commissioner's mind, can be construed as 
insubordination, so long as the requirement of the Board which was 
refused was not arbitrary, capricious or unreasonable. 

As to the Nussbaum "50 percent rule," requ1nng those 
teachers who taught academic subjects who spend more than 50 percent 
of their instructional day with eighth grade pupils to chaperone the 
annual eighth grade Washington trip, the Commissioner agrees with 
the ALJ that the policy, although unwritten, was valid and 
reasonably administered. The facts and reasoning ofi. the AW as 
found in the initial decision ante, in this regard are adopted as 
the Commissioner's own. 

Thus, under the standard articulated by our courts in 
Kopera v. West Orange Bd. of Ed. , 60 N.J. Super. 288 (App. Di v. 
1960), the Commissioner finds that the Board herein did have a 
reasonable basis for withholding petitioner's increments for the 
1986-87 school year. 
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Based upon · his independent . review of the record, the 
Commissioner adopts the findings of fact and conclusions of law of 
the ALJ as his own. Accordingly, the Commissioner adopts the 
recommended report and decision of the· ALJ as his own. 
Consequently, the Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 

April 2, 1987 
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Statr of New Jlrrsry 

. OFFICE OF ADMINISTRATIVE LAW' 

MARILYN ROMAN, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

CITY OF JERSEY CITY, HUDSON COUNTY, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 6474-86 

AGENCY DKT. NO. 325-9/86 

Robert M. Schwartz, Esq., for petitioner 

William A. Massa, Esq., for respondent 

Record Closed: February 27, 1987 Decided: March 6, 1987 

BEFORE JAMES A. OSPENSON, ALJ: 

Marilyn Roman, a tenured (under N.J.S.A. 18A:28-5) teaching staff member 

employed by the Board oC Education oC the City of Jersey City, Hudson County. alleged 

she was appointed and employed by the Board as acting supervisor oC elementary 

New Jersey I• An Equal Opportunity Empfuyu 
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education in :vlay and June 1982 and continued to serve as acting supervisor of elementary 

education throughout the 1982-83 academic year. She was supervisor of elementary 

education for the 1984-85 and 1985-86 academic years but was removed from the position 

by the Board on August 20, 1986, effective for the 1986-87 academic year. Because of 

her service, she alleged she acquired transfer or promotional tenure under N.J.S.A. 

18A:28-6(c), her transfer by the Board, therefore, being violative of her supervisory 

tenure rights. In her petition filed before the Commissioner of Education she sought 

judgment of reinstatement, together with differential back pay and emoluments of office. 

The Board admitted petitioner's service generally but denied her claims of transfer or 

promotional tenure under N.J.S.A. 18A:28-6(c). Her removal, the Board alleged, was by 

virtue of a superior court judgment approving an arbitration award and was mandated 

thereby. 

The petition of appeal was filed in the Bureau of Controversies and Disputes of 

the Department of Education on September 19, 1986. The Board's answer was riled there 

on September 29, 1986. Accordingly, the Commissioner transmitted the matter to the 

Office of Administrative Law on September 30, 1986 for hearing and determination as a 

contested case pursuant to N.J.S.A. 52:14F-l et seq. 

On notice to the parties, the matter came on for prehearing conference in the 

Office of Administrative Law on November 24, 1986 and an order was entered. It was 

acknowledged that the Board admitted paragraphs 1, 2, and 4 of the petition of appeal. 

The parties were directed to confer for the purpose of fashioning stipulations of all 

relevant and material propositions of fact, together with documentation, which thereafter 

were to be filed in the cause ~o later than ten days before hearing. Thereafter, the 

matters at issue were to be addressed and resolved as if on cross-motions for summary 

decision based on pleadings, admissions, stipulations, doeumentation and memoranda of 

law, pursuant to N.J.A.C. 1:1-13.1 ~· Thereafter, all such submissions having been 

completed by the parties by February 27, 1987, the record closed. 

As provided in the prehearing conference order, at issue in the matter generally 

were the following: 

-2-
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PACT: 

A. 
tenure based on service as acting supervisor of elementary education in 

1982 and 1983; 

B. Whether petitioner shall have proven by a preponderRnce of the credible 

evidence she gained transfer or promotional tenure as supervisor of 

elementary education based on periods of ·service from 1982 through 1986 

(there was a hiatus of supervisory service in the academic year 1983-84). 

under standards and criteria of N .J .S.A. 18A:28-6(c) and Spiewak v. Bd. of 

Ed. Rutherford, 90 N.J. 63 (1982); and 

C. If so, what remedy shall follow therefrom. 

ADMISSIONS, STIPULATIONS AND FINDINGS OF PACT (J-1) 

The parties having admitted and so stipulated, I make the following FINDINGS of 

1. Petitioner is a tenured teaching staff member employed by the Board of 

Education of the City of Jersey City, Hudson County. 

2. Petitioner served in the position of classroom teacher and supervisor of 

elementary education while employed by the Board in accordance with her 

employment service card in J-3. 

3. Petitioiner had requisite supervisory certification at all times during which 

she served as supervisor of elementary education. The certifications are 

J-4 and J-5. 
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4. Petitioner possessed qualifications required in the job description for 

supervisor of elementary education, the job description being J-6. 

5. Petitioner served as acting supervisor of elementary education from May 3, 

1982 until Jutre 30, 1982. Petitioner served as acting supervisor of 

elementary education from September 1, 1982 until June 30, 1983. During 

the periods of service as acting supervisor, petitioner was not taking the 

place of any individual who is on leave for any reason whatsoever. 

6. Petitioner served as supervisor of elementary education from September 1, 

1984 until June 30, 1985 and again from September 1, 1985 until June 30, 

1986. 

7. Petitioner's employment service is thus tabulated as follows: 

DATES 
OifSERVICE 

5/3/82 to 6/30/82 
9/82 to 6/30/83 
9/83 to 6/30/84 
9/84 to 6/30/85 
9/85 to 6/30/86 

POSITION' TOTAL SERVICE 

acting supervisor of elementary education 2 months 
acting supervisor of elementary education 10 months 
(classroom teacher) 
supervisor of elementary education 10 months 
supervisor of elementary education 10 months 

DISCUSSION 

ACADEMIC 
YEAR 

1981-1982 
1982-1983 
1983-1984 
1984-198:> 
1985-1986 

Petitioner's two periods of service as acting supervisor oC elementary education 

in the academic years 1981-1982 and 1982-83 raise the issue of the legal effect of 

N'.J.S.A. 18A:16-l.l on her claim for supervisory tenure. The statute provides that a 

board may designate some person to act in the place of any officer or employee during 

absence, disability or disqualification of such officer or employee. It then provides: 

-4-
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The parties have stipulated, and it has been so found, however, that petitioner 

when serving in her acting capacity was not replacing another on leave. What is 

implicated, of course, is whether her periods of service in the "acting" supervisorship 

constitute creditable service for acquisition of tenure under N .J.S.A. 18A:28-6. Given the 

stipulation and findings, I shall assume, for sake of discussion, creditability of those 

periods of service as called for under the holding and spirit of Spiewak, supra. cr. 
Sayreville Education Association v. Bd. of Ed. Borough of Sayreville, 193 N.J. Super 424 

(App. Div. 1984}: 

We construe the authorization of [ N .J .S.A. 
18A:l6-Ll] as applying when the services of a substttute 
teacher are required because of the temporary absence, 
even if protracted, of a regular teacher whose return to 
duty is contemplated. We do not construe it as authorizing 
the use of a substitute to fill a vacant position on a long
term basis. [!!!.at 428] • 

. . . In conformance with what we believe the holding and 
spirit of Spiewak to require, we hold that the three 
teachers here, all of whom were hired to fill a vacancy for 
a substantial balance of the 1980-81 aeademic year, were 
entitled to teaching staff membership during the time in 
which they so served and consequently to all of the rights 
and benefits of that status. [!!!·at 434] • 

-5-
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n 

On the assumption all of petitioner's interrupted periods of supervisory service 

are otherwise creditable towah:l tenure. then, has she acquired it? The court in Spiewak 

said: 

\\'e hold that all teaching staff members to work in positions for 
which a certificate is required, who hold valid certificates, and who 
have worked the requisite number of years, are eligible for tenure 
[under] N.J.S.A. 18A:28-5 [90 N.J. at 81]. 

Similar considerations, it has been held, apply to acquisition of transfer or promotional 

tenure under N .J .S.A. 18A:28-6(c), which provides: 

Any such teaching staff member under tenure or eligible to 
obtain tenure under this chapter, who is transferred or promoted with 
his consent to another position covered by this chapter ... shall not 
obtain tenure in the new position until after ... (e) employment in 
the new position within a period of any three consecutive academic 
years, for the equivalent of more than two academic years ... 

Proofs are clear that petitioner was employed in a supervisory position for which 

an appropriate certificate was required (J-6), that she held such certificates (J-4, J-5), 

and that she was indeed a teaching staff member within the definition of N.J.S.A. 18A:l

l. The sole remaining question, therefore, is whether her assumedly creditable 

interrupted service in a supervisory position was sufficient in total. 

I hold it was not. Under N.J.S.A. l8A:l-l, "academic year" means the period 

between the time school opens after general summer vacation until the next succeeding 

summer vacation. Within the three consecutive academic years of 1981-82, 1982-83 and 

1983-84, petitioner's total supervisory service was but twelve months. Within the three 

consecutive academic years of 1982-83, 1983-84 and 1984-85, such service was but twenty 
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months, that is, not for the equivalent of more than two academic years. For the three 

consecutive academic years of 1983-84, 1984-85 and 1985-86, her service likewise was but 

twenty months and not for the equivalent of more than two academic years. 

CONCLUSION 

Based on the foregoing, I CONCLUDE petitioner's claim for tenure in the 

supervisory position she served in the years 1982 through 1986 has failed of proof of 

sufficient length of service required under,;.;..:;;;..:.::;.;;.:.;:..: 18A:28-6(c) and Spiewak, supra. The 

petition of appeal, therefore, is DISMISSED. 

This recommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION. SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise ex:tended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 
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I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

~·-·-

Receipt Acknowledged: 

DATE DEPARTMENT OF EDUCATION 

Mailed To Parties: 

MAR 1 3 1987 ~~LAW DATE 

js 

-8-

828 

You are viewing an archived copy from the New Jersey State Library.



MARILYN ROMAN, 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION OF THE CITY OF 
JERSEY CITY, HUDSON COUNTY, 

DECISION 

RESPONDENT. 

The record and initial decision ren!!ered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions and 
respondent's reply thereto were submitted within the time prescribed 
by N.J.A.C. l:l-l6.4a, band c. 

Petitioner contends that the initial decision is in error, 
alleging that it represents an overly strict interpretation of the 
tenure law. She contends that such interpretation defeats the 
purpose of the tenure law which is to afford security to teaching 
staff members. Specifically. she avows that because she served as 
Supervisor of Elementary Education on the last day of the 1981-82 
school year (June 30, 1982), she acquired tenure three consecutive 
academic years later on June 30, 1985 since she was still serving in 
that capacity. Moreover. she contends that: 

What cannot be lost upon the Commissioner is that 
since May 3, 1982 Petitioner has served as the 
Supervisor of Elementary Education for all but 
one year. To agree with the Respondent • s 
position that Petitioner has not accrued tenure 
as a Supervisor of Elementary Education because 
she did not serve in this capacity during the 
1983-84 school term, despite her previous and 
subsequent service. only undermines the tenure
law, increases the instability already evident in 
the administrative structure of the Respondent 
School District and sanctions the "musical chair 
scenario" being followed by the Respondent Board 
of Education, particularly with administrative 
and supervisory positions. 

(Petitioner's Exceptions, at pp. 3-4) 

Upon a complete and thorough review of the record in this 
matter and petitioner's exceptions. the Commissioner concurs with 
and adopts as his own the findings and determination of the 
Administrative Law Judge. N.J.S.A. 18A:28-6 reads: 
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Any such teaching staff: member under tenure or 
eligible to obtain tenure under this chapter, who 
is transferred or promoted with his consent to 
another position covered by this chapter on or 
after July l, 1962, shall not obtain tenure in 
the new position until after: 

(a) the expiration of a period of employment of 
two consecutive calendar years in the new 
position unless a shorter period is fixed by the 
employing board for such purpose; or 

(b) employment for two academic years in the new 
position together with employment in the new 
position at the beginning of the next succeeding 
academic year; or 

(c) employment in the new position within a 
period of any three consecutive academic years, 
for the equivalent of more than two academic 
years***. (emphasis supplied) 

Petitioner's 
repeating. 

employment service upon transfer bears 

ACADEMIC DATES 
OF SERVICE 

1981-82 5/3/82 to 6/30/82 

1982-83 9/82 to 6/30/83 

1983-84 9/83 to 6/30/84 

1984-85 9/84 to 6/30/85 

1985-86 9/85 to 6/30/86 

POSITION 

acting supervisor 
of elem. ed. 

acting supervisor 
of elem. ed. 

(classroom teacher) 

supervisor of elem. 
ed. 

supervisor of elem. 
ed. 

TOTAL 
SERVICE 

2 months 

10 months 

10 months 

10 months 

No matter how vigorously petitioner argues to the contrary, 
she has clearly failed to meet the requirements of law to acquire 
tenure as Supervisor of Elementary Education even when crediting the 
period of time served in an "acting" capacity since she was not 
employed the requisite period of time set forth in statute. In 
order for one to acquire tenure one must fulfill the precise 
conditions set forth in law. Spiewak, supra In this instance, the 
ALJ is entirely correct in concluding that regardless of which 
combination of three consecutive academic years one looks to, 
petitioner did not serve the equivalent of more than two academic 
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years as required by N.J.S.A. 18A:28-6(c). Having been presented 
nothing in the exceptions to persuade him that the AW erred, the 
Commissioner adopts the recommended decision of the Office of 
Administrative Law as the final decision in this matter for the 
reasons expressed in the initial decision and herein. 

COMMISSIONER OF EDUCATION 

April 13, 1987 
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MARILYN ROMAN, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF JERSEY CITY, HUDSON COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, April 13, 1987 

For the Petitioner-Appellant, Robert M. Schwartz, Esq. 

For the Respondent-Respondent, William A. Massa, Esq. 

This is an appeal from a decision of the Commissioner 
which, adopting the Administrative Law Judge's recommendation, held 
that although Petitioner's service as supervisor of elementary edu
cation was creditable for tenure, she was not employed in that posi
tion the requisite period of time set forth in N.J.S.A. 18A:28-6(c) 
so as to have acquired tenure in the position as of June 30, 198b. 
For the reasons expressed in his decision, we affirm the decision of 
the Commissioner. 

Following completion of the briefing schedule, Petitioner 
notified the State Board of Education of the Appellate Divis ion's 
decision in Jersey City Education Association Inc. v. Board of 
Education of the City of Jersey City, Dock;,et #A-34-86T7 (App. Div. 
May 27, 1987), which vacated the portion of an arbitration award 
disallowing certain promotions made by the Board and reversed the 
Superior Court judgment confirming that portion of the award. Peti
tioner now argues that she is entitled to reinstatement in this 
forum by virtue of the Appellate Division's decision. Although we 
take note of the court's decision, that determination does not alter 
our conclusion that Petitioner has no right to reinstatement based 
on her claim under the education laws that she had acquired tenure 
as of the date of her removal from the position of supervisor of 
elementary education. 

September 2, 1987 
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~tatr nf Nrw Jll'nu•y 

OFFICE OF ADMINISTRATIVE LAW 

BARBARA GARRISON, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE BOROUGH OP 

MOUNTAlN LAKES, MORIUS COUNTY, 

Respondent. 

Sbeldon H. Pincus, Esq., for petitioner 

(Succeri and Pincus, attorneys) 

rNmAL DECISION 

OAL DKT. NO. EDU 5140-86 

AGENCY DKT. NO. 233-7/Sti 

Paul E. Gr~, Esq., Cor respondent 

(McConnell, Norton&: Smith, attorneys) 

Record Closed: January 23, 1987 Decided: March 4, 1987 

BEFORE PWLIP 8. CUMMIS, ALJ: 

Barbara Garrison (petitioner) contends that the Mountain Lakes Boar<l of 

Education (respondent) acted in an arbitrary, capricious and unreasonable manner in 

withfi~ding her salary increment for the school year 1986-1987, under N.J.S.A. l8A:29-14. 

On Jun~O, 1986,,a petition of appeal was filed with the Commis.~ioner of Education. On 

New Jerse.v Is All Equal ()ppurtunity Empluyer 
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August 5, 1986, the matter was transmitted to the Office of Administrative Law as a 

contested case pursuant to N.J.S.A. 52:14F-l ~ ~· 

A prehearin~S conference was held on September 22, 1986 and the following issue 

was identified: 

1. Was the withholding of petitioner's increment for the school year 

1986-1987, by respondent arbitrary, capricious or unreasonable or in 

violation of N.J.S.A. 18A:29-14 ~ ~· 

A hearing was held at the Office of Administrative Law, 185 Washington Street, 

Newark, New Jersey on December 22, 1986. The witnesses who testified and the exhibits 

marked into evidence are set forth in the appendix attached hereto. The record was 

closed on January 23, 1987, when certain post-hearing documents and briefs were 

submitted. 

The petitioner is a 1970 graduate of Ithaca Coll~e with a major in music. She is 

certified as an instrumental music teacher Kindergarten through twelveth grade by the 

State of New Jersey. Since 1975, she has been employed by the respondent school ~y5tem 

as a h~h school instrumental music teacher and is the advisor of the marching band. 

The petitioner advised that she is entitled to 15 sick days a year, three personal 

days, professional days as approved by the respondent and critical days. Petitioner 

admited that over the last five years, she has used up almost all her sick time. On 

numerous occasions, she was absent due to problems with her back, a virus or other short

term illness that ordinarily did not last for more than two or three days. 

She further admitted that she had received both oral and written critictsms from 

her superiors over the last five years r~arding her absences. She agreed that she 
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advi~d her ~upervisor of her intention to improve her attendance. 

Dr. Michael F. Carey, Superintendent of Schools, testified that he has been an 

educator for 25 years. He has taught in elementary, middle and high ~choot, has been a 

SUi)ervisor and a principal and a nonvoting member of the Board of Education. On April 7, 

1986, a vote was taken by the Board of Education to withhold the petitioner's increment 

based upon his recommendation. He further testified that he did use a 3.2-days-a year 

absence standard as suggested by the Department of Education as a guide for excessive 

absences. He stated on cross-examination that he did not apply this standard in the 

petitioner's case because her absences were in excess of this and that the use of the 

standard was unnecessary. Or. Carey also stated that there was no one else in the school 

district that had the petitioner's absence record or the type of absences that she had. He 

did state that there were others in the district who were out in a given year for a longer 

period of time but they were out for serious, chronic illnesses which eventually lead to 

hospitialization and in certain cases to death. 

Richard Zanella a former principal in the school district who supervised :VJ<;. 

Garrison testified that he had discussed her attendance during her evaluations and at 

other times. He stated that the petitioner Sllid she would try to improve and that she did 

not seem overly upset by the criticism. He further stated that in the area of music it was 

very difficult, if not impossible, to get certified people as substitutes when petitioner was 

not in school. Many times, petitioner's classes had to be cancelled or turned into a 

supervised study hall. 

Roger Weber another supervisor of the petitioner also stated that he had 

evaluated petitioner and discussed her- absences with her. He confirmed Mr-. Zanella's 

statement that it wa!l very difficult to find qualified subStitutes to replace the petitioner. 
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deeision. 

FINDINGS OF PACT 

make the following findings of faet and I ineorporate them as a part of my 

1. Petitioner is a tenured teaching staff member employed by the 

respondent since 1975. At all relevant times, she was employed as a 

teal!her of instrumental music. 

2. The respondent is a designated authority <!harged with the 

administration and operation of the publil! schools within its 

boundaries. 

3. On April 7, 1986, the respondent resolved to withhold the petitioner's 

employment increment for the 1986-1987 sl!hool year. 

4. As a result of the responoent's al!tion, the petitioner's salary for the 

1986-87 school year is being maintained at ,the same level that her 

salary was in 1985-1986 school year. 

5. The petitioner's salary for the 1986-1987 school year is $26,550. Had 

the respondent not al!ted to withhold the petitioner's employment 

increment, her salary for the 1986-87 school year would have been 

$27,420. 

6. By letter dated April 10, 1986, the respondent stated that the reason 

for the withholding of petitioner's increment was "excessive 

absenteeism which detracts from teacher effectiveness and deprives 

students of valuable instructional time." 

-4-

836 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5140-86 

7. The petitioner was absent a total of 90 days between 1981 and 1986. 

These absences are delineated as follows: 

Year Total illness Personal Professiooal Other 

1981-82 19 14 2 

1982-83 19 14 3 2 

1983-84 19 17 2 

1984-85 16 14 1 

1985-86 17 14 2 

8. Accordifll!l' to the Agreement between the respondent and the 

Mountain Lakes Education Association, teacMrs are allowed 15 days 

of sick leave per year and 3 personal day'! per year. 

9. Professional leave days are approved by the respondent's 

administrators. 

10. There was no probative testimony which indicated that the petitioner 

utilized her sick leave days for other than leg.itimate reasons. 

11. On at least seven occasions during the 1981-86 period, the petitioner 

was given notice by the respondent's representatives that the 

petitioner's number of absences was excessive. 

12. The standard used by the respondent's superintendent of schools 

determine that the petitioner's number of absences was excessive was 

subjective. The '>uperintendent used as guidelines both his experience 

as a school administrator and the standard set forth in the school 

monitoring guidelines established by the New Jersey Department of 

Education. 
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13. Frequent absences from school on the part of a teacher have a 

detrimental effect on the students. This is especially true in the case 

of a music teacher, for whom it is especially difficult to obtain a 

qualified substitute. 

14. During the 1985-86 school year, at least four other teachers were 

absent the same amount of, if not more, days than the petitioner. All 

of these four were found to have been absent for legitimate reasons. 

15. There is no evidence to suggest that the petitioner is anything other 

than a highly effective teacher when she is in class. 

THE RESPONDENT'S ACTION IN WITHHOLDING THE 

PETITIONER'S INCREMENT SHOULD BE UPHELD 

The legal issue to be considered in the present case is whether the respondent 

acted properly in withholding the petitioner's employment increment based on it~ 

subjective determination that the petitioner was absent from school for an excessive 

amount of time. In order to resolve this issue, it is first necessary to establish the 

respondent's authority in this matter and to articulate the proper standard for reviewing 

the respondent's actions. In this regard, N.J.S.A. 18A:29-14 provides: 

Any board of education may withhold, for inefficiency or other 
good cause, the employment increment •.• of any member in any 
year by majority vote of all the members of the board of 
education. 

The decision to withhold an increment is a matter of essential managerial prerogative 

which has been delegated by the Legislature to the board. Board of Education of Bernards 

Township v. Bernards Township Education Association, 79 N.J. 311, 321 (1979). Thus, a 

board's decision to withhold an increment will not be overturned unless patently arbitrary, 

without rational basis or induced by improper motives. ~. Kopera v. West Orange Board 
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of Education, 60 N.J. Super. 288, 294 (App. Div. 1960). The burden of proving the 

unreasonableness of the board's actions is on the challenging party. (Id. at 297.) 

In seeking to meet her burden, the petitioner points to the fact that the 

respondent, in formulating its position of what constitutes excessive absenteeism,. relied 

on the guidelines established by the Department of Edut!ation. The petitioner asserts that 

use of this standard has been held by the State Board to be an arbitrary action in 

Burlington Education Association v. Burlington City Board of Edut!ation, OAL DKt. NO. 

5ll4-84 (OAL May 16, 1985), aff'd by Commissioner (July 1, 1985), aff'd State Board 

(November 8, 1985). In that t!ase, the Commissioner of Education held that the 

Department of Education's standard was not intended for use in evaluating individual 

absenteeism rates. The Commissioner further held that individual absenteeism policies 

are a matter of local determination and should provide for a case-by-ease review. Thus, 

the Burlington City Board's policy of automatically issuing warnings to teachers who 

exceeded the established standard was struck down as an arbitrary exercise of 

administrative discretion. 

The Burlington decision followed the principles established in two prior cases: 

Montville Township Education Association v. Montville Board of Education, OAL DKT. 

NO. EDU 8247-83 (February 29, 1984), rejected, Commissioner of Education (April 16, 

1984), rev'd State Board (Nov. 7, 1984) rev'd (N.J. App. Div., December 6, 1985, A-ll78-

84T7) (unreported). Kuehn v. Teaneck Bd. of Ed., 1981 ~ 1290, rev'd Comm'r of Ed., 

1981 S.L.D. 1299, rev'd State Board (Feb. 1, 1983). 

In Kuehn, the petitioner was denied a salary and adjustment increment by the 

respondent because she was absent more than 90 school days in one year. The respondent 

relied upon an unwritten policy which provided that any staff member who was absent 

more than 90 school days in a year was ineligible for a salary and adjustment increment. 

In overruling the respondent's action, the State Board stated: 

To simply state that a teacher by sheer number exceeds the 90 day 
maximum allowance for absence and forfeits an increment, without 
considering the particular circumstances for absence is not good 
cause for the withholding of increment as required by N.J.S.A. 
18:29-14. For the Teaneck Board to determine that petitioner's 
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absence exceeding 90 days, in and of itself, is sufficient reason for 
the withholding for increment, without consideration of the 
particular circumstances for the absence, is arbitrary and without 
demonstrated rational basis. [ !Q. at 4.] 

In Montville Township Education Association, the respondent board adopted 
I 

teacher attendance guidelines for the purpose of improving overall teacher attendance. 

Those guidelines correlated the number of days absent with ratings of satisfactory, needs 

improvement or unsatisfactory. The guidelines also required the inclusion of a narrative 

explanation to be placed in the comment section of the teacher's yearly summary 

evaluation. The Appellate Division, in reversing the State Board's decision upholding the 

guidelines, stated: 

We are satisfied that the record does not support the State Board's 
finding that the evaluation system as presently constructed does 
take legitimate illnesses into proper account. We so conclude 
because irrespective of the narrative information which may be 
included in the evaluation report, the ~imple fact remains that the 
assigned rating is a merely mathematical consequence and 
unaffected by the reason for the absence. A rating so assigned is, 
in our view, arbitrary. We are therefore persuaded that the local 
board's action is indeed unreasonable [citation omitted) • 

At the outset we note that petitioners do not contest either the 
significance of good staff attendance in achieving quality 
education or the right of a local board to include attendance as a 
component in the evaluation of overall performance. Their 
contention is, simply, that a board may not "mark down" a staff 
member's performance based on his recourse, when he is ill or 
disabled, to a statutorily provided sick leave. We agree both with 
this contention and the Commissioner's response to it. [ ld. at 4-
5.) -

The petitioner in the present case argues that the Burlington Education 

Association, Kuehn and Montville Education Association decisions proscribe the use of a 

standard for determining what constitutes excessive absenteeism. She points to the 

admission by the respondent's superintendent of schools that he utilized the Department 

of Education's standard for absenteeism as a guideline in determining what was excessive 

absenteeism as proof of arbitrary action on the respondent's part. The petitioner asserts 

that she is contractually entitled to use her 15 sick days, and that where the Board cannot 
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prove that she used her sick time for illegitimate reasons, she cannot be said to have been 

absent for an excessive number of days. 

The difficulty with the petitioner's al'ljument is that it relies on an overly broad 

reading of the Burlington Education Association, Kuehn and Montville Education 

Association decisions. These decisions do not stand for the proposition that a school board 

may never rely on an attendance standard. Instead, these cases hold that a school board 

may not rely solely on an arbitrarily arrived at figure in making a determination of what 

constitutes excessive absenteeism in a particular case. Cases of excessive absenteeism 

must be resolved on a case-by-case basi~. 

ln the present case, it appears that an individualized determination has been 

conducted. Evidence was ~;~resented that four teachers were absent the same or a greater 

number of days than petitioner during the 1985-86 school year. The respondent, however, 

did not withhold the increments of any of these four teachers. The decision to withhold 

the petitioner's increment W!l!l made only after she had been repeatedly warned that she 

must improve her attendance. Furthermore, the petitioner, as an experienced teacher, 

was aware of the difficulty in replacing her with a substitute because of the specialized 

nature of her ~ubject. This difficulty was exacerbated by the episodic nature of the 

petitioner's absences. Finally, the respondent has produced a sufficient amount of 

credible evidence to show that even where it is possible to find a qualified substitute, an 

exceo;sive number of absences has a detrimental effect on the students. 

In li!lht of the abov~tated facts, it is clear that the respondent based its 

decision to withhold the petitioner's increment on sillfli!icantly more than the guideline 

pointed to by petitioner. It is indisputable that a good cause for withholding an 

employee's increment is excessive absenteeism. Trautwein v. Board of Education of 

Bound 8rook, 1978 S.L.D. 445, aff'd State Board 1979 S.L.D. 876, rev'd ~ curiam 1980 

S.L. D. 1539 (N.J. App. Div.) certif. den. 84 N.J. 469 (1980); Angelucci v. West Orange 

Board of Education, 1980 ~ 1066, aff'd Comm'r of Ed., 1980 S.L.D. 1077, aff'd State 

Board 1981 S.L.D. 1386. 
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In Trautwein, the Bound Brook Board of Education decided to withhold the 

increment of a teacher who had been absent 238 and one-half days from 1964 until 1976, 

despite the fact that the teacher's performance was consistently rated from excellent to 

good and the teacher's absences were found to be legitimate. The Commissioner reversed 

the action of the local board 11nd his decision was upheld by the State Board. The local 

board's decision was reinstated by the Appellate Division which commented: 

It is clear to us that we have here no more than a difference of 
opinion between the local board and the State Board on whether, in 
the circumstances, the teacher's absences. • . warranted the 
withholding of the increment. Such divergence, in our view, is an 
insufficient basis for affirming the commissioner's reversal of the 
local board's decision. There was no determination that the board's 
decision was arbitrary or unreasonable or in any way constituted an 
abuse of the board's legislatively vested discretion in the matter. 
1980 S.L.O. at 1542. 

In the present case, the policy enunciated by the Appellate Division in Trautwein 

should be applied so as to uphold the respondent's decision. The petitioner points to the 

respondent's use of the Department of Education absenteeism guidelines as proof of her 

case that the respondent acted arbitrarily. In li15ht of the fact that the respondent can 

only be said to have used the standard as a guideline, and b~cause the respondent relied on 

other factors in arriving at its decision, it must be found that the mere use of the 

Department of Education standard is not sufficient to render the respondent's action 

invalid. The only other actions that the petitioner relies on to support her claim of 

arbitrary action are the fact that the respondent utilized the petitioner's previous five 

years of absenteeism, and the fact that no evidence was produced that showed that the 

petitioner's students suffered as a result of her absences. 

The Trautwein case dealt with the former of these two contentions. In that 

case, it was the State Board's view that "a teacher's entire record of absenteeism may 

properly be considered by the Board, although as time recedes into the past, the earlier 

record becomes less relevant to the present." 1979 S.L.D. at 876. This part of the State 

Board's holding was affirmed by the Appellate Division which considered the teacher's 

entire record, Trautwein 1980 at 1540. Thus, it does not seem unreasonable in the 

present case to consider the petitioner's previous five years of employment. 
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The issue that the respondent must present evidence of the detrimental effect 

petitioner's absences have on studenh has been litigated previously. In Angelucci, the 

Commissioner ruled that having to produce such evidence improperly shifts the burden of 

proof to local boards. Angelucci, 1980 S.L.D. at 1077. In that case, the Commisioner 

further stated: 

The Commissioner can only sympathize with teachers who suffer 
from debilitating illness but cannot agree that the continued 
absence of any teacher has no effect on the pupils. If such be true, 
the Commissioner is constrained to wonder the need for the 
presence of the teacher at all, which wonderment reduces to a 
legal absurdity [citation omitted]. [!!;!at 1078.] 

In view of the Commissioner's statement, it is clear that the petitioner's position in the 

present case is untenable. Therefore, the petitioner is left with no grounds for contesting 

the respondent's decision, and it should thus be upheld. 

I therefore CONCLUDE that the respondent, Board of Education of Mountain 

Lakes, acted properly in withholding the petitioner's increment for the school year 1986-

1987. 

I therefore ORDER that the action in withholding the increment by the 

respondent be AFFIRMED and that the increment for the school year 1986-1987 be 

withheld. 

This recommended decision may be affirmed, modified or rejected by the 

COMMJSSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:146-10. 
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OAL DKT. NO. EDU 5140-86 

I hereby FU..E this Initial Decision with Saul Cooperman for consideration. 

DATE 

DATE 
PAR/e 

q 1981 
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BARBARA GARRISON, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF MOUNTAIN LAKES, MORRIS COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter including the initial decision 
has been reviewed by the Commissioner. 

It is observed that petitioner's exceptions to the initial 
decision and the Board's reply to exceptions were filed ~<lith the 
Commissioner pursuant to the applicable provisions of ~.J.A.C. 
l:l-16.4a, b and c. 

The exceptions of petitioner, as well as the Board's reply, 
are the same arguments raised by the parties in their post-hearing 
briefs before the ALJ and discussed at length by him in the initial 
decision, ante. These submissions by the parties are noted by the 
Commissionerand incorporated by reference herein. It is further 
noted that although the parties rely in part upon the testimony of 
witnesses in support of their respective positions, there has been 
no submission of a transcript of testimony which would permit the 
Commissioner to independently evaluate the full testimony in context. 

The Commissioner has considered the record of this matter 
including the initial decision rendered by the ALJ. 

In the Commissioner • s judgment, the conclusion reached in 
part in the initial decision by the ALJ that petitioner was aware of 
the difficulty experienced by the Board in obtaining a substitute 
instrumental music teacher during her absence is of no moment with 
respect to these proceedings. It is clear that the responsibility 
to obtain qualified substitutes to replace teachers during absences 
from employment rests solely with the Board. Consequently, the 
rationale developed by the ALJ in this regard in affirming the 
Board's action is misplaced and may not be considered by the 
Commissioner in rendering his final determination herein. 

The Commissioner further observes that the ALJ properly 
relied on the testimony of the superintendent which establishes that 
the State guidelines which generally set forth a standard for 
teacher absences for the purpose of monitoring school districts were 
not relied upon by the superintendent in determining that 
petitioner's absences from employment were excessive. This 
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conclusion by the AW is based' up<:m his assessment of the 
superintendent's testimony on cross-exam1nation which appears in the 
initial decision, ante, and reads in pertinent part: 

He stated on cross-examination that he did not 
apply this standard in the petitioner's case 
because her absences were in excess of this and 
that the use of the standard was unnecessary. 
Dr. Carey alsq stated that there was no one else 
in the school district that had the petitioner's 
absence record or the type of absences that she 
had. He did state that there were others in the 
district who were out in a given year for a 
longer period of time but they were out for 
serious, chronic illnesses which eventually lead 
to hospitialization (sic) and in certain cases to 
death. (emphasis supplied) 

While the State guidelines have general applicability for the 
assessment of the average number of teacher absences on a 
district-wide basis for monitoring purposes, the Commissioner would 
not condone the use of such standard if it were solely employed by 
the Board as the criterion in assessing individual teacher 
absences. , supra 

However, frequent absences of teachers from regular 
classroom experiences disrupt the continuity of instruction. This 
principle has been previously ennuciated by the Commissioner in In 
the Matter of the Tenure Hearing of Catherine Reilly, School 
District of the City of Jersey City, 1977 S.L.D. 403, wherein it is 
stated: 

Frequent absences of teachers from regular 
classroom learning .experie~ces disrupt the 
continuity of the 1nstruct1on process. The 
benefit of regular classroom instruction is lost 
and cannot be entirely regained, even by extra 
effort, when the regular teacher returns to the 
classroom. Consequently, many pupils who do not 
have the benefit of their regular classroom 
teacher frequently experience great difficulty in 
achieving the maximum benefit of schooling. 
Indeed, many pupils in these circumstances are 
able to achieve only mediocre success in their 
academic program. The entire process of 
education requires a regular continuity of 
instruction with the teacher directing the 
classroom activities and learning experiences in 
order to reach the goal of maximum educational 
benefit for each individual pupil. The regular 
contact of the pupils with their assigned teacher 
is vital to this process. (at 414) 

846 

You are viewing an archived copy from the New Jersey State Library.



Finally, while it is true, in fact, that four other 
teachers were absent legitimately during the 1985-86 school year the 
same amount, if not more, days than petitioner without having their 
salary increments withheld, it must be pointed out that the Board's 
decision, ante, to withhold petitioner's salary increment was not 
solely predicated upon her absences during the 1985-86 school year 
but rather her periods of absences for illness which extended from 
the 1981-82 school year through the 1985-86 school year. The 
pattern of these absences for illness which appears in the initial 
decision, ante, establishes that she was absent at least 14 days in 
each of the respective school years for a total of 72 days. This, 
added to the other absences by petitioner during the same time 
periods, totals 90 days of absences. 

While petitioner cites the fact that four other teachers 
had similar absentee records during the 1985-86 school year without 
having their increments withheld as proof of discrminatory 
treatment, the very distinction drawn between absenteeism in a 
single year as opposed to a record of absenteeism over a period of 
five years is demonstration that the Board did not arbitrarily set a 
specific number of absences as the basis for an automatic increment 
withholding. 

Accordingly, the Commissioner has considered the record of 
this matter including the initial decision, and, having made an 
independent evaluation of the record, hereby accepts the findings 
and conclusions set forth in the initial decision except as modified 
above. 

In the Commissioner's judgment, the action of the Board to 
withhold petitioner • s salary increment for the 1986-87 school year 
by reason of excessive absenteeism was not arbitrary or capricious, 
but rather it constituted a proper exercise of its discretionary 
authority pursuant to N.J.S.A. 18A:29-14 essentially for those 
reasons expressed by the Appellate Division in Trautwein, supra, and 
by the Commissioner in Angelucci, supra, and Reilly, supra. 

Thus. in the Commissioner's judgment, the standard of 
review in increment withholding cases set forth in Kopera, supra, 
has been satisfied inasmuch as it has been determined that the 
Board's action complained of herein was not arbitraty, without a 
rational basis or induced by improper motives. 

Accordingly, the Commissioner adopts the recommended repott 
and decision of the ALJ as his own. The instant Petition of Appeal 
can be and is hereby dismissed. 

COMMISSIONER OF EDUCATION 

April 14, 1987 
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g.tutt of N rw Jlrrsry 

OFFICE OF ADMINISTRATIVE LAW 

SHIRLEY VANDERHOOF, 

Petitioner, 

v. 

, 

SCOTCH PLAIN8-FANWOOD REGIONAL 

SCHOOL DISTRICT BOARD OF EDUCATION, 

Respondent. 

INmAL DECISION 

OAL DKT. NO. EDU 5200-86 

AGENCY DKT. NO. 229-6/86 

Stephen E. Klausner, Esq., for petitioner (Klausner&: Hunter, attorneys) 

Casper Boehm, Esq., for respondent 

Record Closed: January 30, 1987 Decided: March 11, 1987 

BEFORE DANIEL B. MC ltEOWN, ALJ: 

Shirley Vanderhoof (petitioner} a teaching staff member in the employ of ~he 

Scotch Plains-Fanwood Regional Board of Education (Board) a sufficient period of time to 

have acquired tenure, claims the Board violated her tenure and/or seniority rights by 

assigning her to the position of in-school suspension teacher. After the Commissioner of 

Education transferred the matter to the Office of Administrative Law as a contested case 

under ~· 52:14F-l ~ ~·· a hearing was scheduled and conducted January 5, 1987 at 

the Office of Administrative Law, Newark. Although the record remained open until 

January 30, 1987 the parties filed respective letter memoranda by January 22, 1987. 

Newler>ey Is All Equal Opportunity Employer 
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OAL DKT. NO. EDU 520(}-86 

ISSUES 

The issue of the ease as agreed upon at a prehearing conference conducted 

September 25, 1986 is whether petitioner is unlawfully assigned, or assigned fol" arbitrary 

or capricious reasons by her employer, Scotch Plains-Fanwood Regional Board of 

Education, to the position of in-school suspension teacher allegedly because: 

a. "In-school suspension" is an unrecognized title in the State Board rules and 

regulations under N.J.A.C. 6:1-1 et ~··and/or 

b. The position "in-school suspension" teacher has no job description formally 

adopted by the Board and/or approved by the County Superintendent of 

Schools, and/or 

c. Petitioner's 26 years seniority as an elementary music teacher in the 

Board's employ creates a legally enforceable right as against all other 

claimants to the position, or to a position, of elementary music teacher. 

During the heal"ing the Board withdrew its affirmative defenses of waiver and 

timeliness. 

BACKGROUND FACTS 

The parties stipulated the following facts into the record at the hearing 

conducted January 5,1987. 

At the commencement of her employment with ~he Board on or about Septembel" 

I, 1960, petitioner was in possession of a music endorsement, grades kindergarten through 

12, and an English endorsement, grades seven through 12. During November 1960, 

petitioner acquired an endorsement as a guidance counsellor. During 196(}-61, petitionel" 

was assigned to teach vocal music at the elementary level. During 1961-62, petitioner was 

assigned to teach vocal music and general music at the junior high school level. The 

parties stipulate that since petitioner's initial employment with the Board in September 

1960, her assignment has always been to teach vocal music and general music at either the 

elementary or junior high school level until April 1, 1986. 

- 2-
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OAL DKT. NO. EDU 5201)-86 

On or about April 1, 1986, petitioner returned from a medieal leave o{ absenee 

whieh she began on December 4, 1985. Prior to her return petitioner was advised in 

writing by the Board's personnel specialist, Robert Raiford, that because the substitute 

music teacher assigned durinji her leave of absence had done an outstanding job, and 

having reviewed petitioner's "* • • areas of certification, we [school administrators] 

would like to utilize your services in the area of guidance at the high school level in the 

In-School Suspension program * • *" (P-1). For the remainder of the 1985-86 academic 

year, petitioner was in fact assigned to be the full time in-school suspension teacher. 

On or about June 5, 1986 Mr. Raiford advised petitioner in writing (P-2) that 

"Your assignment will remain at the high school in the in-school suspension program for 

the 1986-1987 school year • • *"• By memorandum dated June U, 1986, petitioner tl.dvised 

:\!r. Raiford "I accept that assignment under protest and based upon legal advice I do not 

believe the administration has acted properly in making this assignment." (P-3). 

The parties stipulate that while the in-school suspension program has been in 

effect since September 1, 1982 a written job description for the full time position in-school 

suspension teaeher had not been prepared nor had the Board approved any such job 

description. Nevertheless, Raiford sought approval of the Union County superintendent of 

schools at the beginning of the present 1986-87 academic year for the continued use of the 

position title "in-school suspension teacher". After being advised by a representative of 

the Union County superintendent of schools that a job description of the unrecognized 

position title was necessary prior to approval, a job description (R-2) was prepa.red on or 

about October 15, 1986 by school administrators. This job description, without Board 

tl.pproval, was sent along to the Union County superintendent of schools to support the 

application for the continued use of the position title "in-school suspension teacher". On 

November 6, 1986 the Union County superintendent of schools advised that the use of the 

title was approved along with the use of five other unrecognized titles for the 1986-87 

year. (R-1). 

Raiford explained that with the Union County superintendent of schools' approval 

for the use of the title in-school suspension teacher in hand, the job description is 

presently before the superintendent. What is intended to occur is to secure the approval 

of the local superintendent of the job description who, in turn, will forward the job 

3-
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OAL DKT. NO. EDU 520()-86 

description to the Board for its approval. Preliminarily, a committee of the Board will 

review the job description and, if the committee approves, the description will be referred 

to the full Board for approval.l 

The purported job description (R-2) states the basic function of the position in

school suspension teacher is to monitor the activity of students who have been removed 

from regular classroom instruction activities. Specific responsibilities of the in-school 

suspension teacher are stated thusly: 

1. Receives lesson assignments from regular classroom teacher(s). 

2. Distributes assignment(s) to students in In-School Suspension classroom. 

3. Establishes and maintains standards of pupil behavior needed to provide an 

orderly and productive environment. 

4. Supervises pupils in out-of-classroom activities during the assigned working 

day. 

5. Collects assignments from students and returns information to regular 

classroom teacher. 

6. Maintains basic attendance accounting as required. 

7. Upholds and enforces school rules, administrative regulations, and board 

policy. 

The stated certification requirement for in-school suspension teacher is the 

possession of "Permanent teaching certification". Petitioner, since on or about April I, 

1986, has been performing the basic function together with the duties and responsibilities 

of in-school suspension teacher. Petitioner's salary has not been reduced nor has any 

salary increment otherwise earned by her been withheld by the Board by virtue of her 

assignment to the controverted position. 

lJn tts letter memorandum filed after the hearing the Board explains it 
approved the job description on January 15, 1987 and without change from the 
description as earlier approved by the Union County superintendent of schools. 

-4-
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OAL DKT. :-10. EDU 5200-86 

While this concludes a recitation of the facts stipulated by the parties, it is 

necessary and proper to note that these facts establish by a preponderance of credible 

evidence the following conclusionary facts. 

I. Petitioner has served the Board as a teacher of music for nearly 26 years, a 

position of employment for which she is appropriately certificated. 

2. As a teacher of music petitioner had to actively engage in the teaching

learning process by creating an environment necessary for her pupils to 

accept and be guided by her instruction in skills, attitudes, values and 

techniques in the field of music. 

3. The in-school suspension teacher job description (R-2), belatedly adopted 

by the Board after it had been prematurely approved by the Union County 

superintendent of schools, does not on its face allow for the "teacher" to 

actively nor creatively engage in the teaching-learning process. This is so 

for the person assigned this position is engaged full time for the basic 

function to ensure proper behavior for pupils assigned this class t>y 

monitoring their activity. The teacher does not creatively instruct the 

pupils. She receives lesson assignments from regular classroom teachers 

and, in a ministerial fashion, distributes the assignments to the affected 

pupils. When the pupils complete the assignments, the asserted in-school 

suspension teacher "Collects assignments from students and returns 

information to regular classroom teacher." Clearly, these ministerial 

functions do not crl!ate the expectation that the person assigned to be the 

in-school suspension teacher will be an integral part of the teaching

learning process. 

4. The job description for the position in-school suspension teacher is not 

equal to the position, function or duties or a regularly assigned teacher 

because in the former position there is an absence of active involvement in 

the teaching-learning process, including planning, organizing, implementing 

and evaluating the instruction and learning which occurs in the in-school 

suspension classroom. In fact, according to the job description it is 

unlikely that any substantive pupil learning occurs in this classroom. 

-5-

852 

You are viewing an archived copy from the New Jersey State Library.



OAL OKT. NO. EDU 5201}--86 

ARGUMENTS OF THE PARTIES 

Petitioner, while acknowledging the authority of a board of education to transfer 

teaching staff members, contends that no board has the authority to transfer a teaching 

staff member who has acquired tenure to a position with an unrecognized title and cites 

Turner v. Camden City Bd. of Ed., 1984 S.L.D.- (May 15, 1984). But even if this Board had 

the authority to transfer her to a position with an unrecognized title petitioner maintains 

that the conduct of the Board in securing from the Union County superintendent of 

schools approval to use the unrecognized title on the strength of a job description not 

initially approved by the Board is sufficient reason to set aside her assignment and return 

her to the assignment of teacher of music. Finally, petitioner contends that the power of 

a board to transfer a teaching staff member authorizes transfers only to equivalent 

positions within the same field in which tenure is acquired and for which the teacher holds 

appropriate certification and eites several cases in this regard. 

The Board to the contrary relies upon .;:;.;:.;;;..;:;=-::ac:-=.=-::_:_:=.::...:.'-'-=-=-=-.=.;..;=.;;_'--'-

Bd. of Ed., 1986 S.L.O.- (Jul. 16, 1986) to support its position that petitioner's assignment 

to in-school suspension teacher is proper because the assignment is of general supervision 

which, under Old Bridge, requires any endorsement upon any of the three major categories 

of certificates. 

DISCUSSION AND CONCLUSIONS 

I must reject the Board's position that Old Bridge controls in this matter. In the 

Old Bridge case the issue presented was whether subject area teachers who were assigned 

to supervise pupils during a library period were in fact assigned such periods not merely to 

supervise but to teach library skills. The finding was made in Old Bridge that all teaching 

staff members may be assigned to supervise pupils in the library without the result that 

such teachers were teaching library skills. Moreover, it was pointed out in Old Bridge 

that the assignment of teachers to the general supervision of pupils who are gathered in 

large numbers in school cafeterias, playgrounds and libraries has long be recognized by the 

Commissioner as an appropriate and valid assignment by the boards of education for all 

certified teachers. This proposition is still true. Nevertheless, that proposition does not 

support the principle that a board of education may assign a teaching start member who 

has acquired tenure as a teacher to a full time position not equal to that of a teaching 

staff member. 
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OAL DKT. NO. EDU 5200...86 

While the position in~chool suspension teacher is not a recognized title in State 

Board rules and r~>gulations, N.J.A.C. 6:11-3.6, the facts here demonstrate that the Board, 

through its administrators, did seek and secure the approval for the use of the title from 

the Union County superintend~nt of schools. While it is true the school administrators did 

put the cart before the horse in the sense they secured county approval prior to their own 

Board approving the job description, the intent of ~· 6:11-3.6 has, in the final 

analysis, been met. Nevertheless, the approval by the Union County superintendent of 

schools for the position title in~chool suspension teacher is not dispositive of the issues in 

this case. 

The issue in this case does not turn on whether petitioner's seniority as an 

elementary music teacher creates a legally enforceable right as against all other 

claimants to the position of elementary music teacher. There is no dispute that petitioner 

has acquired the legislative status of tenure in the Board's employ. The position in which 

she has acquired tenure is that of teacher. N.J.S.A.l8A:28-5. Petitioner, having acquired 

the legislative status of tenure, is entitled to exercise her inchoate seniority rights when 

necessary. Seniority rights are enforceable upon abolition of one's position. ~· 

l8A:28-9 ~ ~· The Board did not abolish positions of employment. Rather, the Board 

transferred petitioner from one assignment as teacher to another assignment purportedly 

as teacher. Consequently, whatever seniority claim petitioner may have is irrelevant in 

this case. 

Clearly, petitioner was transferred from a position of teacher in which she has 

acquired a tenure status to a nonteacher position of in~chool suspension teacher. As 

noted by petitioner, the Board has no authority to transfer a teacher who has acquired 

tenure in its employ in that position to an assignment not comparable to an assignment as 

a teacher. This is exactly what this Board did with petitioner. By doing so, the Board 

demoted petitioner regardless of the absence of a salary reduction because the in~chool 

suspension teacher position is not comparable to the position or teacher. Consequently, 

the Board violated petitioner's tenure rights in the position of teacher. Accordingly, the 

action of the Board assigning petitioner to the position of i~chool suspension teacher, a 

position not comparable to that of the position of teacher, is hereby SET ASIDE. The 

Board is DIRECTED to assign petitioner as a teacher in its employ and it is further 

DIRECTED to credit her service as in~chool suspension teacher as in fact service as a 

teacher of music Cor seniority purposes. 
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OAL OKT. NO. EOU 5200-88 

This recommended decision may be affirmed, modified or rejected by the 

COMI09SIONEB. OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a,, final decision in this matter. However, if Saul 

Cooperman do~ not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final ·decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

DATE DEPARTMENT OF EDUCATION 

DATE 

sc 
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SHIRLEY VANDERHOOF, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE SCOTCH 
PLAINS-FANWOOD REGIONAL SCHOOL 
DISTRICT, UNION COUNTY,, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and 
Administrative Law have 
petitioner's response 
l:l-16.4a, b and c. 

initial decision rendered by the Office of 
been reviewed. The Board • s exceptions and 
were timely filed pursuant to N.J.A.C. 

The Board's exceptions reiterate the argument that Old 
Bridge Education Association, supra, is controlling for it held that 
it is appropriate and valld to have certified teachers supervise 
pupils and that such general supervisory assignments require any 
endorsement on any of the three categories of certificates 
instructional, educational services or administrative. The Board 
also takes the position that petitioner's assignment as in-school 
suspension teacher was not a transfer within the meaning of N.J.S.A. 
18A:25-l et ~· However, it does not offer any explanation as to 
why it was not. Moreover, it avows that petitioner's reliance on 
Turner. supra. is inappropriate as ( 1) it is not on point, (2) it 
goes beyond N.J .S.A. 18A and (3) it is not good law and should not 
be followed in the case at bar. 

Petitioner's reply avers that the ALJ correctly 
distinguished the facts of the instant matter from Old Bridge, 
supra, by finding that her transfer was not equivalent to a teaching 
staff position. (Findings of Fact, Nos. 3 and 4) Moreover, the 
ALJ's statement that Old Bridge does not support the principle that 
a board may assign a tenured teacher to a full-time position not 
equal to that of a teaching staff member alone mandates affirmance 
of his decision. She relies on her post-hearing brief in support of 
this position. 

Upon review of the record and exceptions, the Commissioner 
concurs with the ALJ • s rejection of the Board • s argument that Old 
Bridge, 11upra, is controlling. The facts in Old Bridge are clearly 
distinguishable from the instant matter in that Old Bridge stands 
for the proposition that the general supervision of pupils in a 
library does not constitute the teaching of library skills. While 
it also serves for the proposition that the assignment of teachers 
to general supervision of pupils gathered in such places as 
cafeterias, playgrounds and libraries is an appropriate and valid 
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assignment, the Commissioner agrees with the ALJ's conclusion that 
the Old Bridge decision does not stand for the principle that a 
board may assign a teaching staff member who has acquired tenure as 
a teacher to a full-time position not equal to that of a teaching 
staff member. (Initial Decision, ante) Thus, an important issue to 
be addressed in the instant matter is not whether a board can assign 
tenured teaching staff to unrecognized titles or to full-time 
"general supervision" positions but whether or not the position of 
in-school suspension teacher is equivalent to that of a teaching 
staff member. 

As stated in Bigart v. Bd. of Ed. of Paramus, 1979 S.L.D. 
123: 

No teacher, in acquiring a tenure status, is 
guaranteed continuity of assignment or thereby 
acquires a vested right to any particular 
assignment, class, or school. The Legislature 
has clearly so provided boards of education with 
the power of transfer under N.J.S.A. · l8A:25-l as 
follows: 

No teaching staff member shall be 
transferred, except by a recorded roll 
call majority vote of the full 
membership of the board of education by 
which he is employed. (at 131) 

Notwithstanding the Board's assertion to the contrary, 
petitioner's reassignment from an elementary music teacher to a high 
school in-school suspension teacher constitutes a transfer within 
the meaning of N.J.S.A. 18A:25-l. As such, the Board's transfer 
action is to be reviewed in accordance with the standard articulated 
by the Commissioner in Bigart, supra, and applied in Turner, supra. 
This standard states that while boards of education have the power 
and right to assign/reassign teachers in accordance with their 
judgment, the power is not unfettered. Bigart specifically 
expresses that: 

1. The power and right to assign/reassign must 
be reasonably and properly exercised in good 
faith; 

2. It must be for the best interests of the 
school district; 

3. The work assigned 
equivalent to that 
status was acquired; 

must be of a rank 
by which the tenure 

4. The assignment must be one for which the 
teacher is properly certified; and 
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5. The board must not seek to evade the plain 
intention of the tenure statute inasmuch as 
evasion and subterfuge in defeating the 
legislative purpose of the tenure statute 
has been condemned by the courts. 

The Turner. supra, matter did not meet this standard of 
review because. inter alia, the board therein had assigned the 
petitioner to a positlQn less than that of a teaching staff member, 
namely. a nontenure-eligible position as a substitute because of 
perceived deficiencies. Moreover, the transfer was undertaken as a 
disciplinary measure and her assignment to clerical tasks ceased 
only upon the matter being brought to hearing under the Tenure 
Employees Bearing Law, N.J.S.A. 18A:6-10 et ~· 

In the instant matter, petitioner was not transferred due 
to poor performance or disciplinary reasons. Rather, it was for the 
purpose of continuity of instruction upon her return from a lengthy 
sick leave in April 1986. (P-1) The record contains no evidence of 
bad faith motivation nor does the AW reach a finding to that 
effect. Likewise, there is neither an allegation nor evidence that 
the transfer was a subterfuge to remove petitioner from her position 
in music to avoid invoking N.J .S.A. l8A:6-10 proceedings or to rob 
her of her tenure status as a teacher. Thus, under the Bigart 
standard of review, for the transfer to be improper. it would have 
to have been found that the transfer was to a rank less than that of 
teacher or to a position for which petitioner was not properly 
certified. 

The Union County Superintendent of Schools approved the use 
of the title "in-school suspension teacher," albeit subsequent to 
petitioner's transfer (R-1) and prior to actual approval of the job 
description by the Board. With respect to this point, the 
Commissioner concurs with the AW's conclusion that while the 
Board • s administrators had put "the cart before the horse," the 
intent of N.J.A.C. 6:ll-3.6 has been met. It needs to be 
emphasized, however, that this case should serve as a caution to 
this and all boards of education that failure to comply with the 
regulation can well end in costly litigation. 

Notwithstanding. the above, the Commissioner does not agree 
with the AW's finding and conclusion that the county 
superintendent's approval is not dispositive and that the position 
of in-school suspension teacher is not comparable to the position 
of teacher. The authority to determine what certification, if any. 
is required for positions bearing an unrecognized title is vested in 
the county superintendent by virtue of N.J.A.C. 6:11-3.6. In this 
matter, the county superintendent's approval of the title indicated 
that teacher certification was appropriate. thus any instructional 
certificate would enable one to serve in the in-school suspension 
teacher position. By requiring instructional certification, the 
position became that of "teaching staff member" as defined by 
N.J.S.A. 18A:l-l. By being a full-time, as opposed to a substitute, 
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.. ·~· ' 

position it is a tenure-eh.gible 
Rutherford, 90 N.J. 63 (1982). (/: 

~:··~ 

position under Spiewak v. 

The issue of in-schoQ!tsuspension teaching positions is not 
a new one to come before the ~~0111111issioner. In Sharon Rogan v. Bd. 
of Ed. of Edison, decided hy the Co111111issioner, May 17, 1985 a 
tenured teacher, upon a reduct,i!)n in force. alleged violation of her 
seniority rights when the boa~!F failed to appoint her to a full-time 
in-school suspension teachinj:! position which required a valid 
instructional certificate. P,e};i tioner therein prevailed, gaining 
reinstatement as a full-timeY5teacher with reimbursement of any 
salary wrongfully withheld. ~;$1Uch a decision would not have been 
renaered if the position had b,el!n ·,deemed to be of a rank not equal 
to that of teacher. "*~ .;· 

The issue was also addressed in Nicholas Cucolo v. Bd. of 
Ed. of Essex County Vocational~Technical School D1strict, dec1ded by 
the Commissioner June 27, 198 ~~ Cucolo was also transferred to an 
in-school suspension teachingt~osition when a reduction in force 
occurred for English teachingy positions. He alleged that the 
in-school suspension teaching':'~.jlosition was of lesser expectancy. 
Cucolo prevailed on the inapP#.1'pp(iateness of the transfer because 
such transfer was governed by ~~cr .S.A. 18A:28-9 et !!5l· and N.J .A. C. 
6:3-1.10 since a reduction · 1i force was impTicated and he had 
greater seniority than ot~i ':'teachers retained in English 
positions. Nonetheless, the ~~o~issioner expressly rejected the 
ALJ's finding that an in-scho~~, suspension teacher position is one 
of lesser expectancy. That dediaion reads in pertinent part: 

'~~,;~ 
***(T]here are severa'l;;· findings with which the 
Commissioner does n~t agree and therefore 
corrects them as follows. Firstly, he does not 
agree with the fin~!ngs that the [in-school 
suspension teacher) l:'!Cfliition to which petitioner 
was transferred is one~.:,Of lesser expectancy. The 
Board is correct ~J:! . arguing that only a 
certificated staff }'member could fill the 
"in-school suspensioil!~ i position; thus, any 
teaching staff member ;:,t:llling such position would 
have all the rights;~·': benefits and emoluments 
enjoyed by regular sta~! members. 

~,$lip Opinion, at pp. 14-15) 
,:.;..:.:> 

While petitioner • s se#~ori ty rights are not implicated in 
the instant matter because she ''has. not been subject to a reduction 
in force, the determination :;t-hat "in-school suspension teacher" 
positions are equal to other teacher positions remains valid. 

~~--' ~~ .. Therefore, the Comulissioner rejects the recommended 
decision reinstating petitione*~'· to her music position, there being 
nothing in statute and code tot,:t>reclude the Board's exercise of its 
management judgment to transfe~: her to a position within the scope 
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of her certificate, so long as the .standard of review in Bigart, 
supra, has been met. 

Accordingly, the Petition of Appeal is hereby dismissed. 

COMMISSIONER OF EDUCATION 

April 15, 1987 

Pending State Beard 
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OFFICE OF ADMINISTRATIVE LAW 

IN THE MA'ITER OF THE TENURE HEARING 

INmAL DECISION 

OAL DKT. NO. EDU 4722-86 

AGENCY DKT. NO. 205-6/86 

OF RONALD E. ROEMMELT, SCHOOL DISTRICT OF 

THE BOROUGH OF WASHINGTON, WARREN COUNTY 

James W. Broscious, Esq., for petitioner 

(Broscious &: Cooke, attorneys) 

Stephen E. Klausner, Esq., for respondent 

(Klausner &: Hunter, attorneys) 

Record Closed: February 6, 1987 

BEFORE STEPHEN G. WEISS, ALJ: 

Decided: March 9, 1987 

This is a tenure case in which the petitioner, the Board of Education of the Borough 

of Washington, in June 1986 certiCied several charges of unbecoming conduct against the 

respondent, a tenured teaching staff member. Three of the charges relate to one incident 

involving the alleged striking, shoving and putting a "headlock" upon a male pupil. The 

four others involve the alleged kicking of a desk into the side of a male pupil, the alleged 

placing of a headlock on another male pupil, the alleged grabbing of a pencil sharpener 

from the hand of a female pupil and throwing it to the floor, and the alleged pressing of 

respondent's hands into the neck of a female pupil. This last charge was withdrawn at the 

hearing. 
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Following certification of the charges to the Commissioner, respondent filed an 

answer in which he denied the allegations and raised a variety of separate defenses, 

including the Board's alleged failure to comply with the requirements of the Tenure 

Employees Hearing Law,l!d&:!· lSA:G-10!! ~·· and collateral estoppel as to the first 

three charges stemming fro~ respondent's acquittal in the Washington Township Municipal 

Court on June 18, 1986 on simple assault charges filed against him on behalf of the 

student involved. 

On July 16, 1986, the file was transmitted to the Office of Administrative Law by 

the Commissioner pursuant to N.J.S.A. 52:148-1 !! ~·and l!d&:!· 52:14F-l et !!!9· and 

a prehee.ring conference was conducted on September 3, 1986. Five separate issues were 

identified in the prehee.ring order as follows: 

a) 

b) 

c) 

d) 

e) 

Did respondent engage in any one or more of the acts alleged 
to constitute unbecoming conduct and, it so, what penalty 
should be imposed for such conduct? 

What is the effect, if any, of the municipal court proceedings 
involving respondent insofar as the circumstances set forth in 
Charges 1, 2 and 3 ere concerned? 

Did the conduct of any Board member or members prior to 
certification of the charges to the Commissioner so taint the 
proceedings as to require dismissal? 

Did the Board comply with the requirements of 
N.J.S.A. lBA:G-10!! !!!9· with respect to the preparation and 
filing of the charges and, if not, to what relief Is respondent 
entitled? 

Are any of the charges against the respondent barred by 
application of the doctrine of laches? 1 

lsubsequently, the respondent determined not to pursue Issues (c) and (e) and they wW no 
longer be considered in this initial decision. 
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In addition, paragraph 12 of the prehearing order anticipated that with respect to 

the separate defenses, respondent could move prior to the hearing for a dismissal. 

Although no such motion was filed, respondent, at the outset of the hearing, moved to 

dismiss the Cirst three charges upon the ground that since the complaint against him in the 

Washington Township Municipal Court stemming from the Incident cited in Charges 1, 2 

and 3 had been dismissed, the Board was collaterally estopped from now pursuing those 

charges in the administrative forum. Although substantial oral argument was then heard 

in connection with the motion, I reserved decision pending the filing of posthearing briefs. 

TESTIMONY FOR THE BOARD 

At the outset of the hearing, the Board withdrew Charge 4 which alleged that 

respondent had pressed his hands into the neck of a ferilale pupil. Accordingly, only 

Charges 1, 2, 3, 5, 6 and 1 were lert for consideration. 

Charges 1, 2 and 3 alleged that on May 1, 1986, at the Taylor Street School, 

respondent struck, shoved and then placed a "headlock" upon a certain male pupil, G. J., 

which charges, If credited, constitute unbecoming conduct warranting respondent's 

dismissal. The student concerned is now 12 years old and in the sixth grade. In May 1986, 

he was in the fifth grade and respondent was his homeroom teacher. On the morning .of 

May 1, 1986, G. J. had been with another teacher for a class in science and had returned 

to Roemmelt's homeroom. A ten-minute break was scheduled before the next lesson 

began. Earlier that same day, respondent had brought a baby rabbit to class in a shoe box 

and had placed it on a table in the classroom. According to G. J., during the break he 

went to look at the rabbit and put his fingers on the table and leaned over for a better 

view. At that point, Roemmelt came over to where he was, hit him, pushed him and 

placed him in a "headlock." 

G. J. agreed that earlier in the day respondent had warned the children not to put 

their hands on the table, but insisted the incident occurred suddenly, without respondent 

saying anything to him first. As G. J. put it, the teacher first pushed him slightly, hit him 

on the back or his shoulder, pushing him away from the table, and then placed him in a 

headlock and pulled him to the back of the room while increasing the pressure around his 

-3-
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head. G. J. was frightened and cried because the teacher had hurt him. Also, red finger 

marks soon appeared on the back of G. J.'s shoulder and he displayed them that day to 

other students in the boys' room. G. J. did not complain to the principal that day because 

he was afraid of Roemmelt. Five days later, however, he wrote a statement about the 

incident (Exhibit P-1). 

On cross-examination, G. J. agreed that the table which held the shoe box was 

"wobbly," that there also was a lamp on it, and that Roemmelt had warned the students 

not to touch the table. With regard to the actual striking, he said that Roemmelt slapped 

him with an open hand, which came down hard on the back of his shoulder. It caused him 

pain and he began to cry. Although red marks appeared, there was no bruising. Finally, 

G. J. agreed that he did not get along with Roemmelt and be received "C's" and "D's" as 

grades. 

The Board's second witness was J. G., who was also in Roemmelt's homeroom class 

during 1985-86. He was one of the pupils who accompanied G. J. to the boys' room, said 

he saw four red finger marks on G. J.'s right shoulder, and confirmed that his fellow pupil 

was crying. In a written statement which he gave to the principal on May 6, 1986, J. G. 

noted that "1 saw the red marks on (G. J.'s] back. I think Mr. Roemmelt had no reason to 
hit [G. J.}" (Exhibit P-2). 

J. G. also testified with respect to Charge 6, which alleged that in March 1986 he 

had been put in a headlock by respondent. J. G. explained that this incident occurred 

while the class was proceeding down the hall to another classroom. J. G. described the 

incident as involving a "light headlock" and that he was walking in the hallway and 

Roemmelt held him in the grip for about 20 feet. J. G. was not upset by the incident. 

With respect to Charge 5, which alleged that on or about April 30, 1986, Roemmelt 

kicked the desk of D. W., a male pupil, J. G. said be was an observer. He maintained that 

the teacher kicked the front lip of D. W.'s desk because the student was !\Ot paying 

attention and that the desk was lifted up and hit D. w. as a result. 

-4-
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On cross-examination, J. G. said that during the headlock incident involving 

respondent and himself, Roemmelt used his right arm. With respect to the desk-kicking 

incident, he explained that he could see it even though D. W.'s desk was forward and to 

the right of his own. When respondent kicked the lip of the desk, it "tilted up" and hit 

D. w. He told his mother about it that same day or the next day. 

D. W. then testified for the Board with respect to Charges 1, 2, 3. Roemmelt, he 

said, hit G. J. in the right shoulder because the boy had been leaning on the table, causing 

it to rock back and forth. Roemmelt came up behind G. J., hit him with his open hand and 

then moved him back into a corner of the room while holding him in a headlock. G. J.'s 

face was red and he was crying. According to D. W ., the teacher moved the child about 

15 feet. After taking G. J. away from the table, the respondent, according to D. W., took 

him to the teacher's desk where he talked to him. Then G. J. returned to his own seat. 

Later, D. W. accompanied G. J. to the boys' room and saw red finger marks on G. J.'s right 

shoulder. 

With respect to the desk-kicking Incident (Charge 5), D. W. recalled that it hit him 

in the right rib area. D. w. believed the incident occurred because he had not followed 

directions during a fire drill and it was soon after the children returned to the classroom 

that the incident occurred. According to D. W., Roemmelt kicked the leg of the desk and 

it was pushed into his side. Roemmelt did not explain to D. W. why he kicked the desk. 

During cross-examination, D. W. repeated that G. J. was leaning on the table, that 

there was a lamp on It and that the table was rocking and the teacher had previously told 

the class that the situation was dangerous because of the table and the lamp. 

Finally, D. W. recalled that G. J. stayed after school to play on the day he was hit 

and did not go directly home. D. W. also maintained that when Roemmelt kicked the desk 

into him, it was done without any preliminary statement to D. W. The teacher did not tell 

him after it occurred why he did it. It was D. W .'s guess that the incident occurred 

because shortly before he had gone the wrong way down a fire escape during a fire drill. 

-5-
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The next student to testify !or the Board was A. H., who was also in Roemmelt's 

fi!th-grade homeroom class. She corroborated that Roemmelt brought a baby rabbit into 

class and that G. J., during a break, was leaning on the table when the incident occurred. 

Roemmelt, she said, came over to G. J., put his arm around him and hit him with his open 

hand. As she put it, Roemmelt then "walked him" to the back or the room, but she could 

not hear what they were saying to one another. G. J. did, however, begin to cry, and a!ter 

being talked to by respondent for about five minutes, went back to his desk. 

A. H. also witnessed the headlock incident involving J. G. She said It occurred while 

the class was going down the hall to the library. Roemmelt, she said, put a headlock on 

J. G. and kept it there for about 50 feet. However, she described the teacher as "just 

joking." 

On cross-examination A. H. agreed the table containing the rabbit and lamp was not 

sturdy. However, G. J.'s face was not close to the lamp or the shoe box at the time he 

was pulled away by respondent. With regard to the force applied when Roemmelt 

allegedly hit G. J., she said that it "wasn't that light or that hard. I did not hear a slap." 

A. H. also recalled that Roemmelt did have his left arm In a sling during the fifth

grade year, but she did not know preeisely when. She also stated that the incident 

involving the headlock placed on J. G. did not happen while they were going down any 

stairs.2 

2nuring the course of J. G's testimony, he was cross-examined with respect to testimony 
he had given in the municipal court hearing involving his own headlock incident. During 
that hearing, he stated that it occurred while they were, "going down one flight of stairs," 
that the teacher, "just took me, he just took me down the stairs and he let go" (Exhibit R-
1, pages 131-8 to -18). On cross-examination at that hearing he again stated that it 
occurred on the stairs (Exhibit R-1, page 132-10). At the hearing before me, of course, 
J. G. said the incident took place in a hallway. 

-6-
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Following completion of the testimony of A. H., the Board indicated it intended to 

rest its case. At that time, counsel for respondent moved to dismiss Charges 1, 2, 3 and 

6, as well as Charge 7. With respect to Charge 7, which maintained that Roemmelt had 

grabbed a pencil sharpener from the hand of a female pupil at the beginning of April 1986 

and thrown it to the noor with sufficient force to break It, the Board, of course, had not 

called the student allegedly involved in that incident-N.K. or Introduced any other 

evidence relating to the charge. During the course of colloquy with counsel in connection 

with the motion to dismiss Charge 7, I indieated that, in my opinion, N. K. should have 

been called as a witness, if available. Counsel for the Board Immediately indicated that 

he would appreciate an opportunity to reopen the ease and to call N. K. since, although 

she had moved from Washington Township, she continued to reside in New Jersey. 

Counsel for respondent vigorously objected to the request. However, I found no undue 

prejudice, overruled the objection and both N. K. and her mother were called to testify on 

the following day. 

According to N. K., who is now 11 years old, she was involved in an incident the 

previous school year with Roemmelt. As she described it, the teacher was standing in 

front of the class giving a social studies lesson and apparently asked her a question. N. K. 

did not hear the question. However, Roemmelt immediately walked over to N. K., 

grabbed a pencil sharpener out of her open hand and threw it vigorously six feet to the 

fioor where it shattered. The pencil sharpener, she said, almost hit another student • 

. N. K. said that Roemmelt looked angry when the incident occurred and slle was scared and 

upset about it. 

On cross-examination, N. K. was not able to specifically identify when the incident 

actually occurred, but said it could have been anywhere between January and April 1986. 

She insisted that she was upset and complained to her mother about it, although she was 

not sure tr her motller and/or the principal ever met with respondent concerning the 

matter. She was fairly sure that Roemmelt grabbed the pencil sharpener from her with 

his right hand. 

-7-
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TESTIMONY FOR RESPONDENT 

Roemmelt called as his first witness B. K., the mother of N. K. She identified two 

letters she had sent to the principal of the Taylor Street School in early May 1986 

concerning her daughter and ~he pencil sharpener incident (Exhibits R-3 and R-4). She 

agreed that it was only in those letters that for the first time she brought the incident to 

the attention of the principal, even though it happened in March or April. She also 

conceded that on April 23, 1986, she had a parent-teacher conference with Roemmelt and 

did not mention the pencil sharpener incident to him at that time. 

On cross-examination, B. K. explained that the reason she pursued the incident in 

May 1986 was because her daughter was increasingly unhappy with Roemmelt for a 

variety of reasons, and the teacher did not seem to be working with the parents to help 

her. B. K. said she wrote the letters because N. K. complained that she was afraid of 

Roemmelt. N. K., she said, described the teacher as being "like black and white." Thus, 

concerned over her daughter's welfare, B. K. pursued the matter with the school principal. 

The final witness was the respondent, Ronald E. Roemmelt.3 He has been employed 

as a teacher in Washington for 16 years. During 1985-86 he taught three classes in 

addition to his homeroom and G. J., J. G., D. w., A. H. and N. K. were his students. He 

also taught two other classes which included some students from other homeroom classes. 

Roemmelt described the classroom as about 3o-feet square and essentially intact, 

even though the school building itselt is about 100 years old. However, the floor did slant 

from a wall to an outside hallway down toward the center of the room. The blackboards 

were in the front of the room, his desk was in the rear, and the seats faced forward 

toward the blackboards. However, to teach the class, Roemmelt generally would go to 

the front and sit in a chair slightly forward of the midway point between the front row of 

desks and the blackboards. D. w.•s desk was directly in front of him. 

3Although only two witnesses testified at the hearing, B. K. and Roemmelt himself, 
counsel stipulated into evidence the testimony in the municipal court of another teacher, 
Jeff Johnson, who had supervised an afterschool intramural activity on the day of the 
G. J. incident and testified that G. J. participated fully (Exhibit R-1, pages 86-7 to 93-1). 

-8-
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With respect, specifically, to Charge 5, the alleged kicking of D. w.•s desk, 

Roemmelt agreed that he probably did kick that desk, and several others, many times out 

of pure clumsiness. Since he sat directly in Cront of D. w.•s desk, and often would cross 

his legs, he sometimes accidentally would come in contact with the desk. At no time, 

however, was any such contact other than totally unintentional. He described the desks as 

being about two and one-hall to three-feet high with a Cormica or hard plastic top about 

one and one-hall by two feet in dimension. There was a metal book container under the 

top, and each desk had four steel legs with a ring around them to keep the legs stable. 

The front did have a metal lip about one inch wide. At no time prior to the service of the 

tenure charges upon him was respondent made aware that D. W. ever complained that his 

desk had been kicked, and Roemmelt categorically denied ever kicking the desk as 

described either by J. G. or D. W. 

Roemmelt also noted he had fallen and fractured his left arm in early March 1986 

and, as a result, had to keep his arm in a sling. A report from his physician (Exhibit R-6) 

noted that the injury occurred on March 3, 1986, and that the patient was allowed to 

remove his left arm from the sling after March 17, 1986. Roemmelt demonstrated with 

the actual sling how it was used and said that he followed his doctor's advice. Although he 

could use the arm after removing it from the sling, It had no fiexibility or freedom of 

movement for some time. 

With respect to the J. G. headlock incident alleged in Charge 6, Roemmelt denied 

ever putting the child in a headlock or dragging him down either a hallway or any stairs. 

As far as the N. K. pencil sharpener incident was concerned (Charge 7) Roemmelt 

insisted that at no time did he ever grab any pencil sharpener from her hand or throw it 

across the room. Indeed, he denied ever throwing any object across the room in anger. 

He also pointed out that he was never accused of the pencil sharpener incident until 
charges were certified against him, and neither N. K., her mother, nor any administrator 

ever called him to talk about it. He did recall the parent-teacher conference in April 

1986 with B. K. and insisted he made a special effort during that discussion to understand 

N. K.'s difficulties and to make suggestions to both N. K. and her mother conceming the 
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problems. Since N. K.'s best friend had left the district, she had trouble fitting into a new 

group of girls and was unhappy over it. According to Roemmelt, he devoted a great deal 

of time at the conference discussing the matter and oCferlng his help in a variety of ways. 

He pointed out, as well, that he followed up with N. K. the next day, and, thereafter, 

made It a point to attempt tQ find out how she was feeling each day. At no time did he 

ever receive any negative feedback from the principal or the parents. 

With respect to Charges 1, 2 and 3, the Incident with G. J., Roemmelt explained 

that he brought a small bunny to class that day which his daughter had given him after a 

neighbor found it. He took it to his class that day because his daughter was going to have 

a substitute at her own school. Thus, respondent brought the rabbit in the shoe box where 

his daughter kept it and a high-intensity tensor lamp used to keep the rabbit warm. He 

described the lamp as having a base about two inches high and three inches wide. lt had 

an arm extending up, with a joint in the middle so that it could be adjusted. The top 

contained a circular reflector with a bulb in it. Since the lamp was metal, the reflector 

got hot after the bulb was on. 

Roemmelt explained that when he arrived at school. he put the shoe box and the 

lamp on a table in the front of his class. The table was against a wall, not far from an 

alcove, and he plugged the lamp into an outlet in the middle of the wall in the alcove. He 

normally used the table to keep his papers, etc., and the chair which he oiten used in front 

of the class was located next to it. Although the table was wobbly, the joints were loose, 

and the floor did slant, all four legs were always on the floor. 

The children arrived for class that day at about 8:55 a.m. Roemmelt made it a point 

to first close the classroom door behind him so he could talk to them in the hallway and 

explain that when they entered the room they would be seeing a small rabbit in a box on 

the table, being kept warm by a lamp. He cautioned them against touching or bumping 

the table because it might cause injury to the rabbit or to themselves'. The children later 

left homeroom class to go to another lesson, and then retumed and were on a break. By 

then, the lamp had been on for about two and one-half hours. G. J. went over to the table 

to look at the rabbit, and when Roemmelt saw him leaning on the table with his face close 

to the lamp, and the table beginning to shake with other children around, he spontaneously 
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reached over and pulled the boy away. As he described it, he moved over to the boy and 

put his right arm around him from the back, with his right hand on the left side of G. J.'s 

face. Roemmelt was holding a piece of chalk in his lert hand and held that hand against 

the boy's left shoulder as he pulled him to the side to remove him from danger. Roemmelt 

denied that he had G. J. in a "headlock" with increasing pressure or that he dragged him to 

the back of the room. As soon as he pulled the boy away from danger, Roemmelt let go of 

him with his right arm and with his left hand on the boy's shoulder walked him to his seat. 

Roemmelt insisted that his only intent was to remove G. J. from what he perceived to be 

a dangerous situation. He categorically denied that he challenged the boy about leaning 

on the table or that he had him in any sort of "headlock." He never observed finger marks 

or bruises on tha boy's body and does not believe he caused any physical damage to G. J. 

as a result of the incident. 

On cross-examination, Roemmelt maintained that he Is familiar with to- to 12-year

old children and agreed that it is up to a teacher to maintain discipline and control. He 

again denied the D. w. desk-kicking incident and insisted that he could not even kick a 

desk to make it move as much as one foot. With regard to N. K., he insisted he tried to 

help her overcome problems that she had because her friend had left. As far as he knew, 

she was never frightened of him or otherwise upset on any day that she left his class. 

With respect to his use of the sling, he agreed that although the injury to his left 

arm was a fracture, there was no bone displacement and that by May 1, 1986, he had 

stopped using the sling altogether. 

With specific regard to the G. J. incident, he again explained that he felt the 

circumstances called tor him Immediately to act without first addressing G. J., and that 

was the only time he had to do it the entire school year. He maintained that he did not 

"strike" the boy; he simply touched him on the back with his left hand while he had his 

right hand around the front of the boy and on the side ot his face as he pulled him back a 

step. As he put it, no particular force was exerted. He simply guided G. J. away from the 

scene and to his seat. G. J. did begin to wimper after he sat down, although Roemmelt 

did not see his face turn red. 
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DISCUSSION 

A. Procedural ls.<!ues 

Prior to reaching the merits of the case, it is necessary first to address two 

procedural issues raised by respondent which, he contends, require dismissal of the 

charges nJ.ed against him. One issue preserved in the prehearing order involves a claim by 

Roemmelt that the procedure followed by the Board with respect to the bringing of the 

charges against him violated the provisions of N.J.S.A. 18A:6-ll in that the statement of 

evidence which was supplied to the Board on May 12, 1986, was that of the principal, 

Martin Burne, who had no personal knowledge of any of the underlying circumstances. 

In support of the argument, Roemmelt points out that the charges which were 

submitted to the Board for consideration consisted merely of a statement of evidence 

executed by Burne which contained his recitation of information given to him by others, in 

certain interviews, together with unsworn statements by students and/or their parents. 

According to Roemmelt, since the "statement of evidence" is based upon information 

which does not include any evidence of which the affiant had personal knowledge, it, 
therefore, is procedurally defective. Roemmelt cites the decisions of the Commissioner 

in the cases of In the Matter of the Tenure Hearing of Peter Loria, OAL DKT. EDU 

646-84 (October 18, 1984), af!'d by Commissioner (November 29, 1984), and In the Matter 

of the Tenure Hearing of Nicholas Demetrius, OAL DKT. EDU 6466-82 (September 9, 

1983), (decided October 21, 1983) in which tenure charges were dismissed on the grounds 

that the allegations, as here, were based upon hearsay evidence alone. 

Although the Board's posthearing brief does not even address the issue, and 

respondent's brief does not mention it, my research has disclosed a more recent and 

particularly apt decision of the Commissioner, Board of Education of the Town of West 

New York v. Apkarian, OAL DKT. EDU 2896-85 (August 13, 1985) rev'd by Commissioner 

(September 27, 1985), affirmed State Board (September 3, 1986). 1n that case, the 

administrative law judge granted a motion to dismiss tenure charges of inefficiency upon 

the grounds that the "statement of evidence" filed with the Board consisted merely of a 

series of unsworn documents contained in the Board's records, According to the 
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administrative law judge, the requirements of N.J.S.A. 18A:6-11 were not met since the 

documentation which the Board acted upon did not constitute "a written statement of 

evidence under oath." Thus, citing the decision in Loria, the administrative law judge 

determined that it is the evidence recited in "the statement under oath" which must be 

based upon the personal knowledge of the affiant, and such evidence must not be based 

solely upon hearsay. 

The initial decision in Apkarian which recommended dismissal of the charges was 

rejected by the Commissioner. He held that pursuant to N.J.S.A. 18A:6-ll, the written 

statement of evidence under oath need not be the equivalent of "supporting evidence." 

Rather, at the preliminary stage of tenure proceedings involving submission of evidence to 

the Board, the essential inquiry is whether or not the charges "are predicated on actual 

reported information." As the Commissioner went on to point out, "[n) owhere in the 

statute does it require, however, that each piece of evidence presented to the Board for 

its consideration need be taken under oath nor that the person bringing the charge must 

have personal knowledge of the facts." Apkarian, at 12. 1n reaching his determination to 

reject the recommendation of the administrative law judge, the Commissioner also 

analyzed the decisions in the Loria and Demetrius cases and distinguished both of them as 

follows: 

Neither Loria nor Demetrius is helpful because neither sets forth 
what a statement of evidence, under oath, should contain. 
Demetrius is a stipulation agreement; there is no language in the 
decision related to the statement of evidence. Loria, relying on 
Demetrius,. merely affirms the determination of the ALJ that the 
board failed to comply with the procedural requirement of N.J.S.A. 
18A:6-U. The ALJ in Loria fowid that "no statement of evidence 
under oath was submitted based on the personal knowlege of the 
affiant." ••• The Commissioner agrees with the ALJ in that ease 
that the absence of any statement of evidence was a fatal naw 
warranting the dismissal of tenure charges. However, the 
Commissioner does not agree with the ALJ in Loria or herein that 
a written statement of evidence under oath miiS'i'be predicated on 
the personal knowledge of the individual who is bringing the charge 
to the Board's attention for certifying tenure charges. Were such 
personal knowledge of the facts a prerequisite for preferring 
tenure charges, the burden placed upon a school district would be 
insurmountable since the actions providing the bases of the charges 
often occur outside the personal knowledge or purview of the 
individual bringing such charges to the Board's attention. 

Apakarian, at 13-14. 
-13-
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In view of the Commissioner's language in Apkarian, which not only distinguishes but 

in some respects criticizes the Demetrius and Loria determinations, and further in view of 

the fact that the State Board affirmed the decision of the Commissioner, it is elear that 

the claim by Roemmelt in which he seeks dismissal of the tenure charges against him in 

this ease because~ 18A:6-11 has been violated must be decided in favor of the 

Board. Burne's affidavit and its attachments were adequate evidence upon which the 

Board could act. 

The other procedural issue raised by Roemmelt with respect to a dismissal of 

charges has to do with his contention, already adverted to, that his acquittal in the 

municipal court of the simple assault charge should on the ground of collateral estoppel 

result in a dismissal in these proceedings of Charges 1, 2 and 3 which concern the 

allegations made by G. J. 

In his brief, counsel for Roemmelt maintains that all of the essential facts 

surrounding the three charges involving G. J. were fully and completely litigated in the 

municipal court, which in dismissing the complaint determined that the actions of the 

teacher with respect to his use of physical force were justified, and that collateral 

estoppel bars consideration of the subject charges. 

A copy of the summons and complaint served on Roemmelt was admitted into 

. evidence in the proceedings before me (Exhibit R-2). It alleged that Roemmelt did 

"attempt to ••• purposely, recklessly and knowingly [ eause] bodily injury to [G. J.] a 

child of 11 years specifically by: hitting child with fist and then putting child In headlock, 

in violation of: ~ 2C:12-l(a)(l)" (Exhibit R-2). The cited statute provides that a 

person may be guilty or a simple assault it he attempts to cause or purposely, knowingly 

or recklessly eauses bodily injury to another. In dismissing the charge against Roemmelt, 

the municipal court judge speeitically determined that based upon the evidence he heard 

in the case, Roemmelt's action with respeet to G. J. was justified since the defendant 

reasonably considered that the child was in danger. Thus, according to the municipal 

court judge, Roemmelt was not angry or out of control when he acted on the day in 

question. As be put it: "A person angry, out of control, would probably have not acted in 
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that way, but I think there's no question that, that [G. J.] was struck and pulled away, ah, 

although I think it's for a different reason than [G. J.] thinks It was" (Exhibit R-1, p. 

147-14 to- 18). 

In support of the motion to dismiss, counsel cites the unr~ported decision in the case 

of In the Matter of the Application of the Licensure of Nicholas Andrian to Practice 

Medicine In the State of New Jersey, (N.J. App. Div., July to, 1986, A1058-84T7) 

(unreported). I brought that opinion to the attention of counsel at the hearing, and I have 

studied it closely and continue to beUeve, as I stated during the course of oral argument, 

that it supports rather than precludes the pursuit of Charges 1, 2 and 3 in this ease. 

Andrian holds that where an issue has been fully and fairly litigated in another action, the 

doctrine of collateral estoppel may be applied to preclude relitigation of that issue in a 

subsequent administrative proceeding. The basic principle which must be taken into 

account in determining whether to apply the preclusion involves a common sense 

balancing of the essential futility and wastefulness in doing the same thing all over again, 

against the practicality of measuring the goal sought to be achieved by the respective 

hearings.4 Indeed, in the Andrian decision itself, the court specifically referred to and 

distinguished the decisions in In re Darcy, 114 N.J. Super. 454 (App. Div. 1971) and Sabia 

v. City of Elizabeth, 132 N.J. Super. 6 (App. Div. 1974). Both of those eases stand for 

the proposition that the acquittal of a defendant in a criminal ease does not automatically 

provide him with the benefit of an estowel when a later administrative agency action is 

brought which involves the same underlying facts since the quantum of proof in the 

criminal action is decidedly different and higher than that required in the administrative 

agency proceedings. 

4In this respect, it is not inappropriate to mention that even though the prehearing order 
which I entered in this ease on September 5, 1986 expressly anticipated that respondent 
would move prior to the hearing to dismiss the first thr e charges. at least, based upon his 

separate defense of collateral estoppel. and thereby achieve the very avoidance o! 
"wastefulness in doing the same thing all over again," counsel chose not to so move until 
the [irst day of the hearing. 
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It seems clear to me that a review of all of the pertinent factors leads inexorably to 

the conclusion that in a tenure hearing of this sort, wherein charges of unbecoming 

conduct involving physical action against students of tender years is involved, the 

acquittal of the teacher in a municipal court proceeding does not stand as a bar to the 

Board's pursuit of the tenure charges since the policy considerations which support review 

by the Commissioner of tenure matters, generally, and those involving alleged unjustified 

physical action against students, in particular, are to be given paramount consideration. 

!h The Merits 

Having rejected the two procedural arguments raised by Roemmelt with respect to 

dismissal of the tenure charges certified against him, I will now address the "merits" of 

the case. In this respect, I agree, of course, with the fundamental principle cited by 

Roemmelt that the testimony of child witnesses must be viewed with extreme caution, 

and that in some instances it may be dangerous to use such testimony against a teacher. 

~ !!.:lb School District of Red Bank v. Williams, 3 N.J.A.R. 237, 244 (1981), and cases 

cited therein. In this ease, the various child witnesses were only 11 or 12 years old and I 

made a special effort to pay close attention to their credibility, taking into account their 

ages and whatever biases they might have in the matter.S On balance, I found them to be 

perfectly competent and, in some instances, particularly convincing in terms of 

credibility. 

Charges 1, 2 and 3 involve allegations that Roemmelt did "strike a male pupil," did 

"shove a male pupil" and did "place a single headlock on a male pupil." All allegations 

relate to the G. J. incident. Having had the opportunity to carefully observe G. J. during 

the course of his testimony and. to consider the testimony, as well, of J. G., D. W. and 

A. H., I entertain no doubt that Roemmelt's conduct on the day in question was 

"unbecoming" as alleged. It is undisputed that as G. J. leaned !>Ver and touched the table, 

5Each minor was first questioned by me prior to being examined and cross-examined, and 
each attorney was afforded an opportunity, as well, to conduct a voir dire. 
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Roemmelt quickly moved over to him and, without warning, struck him on the back with 

his open hand, placed his right arm around his head and rapidly moved him several feet 

away from the site to another part of the room without any preliminary oral admonition 

or other similar effort to alert Q. J. of any perceived threat to his safety or that of 

others. The actions taken by Roemmelt and the force he used were inappropriate under 

the circumstances. 

I do not entertain any doubt that the force used by Roemmelt was excessive, as 

demonstrated by the appearance of red finger marks on G. J.'s back 15 or so minutes 

following the incident. Two other male students corroborated the presence of the 

physical manifestation of the striking, and I believe their testimony. The fact that G. J. 

did not go to the nurse or otherwise complain immediately to anyone in authority about 

the actions by Roemmelt does not, in my judgment, take away from the fact that the 

teacher acted improperly. A student need not suffer a bruise or have to see the nurse or a 

doctor in order for a charge of this sort to be sustained. Clearly, Roemmelt did strike and 

shove G. J., and did use excessive force by placing his arm around his head and pulling him 

several feet from the table. Whether or not Roemmelt's actions also constituted a 

violation of the criminal laws Is not relevant; under the circumstances here they did rise 

to the level of unbecoming conduct as charged against him. I must also reject his claim 

that G. J. and his two fellow male students overstated his actions, or lacked credibility 

with respect to the red marks that they observed on G. J.'s body. To the contrary, all 

~hree students, and A. H. as well, were entirely credible and Roemmelt's version of the 

events does not dictate a contrary conclusion. 

With respect to Charge 5, which alleged that Roemmelt kicked the desk of D. w. 
into the boY's side, there Is some degree of inconsistency with regard to the Board's own 

evidence. Although both D. W. and J. G. maintained that Roemmelt did kick D. w.•s desk, 

the surrounding circumstances and the exact nature of that kicking are ambiguous. 

According to D. W., Roemmelt kicked the leg of the desk, causing it to move along the 

fioor and into his right rib area. No part of the desk appears to have lifted off the noor, 

insofar as D. W. could recall. On the other hand, J. G. claimed with respect to the same 

Incident that Roemmelt kicked the front lid of the desk causing it to rise orr the noor and 

to hit D. W. For his part, Roemmelt denied ever kicking D. W.'s desk, or any 
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other desk, in anger and stated that if his body ever came in contact with a student's desk, 

it was unintentional and probably occurred while he was uncrossing his legs while seated in 

the front of the class, or otherwise moving in the vicinity of the desk. He insisted that at 

no time did he ever act in anger with regard to kicking any desk. 

Although the testimony of D. W. and J. G. is at variance with respect to the precise 

nature of the incident, I find that the act of kicking the desk, causing it to move into 

D. W., did occur. Although the circumstances might have been as D. W. described and not 

as blatant as J. G. maintained, the kicking did take place and it does constitute conduct 

unbecoming a tenured teacher. Having observed D. W. and J. G. during their testimony, I 

am convinced they were credible witnesses, and the presence of certain inconsistencies 

between their versions does not require rejection of the basic event of the kicking itself. 

With respect to Charge 6, which alleged that Roemmelt placed J. G. in a "headlock," 

the evidence of unbecoming conduct is extremely tenuous. J. G., himself, observed that 

he was placed in a "light headlock" while he and Roemmelt were walking from the 

homeroom class and J. G. did not feel upset by the incident. Another witness, A. H., also 

described Roemmelt's having put J. G. in a headlock while they were walking in a hallway, 

but she believed Roemmelt was "just joking." Roemmelt denied the incident altogether. 

Moreover, there was, as well, a variance in the testimony given by J. G. at the municipal 
court hearing and in the proceedings before me with regard to where the alleged incident 

actually took place. Given the weaknesses surrounding the precise nature of the incident, 

I believe that this charge must be dismissed. While placing a ID- or 11-year-old male 

student in a headlock is certainly not to be condoned, both J. G. and A. H. were of the 

opinion that when the incident occurred (assuming it even did), It was done In a friendly, 

almost jocular fashion. I do not believe that under those circumstances a finding that the 

conduct was unbecoming can be supported. 

The final charge against Roemmelt (Charge 7) stems from the allegation by N. K. 

that he grabbed a pencil sharpener from her hand and threw it forcefully to the floor, 

causing it to break. Having had the opportunity to hear N. K.'s and respondent's testimony 

with respect to the incident, I am convinced that it occurred essentially as N. K. 

described. She struck me as a young person who was quite credible and not fabricating 
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her version of the event at an. l believe her testimony that Roemmelt grabbed the item 

from her open hand and threw it forcefully to the floor causing the blade to break off. I 

also believe her when she said that respondent had an angry facial countenance when he 

committed the act and that she was upset by the event. While Roemmelt denied that the 

incident ever took place- and insisted that he never threw an Item in his cliiSSI'oom except, 

perhaps, to throw some scrap paper into the wastebasket, I must reject his testimony in 

this regard. While I do not dispute that he may have made efforts to help N. K. with some 

socialization problems she was having in class, this does not, in my judgment, detract 

from the essential credibility of her firm recollection or the pencil sharpener incident. 

Accordingly, by way of summary, based upon the evidence presented to me, I have 

determined that the Board has proved by a preponderance of the credible evidence the 

allegations contained in Charges 1, 2, 3, 5 and 7. Charge 4 was previously withdrawn and 

Charge 6 should be dismissed. 

PINDINGS OF PACT 

Accordingly, I herewith make the following specific findings of fact: 

1. Respondent, Ronald E. Roemmelt, is a tenured teaching staff member who has 

been employed by the respondent, Board of Education of Washington, for 

approximately 16 years. 

2. On or about May 1, 1986, respondent brought a baby rabbit to his homeroom 

class in a shoe box and put it on a table. He also placed on the table a tensor

type lamp which extended above the box. 

3. On that same date, prior to his class going into t.he room, Roemmelt advised 

the students of the presence of the baby rabbit and cautioned them about 

putting their hands on the table since it was not steady. 

4. Later that day one of the students, G. J., during the course or a break between 

lessons, walked over to the table to look at the baby rabbit. 
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s. G. J. placed his fingertips on the table and leaned toward the box and the 

lamp. At that point, Roemmelt moved quickly over to G. J. and without any 

prior oral warning, pushed him away from the table, struck him on the back or 

shoulder with his open hand, grabbed him around the head with his right arm in 

a headlock and pull,ed him at least 15 or 20 feet away while tightly maintaining 

his grip. 

6. As a result of this action, G. J. became very upset and suffered sufficient pain 

to cause him to cry. 

7. 1n addition, as a result of the striking, red finger marks appeared on G. J.'s 

back or right shoulder after the incident, which marks were personally 

observed by two other students, J. G. and D. W. 

8. On or about April 30, 1986, Roemmelt, without provocation or explanation, 

kicked the desk of a male pupil, D. W ., causing it to move a short distance 

along the noor and into the right rib area of D. W. D. w. suffered no pain as a 

result of the incident. He was not bruised or otherwise physically harmed. 

10. Sometime during March or April 1986, respondent, without provocation, 

grabbed a pencil sharpener from the hand of N. K., a ten-year-old female 

pupil, and threw it forcefully to the fioor causing it to break. This action was 

upsetting toN. K. and she was put in fear of Roemmelt at the time it occurred 

and thereafter. 

PENALTY 

1n view of the foregoing discussion and findings of fact in which I have determined 

that five of the six charges of unbecoming conduct against Roemmelt have been proved, 

the remaining question is what penalty should be Imposed upon him as a result of my 

determination. In this respect, the Board cites several decisions of the Commissioner 

involving use of physical force by tenured employees against pupils which led to their 
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dismissal. ~ !:K:.• In the Matter of the Tenure Hearing of Nancy Simonic, OAL DKT. 

EDU 73D-85 (July 3, 1985), rev'd by commissioner (August 23, 1985), aff'd by State Board 

(Jan. 10, 1986). In that case, a teacher threw a pair of pliers across a room which struck 

and injured a student. Although the administrative law judge determined that a lengthy . 
suspension without pay was appropriate for that conduct, the Commissioner overruled the 

judge and ordered dismissal of the teacher. According to the Board in this case, 

Roemmelt's conduct was similar to that of Simonic and, in some respects, arguably even 

more serious given the age and grade level of the pupils here involved. 

The following language of the Commissioner is the polestar for consideration of an 

appropriate penalty in this case: 

••• [T] eachers ••• are professional employeeS to whom the 
people have entrusted the care and custody of tens of thousands of 
school children with the hope that this trust will result in the 
maximum educational growth and development or each individual 
child. This heavy duty requires a degree of self-restraint and 
controlled behavior rarely requisite to other types of 
employment. • • • Those who teach do so by choice, and in this 
respect the teaching profession is more than a simple job; it is a 
calling. See, In the Matter of the Tenure Hearing of Jacque L. 
Sammons, 1972 ~ 302, 321. 

No reasonable person can dispute the salutary notion that children sent to our public 

schools are entitled to be protected against the untoward usa of physical action against 

them by teachers or anyone else. Sadly, however, such incidents do occur, and when they 

do, as here, a consideration of many factors is necessary when determining an appropriate 

sanction. For example, was the incident isolated and unrelated to other conduct or was it, 

to the contrary, symptomatic of a regular pattern. Did the incident or incidents 

demonstrate a lack of self-restraint and self-control and an element ot deliberate cruelty 

or viciousness? Was the action deliberate and premeditated or spontaneous? In addition, 

consideration must also be given to whether or not the attitude of the teacher can be 

corrected so that there will be no likelihood of any reoccurrence and a reasonable 

prognosis can be offered pertaining to whether the teacher can continue effectively to 

perform in the school system. These and other elements must be taken into account when 

deliberating upon the penalty portion of a tenure matter such as this. 
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A particularly instructive decision in this regard is the case of In the Matter of the 

Tenure Hearing of Nogaki, OAL DKT. EDU 1942-82 (August 8, 1983) rev'd by 

Commissioner (Sept. 26, 1983), rev'd by State Board (April 6, 1984). In Nogaki, a physical 

education teacher was found to have punched two ninth graders in the chest during gym 

classes when they refused to follow the teacher's directives• The incident was very short. 

Following a hearing, the administrative law judge determined that the actions alleged to 

have been committed by the teacher did take place and constituted unbecoming conduct. 

However, taking into account all of the surrounding circumstances, particularly that the 

teacher did not demonstrate a total lack of self-control or intend to cruelly or viciously 

inflict physical pain, the administrative law judge concluded that forfeiture was not 

appropriate and recommended that denial of a salary increment for the school year and 

forfeiture of one month's salary was adequate punishment. The Commissioner rejected 

the recommendation and ordered Nogaki's removal. However, on appeal, the State Board 

of Education reversed the Commissioner and reinstated the findings and conclusions of the 

administrative law judge. In reaching that result, the State Board recognized, at the 

outset, its "great obligation to protect the children of this State from corporal punishment 

and a concomitant obligation to remove unfit teachers from the classrooms." ~at 3. 

Nevertheless, in view of the 13-year service to the school district by Nogaki without prior 

disciplinary action, It was the opinion of the State Board that his acts were not so 

egregious as to warrant his dismissal. In expressing that view, the State Board noted that 

the test in matters of this kind was set forth by the Superior Court, Appellate Division in 

an unreported decision in Board of Education of the City of East Orange v. Thomas 

Tiefenbacher, (N.J. App. Div., December 5, 1983, 594-84T6, Al65-82T3) (unreported). 

The decision in Tiefenbaeher, which also quoted from the prior case of In Re Fulcomer, 93 

N.J. Super. 404 (App. Dlv. 1967), analyzed the unbecoming conduct in light of many of the 

factors which I have adverted to. above and stressed that in the exercise of discretion with 

respect to the question of penalty, it is not appropriate to stress one factor over another. 

Thus, given the single, isolated nature of Nogaki's action, the State Board found dismissal 

to be an unreasonable and excessive exercise of the Commissioner's discretion. 

Essentially, the physical contact caused no serious harm, there was no showing of 

premeditation or specific intent, and there was no showing that the teacher had a 

propensity for violence. 
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Bearing in mind the principles articulated in Nogaki and other cases cited therein, 1 

do not believe that the severest form of penalty, dismissal, is warranted in this case. The 
respondent has served in the school district for 16 years, and there is no indication in the 

record of any prior disciplinary action having been taken against him. I had a full 
opportunity to observe him during the course of his testimony, and while I made findings 

• 
of fact which reject certain portions of his testimony on credibility grounds and concluded 

that he did conduct himself in an unbecoming fashion, I am convinced, nevertheless, that 

continuing to permit him to teach would not have a deleterious effect on the maintenance 

of discipline or the proper administration of the school system by the Board. The most 

flagrant of his acts seems to me to involve the G. J. incident, and while there was a clear 

overreaction and the use of excessive physical foree with respect to the events of that 

day, Roemmelt did not act out of any preconceived plan to inflict harm and likely did 

have the interests of G. J. at heart when he moved quickly to pull him away from the spot 

where he had been standing. The particular manner in which he acted was unbecoming. 

Nevertheless, under all of the circumstances, it did not rise to the level of concern which, 

for example, was found in the Simonie case. 

The incident wherein 1 found Roemmelt to have kicked D. W.'s desk into his side 

was, as I mentioned heretofor, somewhat innocuous. Teachers should not be permitted to 

kick or otherwise move desks into the sides of pupils, and, for that reason, I found th.e 

charge to have been proven. However, the particular nature of the incident does not 

require a penalty as serious as removal. 

Finally, while the incident wherein Roemmelt gi-abbed the pencil sharpener from 

N. K.•s hand and threw it to the fioor is distressing and in combination with the other 
findings does reveal a teacher who is not always able to keep his temper under control, 

that event, too, does not either alone or in combination justify his dismissal. Given all of 

the factors which I have mentioned, I am convinced that an appropriate penalty in this 

ease need not include Roemmelt's dismissal. However, because more than one incident 

was involved and there was excessive force used during each of them, a substantial 

message must be delivered to this teacher regarding what he has done and to serve as a 

warning against future lapses in his conduct. To that end, I recommend to the 

Commissioner that the following penalty be imposed in this matter: 
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(1) That respondent shall be deemed to have forfeited the 120 days' pay withheld 

from him when he was suspended and charges were certified by the Board to 

the Commissioner; and 

(2) That the sal8.1'y Md/or adjustment increment to which respondent otherwise 

would have been entitled for the 1986-87 school year be withheld; and 

(3) That, in addition, respondent shall forfeit two/tenths or 20 percent of his 

1986-87 salary. 
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This reeommended decision may be affirmed, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCA110N, SAUL COOPERMAN who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

DATE 

DATE 

I hereby PILE this Initial Decision with SAUL COOPERMAN for consideration. 

C5 .? £~ STEPHE~, ALJ 
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IN THE MATTER OJ:' THE TENURE · 

HEARING OF RONALD ROEMMELT, COMMISSIONER OF EDUCATION 

SCHOOL DISTRICT OF THE BOROUGH OF DECISION 

WASHINGTON, WARREN COUNTY. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The parties filed exceptions 
to the initial decision within the time prescribed by N.J .A. C. 
l:l-16.4a, b and c. 

The Board's exceptions focus on the penalty meted to 
respondent. Citing a panoply of tenure cases including Redcay v. 
State Board of Education, 130 N.J.L. 369-371 (Sup. Ct. 1943), aff'd 
131 N.J.L. 326 (E.&.A. 1944); rn-the Matter of the Tenure Hearing of 
Thomas Molineux, School District of the Township of Medford, decided 
by the Commissioner on remand August 8, 1986; In the Matter of the 
Tenure Hearing of M. William Cowan, School District of the Borough 
of Bernardsville, decided by the Commissioner January 15, 1986, 
aff • d State Board September 3, 1986; and In re Fulcomer, 93 N.J. 
Super. 404 (App. Div. 1967) {1967 S.L.D. 201), the Board contends 
strongly as follows that respondent should be dismissed from his 
tenured position: 

Each of the incidents of unbecoming conduct found 
to have been perpetrated by Respondent exhibited 
his predilection for violent physical outbursts 
when confronted with minor deviations from his 
instructions. He was dealing in each instance 
with fifth grade children. He was never 
physically assaulted. He was never openly and 
defiantly disobeyed by the students. He 
consistently "failed to exhibit the self-control 
and patience required in working among public 
school pupils." Cowan, supra. 

The setting of the incidents - a fifth grade 
classroom; the absence of provocation; the use of 
excessive force; the obvious intent to punish the 
students for minor transgressions, the fact that 
the use of excessive force was not limited to a 
single incident are all salient factors. 

(Board's Exceptions, at p. 8) 

For these reasons, the Board argues that respondent should be 
dismissed for lack. of the self-restraint necessary for interaction 
with primary grade children. 
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Respondent's exceptions are a verbatim recitation of his 
post-hearing brief, supplemented by the following points. 

Relying on the transcript of the criminal proceedings 
conducted in Municipal Court which were based upon the same facts as 
those averred in Charges 1, 2, and 3 of the tenure charges herein, 
respondent takes strong exception to the ALJ's having found J.G. (a 
classmate and witness) credible concerning Charges 1, 2 and 3. In 
Point I of his post-hearing brief and also, in his exceptions, 
respondent claims that "Petitioner has failed to meet its burden of 
proof, necessitating dismissal of the charges." (Respondent's 
Exceptions, at p. 9) Ignored by the ALJ, respondent posits in his 
exceptions, is "the fact that at the Municipal Court hearing, barely 
six weeks after the alleged incident, [J.G.] testified that nothing 
happened in the class between Roemmelt and G.J." (Respondent • s 
Exceptions, at p. 12) Referring to the transcript of the criminal 
matter at pages 73-74, respondent states, "the inescapable 
conclusion is that [J .G. J either perjured himself on this issue 
before the Municipal Judge or the A.L.J. Respondent asserts that 
(J. G. 's] Municipal Court testimony was true and, that his testimony 
before the A.L.J. was created. In any event, the testimony in both 
hearings is mutually exclusive." (Respondent's Exceptions, at p. 14) 

Further, respondent avers in exceptions that the ALJ had no 
evidence before him to find that respondent was guilty of unbecoming 
conduct on Charge 5, wherein it is averred respondent kicked a desk, 
injuring a child. He challenges the AW 's use of the word "guess" 
in stating that "it was D.W. 's guess that the incident occurred 
because shortly before he had gone the wrong way down a fire escape 
during a fire drill." (Id., at p. 15) (emphasis in text) 
Respondent avers that tenure charges require "more than guesses on 
the part of children. There is nothing in the record that can lead 
to the conclusion as found by the A.L.J. that Roemmelt in anger 
intentionally kicked any desk." (Id., at p. 15) 

Further, respondent requests that the Commissioner consider 
the entire testimony of J.G. Respondent avers J.G. lied with 
respect not only to Charges 1, 2 and 3, but also with respect to 
Charge 6. Since Charge 6 was dismissed by the ALJ because of 
"weaknesses surrounding the precise nature of the incident," 
respondent avers that Charge 5, the incident involving respondent's 
alleged kicking of a desk, must also fall because of the 
unreliability of J .G.'s testimony both at the tenure hearing and at 
the criminal hearing. Respondent reiterates that Charges 6 and 7 
did not happen, and that he used reasonable physical force to 
protect G.J., thus compelling the dismissal of Charges 1, 2 and 3. 
Accordingly, respondent claims, the Board did not meet its burden of 
persuasion, and all charges must be dismissed. 

As to Point II of respondent's post-hearing brief and 
exceptions, which avers that "the charges must be dismissed on the 
basis of the improper statement of evidence submitted by [Principal] 
Hartin Burne" (Respondent's Post-Hearing Brief, at p. 15; 
Respondent's Exceptions, at p. 18), respondent adds in exceptions 
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the argument that In the Matter of t:he Tenure Hearing of Charles 
Apkarian, West New York, dec1ded by the Commissioner September 27, 
1985, aff'd State Board September 3, 1986 is distinguishable from 
the instant matter. Respondent avers that Burne's statement of 
evidence under oath contains no evidence that meets the residuum 
rule. Secondly, respondent avers that 

the suggestion that the burden placed upon the 
Board of Education in obtaining evidence, i . e. , 
sworn statements, would have been insurmountable, 
is preposterous. All that was necessary was to 
have statements prepared submitted to the wit
nesses and signed under oath by the witnesses. 
No burden is added. If the ALJ is correct, the 
Commissioner of Education is approving ineptness 
and laziness. This the law does not permit. 

(Respondent's Exceptions, at p. 21) 

Respondent claims on this basis the tenure charges are improper and 
should be dismissed. 

Point III of respondent's post-hearing submission and his 
exceptions state: "Collateral estoppel bars the Board and the 
Commissioner from adjudicating Charges 1, . 2 and 3." (Respondent • s 
Exceptions, at p. 22) Respondent argues that the ALJ either 
misperceived or misunderstood his argument. He states that he did 
not assert, nor does he herein, that the acquittal in a Municipal 
Court proceeding bars a board's pursuit of tenure charges. Rather, 
respondent contends that "the Municipal Court's finding of fact that 
he used justified, reasonable physical force to protect a child who 
Roemmelt perceived was in danger, is binding upon the Commissioner 
of Education." (Respondent's Exceptions, at pp. 25-26) To reach 
his conclusion, the AW, by necessity, had to find that respondent 
used unjustified physical force, contends respondent. 

Since the testimony and evidence in both cases 
was substantially identical and the law of 
justification and corporal punishment have the 
same policy consideration, this he could not do. 
That is what the Municipal Court Judge found. 
The A.L.J. is erroneous on this issu~. Charges 
1, 2 and 3 must be dismissed. 

(Respondent's Exceptions, at p. 26) 

Respondent urges that the tenure charges be dismissed in their 
entirety. 

Upon his careful and independent review of the record 
before him, which, it is noted, does not include a transcript of the 
OAL tenure hearing below, the Commissioner affirms the decision of 
the Office of Administrative Law, with modification as to penalty, 
for the reasons that follow. 
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Initially, the Commissioner will address the procedural 
issues raised herein. The Commissioner is in accord with the AW 
that the Statement of Evidence under oath, upon which the 
certification of charges was predicated in this matter, represents 
sufficient evidence upon which the Board could have made its 
determination to certify the herein charges to the Commissioner. 
The Commissioner rejects respondent • s contention that there is no 
residuum of reliable evidence contained herein for the same reasons 
that the statement of evidence in Apkarian, supra, was deemed 
adequate. In the instant matter, concerning Charges 1, 2 and 3, the 
children involved were brought before the principal within 24 hours 
of the alleged incident, at which time their oral and written 
statements were taken. Later, other allegations, which formed the 
basis of Charges 4-7 were brought to the principal's attention by 
way of signed letters from parents. Similarly, in Apkar ian, the 
basis upon which the statement of evidence under oath was submitted 
by the superintendent to the board was a series of unsworn letters 
and accident reports. Judge Stephen Weiss, in the instant 
proceedings, summarized cogently the Commissioner • s and the State 
Board's position on the sufficiency of the evidence contained in 
statements of evidence under oath relating to both Apkarian and the 
instant matter. See Initial Decision, ante. The Commissioner finds 
no distinguishing facts in the instant matter from those considered 
in Apkarian and, thus, finds no merit in respondent's exception 
suggesting that there was no residuum of competent evidence herein. 

Concerning respondent 1 s second procedural issue respective 
to a dismissal of Charges 1, 2 and 3 because they are barred by the 
doctrines of res judicata and estoppel, the Commissioner again 
agrees with and adopts as his own the AW 1 s analysis as found on 
pages 15-16. In accord with his duty pursuant to N.J.S.A. 18A:6-10 
et ~. and relying upon such case law as In the Matt r of the 
Tenure Bearin of Arlene Dusel School District of t u h of 
Sayrev11le, 1978 S. 526, aff 1 d State Board 1979 S 55 and 
In the Matter of Tenure · of Jac ue Sammons School 
D1str1ct of Black se P1ke onal, 1972 S.L.D. 302, the 
Commus1oner adds to the ALJ' s 1scuss1on that filliO way is the 
"Municipal Court's finding of fact that [respondent] used justified, 
reasonable physical force to protect a child who Roemmelt perceived 
was in danger , *** binding upon the Commissioner of Education." 
(Respondent's Exceptions, at p. 25} On the contrary, in the 
Commissioner • s view, there are many actions, which if presented 
before a court -- either criminal or civil -- would not result in 
the imposition of a penalty under the appropriate standard of review 
of the trial court, were the occurrence demonstrated. However, if 
presented to the Commissioner for his review of the matter from the 
special perspective of the behavior expected of teachers, the 
samesaid conduct might very well constitute conduct unbecoming a 
teacher, if proven. While the transcript of the criminal 
proceedings conducted by a municipal court judge developed upon the 
same facts as averred in Charges 1, 2 and 3 of the tenure hearing 
herein and the judge • s determination on those facts stand for the 
proposition that respondent's behavior did not rise to the level of 
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criminal conduct, it may not be interpreted to stand for the 
proposition that respondent's behavior could not constitute conduct 
unbecoming a teacher. His conclusion as to respondent's motivation 
in those circumstances does tend to reinforce, however, the ALJ' s 
judgment that it was not respondent • s intent to inflict pain and 
suffering on G.J. Therefore, the Commissioner adopts as his own the 
conclusion of both the Municipal Court Judge and the Administrative 
Law Judge that respondent demonstrated no specific intent or 
premeditation to inflict harm upon G.J., he having assigned ,the 
testimony adduced at each proceeding appropriate weight under his 
standard of review. In all other regards, he adopts the findings of 
fact and conclusions of Law of the ALJ regarding Charges 1, 2, and 3. 

As to the remun1ng issues. Charges 5, 6 and 7, 
respondent's exceptions aver that witnesses' testimony at the tenure 
hearing differed from that adduced at the criminal proceeding. 
Thus, respondent avers, relying upon the testimony taken at the 
criminal proceeding, the ALJ's credibility determinations were in 
error, requiring the dismissal of the tenure proceedings. In the 
absence of specific references of the testimony from a transcript of 
the hearing below which specifically delineate such alleged errors, . 
the Commissioner adopts as his own the findings as espoused by the 
ALJ on pages 19-20 of the initial decision. N.J.S.A. 52:14B-10 

However, notwithstanding the Commissioner's adoption of the 
AW's findings of fact and conclusions of law herein, including 
Judge Weiss • reasoning as stated at pages 20-23, he does not agree 
that the penalty assigned is entirely appropriate. Rather, in light 
of the totality of the circumstances herein, and considering also 
the conclusions of the Municipal Court Judge, the Commissioner finds 
and directs the following penalty: 

1. forfeiture of the 120 days• pay withheld 
from respondent when he was suspended and charges 
were certified by the Board to the Commissioner; 
and 

2. forfeiture of the salary and adjustment 
increments which respondent would have received 
for the 1986-87 school year. 

Accordingly, the recommended report and decision of the 
Office of Administrative Law is adopted with modification. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

April 15, 1987 

Pending State Board 

890 

You are viewing an archived copy from the New Jersey State Library.



·-------------------------------· ··· 
You are viewing an archived copy from the New Jersey State Library.



You are viewing an archived copy from the New Jersey State Library.




