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State nf New Jeraey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 5695-88
AGENCY DKT. NO. 209-7/88

D. J. and D. J, on behalf
of their son M. J.,

Petitioners,
\2

BOARD OF EDUCATION OF THE

BOROUGH OF MENDHAM, Morris
County,

Respondent.

D. J. and D. J., petitioners, pro se

Ellen 8. Bass, Esq., for respondent
(Rand, Algeier, Tosti, Woodruff & Frieze, attorneys)

Record Closed: November 23, 1988 } Decided: November 28, 1988
BEFORE: WARD R. YOUNG, ALJ:

Petitioners, parents of a pupil attending the Mendham Borough public schools,
seek a declaratory judgment invalidating the dress code requirements imposed on 8th
grade pupils for an annual field trip (trip) to Washington, D,C. on the basis of arbitrariness
and ynreasonableness.

The Board argues that the requirements at issue are imposed as a valid exercise

of its statutory and discretionary authority pursuant to N.J.S.A. 18A:IL1 and are neither
arbitrary or unreasonable,

New Jersey Is An Faual Opporainity Employer
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The matter was transmitted to the Office of Administrative Law as a contested
case on August 1, 1988 pursuant to NJ.S.A. 5%:14F-1 et seq. A telephonic prehesring
conference was held on October 14, 1988 during which the parties agreed to submit the
matter for declaratory judgment. A briefing schedule was incorporated in the Prehearing
Order and the record closed on the established date for petitioners’ reply brief, which was
November 23, 1988.

STIPULATION OF FACTS

The following facts were stipulated during the October 14 conference,
incorporated in the Prehearing Order entered on that same date, and are adopted herein
as FINDINGS OF FACT

L Petitioners did not plead financial hardship at the time it learned of
dress code requirements for the Washington trip.

2. Petitioners' son, M.J., is not a classified pupil.

3. No relief is sought for their son, M.J., as he perticipated in the
Washington, D. C. field trip during Spring 1988,

4.  Relief from the requirement is sought through declaratory judgment
in the interest of petitioners' younger children.

THE "POLICY™

Courmel for the Board indicated in & latter to petitioners under date of October
25, 1988 that thers is no formal Board policy on dress requirements for the trip other than
that contained in a Back To School Night booklet (booklet) and the Mendham Borough
Schools folder (folder), and further that the Board considers the requirements therein to
be its policy. See, C-1.
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The booklet states the following among other things:

The eighth grade trip to Washington, D.C. is & culmination of
our students' elementary education. Although recognized as an
important social experience, the trip is an extremely valuable
educational experience. Students are carefully prepsred in
social studies classes so that their observation and listening
skills are properly used. The frip usually includes a theater
experience.

The Washington trip is also a source of pride to our school and
owr community. Our students are expected to dress-up for the
trip and meet carefully outlined standards for attitude and
behavior., Requested dress for the trip is shirts, ties, and
jackets for the boys and blouses and skirts, or dresses for the
girls.

Preparation for the Washington trip takes place in April. A
parents' meeting will be held at that time. (3ee, C-2)

The folder incarporates 8 HOW TQ LOOK section, which states:

1 Neat, clean, and well groomed.

2.  Hair should be trimmed and neatly combed.

3.  Dress comfortably, neatly, and attractively.

4.  Shoes: If you wear new shoes, be sure you have a pair of
comfortable shoes (not sneakers} on the bus with you.

You cannot get at your luggage which will be packed in
the side of the bus.

5.  Boys will wear dress shirts, jackets and ties most of the
time. Where such formality is not necessary, you will be
50 advised. Do not ask us; we will tell you.

8. Plan to change for the theater (Thursday night). We go
back to the hotel expressly to get "cleaned up."

(See, C-3)

-3
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ARGUMENTS OF THE PARTIES

Petitioners argue that the issue "centers on the required dress as indicated by
practice as compared to the expected, requested or implied dress as indicated by poliey.”
Petitioners also contend "that the Board may not require or request students to dress for a
sehool sponsored educational trip in & manner which goes beyond the requirements for
dress during the regular school day." Petitioners further question the legality of the right
of a Board to deny student participation in the trip "solely because he or she is not attired
in & manner which would not be chailenged for regular class participation. Concerning the
unreasonableness of the policy, petitioners state that "formal attire was required_to be
worn {rom early morning to late at night for each of the four days of the trip while any
other dress was specifically permitted to be worn only in the student's hotel room at days
end."

The Board argues that the trip is voluntary, and those pupils who chocse not to
participate are provided an alternative educational experience. See, C-8. The Board does
not dispute the entitiement to a free public education pursuant to New Jersey's
constitution and statutes as well as Goss v. Lopez, 419 U.S. 565 (1975), which is a property
interest, but argues that interest does not extend to extracurricular activities such as
interscholastic athletics or field trips. Paimer v. Merluzzi, 689 F. Supp. 400 (D. N.J.
1988). Burnside v. N.J.S.LA.A., N.J. Super. (App. Div. 1984), Docket No. A-625-84-T-7
(unpublished). The Board also notes that N.J.S.A. 18A:38-21 confirms that fees may be
assessed for attendance at voluntary extracurricular fieid trips. The Board further argues
there is no legal basis for petitioners' challenge to its imposed dress requirements on the
trip as a pupil's participation is a privilege and not a right. Palmer, supra at 408. Fowler
v. Williamson, 448 F. Supp. 487 (W.N.C. 1978).

The Board finally argues that the Commissioner has confirmed the right of local
boards of education to adopt reasonable dress code policies for regular class attendance
for which a pupil has a constitutional and statutory right to attend, which shaii not be set
aside in the absence of evidence that the policy at issue is arbitrary, capricious, or

-4~
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unreasonable. Cueci v. Bd. of Ed. of the Town of Hammonton, 1979 8.L.D. 73, Pelletreau v.
Bd. of Ed. of the Boro of New Milford, 1967 8.L.D. 35, 47; Boult & Harris v. Bd. of Ed. of
Passaic, 1939-48 (Sup. Ct. 1947), 136 N.J.L. 521 (E & A 1947); Tolliver v. Bd. of Ed. of
Metuchen, 1970 $.L.D. 415. '

DISCUSSION, FINDINGS OF FACT, AND CONCLUSIONS OF LAW

The law is clear that the Board has the discretionary authority to mdopt a dress
code policy applicable to pupils (as well as teachers) for attendance in regular classes as
well as for participation in field trips. It is also clear that dress requirements pursuant to
such policy adoption may be different for class attendance than field trip particiéetion.
The Board may also suspend a pupil from classroom attendance or deny field trip
participation in the event of poliey non-compliance,

The issue that remains Is the alleged arbitrariness and unreasonableness of the
dress requirements imposed for the Washington, D, C. trip.

The Board has stipulated that it has not adopted a policy for dress requirements
by resolution at a public meeting, but endorses the requirement incorporated in
administrative publications and also orally transmitted to parents. A review of the
exhibits in this matter indicates that, aithough intent appears to be clear, construction of
the requirements may lead to confusion as to the language.

It eannot be disputed that the booklet incorporates dress expectations and
requests. See, C-2. The folder indicates what boys will wear for the trip., See, C-3. The
Handbook indicates dress expectations. See, C-4. The Superintendent's letter to
petitioners refer to the "dress up" rules and regulations established as "standards to
establish pride in our system of government, respect for ourselves and our classmates.”
See, C-5. Counsel for the Board stipulates that the requested dress for the trip
incorporated in the booklet is considered by the Board to be a requirement. See, C-L



You are viewing an archived copy from the New Jersey State Library.

QAL DKT. NO. EDVU 5695-88

It has long been established that policy adoption is a function of the Board.
N.J.8.A. 18A:1l-1. It appears that dress code rules and regulations in respondent's school
district have been promulgated and adopted by the administration with the Board's
endorsement expressed after a challenge is made. It must be clearly stated that the
Board may not delegate policy adoption, notwithstanding that school administrators are
policy implementators not preciuded from recommending policies to the Board for
consideration and adoption.

I PIND that the Board is vested with discretionary authority to adopt dress code
policies for class attendance and field trip participation which may vary and which are
reasonable. [ FURTHHR FIND that disciplinary action may be taken administratively for
policy non-compliance, such as suspension from class attendance or denial of field trip
participation.

The Board of Education of the Borough of Mendham is however ORDERED to
review the existing dress code rules and regulations and adopt whatever policy it deems
appropriate for administrative implementation and enforcement and designed to achieve
its legitimate aims with clarity and the avoidance of ambiguity.

This recommended decision may be adopted, modified o rejected by the
COMMISSIONER OF THE OF EDUCATION, SAUL COOPERMAN, who by law is
empowered to meke a final decision in this matter. However, if Commissioner Saul
Cooperman does not 30 act in forty-five (43) days and unless such time limit is otherwise
extended, this recommended decision shall becoms a final decision in aceordance with
N.J.S.A. §2:14B-10,

-6~
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1 hereby FILE this Initial Decision with Saul Cooperman for consideration.
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D.J. AND D.J., on behalf of
their son, M.J.,

PETITIONERS,
V. : COMMISSIONER QF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF MENDHAM, MORRIS
COUNTY,
RESPONDENT.

The record and initial decision rendered by the Office
of Administrative Law have been reviewed. No exceptions were filed
" by the parties. :

Upon his careful and independent review of the record, the
Commissioner must remand the instant matter due to the confusion in
the decision as to whether the field trip in question is categorized
by the Board as an extracurricular trip, such as a trip to a theater
by & club, or whether the trip 1is intimately related to the
educational program in the district for which pupil attendance
counts towards the 180 days of attendance required for the district
to receive state aid pursuant to N.J.A.C. 6:27-1.3.

Accordingly, the Commissioner directs the matter be
remanded for consideration by the County Superintendent as to
whether the instant trip to Washington is part of the instructional
program in Mendham's school district or whether, in fact, it is
extracurricular., IFf deemed part of the district's programming, the
Commigsioner requires consideration of this fact by the ALJ to
agscertain whether such information alters his determination that the
Board's policy is not arbitrary or unreasonable.

January 9, 1989 COMMISSIONER OF EDUCATION
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State nf New Hersey

QFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 234-89

{remand of EDU 5695-88)
AGENCY DKT. NO. 209-7/88

D. J. and D. J. on behall
of their son M. J.,
Petitioners,
¥.
BOARD OF EDUCATION OF THR

BOROUGH OF MENDHAM, Mocris
County,

Respondent.

D. J. and D. J., petitioners, pro se

Ellen S. Bass, Esq., for respondent
tRand, Algeier, Tosti, Woodruff & Frieze, attorneys)

Recora Closed: Janusry 30, 1989 Decided: February ], 1989

BEFORE: WARD R. YOUNG, ALJ:

Petitioners, sought a declaratory judgment invalidating the dress code
requirements imposed on 8th grade pupils for an annual field trip (trip) to Washington,
D.C. on the basis of arbitrariness and unreasonableness. The matter was docketed as EDU
5695-88, and an Initial Decision was rendered by the undersigned on November 28, 1988.

The Commisisoner of Edueation remanded the matter to the Office of
Administrative Law on January 12, 1989 for reconsideration Sy the undersigned in the
event the County Swperintendent of Schools deems the Washington trip to be “an

extracurricular

New Jersey Is An Faual Opportunity Famplover
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trip or part of distriet's instructional program forr which pupil attendance counts toward
distriet's state aid allocation.”

George A. Snow, Morris County Superintendent of Schools, advised the
Commissioner in a letter dated January 27, 1989 that he believed "The record is clear that
an educational program { Washington trip] is conducted with full expectation that student
attendance is counted toward the distriet's state aid allocation.” A copy of the letter was
filed with the undersigned on January 30, 1989, and the record of the remand is deemed
closed as of that date.

The County Superintendent found "it difficult to distinguish between a field trip
that is extracurricular and the time not utilized toward meeting the minimum 180-day
requirement, and an extracurricular field trip when pupil attendance is counted toward
the distriet's minimum 180-day calendar, therefore part of the distriet's state aid
allocation.” The letter is attached hereto and marked as C-l in evidence.

The Commissioner's decision and directive to the County Superintendent seems
to suggest that the Board's discretionary authority to determine a dress code policy for
the Washington trip is limited for those days of the trip when school is in session and the
days count toward state aid allocation, and not so limited {except by reasonableness) for
days of the trip when school is not in session. If this be so, it would appear that the Board
could require male participants on the school's debate team to wear jackets and ties in an
inter-school debate that occurs after school hours, but may not have that discretionary
authority if the same debate is held in an assembly program during the school day.

The development of social values, such as appropriate dress, is a worthy
educational goal without regard to the time of day or day of the week such a dress code
policy is implemented. I FIND jackets and ties to be an appropriate male dress
requirement for theater attendance or & visit to the hallowed halls of Congress regardjess
of whether school is in session at that time. It is noted that not all such field trips occur
only when school is in regular session.

10
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However, since the Mendgham Board was ORDERED "to review the existing dress
code rules and regulations and adopt whatever policy it deems appropriate . . ." in the
Initial Decision entered on November 28, 1988, it is suggested here thatl the Board be
directed to file its adopted policy with the Commissioner for review as to its

reasonableness.

Upon careful reconsideration pursuant to the Commissioner's remand, | hereby
REAPFIRM the determination incorporated in the Initial Decision in EDU 5695-88.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Commissioner Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

I hereby PILE this Initial Decision with Saul Cooperman for consideration.

DATE

.

Al et
DEPARTMENT OF EDUCATION .

& .’}:(_ (A, /,99/"

DATE

B o1

DATE
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D.J. AND D.J., on behalf of their

son, M.J.,

PETITIONERS, ' X
V. " COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE ' DECISION ON REMAND
BOROUGH OF MENDHAM, MORRIS :
COUNTY,

RESPONDENT ..

The record and initial decision on remand rendered by the
Office of Administrative Law have been reviewed. Petitioners filed
timely exceptions pursuant to the applicable provisions of N.J.A.C.
1:1-18.4.

Referring the Commissioner to their original petition to
the Board and to the Commissioner of Education as embodying their
position, petitioners add the following exceptions to their
arguments, which are recited verbatim below:

In Judge Young's final decree he finds that it is
not unreasonable to require students to 'dress
up" for the theatre or to tour the “hallowed
halls" of Congress. A case could certainly be
made for that attire in those special
tircumstances. However, we decided to challenge
the school's '"dress code' because 1) it was never
passed by our Board and more importantly 2) we
felt it unreasonable to ask our children to wear
"dress up" clothes from early morning until late
at night for 3 days while touring Washington D.C.
We disagree with school personnel who arbitrarily
decided that a jacket, tie, dress shirt and shoes
constitute  the "correct" representation of
Mendham. We ask for your intervention in
restoring to parents the judgement of “correct"
attire (within the existing Board approved dress
code for everyday school attendance.)

The 8th grade «trip to D.C., is primarily an
educational experience. As part of the 180 day
requirement, this trip should have the same dress
code as any in-class educational experience. As
you can see by our May 5, 1988 letter to the
Board we offered a compromise for those special
¢ircumstances occurring on the trip. This
compromise also satisfies the finding of
Judge Young. We urge you to direct the Board of
Education of the Borough of Mendham to use its

12
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everyday dress code as the requirement of the
trip realizing that they may want to suggest
"dress up" clothing be packed for the special
cccagions. (Exceptions. at pp. 1-2)

Upon his careful and independent review of the record in
this matter, the Commissioner modifies the initial decision on
remand as follows.

Initially, the Commissioner notes that the ALJ misperceives
the nature of the remand of this matter. In fact, the ALJ
incorporated the basis for the remand in his decision dated
November 28, 1988. Citing Palmer v. Merluzzi, 689 F. Supp. 400
(D.N.J. 1988), among other cases, the Board argued that "there is no
legal basis for petitioners' challenge to its imposed dress
requirements on the trip as a pupil's participation is a privilege
and not a right. {citations omitted]" (Initial Decision, dated
November 28, 1988, ante) Since it has now been determined that the
Board considers the annual trip to Washington a curricular event,
wherein ‘''***puypil attendance 1is counted toward the district's
minimum 180-day calendar, therefore part of the district's state aid
allocation” (Initial Decigion on Remand, ante, quoting C-1 in
evidence), the Board's argument that petitioners may have no say in
what dress code shall prevail during such activities fails.

Notwithstanding this finding, it is emphasized that it is
not for the Commissioner to substitute his judgment for that of the
Board of Education in determining what its dress code shall be,
whether concerning trips to Washington or otherwigse. Rather, his
role in such matters is to adjudicate whether such policy is
reasonably based. Thomas v. Morris Twp, Bd. of Ed., 89 N.J. Super.
327 (App. Div. 1965), aff'd o.b., 46 N.J. 581 (19667 See also
Pelletreau v. New Milford Bd. of Ed., 1967 S.L.D, 35, 41 (board has
the 1inherent power to enact reasonable rules to regulate pupil
appearance), aff'd State Board 45. See also N.J.S.A. 18A:11-1.
While the Commissioner does agree with the ALJ that the Board has a
right to establish a reasonable dress code for certain school-
spongored activities such as athletic events or debate tournaments
when the student is clearly representing the 3chool, he soundly
rejects the ALJ's unsolicited second-guessing of the Commissioner's
intent in remanding this matter, wherein he beclouds an already
tangled record by suggesting that the Commissioner intends that the
“Board's discretionary authority to determine a dress code policy
for the Washington trip is limited for those days of the trip when
school is in gession and the days count toward state aid allocation,
and not 8o limited (except by reasonableness) for days of the trip
when gchool ig not in session.” (Initial Decision on Remand, ante)

As to the merits of the matter, it must first be observed
that the dress code requirements at issue in this matter, those for
the trip to Washington, do not represent a Board-adopted policy.
albeit the record indicates that the Board ‘considers the
requirements therein to be its policy. See C-1.'" (Initial Decigsion
dated November 28, 1988, ante) Rather, it is a directive which was
administratively developed. If it ig the Board's intent to make

13
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such directive official Board policy, it should so act to
memorialize same through the usual procedure.

The language which embodies the dress code directives for
the trip to Washington i8 set forth in twe parts in a booklet
entitled Back to School Night and is recited below for clarity of
discussion:

The eighth grade trip to Washington, D.C. is a
culmination of our . students! elementary
education. Although recognized as an important
social experience, the ¢trip 1is8 an extremely
valuable educational experience. Students are
carefully prepared in social studies classes 8o
that their obgervation and ligstening skills are
properly used. The trip wusually includes a
theater experience.

The Washington trip is also a socurce of pride to
our school and our community. Our students are
expected to dress-up for the trip and meet
carefully outlined standards for attitude and
behavior. Requested dress for the trip is
ghirts, ties, and jackets for the Dboys and
blougses and skirts, or dresses for the giris.

Preparation for the Washington trip takes place

in April. A parents' meeting will be held at

that time. (See, C-2)

The booklet also incorporates a HOW TO LOOK section, which states:

1. Neat, c¢lean, and well groomed.

2 Hair should be trimmed and neatly combed.

3. Dress comfortably, neatly, and attractively.

4 Shoes: If you wear new shoes, be sure you
have a pair of comfortable shoes (not
sneakers) on_ the bus with you. You cannot

get at your luggage which will be packed in
the side of the bus. (emphasig in text)

5. Boys will wear dress shirts, jackets and
ties meost of the time. Where such formality

ig not necesgsar ou will be so advised.
Do not ask ug; we will teil you.

6. Plan to change for the theater (Thursday
night). We go back to the hotel expressly

to get ‘'cleaned up." (See, C-3)
(emphasis supplied)

14
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In examining the booklet instructions, the Commissioner
notes a failure to establish clear guidelines as to the extent to
which more formal attire shall be required since the instructions do
provide that there will be times when students will be permitted to
wear more casual clothing than averred by petitioners. For example,
at number 3 of the HOW TO LOOK section, it states, ‘''Dress
comfortably, neatly, and attractively.”

This statement lends support to petitioners' contention
that the standard for the trip should be comparable to that
suggested by the norms for everyday attendance at school. Qn the
other hand, number 5 of the HOW TO LOOK section of the booklet
suggests that dress shirts, jackets and ties for the boys and skirts
and dresses for the girls will be the attire most of the time. Yet,
the next sentence states, '"[Wlhere such formality is not necessary,
you will be so advised. Do not ask us; we will tell you." If the
trip to the theater requires the formality of a shirt and tie, and
the pupils are to return to their hotel rooms to get cleaned up and
suitably dressed for that more formal occasion, what is required for
climbing up the hundreds of steps of the Washington Monument? Are
street shoes, not sneakers, required for the rigors of walking the
length of the Mall? These are decisions for the Board. The
Commissioner would only suggest that the rationale for requiring
"carefully outlined standards for attitude and behavior” as set
forth in the booklet, that is, to establish "a source of pride to
cur school and our community'" is a reasonable and a laudable one.
The task before the Board now is the development of a well-reasoned,
reagonable and clear set of guidelines explaining precigsely what
events require formality and what events require less formal
appearance.

Accordingly, the Commissioner passes no judgment on the
directives embodied in the booklet, Back to School Night, since it
is not a Board-adopted policy. He therefore affirms the initial
decigion conclugsions found on page 6 of the Initial Decision dated
November 28, 1988. He rejects, however, the gsuggestion proffered by
the ALJ that the Mendham Board file its adopted policy with the
Commissioner for review as to its reasonableness since such action,
when promulgated, bears with it a presumption of correctness
(Thomas, supra) unless challenged by way of a petition of appeal.

Accordingly, the instant Petition of Appeal is dismigsed as
not being ripe for adjudication.

March 21, 1989 COMMISSIONER OF EDUCATION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 759-88
AGENCY DKT. NO. 5-1/88

WILLIAM J, DE GROOT,
Petitioner,
V.
BOARD OF EDUCATION OF THE
PASSAIC COUNTY REGIONAL HIGH
SCHOOL, DISTRICT NO. 1, PASSAIC COUNTY,
Respondent.

Louis P. Bucceri, Esq., for petitioner (Bucceri and Pincus, attorneys)
Steven J. Veltri, Esq., for respondent

O. Lisa Dabreu, Esq., for participant, New lJersey School Boards
Association, as amicus curiae, pursuant to N.LA.C. 1:1-16.6

Record Closed: October 21, 1988 Decided: November 30, 1988
BEFORE ARNOLD SAMUELS, AL):

This matter involves a daim by William 1. DeGroot, a tenured teaching
staff member in the respaondent school district, who contends that he was entitled
to be paid his agreed-upon salary as assistant football coach for the 1987-88 year,
aithough he was absent from his coaching duties because of illness. Petitioner
alleges that the compensation should have been covered by sick leave days, and that
respondent violated N.J.5.A, 18A:30-1 et seq. when it refused to pay it to him.

New Jersey is an Equal Opportunity Employer
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PROCEDURAL HISTORY

The verified petition was filed with the Commissioner of Education on
lanuary 8, 1988. Respondent filed an answer on January 29, 1988, denying the
substantive allegations of the petition and asserting various affirmative defenses.
The Commissioner transmitted the matter to the Office of Administrative Law on
February 2, 1988, for hearing and disposition as a contested case pursuant to N.J.S.A.
52:14F-1 et seq.

On May 17, 1988, the New Jersey School Boards Association filed a motion
to participate in the matter, as amicus curiae, pursuant to N.J.S.A. 1:1-16.6. The
application was not opposed by either party, and it was subsequently granted.

A prehearing conference was held by the Office of Administrative Law on
May 31, 1988. A prehearing order was filed, which defined the issues, fixed a
hearing date, provided for discovery and dealt with other procedural matters
related to the forthcoming hearing. Leave for the New jersey School Boards
Association to participate was granted by inclusion of a provision in the prehearing
order, which also contemplated the possibility that complete disposition of the
matter might be feasible by way of a proceeding in the nature of summary decision,
in lieu of plenary hearing.

The parties subsequently agreed that testimony was not needed because
ali of the material facts could be stipulated. Oral argument was heard on September
19, 1988, at the Office of Administrative Law in Newark, New Jersey. Stipulations of
fact and briefs were subsequently filed and served, and the record was closed on
October 21, 1988.

ISSUES

The issues, as defined in the prehearing order, are as follows:

A. Has respondent violated N.LS.A. 18A:30-1 et seq. by failing to pay
the petitioner his salary as a coach during his absence due to illness?

17
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Is petitioner entitied to statutory sick leave on account of his
coaching duties?

{(In oral argument, petitioner conceded that this issue is moot
because Mr. DeGroot had more than enough accumulated earned
sick leave available for his use during the entire period of his
absence due to iliness. This sick leave was indisputably earned
because of his tenure as a teacher, and he is not demanding any
extra or overlapping allocation of sick leave because of the coaching
position. However, petitioner does claim, as seen in Issue A above,
that he was entitied to receive monetary sick feave benefits by
operation of the applicable statute.)

if issues A and B are answered in the affirmative, how much sick
leave is he entitled to under the circumstances of his employment as
a coach, as of the date of the illness in question?

(The comments made above under issue B are also applicable to this
issue.)

FACTS

All of the pertinent facts are set forth in a Stipulation of Facts agreed to
and filed by the parties, marked Exhibit J-1 in evidence, as follows:-

Petitioner was initially employed by respondent (Board) as a teacher
effective September 1, 1964 (Exhibit J-1).

Petitioner has been employed by respondent as a teacher from
September 1, 1964, to the present.

Petitioner served as an assistant football coach for respondent for

the 1979, 1980 and 1981 seasons. Petitioner has also served at
various times as a coach or club advisor for other sports.

18
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10.

11.

William L. DeGroot, ir. applied for the position of assistant footbal
coach for the school year 1987-88 on May 22, 1987.

On July 7, 1987, the Board advised DeGroot that, on June 25, 1987, it
had approved his appointment as assistant football coach for the
1987-88 school year and would be compensated at $2,300, step 6 of
Category 1 of Schedule D of the parties’ agreement (J-2).

On June 26, 1987, DeGroot signed a statement in which he accepted
reappointment as assistant footbail coach for the 1987-88 school
year at a salary of $2,300 (J-3).

DeGroot attended a meeting with the head coach during the first
week of August 1987. DeGroot came to another meeting during the
week of August 24, 1987. Prior to the start of the meeting, DeGroot
experienced chest pains and went home.

On Friday, August 28, 1987, DeGroot had a heart attack on his way
to the doctor’s office. DeGroot was surgically treated for his heart
condition and was absent until November 23, 1987.

DeGroot was paid his teaching salary during his absence but
received no payment of his coaching stipend. The parties stipulated
that DeGroot had a sufficient number of accumulated sick days
based on his empioyment as a teacher to cover the term of his
absence.

DeGroot returned on November 23, 1987, and reported to the Head
Coach. Petitioner was to be freshman football coach for the 1987
season. The head coach advised him that there was nothing for him
to do inasmuch as freshman football season had ended, and the
varsity season would end three days later.

Coaches normally receive their first payment in the middle of
October and receive their last payment on or about November 15.

19
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12.

13.

14,

15.

16.

17.

18.

The Board hired Charies Rizzo to replace DeGroot on or before
September 7, 1987, and paid him the $2,300 coaching stipend.

Petitioner’s coaching position is not a tenure-eligible position. The
Board is free, each year, to make a decision in regard to hiring or
rehiring for this position.

District practice has been to pay an individual a coaching stipend for
performance of coaching duties. If a coach is prevented from
performing his coaching duties because of illness to the extent that
the program is adversely affected, the District’s practice has been to
hire a replacement coach to perform the duties and prorate the
coaching stipend between the original coach and the replacement
coach. Isolated days of absence, where the program was not
adversely affected and no replacement coach was hired, have not
resuited in deductions from the coaching stipend.

Petitioner filed a grievance claiming the contractual right to be paid
his coaching salary, which resulted in the arbitrator’s advisory award
of May 9, 1988. The contents of said award are attached hereto and
marked as j-4.

Petitioner has not been paid any portion of the $2,300 stipend for
coaching football in 1987. Petitioner has not agreed to accept the
arbitrator’'s award.

The 1987-88 varsity football season commenced on or about August
31, 1987, and ended on or about November 26, 1987. Football
coaches perform their duties during hours when school is not in
session, for a limited number of hours, six days per week, 12 weeks
per school year.

Neither the Collective Bargaining Agreement, written contract or

written Board Policy contains benefits or sick days for coaches. The
Teachers’ Collective Bargaining Agreement specifies ten (10) sick
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days per year for teachers with any unused days accurmnulated for use
asneeded in the future.

19. Article 7 of the Teachers’ Collective Bargaining Agreement specifies
teachers' hours. A copy of Article 7 is attached as J-5.

Attached to the Stipulation of Facts are copies of the following supporting
documents: '

Petitioner’s employment contract as a teacher, dated April 21, 1964,

A letter from the Board to Mr. DeGroot, dated July 7, 1987, approving his
appointment as assistant football coach for the 1987-88 school year for
$2,300, based on a schedule in the negotiated agreement.

A note from Mr. DeGroot to the Board, dated June 26, 1987, accepting
appointment as assistant football coach.

The American Arbitration Association award in case no. 18 39 0010 88N,
dated May 9, 1988.

The American Arbitration Association opinion and award in the above
arbitration; 11 pages.

The grievance question involved in the above arbitration, stating that the
Board is not willing to make the decision binding.

A copy of pages 20-27, Article 7, dealing with teachers’ hours;
presumably a portion of the agreement mentioned below.

A copy of the complete contract between Passaic Valley Educational

Assaciation and Passaic County Regional High School, District No. 1, Board
of Education, 1986-87, 1987-88 and 1988-89.
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LEGAL DISCUSSION

N.1.S.A. 18A:30-1. Definition of sick leave.

Sick leave is hereby defined to mean the absence from his or
her post of duty, of any person because of personal disability
due to illness or injury, or because he or she has been
excluded from school by the school district's medical
authorities on account of a contagious disease or of being
quarantined for such a disease in his or her immediate
household.

N.JS.A. 18A:30-2. Sick leave allowable.

All persons halding any office, position, or employment in all
local school distnicts, regional school districts or county
vocational schools of the State who are steadily employed by
the board of education or who are grotectéa by tenure in
their office, position or employment under the provisions of

this or any other law, except persons in the classified service
of the civil service under Title 11, Civil Service, of the Revised

Statutes, shall be allowed sick leave with full pay for a
minimum of 10 school days in any school year iemphasis

added].

It is undisputed that the petitioner is tenured as a teacher, but not asan
assistant football coach. Because of his status as a tenured teacher, he received full
payment of his teacher’s salary during the entire period that he was absent from
work, and he used accumulated sick leave for that purpose. The period of
petitioner’s absence from his duties as assistant football coach was wholly included
within the time of his absence as a teacher, but he was not paid the stipend for that
position.

Petitioner claims that his services as a coach were an extension of and part
and parcel of his teaching responsibilities, so that his right to receive full pay during
periods of sick leave should have extended to include his compensation as a coach.

Respondent argues that the rights and benefits of a teacher and those of

a coach are separate and distinct, and that the position of coach does not accrue
statutory sick leave (or the fuil pay that accompanies it).

22
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The New lersey School Boards Association takes the same position as the
respondent.

in viewing the pertinent phrases of N.J.5.A. 18A:30-2, there is no question
that the statutory entitiement does not extend o the petitioner’'s coach’s pay based
upon protection by tenure, because he was not tenured as an assistant football
coach. Rather, the argument focuses on the second qualification in the statute. Was
the petitioner "steadily employed” in the position? In his brief, petitioner at first
claims that for purposes of this fitigation the definition of “steadily employed” is
largely irrelevant because his case is based on a right to apply his accumulated leave
as a teacher to any aspect of teaching-related duties during his period of illness,
including extracurricular duties. In this regard, petitioner states that a definition of
steady employment only assumes importance when looking at an individual's sole
form of employment, whereas in this case, petitioner’s employment as an assistant
football coach was a supplement to his primary employment as a teacher. However,
after taking this position, petitioner nevertheless proceeds to argue that his assistant
football coaching assignment did constitute regular employment.

Respondent disagrees with both aspects of the petitioner’s argument,
insisting that the coaching duties are not an extension of or necessarily intertwined
with the teaching position. In support of this argument, respondent points out that
it is not uncommon for coaches to be hired from the outside, and that in such cases
they fully perform their coaching duties with no academic connection whatsoever to
the district of such employment. Petitioner claims that this analogy is irrelevant
because outside coaches are not involved in this dispute.

Petitioner supports his argument that he was steadily employed, even
though his duties involved less hours daily or fewer days per week than would be
required for fuil-time employment, by citing Woodbridge Township Federation of
Teachers v. Board of Ed., 1974 5.L.D. 1201, which dealt with the acquisition of tenure
by teachers serving in part-time positions. Petitioner further refers to the decision in
South Orange-Maplewood Education Association et al. v. Board of Ed, 1985 S.L.D.
____ (Comm'r of Education, June 3, 1985), where lunchroom employees who could
not earn tenure were held to be entitled to sick leave because they were steadily
employed during a work year that was approximately ten days less than the work
year required of teaching staff members.

-8-
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Respondent disputes petitioner’s reasoning and states that the above
situations cannot be related to an assistant football coach who works for
approximately 12 weeks during the year and performs his duties outside of the
normal school day for a limited number of hours per day.

in South QOrange-Maplewood, the administrative law judge and the
Commissioner of Education seemed to apply a ruie of practical reasoning to the
definition of steady employment:

In the 1984-85 school near, the petitioners worked for a
period of ten days less than other employees. Nevertheless,
they were steadily empioyed for 170 continuous days out of
the 180 days of the entire schoc:,year, or 94.44 percent of the
time. In 1983-84, they worked for 16 days less than the -
others, 167 days out of 183 days, or 91.26 percent of the total
time. The above differentials cannot logically lead to an
inference that the petitioner’s were not steadily employed
while the others were. South Orange-Maplewood Education
Assaciation, Initial Decision, at 9.

The Commissioner notes, however, that, in continued
discussion in that decision [Woodbridge]l, a shift in
terminology is made from "school year” to “academic year”
which in the opinion of the Commissioner is more
appropriate.

. . . The record shows that the lunchroom aides and
lunchroom supervisors are employed during the academic
year when lunch is served in the elementary schools.
Notwithstanding the fact that their work year varies
somewhat, approximately two to four weeks less than the
number of school days during the academic year, the
Commissioner determines that these lunchroom aides and
lunchroom supervisors are steadily employed by contract with
the board for a fixed work year pursuant to the statute,
N.JS.A.18A:30-2.

. . . The Commissioner determines that ten (10) sick days be
awarded petitioners inasmuych as the difference between that
number and a proration of sick days according to their work
year would be de minimis. South Orange-Mapiewood
Education Association, Commissioner's Decision, at 13-14.

Petitioner further claims that no aspect of the sick leave statutes, N..S.A.
18A:30-1 et seq., as interpreted in applicable case law, forbids the application of sick
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leave to coaching stipends. This reasoning is rejected because the meaning of a
statute is primarily ascertained by reading the language employed in its ordinary
and common significance, not by what is omitted from it. See, Lane v. Holderman,
23 N.J. 304 (1957). In other words, the fact that a statute does not expressly forbid
something does not mean that the absent item is then specifically included within
the purview of the statute.

Since there is no direct precedent on the point at issue, other related
determinations can be instructive in attempting to decide if the petitioner’s
assignment as assistant football coach qualified him to receive full pay as such, in
addition to his teacher’s salary, pursuant to the statute. Such an inquiry necessarily
revolves around a determination of whether he was steadily employed as a coach
and if the extracurricular assignment was a direct extension of his teaching position.

In Dallolio v. Board of Education of the City of Vineland, Cumberland
County, 1965 5.L.D. 18, the petitioner claimed that he acquired tenure not only as a
teacher, but in his football coaching assignment, and that he therefore could notbe
dismissed as a coach except by the filing of tenure charges and the related hearing.
The Commissioner of Education agreed that a football coach was a teacher who, in
the perfarmance of his coaching duties, employs the professional knowledge, skill
and techniques ordinarily required in any teaching-learning situation. However, it
was held that *his {Dallolio’s] duties as coach were not permanently engrafted on his
duties as a teacher, either by rule or by the terms of his employment.” Unlike the
position of a tenured teacher, the board was not obligated to continue the coaching
assignment each year. Despite the fact that this case preceded the decision in
Spiewak v. Rutherford Board of Education, 90 N.J. 63 (1982), the Commissioner
remarked that, ‘

. . . absent a requirement for a certificate other than that of a
teacher, no tenure accrues to such assignments and they are
renewed or discontinued at the discretion of the board; and that
when the extra work is no longer performed, the extra
compensation for that purpose can no longer be claimed.

Dallolio at 22.

In Bonner v. Board of Education of North Haledon, QAL DKT. EDU 7568-
82 (Jan. 31, 1983), aff’d, Comm’r of Education (Sept. 7, 1983), a tenured teacher was

-10-
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suspended from his teaching duties by the board, pursuant to its statutory right
under N.J.5.A. 18A:25-6. However, his teacher’s salary was continued in accordance
with the contract. Bonner was aiso a basketball coach, and he petitioned the
Commissioner for payment of his $450 coaching stipend along with the teacher’s
salary. The Commissioner held that the board was not required to pay the stipend
during the period of suspension, but only his contractual teaching salary.

In the instant case, the board was compelled by N./.S.A. 18A:30-2 to pay
Mr. DeGroot his full teacher’s salary as a tenured teacher, without necessarily
considering applicable contract provisions. 8onner involved a statutory suspension
rather than statutory sick leave, but the guiding principle is similar. There, the
extracurricular stipend was not tied to the statute that clearly regulated payment of
the teacher’s salary. In the absence of a contractual obligation, payment of the
stipend was not required. DeGroot objects to any connection between the Bonner
matter and his own situation because Bonner had no signed agreement to coach,
and he was not officiaily employed as such. However, the facts in Bonner obviously
indicate that he had been engaged by the superintendent to coach basketball, and
he began those duties by holding tryouts at the beginning of the basketball season,
before his suspension.

The status of an extracurricular stipend has also been discussed in
connection with its eligibility for inclusion in the definition of compensation for
pension purposes. In Bishop v. Board of Trustees, Teachers’ Pension and Annuity
Fund, 4 N.1LA.R. 179 (1980}, the petitioner, a mathematics teacher, was employed for
one year as chairman of a department of mathematics, for which he was 1o receive
$1,250 as extra compensation at the end of the school year. This stipend was not
accepted as creditable compensation for pension and insurance purposes. The Board
considered it to be “extra compensation,” not “salary,” and consistent with the
regulation governing the Teachers’ Pension and Annuity Fund, only the base or
contractual salary is subject to the deduction of contributions towards pension
benefits. NJA.C. 17:3-4.1(a). Extra compensation paid for coaching sports is
specifically placed in the same excluded category. N.JA.C. 17:3-4.1(d)2. Application
of the pension holdings to the case at hand is disputed by petitioner, who claims that
regulations governing pension contributions are designed to avoid the artificial
inflation of eligible compensation just prior to retirement, thereby creating greater
retirement benefits. However, in 8ishop, there was no evidence to indicate that the

~31 -
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$1,250 in extra compensation paid to him was inserted by the retiree as a dlaim for
that reason.

The contract between Passaic Valley Educational Association and Passaic
County Regional High School District No. 1 concerns itself with sick feave and the
other benefits and entitlements of teachers. it is not otherwise dispositive of the
question involved here. However, Schedule D of the contract contains a separate
listing of salaries for athletic coaches, including the stipend at issue here. Other
schedules, such as Schedule C, list other salaries for extracurricular activities. No
reference is made in the schedule to sick leave for any of the extracurricular
positions.

CONCLUSIONS

Based on the foregoing, it is CONCLUDED that the extracurricular
assignment of Mr. DeGroot as assistant football coach for the 1987-88 school year
does not constitute steady employment for purposes of N.J5.A. 18A:30-2. 1tis not
regular or continuous employment for the entire school year or for the entire
academic year. Its duration is only for the 12 weeks surrounding the football season.
The duties are performed outside and apart from the normal school day and for a
limited number of hours each day. The compensation is a separate stipend paid for
services rendered. The assignment is made from year to year, and the board hasno
obligation to reassign the position to the same person each year. Petitioner did not
prove that he was obliged to accept the offer of the position as part of his teaching
duties. Instead, the evidence indicated that he voluntarily sought the assignment.
The extracurricular function to be performed by petitioner as assistant football
coach was not necessarily a direct extension of his teaching duties and
responsibilities. Instead, it was an add-on and an adjunct to his steady and regular
employment as a teacher.

To characterize this 12-week extracurricular activity as steady
employment could lead to an absurd result, because the same consequence would
necessarily be extended to other, possibly much shorter, extracurricular activities,
such as club advisors or even someone hired to perform a single task for only a few
days during the year.

-12 -
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Itis therefore ORDERED that the petition be DISMISSED.

This recommended decision may be adopted, modified or rejected by
SAUL COOPERMAN, COMMISSIONER, DEPARTMENT OF EDUCATION , who by law is
empowered to make a final decision in this matter. However, if Saul Cooperman
does not so act in forty-five {45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance
with N.J.5.A. 52:148-10.

I hereby FILE this initial Decision with Saul Cooperman for consideration.

A/M-\ 30 1959

DATE ARNOLD SAMUELS, AU

Receipt Acknowledged:

}Q,/};}%E e Al

DATE | | DEPARTMENT OF EDUCATION

Mail oPa les:

BEC5 1 9& ‘ k
DATE oFFICE OF ADMlNiSTRATIVEJ LAW -

ms/e

-13-
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WILLIAM J. DE GROOT,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
PASSAIC COUNTY REGIONAL HIGH

SCHOOL DISTRICT NO. 1, PASSAIC

COUNTY,

RESPONDENT .

The record and initial decision rendered by the Office of
Administrative Law have been reviewed., Petitioner's exceptions were

Petitioner avers that the initial decision ignores his
primary claim, i.e. that his status as a teacher in the district
constitutes steady employment under N.J.S.A. 18A:30-1 et seq. and
that, as a result, any work performed for the district which
requires certification as a teacher must be covered by the sick
leave statute's beneficial provisions. Referencing Point II of his
brief, petitioner contends that every authority from the
administrative courts to the Department of Education to the Superior
Court recognizes coaching as a significant teaching function and
regardless of the voluntary nature of the assignment, such work must
be performed when assigned. Further, if the work is refused or
poorly performed, the same sanctions can be applied as would be the
cage with classroom teaching assignments.

Petitioner acknowledges no tenure c¢laim may be made but
reiterates that sick leave was meant to preserve the level of
compensation to which he would have been entitled if he had worked
during his days of leave, notwithstanding the seasonal nature of the
work., Moreover, he distinguishes his situation from that of a coach
not steadily employed as a teacher, acknowledging that that
individual may not be entitled to such leave.

Upon review of the record in this matter, the Commissioner
ig in Full agreement with the ALJ that petitioner is not entitled to
sick leave pay for a c¢oaching assignment he was unable to fulfill
due to illness. Petitioner's arguments to the contrary are
meritless. It is well established in case law that stipends for
coaching or other extracurricular assignments are not part of a
teacher's salary. That one may be sanctioned for refusal to fulfill
such an assignment or for poor performance of duties associated with
an extracurricular assignment has no bearing whatsoever on the
igssue. N.J.S5.A. 18A:30-2 mandates that petitioner be paid his full
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salary. Since stipends for extracurricular assignments are not and
may not be included as part of a teacher's salary, petitioner has no
entitlement to the monies attached to the extracurricular assignment
he was unable to assume. ' R

Accordingly, the ALJ's recommended decision is adopted for
the reasons well expressed therein. The Petition of Appeal is
hereby dismissed.

January 13, 1989 COMMISSIONER OF EDUCATION
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WILLIAM J. DE GROQT,
PETITIONER-APPELLANT,
v. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE PASSAIC DECISION
COUNTY REGIONAL HIGH SCHOOL
DISTRICT NO. 1, PASSAIC COUNTY,

RESPONDENT-RESPONDENT.

Decided by the Commissioner of Education, January 13, 1989

For the Petitioner-Appellant, Bucceri & Pincus
(Louis P. Bucceri, Esq., of Counsel)

For the Respondent-Respondent, Stephen J. Veltri, Esq.

For the amicus curiae New Jersey School Boards Associationm,
Francis J. Campbell, General Counsel (Carol M.
Trovato, Esq., of Counsel)

The decision of the Commissioner dismissing Petitioner's
appeal from the Board's failure to pay him the stipend from an
extracurricular coaching assignment he was unable to fulfill due to
illness is affirmed substantially for the reasons expressed in the
initial decision of the Administrative Law Judge ("ALJ').

In affirming that determination, we emphasize that the only
guestion involved in thege proceedings is whether Petitioner, a
tenured teacher also appointed as assistant football coach in the
1987-88 gchool year, was entitled to sick leave compensation for
that extracurricular coaching assignment pursuant to N.J.S5.A,
18A:30-1 et seq.

The requirement of N.J.§.A. 18A:30-2 is that persons who
are ''gteadily employed by the board of education or who are
protected by tenure in their office, position or employment"” be
allowed "sick leave with full pay...'" We fully agree with the ALJ's
determination that Petitioner was neither tenured nor steadily
employed as an  assistant  football ¢coach, and that the
extracurricular coaching asgignment was not a direct extension of
higs steady employment as a teacher so as to entitle him to inclusion
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of the c¢oaching stipend as part of his *"full pay'" under N.J.S A.
18A:30-2 during periods of sick leave. Therefore, for purposes of
determining the instant matter, we need not address the wvalidity of
the Commissioner's statement that "[ilt is well established in case
law that stipends for coaching or other extracurricular assignments
are not part of a teacher’'s salary," Commigsioner's decision, at 15,
and, in the absence of any citation, we make no judgment about its

accuracy.

July 6, 1989

Pending N.J. Superior Court
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 4173-88
AGENCY DKT. NO. 118-5/88

ALEXANDRA SPIZZIRI,

Petitioner
v.

BOARD OF EDUCATION OF THE
BOROUGH OF FRANKLIN LAKES,

Respondent.

Nancy kis Oxfeld, Esq., for petitioner
(Klausner, Hunter & Oxfeld, attorneys)

Stephen R. Fogarty, Esq., for respondent
(Fogarty & Hara, attorneys)}

Record Closed: November 17, 1988 Decided: November 29, 1988
BEFORE: WARD R. YOUNG, ALJ:

Alexandra Spizziri, a tenured teacher employed by the Franklin Lakes Board of
Education, filed a Petition of Appeal challenging the action of the Board which suspended
ner from her teaching position without pay.

The Board denied its action was unlawful.

The matter was transmitted to the Office of Administrative Law on June 9, 1988,

as a contested case pursuant to N.J.S.A. 52:14F-1 et seq.; was preheard on September 19,
1988 and set down for plenary hearing on November 17 and 18, 1988.

New Jersey Is An Equal Opportunity Empluyer
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The Board filed a Motion to Dismiss pursuant to N.J.A.C. L:1-10.5 and N.J.A.C.
1:1~14.4 with supportive documents. Responsive papers were filed by petitioner. Petitioner
failed to appear at hearing on November 17, 1988. Oral argument, supplemental to filed
papers, was heard on that date on the Board's motion as well as on petitioner’s application
for adjournment and rescheduling of the hearing. Bench decisions were rendered by the
undersigned on November 17, which GRANTED the Board's Motion to Dismiss and DENIED
petitioner’s application for adjournment and rescheduling. The Order, prepared by counsel
for the Board at the direction of the undersigned, is attached hereto and incorporated
herein.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE OF EDUCATION, SAUL COOPERMAN, who by law is
empowered to make a final decision in this matter., However, if Commissioner Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

[ hereby FILE this Initial Decision with Saul Cooperman for consideration.

29 Ww /148

DATE

/]

. > ‘;%
DATE/ | | F/EDUCA ON

q Mailed ToParties: s~ / £
g [ A-
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ALEXANDRA SPIZZIRI,
PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF FRANKLIN LAKES,
BERGEN COUNTY,

RESPONDENT .

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner filed timely
exceptions pursuant to N.J.A.C. 1:1-18.4., The Board filed timely
reply exceptions thereto. However, the Board's second submission
dated January 9, 1989 was untimely received and therefocre is not
made a part of the Commissioner's consideration of this case.

Petitioner's exceptions aver the ALJ erred in dismissing
the petition for failure to supply interrogatories to the Board.
Petitioner contends the interrogatories were supplied. She further
avers, ''The Respondent is not alleging and did not allege at the
hearing that the Answers supplied by the Petitioner were incomplete,
but rather the Respondent alleged that it wished to seek more
information then (sic) it had asked for in discovery.xxx”
(Exceptions, at p. 2) ’

Moreover, the exceptions aver the ALJ erred in dismissing

the petition due to petitioner's failure to appear at hearing. She
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submits that her unavailability to appear did not have to be dealt
with by a "drastic determination™ (Exceptions, at p. 3) to dismiss
the petition, but instead claims her counsel's motion to adjourn
should have been granted until her return from her hunting trip.
Petitioner claims her attorney did appear at hearing and, further,
that the ALJ failed to wait the 10 days required by N.J.A.C.
1:1-14.4 for an explanation for the non-appearance. Moreover, since
the explanation was proffered by her counsel at hearing, petitioner
claims the ALJ was required by N.J.A.C. 1l:1l-1l4.4(a)(l) to
reschedule. Thus, petitioner submits the ALJ acted prematurely in
dismissing this case and in violation of the rules in failing to
adjourn and reschedule her hearing on the merits.

Further, petitiomer suggests an additional reason to have
adjourned was to allow her counsel to secure an expert psychiatric
witness, since the merits of petitioner's case involved a report by
a Board psychiatrist pursuant to N.J.S.A. 18A:16-4.

Finally, petitioner excepté to the determination of the ALJ
directing that petitioner pay the attorney fees of the Board. She
contends the ALJ does not have the power to issue such an Order,
whether or not the power to do $o is set forth in QAL rulesg, 'xxwag
the Qffice of Administrative Law in its rulemaking powers cannot
grant a power to the Commissioner which he does not already have,
and the Commissioner does not have the power to grant damages,
attorneys fees and costs." {(Exceptions, at p. 5) She cites

Anne Hall v. Board of Education of the Township of Jefferson,

decided by the Commissioner October 20, 1988 in support of this

proposition.
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The Board's exceptions support the initial decision and
oppose petitioner's exceptions. Gn the issues of interrogatories,
the Board claims the interrogatories which were filed with the Board
were late, the court order having required filing of such Answers by
September 30 and, moreover, were incomplete. The Board denies that
it wag contemplating subpoenaing petitioner‘'s medical record, gince
it had made a timely discovery demand for such information.

On the issue of petitioner's failure to appear at the
scheduled hearing, the Board contends the ALJ acted within the scope
of his authority under N.J.A.C. 1:1-14.4 in granting the motion to
dismiss. The Board contends that petitioner's counsel did i‘n fact
provide at hearing an explanation for her client's absence and that
such excuse thus fell within the 10-day period required by N.J.A.C.
1:1-14.4¢a). Having so provided an explanation within 10 days, the
Board claims that pursuant to N.J.A.C. 1:1-14.(4)(a)(2), the ALJ
then could dismiss the claim. In this regard the Board further
suggests that the ALJ did not render his formal decision and order
until November 29, 1988, 12 days after the hearing. Further, the
Board suggests that the ALJ's Order of November 29 dismissing the
petition was in accordance with N.J.A.C., 1:1-14.4(¢) which allows
the ALJ to dismiss '[fJor unreasonable failure to comply with any
order of a judge or with any requirements of this chapterwx#»». "
(Reply Exceptions, at p. 3 citing N.J.A.C. 1:1-14.4(c)) For failure
to comply with an order to answer interrogatories by September 30,
1988 or to do so within the time prescribed by N.J.A.C. 1:1-10.4,
and for her ‘'persistently delay[ing] expediting this proceeding by
ignoring frequent requests by respondent for the answers to

interrogatories” (Reply Exceptions, at p. 3) and also for failing

-5 -
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to appear at the scheduled hearing, the Board avers the "ALJ acted in

accordance with the authority granted him under the New Jersey
Administrative Code in dismissing the petition.

As to petitioner's exception averring the Commissioner has
no authority to grant attorney fees and costs, and therefore
suggesting that the ALJ cannot do so, the Board cites N.J.A.C.
1:1-14.64¢a)(1)(i) and (ii) as granting the ALJ such authority. It
¢laims the Commissioner's lack of authority to award attorney fees
and costs has no bearing on the enforceability of N.J.A.C.
1:1~14.4Ca)(1)(i) and (ii).

The Board urges that the Order of ALJ Ward Young dismissing
petitioner's petition and awarding respondent reasonable expenses
and attorneys' fees be upheld.

Upon his careful and independent review of the record, the
Commissioner must remand the instant matter for consideration of the
following:

First, the Commissioner's review of the record reveals no
indication of whether petitioner’s counsel was prepared to go
forward on the day scheduled for hearing, November 17, 1988. The
Commissioner is aware of no law or regulation that requires a party
to be present at hearing if he or she is represented by counsel,
provided the party's testimony is not required. The Commissioner
seeks knowledge as to whether counsel was prepared to go forward
with the hearing in order to determine whether there was
unreasonable delay because of ©petitioner's absence from the

proceedings before the Office of Administrative Law.
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Similarly, the Commissioner is unable to determine from the
record before him whether or not discovery was in fact completed,
albeit Dbelatedly by the time of the scheduled hearing. The
Commissioner seeks this information for the purpose of determining
whether any such failure to complete interrogatories fully was in
fact a subterfuge for delaying the proceedings. Thus, the
Commissioner would ask the ALJ to set forth on the record whether,
in his understanding, the interrogatories which were filed with the
Board's counsel sometime in November were in fact complete.

Further, the Commissioner would note for the record that
the only basis set forth in law whereby a Board is empowerAed to
suspend without pay a teaching staff member is upon indictment
pursuant to N.J.S.A. 18A:6-8.3, or upon certification of tenure
charges pursuant to N.J.5.A. 18A:6~10 et seq. Since the Board has
not brought tenure charges, it may not hold such employee out on
suspension without pay nor may it suspend her indefinitely, even
with pay. The Commissioner directs that during the pendency of
these proceedings the Board take whatever action it deems necessary
to bring it into conformity with law in this regard.

Accordingly, the Commissioner remands the instant matter
for further proceedings consistent with this decision.

IT IS SO ORDERED.

4
N 172 D —
COMMISSI OF EDUCATION

JANUARY 19, 1989

DATE OF MATLING - JANUARY 19, 1989

P
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State of Now Hersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 478-39

{Remand of EDU 4173-88)

AGENCY DKT. NO. 118-5/88
ALEXANDRA SPIZZIRI,

Petitioner,
v.

BOARD OF EDUCATION OF THE
BOROUGH OF FRANKLIN LAKES,

Respondent.

Nancy fris Oxfeld, Esq., for petitioner
{Klausner, Hunter & Oxfeld, attorneys)

Stephen R. Fogarty, Esq., for respondent
(Fogarty & Hara, attorneys}

Record Closed: March 27, 1989 Decided: March 30, 1989
BEFORE: WARD R. YOUNG, ALJ:

Alexandra Spizziri, a tenured teacher employed by the Franklin Lakes Board of
Education, filed a Petition of Appeal challenging the action of the Board which suspended
her from her teaching position without pay pursuant to N.J.S.A. 18A:16-4,

The Board denied its action was unlawful.

The initial matter (EDU 4i73-88) was transmitted to the Office of
Administrative Law on June 9, 1988 as a contested case pursuant to N.J.§.A. 52:14F-] et
seq. A prehearing conference was held on September 19, 1988, at which the discovery
period was extended to September 30, 1988 and the matter set down for plenary hearing, on
November 17 and 18, 1988,

New Jersev Is An Equed Opporaunity Emplover
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OAL DKT. NO. EDU 478-89

The Board filed a Motion to Dismiss pursuant to N.J.A.C. L-10.5 and N.JJ.A.C.
1:-14.4 with supportive documents. Responsive papers were filed by petitioner.
Petitioner failed to appear at hearing on November 17, 1988, Oral argument, supplemental
to filed papers, was heard on that date on the Board's motion as well as on petitioner’s
application for adijournment and rescheduling of the hearing. The Board's Motion to
Dismiss and for the imposition of sanctions was GRANTED and petitioner's Motion was
DENIED. An Initial Decision and Order was entered on November 29, 1988,

The Commissioner remanded the matter on January 19, 1989 for the following
determinations:

L Was petitioner's counsel prepared to go forward with the hearing?

2. Was there unreasonable delay because of petitioner's absence from
the proceedings?

3. Was discovery completed by petitioner?

4. Does N.J.S.A. 18A:16-4 authorize a Board to suspend or not reinstate
without pay?

As the result of the Commissioner's remand, an Order was entered on February
10, 1989 directing the Board to order official transeripts of oral argument on November 17,
1988 upon the gracious offer of the Board to volunteer to do so. Counsel for the parties
agreed to submit the first three issues for the ALJ's determination based on the official
transeript, and also the N.J.S.A. 18A:16-4 issue as a matter of law as both counsel agree
that boards of education are authorized to remove a teacher and not reinstate until
satisfactory evidence of fitness to teach is submitted. The transcript was filed on March
15, 1989. The joint request of counsel to file simultaneous letter-memoranda was
approved, and the reccrd closed on March 28, 1989 with the filing of same, which are
incorporated herein by reference.
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WAS PETITIONER'S COUNSEL PREPARED TO GO FORWARD
WITH THE HRARING ON NOVEMBER 17, 1988?

Counsel for petitioner made a cross-motion at oral argument on respondent's
motion on November 17, 1988 "for the reason that the Petitioner is unavailable and
because we have not yet obtained an expert witness,” See, Tr. 5. Counsel further
elaborated on petitioner's unavailability due to petitioner's decision to go on & hunting
trip. See, Tr. 3 and 7.

Coneerning the failure to obtain an expert witness, reference is made to Tr, 8.

I PIND that petitioner's counsel was not prepared to go forward with the hearing
on November 17, 1989 due to the gross negligence of petitioner and failure to adhere to the
Prehearing Order entered on September 19, 1989 which incorporated the hearing schedule.

WAS THERE UNREASONABLE DELAY BECAUSE OF
PETITIONER'S ABSENCE FROM THE PROCEEDINGS?

The hearing schedule was incorporated in the September 19, 1988 Prehearing
Order. Counsel for petitioner notified her of same "in two separate letters.” See, Tr. 7.
Counsel spoke to petitioner "back in the Spring and she indicated that she would look for
an expert witness”, and never replied to counsel's written inquiry "would she like me to
look for an expert witness and to please let me know". See, Tr. 8.

The Notice of Plenary Hearing scheduled for November 17 and 18, 1988 was
incorporated in the Prehearing Order entered on September 19, 1988. An additional Notice
was sent to pei{tioner by the Acting Director of the Office of Administrative Law on
QOctober 19, 1988 which also stated: "If you do not attemxd the hearing, the judge may
dismiss your case ar order that the action requested by the other party be granted.”

I PIND that petitioner's gross negligence caused an unreasonable delay in the
proceedings.
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OAL DKT. NO. EDU 478-89

WAS DISCOVERY COMPLETED BY PETITIONER?

The Notice of Filing sent to the parties upon receipt of a transmittal states:

All discovery must be complete five days before the hearing
uniess another date is established by the judge. Therefore,
parties must begin immediately to exchange information, to
seek access to public documents, to exhaust other informal
means of obtaining information and, if necessary, to serve
discovery notices and motions.
The Prehearing Order entered on September 19, 1988 stated that "Interrogatories

shall be answered no later than September 30, 1988",

Interrogatories were served upon counsel for petitioner on June 18, 1988, which
were followed by written requests from respondent for answers under dates of August 16,
1888 and October 20, 1988. The chronology of communications between counsel for
petitioner and the petitioner is found in counsel's Certification filed with the undersigned
on November 8, 1988. Answers to Interrogatories were transmitted to respondent's
counsel on November 16, 1988, the day preceding hearing.

Counsel for respondent stated in oral argument on November 17, 1988. "We
received answers to interrogatories from petitioner's counsel at the end of last week
which were subsequently amended and were received at our office on yesterday. It has
put the respondent in a severe disadvantage in teems of defending the actions, because we
had initially requested an authorization for a release of medical information because that
is indispensable to ow ability to defend the charges that may be placed by the requesting
particulars . . . so we were severly prejudiced as a result of her failure to provide answers
to interrogatories in a timely way. That almost seems mute [si¢] through your Honor, in
light of petitioner's failure to appear here today". See, Tr. 3, 4.

[ PIND that discovery was completed by petitioner, and also that its untimeliness

was in violation of the Order as well as the regulatory scheme, and further that
respondent was indeed prejudiced by the untimely filing of answers to interrogatories.
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DOES N.J.S.A. 18A:16-4 AUTHORIZE A BOARD TO SUSPEND
OR NOT REINSTATE A TEACHING STAFF MEMBER WITHOUT PAY?

The Commissioner addressed this issue in his decision at 7 and said:

Further, the Commissioner would note for the record that the
only basis set forth in law whereby a Board is empowered to
suspend without pay a teaching staff member is upon
indictment pursuant to N.J.S.A. 18A:6-8.3, or upon certification
of tenure chacges pursuant to N.J.8,A. 18A:6-10 et seq. Since
the Board has not brought tenure charges, it may not held such
employee out on suspension without pay nor may it suspend her
indefinitely, even with pay.

This issue is incorporated herein because counsel for both petitioner and
respondent agree that boards of education do have a basis in law to remove petitioner
from her teaching position because she demonstrated that she was suffering from a
mental abnormality as defined in N.J.S.A. 18A:16-4, and requested the undersigned to
address it.

I am well aware that the Commissioner made his determination on this issue in
his Order on Remand, which is appealable to the State Board of Education. I reluctantly
agree to address the issue solely for reconsideration by the Commission in the spirit of the
single controversy concept to avoid piecemeal or an untimely appeal.

N.J.5.A. 18A:16-4 reads:

If the result of any such examination [authorized by N.J.S.A.
18A:16~2 and/or N.J.S.A. 18A:16-3] indicates mental abnormality
or communicable disease, the employee shall be ineligible for
further service until proof of recovery, satisfactory to the
board, is furnished, but if the employee is under contraet, or
has tenure, he may be granted sick leave with compensation as
provided by law and shall, upon satisfactory recovery, be
permitted to complete the term of his contract, if he is under
contract, or be reemployed with the same tenure as he
possessed at the time his services were discontinued, if he has
tenure, uniess his absence shall exceed a period of two years.
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OAL DRT. NO. EDU 478-89

In this matter, the Board invoked the provisions of N.J.5.A. 18A:16-2 when it
required Spizziri to undergo & psychiatric examination. The Board declared Spizziri
ineligible for employment when the psychiatrist's report demonstrated evidence of
deviation from normal mental health pending proof of recovery.

SUMMARY OF FINDINGS AND CONCLUSIONS

1 PIND that counsel for petitioner was not prepared to go forward with the
hearing.

i PIND there was unreasonable delay because of petitioner's absence from the

proceedings.

I FIND that discovery (answers to interrogatories) was completed and provided to
counsel for the Board the day preceding the hearing, but also find the Board was
prejudiced by the late answers because of an inability to secure records from petitioner's
treating physicians (which petitioner had authorized through executed releases).

I FIND that the Board is statutorily authorized to declare a teaching staff
member ineligible for employment based on evidence of a deviation from normal mental
health pending proof of recovery.

{ CONCLUDE, therefore, that the Initial Decision entered on November 29, 1988,
which granted the Board's motion to dismiss, denied petitioner's motion to adjourn the
hearing scheduled on November 17, 1988, and the Order for petitioner to pay reasonable
expenses pursuant to N.J.A.C, 1:1-14.41{a) and (¢) is REAFFIRMED.
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This recommended deeision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Commissioner Saul
Cooperman does not so &ct in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:148-10.

I hereby FILE this Initial Decision with Saul Cooperman for consideration.

_gg_ggﬁd /179 4 -
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ALEXANDRA SPIZZIRI,
PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION ON REMAND
BOROUGH OF FRANKLIN LAKES, .
BERGEN COUNTY,

RESPONDENT .

The record and initial decision on remand rendered by the
Office of Administrative Law have been reviewed. Petitioner filed
timely exceptions pursuant to the applicable provisions of N.J.A.C.
1:1-18.4. The Board filed timely exceptions and reply exceptions to
petitioner's exceptions.

Petitioner's counsel concedes in exceptions that she was
not prepared to go forward with the hearing which convened on
November 17, 1988, However, petitioner argues, as she had in her
exceptions dated December 13, 1988, that dismissal of thig action as
"a drastic remedy" and that '[a] more appropriate remedy for the
Petitioner's unavailability would be to adjourn the hearing date and
set the matter down for a new date of hearing.'" (Exceptions, at
pp. 1-2) She further excepts to the ALJ's determination that
petitioner's absence from the hearing created unreasonable delay.
"A delay caused by the Petitioner's absence due to a hunting trip
would not «create an unreasonable delay, but only delay the
proceedings approximately another month or so. Surely, a change
such that ingtead of the hearing taking place two months after the
Pre-Hearing Order was entered, it took place three months after the
Pre-Hearing Order would not constitute a delay that was so
unreasonable or prejudicial to the Respondent as to necessgitate a
dismigssal of the Petition.m (Id.., at p. 2) Once again, petitioner
suggests a more appropriate action would have been to reschedule the

hearing.

Petitioner further excepts to the ALJ's conclusion that
petitioner's untimely filing of answers to interrogatories
prejudiced the Board. Noting that the ALJ indicates in hisg decision
on remand that the interrogatories were fully completed, albeit that
vPetitioner did not submit all discovery precisely by the due date,"
(id.), petitioner iterates her argument that any prejudice to the
Board could have been resolved by adjourning the hearing, rather
than dismissing the petition.

In response to the ALJ's claim that the Board was
prejudiced because it was unable, due to the late filing of
interrogatory answers, to obtain an authorization for a release of
medical information, petitioner claims the Board never requested
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such a release. Instead, she claims, two months before the instant
petition was filed, the Board attorney requested a medical release
from petitioner before it would provide her counsel with a copy of
her medical evaluation performed by Dr. Jerome Goodman. Petitioner
claims that release was provided, but claims that the letter of
Board counsel dated March 8, 1988 "»*xgives no indication that the
Respondent was seeking a release of any other medical information
and it is hard to understand how the Respondent can now argue that
two months prior to the filing [of] the Petition in this matter it
sought a medical release to obtain information and discovery in a
case which had not even been filed and did not yet exist.” (Id., at
pp. 3-4) Petitioner avers that the only alleged prejudice to the
Board concerning the late filing of interrogatories concerned the
Board's alleged inability to reguest information from petitioner’s
physicians, based upon an allegation that the Board had requested a
release for such records which, in fact, had never occurred. Again,
petitioner contends an adjournment would have been a more
appropriate disposition of the matter than dismissal of the petition
so that a new hearing date could be scheduled giving the .Board
adequate time to receive such information.

Finally, petitioner excepts to the determination of the ALJ
ordering her to pay reasonable expenses pursuant to N.J.A.C.
1:1-14.4¢a)(1)(i) and (ii), averring the Commissioner does not have
the power to grant damages, attorneys fees and costs. She cites
Anne Hall v. Board of Education of the Townghip of Jefferson,
decided by the Commigsioner October 20, 1988, im support of this
proposition.

The Board's primary exceptions support the initial
decision. It claimsg it is irrefutable that petitioner's counsel was
not prepared to go forward with the hearing on November 17, 1988 and
cites the transcript of that hearing at pages 5 through 8 in support
of this proposition. The Board further argues that the ALJ's
finding that where discovery was completed by the time of the
gcheduled hearing, its untimeliness was in wviolation of his order
and prejudiced the Board was amply supported by the record.
Acknowledging that petitioner did submit answers to interrogatories
on November 11, 1988 which were amended to provide the names of
three additional treating physicians on November 16, 1988, the day
before the hearing, the Board argues that petitioner’s counsel
recognized the prejudice to the Board as a result of petitioner's
failure to timely provide such information and it cites the
transcript at pages 5-12 in support of this position.

Reciting nearly verbatim from its post-hearing submission,
which is incorporated herein by reference, the Board contends that
there was basis in law to0 remove petitioner from her teaching
position because she was suffering from a mental abnormality as
defined in N.J.$.A. 18BA:16-4. It claims, however, that a
determination as to the merits of whether petitioner demonstrated
evidence of deviation from normal mental health “does not have any
materially consequential bearing upon whether the within petition
should have been digmissed in this case. It 1is respectfully
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submitted that that issue should be decided solely on the basis of a
resolution of Issues, 1, 2, and 3, Supra.'' (Board's Exceptions, at
p. 8)

. In summary, the Board seeks affirmance of the ALJ’s
decision on remand dismissing petitioner's petition and awarding
respondent reasonable expenses and attorneys fees.

The Board's reply exceptions support the initial decision,
citing its brief filed April 17, 1989 in support of its position in
this matter. It opposes petitioner's exceptions for the following
reasons.

Noting that petitioner was under court order to supply
complete interrogatory answers by September 30, 1988, the Board

claims:

The certification of petitioner's counsel in
opposition to respondent's motion to dismiss the
petition for failure to comply with the Court
Order of September 30, 1988, bears evidence of
petitioner’'s blatant contempt for the judicial

process. Counsel for petitioner conceded that
petitioner's interrogatory answers were
incomplete during oral argument before

Judge Young on November 17, 1988. Petitiomer is
now attempting to claim that she supplied
complete answers to the interrogatories
propounded by respondent.

(Reply Exceptions, at pp. 1-2)

As to the medical release argument posed by petitioner, the
Board suggests it "#***would have no need to subpoena petitioner's
medical records, since respondent made a timely discovery demand for
such information. Unfortunately, petitioner failed to communicate
the name of her physiciang to respondent until the day before the
gscheduled hearing." (Id., at p. 2)

Further, the Board contends petitioner's failure to appear
at the scheduled hearing because she was on a hunting trip
vxx*further exhibits her brazen disregard of the Court” (id.), and
it claimg the ALJ was within his authority under N.J.A.C. 1:1-14.4
in granting the Board's motion to dismiss the petition. It suggests
further that the ALJ's Order of November 29, 1988 granting the
Board's motion to dismiss the petition was also in accord with
N.J.A.C. 1:1-14,4(¢) in failing to provide answers to
interrogatories within the time prescribed by N.J.A.C. 1:1~10.4. It

contends:

**xpPetitioner completely disregarded the
Prehearing Order of September 19, 1988 by failing
to supply respondent with interrogatory answers
by September 30, 1988. Petitioner persistently
delayed expediting this proceeding by ignoring
frequent requests by respondent for the answers
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to interrogatories. Finally, the petitioner
‘ngulted the Court and made a mockery of the
administrative system and . of the participants
involved in this proceeding by failing to appear
at the scheduled hearing and having the audacity
to offer the insolent excuse of her hunting
trip. Judge Young clearly acted in accordance
with the authority granted to him under the
New Jersey Administrative Code in dismissing the
Petitioner's petition. (Id.)

Finally, citing N.J.A.C. 1:1-14.4(2)(1)(i) and (ii), the
Board contends the ALJ, not the Commissioner, is empowered to grant
costs, reasonable expenses and attorneys fees to an aggrieved party
or representative. It avers the Commissioner’s lack of authority to
award attorneys fees and costs has no bearing on the enforceability
of N.J.A.C. 1:1-14.4(a)(1)(i) and (ii). It goes on to state that
the ALJ's decision to impose sanctions is not reviewable by the
Commissioner but, rather, is reviewable by the Director of the
Qffice of Administrative Law and cites N.J.A.C. 1:1-14.4 and Laufgas
v. Board of Education of the Township of Barnegat, decided by the
Commissioner August 31, 1988 for this propositicn. The Board adds
that petitioner hag filed exceptions to the initial decision with
the Director of the Office of Administrative Law simultaneously with
her exceptions filed before the Commissioner.

By way of summary, the Board avers:

In conclusion, petitioner's egregious conduct in
this matter demonstrates an outrageous and
inexcusable digsregard for the  adjudicative
process. Petitioner has wasted the time of the
Court, the Commissioner, respondent and counsel.
Petitioner has dragged the respondent, a public
body, through months of pretrial discovery and
judicial proceedings in an effort to defend her
claim. Petitioner's cavalier attitude towards
her own claim has forced the respondent, as well
as the taxpayers of Franklin Lakes, to expend
great sums of money on this matter. Respondent
even retained an expert witness, who was on call
on the date ¢of the hearing. These funds could
have been more appropriately spent in the
respondent's school system.

For the reasons set forth above, it is
respectfully requested that the Order of the
Honorable Ward R. Young dismigging petitioner's
petition and awarding respondent reasonable
expenses and attorneys fees be upheld.

(Id., at p. 3)

Upon a careful and independent review of this matter, the

Commissioner adopts the initial decision on remand rendered by the
Dffice of Administrative Law with the following clarifications.
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Initially, the Commissioner notes that his comment made for
the record in the remand of this matter dated January 19, 1989
relative to the Board's "suspension’” of petitioner in this matter
(see Commigsioner's Decision at p. 7, para. 2) was misperceived by
the ALJ ags a further question for the parties and him to address.
What the ALJ perceived to be a gquestion relative to N.J.§5 A.
18A:16-4 was in fact an admonition to the Board to ensure that its
actiong taken pursuant to N.J.S5.A. 18A:16-4 were in all repects in
conformity with such statutes and not those related to N.J.S.A.
18A:6-8.3 or 6-10 et seq. In So stating, the Commisgioner would
reinforce his earlier statement that the language 'suspend without
pay"” is a term of art uniquely pertinent to circumstances set forth
at N.J.S.A. 18A:6-8.3 or 6-10 et seq. By contrast, the Board's
authority to declare an employee "ineligible for further service"
shall be accomplished in strict conformity with N.J.S.A, 1BA:l6-4,
without reference to the term "suspension without pay.”

As to the two concerns expressed by the Commigsioner inm his
decigsion dated January 19, 1989, which it is noted now includes a
transcript of the proceedings on November 17, 1988, the Commigssioner
concurs with the ALJ's conclusions that 1) petitioner through her
counsel was not prepared to go forward with the hearing on
November 17, 1988, and 2) that discovery, albeit inexcusably late,
was completed and in Board counsel's possession the day before the
hearing. In these conclugsions, the Commissioner adopts the initial
decision on remand as his own. In finding in accord with the ALJ
that discovery was complete (see also initial decision on remand on
this point, ante), the Commissioner rejects the Board's argument
that it was in possession of a general medical release form from
petitioner through which it might seek medical information. The
Commissioner finds that the release in gquestion was solely limited
to a release from petitioner to the Board to provide petitioner's
counsel with a copy of the medical evaluation of petitiomer which
had been performed by Dr. Jerome Goodman. Said release clearly
states that petitioner releagsed disclosure of such medical
information to her attorney Ms. Oxfeld and to no other, the
psychiatric report of Dr. Goodman dated October 6, 1987. (See
release dated March 1988 signed by petitioner.) The Board's letter
dated March 8, 1988 from Stephen R. Fogarty, Esq. to HNancy Iris
Oxfeld, Esq. confirms that the release was intended to be so limited
wherein it ig stated, ''Therefore, the Board shall require an
authorization to release medical records from Mrs. Spizziri before
it can release Dr. Goodman's report to you.'" |Nowhere in said
release is permission given by petitioner for release of any medical
records for the Board's or Board counsel's review. The Commisgioner
so finds. Accordingly, the Commissioner rejects the Board's
contention that such document constituted a general release by
petitioner of her medical records, and that a timely request for
such information had therefore been denied the Board through
interrogatories. He does so noting that the documents in gquestion,
while presented by the parties in their submisgions as exhibits,
were never formally received in the record as exhibits.
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Moreover, the Commissioner's review of the record comports
with the ALJ's that petitioner unreasonably and blatantly delayed
the instant proceedings for the reasons expressed by the ALJ in the
transcript at pages 10-12 and for those reasons expressed in the
initial decision and the initial decision on remand. In so finding,
the Commissioner affirms the ALJ's dismissing the Petition of Appeal
pursuant to N.J.A.C. 1:1-14.4., 1In so doing, the Commissioner adds
his accord with the ALJ's that such sanctions are in no way a
reflection on petitioner’s counsel’'s representation of
Ms. Spizziri. See Tr. 12-13.

However, the Commissioner finds and determines that it is
not within his jurisdiction to assess costs against a party under
instances like those present in thig matter, nor is it his to review
an ALJ's determination to impose costs pursuant to N.J.A.C,
1:1-14.4CaX(1)¢{i) and (ii). See Laufgas, sSupra, and N.J.A.C.
1:1-3.2(c)4. Such review is within the purview of the Director of
the Office of Administrative Law.

Accordingly, for the reasons expressed by the ALJ in his
initial decision on remand, as clarified herein, the determination
of the Office of Administrative Law is adopted. The Petition of
Appeal is accordingly dismissed with prejudice.

R OF EDUCATION
May 18, 1989 COMMISSIONER OF EDUCAT
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 4431-88
AGENCY DKT. NO. 131-5/48

WILLIAM DAVID GUYET,

Petitioner
v.

CALDWELL-WEST CALDWELL
BOARD OF EDUCATION,

Respondent.

Stephen E. Klausner, Esq., for petitioner
(Klausner, Hunter & Oxfeld, attorneys)

Brenda Liss, Esq., for respondent
(McCarter & English, attorneys)

Record Closed: November 14, 1988 Decided: December 5, 1988

BEFORE: WARD R. YOUNG, ALJ:

William David Guyet, a tenured teaching staff member employed by the
Caldwell-West Culdwell Board of Education, filed a Petition of Appeal to chailenge the
action of the Board in withholding his salary increments {(employment and adjustinent) for
the 1388-89 school year on the basis of arbitrariness, capriciousness, bad faith, and

contravention of N.J.S.A. 18A:29-14.

The matter was transmitted to the Office of Administrative Law on June 17,
1988, pursuant to N.J.S.A. 52:14F-1 et seq.; was preheard on August 15, 1988; and proceeded
to plenary hearing on October 25 and 26, 1988. Post-hearings submissions were filed and

the record closed on November 14, 1988, the date established for final submission.

New Jersev Is An Equal Opportunity Employer
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The Board acted unanimously to withhold petitioner's increments at a special
public meeting held on February 22, 1988 and stated in its resolution that its action was
based on petitioner's "failure to satisfactorily perform the following responsibilities listed
in The Teachers Job Deseription™:

L The Teacher in the Classroom
(5) Develops a relationship with students which is
inspiring and professional

II. The Teacher as a Person
(I}  Acts with sincerity and integrity in relations with
others
{7}  Makes decisions that serve the common good

Ili. The Teacher as a Member of the Profession
() Observes professional ethics
(10) Shows respect for the worth and dignity of
eolleagues

IV. The Teacher with Parents and Community
(7} Observes professional ethics in relations with
parents and other members of the community (See,
R-U}.

Guyet was noticed of the February 22 meeting and the impending consideration
by the Board of its withholding action on recommendation of Assistant Superintendent
Fahy, which was conveyed to Guyet in a letter from Fahy under date of January 29, 1988.
The letter advised Guyet that the following information related to his alleged
unprofessional behavior and conduct unbecoming a teacher would be presented to the
Board:

September 1987

1

Telling an off-color joke to an eighth grade
3

December 1986 Sharing the content of a parent conference

with one of your classes.

March 1987

Speaking derogatorily about a colleague
with a student teacher

December 1987

Dismissing a Drama Class before the
scheduled time and leaving the class
unattended due to poor student behavior.

-3n
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TESTIMONIAL AND DOCUMENTARY EVIDENCE

Sinee petitioner's counsel argues that the alleged incidents of Guyet's conduct
during the 1986-87 school year are unrelated to the alleged 1386-87 incidents and the
Bourd is therefore prohibited from utilizing them as a basis for its withholding action for
1988-89, the recitation that follows bifurcates them by academic year.

1986-87: Guyet's own testimony does not dispute that he told a student music
teacher that her cooperating teacher would do better if she did more singing. . This
ineident was memoralizied in 8 memo under date of April 1, 1987 entitied "Count of
unprofessional conduct® which indicates that Guyet '"recognized verbally the
unprofessional nature of those actions.” It also states that "A third count of
unprofessional conduct will result in the withholding of both salary adjustment and earned
portions of his salary increment." See, R-3. Guyet testified that he did not respond to
the memo.

The first incident of alleged unprofessional conduet is memorialized in a
December 10, 1986 memo which addressed a parent complaint "that the substance of his
diseussion with you during the conference regarding his daughter was subsequently shared
with the students in your drama class., See, B-7. Guyet testified that he received the
memo but did not respond to it. He neither conceded or denied that the incident
occurred,

1986-87: Guyet testified that he concedes the inappropriateness of the "joke" he
told to an eighth grade class, which was construed by his principal to be "off colar™. See,
R-5. This concession was also memorialized in his memo to his principal. See, R-2.

Considerable testimony was adduced regarding the allegation that Guyet left his

drama class unattended prior to the end of the class period because of disruptive pupil
behavior. There is no compelling need to recite the scenario as to the location of the
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class on the third floor on December 3, 1987 due to irrelevancy as the gravamen of this
allegation is whether Guyet conducted himself unprofessionally if in fact he left his class
unattended prior to the end of the elass period.

Guyet did not deny that he left the classroom before the period ended or that
some pupils remained in the room after Guyet sent the others back to their regular
classroom and teacher. He testified that he believed it was not improper for him to leave
some children in that ciassroom as teacher May was sitting in the back of the room doing
some work. Inresponse to examination by the undersigned, Guyet testified that he did not
speak with May before he left the classtoom concerning supervision of the pupils remaining
there, and further that he did not assume that May would assume the supervision of those
children. Guyet did advise his principal of his action as he left the building for his next
assignment in another building. His principal testified he immediately proceeded to the
classroom, and upon his arrival there prior to the end of the period discovered the pupils
there, but teacher May was not. See, P-1, R-1, and R-6.

FINDINGS OF FACT

1 FIND the allegations concerning Guyet's conduct related to all four incidents
addressed above to be valid, and true.

ARGUMENTS OF COUNSEL

The Board argues that petitioner has failed to meet his burden of proof by a
preponderance of eredible evidence that its withholding action was evidenced by improper
motives or was without a rational basis, and seeks the application of Kopera v. West
Orange Bd. of Ed., 60 N.J. Super. 228, 294 (App. Div. 1960) to affirm its action and dismiss
the petition,

Petitioner seeks reinstatement of his withheld increments due to the impropriety
of utilizing the 1986-87 incidents as a basis for the Board's action as they are unrelated to
the 1987-88 incidents, and cites Borrelli v. Rutherford Bd. of Ed., 1983 S.L.D.

-4
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(decided September 26, 1983), aff'd State Board of Education (decided July 3, 1983).
Petitioner also argues that reversal of the Board's action is mandated by Carroll v.
Sussex-Wantage Bd. of Ed., N.J. Super. A-2830-86T7 (App. Div. 1987), decided October 26,
1987 {unpublished), and seeks a remand because of the Board's illegal consideration of the
1986-87 incidents and utilization of them to support its withholding action.

DISCUSSION

Notwithstanding that 1 shall determine that the 1987-88 incidents serve as a
sufficient rational basis to affirm the Board's withholding action, the petitioner's
arguments shall be addressed in anticipation of the Commissioner’s review.

The State Board stated in Borreili at pp. 5 and 8¢

Thus, where conduct not warranting board action to withhold
salary increments in a single year continues to be exhibited in
subsequent years, such that the cumulative effect of the
pattern of conduct has a deleterious impact on the delivery of
educational services, the board may at that point decide that
withholding future increments is appropriate, In such cases, the
board should not be confined to examining the current school
year in a vacuum but should be permitted to consider the
developing pattern. However, where no such continuing pattern
is identified, no justification exists to review behavior in prior
years.

The State Board ailso reiterated at p. 7 in Borrelli that "eonduet occurring in
remote school years may not be re-examined to support an adverse increment
determination in subsequent years unless such earlier unsatisfactory conduet is
cumulative, so as to be added to other conduct occurring during the year in which the
decision to withhold the increment is made." {emphasis added).

See aiso, Trautwein v. Bound Brook Bd. of Ed., 1978 S.L.D. 445, aff'd St. Bd. of
Ed. 1979 S.L.D. 876, rev'd 179 N.J. Super. 553 (App. Div. 1980). The State Board stated at
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877: "So in the case of withholding an increment, past conduct over & reasonably relevant
period of time may properly be considered by a board of education in determining whether
or not a teacher's increment should be withheld.” The reversal by the Appellate Division
was on other grounds.

It must be noted that the issue in Trautwein was absenteeism, and it can hardly
be argued there was no relatedness over two academic years.

In the instant matter, petitioner contends the 1986-87 and 1987-88 incidents are
not related. The Board argues all incidents are related as a pattern of petitioner's
unprofessional conduct is clearly demonstrated. Guyet was noticed in the April 1, 1987
memo that "A third count of unprofessional conduet will result in the withholding of both
salary adjustment and earned portions of his salary inerements.” See. R-3. [ FIND
petitioner's contention without merit, as the pattern of Guyet's conduct over two
academic years is indeed unprofessional and therefore related.

Petitioner's reliance on Carroll is misplaced as the remand therein was not a
reversal of the Board's action. The court stated (slip opinion at 2): "We do not mean to
suggest that the local board would be abusing its discretion if it chose to reimpose the
same penalty. We simply give the local board an opportunity to determine whether the
same penalty remains appropriate in light of the reduced number of charges for which
petitioner was ultimately found guilty.”

CONCLUSION

It is noted that the Board made application at the conclusion of petitioner's case
to dismiss the petition. The issue framed and incorporated in the Prehearing Order
reflected petitioner's challenge of the Board's action on grounds of arbitrariness and
capriciousness and also on an alleged violation of N.J.5.A. 18A:29-14. A bench decision was
rendered denying the motion on the former for the development of a full record, but
dismissed the alleged statutory violation as petitioner's burden was clearly not met.
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Petitioner's burden herein is to demonstrate that the underlying facts upon which
the Boarg acted lack validity, and that it was unreasonable for the Board to conclude as
they did upon those facts. [ FIND that burden has not been met. Kopera.

I CONCLUDE, therefore, that the Petition of Appeal shall be and is hereby
DISMISSED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE OF EDUCATION, SAUL COOPERMAN, who by law is
empowered to make a final decision in this matter. However, if Commissioner Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.8.A. 52:14B-10.

I hereby FILE this Initial Decision with Saul Cooperman for consideration.

5 Do 18P o

DATE w R. YOUN
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WILLIAM DAVID GUYET,

PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
CALDWELL-WEST CALDWELL SCHOOL
DISTRICT, ESSEX COUNTY,

RESPONDENT .

The record and initial decision rendered by the Office of
Administrative Law have bheen reviewed. Petitioner filed timely
exceptions pursuant to the applicable provisions of N.J.A.C.
1:1~18.4. The Board filed timely replies thereto.

Petitiorner's exceptions reiterate the arguments posed at
hearing. Relying again on Louis Borrelli v. Board of Education of
the Borough of Rutherford, 1983 §S.L.D. 914, aff'd S5tate Board
July 3, 1985, petitioner claims the 1986-87 allegations upon which
the Board relied in withholding his 1988-89 increments are untrue
and unrelated to the 1987-88 allegations and, thus, the Board's use
of the 1986-87 incidents is improper. He also repeats his
contention that William F. Carroll, Jr. v. Board of Education of the
Sussex-Wantage Regional School District, decided by the Commissioner
August 26, 1985, aff'd with modification State Board February 4,
1987, aff'd Superior Court, Appellate Division October 26, 1987,
also mandates reversal. Averring that Carroll was modified by the
State Board because it sustained only two of the four original
charges against him and thereafter the Appellate Division remanded
the matter to the 1local board for reconsideration of Carroll's
penalty, petitioner's counsel herein claims that ''{glince two of
Guyet's four charges were illegally considered by the local Board
even if the Commissioner of Education finds that either or both of
the other charges are valid, remand is mandatory.” (Exceptions, at

p- 2)

Petitioner notes that time constraints prevent him from
providing the Commissgioner with the transcript of the proceedings
below. He requests the Commissioner "place this matter with the
consent of the Acting Director of the 0ffice of Administrative Law,
so that the trangcript may be obtained.” (1d.) By this the
Commissioner understands petitioner as asking that the matter be
held in abeyance while transcripts are ordered. He denies such
request as there is no provigion in law or regulation go allowing.

The reply exceptions filed by the Board note that

petitioner's exceptions raise no new arguments. The Board claims
that the record contains sufficient credible evidence to support a
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finding that the incident which allegedly occurred on December 10,
1986 did in fact occur despite petitioner's later denial of it at
trial and, in reply exceptions, the Board contends the Commissioner
should adopt the ALJ's finding that the allegations related to this
incident were valid and true. The Board also rebuts petitioner's
claim made in exceptions that he was not guilty of unprofesgional
conduct concerning the student teacher episode alleged by the
Board. The Board 1in reply exceptions argues that the record
establishes that ‘''petitioner himself admitted the unprofessional
nature of his actions'" (Reply Exceptions, at p. 2), and the Board

cites to Exhibit R-7 in support of this contention. "“As petitioner
did not recant this admigsion at the hearing, his effort to do so
now must be accorded no weight." (Id.)

In summary, the Board states that "Petitioner's belated
efforts to clarify his testimony, and to downplay the seriousness of
conduct which even he admitted to be improper, do not provide
grounds for rejecting the initial decision.” (Id.> The Board
concludes that the ALJ correctly found that petitioner failed to
meet his burden of proof and that, therefore, the petition should be

dismissed.

Upon his careful and independent review of the record,
which, it is noted, does not include a transcript of the hearing
below, the Commissioner adopts the initial decision substantially
for the reasons stated therein. He expressly notes his approval of
the ALJ's interpretation of Borrelli, supra. and Carroll, supra, as
they relate to the instant matter. Moreover, without benefit of the
transcripts of the hearing, the Commissioner will rely upon the
ALJ's credibility determinations and factual conclusions derived
therefrom. The Commissioner has given 'attentive consideration to
the ALJ's recommendation' (In re Morrison, 216 N.J. Super. 143 {(App.
Div. 1987) and on the limited record before him concurs with the
ALJ'3 conclusion that petitioner has failed to meet his burden of
proof by a preponderance of credible evidence that the Board's
withholding action was evidenced by improper motives or was without
a rational basis. Kopera v. West Orange Bd. of FEd., 60 N.J. Super.
228 (App. Div. 1960)

Accordingly, the Commissioner accepts the recommendation of
the Office of Adminigtrative Law dismissing the Petition of Appeal
and adopts it as the final decision in this matter for the reasons
expressed in the initial decision.

February 2, 1989 COMMISSIONER OF EDUCATION

STATE BOARD DISMISSED AUGUST 2, 1989 and OCTOBER 4, 1989
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 4921-88
AGENCY DKT. NO.155-5/88

BOARD OF EDUCATION OF DELAWARE
VALLEY REGIONAL HIGH SCHOOL,

Petitioner,

v.

TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF ALEXANDRIA; MAYOR AND COUNCIL
OF BOROUGH OF FRENCHTOWN; TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF HOLLAND;
TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF KINGWOOD; BOROUGH COUNCH. OF THE
BOROUGCH OF MILFORD,

Respondents.

David W. Carroll, Esq., for petitioner

James P. Granello, Esq., for Respondent Holland Township

Frederick R. Stem, Esq, for Respondent Frenchtown Borough (Stem and Stem,
attorneys)

Joseph F. Novack, Esq., for Respondent Kingwood Township

J. Peter Jost, Esq., for Respondent Alexandria Township

Walter G. Luger, Esq., for Respondent Milford Borough (Schaff, Motiuk, Gladstone,
Moeller & Reed, attorneys)

Record Closed: November 21, 1988 Decided: December 7, 1988

New Jersev Is An Equal Opporiunity Employer
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BEFORE BRUCE R. CAMPBELL, ALJ:

The Delaware Valley Regional High School District Board of Education {Board)
appeals an action of the governing bodies of Alexandria Township, Frenchtown Borough,
Holland Township, Kingwood Township and Milford Borough (governing bodies) by which
the governing bodies certified to the Hunterdon County Board of Taxation a lesser amount
of appropriations for current expense school purposes for the 1988-89 school year than the
amount the Board proposed in its budget which was defeated by the voters on April 5,
1988,

Upeon joinder of the case before the Commissioner of Education, the
Department of Education transmitted the matter to the Office of Administrative Law as a
contested case pursuant to N.J.S.A. 52:14B-1 et seq. and N.J.8.A, 52:14F-1 et seq.

A prehearing conference was held on July 28, 1988. Among other things, it
was settled that the issue to be determined is whether the emount certified is sufficient
to provide a through and efficient edueation in the Delaware Valley Regional High School
District for 1988-89 and, if not, what additional amounts are necessary to accomplish that

purpose.

The petitioner filed an amendment to petition on or about July 8, 1988.
Respondent Holland Township, subsequently joined by respondents Alexandria Township,
Kingwood Township and Milford Borough, filed a motion to strike the amended petition
and supporting documents. I held the motion in abeyance while settlement discussions
were held by and among the parties. By letter dated October 10, 1988, Holland Township's
counsel advised the petitioner's counsel that settlement did not seem likely. Accordingly,
I reactivated the motion.

On Qctober 24, 1988, [ issued an order denying the motion to strike the
amended petition and supporting documents. The order also disposed of a minor Open
Publie Meetings Act question. The matter was heard on October 26 and 28, 1988.
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RELEVANT EVIDENCE

The superintendent of schoois testified both by prefiled written testimony and
orally at hearing. Among other things, he stated that the 1988-89 budget represented a
6.2% increase over the 1887-88 budget. In dollar terms, the increase was $327,101. The
governing bodies recommended a $155,000 reduction in current expense and no reduction in
capital outlay. With the reduction, the 198889 budget would be $220,000 greater than
the 1987-88 budget.

Pupil population has declined from approximately 765 pupils to approximately
700 pupils. The per pupil cost for 1887-88 was $7,319.71. The per pupil cost of 1988-89 is
projected to be approximately $8,024.

Most vocational pupils are sent out of distriet on a tuition basis. The district
runs an employment orientation program for handicapped pupils. Pupil popuiation is
expected to stabilize and then grow steadily. The current number of administrators is the
same as when the school enrolled over 950 pupils, The transportation supervisor is not a
certificated person. Department chairpersons hold supervisory certificates, ¢valuate
teachers and conduct curriculum development with other professional staff. Assistant
principals do some evaluations.

Based upon the distriet's own observations and a study conducted by an outside
consultant, the distriet proposes to establish a distriet curriculum coordinator position.
The Board budgeted $40,000 to fund this position. The superintendent aiso presented data
tending to show that the district is not "top heavy" with administrators when compared to
districts of similar size (P~6). The superintendent also testified at some length concerning
teacher-pupil ratios and average class sizes.

In 1986-87 and 1987-88 cocurricular activities accounts suffered shortfalls,
These negative balances were covered by transfers from other line items. However,
because of straitened circumstances this year, it will not be possible to cover the
aceounts in that way.

64




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. £EDU 4921-88

The distriet replaced its internal telephone system in 1987-88. The old
system, a rental system, had been in use for 20 years and was irreparable. The new
system is a lease- purchase system. Although the cost per year is slightly higher, it will
ultimately save money. The 1387-88 budget did not anticipate replacement of the system.

It was undisputed that the Board expended $70,000, on an emergency basis, to
effect roof repairs during the 1987-88 school year and appropriated nearly $200,000 for
roofing in the present budget.

The governing bodies’ expert testified that he had reviewed the written
testimony and other data submitted by the Board. He also used various reports and data
generated by the New Jersey School Boards Association and the New Jersey Education
Association.

In his opinion, a 3% of total budget free balance is appropriate and is
supported by both cases and custom. In the present case, 3% of budget would be
approximately $160,000. If the {ree balance were $140,000, that would be a reasonable
figure. The witness could not tell if any 1987-88 purchases made from surplus were used
to reduce the amount of surplus.

In this witness' opinion, a K-12 distriet is easier to coordinate than is a
sending-receiving relationship, This applies to curriculum articulation as well as to other

areas,

The district could do with one less administrator, There would be no
detriment to the distriet, Although assistant principalships are the only positions
presently susceptible of reduction, the witness made no suggestion as to what position
should be eliminated. The witness also believes the required number of staff is too high.
He believes that a 12.15 average class size exists. He derived this figure by taking the
number of teacher periods available and dividing by the number of pupils, including pupils
assigned to study halls, He made some assumptions from schedules on p. 24 of Exhibit P-
2. In physical education classes, for example, 40 teacher periods are available to serve
700 pupils.
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Concerning cocurricujar activities, the witness stated that because funds had
been "deferred™ from other lines in other years, one can assume that money will be
available this year, He acknowledges there was a 9.2% contractual increase in
cocurricular salaries. Also, if more head coaches are secured for girls' sports, higher
coaching salaries will result.

The district lists 13 part-time supervisors. Departments could be combined by
areas for supervisory purposes. This could lead te lower supervisory costs. Fixed costs,
however, do not go down as enroliment decreases. Such items as utilities, insurance and

maintenance change little, if any, if enroliments decline.

The witness could not tell if the $109,000 in encumbered funds was justified or
not.

The Board's secretary testified that the audited {ree balance for 1987-88, a
figure not available when the present petition was filed, was $146,091.97. For the previous
year, the figure was $261,000,

The Board appropriated $200,000 for roofing in the present budget. During
1987-88, it was necessary to expend $70,000 to accomplish roof replacement that could
not be put off.,

W accounts are reserves for unpaid orders and commitments made in a prior
fiscal year but payable in the present fiscal year. All amounts she reported in the W
accounts were incurred prior to June 30, 1988. Most of the amounts are being held
against an arbitration award., The district has been in arbitration with a contractor since
1985-86. The Board believes it owes the contractor only $38,000. This would come out of
$74,000 set aside for this purpose as would legul fees and arbitration fees. The contractor
has demanded $285,000.

The witness testified as to purchase orders outstanding as of June 30, 1988.

None represent items budgeted for 1988-88. None were improperly issued and there was
no intent at any time to do other than to pay 1987-88 debts properly incurred.
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The witness also testified as to unanticipated expenses since the budget was
established and particularly those that occcurred on or after July 1, 1988. It is the
secretary's opinion that the Board cannot afford to carry any less surpiug. The secretary
stated that, although the transportation supervisor's salary is 90% state funded, only full-
time positions receive state aid. If the transportation supervisor were reduced to less
than full time, the district would actually lose money.

The second day of hearing was taken up by rebuttal testimony. Both parties
rested. The Board placed its summation in the record at that time and the governing
bodies submitted their summation, in writing, on November 10. On November 21, |
received & letter from the Board's counsel advising of the arbitration award handed down
in the dispute between the Board and a contractor concerning construction of the track on
the athletic field. Assuming no appeal, the Board's net shortfall on the track is
$21,486.43, The Board urges that this figure must be added to the district's unanticipated
1988-89 expenses as of October 18, 1988, of $75,824 (P-4), for a total of $97,322 already
committed out of the current expense surplus of $146,091.96. While it is true that an
additional $70,000 is available from the account originally budgeted for reroofing, the
distriet still would have a net surplus of only $118,780 to cover unanticipated expenses for
the remaining 2/3 of the school fiscal year.

DISCUSSION AND DETERMINATION

The governing bodies determined to reduce current expense by $155,000. They
proposed reductions of:

$40,000 representing one administrator

$20,000 "taken from the Teaching Staff account”
$18,000 from the cocurricular acecount

$40,000 from the curriculum development account, and

$37,000 from free balance.
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Having heard and observed the witnesses as they testified and having
considered all documents presented, I FIND as follows.

Account 211

The evidence in support of the present administrative structure is more
convineing than the evidence against it. The present assistant principals have more
responsibilities than did the former director and assistant principals. One assistant
principal manages student discipline and attendance, serves several other functions and
evaluates ten teachers, three secretaries and two aides. The other assistant principal
serves as head of guidance and the Child Study Team in addition to performing other
duties. ;

Because the governing bodies' recommendation was nonspecific, I had to rely
on testimony to determine that an assistant principel position was the actual target of the
recommended reduction. The municipalities' resolution states that $40,000 representing
one administrator can be taken from the account dealing with administration. The
resolution also states the school presently has six administrators plus one athletic
director. In fact, the Board employs five certified administrators. The transportation
supervisor, it has been established, is not a certified person. In any event, his salary is
90% State funded.

In consideration of the proofs, I DETERMINE that the present administrative
structure is appropriate. It must be noted that many of the duties performed by these
administrators are independent of the number of pupils attending the school. It must also
be noted that the duties of these personnel have grown by accretion over the years. For
example, the position of affirmative action officer was unknown until recently. Now it is
mandatory.

1 ORDER restoration of $40,000 to this account.
Account 213
Here again, the municipalities' resolution was nonspecific. The thrust,

however, is that $20,000 can be taken from this account because the actual number of
classes conducted by the teaching staff measured against the number of assignable
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teaching periods indicates that two teaching positions are redundant.

This rationale must be rejected. Staffing needs are dictated by course
enrollments. The district has recognized changing conditions by reducing one English and
one Business Education position and by adding one Seience position because of increased
enrollments in that area.

Under the negotiated labor agreement, teachers may be assigned six duty
periods per day. Chairpersons are assigned either three or four duty periods per day
depending on the size of their departments. Assignments include classroom instruction,
study hall supervision, curriculum coordination in a department lacking a chairperson,
cafeteria supervision and the like. ’

Class sizes are within the limits deemed appropriate by the Board for a
thorough and efficient education. There are two circumstances under which class sizes
are relatively small. One is a situation in which classroom size regulations restrict the
size of the group and the other occurs in advanced courses where a small class size would
be anticipated based upon the number of capable and interested pupils.

Having reviewed the staffing data, | DETERMINE that, although it might be
possible to accomodate an odd period in a few isolated circumstances, the overall
schedule does not permit the reduction of one teaching staff member. The primary reason
for this is that it is impossible to accumulate the odd periods and attribute them to one
teacher. Although the numbers might mateh, teaching certificates do not. Further, in
consideration of the data presented, I cannot recommend any reduction in the amount of
coverage for study halls, cafeteria supervision, relief of the in-school suspension
supervisor or relief of the school nurse.

1 ORDER $20,000 restored to Account 213.
Account 1000

The governing bodies assert $18,000 can be taken from the cocurricular
account because of the declining enrollment and a lesser rate of inflation.
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The Board argues that the cocurricular and interscholastic athletic programs
are funded from two sources: budget account 1402-31 and the separate athletic
association account. The separate account consists of money earned from ticket sales to
athletic events, refreshment sales, entry fees and money transferred from the district
budget. In the 1986-87 school year, there was a shortfall of over $7,000 in this account.
In 1987-88 there was a similar shortfall. The increase in appropriation for 1988-89 is
$22,041.48. Of that amount, $16,630 goes directly to increased salaries for advisors and
coaches covered by the teacher contract. An anticipated cost increase for purchased
services of officials accounts for $6,930. [ accept the Board's argument that neither of
those costs can be modified unless programs are eliminated or curtailed.

1 DETERMINE that $18,000 must be restored to Account 1000,
Account 212

The Beard proposes to establish a new administrative position to coordinate
curriculum for the K-8 districts that send pupils to the regional high school. The
municipalities propose to strike this item entirely. In the alternative, because the position
could not be filled before one-half of the school year has elapsed, the maximum cost to
the district should be only $20,000.

The Board's rationale for establishing this position is compelling, Without
reciting all testimony on the question, I DETERMINE that good and sufficient reason exists
to establish this positicn. The municipalities’ argument is equally persussive. The
position cannot now be tilled earlier than the beginning of the second semester of the
present school year.

According, | DETERMINE and ORDER that $20,000 shall be restored to
Account 212,

Revenue Account 10

The municipalities recommend that $37,000 be taken from free balance. At
the time pleadings were filed, this would have left the distriet with a $140,831 balance.
In the governing bodies' view, this was an adequate {ree balance.
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In addition, testimony recited above shows that the Board expended $70,000 on
roof repairs in 1987-88. Therefore, $70,000 can be taken from the roofing repair account
for 1988-89 and can be considered surplus.

The Board argues that there is no formula for what constitutes appropriate
surplus. The 3% figure is often mentioned. However, the amount of surplus should depend
on circumstances. In some districts 3% would be adequate and in others it would not. In
an extremely large district with a big budget, 3% could be too much to carry in
unappropriated free balance. In a small district, 3% could be too little.

The Board had experienced $75,000 in unanticipated expénses only three and
one-half months into the school year. In addition, the arbitration matter still was pending
when this case was argued. In view of these facts, a $145,000 surplus is not enough.

There is $70,000 in current expense for roof repairs that have already been
done. If the Board were allowed to keep this amount plus the remainder of the
unappropriated free balance, it would have approximately 4% in reserve. This is not an
unreasonable figure in view of the district's circumstances. If the district fares well in its
arbitration case, next year's surplus will benefit.

In addition to all other arguments, the Board urges that the minutes of the
April 24, 1988 meeting show that the governing bodies discussed voters' sentiments, but
not education. This is contrary to the standard of review imposed in Board of Education
of East Brunswick Tp. v. Tp. Council of East Brunswick, 48 N.J. 94 (1966).

Although the governing bodies' reasons for reductions could have been more
specifie, [ do not find them so devoid of educational content as to render them useless.
The important concept to bear in mind is that if the Commissioner finds the budget of the
governing bodies insufficient, he must direct appropriate corrective action,

The governing bodies may properly examine the Board's surplus. Board of
Education, Tp. of Branchburg v. Tp. Committee of the Tp. of Branchburg, 187 N.J. Super
540 {App. Div. 1983). On the heels of that decision, the Commissioner held that while
governing bodies may consider the budget as a whole, they are not relieved of the
responsibility established in East Brunswick, above, to document the amount certified for
each of the major accounts and to provide a line item budget stating recommended

-~ 10 -
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specific economies together with supporting reasons. Board of Education of the Borough
of Leonia v, Mayor and Council of the Borough of Leonia, OAL DKT. EDU 0232-83 (Jan.
27, 1983), adopted Comm'r of Ed. (Mar. 16, 1983). I call the attention of the Board to
Board of Education of the Tp. of Deptford v. Mayor and Council of the Tp. of Deptford,

N, Super. (App. Div. 1988), in which the Appellate Division held that
the filing of reasons in the answer to the petition was an adequate and timely compliance
with the intent and spirit of East Brunswick.

In consideration of the foregoing, I DETERMINE that no restoration is needed
to Revenue Account 10, The $70,000 unexpectedly freed from the roof repair project
more than offsets the governing bodies' reduction yet still provides a reasonable, albeit
slender, budget reserve. '

In sum this decision has restored $40,000 to Account 211, $20,000 to Account
213, $18,000 to Account 1000 and $20,000 to Account 212. No restoration was made to
Revenue Account 10. Thus, $98,000 of the $155,000 reduction is restored.

It is ORDERED that the additional sum of $98,000 be and is hereby certified
to the Hunterdon County Board of Taxation to be levied for current expense school
purposes for the Delaware Valley Regional High School District for the 1988-85% school
year, bringing the total to be levied for that purpose to $4,013,092. It is so ORDERED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.8.A. 52:14B-10.

-1~
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1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.
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BOARD OF EDUCATION OF DELAWARE
VALLEY REGIONAL HIGH SCHOOL

DISTRICT,

PETITIONER,
v. ' COMMISSIONER OF EDUCATION
TOWNSHIP COMMITTEE OF THE TOWN- DECISION

SHIP OF ALEXANDRIA ET AL.,
HUNTERDON COUNTY,

RESPONDENTS.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner filed timely
exceptions pursuant to the applicable provisions of N.J.A.C.
1:1~18.4. The Township Committee of the Township of Holland filed
timely exceptions which were joined by the Borough Council of
Frenchtown, the Township Committee of the Township of Alexandria,
the Borough Council of the Borough of Milford, and the Township
Committee of the Township of Kingwood. Petitioner filed timely
reply exceptions to the exceptions filed by Holland Township.
However, Holland Township's replies to petitioner's reply exceptions
were not considered in that there 1is no provision in law or
regulations providing for such submission.

Petitioner first excepts to an error in the ALJ's
calculation of the total tax levy and, second, to his determination
regarding the reduction in surplug or free balance. Petitioner
notes that the ALJ restored $98,000, but inadvertently added this to
the original advertised budget local tax levy to arrive at a final
certified tax levy of $4,013,092. Counsel notes the restoration
should have been added to the tax levy certified by the municipal
governing bodies. Thus, counsel for petitioner asserts, assuming no
other changes in the ALJ's decision, the revised current expense tax
levy should have been $3,858,092.

As to free balance, petitioner excepts only to the ALJ's
conclusion, not his findings of fact as to whether the surplus in
the district should be reduced. Relying on Bd. of Ed. of Fair Lawn
v. Mayor, Council of Fair Lawn, 143 N.J. Super. 259, 273-274 (Law
Div. 1976), aff'd o.b. 153 N.J. Super. 480 <(App. Div. 1977),
petitioner submits that the circumstances in the instant matter
compel restoration of the $37,000 in free balance. <Counsel argues:

**%[Als of October 18, 1988, the Board had
encountered $75,825 in necessary but unantici-
pated expenditures, wmostly in the nature of
emergency repairs, an excess in out-of-district
handicapped child placements, and overages on
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repair and service contracts. P-4 in evidence;
testimony of the Board Secretary Mrs. Keller. In
addition, the arbitration award which came down
shortly after the evidentiary hearing will
necessitate an additional appropriation from
surplus in the amount of $21,486.43. Affidavit
of Mrs. Keller attached to counsel's November 18,
1988, letter.

This leaves the board with an available surplus
of only $81,780.97 to cover contingencies for the
remaining sixty percent of the school year.
($216,091 less  $37,000 less $75,825 1less
$21,486.43) Given that the Board has already
encountered unanticipated expenditures of $97,311
in the first four months, the remaining figure of
$81,780 for the balance of the year is clearly
inadequate. It constitutes only 1-1/2%Z of the
total current expense budget for 1988-89.

For these reasons, petitioner submits that the
Commissioner should restore an additional $37,000
to the tax levy.

(Petitioner’'s Exceptions at p. 3)

Thus, petitioner would have the Commissioner affirm the
ALJ's restoration of $98,000 plus an additional $37,000 for a total
restoration of $135,000 constituting a total current expense tax
levy to be certified to the Hunterdon County Board of Taxation in
the amount of $3,895,092.

As noted above, respondent districts concur with the
exceptions filed by Holland Touwnship. Such exceptions are
summarized in pertinent part, below.

First, respondents aver the ALJ erred in denying Holland
Township's motion to strike the amended petition and dismiss the
Petition of Appeal for failure to comply with the Open Public
Meetings Act. Despite acknowledging that the Board acted improperly
in authorizing this budget appeal at the meeting of April 26, 1988,
the ALJ refused to grant a request to dismiss the appeal which was
not officially authorized by the Board until October 24, 1988,
respondents contend, several months after the deadline for filing
budget appeals. Respondents cite P-11 in support of their position
and argue that notification of intent to appeal under N.J.S5.A.
18A:22-37 is not a valid substitute for compliance with the OPMA
regarding public notification for the purpose of taking official
Board action. Citing Pollilo wv. Deane, 74 N.J. 563, 580 (1977),
respondents contend such a failure to give proper notice invalidates
the Board action.

In Exceptions #2, 3, 4 and 5 respondents counter the ALJ's
restoration of monies to specific line item reductions.
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Exception #2 claims the ALJ erred in restoring $40,000 to
Account 211, administrative salaries. Reciting the statistics
pertaining to the declining enrollment in the district, as stated in
1ts post-hearing submission, Holland Township adds that the ALJ
failed to consider the roles of the administrators in question and
how their workload would be affected by the number of students
attending school. Holland Township further argues that while the
ALJ was correct in noting an affirmative action officer is required
. by law, ‘“#*x*there was no testimony offered that such activity
required an inordinate amount of administrative time particularly in
a rural setting such as in Hunterdon County. The school expert,
Dr. Geiger, opined that the quality of education would not be
impaired 1if the administrative staff was reduced. (R-1 slip
p. 10)." (Holland Township Exceptions, at p. 3)

Exception #3 avers the ALJ erred in restoring $20,000 to
Account 213, teacher salaries. Reciting the statistics related to
the pupil-teacher ratio in the district, Holland Township claims
there has been no effort to reschedule classes in order to increase
the number of students per class, It contends that the- ALJ's
statement that it is '"impossible' (id. at p. 4 quoting the initial
decision) to reschedule classes was not borne out by the testimony
presented, "and totally ignores the opinion of Dr. Geiger who has
had seventeen years experience as an administrator in the New Jersey
public school system. (R-1 p. 2)." (Id.)>

Exception #4 argues that the ALJ erred in restoring $18,000
to Account 1000, extracurricular activities. Holland Township
contends that the fact that the Board has met deficits in this
account through transfer of funds in prior years supports the
conclusion that the Board can easily find these funds elsewhere in
its budget. It claims the school expert for the municipalities
tegtified that salaries for both coaches and officials appeared to
be excesgive considering the actual expenditures in 1987-88, and
¢cites R-1 slip at p. 13 in support of thisgs position.

Exception #5 suggests that the ALJ erred in restoring
$20,000 to Account 212, the new administrative position of
curriculum coordinator. Holland Township contends that there are no
compelling arguments which can be made by the Board to justify such
a position., It states:

Dr. Geiger pointed out that the most compelling
argument against spending funds for a curriculum
coordinator was the recognition of the autonomy
of the individual community schools. (R-1 slip
p.- ). There has been no attempt by these
sending districts to consolidate their schools.
The test scores do not indicate a need to do so.
P-2(£)(g). It was not a primary recommendation
made by the consultant, Dr. Kaplan, who did the
education study which recommended five
alternative solutions which did not require the
employment of a full-time coordinator. P-2(h);
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R~1 at p. 6. Lastly, the individual being hired
by only one Board would not have the status of
someone able to have ''clout"” over the elementary
districts which is what the consultant's report
suggested was needed. See P-2(h). (Id. at p. 5)

Finally, at Exception #6 Holland Todnship contends that:

The Administrative Law Judge failed to recognize
and credit the municipalities with the additional
monies conceded by the Board as not being
expended in 1988-89 from the following sources:

A. Reroofing project already paid for in
1987-88, but appropriated in the 1988-89
budget in the amount of §70,000. The
Adminigtrative Law Judge only credited the
municipalities with $37,000 from surplus
when in fact at least $70,000 was discovered
as not being needed for expenditures.

B. The replacement of a genior science teacher
will generate savings between $4,000 and
$8,000. (Id., at pp. 5-6)

Respondents request that the Commissioner reverse the
initial decision and affirm the $155,000 budget reduction
established in April 1988 by the municipalities.

Petitioner's reply exceptions counter, point for point,
respondents' exceptions. In reply to Exception #1, petitioner urges
affirmance of the ALJ's October 24, 1988 Decision on Motion for the
reasons set forth therein. It also incorporates by reference to
this decision its October 17, 1988 letter brief on the motion,

particularly pages 5-7.

In reply to Exceptions #2, 4, 5 and 6, petitioner notes
that respondents have not ordered or supplied a transcript of the
testimony to permit the Commissioner to evaluate those exceptionsg
which pertain to disputed factual findings of the ALJ, and it cites
In _re Morrison, 216 N.J. Super. 143, 157-160 (App. Div. 1987) for
the proposition that a party excepting to an ALJ's factual findings
has an obligation to furnish the agency head with relevant portions
of the testimony pertaining to such disputed factual issues.

Claiming that there was a day and a half of
cross-examination and rebuttal testimony which has not been provided
to the Commigsioner, petitioner argues the ALJ clearly relied on his
direct hearing and observation of the witnesges. Petitioner
contends this testimony established that respondents' expert witness
*had never visited the school district or its high school; was
mistaken as to the number of guidance counsellors on staff; had made
incorrect assumptions in hig report about the number of coaches; was
in error as to the number of department chairpersons; and had
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incorrectly assumed the high school ram on a 14 period day, all
periods of equal length.'" (Petitioner's Reply Exceptions, at p. 2)
Petitioner claims the Commissioner has no obligation to review and
reverse such witness assessment determinations, where the excepting
party has not furnigshed him with a transcript, and cites In re
Morrigon, gupra, in support of this contention.

On the merits, petitioner relates in reply exceptions
accord with the ALJ's determinations as to  Account 211
(adminigtratorg) and Account 213 (teacher salaries). Concerning
Account 1000 <(cocurricular), petitioner avers that respondent
apparently concedes in exceptions that additional monies will be
necesgsary for the  Board to meet its contractual obligations for
coaches and officials. Petitioner avers respondents' arguments that
past transfers of money from other accounts will enable the Board to
find such money in other accounts in this year's budget to be
conjectural and unsupported in the record. Finally, concerning the
Regional Curriculum Coordinator position, petitioner finds the
record strongly supports the ALJ's conclusion that the rationale for
thig new position is '"'compelling'.'" (Reply Exceptions, at 'p. 3)
Petitioner also states it is "extremely noteworthy'" that the chief
school administrators in each of the five constituent gchool
districts support the creation of this new position. (Id.)

For these reasonsg, petitioner urges the Commissioner to
reject regpondent’s exceptions. It c¢laims the initial decision
should be affirmed with the modifications set forth in its
exceptions.

Upon his careful and independent review of the record,
which it is noted does not include the transcripts of the hearing
below, the C{ommissioner adopts as his own the initial decision,
substantially for the reasons stated therein. ‘He adds the
following.

The Commissioner is in accord with the Board's reference
to In re Morrisom, supra, for the proposition that the Commissioner
has no obligation to review and reverse witness c¢redibility
determinations, and factual conclusions predicated thereupon, absent
a transcript from the excepting party. It is noted that the ALJ
heard direct and rebuttal testimony from the witnesses in this
matter, in addition to considering the exhibits submitted by the
parties. In the absence of transcripts, having given the ALJ's
recommendations "attentive consideration" (In re Morrison, supra at
158, citing Morgan v. United States, 298 U.S. 468, 56 5.Ct. 906
(1936) and having reviewed the record independently, the
Commigsioner concurs with the ALJ's determinations concerning
Accounts 211, 212, 213 and 1000 for the reasons expressed in the
initial decision. Respondents' exteptions objecting to these
conclusions and findings are thus dismigsed as being without merit.

As to Revenue Account 10, the free Dbalance, the
Commissioner has carefully reviewed the evidence presented,
including the letter from Board coungel, David W. Carroll, Esgq.,
dated November 18, 1988, written at the ALJ's request, to advise him
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of the arbitration award handed down in the dispute the Board bhad
with the contractor over construction of the track in schocl year
1986-87. Therein it is stated:

Assuming no appeal, the Board's net shortfall on
the track, as per Mrs. Keller's affidavit, 1is
$21,486.43, which sum must be paid out of 1988-89
surplus. Thig figure must be added to the
district’s unanticipated 1988-89 expenses as of
October 18, 1988, of §$75,825 (P-4 in evidence),
for a total of $97,322 already committed for
appropriations out of the current expense surplus
of $146,091.96 (the surplus the district began
the school year with). While it is true that an
additional $70,000 is available from the account
originally budgeted for re-roofing in 1988-89,
the district would still be left with a net
surplus of only $118,780 ($146,091 plus $70,000
less $97,311) to cover unanticipated expenses for
the remaining two-thirds of the gchool fiscal
year. Given the unanticipated expenses already
incurred to date, the retention of $118,780 for
unanticipated expenses during the remainder of
the year is a very prudent one.

In the Leonia case I cited at the hearing (C.
dec. March 16, 1983, OAL Docket No. EDU 0232-83)
the Commissioner upheld a surplus of 4% for a
full year in a district with a similarly sized
budget. Four percent of the Delaware Valley
Regional Board's 1988-89 budget is just over
$223,000. Certainly the retention of half that
amount to (or 2%) to cover the remaining two-
thirds of the school year is not unreasonable,
and should not be further reduced by the
Commissioner.

The Commissioner also notes petitioner's summation in
exceptions relative to its surplus following the arbitration award
as cited ante.

Firgt, the Commissioner would note for the record that the
Board's summation relative to its surplus following the arbitration
award is not evidence in the record, but instead represgsents new
argument raised by way of exception with no opportunity for
respondents to cross-examine on the alleged facts presented. As
guch the Commissioner may not consider such information in his
disposition of this matter.

Further, as noted by the municipalities' expert, in his
report, R-1 in evidence, *[t]lhe Commissioner of Education has
generally ruled that a local school system can exempt up to 3% of
its total current expense budget when requesting a budget cap waiver
(see N.J.A.C. 6:20-2.14 and Board of Education of the City of Perth
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Amboy v. Council of City of Perth Amboy, OAL DKT. EDU 3856-87
(Oct. 20, 1987)." (emphasis supplied) (R~1, at p. 3) The
Commissioner concurg with the ALJ that "the amount of surplus should
depend on circumstances.' (Initial Decision, ante) The 3% figure,
while often used as a gauge, 13 not dispositive of what is an
appropriate amount to be held in surplus, especially when a cap
waiver is not at issue.

Having carefully perused the instant record excluding the
most recent data submitted by the Board on unanticipated
expenditures in the district, (see above), the Commiggioner concurs
with the ALJ that no restoration is needed to Revenue Account 10.
With two-thirds of the year yet ahead, the Commissioner deems 4%
(now minus the $21,486.93 arbitrator award) of the current expense
budget, ''reasonable, albeit slender, Dbudget reserve" (Initial
Decision, ante) to see the district through the remainder of the
school year. The purpose of sguch surplus is to meet unanticipated
expenses. The mere fact that the district has encountered such
expenses does not obligate the Commissioner to restore to the Board
its full year anticipated figure for such reserves. He so finds.

The Commissioner's review of the ALJ's inadvertent error
at page 11 of the initial decision comports with petitioner's
counsel's exception. Said error is noted and corrected.

Accordingly, for the reagons expressed in the initial
decision, as supplemented herein, the Commissioner adopts as his own
the initial decision and the Decision on Motion dated October 24,
1988 as his own. He does so recognizing the significance of
compliance with the OPMA, but also recognizing that the Board did on
October 24, 1988 remedy its failure to notice the public that formal
action might be taken at its April 26, 1988 meeting. See P-11. See
also the municipalities' acknowledgement of this correction as
stated at pp. 1-2 of its primary exceptions. The Commissioner
concurs with the ALJ's admonition to the parties to strictly conform
with the requirements of the OPMA and further agrees with the ALJ
that the need to ensure a thorough and efficient education for the
children in petitioner's district is paramount t¢ dismissing the
matter on QOct. 24, 1988 the technicalities of an OPMA viclation,
particularly since the violation was later corrected. Consequently,
the local tax levy for the 1988-89 school budget for the Delaware
Valley Regional High School is as follows:

AMOUNT AMOUNT
CERTIFIED RESTORED TOTAL
Current Expense $37760,0%2 $98.,000 $3,858,092

The Hunterdon County Board of Taxation is hereby directed
to make the necessary adjustment set forth above to reflect a total
amount of $3,858,092 to be raised in the 1988-89 tax levy for
current expense purposes for school year 1988-89.

IT IS SO ORDERED this 6th day of February 1989.

ACTING COMMISSIONER OF EDUCATION

February 6, 1989
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BOARD QOF EDUCATION OF DELAWARE
VALLEY REGIONAL HIGH SCHOOL
DISTRICT,
PETITIONER-RESPONDENT, : STATE BOARD OF EDUCATION
V. : DECISION

TOWNSHIP COMMITTEE OF THEE TOWN~
SHIP OF HOLLAND, HUNTERDON
COUNTY,

RESPONDENT-APPELLANT.

Decided by the Commissioner of Education, February 6, 1989

For the Petitioner-Respondent, Carroll & Weiss
{David W. Carroll, Esq., of Counsgel)

For the Respondent-Appellant, James P. Granello, Esq.

This is an appeal from a decision of the Commissioner,
which, adopting the Administrative Law Judge's determination,
directed restoration of $98,000 out of a total of $§155,000 that had
been reduced from the Board of Education of Delaware Regional High
School District’'s <(hereinafter "Board') proposed current expense
budget for 1988-89 by the constituent digtricts' governing bodies
pursuant to N.J.S.A. 18A:22-37 following voter defeat of the budget.

The matter was initiated by petition to the Commigsioner,
filed on May 25, 1988, in which the Board_ asserted that the
reductions made by the five governing bodiesl on April 26 at a
joint meeting with the Board had been made in an arbitrary manner,
and that the reductions would impair the Board's ability to provide
and maintain thorough and efficient educational facilities and
programs for 1988-89. In their answers, the governing bodies raised
as separate defenses allegations that the petition was void in that
the Board's notice of the April 26 meeting between itself and the
governing bodies, convened pursuant to N.J.S§.A. 1BA:22-37, at which
the Board had authorized the appeal, had not stated that action
might be taken, as required by the Open Public Meetings Act,

lthe five governing bodies were: the Township Committee of the
Towngship of Alexandria, the Council of the Borough of Frenchtown,
the Township Committee of the Township of Holland, the Township
Committee of the Township of Ringwood, and the Borough Council of
the Borough of Milford. As set forth subsequently, only the
Towngship Committee of the Township of Holland has appealed from the
Commissioner's decision in this matter.
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N.J.S5.A. 10:4-4.6 et seq. <(hereinafter "OPMA"). On July 8, 1988,
the Board filed an amendment to its petition, alleging that at least
one of the governing bodies had failed to state in its notice of the
April 26 meeting that action might be taken.

The governing bodies moved to strike the amended petition.
On October 24, the Administrative Law Judge (ALJ) denied the motion,
and determined that, with the exception of the Township Committee of
the Township of Holland, the claims of all of the governing bodies
made under the Open Public Meetings Act were technically out of
time, but that both the Board's notice of the April 26 meeting, and
those of the governing bodies, except for Holland Township, had been
deficient. He, however, concluded that the public good would be
better served if the matter were litigated on the merits, and
directed that the matter proceed to plenary hearing.

No interlocutory appeal was taken from the ALJ's order, and
on December 7, 1988, the ALJ issued his initial decision on the
merits of the Board's appeal. Finding that the district's
administrative structure was appropriate, and that the duties
performed by the district's five administrators were independent of
the number of students and had grown by accretion over the years,
the ALY directed restoration of §$40,000, representing one
administrative position that would have been eliminated by virtue of
the governing bodies' reduction of that account. The ALJ further
determined that the overall class schedule did not permit reduction
of the teaching staff by one member, and directed restoration of
$20,000, representing such reduction, to the teaching ataff
account. Finding that increased costs for salaries for advisors,
coaches and purchased services of officials for co-curricular
athletic programs could not be modified unless the programs were
curtailed or eliminated, the ALJ determined that $18,000 be restored
to the co-curricular account. The ALJ also determined that ''good
and sufficient reason” existed to direct restoration of §$20,000 to
the curriculum development account to enable the Board to establish
a new administrative position to coordinate curriculum for the K-8
districts that send pupils to Delaware Valley Regional High School.

While recognizing that governing bodies wmay properly
examine a board's surplus when acting opursuant to N.J.S.A.
184:22-37, the ALJ emphasized that, in doing so, they are not
relieved of their responsibility to document the amount certified
for each major account and to provide a line item budget stating
recommended economies together with supporting reasons. The ALJ,
however, determined that no restoration to the revenue account was
necessary, observing that $70,000 unexpectedly freed from roof
repair offset the governing bodies' reduction, thereby providing a
reasonable, but slender budget reserve.

The Commisgsioner adopted both the ALJ‘s determination of
October 24 and hig initial decision on the merits, substantially for
the reasons set forth in those determinations. Having independently
reviewed the record, the Commissioner concurred with the ALJ that no
restoration was needed to the district's free balance, finding that
the remaining amount constituting approximately 4% of the .current
expense budget provided a slender, but reasonable reserve that would
enable the district to meet unanticipated expenses for the remaining
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2/3 of the school year. In adopting the ALJ's determinations, the
Commisgioner recognized both the significance of compliance with the
OPMA and the fact that on October 24, 1988, the Board had remedied
its failure to properly notice the public by authorizing the budget
appeal anew. While concurring with the ALJ's admonition to the
parties that they comply with the OPMA, he agreed that the need to
ensure the provision of a thorough and efficient education took
precedence over the technical deficiency in this case, particularly
in that the Board subsequently acted to correct the violation.

By notice filed on February 14, 1989, the Township
Committee of Holland Township appealed the Commissioner’'s decision.
The other £four governing bodies of the district's constituents
neither filed an appeal, nor joined the appeal filed by Holland
Township. See N.J.A.C. 6:2-1.2(b).

In its appeal, Holland Township renews its contention that
the Board's petition should be dismissed on the grounds that its
notice of the April 26 meeting was deficient. It further argues
that the documentary evidence fails to gupport the conclusions
reached by the Administrative Law Judge and the Commissioner, and
maintains that good and sufficient reason exists for the Board to
address its curriculum problems in some other way than by hiring a
curriculum coordinator. The Township Committee asgserts that the
municipalities should be credited with appropriations unexpended in
1988-89 and that the resulting free balance justifies denying
restoration of the §98,000 at issue in this appeal in that any
monies necessary to fund the Board's current expenses can be Ffound
in the existing free balance.

We have carefully reviewed the record in this case. Based
on our review, we reject the Township Committee's contention that
the Board's petition should be dismissed because its notice of the
April 26 meeting did not include a statement that action might be
taken at that meeting. While there is no dispute that, in this
respect, the Board's notice did not strictly comply with the
requirementy of N.J.S.A. 10:4-8(d), and while, ag a result of this
failure, opursuant to N.J.S.A. 10:4-15(a) the Board's action
authorizing the appeal is voidable,? the appeal filed on behalf of
the Board stood in full force and effect pending a determination
through these proceedings as to whether the action is void, Houman
v. Mayor and Council of the Borough of Pompton Lakes, 155 N.J.
Super. 129 (Law Div. 1977), and we emphasize that the Open Public
Meetings Act does not mandate a conclusion that the Board's appeal
is void. Rather, in deciding on appeal the issues arising under the
Open Public Meetings Act as they relate to the controversy now
before us, e.g., Sukin v. Northfield Bd. of Ed., 171 N.J. Super. 184,
(App. Div. 1979), it 18 entirely appropriate that we, as did the ALJ
and Commissioner, consider the nature, quality and effect of the the

2In that the Board has not contended that, under the "last proviso
clauge" of N.J.S.A. 10:4-15, gee In. re Application of County of

Monmouth, 156 N,J. Super. 188, 192-94 (App. Div. 1978), its action
1s not voidable, we need not consider the application of the clause

in this case.
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Board's failure to include in its notice a statement that action
might occur, and on that basis determine the appropriate remedy.
Pollilo v. Deane, 74 N.J. 562, 579 (1977).

In making this assessment, we fully concur with the ALJ and
the Commissioner that, given the circumstances here, voiding the
Board's action authorizing the appeal so to dismiss the Board's
petition is not warranted. While the Board's notice was admittedly
deficient, the notice did accurately notify the public as to the
date, time and place of the meeting, and specified that the purpose
of the meeting was to discuss with its congtituents' governing
bodies the budget which had been defeated.

Dismissal of the petition is not being sought by any member
of the public agserting that the right of the public to be present
was adversely affected because of deficiency in the Board’s notice,
but by one of the constituent districts' governing bodies seeking
dismissal of proceedings to determine the sufficiency of amounts
determined by those governing Dbodies pursuant to N.J.S.A.
18A:22-37. There is no claim that the deficiency at issue deprived
the governing bodies in any way of the ability to represent their
interests in these proceedings, and the Board took corrective action
to ratify its original action prior to commencement of hearing in
this matter, thereby protecting any interest on the part of the
public.

Further, while not dispositive of Heolland Township's claim,
and while the other governing bodies are not party to the appeal now
before us, we can not ignore that the notices of two of those
governing bodies suffered from the same deficiency as the Board's,
and that two others apparently did not notice the public of the
meeting at all. Nor can we ignore that the April 26 meeting was a
joint meeting convened pursuant to N.J.S.A. 18A:22-37 in order for
those governing bodies to consult with the Board prior to
determining the amount to be appropriated to provide a thorough and
efficient system of education for the high school students in the
constituent districts, and that the governing bodies did act to make
such determination. In that the Board's determination tc¢ appeal was
contingent on and directly resulted from the action of the governing
bodies reducing the amount of the proposed budget and in that four
of the governing bodies apparently failed to comply with the
requirements of the Open Public Meetings Act, we would hesitate to
dismiss the Board's petition on grounds of the deficiency in its
notice while permitting the underlying action of the governing
bodies to stand without review.

We agree with the Commissioner, that, under the
circumstances presented, the need to assure that the amount
appropriated by the governing bodies pursuant to N.J.S.A. 18a:22-37
was sufficient to assure the provision of a thorough and efficient
education is paramount, and given the nature, gquality and effect of
the deficiency in the Board's notice, we find that the appropriate
remedy in this case was, as determined by the ALJ, admonition to all
parties except Holland Township to conform with the requirements of
the Open Public Meetings Act.
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Likewise, we reject Holland Township’s contention that the
documentary evidence fails to support the factual conclusions
reached by the ALJ and Commissioner. While making the general
argument that it need not provide transcripts inm order for the State
Board to arrive at different conclusions, the Township Committee has
provided no gpecific basis for rejecting the factual Ffindings
below. Ingofar as the Township Committee seeks reversal on the
basis of the Commissioner's adoption of the ALJ's assessment of the
pre-filed testimony of its expert witness, it was the Committee's
obligation to provide this agency with transcripts. In re Morrison,
N.J. Super. 143, 157-58 (App. Div. 1987).

Based on our review of the record, for the reasons
expressed by the ALJ and Commissioner, we affirm the Commissioner's
determination that, pursuant to N.J.S.A. 18A:22-37, the reduction of
$40,000 representing one administrator, $20,000 to the teaching
staff account, and $18,000 from the co-curricular account can not be
sustained and that restoration of those amounts is warranted. In
affirming those determinations, we emphasize that while
co-curricular activities are not central to the provision of a
thorough and efficient education, in reducing the amounts proposed
by the Board, the governing bodies in this case did not intend that
the Board's co-curricular programs be reduced. Rather, they
intended that the Board fund 1ts existing programs from other
accounts. Insofar as the governing bodies believed that there was
excess in other accounts, it was incumbent on them to examine those
accounts and to act to reduce those accounts rather than accounts
representing appropriations to fund existing programs at current
levels. c¢.f. Branchburg Bd. of Ed. v. Branchburg, 187 N.J, Super.
540, 543-44 (App. Div. 1983), certif. denied, 94 N.J. 506 (1983).

Likewigse, while we recognize that a governing body acting
pursuant to N.J.S5.A. 18A:22-37 may review and consider a board's
allocation of unappropriated free balance, id. at 545, we concur
with the Commigssioner ¢that the free balance resulting from his
decision provides the Board with a reasonable, but slender reserve,
and we find that to permit the governing bodies to reduce that
amount further would jeopordize the Board's ability to meet
unforeseen expenditures. In so concluding, we reject the view that
a governing body may fulfill its obligations to determine the amount
necessary for each item in order to provide a thorough and efficient
education by reducing those items on the grounds that such
predictable budgeted expenses can be funded from free balance, or
that the Commissioner's directive should be set aside on the basis
of free balance that might exist at this point.

We however reverse the Commissicner’s determination
directing restoration of $20,000 for establishment of a new
adminigtrative position to <coordinate curriculum for the K-8
districtg that send pupils to Delaware Valley Regional High School.
In reversing this determination, we emphasize that whether a
reduction made by a governing body pursuant to N.J.S.A. 18A:22-37
will be sustained does not turn on whether the board demonstrates,
ag the ALJ found in this instance, ''good and sufficient reason” to
warrant restoration. Rather, in proceedings pursuant to N.J.S.A.
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18A:22-37, the Board must show t%at the amount at issue is necessary
to the provision of a thorough and efficient education or that the
reduction of that amount impairs the educational process. Bd. of
Ed,, E. Brungwick Tp. v. Tp. Council, E. Brunswick 48 N.J. 94, 105
(1966). See Board of Education of the Borough of South Plainfield

v. Mayer and Council of the Borough of South Plainfield, decided by
the State Board, May 3, 1989, slip. op. at 5.

While the Board in this case has demonstrated the need to
address problems relating to articulation of curriculum, P-2, and
while the district’'s desire to address these problems by
establishing a new position would be a proper exercise of
educationally based judgment, the Board has shown neither that this
option is the only educationally sound option availahle nor that it
could not accomplish its educational objectives through one of the
other options available to it. See P-Z. In that this appropriation
represents an amount necessary to establish a new position rather
than that required to maintain current levels of staffing, and given
that the district is fully certified, 1ts test scores are not
failing to meet state standards and it has other options available
through which it may address this need, we find that the Board has
not shown that this amount 1§ necessary in order to provide a
thorough and efficient education or that this reduction will impair
the educational process. In so concluding, we emphasize that while
we might include amounts for this purpogse were we acting as the
original budget-making body, in that the Board has shown neither
that this amount 18 required in order to provide a thorough and
efficient education nor that this reduction was arbitrary, 1in
proceedings pursuant to N.J.S.A, 18A:22-37, this reduction must be
sustained. Bd. of Ed., E. Brunswick Tp. v. Tp. Council, E.
Brunswick, supra, at 107.

In sum, for the reasons set forth above, the State Board of
Education reverses the Commissioner's determination directing
restoration of $20,000 for establishment of a new administrative
position, but affirms his decision in all other respects.

Attorney exceptions are noted.
August 2, 1989
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State of Xew Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OALDKT NO. EDU 4175-88
AGENCY DKT.NO. 114-4/88

RHODA SATHAN,
Petitioner,
v.
BOARD OF EDUCATION OF THE
CITY OF NORTH BRUNSWICK,
Respondent.

Steven F. Satz, Esq., for petitioner (Busch & Busch, attorneys)
Anthony B. Vignuolo, Esq., for respondent (Borrus, Goldin, Foley, Vignuolo,
Hyman & Stahl, attorneys)

Record Closed: October 24, 1988 Decided: December 8 1988

BEFORE RICHARD MURPHY, ALJ:

STATEMENT OF THE CASE

Petitioner Rhoda Sathan alleges that the respondent Board of Education failed
to give her proper compensation under a collective bargaining agreement for 116 5
accumulated unused sick days. Petitioner stopped waorking for the respondent
Board effective July 1, 1987 and sought deferred retirement effective July 1, 1989
The issue here 15 whether she retired within the meaning of the collective
bargaining agreement so as to be entitled to a higher rate of compensation for her
accumulated sick days. For the reasons set forth, the relief request s denied.

Now Jorsev s An Fqual Opportuniy Fmplover
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PROCEDURAL HISTORY

Rhoda Satnan filed her petition of appeal on April 28, 1988 and the matter
was transmutted to the Office of Administrative Law for hearing as 3 contested case
on June 9, 1988, where it was preheard by telephone on August 19 Tne hearnng
was conducted on October 12, and the record remamed open untit Octaber 24 for
submission of aoditional documentation

FINDINGS OF FACT

The facts are not in dispute. The parties stipulate that the petitioner was a
teachung staff member in good standing up untit July 1, 1987 when she ceased
working. On June 29, 1987, petitioner wrote to the supenntendent of schogls
stating that “{u]nexpected personal business matters make it impossible for me to
continue teaching. | am therefore compelied 1o offer my resignation, effective july
1, 1987." (P-1) (emphasis added). The assistant supenntendentofschools responded
on July 15 that the Township Board of Education had accepted petitioner’s
“resignation © {R-1). The petitioner wrote again to the supernntendent of
education on August 31, 1987 and stated the following.

In preparing to file for retirement benefits with the Division of
Pensions, | have discovered that | have accumulated 1165
unused sick feave | am requesting payment for the unused
sick days at the rate of twenty five dollars ($25.00) per pay
The total amount due meis $2,912.50.

1t was difficult for me to retire after twenty three plus years of
service to the children of North Brunswick. . . . (P-2) (emphasis
added}.

The petitioner testified that she intended, by her letter of June 29, 1987, to
retire after teaching for some 23 years, and mistakenly used the word resignation,
not realizing its possible significance. After her letter of August 31, 1987, in whuch
she clearly referred to retirement, she contacted the Diwvision of Pensions and
started the process for applying for deferred compensauon. She also ascussed her
apphcation for pension with the supenntendent of schools, but this s aisputed by
the assistant supenntendent of schools, Robert W Blessing, who recalls speaking to
the petitioner concerming this subject. | FIND as a matter of fact that 1t is more
probable by a preponderance of the evidence that the petitioner spoke to
Mr. Blessing in September of 1987, In any event, peutioner applied for deferred
retirement effective July 1, 1989,
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On March 3, 1988, Assistant Supernmntendent Blessing wrate to *ne oetitioner
stating the fol'owing:

Per my conversation with you on September 3, 1987 1
mentioned that before | can pay $25 00 per day, | had to have
confirmation of your retirement from the state retirement
system as of July 1987,

Since your letter to Dr. Leppert (Superintendent of Schoaols)
was a letter of resignation, and since you did not go
immedsately into the state retirement system, you qualfy for
the $15.00 per day, in accordance with the Assocation
Agreement. (R-2) (emphasis added).

On March 6, petitioner was advised that a request for deferred retirement had been
granted effective july 1, 1989 and that her first check would be maided 30 days after
the effective date. (P-3) The parties have stipulated that peutioner was not
eligible for pension benefits until July 1, 1989 and consequently could have sought
employment in another school system prior to that date, which she did not in fact
do.

The collective bargaining agreement in effect for the school years 1986-87 and
1987-88 between the North Brunswick Township Board of Education and the North
Brunswick Township Education Assocation, of which petitioner was @ member,
provides as to sick leave that:

[ulpon retirement from a state retirement system, teachers
wiih ten (10) or more years of service in the North Brunswick
Township School District will receive payment for each
accumulated sick_day upon date of retirement at a rate of
$25 00 per accumulated sick day. Upon resignation in good
standing, teachers with fifteenﬁS) or more years of service in
the district will recewve payment for each accumulated sick day
upon date of resignation at a rate of $15.00 per accumutated
sick day. (P-4 XV, 1.4) (emphasis added).

Assistant Supenntendent Blessing testified that in 1986-87 a collective bargaining
agreement as to unused sick leave had been adopted after a negotiator had left
teaching to enter another profession and jokingly requested his sick days under the
prior collective bargaining agreement which gave a higher rate to teachers "upon
retirement from a state retirement system.” Prior to 1983, the collective barganing
agreement had prowided for a3 higher rate of payment "upon retirement from
teaching” to members with ten years or more service (R-3) The intent of the
1986-87 prowvision on unused sick time was, according to Blessing, to make dear that
higher rate of payment for sick days was collectible upon retirement system and

-3
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only upon the date of retirement The Board offered a memo from the president of
the North Brunswick Township Education Assoaation as the interpreraton of
Article X\, [ 4 of the 1986-87 contract as to unused sick leave that statea

Past practice and contract interpretation has been thai (ne
employee would receive payment at the rate of $25 00 per
unused sick day only upon retirement directly into the pension
fund 1n 3 pay status Deferred retirement into other than a
pay status pension receives compensation for unused sick days
at the rate of $15.00 per accumulated unused sick days for
teachersin good standing. {R-5).

Blessing conceded that the contract did not expressly address the deferred
retirement issue posed by this case.

There s no dispute as to the above facts and | so FIND.

ISSUE

The sole ssue to resolve 1s whether the petitioner was entitled under the
collective bargaining agreement to be paid at the rate of $25 per accumulated sick
day upon her leaving teaching in July of 1987 to take a deferred pension effective
July 1, 1989.

DISCUSSION AND CONCLUSION

The peution argues that the contract 15 silent as to the issue of deferred
pensions and must be construed against the Board of Education in this tastance. She
contends that she was never advised of any interpretation of this agreement
reached between the umon and Board and should not be bound by it Respondent
Board argues that the petitioner resigned in the summer of 1987 and did not retire
untii deferred entry into the retirement system on fuly 1, 1989, As such, petitioner
was not eligible to the higher rate of $25 upon her departure from the school
system because she had deferred her retirement for a year and was free dunng that
year to seek employment in another school system if she so desired.

Thrs matter s governed by the terms of the collective bargaining agreement
which are to be read to effectuate its intent. The plain terms of that agreement
state that “upon retiring from a state retirement system, teachers with ten {10} or
mare years of service in the North Brunswick Township School District will receve
payment for each accumulated sick day upon date of retirement at a rate of $25 per

.4.
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accumulated sick day © The express language of the agreement does not address
specifically the question of deferred retirement. By its terms, 1t provides a higher
rate upon date of retirement to teachers with ten or more years of service  The
apparent purpose of this provision is to provide an increased benefit to teachers
who are entering retirement pay status and to give a lower rate to teachers who
were merely resigning in good standing with the possibility of teaching elsewhere
Given the language of the collective bargaining agreement and prior agreements,
as well as i1ts apparent purpose to benefit teachers reuring to pension-pay status, !
CONCLUDE that petitioner 1s not entitled to the $25 rate per accumulated sick day
because she chose to defer her retirement until July of 1989.

I further CONCLUDE that petitioner 1s entitled to payment of $1,747 15 for
116.5 sick days at a rate of $15 per accumulated sick day.

ORDER

On the basis of the above findings of fact and conclusions of law, 1t s
ORDERED that the relief requested by the petitioner be DENIED by the
Commissiaoner of Education and that she be found to be entitied to payment t0
$1,747 .50 in unused sick time under the collective bargaining agreement as

discussed above.
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This recommended deasion may be adopted, modified or rejecteo by e
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered
make g final decision in this matter. However if Saul Cooperman deoes not 50 act i
torty-five days and unless such time limut 15 otherwise extended, this recommended
deasion shall become a final dewsion in accordance with N.J.5. A4 52 14B-10{c).

I hereby FILE thus Imnitial Deusion with SAUL COOPERMAN for consideration

Dee 5 1979
ATt v

D

Agency Receipt

v
I’l% ?‘; %z é/ﬂmﬂ'

DATE 1
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RHODA SATHAN,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY : DECISION
OF NORTH BRUNSWICK, MIDDLESEX
COUNTY.

RESPONDENT .

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner filed timely

exceptiong pursuant to the applicable provisions of N.J. A C.
1:1-18.4.

Petitioner c¢laims the collective bargaining agreement 1is
silent regarding the distinction between retirement directly into
the pension fund in a pay status and deferred retirement. While
acknowledging that she chose deferred retirement, petitioner claims
she falls squarely within the purview of Article XV, 1.4 of the
collective bargaining agreement (P-4) at question in this matter.
She contends

The language is unambiguous, and in the absence

of any limiting language excluding deferred

retirement there is no basis to look beyond the

specified language. Had the Respondent sought to

exclude deferred retirement, it wag incumbent

upon it to include such a caveat directly in the

collective bargaining agreement.
(Exceptions, at p. 1)
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For these reasons, petitioner seeks reversal of the initial
decision.

Upon his careful and independent review of the record
before him, the Commissioner rejects in part and adopts in part the
initial decision rendered by ALJ Murphy for the reasons which
follow.

Initially, the Commissioner rejects the ALJ's determination
as stated on page 4 of the initial decision wherein he states "'{tlhe
sole igsue to resolve is whether the petitioner was entitled under
the collective bargaining agreement to be paid at the rate of 325
per accumulated sick day upon her leaving teaching in July of 1987
to take a deferred pension effective July 1, 1989." The
Commissioner finds that to so cast the issue in these terms
misperceives the Commissioner's jurisdiction. The Commissioner is
not empowered to interpret contract language. Rather, the
Commissioner determines that the issue is properly cast as asking
whether the letter petitioner tendered to the superintendent of
schools on June 29, 1987 represented a letter of resignation or of
retirement, and how such letter impacts on her employment status
thereafter.

In this regard, the Commissioner finds and determines that
the plain reading of the letter dated June 29, 1987, combined with
petitioner's later letter dated August 31, 1987 and her application
for deferred retirement effective July 1, 1989, indicates that
petitioner in fact intended to retire in July 1989. In so finding,
the Commissioner is in accord with the ALJ's finding as found on

page 3 of the initial decision wherein he states '"{tlhe parties have
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stipulated that petitioner was not eligible for pension benefits
until July 1, 1989 and consequently could have sought employment in
another school system prior to that date, which she did not in fact
do.”

Accordingly, the Commissioner finds that petitioner
resigned in the summer of 1987 and did not retire until her deferred
entry into the retirement system on July 1, 1989. He further finds
that petitioner was free during the period after July 1, 1987 until
July 1, 1989 to seek employment in another school system if she had
so chosen. The Commissioner expressly limits his review of the
instant matter to such conclusions. To the extent that the ALJ
resolves the matter concerning compensation for sick leave by
reference to a collective bargaining agreement, the Commissioner
rejects such conclusions as not properly being before him. PERC is
the appropriate agency for the interpretation of the language of a
collective bargaining agreement.

Since a determination of payment for accumulated sick leave
is a matter made part of the collective agreement in respondent's
district, the Commissioner is not empowered to assume jurisdiction.
Insofar as the Petition of Appeal asks that petitioner be reimbursed
in accord with her interpretation of gsuch contract language, the
prayer for relief is dismissed. To the limited extent that the ALJ
determined that petitioner resigned, not retired, on July 1, 1987,
the initial decision is adopted herein. In all other respects
pertaining to interpretation of the collective bargaining agreement
in respondent's district, the Petition of Appeal is hereby

dismissed.

- 10 -
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For the record, the Commissioner would correct the i1nit:ial
decision in accord with the parties' stipulation as embodied 1in
correspondence from ALJ Murphy dated January 11, 1989 cthat the
nuasber of accumulated sick days at gquestion in this matter was
111.5, not 1ll16.5 as stated in the initial decision. However, the
Commissioner makes no conclusions of law based on this corrected

number .

(////7a, ‘ T
7 acTING ngSSIONER OF EDUCATION

DATE OF MAILING - FEBRUARY 3. 1989

FEBRLARY 3, 1989
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

QAL DKT. NO.EDU 0788.88
AGENCY DKT. NO. 1-1/88
PINELAND LEARNING CENTER, INC.,
Petitioner,
'
NEW JERSEY DEPARTMENT OF
EDUCATION, DIVISION OF FINANCE,
Respondent.

James J. Seeley, Esq,, for petitioner

Arlene Goldfus Lutz, Deputy Attorney General, for respondent (W. Cary
Edwards, Attorney General of New lersey, attorney)

Record Closed November 4, 1988 Decided: December 7, 1988
BEFORE JEFF S. MASIN, ALJ:

Pineland Learning Center, Inc. (Pineland} 15 a private school for the
handicapped located in Cumberland County. Private schoosls for the handicapped
are permissible arms of the educational system in the state of New Jersey, permitted
by N.1.S.A. 18A:46-14(g). The New lersey Department of Education monitors and
approves such facilities pursuant to its authonty contained in N.J.S.A. 18A:46-15 and
6:28-7.1{a)(2) and 28-9.1. The tuition rate which a private school for the
handicapped may charge is determined by a process which allows a charge to a
sending schooli district based upon the school’s allowed costs and an allowed profit,
N.JA.C. 6:20-4.1 and 4.5 Some costs are non-allowable, N.J.A.C 6:20-4.4. Salaries
of uncertified staff serving in positions for which certification is required may not be
reimbursed by way of tustion paid by sending districts, N.J.A.C. 4:20-4.4{a)(3)

Nowa dersey [e An Equal Opportunity Emplover
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Pineland Learning submutted its expenses for approval for the 1986-87 school
year. The State Department of Education determined that two teachers, Linda
Stewart and Kathnne Phillips, were not certified for a portion of the 1986-87 school
year. As a result, it demed inclusion of the costs of these teachers’ salaries in the
tution rate. Pineland filed a petition with the Commissioner of Education on
December 21, 1987 seeking to abtain approval for allowance of these salaries in the
allowable costs making up the tuition rate. The contested case was then transferred
to the Office of Administrative Law (OAL), pursuant to N.J.S.A. 52:14F-1 et seq. A
prehearing conference was held on Apnil 5, 1988 and a Prehearing Order was issued
on April 14, 1988 by Honorable Jeff S. Masin, ALJ. Thereafter, the respondent
moved to dismuss the petition for failure 1o state a claim upon which relief could be
granted. This motion was demied by Judge Masin by order issued June 3, 1988, The
matter proceeded to hearing held on October 17, 1388 at the Bridgeton City Hall.
Following the hearing the parties filed closing statements and the record closed on
November 4, 1988.

ISSUES

The Prehearing Order cites the issues for consideration in determining
whether or not the salaries of the two teachers were properly excluded from the
allowable costs.

A.  Did the respondent properly refuse to allow costs for the
two teachers or was its denial an improper determina-
tion under applicable statutes and regulations?

8. If the matter of allowing the costs is one of discretion,
did the respondent abuse its discretion in refusing the
costs?

EVIDENCE
{a) The Teachers

According 1o testimony received at the hearing, Linda Stewart, prior to her
emgployment at Pineland Learning Center in late August/early September 1985, was
a certified socai studies teacher for grades 7 through 12 and held a substitute
certification in Gloucester County. She had also performed substitute work 1n
Cumberland County.
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Kathrine Phillips, who was also hired by Pineland in late August/early
September 1985, held a certificate as a substitute. Although Ms. Phillips had 155
credits of college work she had not matriculated at the time of her employment
with Pineland

Frederick Eccleston, executive director of Pineland Learning Center, testified
that in September 1985 he had two vacancies on his staff. Approximately in the
middie of August, he had received notice from one teacher that she would not be
returning. On August 27 or 28, he received a note from another teacher who was
also not returming. According to Eccleston, at that time the school “was back
against the wall” as it needed to fill the two vacancies. Advertisements were placed
in several newspapers and were sent to severafl colleges in the hope of obtarning
some qualified applicants for the positions. Mr. Eccleston also contacted several
school superintendents and probably contacted the county superintendent’s office
as well. He was unable to find any certified teachers for the handicapped. One of
the teachers who had resigned told him that he should contact Linda Stewart. He
also received information about Kathrine Phillips, who he found out had a
substitute certificate. He determined that these individuals could be employed
immediately and applied for provisional certification, which he believed they would
be eligible for. He knew that Stewart had a social studies certification and had
substituted the year before in Cumberland County. The ladies were employed as of
the first day of school as substitutes, but they were applying for permanent
positions. According to Eccleston, had he not hired these teachers his faclity would
not have been able to take all of the children who were supposed to attend from
the various sending districts.

Eccleston explained that in order to get the teachers certified he contacted the
Cumberland County superintendent’s office to get the necessary forms. This contact
was actually made by his secretary, Charlotte Cheli. According to the information
received by Eccieston, Cheli was told that the required forms would be sent out.
Apparently some forms were sent to Pineland and on September 9, 1985 Eccleston
sent a letter to Mrs. Cordelia Lane of the Cumberiand County Superintendent’s
Office. This letter stated that

Enciosed with this letter are the applications for emergency-
provisional certificates, of which we spoke.

Also included are the $30.00 money orders from Kathy Phillips

and Linda Stewart for applying for the aforementioned
certificates.

99



You are viewing an archived copy from the New Jersey State Library.
OALDKT NO EDU0788-88

According to Eccleston’s understanding, Ms. Cheh went to the County
Superintendent’s office and picked up an envelope marked for Pineland which was
on the counter. The documents in the envelope were filled out and sent back by
him. Eccleston had na hst of the forms which had to be filed. He was later advised
that the matenal submitted was incompiete. According to a notation written on
the September 9 ietter by Mrs. Lane, she noted that the letter had only transmutted
“requirements for Linda Stewart. Did not send application. Called 9/12/85 Pineland
asked for applications.”

Eccleston recatled that when advised of the lack of applications he asked that
the forms necessary be sent to Pineland. He waited a week and one-haif and called
to ask to seef Lane had mailed them out. He was advised that the county office did
not always have all the forms. The forms eventually arrived in january. They were
forwarded by letter of january 24, 1986 from Mrs. Lane which enclosed “the
following materials: Application for certificate and requirements.” Applications
for Ms. Phillips {(P-2) and for Ms. Stewart (P-3) were then submitted.

Mr. Eccleston also recalled receiving a letter of Qctober 1, 1985 from Ms. Lane.
This letter, P-4 1n evidence, indicates that it encloses official transcripts, a fee in the
amount of $30 and a OTEC 800-801-802. At the bottom of the transmittal letter s
the following notation typed on the form:

Please Note:

You must have a degree to be eligible for an emergency
certificate.

1 am returning the above items.

At the top of the October 1 transmittal letter 1s @ handwritten notation
apparently dated October 4, 1985 by Mr. Eccleston which reads:

Called C. Lane about citation no longer issue provisionals. She
“was told” by sameone in Trenton. She will check on citation.

Sometime after October 1, Mr. Eccleston spoke to County Superintendent
Dr. Steven Kalapos. Dr. Kalapos suggested that because Ms. Phillips did not actually
hold a degree, not having matriculated, she should try to get a degree from
Thomas A. Edison College in Trenton, which was an institution which granted
degrees after investigation of an individual’s college record to determine whether
or not the individual was qualified to receive the degree. Thomas A Edison Coliege
would act based upon the individual’s credits or experience. Mr Eccleston recalled
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calling Edison College and recalled that Ms. Stewart enrolied in order to get her B A,
degree. To the best of Eccleston’s recollection, Kalapos told him that a B.A in
education was required for an emergency certification.

Despite the fact that as of October Mr. Eccleston was aware that nerther of his
two teachers had received their certifications since he "had no one else” the
teachers continued in their teaching roles. At some point in December or January,
Eccleston spoke to the Director of Certsfication office and spoke to Mary Eilen
Flanagan, who adwvised that it was not necessary to have a 8. A degree or that the
degree be in education, but that before any certification could be granted it would
be necessary to see a transcript and paperwork.

Sometime at the end of January 1986 Mr. Eccleston received a letter from
Dr. Noreen Gallagher, Supervisor of Special Education from the Department of
Education, who indicated that the institution was conditionally approved, but that
1t could not accept any more students. Mr. Eccleston recogmized that a problem
existed, although none had been called ta his attention since Ms. Lane’s October 1
transmittal Iette{

According to the witness, both teachers were employed throughout
September, October, November and December 1985 as substitutes working in
regular classrooms. They were originally assigned a group of children as a regular
fully certified teacher would be, but then they moved around because of a great
deal of absenteeism an the part of both teachers and students. Two of the teachers
at the institution were very 1ll. Although he had no records to support his position
with the exception of a list of the absence dates for teachers which was prowided at
the hearing, Mr. Eccleston was of the opinion that neither teacher had spent more
than 20 days in any one position during September, October, November and
December, 1985. As will be noted below, the 20-day figure is significant with
respect to the employment of a substitute teacher.

On cross-examination, Mr. Eccleston acknowledged that it was the responsi-
bility of the district to assure that its teachers obtained certification. He
acknowledged that after the October 1, 1985 letter from Ms. Lane no calis or letters
were sent to the county office during the months of October, November or
December and probably untii near the end of January. He is uncertain whether the
forms transmutted on January 24, 1986 were sent as a result of a call from his otfice
or whether they just arnved. He also asserted that Ms. Phillips functioned as a
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teacher's aide during the penod following his learning that she could not be
certified as a teacher. In fact, Geraldine F. McCormack, who was the director of
Pineland, began to teach and Phillips functioned as her aide.

Charlotte Cheli, secretary to Mr. Eccleston, testified that she picked up forms at
the county office after having called for them in early September. She picked them
up because Pineland was in a “hurry.” She went to the county office and saw a
manilla envelope laying on the counter which was marked Pineland Learning
Center. She asked if these were the forms and was told yes. She took them back to
the Pineland and then mailed them to the county office. No additional forms were
sent to her or submitted by her during October, November and December 1985. She
recalled that she received the Qctober 1, 1985 transmittal from Mrs. Lane (P-4} and,
although she did not recail exactly what forms were returned, she knew they were
for Ms. Phaltips.

Geraldine . McCormack, the school's director, testified that to the best of her
recollection neither of the teachers was assigned to one classroom for more than 20
days during the fall of 1985. She had no records to support this recollection.

Linda Stewart, who s now a certified teacher of the handicapped, testified
that when she was hired at Pineland she knew that her hiring was contingenton her
getting her certification. She had previously been certified as a grade 7 through 12
soaal studies teacher and had substituted i Gloucester and Cumberiand counties.
She filled out an application which was filed on January 29, 1986,

Ms. Stewart recailed that there was a great deal of absenteeism among
teachers and students during the fall of 1985 and as a result of this she would either
be assigned to the room that she was originally assigned to at the beginning of the
year or would be assigned to cover another class. The situation was quite "hectic”
and she "never knew from day to day” which class she would be teaching. She
would not “normally” take her children from the oniginally assigned class with her
when she went to another classroom.

Kathrine Phulhips, who 15 also now certified as a teacher for the handicapped,
acknowledged that she was employed as a substitute and needed a certfication.
She had been certified as a substitute. She testified that her recollection of the
situation concerning classroom assignments was similar to the recollection of
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Ms. Stewart. She was unable to say whether or not she served for more than 20
consecutive days in any particular classroom.

Respondent’s Case

Cordelia Lane, certification clerk for the Cumberfand County Board of
Education for the past 16 years, testified that it is her responsibility to process
applications for teacher certification. She does not determine the qualifications,
but handles the paperwork and serves as haison between the county and the state.

According to Ms. Lane, a district can apply for emergency certification when it
is unable to find a certified 1ndividual! to fill a teaching position. When applying for
such an emergency certificate, it is necessary for the district to file a form asking for
an exception from the county superintendent and a form explaining the reasons for
the request for the emergency certification, as well as an application for the
individual teacher and an oath of allegiance. If all four forms are not sent in,
Ms. Lane wiil hold them for a short time and then f she does not recewe the
outstanding items, she will return what has previously been filed. In her experience
her office never runs out of forms because if they are low she will send to the State
Department of Education for them and receive them within three to four days.
When a district calls for forms she normally will supply them with the application for
the exemption and the oath of allegiance. Districts normally have application
forms.

According to Ms. Lane’s recollection, she received a letter in September 1985
which contained information for Ms. Stewart. She made a note on the September 9,
1985 letter from Mr. Eccleston concerning the limited materials sent. The fee and
oath were contained in the submission, but not the application. She spoke to a
secretary at Pineland on September 12, 1985 and made a note concerning the date
of the call on the September 9 letter. She explained to the secretary that while she
had all of the other necessary forms she did not have the format application. She
was asked for an application form and sent one out "that day or the next " in fact,
she would not have sent just one application, but would have sent the district
several of the forms. These were available in her office at the time. She beleves
that she sent a cover letter with this transmission but did not make a copy of it as it
was standard procedure to send forms out upon request and she would very seldom
make a copy for such a routine matter. She did not receive a completed application
back. She had Stewart’s application in her office for a few weeks, but then sent it
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back by way of the October 1, 1985 transmittal (P-4). Ms. Lane recalled that
Ms. Phillips had come into the office and that she had been told she had 1o hold a
degree in order to receive certification. Lane refused to accept Phullips” application
forms and explained the reason for the refusal to her.

After the Stewart forms were returned to Eccleston on October 1, Lane did not
receive any response. She was never requested to send any other applications and
was never contacted concerning what had happened to Stewart's application She
received no call for any forms before lanuary or any call concerning Stewart’s
certification

Dr. Stephen Kalapos, the county superintendent for the past four years,
testified that his office is responsibie for assuring that teachers employed by school
districts and private schools are certified. The office processes applications for
regular and emergency ceruficates. The Office of Teacher Cerufication in the
Department of Education in Trenton determines if certification is to be granted.

Dr. Kalapos recailed the Phillips application. He became aware of it in early
September 1985 when it was brought to his attention by Ms. Lane. Ms. Phillips did
not have a degree and he could not recommend that she be cerufied uniess she had
a baccalaureate degree. This has always been a requirement for emergency
certification to the best of his knowledge. He recalls having spoken to Mr. Eccleston
and explained this to him in September or early October 1985. He denied that he
had told Eccleston that the degree had to be in education. He knows of no specfic
directive regarding the need for a degree, but recalled that he had discussed the
matter with Dr. Celeste Rorro, the Director of TYeacher Certification for the
Department. While in vocational education some individuals are permitted to teach
who are notin possession of a degree, this is not the case in other areas.

Dr. Kalapos was asked to comment concerning a letter of August 28, 1987
which he had sent to Mr. Vincent Calabrese, Assistant Commussioner. He
acknowledged that he was not certain as of the time of the hearning as to whether
or not an application was actually submitted for Ms. Phillips in September.

Dr. Celeste Rorro, who for ten years has been the Director of Teacher
Certification for the Department of Education, testified that the State Board of
Examiners reviews and determines whether to grant certification to teachers. ' The
county office operates as a hiaison and a monitor which aggregates information
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concerning possible recipients of certificates and forwards the informauon to the
Office of Teacher Certificatton which serves as a designee of the State Board of
Examiners. The Office of Teacher Certification determines »f all information
required of the applicant 15 present and checks the credentials. A team of
professional examiners are employed in this process. !f only part of the application
and other necessary data is received, no action is taken.

Dr. Rorro was asked to testify concerning those applicants who claim 10 be
“factually qualified™ in that they claim to have all of the necessary course work and
credits required for receipt of a degree from an approved institution, but who have
not received a degree. In order to receive an instructional certificate «t 15 necessary
that a teacher have actually received the degree. A teacher of the handicapped
must have a baccalaureate degree. Emergency certification, which is a one-year
substandard ceruficate, can be sssued to teachers of the handicapped after August 1
of a coming schoot year if there appears to be a shortage of qualified teachersin a
particular area. This is issued upon the recommendation of the county
superintendent, although the final determination 1s up to the State Board of
Examiners. A county substitute certificate is a temporary employment certificate
which allows for the employment of a substitute for no more than 20 consecutive
days for any particular classroom assignment. Such an individual 15 not a staff
member and the certificate is not an instructional one.

Dr. Rorro testified that receipt of a letter from Edison College advising that
Ms. Phillips appeared to have the necessary credits to receive her degree was not
acceptable. A candidate would have to present an official transcnipt from an
institution in order to receive certification. The degree must have actually been
conferred, as there are many instances where an individual who appears to be
qualified to recewve a degree does not actually receive one.

Ms. Phillips’ degree was actually received from Thomas Edison on April 1, 1986,
Notification that she had compieted requirements for the degree was submitted to
the Office on February 14, 1986. A transcript was received from Edison College on
March 14, 1986 and a notification form was sent out to Mr. Eccleston on March 24,
1986 indicating that an emergency certificate was being issued. 1t was not mailed
untit April 9 as it was "in process.”
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On rebuttal, Kathrine Phillips denied ever having met Ms. Lane or Dr Kalapos
and denied that she had gone to the County Superintendent’s office, as testified to
by Lane.

DISCUSSION AND ANALYSIS

N.JS A 18A 26-2 provides:

No teaching statf member shall be employed in the public
schools by any board of education unless he is the holder of a
vahd certificate to teach, admunister, direct or supervise the
teaching, instruction, or educational guidance of, or to render
or administer, direct or supervise the rendering of nursing
service to, pupils in such public schools, and/or such other
certificate, if any, as may be required by law.

N.JAC 6.11-3.1 provides:

(a) No teacher shall be entitled to any salary unless such
teacher shall be the holder of an appropriate teacher's
certificate (N.L.S.A. 18A:26-2).

NJLAC 611-3.11 provides:

In addition to meeting other requirements specified in these
rules, applicants for teachers certificates must be at least 18
years oid, have been graduates from an approved high school
or have an egquivalent education as determined by the State
Board of Examiners and have received a baccalaureate degree
from an accredited institution of higher education except in
certain vocational fieids asindicated in N.J.A.C.6:11-6.3.

Regulations concerning tuition for private schools for the handicapped are
contamned in N J A C 6:20-4.1 et seq. Subsection 4.4 provides that certain costs are
“non-allowable” in the determination of the tuition rate which such a private
school may charge to sending districts. Specifically, 4.4(a) provides:

A cost which is not allowable i the calculation of the certified

actual cost per pupil includes the following:

3. The salary of the professional staff member who s not
certified but is functioning in a positign requinng
certification.

Based upon the evidence presented it is quite clear that as of the ume of thew
employment at Pineland in early September 1985 neither Ms. Stewart nor
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Ms. Phillips was the holder of a certification as a teacher of the handwcapped. Thiss
not disputed by the petitoner. While Ms. Phillips was certified to teach social
studies i the secondary schools, she did not have the necessary certufication for
teaching handicapped students. Ms. Stewart had no certification of an instructionai
nature at all In addition, as to the certification requirement of NJ A C 6 11.3 11
she did not have a baccalaureate degree from an approved institution The
petitioner does not contest this either, although it argues that she was “factually
qualified” in that she had undertaken all of the necessary course work and had the
necessary credits to receive her degree and points out that she ultimately did
receive the degree from Thomas Edison College after it had reviewed the data
submitted to it and determined that she was in fact qualified for the degree
However, there s no dispute that she did not hold a degree, that she had not
matriculated.

Initially, there is perhaps some suggestion on the part of petitioner that it was
prevented from submitting the necessary applications for certification i a timely
fashion because of some fault on behalf of the county office. The documents
presented, as well as the testimony, appeared to indicate that initially some forms
were submitted by the petitioner on September 9. The letter from Mr. Eccleston to
Mrs. Lane references the enclosure of “applications for emergency-provisional
certificates.” Although Ms. Lane’s note placed on the September 9 letter indicates
that "only sent requirements for Linda Stewant” and although Ms Lane testified
that she held the forms which had been submitted for a while and then returned
them by ietter of October 1, 1985, there seems to be some question of exactly what
farms were submitted and what were returned. The October 1 letter references the
return of official transcripts and a fee in the amount of $30, which is the fee for one
application. At the bottom, the note concerning the need for a degree to be
eligible was obviously addressed in connection with Ms. Phillips, the teacher who
did not have a degree. Thus, if Ms. Stewart's documents were forwarded and not
Ms_Phillips, the October 1 letter apparently was transmitting the documents
concerning Stewart, but referencing Phillips’ problem at the bottom without
apparently returning any documents on her behalf, including a $30 money order.
Apparently, according to Ms. Lane’s version, the $30 money order for Stewart was
the only one received and the submission of September 9 not only did not have an
application of any sort for Phillips, but also did not have her money order.
Mr. Eccleston had insisted i his testimony that both teachers had provided money
orders and that these were both sent in and Ms. Cheli appeared to confirm ths.
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It is fair 1o say that the apparent co-mingling of the information concerming
transmttal of Stewart’s documents and the reference to Phillips’ situation in the
October 1, 1985 transmittal from Lane to Eccieston raises some confusion as to
exactly what occurred. However, it is quite certain from the tesumony of Mrs. Lane,
as weil as that of the other witnesses, that a complete package of information was
not submtted on behalf of Ms. Philitps, or, if it was, she did not have the degree
that Mrs. Lane and Dr. Kalapos felt was required for her to receive an emergency
certification. In fact, if she did not visit the office, somehow or other the question
was raised 10 Mrs Lane, who spoke about it with Dr. Kalapos. Apparently they
became aware of Ms. Phidlips’ situation even though the forms may not have been
submitted.

When one sorts through the questions concerning what exactly was subrmutted
or not submitted on September 9 and what exactly was or was not returned on
October 1, 1t becomes clear that as of October 1 Mr. Eccleston had been advised that
certain documents were being returned to him, that there was a problem
concerning Ms. Phullips’ situation because of her lack of degree, and that the burden
of assuring that steps were taken, if they could be, to get Ms. Philhps’ situation
straightened out so that she could receive certification was upon Mr. Eccleston, as
the director of the school. The burden of assuring certification is on the district, and
the petitioner does not deny this burden as resting upon itself, Q'Hara v. Camden
County Vocational School Board, 1981 §.L.D. 147, 153, From the testimony of
Mr. Eccleston it 1s clear, and | FIND, that after receiving the Qctober 1
communication from Mrs. Lane he did nothing of a formal nature by way of
telephone call, correspondence, etc. to attempt to clarify the exact situation
concerning Ms. Phillips in October, November or probably most of December at
best. In addition, although 1t is perhaps still unclear exactly what was submitted
and what f anything was returned concerning Ms. Stewart via the Octeber 1
correspondence, at best Pineland’s position is that having submitted decumentation
in September seeking certification of Ms. Stewart it was aware that the certficate
had not been issued to her and she did not hold it throughout October, Navember,
December and January up to the time that it recewved forms, either by its own
request or otherwise and filed an application on her behalf. The requirements
make it quite clear that “No teacher shall be entitled to any salary unless such
teacher shall be the holder of an appropnate teacher’s certificate.” There s no
question at all but that Pineland was aware, or should have been, from September
on that Ms. Stewart did not “hold” the appropriate teacher certification or teacher
of the handicapped. The burden of pursuing this certification and assurning that its
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empioyee did get the certification in hand was upon the district and the employees
and not on the county office, O'Hara, supra. The language of the statute ss plain,
clear and unambiguous and mandatory and therefore must be given its full effect.
O’Hara, supra, at 162; Application of Howard Savings Institution of Newark, 32 N.J.
29, 48 {1960)

Having considered all of the evidence, | am unconvinced by a preponderance
of the credible evidence that Pineland ever filed a full and complete package of
documents on behalf of Ms, Stewart on September 9 or thereafter untit late January
1986. Instead, | FIND that Ms. Lane called Pineland on September 12, 1985 and
advised them of the lack of the actual applications, Pineland requested forms,
Ms. Lane sent the forms out, and they were apparently never received by Pineland.
Thereafter, Pineland continued to employ both Ms. Stewart and Ms. Phuitips despite
the fact that it knew that Ms. Phillips did not have a degree and that as of at feast
QOctober 1 if not before the county superintendent’s office had calied to the
attention of Pineland the difficulty concerning the fack of a degree and 1ts effect
upon ehgibility for an emergency certificate. As for Ms. Stewart, the school
continued to employ her despite the fact that it knew, or should have known, that it
had not completed the application process on her behalf and that she was not the
"holder” of a certificate, a requirement for her continued employment under
N.JS A 18A:26-2 and for inclusion of her salary as an allowable cost. This situation
continued to exist up to the time the applications were actually filed on behalf of
the ladies on lanuary 29, 1986 with respect to Ms. Stewart and on February 26, 1986
on behalf of Ms. Phillips. With respect to Ms. Stewart, she continued to teach
throughout the period and continued to do so until notification that her certificate
was being 1ssued occurred. With respect to Ms. Phillips, 1t is quite evident that since
she did not have a degree, she was not the “holder” of a degree, she was not
eligible for certification pursuant to the applicable requlation. Despite petitioner’s
position that she was "factually eligible” | FIND that N.J.A.C. 6:11-3.11 mandates
that an individual who is to receive a teacher’s certificate must have “received a
baccalaureate degree (emphasis added),” except with respect to certain vocational
fields, and that it 1s completely in accord with the meaning of that regulation that
the Board of Examiners and the Bureau of Teacher Certification insist that the
degree actually have been received before issuing certification. itis notsufficientto
meet the requirement for "have(ing)” received a baccalaureate degree to assert
that one could have received ane had one matriculated. There are instances where
students who have taken all of the course work necessary to receive a degree do not
receive the degree for reasons perhaps unrelated to their course work but related
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to the interests and policies of the particular institution. in the absence of some
validation to the Board of Examiners as to the reason why the degree was not
recerved despite having completed all of the requirements, it would not be
approprniate for the Board to grant certification 1o a teacher who had not “"receved
a baccalaureate degree.” Here, there was no assurance 1n advance that merely
because Ms Phillips had purportedly taken all of the course work necessary and
received the credits that she was ehgible to receive a degree untl such time as
Thomas Edison College certified such by way of the issuance of the official
transcripts showing the award of the degree. Therefore, the employment of Ms.
Phiilips, despite her not having the deqgree, violated the regulations and statute
which require that no teacher be employed who does not have a certification since
at least at the ume of her employment and untii the time that the degree was
granted Ms. Phullips neither held a certification nor had received a degree and was
therefore inehgible for ceruification.

Substitute Teacher Status

As an alternative basuis for qualifying the salanes of the two teachers as
allowable costs the school argues that they were hired and acted as substitute
teachers pending their receipt of certification and continued in the substitute status
until they actually were certified. Pursuant to NJ.A.C. 6:11-4.4, persons who do not
have standard instructional certificates but have certain other qualifications may be
granted a county substitute certificate for day-to-day substitute teaching within the
county granting the certificate. Pursuant to subsection 4.4{(c):

The certificate will be issued for a three-year period but the
holder may serve for no more than 20 consecutive days in the
same position in one school district during the school year. ..

Petitioner contends that neither Ms. Stewart nor Ms. Phillips functioned in the
“same position”™ for more than 20 consecutive days. The school presents no
documentary evidence to support this contention, relying on the relatively hmited
recollection of Mr. Eccleston, Ms. McCormack and the two teachers. Agamn, none of
these witnesses had any records. In addition, a document (P-5) fisting the dates of
absence of the various teachers in the school during the period September 25, 1385
to Apnl 7, 1986 was presented as some indication of the numerous absences
referenced by the teachers which required them to move around from one
classroom to another. An examination of this document s not overly helpful with
respect to the question of whether either of the teachers remained in the same
position for mare than 20 days. It 1s noted that there was considerable absence
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However, as an example of the uncertainties of the document, there was no
absence of any teacher other than Ms. Phillips’ own absence on QOctober 25, 1985
between Ms. Riegert’s absence of October 15, 1985 and her absence of December 2,
1985 While admittedly there were no doubt a number of days with no school in
that period such as perhaps Veteran’s Day, Election Day, teachers’ convention,
Thanksgiving and the day after Thanksgiving, as well as weekends, it 1s certainly
possible that between October 15, 1985 and December 2, 1985 one or both of the
teachers remained in the same classroam for more than 20 consecutive school days
No evidence to show that the teachers were shifted around durnng that tme to
prevent this was presented. f Ms. Phillips was assigned to a class in the beginning
of the year and Ms. Stewart likewise, one of them presumably would have had to
cover Ms. Riegert's absence of September 25 and Ms. Riegert’'s absence of
October 15. Ms. Phillips was absent on October 3 and October 25 However, up to
the beginning of Ms. Riegert's extended absence of December 2 through 6, 1985
there were really only a hmited number of absences and it is not at ali certamn from
this fisting who covered Ms. Riegert's class, who covered when Ms. Phillips was
absent, or whether either Phillips or Stewart remained in one classroom for more
than 20 consecutive days. Without some further documentation to support the
allegation that the teachers did not spend more than 20 consecutive days in a
particular assignment, P-5 is of little use. In addition, since the teachers were hired
with the intention that they would be certified, and without apparently any
particular examination of whether or not they qualified for certification,
particularly in connection with Ms. Stewart, it seems somewhat unlikely that there
was any great attention being paid to the question of how many consecutive days
each of these teachers spent in a particular class assignment. Although it was the
“guesstimate” of a number of witnesses that they did not spend such a length of
time consecutively because of the number of absences both of teachers and
students, t strong suspect that no one was very concerned with that question and
that 1t is quite likely that they did, at least during the early part of the year, spend
such a consecutive period of time in one assignment. Admittedly, this conclusion s
also somewhat of a “guesstimate,” but in the absence of records, the burden of
establishing entitlement to inclusion of the costs of these non-certified teachers by
use of the substitute teacher theory is on Pineland and the absence of records
therefore rebounds against the petitioner. | am unable to conclude from a
preponderance of the credible evidence that Pineland did not permit esther Phiilips
or Stewart, or perhaps both, to remain in any one teaching assignment for no more
than 20 consecutive days in the fall of 1985. Therefore, it appears that they were
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not functioning within the regulatory guidelines concerning substitutes and were in
fact being used more or less as regular teachers.

REASONABLENESS OF THE DENIAL

Based upon the above, | CONCLUDE that the Department of Education
correctly and within a reasonable exercise of its authority concluded that it had no
choice but to deny the eligibility of the expense of the salaries of Ms. Phillips and
Ms. Stewart. In the case of Ms, Phillips, she could not have been certified 1n
accordance with the clear mandatory language of the statute and regulation and
therefore should not have been employed in the district except within the
guidelines of the substitute teacher category, where | FIND the evidence insufficient
to establish that her employment in fact occurred. With respect to Ms. Stewart, |
CONCLUDE that the school failed to carry out its obligation to assure that a teacher
who it had hired who did not have the appropriate certification, conduct which was
questionable initially, received that certification as quickly as possible. Neither the
teacher nor the school appears to have been terribly concerned with taking steps to
assure the swift acquisition of cerufication following the events of early September
1985. While it is not absolutely crystal clear as to whether there was any incorrect
action on the part of the county office, it is quite evident that there was a lack of
activity on the part of the school. Under the carcumstances, there 15 no basis
whatsoever for concluding that the Department incorrectly, in abuse of its powers,
denied the eligibility of these expenses. Therefore, the petitioner’'s appeal from
that determination must be DENIED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by taw is empowered to
make a final decision in this matter. However, if Saul Cooperman does not 50 actin
forty-five days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.S.A_52.148-10.
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PINELAND LEARNING CENTER, INC.,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT OF : DECISION
EDUCATION, DIVISION OF FINANCE,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner filed timely
exceptions pursuant to the applicable provisions of N.J.A.C.
1:1-18.4. Respondent fFlled a timely letter supporting the initial
decision and also filed timely reply exceptions.

Petltioner posits four exceptions which are summarized in
pertinent part below.

Petitioner first takes exception to the finding that it was
petitioner's fault that complete application packages were not filed
on behalf of the two teachers in question. It claims that since the
school made the initial request for all of the documents for
emergency certification, but was not provided complete packages for
both, although submitted what it was given, "the burden should
reasonably shift at some point to the Department to follow-up
getting the appropriate forms to the institution as requested."
(Exceptions, at pp. 1-2)

Petitioner further takes exception to the ALJ's
interpretation of N.J.A.C. 6:11-3.11, as it relates to Ms. Phillips,
who did not have a bachelor's degree until March 1986. While
conceding that the rule generally requires a bachelor's degree for a
teacher's certificate, petitioner c¢ites N.J. A.C. 6:11-4.3 as an
example of the fact that a bachelor's degree is not specifically
required for emergency certificates. Petitioner contends that the
ALJ's interpretation of these regulations requiring the bachelor’s
degree absolutely for the emergency certificate is in error.

Further, petitioner takes exception to the ALJ's finding
that Ms. Stewart and Ms. Hill are 1ineligible for payment as
substitutes during the time perlod In question. Petitioner argues
that both teachers were qualified as substitute teachers and,
further, that *"{tlhe testimony is also completely uncontroverted by
any evidence of record that the teachers did not function for more
than twenty consecutive days 1n the same teaching position.*
(Exceptions, at pp. 2-3) While documentary evidence may have been
lacking, petitioner contends that the testimony, along with the
cecord of absenteeism among school employees, is sufficient evidence
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upon which a decision should be based that Ms. Stewart and Ms. Hitl
did function as substitutes and were compensable for such service.

Finally, petitioner takes exception to the finding that the
Department of Education did not abuse 1lts discretion in disallowing
the salaries of these teachers. "Even assuming that the Petitioner
may be faulted for not diligently following up on these
applications, 1t is clear from the uncontroverted testimony that
there was more than some uncertainty as to how these applications
were handled at the County OfFice.” (Id., at pp. 3-4) Petitioner
further contends that

If the interpretation of the Administrative Law
Judge of N,J.A.C. 6:11-3.11 s correct and
invariable as a matter of law, then Ms, Phillips'
certification c¢ould not have been granted at an
earlier date, and her salary would properly be
disallowed as a regular certified teacher.
However, it 1is submltted that the Department has
the discretion to recognize her salary as being
proper as & substitute, and has abused 1its
discretion, under all of the circumstances, in
fFailing to do so, when she obviously did function
as a propecly trained and quite successful
teacher. (Id., at p. 4)

As to Ms. Stewart, petitioner submits she was fully
qualified for certification. Taking into account "the
irregulacrities with which the matter was handled, some of which are
attributable to both sides" (id.), petitioner avers it is an abuse
of discretion to disallow her salary from September until February
of the year In question and, further, an abuse of discretion to
disallow her salary as a substitute during that period.

Petitioner sgeeks to have the Commissioner modify the
initial decision to allow Ms. Stewart's salary as a compensable
expense as a certified teacher from the date of her employment. It
further seeks to have the Commissioner allow the salary of
Ms., Phillips as a certified teacher from her date of employment if
it is determined that N.J,A.C. 6:11-3.11 does not impose an absoclute
obligation for a bachelor's degree on emergency certified teachers
or, in the alternative, to allow compensation for both teachers as
substitutes during their period of employment based on the evidence
presented that they did meet requirements of working as substitutes
during that period.

Respondent, by way of primary exceptions, voices its
support of the initial decision. By way of reply exceptions, it
counters, point for point, the primary exceptions of petitioner.

Respondent First rebuts petitioner's argument that the
county office Ffailed to properly provide all documents needed for
application ¥for Ms. Stewart to obtain certification. Respondent
relies on the testimony of Ms. Lane that she advised the schosel of
the deficiency and sent the forms as per the school's request. It
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claims the burden to obtain the certification was on the school, and
it is undisputed that the school never made any further effort to
follow up on the initial application which it knew was incomplete.

Respondent next rebuts petitioner's contention that a
bachelor's degree is not required to obtain an emergency
certificate. It claims N.J.A.C. 6:11-3.11 requires a bachelor's
degree for teachers' certificates, except with respect to certain
vocational fields, and that an emergency certificate is a teaching
certificate. Therefore, respondent argues, the general requirement
of the minimum degree applies to candidates for an emergendy
certificate. As to petitioner's contention that a substitute
certificate does not require a bachelor's degree, respondent avows
that petitioner errs in making the analogy that because county
substitute certificates do note require a Dbachelor's degree

therefore not all certificates require a bachelor's degree. It
argues that the county substitute certificate is not a teaching
certificate, "but rather i3 exactly what its name indicates: A

certificate issued by the County Superintendent intended only for
persons temporarily performing the duties of a fully certificated
and regularly employed teacher. N.J.A.C. 6:11-4.4(c)." (Reply
Exceptions, at p. 2 Moreover, respondent contends, because a
substitute certificate is issued by the county office and not by the
Office of Teacher Certification, it carries none of the benefits of
a standard teacher's certificate, Thus, respondent avows, the ALJ
properly found Ms. Phillips had to be a holder of a baccalaureate
degree in order to receive an emergency certificate.

Further, respondent contends that petitioner failed to meet
its burden of proving that the two teachers functioned fewer than 20
consecutive days in the same teaching position. Respondent contends
the burden on petitioner was an affirmative one to show it met the
regulatory requirement that the teachers serve no more than 20 days
in a gingle position. Petitioner, respondent argues, claimed there
was no evidence that the teachers did not function for more than 20
consecutive days, and thus failed in its burden.

Respondent further argues that although petitioner may take
exception to the finding that the Department of Education did not
abuse its discretion disallowing the salaries of the two teachers,
'*it is clear from the regulation that the Department had no
discretion pursuant to the requirements contained in N.J.A.C.
6:20-[4.4(a)(3)] which precludes from the calculation of tuition the
salary of professional staff members who are not certified but
functioning in a position requiring certification.™ (Id.. at p. 3)
Respondent contends the testimony demonstrates that both teachers
were not certified and were functioning in positions requiring
certification. By operation of law  their salaries were
nonallowable, rezspondent avows, and the regulation does not permit
discretion on the part of the Commissioner to waive that provision.
Neither could the Department recognize their alleged service as
substitutes, respondent claims, since the school failed to provide
evidence demonstrating they were employed as substitutes in accord
with the regulations.
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) Respondent would ask the Commissioner to adopt the initial
decision.

Upon his careful and independent review of the record,
which it 1s noted does not include the transcripts of the hearing
below, the Commisgioner affirms the initial decision substantially
for the reasons expressed therein. He adds the following.

The Commissioner is entirely in accord with the ALJ and the
respondent that a standard teacher's certificate requires a
baccalaureate degree except with respect to certain vocational
fields. N.J.A.C. 6:11-3.11 Moreover, he concurs with respondent's
analysis that a county substitute certificate is not a teaching
certificate issued by the Office of Teacher Certification, but
rather is issued by the county superintendent's office and |is
intended only for one temporarily serving for a fully certificated
and regularly employed teacher. N.J.A.C. 6:11-4.4(c) As such, it
is a substandard certificate without the benefits due the holder of
a standard teacher's certificate that cannot be equated with the
requirements of a standard or an emergency teaching certificate.
The Commisgsioner thus adopts the ALJ's finding that Ms. Phillips had
to be a holder of a bachelor's degree in order to qualify for an
emergency certificate in the field of special education.

Further he agrees with the ALJ and respondent that
petitioner has failed to affirmatively demonstrate, by a
preponderance of the credible evidence, that the two teachers in
question gserved as substitutes for fewer than 20 consecutive days in
any one assignment for the period in question, and not as teachers.
Without a transcript from which the Commissioner might derive his
own credibility determinations, he accepts those credibility
determinations and findings of fact educed therefrom made by the
ALJ. In re Morrison, 216 N.J. Super. 143 (App. Div. 1987) In so
doing, the Commissioner concludes, as did the ALJ:

[Tlhe burden of establishing entitlement to
inclusion of the costs of these non-certified
teachers by use of the substitute teacher theory
is on Pineland and the abhsence of records
therefore rebounds against the petitioner. I am
unable to conclude from a preponderance of the
credible evidence that Pineland did not permit
either Phillips or Stewart, or perhaps both, to
remain in any one teaching assignment for no more
than 20 consecutive days in the fall of 1985.
(Initial Decision, ante)

Accordingly, the Commissioner accepts the recommendation of
the Office of Administrative Law dismissing the Petition of Appeal

and adopts it as the final decision in this matter for the reasons
expressed in the initial decision as amplified herein.

COMMISSIONER OF EDUCATION

February 3, 1989
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State af New Jersey

OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 7624-88
AGENCY DKT. NO. 272-8/88 .

GERARD P. WILLIAMS,
Petitioner,
v.
BOARD OF EDUCATION OF
THE CITY OF ENGLEWOOD,
BERGEN COUNTY,
Respondent.

Harold N. Springstead, Esq., for petitioner {Aronsohn, Springstead & Weiner,
attorneys)

Suzanne E. Raymond, Esq., for respondent (Gutfleish & Davis, attorneys)
Record Closed: November 29, 1988 Decided: December 27, 1988
BEFORE RICHARD J. MURPHY, ALJ:

The Commissioner of Education remanded this matter on October 18, 1988, for
reconsideration of salary guide placement and back pay recommendations. Both
petitioner and the respondent Board of FEducation (Board) made written submissions and
replies by November 29, 1988 and the record closed on that date. For the reasons set
forth below, this opinion recommends that petitioner be placed on the third step of the
MA+30 listing of the salary guide placement for the 1986-87 school year and be awarded
mitigated back pay in the amount of $10,348.52.

New Jensev b la fyudd Opporiuaty L mployer
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The Commissioner’s decision to remand states as follows:

[TIhe Commissioner disagrees with the ALJ's method of
ealculation whereby he reverted back to the 1980-81 teachers
salary guide. To arrive at the proper step for 1986-87 in this
matter, it is necessary to take the amount of petitioner's
salary for 1985-86, prorate it for a 10 month position, and
identify the corresponding step on the teachers salary guide
for that year. Thus, the appropriate step for 1986-87 would
then flow from that point.

Based on the record before the Commissioner at this time, it
is not possible to make an exact calculation because of
confliet between the parties as to whether the educational
broker position was a 12 month or an 11 month position and
whether the salary for 1985-86 was $27,619 $25,573, because
petitioner rejected the increment offered by the Board.

Consequently, this matter is remanded to the Office of
Administrative Law to determine whether the position as
actually fulfilled by petitioner was a 12 month job. A 12
month job in this matter is one which consists of 11 months'
work and 1 month paid vacation. [f the job consisted of 11
months' work with no compensation for the 12th month, then
it was an 11 month position.

As to the issue of petitioner's salary, the ALJ is directed to
hear legal argument as to whether the 327,619 figure is the
appropriate figure to Use or $25,573.

All back pay is then to be recalculated based on the
appropriate proration and salary step determined by the ALJ
{emphasis added). | Commissioner's decision at 14-15]

Based on the submissions and documentation provided, I FIND there is no
longer any dispute, as a matter of fact, that the position of educational broker held by
Gerard Williams was a 12-month position with 26 equal salary payments for the 1985-86
school year. This finding is documented by the quarterly report submitted by the Board
to the Division of Pensions covering the 1985-86 school year. The report notes that
petitioner was a 12-month employee whose pension was deducted from three months’
salary during the summer because he received payment throughout that period. Petitioner
does not dispute that his prior position was on a 12 month basis. My earlier decision was
based on the job description provided, and found that the job was an 1l-month position.
The pension documents provided by the respondent are more accurate in this regard and
should be accepted as the definitive statement. '
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DISCUSSION AND CONCLUSIONS

As to the second issue, which concerns petitioner’s salary for the 1985-86
schoo! year, the respondent Board argues that petitioner was paid $25,5373 in that year and
that this figure should provide the basis for any further caleulation of salary guide
placement and back pay under the Commissioner's decision. The Board argues that
petitioner did not receive $27,619 as salary in the 1985-86 school year, even though this
amount was offered in the form of an increment, which he rejected on the grounds that he
was seeking to establish his salary guide placement and tenure. The Board argues that the
petitioner waived any right to claim the salary of $27,619 for the 1985-86 year by
voluntarily rejecting it and failing to file any petition of appeal at that time. On the basis
of the $25,573 salary for 1985-86, the Board calculates that the petitioner's prorated
salary for that period would have been $21,211, which is equivalent to a step-four
placement on the salary guide for that year. This calculation lands the petitioner on step
one of the MA+30 scale for the 1986-87 school year at a salary of $23,633 and moving
he  ontally, places him on the same step for the 1987-88 school year, at a salary of
$25,436, which is lower than his actual saiary for 1985-86.

Petitioner Gerard Williams argues that the appropriate 1985-86 base salary
from which to caleulate his current salary entitiement is $27,619, which is the amount he
was offered by way of an annual increment and which he declined because he felt that by
accepting the Board's offer he would be agreeing to its refusal to place him on the salary
guide. The increase in the petitioner's salary to $27,619 had been authorized and approved
by the Board and would have been received by the petitioner had he not declined it and
contested the Board's action in failing to place him on the teacher's salary scale.
Accordingly, petitioner argues that the figure of $27,619 should supply the appropriate
figure for 1985-86 salary guide placement.

Although there i3 no dispute as & matter of fact that petitioner was actually
paid $25,573 in the 1985~86 school year for a {2-month position, there is also no dispute
that he would have and should have received an increase for that year to the salary of
$27,619 had he not declined the raise so as not to jeopardize his position in litigation to
establish his status in terms of tenure and salary guide placement. To find that
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petitioner's salary for the 1985-86 school year was not the $27,619 to which he was
entitled would effectively penalize him for declining to accept his increment out of
concern that it might prejudice his action to settle the matter of his tenure and proper
salary guide placement. Under these circumstances, | CONCLUDE that petitioner's
appropriate base salary for the 1985-86 year was the $27,619 to which he was entitled.

The remaining issue concerns the appropriate step for the 1986-87 year and
the amount of back pay. Taking the amount of the petitioner's salary for 1985-86 and
prorating it for a ten-month position ($27,619 divided by 12 equals $2,301.58 X 10 equals
$23,015.80), 1 CONCLUDE that the proper placement on the 1985-86 salary guide for
petitioner was at step eight on the MA+30 category, and 1 further CONCLUDE that the
appropriate step on the 1986-87 guide would be step three of that same category, at a
salary of $24,833.

On the basis of the mitigation calculations (set forth in full in my initial
decision of September 8, 1988 in OAL DKT. EDU 5779-86), which totaled $24,760.04, I
CONCLUDE that petitioner is entitled to $72.96 in back pay for the 1986-87 school year.
As to 1987-88 salary guide, I CONCLUDE that petitioner is entitled to placement on step
three, MA+30, and is thereby entitled to $26,636, or $2,663.60 per month on a ten-month
basis. Petitioner is therefore entitled to back pay of $10,275.66 for the 1987-88 year for
the six months of unemployment in which he should have received a salary of $15,981.A0
and did receive earnings of mitigation of $5,705.94. 1 so CONCLUDE 1 further and
finally CONCLUDE that the total back pay to which the petitioner is entitled is
$10,348.62.

ORDER
On the basis of the ebove findings of fact and conclusions of law it is

ORDERED that the petitioner be placed on the step three of the MA+30 list on the 1986~
87 placement guide and thereafter and that he receive $10,348.62 in retroactive salary.
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S5 A, 52:14B-10,

1 hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

Vee. 22,1978 (s T

DATE RICHARD J. MURPRY, AES

Receipt Acknowledged:

I BEATER'AN kga:.mg 54 ’
DATE DEPARTMENT OF EDUGATIO

DATE B 3-6-1908
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GERARD P. WILLIAMS,
PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY : DECISION ON REMAND
OF ENGLEWOOD, BERGEN COUNTY,

RESPONDENT.

The record and initial decision rendered by the O0ffice of
Adminigtrative Law have been reviewed. The Board's exceptions and
petitioner's reply exceptions were timely filed pursuant to N.J.A.C.
1:1-18.4. The Board's response to petitioner's reply exceptions was
not considered as there 1is no provision in law or code to permit
such review.

The Board contends that the ALJ erred im concluding that
petitioner’'s appropriate base salaty for the 1985-86 school year was
$27,619 since petitioner rejected that salary offer and never
received that sum. The Board reiterates its position that
petitioner’s galary was $25,573 and that to conclude otherwise
createg a fiction that he received something which he actually
refused.

More specifically, the Board argues that the ALJ's decision
gives rise to the erroneous impression that the Board took official
action by way of formal resolution to set petitioner's salary at
$27,619, when he states in the initial decision, ante, that the
salary had been authorized and approved by the Board. The Board
contends that although it may have indicated a willingness to offer
that salary, there is no evidence in the record documenting any
official Board action by way of a public resolution setting the
galary at $27,619 which might have given him a vested right to the
higher salary.

The Board also maintaing that the ALJ erroneously assumes
that after petitioner rejected the salary offer, he took some action
to contest his salary when stating in the initial decision, ante,
that petitioner ''declined the raise so as not to jeopardize his
position in litigation to establish his status in terms of tenure
and salary guide placement.” As to this, the Board argues that
there is a misconception on the ALJ's part that petitioner commenced
litigation after rejecting the §27.619 salary in the summer of
1985. It points to the fact that petitioner did not take any action
concerning hig dissatisfaction with the 1985 offer until August 1986
when the instant matter was commenced following the abolishment of
his position.
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The Board also believes that there is a misconception that
acceptance of the $27,619 salary might have prejudiced petitioner's
right had he pursued litigation, averring that:

Certainly, the petitioner could have accepted the
$27.619. salary and immediately commenced an
appeal with the Commissioner with respect to
tenure and sgalary claims without in any way
prejudicing his rights. Indeed, had the
petitioner taken the appropriate steps and filed
a petition within 90 days of receiving notice of
the salary offer or within 90 days of his
rejection of the salary offer, a different
outcome might have been reached.

(Board’s Exceptions at p. 2)

Petitioner's reply exceptions urge affirmance of the ALJ's
decision. He contends that (1) the Board could not pass a
resolution authorizing the payment of something which he rejected
and (2) he did in Ffact take action with —respect to his
dissatisfaction with the 1985 salary offer. He points to
Exhibit P-5, a letter to him from the acting superintendent dated
January 3, 1986 in which he was advised that the Board had again
reviewed his request for salary wupgrading but that it was not
positively moved to take such action.

Upon review of the record and the legal arguments advanced
by the parties regarding the issue of which salary figure, $27,619
or $25,573, should be used to prorate petitioner's 1985-86 salary so
as to determine his proper salary guide placement for 1986-87, the
Commissioner rejects the ALJ's conclusion that §$27,619 1is the
appropriate figure. He finds that the Board is correct in arguing
that the record does not reveal any proof that the Board ever took
action to authorize or approve the $27,619 salary. While petitioner
thinks this point is "ludicrous.," questioning why a Board would be
expected to take action on a salary he rejected, the issue 1is
relevant because it establishes that vested right to that salary
ever existed. Petitioner chose instead to reject the higher salary
offered and in doing so acted at his own peril. He did not file any
claim with the Commissioner regarding any salary dispute until
August 1986, after having received the salary of §$25,573 for the
entire 1985-86 school year and only after the abolishment of hisg
position., To have accepted the $27,619 salary and then filed a
petition within the timelines mandated by N.J.A.C. 6:24-1.2 would
not have prejudiced his claim to salary guide placement. To have
rejected it and received a salary of $25,573 for the 1985-86 school
year without a timely filing of a petition does, however, preclude
the use of the $27,619 figure for prorating the 1985-86 salary.

Accordingly, it is determined that the ALJ erred in
granting proration based on the salary figure of §27,619.
Petitioner has no entitlement to the use of a 1985-86 salary figure
for proration purposes that (1) was never set by formal Board
action; (2) he rejected; (3) he never received; and (4) he failed to
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appeal within the time constraints dictated by N.J.A.C. 6:24-1.2.
The fact that petitioner was still seeking to achieve salary upgrade
in December 1985 (P-5) does not alter this determination.
Congequently, the salary figure for 1985-86 to be used for proration
shall be the salary actually received by petitioner for that year,

$25,573. This yields a 10 month salary figure of $21,311.

Accordingly, petitioner shall receive back pay and
emoluments, less mitigation based on the above determination and in
conformity with the collective bargaining agreement in effect for
the period in dispute.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

February 9, 1989
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GERARD P. WILLIAMS,

PETITIONER-APPELLANT,

v.

STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE CITY : DECISION
OF ENGLEWOOD, BERGEN COUNTY,

RESPONDENT-RESPONDENT.

Partial Decision by the Commissioner of Education,
June 29,1987

Decision on motion by the Commissioner of Education,
August 31, 1987

Decided by the State Board of Education, November 4, 1987
Remanded by the Commissioner of Education, October 18, 1988
Decided by the Commissioner of Education, February 9, 1989

For the Petitioner-Appellant, Aronschn, Springstead & Weiner
(Harold N. Springstead, Esq., of Counsel)

For the Respondent-Respondent, Gutfleish & Davis
(Suzanne E. Raymond, Esqg., of Counsel)

The decision of the Commissioner of Education is affirmed

for the reasons expressed therein.

July 6,

1989

Pending N.J. Superior Court
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

OALDKTY.NO. EDU 2523-88
AGENCY DKT. NO. 51-3/88

H.U. & J.U., AS GUARDIANS
OF LT,

Petitioners,

v.

EAST WINDSOR REGIONAL
BOARD OF EDUCATION,
JAMES FARRELL, AND
EDGAR C. THOMAS,

Respondents.

H.U. and LU, petitioners, pro se

David H. Coates, Esq., for respondent (Turp, Coates, Essl and Driggers,
attorneys)

Record Closed: November 21, 1988 Decided: January 5, 1989
BEFORE JOSEPH LAVERY, ALJ:

This is an appea!l by petitioners H.U. and his wife, 1.U., mother of L.T,, from the
discipline of L.T by respondent East Windsor Regional School District Board of
Education (Board). Respondent Board had suspended and otherwise placed
restrictions on LT, a pupil at Hightstown High School, for her alleged role in "bomb
scares” occurring on February 1 and February 2, 1988.

New Jersey Is An Eotiuf O?I'Jpormnily Emplover
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PROCEDURAL HISTORY

After timely appeal to the Commissioner of Education, and denial of a motion
by petitioners to stay the unfuifilled portion of penaity imposed by the respondent,
the Commissioner declared the matter a contested case, pursuant to N.JS A,
52:148-9 and 10. He filed it with the Office of Administrative Law on Apnl 11, 1988
for plenary hearing. Subsequently, prehearing convened by telephone on May 20,
1988.

On August 3, 1988, hearing convened and motions were heard concerning
burden of proof, admission of transcript (Exh. R-1), appropriate subpoenas, and
amendment to caption. New hearing dates were set for October 27 and October 28.
Before the hearing dates, a further order issued on September 23, 1988 disposing of
the motions. The hearing date of October 27 was adjourned at the request of the
Board of Education, because of the absence of a key witness. On October 28, 1988
the hearing convened and concluded. Briefs followed, the last of which was filed in
the Office of Administrative Law on November 21, 1988. On that date the record
closed.

ISSUES

The issues in this matter can be gleaned from the operative documents:

The basic, determinative 1ssue here 1s whether the Board’s final administrative
determination, as expressed in its resolution of February 16, 1988 (Exh. J-4), was
arbitrary, capricious and unreasonable. More specifically, it must be decided:

Whether petitioner "was implicated in the making of a
terroristic threat, by telephone, to the Melvin H. Krepps
School on February 1, 1988".

Additionally, it must be determined whether the foregoing resolution
disposed of the initiating charges against L.T., as phrased by the Chief School
Administrator, Edgar C. Thomas. in a letter of february 11, 1988 (Exh. J-3). That
letter set forth accusations which formed the basis for the Board's February 16, 1988
hearing:
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You are hereby advised that [L.T.'s] alleged conduct in these
instances constitutes grounds for expulsion under N.J.S.A.
18A:37-2{a){c) which reads as follows:

Any pupil who is guilty of continued and willful
disabedience, or of open defiance of the authority
of any teacher or person have authority over him,
or of the habitual use of profanity or of obscene
language, or who shall cut, deface or otherwise
injure any schoo!l property, shall be liable to
pt;‘nisfl\ment and to suspension or expulsion from
school.

Conduct which shall constitute good cause for
suspension or expulsion of 3 pupil quilty of such
conduct shall include, but not be limited to, any of
the following:

a. Continued and willful disobedience;

¢. Conduct of such character as to constitute a
continuing danger to the physical well-being
of other pupils.

Lastly, the parties agreed in prehearing conference that the issues to be
decided here could also be framed as follows:

1.  Whether LT. made a terroristic threat involving bomb
scares on February 1, 1988, and February 2, 1988.

2. Whether L.T. aided and conspired. abetted, cajoled,
assisted, or “implicated herself” in the making of a
terroristic threat on February 1, 1988, and February 2,
1988.

3. Whether respondents were arbitrary, capricious or
unreasonable in the application of discipline to L.T. in
the form of a S-day suspension among other things, for
participation in bomb scares over a period of two days:
February 1 and 2, 1988.

Burden of proof:

The burden of proof in this matter falls on petitioners, as specified in the order
of this tribunal dated September 23, 1988:

Whether, after affording the Board’s action its lawful
presumption of correctness, the Board may still be found, by a

preponderance of the credible evidence, to have been
arbitrary, capricious, or unreasonable in its discipline of L.T.

-3-
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See Kopera v. West Orange Bd. of Education, 60 N.J. Super,
289 (App. Div. 1960).

Undisputed facts:
Many of the material facts are not in serious contention:

LT, the child on whose behaif her mother, J.U,, and stepfather, H.U., bring
this appeal, is a 15-year-old female student in Hightstown High Schooi. On
February 1, 1988, she was in the company of other students, who included male
students M.S. and A.L. On that day, it is asserted by the Board, M.5. made a
telephone call to the Melvin H. Krepps School which was received by Deborah
Adams, a substitute clerk, at about 2:07 p.m. Ms. Adams, in an affidavit (Exh.
R-2{F)), attested that she heard a young male voice state “There is a bomb in one of
the lockers.” She informed the principal, Mr. Setaro, and the school was evacuated.

On the following day, February 2, 1988, the Board alieges, the foreqgoing two
male students were involved in a similar phone call to the same school, at about
12:03 p.m. Anna Van Pelt, also a clerk with the school district assigned to Melvin H.
Krepps School, attested by affidavit (Exh. R-2(G)) that she received a call from a
young man who said "You have five minutes to evacuate.” The school was
evacuated, and the children were kept from the rain by being placed in buses.

On the evening of February 2, 1988, Detective Carl Corsi of the East Windsor
Police Department contacted J.U., mother of LT, and asked both to come to the E,
Windsor police headquarters that evening. At that time, he interviewed L.T. and
the other two students, AL. and M.$, in separate consecutive sessions, lasting
approximately one-half hour (Exh. J-8). The upshot of the interviews was that all
three students were suspended from school. L.T. was suspended from February 4
through and including February 10

The High School principal who imposed the suspension, James Farrell, noted in
his letter of February 3, 1988, (Exh. R-2(A)) that “This suspension is the result of
participating in a bomb scare.” In an informal meeting with the parents on
February 9, 1988, conducted by Mr. Farrell in the presence of three assistant
principals, Carole Nelson, Michael Carr and Virginia Kearns, Mr. Farreil concluded in
an affidavit (Exh. R-2(H)) that L.T. had "admitted her involvement in the incident of
February 1, 1988" but “She did deny any involvement in the February 2, 1988
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incident and she stated that she did not make any of the calls, but admitted her
involvement i the inadent of February 1, 1988" (Exh. J-7, R-2(H)). Mr. Farreti,
during the meeting, informed the parents that L.T. would be referred to a child
study team.

Afterward, in a letter of February 11, 1988 {Exh. J-3), Chief School
Administrator, Edgar C. Thomas advised Mrs. J.U. and L.T. that on February 1, 1988
and February 2, 1988 "L.T. was involved in two incidents at approximately 2:07 p.m.
and 12:03 p.m. respectively. These incidents involved the making of a terroristic
threat and conspiracy to make such a threat.* Mr. Thomas acknowiedged that the
suspension imposed February 3 had been continued after the February 9 meeting
with Mr. Farrell. Further, he informed the mother and daughter that a hearing
before the Board would be held on February 16, 1988 at which time the complaints
would be heard. This letter was meant as notice so that Mrs. J.U. and L.T. couid
"have the opportunity to present your views pertaining to L.T.'s right to continue in
schoot under New Jersey law and policy.” More specifically, Mr. Thomas noted that:

You are hereby given notice of the charges and grounds of
complaint against L.T. which, if proven, may lead to expulsion
from Hightstown High School.

On February 1, 1988 the said L.T. did conspire with other
students of the East Windsor Regional School District to make
terroristic threats, by means of pay telephone, to the Melvin
H. Krepps School.

You are hereby advised that L.T.'s alleged conduct in these
instances constitutes grounds for expulsion under N.J.S A,
18A:37-2(a){c) which reads as follows: (see pages 3 and 4,
supra, for the full quotation)

On the date of the Board hearing, February 16, the East Windsor Child Study
Team conferred in response to Mr. Farrell’s referral. tissued a classification and [EP
conference report which included a sooal, educational, and psychological summary,
and which concluded that L.T. was not classifiable, or in need of special educational
services. It stated that "the referring behavior does not appear to have been
primarily caused by a handicapping condition.” (Exh_J-2).

On the same day, at the hearing before the Board of Education, which was
tape-recorded (Exh, R-1), LT, Mrs. 1. U. and H U. were represented by counsel, who
questioned the principal, Mr. Farrell and Detective Corsi. Notwithstanding this
proceeding, the Board of Education passed a resolution (Exh. )-4), which found 2s
follows:
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WHEREAS, the Board has deliberated on the evidence
presented and drawn conclusions from said evidence and
determined that said student was implicated in the making of
a terroristic threat, by telephone, to the Melvin H. Krepps
Schoot on February 1, 1988, . ..

The Board, in the same resolution, readmitted L.T. to school effective February 17,
1988, under condition that she would not participate in extracurricular activities,
would be limited in the time spent at Hightstown High School, could not attend any
school-sponsored activities, and would be be expected to be timely and prepared
for ail classes (Exh. J-4B).

Dissatisfied with this result, J.U. and H.U. appealed on behalf of L.T. to the
Commissioner of Education. These proceedings ensued. '

ARGUMENTS OF THE PARTIES

Petitioners’ argument:

Petitioners submitted their case through the testimony of L.T.'s mother, .U,
and subsequent letter bnief. }.U. testified that her attendance at the interview with
Detective Corsi on the evening of February 2 was entirely voluntaty, and at his
request. The detective told her by phone only that he sought information on an
incident. After an interview which lasted approximately half an hour, Detective
Corsi thanked them both for coming. He never said that L.T. had been arrested, and
gave no indication that she was in any manner detained. Mrs. ) .U. recalled that she
was shocked on the following day to read an article in the newspaper characterizing
the visit as an “arrest.”

Challenging Detective Corsi’s invesugative report (Exh. P-1B}, 1.l insisted that
L.T. had never said that the subject of a bomb scare had ansen during her
conversations with fellow students M S or AL on February 1. Moreover, L.T. had
never admitted to planning, conspiring to, or even discussing a bomb threat.

Addressing the affidavit of of high school principal James Farrell (Exh. R-2 (H)),
5.U. testified that this too was inaccurate  When she and her daughter met with
Mr. Farrell, L.T. merely stated that she was "hanging around” M.S. and AL on
February 1, and that the following day she was at home with her mother during the
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time in questron. Despite limiting her knowledge to February 1, Mr. Farreil insisted
onreferring L.T. to the child study team for both days.

By way of pro se legal brief, H.U. recounted the facts, and stated that February
1 and 2 were charged initially by school officials to satisty the threshold provisions
of NJ.S.A. 18A:37-2(a) and (c), which speak to "pluralized” behavior. The brief
differentiated the behavior of LT, who denied misconduct throughout, from the
students and circumstances in cases cited by the Board.

Additionally, petitioners argue, the charge of "continued and willful
disobedience” or "conduct of such character as to constitute a continuing danger to
the physical well-being of other pupils” was improper and inaccurate. Neither the
Chief School Administrator, Mr. Thomas, nor Hightstown High Principal Farrell had
examined the facts carefully. Mr. Farrell at hearing admitted to a complete lack of
understanding of the charge of "conspiracy”.

Petitioners argue that the Board's responsibility with respect to the charges
levelled was to determine whether a 14-year-old girl, with a spotless academic and
disciplinary record, was a terroristic conspirator on February 1, 1988. Instead, the
Board went beyond its commission by including in their deliberations the principal
who prepared the charges. It then decided, without regard to these underlying
charges, that guilt and punishment should be affixed solely on the basis of
“implication.” Nowhere was L.T. ever informed that she was to defend herself
against “implication.” The Board’s action was on its face arbitrary, capricious and
unreasonable, pursuant to relevant case law. Therefore, the Board’s decision should
be reversed, with an order of expungement and award of legal fees and costs.

Respondents’ argument:

The Board’s case was presented through testimony of James Farrell, Principal
of Hightstown High School, and Chief School Administrator Edgar C. Thomas. He
acknowledged that his opinions were grounded in part on a report of a phone
conversation which Detective Corsi had with another school official. Mr. Farrell also
relied on comments from the police reports, He was convinced that LT, "had been
involved”™ in the bomb scare. After conversation with all the parents, this belief
continued. He had seen the collection of police records (Exh. P-1A and B) but was
uncertain of the date. (t mattered little to him whether LT. had been "involved” in
one or both bomb scares. It was sufficient that she was in the company of AL and

.7 -
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M.S. on February 1. By her assoaation with the boys on that day, she had brought
harm to the schoo! district. For that reason, he was justified in following the normal
school procedure for disaipline.

On the other hand, Mr. Farrell conceded that he had no knowledge of
whether L.T. had been arrested. Neither did he know the meaning of “conspiracy”,
nor was he familiar with the elements of that criminal offense or its legal
ramifications. He did outline the “conspiracy” charge at the February 9 meeting
with parents, nonetheless. He insisted on charging L.T. with both days because,
notwithstanding her denial, he "assumed” that L.T. was involved on both days
because she had been part of the group. However, despite the letter of February 11
jevelling the conspiracy charge, he now believed that “involvement” better
described her presence on February 1. That presence was inappropriate. By being
with the other students, she was a participant in the bomb scare.

Mr. Farrell was centain he had not prepared the Board of Education resolution
{Exh. 1-4), but he did present adverse testimony at the February 16 hearing, and
conceded that he was in the room when the Board deliberated.

Chief $chool Administrator Edgar C. Thomas, Jr., recalled in testimony that he
had met with Detective Corsi and with Mr. Coates, counsel to the Board of
Education before issuing his letter of charges on February 11, 1988. That letter was
the result of assistance from Mr. Coates. He based the substance of his letter on
Mr. Corsi’s affidavit (Exh. J-8) as well as the affidavits from other school officials.
Mr. Thomas stated that he personally did not attend the Board meeting of February
16 because of vacation.

in support of Exhibit R-1, the transcription from tapes, the Board Secretary,
Joan R. Nolan, confirmed that her transcription was from the Board meeting of
February 16, 1988. Further, she herself had used the Panasonic tape recorder that
evening, loading it with 30 minute tapes. On the other hand, she cautioned that
transcript was prepared by first writing out the contents of the tape, then typing 1t
in its present form. She experienced difficulty with “tatk over,” pauses, and other
interjections. There were parts which she simply could not understand. It took her
ten seconds to change each tape, and verbiage was lost from these intervals on two
of the tapes involved. Additionally, she would normally have relied on outside
technical heip to decipher the recording. She did not do so in this transcription
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because of the short time allotted forits preparation. The exhibits from the hearing
she identified as Exh. R-2A through K.

By way of lega! argument, the 8oard argued through letter brief that L.T.'s
suspension from february 4 through the Board meeting of February 16 was
appropriate. Additionally, the petition here should be dismissed because the Board
of Education provided L.T. with the necessary due process. Its findings and
discipline were neither arbitrary nor capricious. LT. was treated the same as the
others involved. The Board's administrative steps were consistent, not only with
U.S. Supreme Court guidelines, but with administrative law decisions. Its actions are
subject to a presumption of correctness. This bars any hearer or the commissioner
of Education from substituting their judgment, whether or not they believe the
board’s conclusion was erronecus. Additionally, since 18A:37-2(a) and {¢) would
have required expulsion, the Board properly relied on the advice of its professionéls
in framing a lesser penalty. The record upon which the Board acted justifies its
ultimate decision.

FINDINGS OF FACT
Therefore, after considering the testimony previously set forth, and
independently assessing the credibility of witnesses and parties, as well as reviewing

the record as a whole, | make the following FINDINGS OF FACT:

As to UNDISPUTED facts, | FIND those designated on pages 4 through 6 of this
opinion.

As to matters which are DISPUTED or CONTESTED, | FIND:

1. L.T. was in the company of M.S. and AL on February 1, 1988, the day
the first telephone bomb threat was made to Melvin H. Krepps School,

2. L.T. did not suggest or participate in a plan to make a telephoned bomb
threat on February 1.

3. L.T. did not call in a bomb threat on February 1.
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4. L.T. was not in the company of M.S. and A.L. on February 2, when the
second bomb threat was made. L.T. did not in any way participate in
the planning of, or take part in, the bomb threat of February 2.

ANALYSIS

The burden of proof mandated in part under Kopera, supra, makes clear that
the evidence must preponderately show that the Board acted in an arbitrary,
caprictous and unreasonable manner, for petitioner to succeed here. The Board
correctly argues that neither this tribunal nor the Commissioner of Education may
substitute their judgment on the mere conclusion that the Board’s decision was
“incorrect.” Whether this difficult burden has been met by petitioner, however,
turns as well an credibility, a key component of this case, The requirements of the
Uniform Administrative Procedures Rules also attach, particularly as they balance
admissibility of hearsay with the necessity for a residuum of competent evidence to
support each finding of fact, N.J.A.C. 1:1-15.5.

Turning to the impact of credibility, it should be noted that, to establish
credibility, testimony, to be believed, must not only proceed from the mouth of a
credible witness, it must be believable in itself. it must be such as the common
experience and observation of mankind can approve as probable in the
circumstances, In re Perrone, 5 N.J. 514, 522 {1950). in this case, the credibility of the
witnesses and the absence of a residuum of competent evidence renders
petitioners’ case most credible.

L.T.'s mother, .U, was entirely believable in her description of a child who was
not a behavior problem. The Board offered nothing to rebut this assertion. On the
contrary, its own Child Study Team found that L.T. was without any handicapping
impairment, emotional or otherwise, and was progressing favarably, without
complications, in her academic work. Additionally, no record has been even altuded
to by the Board which would have suggested prior behavior consistent with the
present action, or which would otherwise warrant such referral. This unsupported
conclusion by the school district that the child might be educationally handicapped
is puzzling, if the referral was meant to somehow serve as a mechanism for
determining guilt {cf the elaborate safeguards which must attend “identification”
and “referral”, N.JA.C 6:28-3.2 and 3.3.) That action in itself would have been
arbitrary, capricious, and unreasonable, since the result of a CST examination would
in no sense be competent to establish commssion of the offense. if, on the other
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hand, it was somehow intended to assist in framing an appropriate penalty, the
whole effort by the (ST, favorable to L.T., was unmentioned in the Board’s
resolution, and seems unreasonably to have been ignored in the formulation of
penalty.

As t0 the merits of the controversy, it is more likely that L.T. was, in her
mother's words, "hanging around” with the students allegedly involved in the
bomb threat of February 1, 1988. This is a far cry from "participating in a bomb
scare”, as charged by Mr. Farrefl in his letter of February 3 (Exh. J-3) when he
suspended her without hearing, formal or informal, as of February 4. For
Mr. Farrell, mere presence in the company of M.S. And A L. signified “involvement”
and quilt, and the circumstances of her presence, or the number of days she was
"involved” were irrelevant. AsJ.U. credibly related, L.T. had described to Mr. Farrell
the bomb scare plan as a device of the two boys, spontaneously conceived, while
L.T. was fortuitously in their company. Significantly, in its February 16 resolution,
the final administrative decision, the Board does not suggest that L.T. was in any
way connected with the February 2 call.

The mother's persuasive version also differs materially from the february 11
accysations by Mr. Thomas, justified by her being “involved in two incidents” on
February 1 and 2, despite the protestations of both mother and child that L.T.
wasn't even present on February 2. Mr. Thomas, on advice of Board counsel,
thought that what he knew at the time justified charging LT. with violation of
N.IS.A. 18A:37-2(a) and (¢}, notwithstanding that no continuing behavior was
proven or alluded to. The entirely believable testimony of LT.'s mother adequately
disproves the charges of terroristic threats, and conspiracy to make them. It is plain
that the positions taken by both Mr. Farrell and Mr. Thomas were vastly influenced
by Detective Corsi’s conclusions, as illustrated by the legalistic assertions in his
atfidavit of February 11 (Exh. R-2{E)), the same date as Mr. Thomas' letter of charges
(Exh. R-2(D)}. Detective Corsi himself was not provided for testimony here (the
Board had subpoenaed him, without success) and his views could not be tested in
the crucible of cross-examination.

As a matter of law, in any administrative proceeding which is judicial in nature,
the basic principle of the exclusiveness of the record must prevail. Nothing can be
taken into account which has not been introduced into the record at hearing,
otherwise the right to a hearing itself becomes meaningless. All information of
relevant probative value underlying a decision must be spread on the record, and be
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accompanied by opportunity to test its trustworthiness, Matter of Parlow, 192 M.
Super. 247, 249- 250 (App. Div. 1983},

The Board's case therefore must be viewed as entirely hearsay with respect to
the suostance of the incidents (See N.JA.C. 1:1-15.5). Yet, despite this, and in the
face of a ruling at the end of petitioners’ case that a prima facie showing had been
made, the Board decided to rest on the testimony of Mr. Farrell and Mr. Thomas,
and the exhibits from the hearing before the Board (Exh. R-2). None of this arises
from the testimony of an eyewitness. Neither M.S. nor A L. testified. The Board
strongly urges Exhibit R-1, the “transcript” of its own hearing, as proof that it acted
properly, and within its lawful discretion. This argument is not persuasive. The
Board's own secretary, Joan Nolan, who prepared the exhibit, testified that: (a) it
was seriously incomplete, and (b) not attended by the usual technical assistance
which she normally had available. Ms. Nolan is not a certified shorthand reporter.

Most troubling is the Board’s final administrative determination of the
disputed charges, in its resolution {Exh. i-4). It makes no findings on the charges
which prompted the hearing sought by petitioners. These were clearly set forth in
Mr. Thomas’s letter of February 11. Yet, the Board makes no reference to it. The
statutory sections purportedly violated, N.1.5 A, 18A:37-2(a} and (¢}, are ignored.
Yet, on the grounds of "implication”, serious prior discipline {suspension from
February 4 through February 17) is countenanced and supplemented. The meaning
of “implication”, the operative word in its decision, is not clear. No citation is given
which would serve as a gloss. Relying then on Black’s Law Dictionary, 5th Edition,
“implication” may be taken to mean the following:

Implication. intendment or inference, as distinguished from
the actual expression of a thing in words. In a will, an estate
may pass by mere implication, without any express words to
directits course.

An inference of something not directly declared, but arising
from what is admitted or expressed. Act of implying or
condition of being implied.

“Implication” is also used in the sense of “inference”; ie.,
where the existence of an intention is inferred from acts not
done for the sole purpose of communicating it, but for some
other purpose.

See also Inference.
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Such ambiguous lanquage does not connote a finding of guilt, and does not rise to
the level of an an adjudication on the merits. Neither 1s (1t supported by findings of
fact relating to the original, damning charges. It is arbitrary, capricious, and
unreasonable for the Board to have punished LT. for an undefined "implication”,
leaving the serious original charges undecided. The administrative decision relied
on by the Board, Scher v. West Orange BOE, 1968 S.L.D. 92 is neither apposite, nor
binding precedent. The remaining citations are not at variance with today's Imitial
Decision. Gossv. Lopez, 419 U.S. 565 (1975) especially raises a question of whether
the constitutional “rudimentary precautions” of notice and informal hearing were
satisfied by school officials, when L.T.'s suspension began February 4, and the
meeting with Mr. Farreil occurred on February 9, /d at 581-582. The harm to L.T.'s
school record, and the public opprobrium which accompanied the Board’s action,
therefore, should not be allowed to stand. ’

CONCLUSION

| CONCLUDE, therefore, based on my review of the entire record, including the
credibility of witnesses, and the reliability and probativeness of documents
submitted, that:

The Board of Education of the East Windsor Regional School District acted
arbitrarily, capriciously, and unreasonably when it: {a) accepted the penalty of
suspension imposed on LT, and (b) supplemented that penalty with additional
restrictions. This took place with the passage of its resolution of February 16, 1988,
That document served as a final administrative determination that LT, "was
implicated in the making of a terroristic threat, by telephone, to the Melvin H.
Krepps School on February 1, 1988.7

{ ORDER, therefore, that:

1. The East Windsor School District Board of Education’s resolution of
February 16, 1988 (Exhibit J-4}, both as to substance and penaity, be
REVERSED, insofar asit appliesto L.T., and
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2. The East Windsor Regional School District Board of Education EXPUNGE
all its school records, insofar as they reflect any adverse conduct or
discipline relating to L.T,

3. Petitioners’ request for counsel fees and costs be DENIED, for lack of
fegal authority, express or implied, in this tribunal.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to
make a final decsion in this matter. However, if Saul Cooperman does not so act in
forty-five days and unless such time limit is otherwise extended, this recommended
decision shall become a final decision in accordance with N.J.5.A. 52:14B8-10.

1 hereby FILE this Initial Decision with SAUL COOPERMAN for consideration.
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H.U. AND J.U., as guardians of
L.T.,
PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE EAST : DECISION

WINDSOR REGIONAL SCHOOL DISTRICT
AND EDGAR C.THOMAS, CHIEF SCHOOL -
ADMINISTRATOR ET AL., MERCER
COUNTY.

RESPONDENTS.

The record and initial decision rendered by the O0ffice of
Administrative Law have been reviewed. The Board filed timely
exceptions pursuant to the applicable provisions of N.J.A.C.

1:1-18.4, Petitioners' reply exceptions thereto were untimely
filed, however.

The Board posits four exceptions which are summarized in
pertinent part below.

THE ADMINISTRATIVE LAW JUDGE FAILED TC CONSIDER
THE TRANSCRIPT OF THE TESTIMONY OF L.T., M.5.,
AND A.L. ADDUCED AT THE BOARD OF EDUCATION'S
DISCIPLINARY HEARING AND ENTERED INTO EVIDENCE AS
R-1, WHICH TESTIMONY GOES TO THE HEART OF THIS
MATTER AND CONCLUSIVELY REFUTES THE STATEMENTS ON
PAGE 12 OF THE INITIAL DECISION REGARDING THE
NATURE OF THE BOARD'S CASE. {at p. 1}

Counsel for the Board argues that the ALJ did not consider
the testimony embodied in the transcript of the Board hearing at
which M.S., A.L. and L.T. testified. Citing L.T.'s testimony from
page 47 of that transcript, R-1 in evidence, the Board claims:

a) she knew of a proposal by A.L. made in a pizza
restaurant to make a bomb threat,; b) knowing of
A.L.'s proposal, she left the pizza restaurant at
A.L.'s suggestion  and in A.L.'s company;
c) accompanying A.L., she walked to a place where
two other students were to be seen next to a
telephone; d) she stood near enough to A.L. to
know he was making a telephone call, although she
did not hear what he said. (Exceptions, at p. 3)
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Further citing R-1 at pages 2-7 the Board contends the ALJ
was not aware of the testimony of M.S. and A.L. who, it argues,
testified to a different situation from that portrayed by L.T. 'in
that both indicate that the three of them, A.L., M.S5., and L.T.
discussed the making of a bomb threat.” (Exceptions, at pp. 3-4)
Citing page 6 of the testimony taken at the Board hearing, the Board
avers L.T. was listening when A.L. was making his telephone bomb
threat on February 1, 1988 and, further, that at hearing both A.L.
and M.S., through his counsel, stipulated that concerning the bomb
threat of February 1, 1988 L.T., with A.L. and M.S., "'did conspire
to make terroristic threats by means of telephone t¢ the
Melvin H. Kreps School.' (See R-1, pages 2-7)." (Id., at p. &)

EXCEPTION TWO

THE ADMINISTRATIVE LAW JUDGE FAILED TO UNDERSTAND
THE LAW REGARDING A CHILD STUDY TEAM'S FUNCTION
IN SCHOOL DISCIPLINARY SITUATIONS, AND THUS MADE
A SERIES OF ERRONEOUS AND HIGHLY PREJUDICIAL
STATEMENTS IN HIS ANALYSIS OF THE CASE WHICH
CONTRIBUTED TO HIS MAKING AN IMPROPER DECISION. s

(at p. 5

The Board claims the ALJ ''showed a complete ignorance of
N.J.AC. 6:28-2.8(f) and (g)" (Id., at p. 5) in having "indulged in
a dialectical exercise which was highly prejudicial to the School
Districtx*% * (Id., at p. 6) It avers the initial decision should
be reversed due to the ALJ's failure to understand why the district
referred L.T. to the child study team for evaluation pursuant to
N.J.A.C. 6:28-2.8(f) and (g), since it would be wrong to penalize
the school district for following what it believes was required of
it.

EXCEPTION THREE

THE ADMINISTRATIVE LAW JUDGE IMPROPERLY APPLIED
THE PRESUMPTION OF CORRECTNESS WHICH IS TO BE
AFFORDED THE BOARD OF EDUCATION. (at p. 6)

Citing Worthington v. Fauver, 88 N.J. 183 (1982) for the
proposition that an ALJ who renders an initial decision is not
empowered to substitute his own judgment for that of a board, the
Board reiterates its contention that the ALJ was not aware of the
record in this case nor the governing law. It claims that the facts
in the record provide a reasonable basis for the Board's action and
are at variance with his conclusions and, further, the Board claims
bomb threats are not the equivalent of sticking chewing gum on the
bottom of desks and it is especially important in a matter of this
type that all of the factual evidence be considered and weighed in
order to determine if the Board exercised its authority rationally
in regard to L.T.” (Id., at p. 8)

EXCEPTION FOUR
THE BOARD OF EDUCATION IN ITS RESOLUTION

REGARDING L.T. STATED ITS REASON FOR ITS ACTION.
( at p. 8
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The Board excepts to the ALJ's concern about how the
Board's resolution concerning L.T.'s punishment was drafted. It
claims there was no surprise in the penalty assigned, there "was no
mystery to L.T.'s counsel why the hearing was being held. (See
p- 27 of R-1)." (Id., at p. 9) and, finally, that ""[1]Jt cannot be
fairly stated that the finding of the Board did not bring L.T.
within the ambit of the cited disciplinary statutes." (Id.)

The Board requests that the initial decision be reversed
and that the petition in this matter be dismissed leaving the
actions of the Board undisturbed.

Based on his careful and independent review of the record,
which, it is noted, includes the transcript of the Board hearing
held in this matter on February 16, 1988, the Commissioner for the
reasons which follow reverses the conclusion of the ALJ exonerating
L.T.

Although the record does not include the transcripts of the
hearing held before the ALJ, it does include R-1 in evidence, the
transcript of the hearing held before the Board in this matter.
Initially, the Commissioner rejects the ALJ's conclusion that R-1 is
unreliable evidence. While it must be conceded that the secretary
who transcribed the tapes of gaid meeting 1is mnot a court
stenographer, that fact in itself does not render the document
unreliable. Neither does her testimony taken at the hearing before
the ALJ that she did not have the benefit of assistance in
transcribing the tapes nor that there were some inaudible blanks
noted in her transcription. The Commissioner finds relatively few
such blanks in the transcription and those noted are at places that
are not c¢ritical areas of testimony. Moreover, there 1is no
challenge to the accuracy of those portions of the transcript which
are pertinent to a determination of this matter toc be found in the
record. Accordingly, the Commissioner finds R-1 admissible,
relevant and reliable evidence in the record before him.

In reviewing all the record in this matter, the
Commissioner would first note his accord with the ALJ that the
record does not support a finding that L.T. was in any way involved
in the bomb scare called in to the Melvin H. Kreps School on
February 2, 1988. He thus adopts the finding of the ALJ concluding
that L.T. was not implicated in the activities of February 2, 1988
and directs that any reference to L.T.'s involvement in the bomb
scare of February 2, 1988 be stricken from the record if any such
documents still exist. However, he disagrees with the ALJ in
concluding that L.T. was not involved in the bomb scare at Kreps
School on February 1, 1988. L.T.'s own testimony taken at the Board
meeting of February 16, 1988 is enlightening in establishing exactly
what transpired on the afternoon of February 1, 1988/ On
crosg-examination L.T. stated:

Mr. Coates: Now you accompanied A.L. to a phone
booth outside of the Food Town, did you not?

L.T.; Yes

¥ Yok
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Mr. Coates: Now you testified that there had
been discussion about making a phone call?

L.T.: Yes

Mr. Coates: A bomb threat telephone call. When
you started walking toward the phone booth, did
it occur to you that that was a good place to
make such a call?

L.T.: We were walking over towards those kids so
we could talk to them.

k%

Mr. Coates: Did it occur to you that this might
be A.L.'s purpose in going in that direction?

L.T.: We were walking over towards those kids so
we could talk to them.

Mr. Coates: Did you know, at that time, that
they were near a phone booth?

L.T.: Yes

Mr. Coates: And you made no connection between
that phone booth and a potential call to the
Kreps School?

L.T.: I wasn't paying attention, I was just
talking to these two kids.

Mr. Coates: So your testimony is that you made
no connection of that phone booth and a potential
call by A.L. to the Kreps School?

L.T.: BNo

Mr. Coates: Did you hear any of the conversation
by A.L.?

L.T.: I just heard mumbling on the phone. I
couldn't make out what it was. I just heard
mumbling.

Mr. Coates: O.K., how were you aware of that?

L.T.: Because 1 heard him ask for the number to
the Kreps School.

Mr. Coates: You did hear that?

L.T.: Yes
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Mr. Coates: O.K. immediately subsequent to that
call also did vyou note that he made another
call?

L.T.: Well, I saw him dialing.

Mr. Coates: 0.K.. did wyou know who he was
calling at that point?

L.T.: No, not really

Mr. Coates: Did you think it was the Kreps
School?

L.T.: Well I had a feeling, then I thought no he
couldn't do that.

Mr. Coates: 0.X., why did you think he had
called information?

L.T.: ‘'Cause I heard him ask for information.

Mr. Coates: What was his purpose as you
understand it for him calling information?

L.T.: I thought that he was just joking around.
I thought that he was going to call information
and that he was just going to leave it at that.

Mr. Coates: But, in fact, you are aware that he
made a second call?

L.T.: Yes, I hear mumbling on the phone.

Mr. Coates: O.K., could you make out any of the
words that we said?

L.T.: Not at that point.
Mr. Coates: None of the words?
L.T.: No

Mr. Coates: Was it a short conversation? How
long was it? Approximately could you state?

L.T.: Ten seconds

Mr. Coates: O0.K., and when he was finished with
that conversation, did you talk to him?

L.T.: He hung up the phone and I said who did

you call? I made a bomb threat to the Kreps
School and I said no you didn't. He gaid yes I

145




You are viewing an archived copy from the New Jersey State Library.
did. Well, I don't believe you and he said well

I did. So one of the kids that was there said
that it takes two threats for them to do anything
about evacuating the school. So I said Oh I

guess nothing is going to happen.

Mr. Coates: And that was the end of it as far as
you were concerned. Things happened after that,
but that was the end of that incident?

L.T.: Right (R-1, at pp. 53-56)

Earlier at the same hearing, A.L., the student who actually
made the call to Kreps School on February 1, 1988, testified. He
stated as follows:

A.: Well, we all indicated that, at the Pizza
Parlor, we all just decided together.

Mr. Pickett: Everyone decided together, to make
the phone call?

A.: I guess so, I can't remember one specific ;
person that - I just can't remember - I just
remember we were all talking about it at the

table.

Mr. Pickett: I see, now when you got up to make
the phone call, was it at a pay phone booth?

A.: Yes

Mr. Pickett: And you made that phone call, did
you not?

A.: Yes

Mr. Pickett: And what was L. doing at this
time?

A.: She was just standing there listening.

Mr. Pickett: And did she ask you any questions
about what you were doing?

A.: No

Mr., Pickett: Did she indicate to you that she
she did not believe that you had made the phone
call?

A.: No, she didn't.
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Mr. Pickett: Did she question you afterwards
when you returned to the table about the phone
call?

A.: No

Mr. Pickett: She did not. WNow A. did it come to
a time you left the Pizza Parlor and approached
the school bus and indicated to the children on
the school bus that you had in fact, made the

phone c¢all that allowed them to leave school
early?

A.: Yes, we all did.

Mr. Pickett: When you say we all, who are you
referring to?

A.: Me, M. and [H.] -~ I mean L.
Mr. Pickett: H.?
A.: Me, M. and L. went to the bus.

Mr. Pickett: Listen and who made the statement
about having made the phone call?

A.: Well, we all just

Kk

Mr. Pickett: Alright, what did you say then.
Tell me, what did you say?

A.: When they walked up to the bus I just asked
them if they had a bomb scare and they said vyes
and I just like flipped my fist and I'm saying
like thank you for telling me, and they asked if
we did it and M. told them it was us.

Mr. Pickett: M. said it was us? Did you say
anything?

A.: The other people came up to me and asked if
it was us who called it and I said yes.

Mr. Pickett: Did L. say anything?
A.: No
Mr. Pickett: She didn't admit at all to having

done a thing in front of all those kids did she,
M. or A.?
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A.: No

Mr. Pickett: O0.K. no further questions.
(R-1, at pp. 6-7)

From the above testimony the Commissioner finds and
determines the following:

1. L.T. was among the three pupils who discussed phoning in a
bomb scare at the Melvin H. Kreps School, contrary to the
Finding of Fact.No. 2 found in initial decision, ante.

2. L.T. was fully aware that A.L. called directory assistance
and asked for the telephone number of the Kreps School.

3. L.T. was fully aware that A.L. made a second call
immediately after obtaining the telephone number from
directory assistance for the Kreps School.

4, L.T. accompanied A.L. to the Kreps School bus thereafter
and learned that A.L. had indeed made a bomb scare.

The aforestated testimony reveals that L.T. had clear
knowledge of the fact that a discussion had taken place regarding a
bomb scare, although she may well have attributed such conversation
to being a joke. However, she was aware and admitted that she heard
A.L. call information to obtain the telephone number for the Kreps
School. She saw him made a second phone call the duration of which
was limited to a few seconds. Finally, she was aware that a bomb
threat had indeed been perpetrated after talking to the children on
the school bus from Kreps School. To argue, as petitioners have,
that L.T. was unaware of the fact that A.L. had been the perpetrator
of a bomb threat strains credulity.

Even if one were to accept L.T 's farfetched explanation as
to her disbelief in the serious intent of A.L. to made such a call,
she did nothing to disassociate herself from A.L.'s actions upon
confirmation of the fact that a bomb scare had indeed occurred. In
a case concerning vandalism and drinking on a school campus where a
student arpgued against the imposition of ganctions based upon his
contention that he was merely present and not a perpetrator of the
actions, the Commissioner stated:

Petitioner's argument that he was merely present
but did not participate in such acts of vandalism
constitutes pure sophistry in that he neither
absented himself nor sought to dissuade his
companion from their acts if vandalism#xx,

(Slip Opinion, at p. 16)

(G.L.H., by his guardians ad litem, G.H.H. and
G.R.H v Board of Education of the Hopewell

Valley Regional School District et al., decided
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by the Commissioner April 20, 1987, aff'd State
Board as to mootness September Z, 1987, appeal
dismissed as moot Superior Court, Appellate
Division, January 15, 1988.)

As to the appropriateness of the sanctions meted against
A.L. and the application of N.J.S.A. 18A:37-2, the Commissioner
finds that although the record does not support a finding that L.T.
was in any way involved with the bomb threat of February 2, 1988,
her involvement in the events of February 1, 1988 alone are
sufficient to sustain a finding that the Board's actions and
punishments were not unreasonable. See H.A., an infant by his
parents and natural guardians v. Board of Education of Warren Hills
Regional School District, 1976 §.L.D. 336, 340, where, in
circumstances similar to the instant facts in that the individual
was found to be involved in one bomb threat, not two as originally

charged by the Board, the Commissioner held:

Additionally, the Commissioner finds that
petitioner's position with respect to the Board's
expulsion action against him in the context of
N.J.S.A. 184:37-2 is without merit. The
Commissioner finds that the fundamental fact
herein is that the Board and its administrators
were faced with an incident of the highest
magnitude on October 8, 1975, wherein an inherent
danger to the safety and well-being of the pupils
under its jurisdiction was threatened. At the
time of the incident the school administration
was left with no other alternative but to
congider the telephoned bomb threat a potentially
dangerous occurrence of incalculable dimension
with regpect to the imminent peril of injury,
destruction and loss of 1life which might result
if, indeed, a bomb were present in the building.
In the Commigsioner's judgment actions of pupils
who perpetrate such incidents, notwithstanding
the fact that the incident itself is subsequently
found to be false, cannot go unpunished. A board
of education has the authority and the
responsibility pursuant to the aforementioned
statute to deal swiftly and effectively with
pupils who wittingly or unwittingly jeopardize
the gafety and well-being of a pupil population
and school staff. All pupils are accountable for
their actions to school authorities and the
authority for the school administration to
require such accountability of pupils is clearly
set forth at N.J.S.A. 18A:25-2 which reads as
follows:

"“A teacher or other person in authority
over such pupil shall hold every pupil
accountable for disorderly conduct in
school and during recess and on the
playgrounds of the school and on the
way to and from school.'
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H.A. was, in fact, expelled for his encouraging the
commission of a bomb threat by another student. In the instant
matter, petitioner's involvement, while it may have been passive,
was nonetheless support for another to commit a serious infraction
of the law. The Commissioner dismisses petitioner‘s contention that
the Board's only basis for sustaining the punishment meted L.T. was
by bootstrapping onto her involvement on February 1, 1988 the
supposition that she was also involved in the bomb scare of
Febraary 2, 1988. The Commigsioner finds no such "continuing danger'
as mentioned in N.J.§.A. 18A:37-2(¢) 1is necessary in order to
sustain the penalties directed by the Board in this matter when in
fact the Commissioner has sustained expulsgion for similar single
participation in H.A.

Finally, the Commissioner finds and determines that the
Board was entirely within its rights to refer L.T. to the child
study team for an evaluation as to whether her alleged behavior was
in any way linked to a special educational need, pursuant to
N.J.A.C. 6:28~2.8(f) and (g). The Commissioner finds that because
1t is establigshed in law that expulsion is appropriate on the -basis
of involvement or participation in a single bomb scare, such as in
H.A., supra, and since the Board was provided sufficient testimony
at the hearing conducted on February 16, 1988 to conclude that L.T.
was in fact involved in the bomb threat call to the Kreps School on
February 1, 1988, which could have resulted in expulsion, it was
obliged by regulation to refer L.T. to the child study team to
determine if her behavior on the day in question was related to a
handicapping condition. The Commissioner so finds.

Accordingly, for the reasons stated above, the Commissioner
finds that petitioners have failed to meet their burden of
persuading him that the Board actions taken against L.T. in regard
to the bomb threat of February 1, 1988 were arbitrary, capricious or
unreasonable. The Commissioner rejects the initial decigion
conclusions to the contrary, affirms the Board actions and sanctions
meted L.T. as they pertain to her involvement in the bomb threat
against Kreps School on February 1, 1988, but not on February 2,
1988, and therefore dismisses the Petition of Appeal in this matter
pertaining to the relief sought based on the February 1, 1988
incident.

Finally, the Commissioner dismisses as being of no moment
the ALJ's statement questioning  whether the “rrudimentary
precautions’ of notice and informal hearing were satisfied by school
officials, when L.T.'s suspension began February 4, and the meeting
with Mr. Farrell occurred on February 9, Id at 581-582." (Initial
Decigion, ante) See R-1 at pp. 7-8 wherein it isg stated:

Mr. Coates: ***I would like if we could just
stipulate for the record that both M.S. and A.L.
met with Mr. Farrell at a preliminary hearing and
were given the opportumity to deny their
involvement. If that can be stipulated to also
yes, as to we are finished and they can bde
excused.
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Mr. Pickett: That's fine.

Mr. Coates: Mr. Sussan, do you have any problem
stipulating that?

Mr. Sussan: No, I think the stipulationsg are
over and one possible way of proceeding
procedurely might be to place on the records the
recommendation that the administration would
make

Mr. Coates: I would be glad to do that.

Moreover, as noted in R-2, L.T.'s parents were informed in
writing by letter dated February 3, 1988 of the reason for L.T.'s
guspension. The letter also apprised the parents as to when an
informal hearing would be held, the purpose of such informal
hearing., that the parents and pupil might attend with counsel and
explained, generally, the terms of L.T.'s suspension. As noted
earlier, this informal hearing was followed by a formal Board
hearing on February 16, 1988 wherein witnesses were gquestioned on
direct and cross-examination before the Board from which R-1, a
transcription of those proceedings, was made. Goss v. Lopez, 419
U.S. 565 (1975) states:

=w«%Stydents facing temporary suspension have
interests qualifying for protection of the Due
Process Clause, and due process requires, 1in
connection with a suspension of 10 days or less,
that the student be given oral or written notice
of the charges against him, and if he denies
them, an explanation of the evidence the
authorities have and opportunity to present his
side of the story. #**

There need be no delay between the time "notice"
is given and the time of the hearing. In the
great majority of cases the disciplinarian may
informally discuss the alleged misconduct with
the student minutes after it has occurred. We
hold only that, in being given an opportunity to
explain his version of the facts at this
discuggion, the student first be told what he is
accuged of doing and what the basis of the
accusation is***_  (emphasis supplied)({43 LW 418%6)

The Commissioner thus deems that the Board fully satisfied its

obligations under the Goss standards.

COMMISSIONER OF EDUCATICHN
FFRRIARY 15, 1989
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OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 2390-38
AGENCY DKT. NO. 326-11/87

EDWARD GARBOS,
Petitioner,
v.
JACKSON TOWNSHIP
BOARD OF EDUCATION,
Respondent.

Mark J. Blunda, Esq., for petitioner (Oxfeld, Cohen, Blunda, Friedman, LeVine &
Brooks)

Edward J. Delanoy, Jr., Esq., for the Board (Russo, Foster, Secare & Ford)

Record Closed: November 1, 1988 Decided: December 15, 1988

REFORE DANIEL B. MC KEOWN, ALJ:

On October 16, 1987 Edward Garbos {petitioner} filed a Petition of Appeals for
the Commissioner of Education in which he alleges the Jackson Township Board of
Education (Board) violated and was continuing to violate his tenure protection by refusing
to allow him to eeturn to his teaching position following a leave of absence for 1986-87,
Petitioner sought reinstatement, back pay, and all other benefits allegedly withheld from
him. The Board, to the contrary, sought dismissal of the Petition of Appeal for failure of
petitioner to exhaust local administrative remedies, for {atlure to state a cause of action,
for failure to file the appeal in & timely manner, and because petitioner allegedly induced
the Board to grant him a leave of absence by entering an agreement with it he, petitioner,
presently repudiates.

New Jersev Is An Fquat Opporumity Fraptover
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CAL DKT. NO. EDU 2390-88

The Commissioner had transferred the matter to the Office of Administrative
Law as a contested case under the provisions of N.J.5.A, 52:14F-1 et seq. Thereafter the
parties settled the matter between themselves. On March 1, 1988 this judge issued an
initial decision approving the terms of the settlement. On April 4, 1988 the Commissioner
rejected the proposed settlement and remanded the matter to the Office of
Administrative Law to either modify two terms of the settlement or for a full plenary
hearing. The parties could not agree on a modification of the two controverted terms;
consequently, a full plenary hearing was scheduled and conducted September 28, 1988 at
the Office of Administrative Law, Mercerville. In the meantime, however, petitioner
replaced his counsel with present counsel of record.

The record closed in the matter on November 1, 1988 upon receipt of the
parties' cross replies to letter memoranda each filed in support of their respective
positions, This initial decision concludes that the Board violated and continues to violate
petitioner’s tenure rights in its refusal to reinstate him to his position of employment.

BACKGROUND FACTS

Petitioner has been employed by the Board as a teacher of mathematies for
the past 15 years, Prior to 1986-87 petitioner filed a number of grievances under the
collectively negotiated agreement against various individuals. He generally complained
that during and before 1985-88 he was reprimanded on several occasions by school
authorities for what he believed to be unjust reasons. During June 1986 a meeting was
held regarding petitioner's grievances. This meeting was attended by Assistant
Superintendent in Charge of Personnel, Richard E. Whicker, petitioner's representative
from the New Jersey Education Association (NJEA) and petitioner. The NJEA
representative and the assistant superintendent, along with petitioner, agreed that the
assistant superintendent would try to get the Board to grant petitioner a paid leave of
absence for 1986-87. The assistant super'ntendent explained that he saw the need to do
something for petitioner and he tried to assist petitioner by seeking to arrange a paid
leave of absence,

Another meeting was held soon after and Whicker advised petitioner the Board
approved a medical leave of absence for him for one year with pay. In return, petitioner
signed an agreement which is reproduced here in [ull and which plays a pivotal role in this

controversy. Nevertheless, Whicker directed petitioner to file a formal written request
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OAL DKT. NO. EDU 2390-88

for the leave, which petitioner did. (R-4) The agreement provides as follows:

1.

8.

Between

EDWARD GARBOS
and the

BOARD OF EDUCATION OF JACKSON TOWNSHIP

Mr. Edward Garbos, Teacher of Mathematies, shall be
granted a leave of absence, with pay, during the 1986-87
school year for the purpose of physical, emotional, and
psychologieal rehabilitation.

The parties agree to hold in abeyance all pending complaints,
grievances, charges, and/or potential litigation without
prejudice to their respective positions, except as stipulated in
this agreement. Any such complaint, grievance, charge or
potential litigation may be reinstated at the step or level at
whieh it is now pending.

Mr. Garbos shall voluntarily submit for such physical and
psychiatric examination and treatment as may be required to
restore him to full physical and mental health and in order
that he may be reinstated to his teaching duties at the
appropriate level of personal and professional effectiveness.

Selection of physician(s} or treatment agency(s) shall be by
mutual agreement, but subject to final and binding approval
by the Board of Education. The Board also reserves the right
to require appropriate and timely reports of status and
progress. Total cost of all such treatments and services shall
be borne by Mr. Garbos and pursuant to the fringe benefit
entitlement referenced in item #5 of this agreement.

Mr. Garbos' salary for the 1986-87 school year, effective
September 1, 198f through June 30, 1987, shall be $33,460,
and all employee fringe benefit entitlements shall be fully
maintained.

Mr. Garbos shall reimburse the Board of Education to the full
extent of all monies he shall receive as the result of his
benefit under the Washington National Insurance Program.
Such reimbursement shall be on a monthly basis to commence
in September 1986.

Mr. Garbos shall return to full employment on September 1,
1987. His salary shall be fully restored retroactively to
September 1, 1987 at the appropriate guide step in effect on
that date, as if his emplovment had continued without
interruption, except that his return and salary reinstatement
shall be contingent upon (1) receipt of appropriate medical
advice from the assigned physician(s} and/or agency(s) that
his physieal, psychological, and emotional problems have been
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successfully treated and that he is able to perform his
teaching duties with the appropriate level of personal and
onrofessional effectiveness, and, (2)a review of his
professional performance to be completed by an impartial
supervisor on or before December 31, 1987 {salary restoration
retroactive to September 1, 1987) which certifies
satisfactory professional competence,

8.  Mr. Garbos shall not engage in gainful employment during the
period of his leave while under contract with the Jackson
School District, except with the specific approval of the
Superintendent or his designee, and said approval shall not be
unreasonably denied. Such approved full-time employment, if
any, shall not extend beyond a period of six (6) months from
September 1, 1886, If Mr, Garbos is engaged in such
approved employment, he shall either resign his teaching
position effective on February 28, 1987 or his leave of
absence shall revert to unpaid status on that date and for the
remainder of the term of the agreement.

The Board contends petitioner failed and continues to fail to honor the terms
of the Agreement. Petitioner contends, to the contrary, that he has done everything
humanly possible to comply with each and every term of the Agreement, Finally, it is
noted that the Agreement was drawn by the Board; petitioner did not contribute in any

way to the preparation of the written document,

Petitioner began his leave September 1, 1986, On September 22, 1986 Whicker
requested petitioner to submit the names and addresses of the physicians and/or
treatment agencies who were to provide "***the required medical and/or psychiatic
services" as the Agreement provides, together with a report on the services that have
already been tendered him by an physician. (P-2) Dr. John Drulle, petitioner's personal
physician, advised Whicker in a report dated October 18, 1986 that petitioner had been
under his care for a variety of physical and emotional problems. Dr. Drulle diagnosed
petitioner as having

**2A high level of anxiety and emotional liability causing somatic
problems such as insomnia and chronic abdominal cramping and
diarrhea. He is presently being treated for spastic colitus and
anxiety. His symptoms are presently less intense and less frequent
than previously., His prognosis is good; he will again be seen in
December, 1986,

(P-3)
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According to the evidence in this record nothing more was requested of
petitioner by Whicker until November 25, 1986. On that date, Whicker supplied petitioner
a copy of Dr. Drulle's report as petitioner requested. Whicker went on to advise
petiticaer in writing as follows:

Your agreement with the Board requires that you ’voluntarily
submit' for physical and psychiatric examination and treatment,
subject to appropriate and timely reports of the status and progress
of such treatment.

(P-4)

Thereafter, Whicker requested petitioner to submit the names and addresses of
any and all physicians who had treated him since September 1, 1986; the dates of such
treatment; the names and addresses of psychiatrists, psychologists, or other specialists
who may have treated him since September 1, 1986 for any emotional and/or mental
disorder; the dates of such treatments; and, a complete diagnosis and prognosis from

physicians regarding his condition, {P-5)

On December 23, 1986 Dr. Drulle advised Whicker that petitioner's various
somatic complaints no longer posed a problem; that petitioner uses medication only on
oceasion; that he, Dr. Drulle, found no need for petitioner to seek psychiatric
intervention; and, that petitioner's prognosis of returning to teaching "is good" (P-6).

On January 9, 1987 Whicker advised petitioner that Dr. Drulle's letter of
December 23, 1986 was "wholly inadequate to satisfy my request. It {(Dr. Drulle's note ?}
also tends to confirm my concern that vou have failed to comply with the conditions of
your medical leave agreement with the Soard of Education.” (P-7) In the same letter,
Whicker advised petitioner that in his judgment, petitioner breached his agreement with
the Board and, as such, he, Whicker, direrted that his salary payments be discontinued
immediately and placed in escrow. Whicser demanded that petitioner provide information
he requested on November 25, 1986 (P-4, nnte) or an acceptable written explapation for
his asserted failure to comply with the conditions of the Agreement.

On January 13, 1988 petitioner responded to Whicker in writing. (P-8)
Petitioner advised Whicker of his physician’'s name, Dr. John Drulle, his address, and the
dates he was treated by Dr. Drulle. Petitioner advised that the nature of the treatment
was for stress and anxiety as needed; petitinner advised that reports were submitted on

October 18 and December 23, 1986; and, he advised that no psychiatrists, psychologists, or
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other specialists treated him for any emotional or mental disorders since September 1,
1986 and that Dr. Drulle’s prognosis was positive for his return to tesching. Petitioner

then proceeds to advise Whicker of the following:

Mr. Whicker, I have stated all slong that [ would take any test that
the Board of Education may require as to my mental state. [ have
stated this prior to this leave of absence. Please feel free to
contact myself or Dr, Drulle as to what tests and for what reasons
they are to be required***You made no effort to contact my
doctor of your concerns***you set yoursell up as judge and jury
and have been & quick trigger-finger when it comes to withholding
my salary®**I have not broken the agreement with the Board of
Education and I do not intend to break it. Remember, [ will take
any test or examination that the Beard requires. All [ ask is that
they give a reason for whatever test they require, It was the Board
of Education that offered me this leave of absence. If you are
going to make up deadlines and time schedules that do not appear
in the original agreement, please let me know these dates now so
that [ have plenty of time to adhere to them,

In response, Whicker wrote on January 22, 1987 {P-9) to petitioner that his
letter, in Whicker's view, acknowledges and confirms that you have neither sought nor
received examination or treatment for any psychological, emotional, or other mental
disorder. Whicker went on to advise that "***misrepresentation of the purpose for a
leave of absence and/or misuse of such leave when granted, constitutes unbecoming
conduct, even fraud, subject to appropriate disciplinary and/or legal action.” Whicker
further advises as follows:

It is the Board's sincere desire that you comply with the terms of
your agreement and ‘voluntarily submit' for the appropriate
psychiatric examination and treatment. As an expression of our
good faith in that regard, no interruption in your salary payments
has yet been implemented. For your information and assistance,
there are several institutions which provide excellant programs for
psychiatrie evaluation and treatment. One suggestion:

The Carrier Foundation, Relle Mead, NJ, contact
person, Gordon Hubel 201-874-40070, ext. 265

You are again directed to provide evidence that you received
or are scheduled to receive the psvchiatric examination and
treatment required by your agreement with the Board of
Education. Sueh evidence must be submitted on or before
Fridey, February 13, 1987 and shall include the name of the
institution or provider and the date(s) treatement is received
or scheduled.

(p-9}
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Petitioner subsequently points out to Mr. Whicker on February 2, 1987 (P-10)
that the Board itself had not required him to undergo additional testing or evaluation; that
his agreement is with the Board and not with Whicker. Nevertheless, petitioner further
advised that he had an sppeintment with a Dr. Zabrowski, at the Freehold Hospital, on
February 19, 1987. Petitioner did request of Whicker that he, petitioner, be allowed to
meet with the Board in order to discuss the agreement and what it is that it, the Board,
was demanding he, petitioner, do. Finally, petitioner pointed out to Whicker that he did
attempt contact with the named person, at the listed telephone, at the Carrier Foundation
but that no such extension or person was employed at the Carrier Clinie, (P10)

Petitioner did in fact have several sessions during March, April and May 1987
for psychotherapy at the Freehold area hospital. (P-12) On June 24, 1987 Dr. Drulle
advised Whicker that petitioner appears very anxious and distressed that he has had no
communication from the Board regarding his employment between January and June.
(P-11) Dr, Drulle further advised that petitioner was seeing a psychologist on a bi-weekly
basis and that he continues to have occasional episodes of anxiety and insomnia, although
medication is rarely necessary, On July 10, 1987 petitioner sent a letter (P-13) to
Whicker again requesting Whieker to arrange a meeting with the Board in order to discuss
his return to employment with it. Once again, Mr. Whicker on July 10, 1987 advised
petitioner as follows:

1. Your request for a leave of absence bearing your signature,
dated July 2, 1986, specifies the purpose of your leave to be
for 'physical, emotional, and psychological rehabilitation',

2. Your agreement with the Board of Education, which also
bears your signature, requires that you "shall voluntarily
submit” for physical and psychiatric examination and
treatment, in consideration for which the Board has agreed to
continue your salary.

3. The same agreement between yourself and the Board requires
that you submit appropriate and timely reports of status and
progress of such physical and psychiatric treatment,

4. On four separate occasions, 9/22/86, 11/25/86, 1/9/87,
1/22/87, you were advised to submit specific appropriate
reports of the status and progress of your physieal and
psychiatric treatment and progress (copies attached).

5. You have failed to comply with the reasonable and lawful

requests of your employer and with the terms of your
agreement.
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You are, therefore, for the fifth (5th} and final time advised to
comply with the terms of your agreement and to ‘voluntarily
submit' for the appropriate psychiatric examination and treatment
and to submit written evidence of such compliance on or before
August 10, 1987,

(P-14)

On August 10, 1987 Mare D. Abramson, petitioner's NJEA representative
wrote (P-16) Whicker and repeated to him that which petitioner said to Whicker during the
leave of absence; that is, petitioner is and had been willing to undertake whatever
physical or psychiatric tests the Board required. Abramson also advised that the Board
failed to specify any physical or psychiatric tests. It appears from a hand-written letter
by petitioner to a Dr. Cotugno on September 1, 1987 that Whicker directed petitioner on
August 19, 1987 not to return to employment and to take a psychiatric test. According to
petitioner, he complied with Whicker's demand of August 19. However, petitioner did not
have further communication with Whicker after the August 19 date and he, petitioner,

was writing Dr. Cotugno seeking reinstatement.

It further appears from a typed memorandum (P-18) dated September 18, 1987
from petitioner to Whicker that the psychiatric examination petitioner had on or about
August 19 was reported to Whicker by the psychiatrist, Dr. Isseroff, but without a copy of
the evaluation going to petitioner. Petitioner requested Whicker for a copy.

Petitioner met with Whicker on September 16, 1987 when petitioner reported
to school to get his paycheck. Petitioner subsequently memorialized that meeting in
writing {P-18) and noted that Whicker refused to give him a copy of Dr. Isseroff's
evaluation and Whicker refused to let him see the evaluation doeument itself. According
to petitioner, Whicker then advised that petitioner was running out of sick days and when
petitioner questioned that statement, Whicker was supposed to have threatened him with
suspension. Petitioner thereafter sought to get a copy of his psychiatric evaluation
directly from Dr. Isseroff {P-19). Whicker advised petitioner in writing (P-20) on
September 18, 1987 regarding the meeting of September 16 that he, Whicker, advised
petitioner he failed to comply with the terms of the agreement; that he would give
petitioner a copy of the psychiatric evaluation if authorized by Dr. Isseroff; that Dr.
Isseroff did recommend further psychological testing; that he, Whicker, would arrange for
the required psychological tests; and that because Dr. Isseroff authorized petitioner to
receive a copy of the evaluation, Whicker enclosed a copy to petitioner.
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Dr. Isseroff in his evaluation {P-20A) of petitioner coneluded as follows:

This man definitely has a distinctive personality. He also looks
somewhat depressed. It is very hard within the individual's
psychological interview session to determine if there is severe
psycho-pathology. [Inter-personally, he has some difficulties in that
his style of relating to people could be experienced as antagonistic,
and that when he has problems that he would like to deal with, he
goes about in a way which others conceivably eould find difficult to
swallow, To some extent, he admits that this is the case, but
doesn't take any responsibility for initiating any difficulties.

Recommendations: | recommend psychological testing to see if
there is any major psychiatric disturbance on Axis I or personality
disturbance on Axis II. If there was to be any pathology, it would
be in the area of a mood disorder of the manic-type mood dsorder,
I could not determine that, or state that is the case, based on this
examination., As far as a personality disorder goes, [ have
delineated in my report, as I did to him, that his ways of dealing
with people, at time, may not be effective. In fact, could be quite

the opposite.

Nothing in Dr. Isseroff’s report suggests that petitioner's mental state is such
that he should not return to teaching. Nevertheless, petitioner did report for
recommended further psychological evaluation to Michael G. Miller, a eclinical
psychologist with the Freehold Psychology Croup. Dr. Miller concluded as follows:

While Mr. Garbos has certainly presented difficulty to his
organization, there is insufficient pathology in his current eclinical
and personal patterns to preclude him from teaching high school
students, in my opinion.

Petitioner is still not reinstated to his position of employment with the Board.
Mr. Whicker testified petitioner is currently on leave under the agreement but because his
allotted sick days are used petitioner hus not been paid since his sick days have expired.
In Mr. Whicker's view, he is still waiting for a full report from somebody to authorize
petitioner's return to work. This full reoort, according to Mr. Whicker, would address
petitioner's physical and mental condition and must state that both are in satisfactory
condition for petitioner's return. Mr. Whicker, nevertheless, does not identify who shall
prepare and submit such reports. Petitione- is not yet teaching, he is not being paid, he is
not on a leave of absence with pay, while no charges have been certified against him by
the Board,
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The foregoing constitutes all background fets of the matter giving rise to this

dispute, 1 specifically FIND that the foregoing background facts constitute all relevant
and material facts of the matter.

LAW AND DISCUSSION

Petitioner, having served the requisite period of time to acquire tenure under
N.J.S.A. 18A:28-5, may not be terminated from his employment nor have his salary
reduced except in the manner provided by law. Petitioner may be subject to termination
of employment if he is found guilty of charges such as conduet unbecoming, incapacity, or
other just cause but then only in the manner provided by the statute. That manner
includes the certification of tenure charges and a full plenary hearing under the Tenure
Employees Hearing Law, N.J.5.A, 18A:6-10 et seq.

Boards of education do, of course, have the authority to require a psychiatric
or physical examination of any employee whenever in its judgment that employee shows
evidence of deviation from normal, physical or mental health. N.J.S.A. 18A:16-2. Under
N.J.S.A, 18A:16-3 any such examination required by the board may be made by a physician
or institution designated by it or, at the employee's option, they may be made by a

physician or institution of the employee's own choosing.

In this case, neither the Board nor Assistant Superintendent Whicker ever
specified a particular physician to examine petitioner until Dr. Isseroff examined
petitioner at Mr. Whicker's request. De. Isseroff essentially provided petitioner a clean
bill of mental health, Whicker arranged for the psychological testing of petitioner and the
psychologist pave petitioner a clean bill of health,

Mr. Whicker's insistence that petitioner was somehow violating the agreement
he entered with the Board is misguided. The agreement itself specifically provides
petitioner shall voluntarily submit for a physieal or psychiatric examination AS MAY BE
REQUIRED TO RESTORE HIM TO FULL PHYSICAL AND MENTAL HEALTH. No one of
competent medical knowledge and skill ever suggested before Dr. Isseroff that petitioner
was in need of any physical or psychiatric examination to restore him to full physical and
mental health. Petitioner's selected physician, Dr. Drulle, advised Whicker specifically on
December 23, 1986 that petitioner does not require psychiatric intervention. Dr. Drulle is
a medical doctor. Mr. Whicker is not a medical doctor; he is an assistant superintendent

- 10 -
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who
by law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration.

\.‘%“\%% TN Mg&\

DANIEL B. MC KEOWN, ALJ
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EDWARD GARBOS,
PETITIONER,
V. Ll COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE TOWN- : DECISION CN REMAND
SHIP OF JACKSON, OCEAN COUNTY,

RESPONDENT.

The record and decision on remand issued by the Qffice of
Administrative Law have been reviewed. The Board's exceptions were
timely filed pursuant to N.J.A.C. 1:1-18.4 and are summarized
below.

The Board excepts to the ALJ's finding that several doctors
were involved in this matter, all of whom gave petitioner a clean
bill of health and did not object to his return to teaching. More
specifically. the Board contends that Dr. Drulle who indicated in
December 1986 that petitioner did not require psychiatric treatment
was not offered as a treating physician by the Board, in accordance
with the leave of absence agreement. It alsoc excepts to the ALJ’'s
affording more weight to Dr. DBrulle, a medical doctor, regarding
judgment as to petitioner’'s mental state than to the assistant
superintendent who formed his opinion based wupon knowledge of
several incidents involving petitioner {R-2) as well as
correspondence with him.

The Board also urges that Dr. Drulle is not a psychiatrist
but merely a treating family physician and that petitioner did not
seek advice or treatment of a certified psychiatrist until ordered
to do so by the assistant superintendent. Moreover, it contends
that Dr. Isseroff never provided him a clean bill of health and,
given that the Board never received a full report from Dr. Miller,
it could not make an informed decision as to petitiomer’'s ability to
teach. The Board believes this latter point critical, averring that
without the benefit of a complete medical report on petitioner's
ability to resume his position, it risks 1liability for its actions
and the welfare of its students.

In addition, the Board takes exception to the ALJ's finding
that petitioner did everything expected of him by the terms of the
agreement, contending that he merely continued with his regular
physician until ordered to go to a psychiatrist by the assistant
superintendent more than a year after the leave agreement was drawn
up. As to this, the Board states, "Were it not for the order of
[the agsistant superintendent], petirioner might never have received
the treatment required of him under the agreement.” (Exceptions, at

p. 2
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Upon review of the record in this matter, the Commissioner

is in agreement with the ALJ's findings and conclusions. Despite
the Board's arguments in this matter, the fact remains that no
physician, psychiatrist, or psychologist examining petitioner

determined that he was unfit to resume his teaching position at the
end of the agreed upon period of leave., Moreover, absent any Board
action to suspend petitioner with pay pursuant to N.J.S.A. 18A:6-8.3
or to certify tenure charges against him, no legal right existed
whatsoever to keep petitioner from his tenured position. Further,
if the Board believed that petitioner was unfit to teach, it could
have taken action at any point in time to compel psychiatric
evaluation pursuant to N.J.S A. 18A:16-2 notwithstanding any
purported agreement for voluntary submission to such exam. At no
time did the Board see fit to invoke its powers under that statute
even when the agsistant superintendent believed he was violating the
terms of the sick leave agreement.

Congequently, petitioner is ordered to be reinstated
forthwith with all back pay and emoluments less mitigation. If the
Board believes that petitioner poses & danger to its students as
expressed, it has an affirmative obligation to take the measures set
forth in statute to compel psychiatric evaluation and/or invoke
tenure charges.

The Commissioner found it troublesome that the record
contained no indication of actual involvement of the Board itself,
the Board attorney or the superintendent in this matter when the
agsistant superintendent reached his conclusion that the
controverted agreement was being violated. It is clear from the
record that the relationship between petitioner and the assistant
superintendent is strained to the 1limit, if not outright hostile.
Neither is faultless in the chain of events that unfold in the
record. The Commissioner, therefore, cautions that this situation
not be perpetuated and that steps be taken to assure that it is not
continued.

COMMISSIONER OF EDUCATION

FEBRUARY 17, 1989
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State of New Jrersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 3186-88
AGENCY DKT. NO. 99-4/88

MONTVILLE BOARD OF EDUCATION,

Petitioner,
v.

GIOVANNI PINTO,
Respondent.

David B. Rand, Esq., [or petitioner
Rand, Algsier, Tosti, Woodruff & Frieze (attorneys)

Nancy Iris Oxfeld, Esq., for respondent
Klausner, Hunter & Oxfeid (attorneys)

Record Closed: October 17, 1988 Decided: November 10, 1988

BEFORE: WARD R. YOUNG, ALJ:

The Board of Education of Montville (Board) certified seven charges of
unbecoming conduct and/or insubordination against tenured teacher Giovanni Pinto
(Pinto), and suspended Pinto without pay on April 12, 1988. The Board also acted to

withhold the salary increments for Pinto for the 1988-89 school year.

Pinto denies the truth of the charges and seeks reinstatement to his teaching

position with back pay and the restoration of his withheld salary increments.

The matter was transmitted to the Office of Administrative Law as a contested
case on May 2, 1988 pursuant to N.J.S.A. 52:14F-l et seq. A prehearing conference was
held on June 3, 1988 and eight days of plenary hearings were heid at the Morris Township

New Jersey Is An Equal Opportunity Employer
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Municipal Court on August 17, 18 and 22, 1988 and September 6, 8, 10, 14 and 15, 988,
Post-hearing briefs were filed in a timely fashion and the record closed on October 17,
1988. Fach charge will be addressed seriatum.

FIRST CHARGE

IN OR ABOUT FEBRUARY 5, 1988, GIOVANNI PINTO, MADE
UNPROFESSIONAL AND DISCRIMINATORY REMARKS TG PUPILS
IN HIS CLASS REPLECTING INSENSITIVITY TOWARD ISSUES
RAISED IN HIS CLASS RELATING TO THE PERSECUTION OF JEWS
IN EUROPE PRIGR TO AND DURING WORLD WAR 0. SUCH
STATEMENTS CONSTITUTED CONDUCT UNBECOMING A
TEACHING STAFF MEMBER. BY WAY OF EXAMPLE, AND NOT
BY WAY OF LIMITATION, GIOVANNI PINTO ADVISED HIS SPANISH
[ CLASS, WHICH INCLUDED A PUPIL WHOSE GRANDPARENT
HAD SURVIVED THE HOLOCAUST, THAT THE JEWISH
HOLOCAUST DID NOT OCCUR, THAT THE JEWISH HOLOCAUST
DURING WORLD WAR I WAS A "MYTH" AND THATIT IS UNTRUE
THAT THERE IS PRESENTLY, OR HAS BEEN IN THE PAST,
DISCRIMINATION AGAINST OR PERSECUTION OF JEWS IN
EUROPEAN COUNTRIES. HE THEREBY CAUSED DISRUPTION
WITHIN THE CLASS AND LATER THE LARGER COMMUNITY OF
MONTVILLE TOWNSHIP.

TESTIMONIAL EVIDENCE

E. V. was a pupil in Pinto's fifth period Spanish I class and was present on
February 5, 1988, the class and date the incidents incorporated in this charge allegedly
occurred. She testified that Pinto got mad for some reason and expounded on the lack of
respect for elders held by today's youth. A few students engaged in dialogue with Pinto,
she said, and Pinto expressed the opinion that edueation in America was not as good as in

-2e
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other countries. This led to an exchange of views as to why Jews came to America. The
opinion expressed by the pupils was that Jews came to America for a better life and to
escape discrimination after the Holocaust. E. V. stated that it was her impression that
the pupils interpreted Pinto's nonverbal reaction to pupil comments to mean that Pinto
didn't know what the pupils were talking about, as if in disbelief that the Holocaust
occurred, and because of this the kids thought Pinto was crazy. E. V. stated the
discussion took 10 to 15 minutes and that she was frustrated by it because she often argues
with her sister at home and detested observing others argue.

On cross-examination, E. V. testified that she had no recall of hearing Pinto
mention the word Holocaust or saying it was & myth or something that never happehed.
She stated the word Holocaust was mentioned by pupil S. A. in response to Pinto's
statement concerning better education outside of America. She stated further that this
dialogue did excite a few pupils.

B. G. was also a pupil in Pinto’s period five Spanish I class and was present on
February 5. He recalled Pinto stating that education in Japan was better than in the
United States,; but had no recall of any Pinto statement concerning education in Russia,
B. G. did recall Pinto stating that Jews were not persecuted in Russia, but had no recall of
who brought up the subject of the Holocaust. [t was B. G.'s testimony that Pinto did not
believe the Holocaust was as bad as people thought and further that the kids thought Pinto
was crazy because he didn't seem to know what the Holocaust was all about.

B. G. stated that only four or five pupils were involved in the discussion with
Pinto, which occurred during the last 15 minutes of class.

On cross-examination, B. G. testified that just prior to Pinto's comment on
education in Japan, pupils in the class expressed concern and objections to homework,
which led to Pinto's comments about pupil discipline and respect for elders and about
education in other countries. B. G. stated that he did not recall Pinto ever saying the
word Holocaust or any pupil comments concerning a grandfather who left Russia because
he couldn't get an education or a grandmother with a concentration camp identification

-3
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number on her arm. B. G. further testified that he studied the Holocaust in a social
studies class in grade eight and that his views were not changed by anything Pinto said.

On redirect examination, B. G. stated that Pinto opined that Jews could leave
Russia since they were not retained and that less than six million Jews were killed in the
holocaust, but on recross B. G. could not recall any pupil or Pinto mentioning the number

six million.

Concerning the pupils' consensus that Pinto was crazy, B. G. responded to an
inquiry by the undersigned that kids commonly made negative comments about teachers.

P. Y., a 16-year old pupil in Pinto's period 5 Spa.ish [ class, testified that the
controverted discussion took place at the beginning of the period and continued for 20 to
25 minutes. She stated that classmates argued that Jews came to America to get away
from war, and Pinto opined that the immigration was motivated by their quest for
employment opportunities. She further stated that the active pupil participants and Pinto
disagreed as to the inferiority of education in America.

P. Y. testified that Pinto used the word myth, but was unclear asg to whether it
was related to the war or to the Holocrust. She had no recall of any pupil stating that her
grandfather came to America for an education and stated that pupils raised their voices
and of ten shouted comments simultaneously.

5. A., a l5-year old pupil in Pinto's period 5 Spanish | class, testified that the
class began with Spanish instructiom for 10 to 15 minutes, which was then followed by the
controverted discussion. She stated that it was she who said that her grandfather's family
came to America to seek job opportunities and education which had been denied because
they were Jewish., She stated that pupil J.I. said his (or her) grandmother has her
identification number on her arm.

S. A. testified that classmates mentioned the Holocsust and that Pinte responded
by stating it was blown out of proportion and was a myth. She further said her mother
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learned of the incident from another parent, who sent her daughter to school with a tape

recorder.

S. A. said that Ms. Laux, Pinto's supervisor, asked her to prepare a statement,
which she did on February 15, 10 days after the incident. She also testified that she
discussed the matter with classmate H. S. on either February 17 or 18, and that H. S.
related to her that Pinto advised her to tell S. A. to watch her conduct to avoid being
thrown out of class.

On cross-examination, 5. A. testified that pupils raised their voices to be heard
during the discussion, but Pinto did not. She stated it was her belief that Pinto indicated
the Holocaust wasa't true and that it was a myth, but she did not hear Pinto mention the
word Holoeaust. She {urther testified that she never heard Pinto say that he did not
believe the Holocaust or World War 11 ever took place.

S. A. further testified that the tape recorder brought to class by another pupil
{H.S.) was visible to her. H.S. told her before class of her intention to tape Pinto, but S.
A. had no recall of that pupil's participation in the controverted discussion.

H. S., 8 15~-year old pupil in Pinto's period 5 Spanish I class, also testified. She
stated that the controverted discussion was initiated by a question from 3. A. related to
homework. The discussion began 6 to 8 minutes after class began and continued for the
remainder of the period. She said it was she (H.S.) who mentioned the Holocaust in the
discussion, and testified that Pinto said there was no prejudice against the Jews and the
Holocaust was & myth. She further stated she did not recall Pinto making any comment
concerning discrimination against Jews in Russia.

H. 8. said it was she who tried to tape-record Pinto on February 9 and was not
successful, and she did not put forth any effort on that date to involve Pinto in
conversation about the topics discussed on February 5. She recalled that at a February 18
conference Pinto held with her, which lasted for about 25 minutes, Pinto indicated to her
that the February 5 discussion resulted in a big misunderstanding. She further said that

-5

169



You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 3i86-88

Pinto advised her to tell S.A. to stop interrupting the class or he would talk to her
guidance counselor to have S.A. removed.

On cross-examination, H.S. testified that Pinto opined that Jews were allowed to
get an education in Russia but didn't want one. She also said that Pinto, as well as many
pupils, raised his voice during the discussion on February 5. Concerning her unsuccessful
effort to tape-record Pinto, H.S. said her mother knew of her intent but did not suggest it.

Janet D'Innocenzio, & nontenured French teacher and Pinto's colleague, also
testified. She stated that J. P., one of her first period pupils, asked her on February 9
which foreign language teacher was being fired. She also said she overheard &
conversation between pupils M.S, and A.R. in her sixth period study hail and first heard
that an effort was being made to tape Pinto and "get him.," M.S. was not a foreign
ianguage pupil and J.P. was not Pinto's pupil. She brought the matter to the immediate
attention of supervisor Laux.

Diinnocenzio also testified that Laux conferred with Pinto on that same day,
February 9, and asked her to sit in as a witness. During the conference, she stated that
Pinto indicated that the controverted discussion was initiated by pupils on February 5 as
the result of their protests over a homework assignment. He also told Laux that he would
not tolerate "refuseniks® in his elass and indicated that some pupils tried to involve him in
a discussion on Judaism, which he resisted. She also indicated that she complied with
Laux's request to prepare a written statement of the oceurrences that day. See, P-16.

On cross-examination, D'Innocenzio said she dismissed the J.P. inquiry as a
rumor. She also testified that M.S. told her the tape recording effort was designed as a
set-up to trap Pinto in order to secure evidence in support of a dismissal action,

Principal Keezer also testified on this charge. He stated he first learned of the

controverted discussion when Laux advised him of the attempt by H. 8. to tape-record
Pinto. He conferred with H.S., who told him she attempted to get Pinto to repeat his
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comments concerning the nonexistence of the Holocaust. They piayed back the tape,
which was blank.

Keezer conferred with Pinto on February 17 in the presence of Laux and
Montville Education Association vice-president Palubniak. Keezer asked Pinto if he had
made any anti-Semitic comments in class on February 5. Pinto denied having made any
such comments and complied with Keezer's request for such a statement in writing. See,
P-4,

Keezer stated his position that any comments made by Pinto in his Spanish class
concerning education in America and Russia would be inappropriate, as was Pinto's alleged
response in that controverted discussion that being a Jew is insufficient reason to be
denied an education, notwithstanding that the latter appears to be quite contrary to anti~

Semitic leanings.

J. L, also a pupil in Pinto's period 5 Spanish I class, testified on direct that Pinto
stated the Holocaust was a myth, but in his deposition he stated that he didn't remember
Pinto's exact words, See, P-5, p.57 from 1-23.

A. H., another pupil in Pinto’s period 5 Spanish [ class, testified that Pinto
indicated the Holocaust was exaggerated in relation to the number of Jews pupils thought
were killed. A. H. stated she got the impression that Pinto said the Holocaust never
oceurred but never heard him say it and also testified she never heard Pinto use the word
myth. On redirect examination, it was revealed that in A. H.'s deposition she indicated
she had the impression that Pinto thought the Holocaust was a myth. On recross, A. H.
stated her impression that Pinto said the Holocaust occurred but was exaggerated.

H. B., a pupil in Pinto's period 5 Spanish [ class, testified that pupil 5. A.
provoked the dialogue related to the Holocaust but recalled no mention of it by Pinto. He
further stated that comparative education comments by Pinto related to European

countries generally with no specific mention of Russia.
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W. B., a pupil in Pinto's period 5 Spanish [ class, testified that pupils 5.A., J. L.
and H.S. discussed the Holocaust and that Pinto said nothing about it or that it was a
myth, but did indicate that such a discussion had no bearing in his class and tried to get
off the subjeet.

S. L., a pupil in Pinto's period 5 Spanish I class, testified that Pinto did indicate
that education in foreign ecountries was superior to that in the United States, but he heard
no comments by Pinto relating to the Holocaust.

K. D., a pupil in Pinto’s period 5 Spanish I class, testified that Pinto stated that
education in America was taken for granted and that there was greater appreciation for
education in other countries. He said this discussion started over a pupil's objection to a
weekend homework assignment. K. D. also stated he had no recall of any Pinto comments
related to the Holocaust or to discrimination of Jews in Russia, but that pupils S.A., J.1,,
H.S., and A.N. advised him a few weeks after the class that Pinto did make such
comments and further that H.S. stated her mother was going to get a lawyer and get Pinto
fired.

D. R., a pupil in Pinto's period 5 Spanish [ class, testified that she was uncertain
regarding any comments made by Pinto. The transcript of her interrogation (P-6)
veinforees her uncertainty but does indicate her belief that Pinto believed the Holocaust
never occurred.

Pinto also testified and stated that some pupils protested as he wrote a
homework assignment on the board. He said he responded that it was necessary in
preparation for an upcoming test and that pupils could use the remaining class time to
begin the assignment to reduce the time needed over the weekend. Pupil S.A. insisted
that there be no assignment. Pinto stated that he commented that pupils had to "catch
up" to the performance level of pupils in other countries. S. A. responded with an inquiry
relating to whether the pursuit of education in America was the motivational factor in the
immigration movement. Pinto responded with disagreement and stated that the primary
objective was employment. S. A. indicated her grandfather was denied an education in
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Russia because he was a Jew. Pinto indicated that educational opportunity in Russia was
in accordance with a record of academic achievement and that being a Jew was
insufficient reason for denial of education.

Pinto said he did express his view that qualified Jews were not denied an
education and testified that he never stated the Holocaust was a myth or exaggerated,
and never implied it was not as bad as pupils thought. He further stated he never
commented on the prejudice or persecution of Jews.

On cross-examination, Pinto indicated he did say that educational discrimination
of Jews in Russia was a myth,

Pinto also stated that Laux, his supervisor, and he discussed the incident on
Tuesday following the Friday incident. He readily admitted he did say he would not
tolerate “refuseniks" in his class, but he stated he used the term in reference to pupils
who resisted the homework assignment and not to Jews who were denied visas. Pinto
testified he used the term in seeking a cessation of pupil complaints about the weekend
homework assignment.

Counsel for the Board attacked the credibility of respondent Pinto in cross-
examination through the process of relating the latter's testimony to conflicting responses
in his June 23, 1988 depositions (P~21) or his March 24, 1988 statement of evidence (P-19).
Counsel seeks the application of Falsus in uno, falsus in omnibus (false in one thing, false

in everything).

The application of this maxim is clearly incorporated in Black's Law Dictionary,
Fifth Edition (1979) at 543:

The doctrine means that if testimony of & witness on a material
issue is willfully false and given with an intention to deceive,
jury may disregard all the witness' testimony. Hargrave v.
Stockloss, 127 N.J.L. 262, 21 A.2d 820, 823. The maxim deals
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only with weight of evidence. It does not relieve jury from
passing on credibility of the whole testimony of a false
swearing witness or excuse jury from weighing the whole
testimony. State v. Willard, 346 Mo. 773, 142 S.W.2d 1048, 1052.
It is a mere rule ol evidence affirming a rebutiable presumption
of fact, under which the jury must consider all the evidence of
the witness, other than that which is found to be false, and it is
their duty to give effect to so much of it, if any, as is relieved
from the presumption against it and found to be true. It is not
a rule of the law of evidence, but is inerely an aid in weighing
and sifting of evidence. Dawson v, Bertolini, 70 R.1., 325, 38 A,
2d 765, 768. It is particularly applied to the testimony of a
witness who, if he is shown to have sworn falsely in one detail,
may be considered unworthy of belief as to all the rest of his
evidence.

It must be noted that little, if any, credibility would be accorded the testimony
of respondent and the pupil witnesses in this matter if the maxim were applied as counsel
suggests. Findings of fact related to the principal charge of conduct unbecoming a
teaching staff member must result from a review of all the extensive evidence and the
belief of the undersigned as to what occurred during a portion of Pinto's period 5 Spanish
I, class on February 5, 1988. This beliel now follows and is adopted herein as FINDINGS
OF PACT:

On Friday, February 5, 1988, Pinto proceeded to transmit a weekend homework
assignment to his period 5 Spanish I class with approximately 15 minutes remaining in the
period. This assignment was resisted by some pupils because it interfered with a "free”
weekend. Pinto did not withdraw the assignment and deemed it necessary because of an
upcoming test. Pupil 5.A. {one of the poorer achievers in class, See, P-8) persisted in
seeking relief from the assignment. Pinto responded by commenting on the necessity of
pupils to raise their level of academic performance comparable to pupils in other
countries. S. A. attacked this comment by gquestioning the superiority of a European
education because immigrants came to America for educational opportunities. Pinto
disagreed and responded that the primary motivation in the immigration movement was
employment opportunities. The dialogue between S.A. and Pinto was initially individual
but was obviously overheard by other pupils because of S.A.'s increased volume of speech.

~10-
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S. A. continued the dialogue and stated that her grandfather's family came to
America because they were Jewish and were denied an education in Russia. Pinto
responded that being a Jew was insufficient reason for denial of an education as those
oppor tunities were available to all residents who qualified through academic achievement.
S. A. responded with her beliel that Jews were discriminated against in Russia. Pupil J.
I. participated and indicated that his grandmother has an identification number tattooed
on her arm. H. S. then introduced the topic of the Holocaust.

Pinto referred S.A. to her Rabbi for clarification of historical significance.

[ do not believe that Pinto stated that the Holocaust never occurred o was a
myth. 1 do not believe that Pinto stated that Jews were not victims of educational
discrimination because they were Jewish, but he held steadfastly to his belief that
educational opportunity in Russia existed on the basis of academic achievement, not
heritage or religion.

I do FIND that since the topic was foreign to the study of Spanish, Pinto failed to
assert his authority as teacher to terminate this discussion at the outset and direct the
attention of all pupils to the assigned homework.

In determining whether the Board has met its burden of proof by a preponderance
of the credible evidence the charge itself must be carefully examined. Did Pinto make
unprofessional and disceriminatory remarks to his period 5 Spanish 1 pupils which
constituted conduct unbecoming a teaching staff member? [ FIND he did not. Did Pinto
advise the pupils in his class that the Jewish Holocaust did not occur, or that the Jewish
Holocaust during World War Il was a myth and that it is untrue that there is presently, or
has been in the past, discrimination against or persecution of Jews in European countries?
I FIND he did not. Did Pinto thereby cause disruption within the class and later the larger
community of Montvilie Township? I FIND the discuption referred to was initially caused
by pupil 8. A., and was spread to the school and the Township community by 5. A. and
other pupils as well as their parents, but that Pinto indeed contributed to the disruption by
his failure to effectively assert his authority as teacher in command of the class to cease
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the discussion and divert the attention of his pupils to the homework assignment.

t thereby FIND that the Board has not met its burden of proof as to the truth of
the charge and CONCLUDE that Charge #1 shall be and is hereby DISMISSED.

SECOND CHARGE

IN OR ABOUT DECEMBER 1987, GIOVANNI PINTO
REQUIRED STUDENTS OF THE JEWISH FAITH TO PREPARE
CHRISTIAN ORIENTED CHRISTMAS CARDS. NOTWITHSTANDING
THE REQUEST BY SEVERAL STUDENTS TO BE EXCUSED FROM
THE ASSIGNMENT OR TO BE ALLOWED TO SUBMIT
NONSECTARIAN OR  RELIGIOUSLY NON-OBJECTIONABLE
CARDS, HE NEVERTHELESS REQUIRED THE OBJECTING
STUDENTS TO PREPARE CHRISTMAS CARDS. SUCH CONDUCT
BY GIOVANNI PINTO CONSTITUTES INSENSITIVITY TOWARDS
PERSONS OF NON-CHRISTIAN BELIEF AND CONDUCT
UNBECOMING A TEACHING STAFF MEMBER.

It is undisputed that Pinto assigned his pupils to make a Christmmas card in
Spanish. He wrote Merry Christmas and Happy New Year on the chalkboard in Spanish.

There was, however, conflicting pupil testimony concerning the requirement of
the assignment. Some Jewish pupils did request that they be allowed to substitute a
Hanukkah card. Pinto preferred a Christmas card as Spain was predominantly Christian
and the assignment was intended to be cultural and not religious.

B. G. was excused from the assignment because he brought goods in for a party,
and he had no recall of Pinto's response 1o the few who wanted the substitute assignment.
E. V. said that only one girl wanted the substitute assignment. S. A. had no recali of
Pinto's acquiescence to a substitute assignment. H.S. testified she requested the
substitute assignment which was approved by Pinto,
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Marianne Laux, Pinto's supervisor, testified that there are no written Board or
administrative policies concerning Christmastime assignments, but it is expected that the
religious preferences of the pupils are to be respected. She further testified that she
observed Christmas cards as well as Hanukkah cards displayed in classrooms where Pinto
is not assigned. A review of Pinto's 1981-82 plan book, R-3 in evidence, reveals her
approval of Pinto's Christmas card assignment.

It is evident that Pinto intended the assignment, made annually by him, to
reflect the culture of Spain. It also appears to be evident that Pinto allowed for pupil
discretion by writing Happy New Year as well as Merry Christmas in Spanish on the
chalkboard for pupil guidanee. Pinto's less than rigid position, although he indeed
preferred the Christmas card, was also evidenced by pupil H.S., who testified that Pinto
told her she could make a Hanukkah card if she really wanted to.

I FIND that the Board has not met its burden of proof by a preponderance of
credible evidence that the charge is true. I CONCLUDR that Charge #2 shall be and is
hereby DISMISSED.

THIRD CHARGE

DURING THE 1987-38 ACADEMIC YEAR, GIOVANNI PINTO
REQUIRED STUDENTS IN HIS CLASS TO SUBMIT TO HIM
PHOTOGRAPHS OF THEMSELVES AT THE BEACH. THE
PHOTOGRAPHS WERE INTENDED TO DEPICT THE STUDENTS IN
BATHING SUITS. MR. GIOVANNI PINTO REFUSED TO RETURN A
PHOTOGRAPH OF A FEMALE PUPIL, W. F., AND EXHIBITED
SUCH PHOTOGRAPH TO MALE STUDENTS IN HIS CLASSES. HE
ALSO MADE UNPROFESSIONAL COMMENTS PERTAINING TO THE
PHOTOGRAPH TO MALE STUDENTS. THIS CONDUCT BY
GIOVANNI PINTO REFLECTED INSENSITIVITY, DISREGARD FOR
THE PRIVACY OF THE FEMALE PUPIL INVOLVED, WAS
UNPROFESSIONAL AND CONSTITUTED CONDUCT UNBECOMING
A TEACHING STAFF MEMBER.

~13~-
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It is undisputed that Pinto assigned his Spanish I pupils to submit a composition
about the beach following completion of the textbook unit on the beach. The assignment
was apparently designed to emphasize beach vocabulary. Pupils were to attach either a
personal beach photo or an illustrative magazine cutout.

This charge also centers on Pinto's alleged display of the personal beach photo of
W. F., a 15-year old pupil in Pinto's period 6, Spanish I class.

W. F. testified that & personal beach photo was not required. She submitted her
composition without a photo or illustration but the following day she brought in a photo of
herself at the beach to attach to the composition without any further directive from Pinto
to do so.

W. F. stated that a period 5 Spanish I pupil, H. S., told her that Pinto showed her
picture in her class and that one boy, J.C., noticed it. W. F. then requested Pinto not to
display her picture to others and to return the picture to her. Pinto returned the picture
attached to her composition on a subsequent day because he did not have it with him at
the time of her request.

P. Y. testified that Pinto indicated a higher grade would result if a personal
beach picture rather than a magazine cutout was attached, She also said that Pinto
displayed a composition with an attached picture to the elass and that male pupil J. C.
made a comment. On cross-examination, she stated she had no recall of a pupil comment
on the picture.

8. A. stated she saw Pinto take a composition with an attached photo from his
desk, and pupil 4. C. saw it. She had no recall of any comment made by J. C.

H. 8. testified that Pinto showed the picture of W. F. to J. C. and also walked
around the class displaying the photo. She stated that Pinto commented that W. F. was
really hot. She further testified that a pupil in Pinto's Italian IV elass told her that Pinto
pessed the picture around in that class. She also stated that W. F. told her the picture
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was unattached to the composition when it was returned by Pinto {contrary to W. F.'s own
testimony).

W. B. testified that Pinto often would show a paper to illustrate what he
expected in an assignment, but had no recall of such a display concerning the beach
assignment.

K. D. stated that Pinto held up a composition with an attached picture which
evoked a comment from a male pupil, but had no recall of the substance of the comment.

D. R. testified that Pinto showed a composition with an attached picture as an
example of an assignment. One boy, who went to Pinto's desk to look at the picture,
responded by saying "Wow." She further testified that Pinto remained at his desk and did
not walk around the classroom exhibiting the paper. Her testimony is not consistent with
her response in interrogation on February 26, 1988, wherein she stated that Pinto walked
around showing pictures. In that same response she stated that Pinto invited the guys to
come up to view the pictures. See, P-6, p. 34.

Pinto does not dispute the allegation that he showed a composition with an
attached photo as a demonstration in response to a pupil's inquiry concerning format and
did in fact consent to a request by pwpil J. C. to view the picture, which resulted in an
off-color comment by J. C. Pinto further stated that the photo of W. F. was never
detached from her composition and denies that he ever commented on W. F.'s photo as
being hot or that & composition with an attached personal picture would receive a higher
grade than one with an illustration. He also stated that an attached phote was an option
and not a requirement as an illustration was indeed acceptable.

Counsel for the Boerd successfully attacked Pinto's credibility on this charge in
cross-examination. Pinto had filed a statement under date of March 24, 1988 and was
deposed on June 23, 1988. See, P-19 and P-2i, respectively.
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Pinto testified that he had not indicated a preference for personal or family
pictures, but in P-I9 he indicates he told students he preferred family pictures. He also
testified that compositions were due the day after the unit test, yet this is not clearly
demonatrated in his grade book. See, P-8.

Pinto testified that W. P's. composition with photo was shown to his period $
class to demonstrate format (W. P. was a period 6 pupil). Grades for this assignment were
recorded in Pinto's record book as of October 22 for period 5 and as of October 24 for
period 6. See, P-8,

Pinto testified that he did not recall W. P. requesting a return of her photo.
However, his response in deposition was that she requested her photo and he told her the
compaosition was not yet corrected and that her photo was glued to the composition. Ses,
P-2l. An examination of the photo clearly showed the photo had been stapled to the
compaosition and not glued.

Pinto never clearly explained on the record why it was necessary to demonstrate
the format of a one-pege assignment consisting of 10 sentences using the vocabulary of
the unit with an attached illustration or photo.

A review of all testimonial and documentary evidence as well as the demeanor of
all witnesses must resuit in factual findings related to this charge. The approach to this
task which was utilized in Charge #1 gshall be followed here. The following is my belief as
to what occurred and i3 adopted herein as FINDINGS OF FACT:

Pinto followed his normal procedure of a "composition™ assignment with an
attached illustration or photo at the conclusion of Unit 4 to require pupils to put the
newly learned vocabulary to practical use. Presumably, the illustration or photo was
designed solely to "dress-up" the paper as no explanation of the purpose of this additional
requirement i3 in the record. An inquiry as to format by a 5th period pupil resuited in
Pinto holding up the assignment turned in by a 6th period pupil, W. P,, to exhibit the
format. Pwil J. C. wanted a closer look, and Pinto consented to his request to examine
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the "paper.” J. C. apparently reacted with a sexist remark. J. C.'s motivation is unknown
as he was not called to testify by either party. Pinto did not walk around the classroom
showing the paper and photo, did not pass the picture among pupils and did not detach the
photo from the paper while it was in his possession.

1 FIND that portion of the charge that Pinto required students to submit photos
of themselves at the beach to be untrue, based on my belief that the assignment required
an illustration or a photo, the latter being optional. 1 also FIND to be untrue that the
alleged intention of the assignment was for pupils to depict themselves in bathing suits. |
further FIND that Pinto did not refuse to return the photo to W, F,, but did display the
paper and photo of W. F, to all students, not exclusively male students. I also FIND the
allegation that Pinto made an unprofessional comment about the photo of W. F. to be
untrue. | do FIND to be TRUE however, that Pinto exercised poor judgment in allowing
pupil 4. C. to make a close snd personal assessment of the photo of W. F., and that portion
of the charge which alleges Pinto's disregard for the privacy of W. F., unprofessionalism
and conduct unbecoming a teacher. [ therefore CONCLUDE the third charge to be
partially TRUE.

FOURTH CHARGE

NOTWITHSTANDING SPECIFIC DIRECTIONS FROM HIS
PRINCIPAL TO REFRAIN FROM QUESTIONING TWO STUDENTS, S.
A. AND H. 8., ABOUT ALLEGATIONS REGARDING ANTI-SEMITIC
STATEMENTS IN CLASS, GIOVANNI PINTO CONFRONTED H. 5.,
THEN A STUDENT IN HIS CLASS, REGARDING SUCH
ALLEGATIONS ON THE FOLLOWING DAY AND ATTEMPTED TO
PERSUADE H. 5. TO DROP HER COMPLAINTS., HE ALSO MADE
THREATS TO RETALIATE AGAINST 8. A. AND ADVISED H. 8. TO
WARN S.A. THAT SHE RISKED BEING "THROWN OUT" OF THE
CLASS. SUCH CONDUCT CONSTITUTED DIRECT
INSUBORDINATION, ATTEMPTED INTIMIDATION OF STUDENTS,
AND AS SUCH CONDUCT UNBECOMING A TEACHING STAFF
MEMBER.

~17~-
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Principal Keezer conferred with Pinto in the presence of Laux and Palubniak on
February 17 to discuss his alleged anti-Semitic comments on February 5, which Pinto
denied. Keezer stated he identified the pupil accusers as H. S. and S. A. and showed Pinto
their statements (P-2 and P-3). The principal testified fucther that he directed Pinto not
to communicate with either pupil under any circumstances.

H. S. testified that Pinto conferred with her on February I8 and told her the
allegations of anti-Semitic comments were a big misunderstanding. She further stated
that Pinto told her to tell S. A. to stop interrupting his class or he would talk to her
guidance counselor to have her removed from class.

It is undisputed that Pinto did confer with H. S. after the February 17 conference
concerning his alleged conduct on February 5. It is also undisputed that Pinto discussed
the conduct of pupil S.A. with H.S. and indicated that continued distruptive behavior by S.
A. in his Spanish I class might result in a referral to her guidance counselor for removal
from class.

Pinto contends that he did not hear any directive from his principal not to confer
with H.S. or 5.A. concerning the February 5 allegations. Although Laux testified the
principal did issue such a directive, Pinto states that Palubniak, who attended the
February 17 conference with him as a Montville Education Association representative,
could not or would not testify in this matter as he is now part of management.

1 cannot believe that it did not occur to Pinto to subpoena Palubniak to appear.
Pinto's prejudgment that Palubniak would perjure himself under cath because he now holds
some administrative position and/or is & part of management is not perceived to have
merit herein.

| FIND that Pinto conferred with H.S. in utter disregard of the principal's
direetive. I further FIND that Pinto did in fact attempt to intimidate pupil 5.A., through
H.5., regardless of whether such attempt was intended or inadvertent.

I CONCLUDR that Charge ¥4 is TRUE.

~18~
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FIFTH CHARGE

BY LETTER DATED FEBRUARY 25, 1988, THE BOARD
DIRECTED GIOVANNI PINTO TO COOPERATE WITH ITS
INVESTIGATION OF THE INCIDENTS ALLEGED IN THE FIRST
THROUGH THIRD CHARGES BY GIVING A SWORN STATEMENT
REGARDING THESE ALLEGATIONS. GIOVANNI PINTO REFUSED
TO DO SO. THIS CONDUCT SERVED TO IMPEDE THE BOARD'S
INVESTIGATION AND CONSTITUTES INSUBORDINATION.

The facts concerning this charge are stipulated and were admitted as an
evidentiary document. See, J-1.

The Board's command, incorporated in a letter under date of February 25, 1988
from Board counsel to counsel for Pinto (attached to J-1), was for Pinto's appearance "for
the purpose of giving a sworn statement . . . " related to his alleged classroom conduct on
February 5, 1988. That letter also incorporated a requirement for Pinto to give a sworn
statement regarding other allegations since incorporated in other charges and also
indicated that a refusal by Pinto to do so would "be deemed insubordinate and will subject
himself to tenure charges."

A second letter sent by Board counsel to counsel for Pinto under date of March
2, 1988 (also attached to J-1), indicated that the Board would attach a negative inference
to Pinto's refusal to respond to the Board's demand dated six days previous.

1t is noted that the statement of charges by prineipal Keezer is dated March 8,
1988 and the Certification of Determination by the Board is dated April 12, 1988, which

was filed with the Commissioner on April 14, 1988.

Notwithstanding that Pinto filed a statement of evidence under date of March
24, 1988 (P-19) and appears to have been cooperative in conference appearances, there is
no statutory requirement for a tenured teaching staff member to appear before the Board
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or give a sworn statement. See, Ott v. Board of Eduecation of Hamilton Township, 160 N.J.
Super. 333 (App. Div. 1978).

The regulatory scheme provides an opportunity for the tenured employee to
submiit a written statement of position and a written statement of evidence, which, if
exercised, shall be executed under cath within 15 days of receipt of the tenure charges.
See, RJ.A.C. 6:24-5.1(b)3.

I FIND the Board's direction to be ultra vires and CONCLUDRE, therefore, that
Charge #5 shall be and is hereby DISMISSED.

SIXTH CHARGE

IN OR ABOUT MAY 1986 AND IN OR ABOUT SEPTEMBER
1986, GIOVANN! PINTO DEMONSTRATED CONDUCT
UNBECOMING A TEACHING STAFF MEMBER BY FAILING TO
FORMALLY EVALUATE HIS STUDENTS ON A REGULAR BASIS
AND BY ASSIGNING GRADES ON PUPIL ASSIGNMENTS WITHOUT
HAVING ADEQUATELY REVIEWED OR CORRECTED SUCH
ASSIGNMENTS. BY WAY OF EXAMPLE, AND NOT BY WAY OF
LIMITATION, GIOVANNI PINTO AWARDED PUPILS A GRADE OF
"A" ON PROJECTS WHICH CONTAINED NUMEROUS SPELLING
AND GRAMMATICAL ERRORS. HE ALSO FAILED TO RECORD
GRADES REVIEWED BY STUDENTS IN HIS CLASSES. THIS
CONDUCT WAS DIRECTLY CONTRARY TO THE REQUIREMENTS
IMPOSED UPON TEACHING STAFF MEMBERS IN THE MONTVILLE
SCHOOLS.

Respondent made application to dismiss this charge at the conclusion of the
Board's case on the ground of procedural deficiency in violation of N.J.S.A. 18A:6-12. The

Motion was GRANTED after oral argument and Charge #6 was DISMISSED. See, 6T, pp.
49-53.
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SEVENTH CHARGE

ON OR ABOUT DECEMBER 18, 1986, DURING A POST-
EVALUATION CONFERENCE WITH HIS IMMEDIATE SUPERVISOR,
MARIANNE LAUX, GIOVANNI PINTO RESPONDED TO CONCERNS
RAISED BY MS. LAUX RELATIVE TO HIS TEACHING
PERFORMANCE WITH STATEMENTS THAT WERE SEXIST,
DISRESPECTFUL AND INSUBORDINATE. BY WAY OF EXAMPLE,
AND NOT BY WAY OF LIMITATION, GIOVANNI PINTO SUGGESTED
THAT AT THE TIME MS. LAUX COMPLETED THE EVALUATION
SHE WAS "SUFFERING FROM P.M.S, (PREMENSTRUAL
SYNDROME)" THIS CONDUCT BY GIOVANNI PINTO WAS
UNPROFESSIONAL AND CONSTITUTED CONDUCT UNBECOMING
A TEACHING STAFF MEMBER.

Swpervisor Laux testified that a post-evaluation conference was held with Pinto
at 7:35 a.m. on December 18, 1986, which related to her summary report of December 3,
1986, and presumably her observation reports of October 10, 1986 and November 21, 1986,
See, P-9. She stated that P-9 covers the period from March 1986 to December 1986, but
no evaluative documents for the period from March 1986 until October 10, 1388 were
incorporated in P-9.

Laux further testified that Pinto was displeased with her evaluation of his
performance, demanded changes, and threatened action by the N.J.E.A. She also stated
that Pinto indicated that she must have been suffering from P.M.S. (premenstrual
syndrome} at the time she completed the evaluation.

Laux said she brought the matter to the attention of principal Keezer and filed a
grievance with the affirmative action officer. Laux advised Pinto in a memo on that
same date that his attitude would be reflacted in his next evaluation. See, P-10.
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Keezer testified that Pinto denied the P.M.S. statement at the grievande hearing
and the matter was resolved with Pinto's apology "for any comments I may have made
that may be misconstrued as sexist.” See, P-ll.

Pinto testified that he did not make the alleged P.M.S. statement to Laux, but
stated in his June 23, 1988 deposition that, although denying he made such a statement, he
did "not think I said that. 1 was too upset to remember what I seid to every detail.” See,
P-21, p.130, line 21.

An examination of the disputed evaluation revesls 19 checked areas, 16 of which
were satisfactory, | needed improvement, and 2 were unsatisfactory. The attached
observation reports by Laux for October 10, 1986 and November 21, 1986 were largely
commendable. Pinto contended Laux was biased in her evaluation, but did not respond to
an inquiry by the undersigned to draw a nexus between his contention and the substance of
the evaluation.

1 FIND Pinto's apology is not & concession that he made the alleged sexist
remark. Credence is given to supervisor Laux in this instance, however, and I believe
Pinto made the remark notwithstanding that he was unable to recall making it. I
CONCLUDE Charge #7 to be TRUE.

SUMMARY OF FINDINGS

The charges found to be true or pertially true concern Pinto's unprofessionalism
related to his disregard of the privacy to which pupil W. F. was entitled, his confrontation
with pupil H.S. in contravention of the principal's direetive, and his unprofessionalism
related to his sexist remark to his supervisor. It was also found that Pinto failed to
exercise his discretionary authority to redirect his pupils’ efforts to their Spanish

homework assignment on February 5, 1983 and to cease the escalating non-Spanish
dialogue.

Qe
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ARGUMENTS OF COUNSEL

The contentions of counsel incorporated in their briefs on each charge were
considered in the process of record review and [act finding. The Board's sumimary seeks a
determination that its burden of proof has been met on all charges and a dismissal of
Pinto from his tenured position. Counsel for Pinto characterizes her client as a teacher
who has conducted himself properly and professionally at all times and seeks dismissal of
all eharges and the reinstatement of Pinto with remuneration of salary and emoluments
lost and increment restoration.

DISCUSSION

it is obvious from my findings that 1 do not concur with all contentions of either
counsel.

The genesis of this controversy was a teacher's weekend homework assignment
and a responding protest by a single pupil which generated dialogue the teacher did not
control. The restatements of this dialogue by some class members, although many were
not factual, created considerable school-wide and community interest. The filing of
tenure charges by the principal may have resulted from the latter, as principal Keezer
testified that the Rabbi and adult citizens Bernstein and Kravitz inquired of him as to
what he intended to do about the Pinto incident. It appears that Keezer and the Board
granted full credence to pupil responses to the interrogation by its counsel concerning
Pinto which were negative. )

Public interest in this dispute was indeed heightened by the attention directed by
the media, largely because of the incorporation of allegations of anti-Semitism in Charges
#i and #2. It is for this reason that it must be emphatically stated that the principal issue
herein is the alleged unprofessional conduct of Giovanni Pinto.

The abundance of conflicting testimony adduced during eight days of hearing
from 18 witnesses has contributed to the complexity of the fact-finding process, and a

=23~
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judgment as to the credibility and demeanor of all witnesses is indeed eritical. It is clear
that many of the allegations of the Board are simply not true. It is also just as clear that
the professional conduet of respondent Pinte as a teaching staff member cannot be
deemed to be at the level suggested by his counsel.

Pinto has been a teacher of foreign langusges in Montville for approximately
eight years. Nothing in the record herein attests to his ineffectiveness as a teacher.
Charges 6 and 7 involved matters during the 1986-87 school year that did not result in any
meaningful diseiplinary action. Charge 2 incorporates an annual activity practiced by
Pinto with approval for eight years. Charge #3 also incorporates a continuing practice at
the end of each unit, but also incorporates the exercise of poor judgment by the teacher.
The remaining issues evolve from the principal’s charge relating to Pinto's Spanish { period
5 class on February 5, 1988, ‘

Counsel for the Board succeeded in tainting Pinto's credibility through vigorous
cross-examination. This was done by comparing Pinto's testimony at hearing with
responses he gave at deposition as well as in his statement of evidence and narcative (P-
18 and P-19). Pinto's tension on the witness stand was certainly noticeable. He had
difficulty distinguishing between a response of denial and one of no recall
Notwithstanding the trauma resulting from the focus of these proceedings and the risk of

dismissal, Pinto must nevertheless be held responsible for the fact that his credibility was
found lacking.

1 do not believe Pinto is an anti-Semite or a bigot. I do believe he exercises poor
judgment in making capricious utterances.

CONCLUSIONS OF LAW

The statutory penalty to be imposed when tenure charges are found to be true is
dismissal or a reduction in salsry if either is deemed to be warranted. Counsel have made
references to case law in their briefs, which are incorporated herein by reference and will
not be repeated here. It cannot be argued that penalties relate to the circumstances in

-24-
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each case, vary considerably, and depend largely on the judgment made as to how the
conduct of a teaching staff member is measured in relation to an expected standard of
conduet.

What penalty, if any, is appropriate in this instance?

Giovanni Pinto is a teacher of foreign languages who has been employed by the
Montville Board of Education for about eight years. His performance in that position has
been assessed as generally effective and no serious shortcomings were noted that were not
rectified, that is until February 5, 1988. On that date, Pinto found himself trapped in a
tangential dialogue on a subject foreign to the teaching of Spanish and did not exercise
good judgment by asserting his authority to divert pupil attention back to a homework
assignment that was being protested. The ensuing litigation exposed other instances
wherein Pinto did not exercise good judgment and revealed utterances made by him for
which he should not be excused.

The conduet exhibited by Pinto does not measure up to a standard reasonably
expected, and improvement is indeed in order. However, [ do not FIND such conduct to be
so far below such an expected standard to warrant his dismissal and forfeiture of tenure.
Such a penalty would indeed be too harsh under the circumstances herein. Pinte must
nevertheless be impressed with the need to exercise good judgment and have genuine
concern and respect for the sensitive feelings of his pupils, peers, and administrators.

[ FIND that Pinto has not met his burden of proof by a preponderance of credible
evidence that the Board's incremental withholding action was without a rational basis, and
that the affirmation of the Board's withholding of the salary increment(s) of Giovanni
Pinto for the 1982-89 school year shall be an appropriate penaity to be imposed. Kopera v.
West Orange Bd. of Ed., 60 N.J. Super. 288 (App. Div. 1960)

I CONCLUDR, therefore, that Giovanni Pinto shall be reinstated to his position
as a tenured teaching staff member and shall be compensated for salary lost during his
suspension at the annual salary rate he received in 1987-88. Such compensation shail be

- G
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mitigated by any other earnings during the period of suspension without pay. All
emoluments lost during his period of suspension shall be restored. IT I3 SO ORDERED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Commissioner Saul
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision in accordence with

N.J.3.A. 52:14B-10.

I hereby FILE this Initial Decision with Saul Cooperman for consideration.

/0 44.,_44_ Vol 4
DATE
/ %{/ff‘

-

WARD R. YOU d/

Receipt Acknowledged:

, [2‘”“:;. s

DATE

HOV 16 1908

DEPARTMENT OF EDUCATION

DATE

g/e

POR OFFICE OF ADMINISTRATIVE LAW 7

P £, 3

190




You are viewing an archived copy from the New Jersey State Library.

IN THE MATTER OF THE TENURE
HEARING OF GIOVANNI PINTO, : COMMISSIONER OF EDUCATION

SCHOOL DISTRICT OF THE TOWNSHIP DECISION
OF MONTVILLE, MORRIS COUNTY.

The record of this matter including the initial decision
rendered by the 0ffice of Administrative Law, hag been reviewed by
the Commissioner.

Those exceptions to the initial decision filed by the
respective parties, as well as respondent's reply to the Board's
exceptions, have been filed with the Commissioner in compliance with
the applicable provisions of N.J.A.C. 1:1-18.4.

Seven exceptions to the findings and conclusions in the
initial decision were filed by the Board:

EXCEPTION ONE

The Board Takes Exception To The A.L.J.'s
Findings OFf Fact Relative To Charge One. In
Dismisging Charge One, The Administrative Law
Judge Either Misconstrued Or Ignored Significant
Testimony And Other Evidence Which Plainly
Reflected That Pinto Was Guilty Of Unbecoming
Conduct In The Manner In Which He Conducted His
Spanish I Class On February 5, 1988.

(Board's Exceptions, at p. 1)

EXCEPTION TWO

The Administrative Law Judge, While Professing To
Find Pinto Unbelievable, Incredible And Guilty of
Misconduct In Various Charges, Accepted His
Version of the Facts Relating To Charge One and
Thereby Rejected The Testimony of Credible
Witnesses. The Administrative Law Judge Also
Gave No Weight To The Fact That Pinto, To This
Day, Refuses To Acknowledge That He Deviated From
Appropriate Classroom Procedures Or Conduct In
The Manner In Which He Dealt With His Classes.

’ (Id., at p. 20
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[EXCEPTION] THREE

The Findings And Recommendations Of The Adminis-
trative Law Judge With Regard To Charge Two Which
Are Not Supported By The Record, Or By Evidence
Submitted. In Fact, This Charge Was Established
By Testimony At The Hearing Including That Given
By Pinto Himself. (Id., at p. 24)

EXCEPTION FQUR

No Public Teacher Has Immunity, As A Matter Of
Law, From Giving A Sworn 0Oral Statement Under
Qath Which Is Reasonably Requested By A Board of
Education In Connection With A Responsible
Investigation of Allegations Of A Non-Criminal
Nature Made Against A Teacher. (Id.., at p. 29)

EXCEPTION FIVE

The Administrative Law Judge's Findings Were
Inconsistent Especially With Regard To Charges
One and Two. On The One Hand, The Administrative
Law Judge Commented On Pinto's Lack of Credi-
bility and Found That He Exerciges "Poor Judg-
ment” In Making Capricious Utterances: Yet, On
The Other Hand, The Administrative Law Judge
Fully Accepted Pinto's Versions and Actions As
Being Professional. (Id.. at p. 32)

EXCEPTION SIX

The Penalty Recommended By the A.L.J., Merely A
Salary Increment, Is Utterly Inappropriate Given
The Conduct of Pinto As Demonstrated In The
Record. Pinto Should Be Dismissed ¥From Hig
Employment With The Board. (Id.. at p. 34)

EXCEPTION SEVEN

The Administrative Law Judge's Summary Dismissal
of Charge Six At The End of The Board's Proofs
Was Improper. There Were Issues of Fact Which
Should Have Been Determined By The Administrative
Law Judge Regarding Charge Six Which Should Have
Awaited The End Of The Case And The Initial
Decision. Consequently The Recommendation To
Dismiss Charge Six Should Be Reversed.

(Id.. at p. 35)
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It is observed that the above-cited Board exceptions relate
to the following tenure charges:

Exceptionsg One, Two and Five - Charge 1
Exceptions Three and Five - Charge 2
Exception Four -~ Charge 5

Exception Seven - Charge 6

Exception Six does not relate to any specific tenure
charge, but rather it represents the Board's objection to the
penalty recommended by the ALJ to be imposed upon respondent.

For the record the references to be made to the transcripts
of the testimony adduced at the hearing conducted in this matter are
designated by the Commissioner as follows:

1T (August 17, 1988) ST (September 8, 1988)
2T (August 18, 1988) 6T (September 9, 1988)
3T (August 22, 1988) 7T (September 14, 1988)
4T (September 6, 1988) 8T (September 15, 1988).

All of the exceptions filed by the parties and those
replies to exceptions. filed by respondent are noted by the Commis-
sioner and incorporated by reference herein. A summary of the
respective positions taken by the parties to the findings and
conclusions by the ALJ to the tenure charges is addressed in
pertinent part below.

CHARGE 1
The Board complaing that the ALJ, in many instances,
misconstrued, twisted or omitted critical testimony and other
evidence which adversely reflected upon respondent which
demonstrated his unprofessional conduct related to the incident that
occurred in his 5th period Spanish class on February 5, 1988.

In support of its contention, the Board relies on portions
of the testimony and prior sgtatements under oath adduced from
certain pupil witnesses who testified at the hearings in this
matter. (E.V., B.G., P.Y., S.A., J.I., H.B., H.S., W.B., K.W. and
D.R.)

The Board maintaing that there is sufficient credible
evidence in the record which was adduced from the above-named pupil
witnesses which is also supplemented by the testimony of other
witnesses, to establish respondent's guilt with regard to tenure
Charge 1.

The Board c¢laims that the following remarks or behavior
were attributed to respondent involving the incident that oc¢curred
in his Spanish I class on February 5, 1988:

193



You are viewing an archived copy from the New Jersey State Library.
1. Mr. Pinto acted as if he didn't know what
his pupils were talking about when they made
comments to him about the Holocaust or the
reasons why the Jews in Furope came to

America for a better life. (E.V. - 2T65:5
to 20)
2. As a result of this behavior by respondent

many of his pupils thought he was ‘'‘crazy”
because he acted as if he didn't believe
them. (E.V. - 2T68:19)

(D.R.'s Sworn Statement, P-6 at p. 31)

3. Respondent said that the Holocaust 'wasn't
as bad.” (B.G. - 2T101:7 to 15)

4. Respondent said that the Holocaust was a
"myth'* (P.Y.'s Sworn Statement, P-6 at
p. 44) (5.A. -~ 3T30:17; J.I. - 4T92:3 to 14)

5. Respondent told S$.A. that her grandfather,
who was Jewish, could have gotten an educa-
tion in Rugsia if he really wanted to.

(S.L. - 5T47:19)

The Board also points out that respondent’'s immediate
supervisor (Marianne Laux) and a fellow teacher (Janet D'Innocenzio)
asked respondent what could have occurred on February 5. 1988 to
upset the students in his class, respondent stated that it could be
a remark that he made that there would be no 'refuseniks' in his
class when students refused to do a homework assignment (3T138:5 et
seq.). The Board in objecting to respondent's comment argues as
follows:

***Pinto later testified at hearing that the term
"“refuseniks” does not relate to Jews to his
understanding, but rather generally described
Rugsiang who are denied exit vigas. (7T40/15 et
seq). Curiously, Thowever, Pinto immediately
provided Laux with the names of students who
might be the ones who were c¢oncerned, pinpointing
several Jewish students. (1T45/1).

Later, Pinto wrote an unsgolicited narrative of
the facts surrounding this incident which is
quite enlightening. (P-18). Thig version of the
incident made no reference to comments about
"refuseniks." In this version Pinto recalls that
§.A. indicated to him that people in Russia are
not allowed an education. Pinto confirms that he
disputed S.A.'s belief that her grandmother could
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not get an education in Russia because she was
Jewish. When S5.A. made this point, Pinto asked,
"why?'" and invited the student to ask her rabbi
to provide information on the subject. He
confirmed that one student offered her grand-
mother's experience during the Holocaust as
evidence of discrimination. Pintot's wversion of
the facts is no_less troubling than that of the
students. (Board's Exceptions, at pp. 15-16)

Moreover, the Board relies on the testimony of its expert
witness in asgserting that:

*%*Also, extremely disconcerting to the Board is
the fact that A.L.J. completely ignored the
testimony of Dr. Lawrence Kaplan. Dr. Kaplan,
who was admitted as an expert before the Court in
the field of educational supervision and instruc-
tion as well as an expert on educational dis-
crimination in the Soviet Union, testified that
Pinto's acknowledged statements regarding
discrimination in Russia and education there,
were simply '"factually incorrect.” (4TS52).
(Board's Exceptions, at p. 16)

The Board in rejecting the ALJ's findings further attacks
respondent's credibility and insensitiveness as a professional
teacher by way of the following:

**%the record reflects that at the first faculty
meeting of the 1987-1988 schoel year, after
teachers were advised by Dr. Keezer to be sensi-
tive to religious holidays in assigning tests#»»,
Pinto rose and suggested that such sensitivity
would constitute *pandering” to '"certain™ ethnic
groups, obviously referring to Jewish people.
This insengitive and inappropriate remark shocked
and insulted many of the staff members present at
the time. (8T14/24 to 8T15/3).

Consistent with Pinto's lack of credibility
throughout his testimony, at the hearing he
denied making such comments (7T112/11), despite
the fact that his principal, his supervisor, and
a colleague all confirmed that he made the
remark. (8T7/18, 8T13/19, 8T20/3).

(Board's Exceptions, at pp. 17-18)

And,
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[Respondent's] strange personal beliefs, while
not directly in issue in the case, are evidential
of hig credibility in regard to the events in the
class. In his deposition he opined that Jews in
the Soviet Union are frustrated bhecause they
cannot exercise their 'commercial instincts” due
to the socialist economy of the Soviet Union.
(P-21 DT106-12). (Id., at p. 23

In concluding its exceptions with regard to Charge 1 the
Board maintains that

##*%xThe records (sic) sadly shows that Pinto has
no understanding of the impact of his words and
conduct upon others. He does not apologize for
any of these matters; rather, he rationalizes and
blames others for his predicament. Indeed, he
blames the students for his own lack of class
control; his supervisors for misquoting his
sexist statements; the Board for conspiring to
bring charges against him.

A fair reading of the evidence listed in coanec-
tion with Charge One compels the finding that
Pinto is guilty of far more than just '"allowing
the students to digress.”

(Id.>

Respondent, in reply to the Board's exceptions to Charge 1,
maintains that the two guiding principles that the Commissioner is
required to follow in considering this charge, as well as the other
charges which involve pupil witnesses. are as follows:

1. The board of education has the burden of
proving that the tenure charge ig true by a
preponderance of credible evidence.

2. The testimony of young pupils must be viewed
with a2 great deal of caution,

(Board's  Exceptions, at pp. 4-5, citations

omitted)

Respondent argues that a review of the testimony will show
that the issue of the Jewish Holocaust was, in fact, raised in hig
class on February 5, 1988. However, it was not raised by him but
rather by certain pupils in an attempt to disrupt classroom activity
and to distract the class from its proper topic, Spanish.

Respondent further maintains that the record will show that
on that date his classroom became chaotic with pupils shouting and
talking at once and that no two witnesses gave the same account of
what happened on the day in question.
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In maintaining his innocence with respect to <Charge 1,
respondent essentially relies on the testimony of many of those
pupils upon whom the Board relied in its exceptions. However, the
portions of the tegtimony c¢ited by respondent in his reply is
conflicting or reveals the uncertainty each of these pupils had
regarding what actually occurred on February 5, 1988, and who was
responsible for making the offensive remarks which form the basis of
the allegations contained in Charge 1.

In addition to the testimony of those pupils who testified
on behalf of the Board at the hearing as to what took place in his
classroom on February 5, 1988, respondent points out that the ALJ
was also confronted with the opposing testimony of those pupils who
testified on his behalf, respondent's testimony and the testimony of
one of his fellow teachers. In this regard respondent relies on the
record and comments as follows:

In evaluating the testimony of the students, it
is important to understand that after this
incident, rumors spread very quickly through the
school that Pinto had said the Holocaust was a
myth. Janet D'Innocenzio, a foreign language
teacher, testified on behalf of the Board of
Education that within two school days after the
incident in Pinto's class, two freshmen in her
study hall, M.S5. and A.R., asked her who was the
teacher who was being fired for saying that the
Holocaust was a myth. (3T131-132).

D'Innocenzio indicated that M.S. did not even
take foreign languages (3T135) and that A.R. was
not in Pinto's class (3T135). Thus it can be
seen that within two school days, rumors had
spread through the school that Pinto was going to
be fired for saying the Holocaust was a myth.
Students were spreading this rumor at a time when
the administration was not even aware of the
charges against Pinto. It wag only after
D'Innocenzio received this information that she
informed Marianne Laux, Foreign Languages Super-
visor, who in turn informed Clifford Keezer,
Principal of the Montville High School.

If students who were not in a foreign language
class or did not have Pinto for a teacher already
believed Pinto had said the Holocaust was a myth
by Tuesday morning after the Friday incident, how
could students who were present in the class
avoid interpreting what took place in the class
in light of comments of everyone afterwards? It
should be noted that student after student testi-
fied that after the class students Kkept making
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comments about how they could not believe that
Pinto had said that the Holocaust wag myth.
(2789, 2T103-104, 3T10, 3T20-21, 3T37, 3T64,
3Til4, 4T112, 6T26, 5T4l, 5T54).

Certainly many of: the students looked back on the
confusion of the February 5 class in light of the
rumors sweeping the school, formed an impression
that Pinto must have said the Holocaust was a
myth and then came out with their rather
equivocal testimony at the hearing in this
matter, because they were unable to fully
factually substantiate that charge, and were thus
left to state that they reached the conclusion
based upon the way he was acting, rather than
upon his actual words. This attempt by students
to interpret what occurred in the classroom in
terms of rumorg spread after the fact accounts
for why student witnesses gave varying accounts
of what happened, and varying explanations as to
why they believed Pinto felt the Holocaust was a
myth.
(Respondent's Reply Exceptionsg, at pp. 12-13)

In support of his position, respondent points to the testi-
mony of pupil witnesses, S.A. and H.S., who testified on behalf of
the Board, in which they stated a desire to get him fired from
employment. (H.S. - 4T129) (S.A. - 4T130, 4T1S53)

Respondent also takes issue with the position advanced by
the Board with regard to what it congiders his inappropriate
comments to the effect that Jews had equal access to educational
opportunities in the Soviet Union. He challenges the testimony of
his principal, Clifford Keezer, who characterized his comments as
being factually incorrect. (1T38-39) Respondent relies upon the
testimony of the Board's own expert witness, Dr. Lawrence Kaplan, in
rejecting the high school principal's testimony in this regard:

***Significantly, the expert witness for the
Board of Education, Dr. Lawrence Kaplan, testi-
fied that in fact hard data was severely lacking
on the issue of whether or not Jews had equal
access to education in the Soviet Union (4T62)
and that in a study of E.R.I.C., a computer data
base, Kaplan had only been able to find two
studies, both of questionable methodology,
dealing with this issue. (4T6l1). If Kaplan, an
expert who indicated that he had done extensive
study on the subject of Jews in the Soviet Union,
was able to find no hard data and only two flawed
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studies containing soft data on the issue, how
was Pinto, calling only on his general knowledge
to know other than that which he had learned from
his own personal readings and his observations in
the media that a large number of Rugsian Jews who
immigrate to this country had achieved excellence
in all fields of endeavor, including the arts,
sciences and other intellectual areas. It is
hard to imagine that Pinto could have been held
to have said something factually inaccurate and
inappropriate when the expert for the Board of
Education could not provide data to show that
Pinto was inaccurate.

(Id., at pp. 16-17)

Respondent alsc rejects the Board's attempt to incorporate
under Charge 1 a statement he made in his deposition taken by Board
counsel, not in school, not in front of pupils or to the public, in
which he expressed his personal opinion, that Jews in the Soviet
Union feel frustrated because they cannot exercise the commercial
instinct."

For all of the forgoing reasons set forth above and those
incorporated by reference in his reply to the Board's exceptions,
respondent maintains that the ALJ properly concluded that the Board
did not substantiate by virtue of the evidence that it submitted in
support of Charge 1 that he in any way conducted himself in a manner
unbecoming a tenured teacher.

CHARGE 2

The Board maintains that the testimony of J.I. (4T83:16 to
23y, K.W. (5T82:6 to 10), D.R., (6T17:12), H.B. (4T125:11), as well
as respondent's own testimony {(P-Z1 DT41-46) (7T185:23), confirms
the fact that he left no option open to his Jewish pupils to make a
Hanukkah card rather than a Christmas card in order to satisfy their
class assignment given in Spanigsh I class peried 5 on or about
December 1987. As an example of respondent's lack of credibility
with respect to Charge 2, the Board in its exceptions maintaing in

pertinent part:

***Pinto further unsuccessfully attempted to
extricate himself from the charge against him at
hearing by asserting that '"holiday cards"” were
the assignment. In support of this asgsertion,
each student was asked on cross examination
whether phrases other than Feliz Navidad (Merry
Christmag) were offered as options. Several
confirmed that Pinto had additionally written
Happy New Year on the blackboard. This testimony
in no way reflects that the Board failed to prove

199



You are viewing an archived copy from the New Jersey State Library.

the Second Charge against Pinto. Indeed, the
following testimony on cross examination confirms
the attitude with which Pinto approached this
assignment:

Q. Hanukkah cards weren't the assignment,
Christmas cards were the assignment, right?

A. Holiday cards. They had a choice. they
didn't have to do--

Q. You perceived it as holiday cards. Am I
right? What holiday?

A. You might have a point there.
Q. Isn't that right?
A. Yes. (7T187/15 to 188/9).

Indeed, Pinto still does not understand what he
should have done to appropriately handle thig
request by his pupils. In exasperation on cross
examination he stated, 'what was I to do, stop
the classg?" (87192/4). Indeed, how easy it
would have been for Pinto to have simply written
a Spanish tranglation for '"Happy Hanukkah'™ on the
board. Alternatively, he could have easily
provided an alternative asgignment to any student
who objected to his “holiday" «cards on any
grounds of personal belief. He could have
avoided this entire controversy and would have
thereby avoided the Second Charge against him.
Plainly, the truth of the Second Charge has been
proven by a preponderance of the credible
evidence. (Id., at 28-29)

Regspondent in his reply to this charge maintains that all
of the testimony given by the witnesses supports his contention as
well as the ALJ's finding that pupils were given an option as to
what typg of card they could make - a Christmas card or a Happy New
Year card.

Respondent contends that not one pupil testified that
he/she found making a Happy New Year card offensive In doing so.
respondent maintains that he did in fact provide his pupils in
Spanish I class with an opportunity to make a nonsectarian card
congistent with the Board's policy as testified by his principal
?{ilﬁggzer, {1T74) and his immediate supervisor, Marianne Laux,
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Respondent firmly maintains that neither of his superiors
articulated a policy which required him to provide a particular
alternative to a Christmas card, nor had they testified that a Happy
New Year card was an unacceptable alternative to a Christmas card.

CHARGE 5

The Board maintains that the ALJ erred in dismissing this
charge inasmuch as it insists it had the right, pursuant to N.J.§.A.
18A:11-1 et seq., to require any of its employees to give oral
statements under oath during an investigation. However, the
absolute progceription imposed by the ALJ is erroneous and only
serves to restrict the Board in such matters. The Board distin-
guishes these circumstances from Qtt v. Hamilton Township, 160 N.J.
Super. 333 (App. Div. 1978) as authority immunizing a teacher from
giving a sworn statement. The QOtt case was a criminal case which
involved the pogsibility of c¢riminal liability attaching to the
teacher and, according to the Board, should not have been relied
upon by the ALJ herein.

Respondent rejects the Board's argument and further main-
tairs that 1its allegation against him in Charge 5 is incorrect as
confirmed in the Joint Stipulation of Counsel (J-1) submitted in the
record. Respondent maintains that he was willing to provide the
Board with an affidavit which it refused and demanded that he submit
to a deposition. Moreover, respondent claims that he cooperated
with the Board authorities throughout the course of its investiga-
tion. Respondent submitg that there was no basis for the Board to
require him to accede to a deposition before Board counsel in order
to enable the Board to investigate charges against him.

CHARGE 6

The Board excepts to the ALJ's dismissal of this charge as
being procedurally defective. It is claimed that the ALJ, by virtue
of hig construing this charge to be inefficiency and requiring prior
ninety day notice of the specific inefficiencies to be given to
respondent before such charge could be certified, N.J.S.A. 18A:6-12,
made this finding prematurely. The Board contends that the ALJ's
determination ghould not have been made on this charge until the
complete close of all testimony which would thereby afford the
Commissioner a complete record and without such he cannot render an

appropriate decision.

To this exception respondent replies as follows in
supporting the ALJ's determination:

The rules of the Office of Administrative Law
provide summary decigion may be granted when
"there is no genuine issue as to any material
fact challenged and that the moving party is
entitled to prevail as a matter of law."

N.J.A.C. 1:1-12.5(b).
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The Petitioner objects to this decision because
they submit that there should be a complete
record in regard to this charge (Petiticner's
Exception, pages 35-36). It is noteworthy that
the Petitioner does not contend that the Admini-
strative Law Judge erred as a matter of law.

It is not surprising that the Petitioner is
unable to advance any authority, whether statu-
tory, regulatory or cage law, for its unique
proposition that if a Board of Education cannot
prove the charges in a tenure charge, the Respon-
dent employee should be forced to go ahead and
testify on those charges nonetheless.
(Respondent's Reply Exceptions, at p. 28)

Respondent on the other hand has filed exceptions to the
ALJ's findings and conclusions with regard to Tenure Charges 3, 4
and 7.

CHARGE 3

Respondent excepts to that portion of the ALJ's findings
which holds that he exercised poor judgment in allowing the pupil,
J.C., to make a close personal assessment of the photo of the female
pupil, W.F., attached to her composition, and that portion of the
tenure charge in which the ALJ finds to be true that he showed a
disregard for W.F.'s privacy, thereby constituting unprofessionalism
and conduct unbecoming a teacher. In support of his contention
respondent complains that:

In effect, the Administrative Law Judge is
requiring that the Respondent second guess the
reason the student requested to see a Ccomposi-
tion. How was the Respondent to know that the
male student involved was asking to see the
composition for the gole purpose of making a
remark about the photograph attached to the
composition? The Administrative Law Judge is
faulting the Respondent for the comment of the
student, although the Administrative Law Judge
cannot in any way justify the conclusion that the
Respondent should in some way have anticipated
the student's remark.

The conclusion of the Administrative Law Judge
that the Respondent acted incorrectly by showing
the composition with W.F.'s photograph attached
to J.C. is improper, as there was no way that the
Respondent could have anticipated J.C.'s reaction
to the photograph.

(Respondent's Exceptions, at pp. 13-14)
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CHARGE 4

Respondent submits that the allegations in this charge must
be dismissed as it has not been proven by the Board that he was
aware of the admonition given to him by his principal not to discuss
the incidents of February 5, 1988 with his pupils. Respondent main-
tains that the record establishes when he attended the meeting with
his principal, Dr. Keezer, his immediate supervisor, Marianne Laux,
and his representative, Mr. Palubniak, he was extremely distraught
about the ongoing investigation into the events of February 5, and
the accusations which had been made against him. As a result of
these circumstances, respondent claims that he did not recall
Dr. Keezer directing him not to talk with pupils about the incidents
and that his action in talking with the pupil, H.S., may not be
construed as deliberate defiance of an administrative directive.
Respondent admits that in his discussion with H.S. he did mention
that he was concerned about S.A.'s behavior in his classroom and
that he further indicated that he might have to ask the guidance
counselor to remove S.A. from his class if she continued her disrup~
tive behavior. (6T110-111) However, respondent denies that he made
any threat of retaliation against §.A. as set forth in Charge 4.
Moreover, neither S.A. nor H.S5. testified that he made any such
threat to that effect.

CHARGE 7

Respondent argues that this charge arises out of an allega-
tion made by hig supervisor, Marianne Laux, that he asked her if she
wag suffering from PMS when she wrote a negative evaluation of him.
Respondent denies having made this comment to his supervigsor and
stateg further that even if this charge were proven to be true, the
facts in the record show that he apologized for any remarks he may
have made which upset her. This apology was accepted and the affir-
mative action charges were dropped by his supervisor; consequently,
respondent argues that these tenure charges are no longer viable
before the Commissioner and should be dismissed.

COMMISSIONER'S DETERMINATION

The Commissioner has reviewed the respective arguments of
the parties set forth in their exceptions to the findings in the
initial decision including respondent's reply to exceptions. He has
also carefully reviewed the transcripts of the testimony of the
hearing, exhibits in evidence including the prior deposition of
regpondent and the earlier oral statements under oath of certain

pupil witnesses.

The Commissioner is not persuaded by those arguments
advanced by the Board or respondent that the ALJ's findings of fact
with respect to each of the tenure charges enumerated above warrant

reversal.
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More specifically, the Commissioner finds with respect to
Charge 1 that the testimony of those pupil witnesses produced by the
Board and respondent varies and is sufficiently contradictory to the
extent that it fails to establish by a preponderance of credible
evidence that respondent is guilty of the following allegations
contained in Charge l:

1. Respondent advised the pupils in his class that
the Jewish Holocaust never occurred or that the
Jewish Holocaust during World War II was a
"myth."

2. Respondent advised his pupils that there was no
past or present discrimination or persecution of
Jews in European countries.

The quantum of proof required with regard to tenure charges
against a teaching staff member is found in In the Matter of the
Tenure Hearing of Fred Brown, School District of the C(Cit of
Bayonne, 1970 S.L.D, 239 wherein the Commissioner held that:

x**I1t gshould also be noted that in an action such
as this before the Commissioner of Education, it
is not necegsary to prove the charge beyond the
existence of a reasonable doubt as in a c¢riminal
matter. The quantum of proof required herein
does not extend beyond a preponderance of the
credible evidence. After careful examination and
study of all the testimony, the Commissioner
concludes that the credible evidence is
insufficient to support the charge against the
teacher, **x* (at 242}

. The Cognm.issioner’ hereby adopts those findings set forth in
the initial decision as his own.

What remains for the Commissioner to determine is the
appropriateness of the penalty to be imposed upon respondent as the
result of his being found guilty as charged with respect t¢ Tenure
Charge 3 (in part), Charge &4 and Charge 7. It is evident from a
review of the record in this matter that respondent's conduct and
behavior complained of by the Board raises serious questions with
regard to the conduct he exhibited in class toward his pupils on
various occasionsg, his peers on other occasions and with his ability
to maintain control of his c¢lasg in ingstances when his pupils
attempted to digress from their planned clasgroom activities and
homework agsignments.

While it is true that the Board failed to establish respon-
dent's guilt by a preponderance of credible evidence with regpect to
certain of the tenure charges against him, a reading of the tran-
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scripts of the hearing which include regpondent’s testimony and the
review of respondent's deposition in evidence (P-21) reveals that
many of the incidents giving rise to the tenure charges against him
resulted from his lack of sensitivity to and an understanding of the
negative impact that his actions had in generating the disrespect
accorded him by the pupilg in his Spanish I class and the chaotic
classroom climate which resulted from his lack of discretion and
good judgment. In certain of the incidents set forth in this record
the facts clearly reveal that respondent was less than sensitive
with regard to the feelings of his pupils, fellow teachers and his
immediate supervisor which c¢reated an environment of antagonism,
confrontation and disbelief with regard to his ability as a profes-
sional teacher.

The incident which occurred in this Spanish I period 5
class on February 5, 1988, which gave rise to the charge of dis-
crimination and anti-Semitism is but one of the examples of respon-
dent's lack of sensitivity and good judgment which impacted upon his
professional reputation.

Respondent's failure to follow his principal's directive
not to disgcuss the incident of February 5, 1988 with his pupils
pending an investigation of the incident also speaks to the reagons
why he could not get pupils in his Spanish I class on February 5,
1988 to follow the directions he gave for a homework assignment and
why he permitted himself and hig pupils to digress from their
assignment and engage in topics of anti-Semitism and educational
discrimination for which he was ill-prepared to comment upon without
causing emotional turmoil among hig pupils.

A final example of respondent's wunacceptable conduct
relates to the unprofessional and sexist remark he made to his
immediate supervisor on or about December 18, 1986 when he met with
her and objected to her evaluation of him as a teacher.

It is noted that respondent in his exceptions to the
initial decision seeks to persuade the Commissioner that his actions
or reactiong in certain instances were appropriate, unavoidable,
untrue or precipitated by someone other than himself. A careful
reading of the transcripts of respondent's tegtimony and the tran-
script of respondent's deposition esgpecially as it relates to
Charges 3, 4 and 7 is conflicting and casts a reagonable doubt upon
his credibility and upon his willingness to accept responsibility
for his conduct as a tenured teaching staff member. Nowhere in the
record does the Commissioner note any acceptance by respondent that
his own actions were a contributing factor to the tenure charges in
this matter. His wunwillingness or inability to recognize any
responsibility for the consequences of those actions, in the Commis-—
sioner's wview, justifies the findings as contained herein that
regpondent was guilty of conduct unbecoming a teacher.

I
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The Commissioner cannot condone respondent's failure to
conduct himself in a manner which would be a credit to himself as a
professional teacher while at the same time maintaining the respect
of his pupils, his supervisors and fellow teaching staff members.

Moreover, the Commissioner has previously held in In the
Matter of the Tenure Bearing of Jacque L. Sammong, School District

of Black Horse Pike Regional, 1972 §.L.D. 302 1in pertinent part
that:

*xx(T]eachers of this State *** are profesgional
employees to whom the people have entrusted the
care and custody of tens of thousands of school
children with the hope that this trust will
regsult in the maximum educational growth and
development of each individual child. This heavy
duty requires a degree of self-restraint and
controlled behavior rarely requisite to other
types of employment. As one of the most dominant
and influential forces in the lives of the
children, who are compelled to attend the public
schools, the teacher is an enormous force for
improving the public weal. Those who teach do so
by choice, and in this respect the teaching
profegsion is more than a sgimple job: it is a
calling.*** (at 321)

And in Redcay v. State Board of Education, 130 N.J.L. 369 (Sup. Ct.
1943), aff'd 131 N.J.L. 326 (E.& A. 1944) it was held that:

**x(Infitness for a task is best shown by numerous
incidents. Unfitness for a position under a
school system is best evidenced by a series of
incidents. Unfitness to hold a post might be
shown by one incident, if sufficiently flagrant,
but it may also be shown by many incidents.***
(130 N.J.L. at 371)

While the Commigsioner does not deem the behavior of
respondent in the instant matter to be sufficiently flagrant to
warrant his dismigsal, he does consider the gravity of respondent’'s
conduct in connection with thegse tenure charges to be without justi-
fication and unacceptable for a tenured teaching staff member.

Accordingly, the Commigsioner affirms the initial decision
with the above modifications. The Commisgioner further finds the
appropriate penalty to be imposed upon respondent in this matter is
the denial of his salary increment for the 1988-89 school year and
the forfeiture of the 120 days' salary compensation withheld by the
Board as of the date of its certification of tenure charges against
respondent to the Commigssioner (N.J.S5.A 18A:6-14).

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

February 21, 1989
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IN THE MATTER OF THE TENURE

HEARING OF GIOVANNI PINTO, : STATE BOARD OF EDUCATION
SCHOOL DISTRICT OF THE TOWN- : DECISION

SHIP OF MONTVILLE, MORRIS COUNTY.

Decided by the Commissioner of Education, February 21, 1989

For the Petitioner-Appellant, Rand, Algeier, Tosti &
Woodruff (Ellen S. Basgs, Esq., of Counsel)

For the Respondent-Respondent, Klausner, Hunter & Oxfeld
(Nancy Iris Oxfeld, Esq., of Counsel)

On April 12, 1988, the Board of Education of the Township
of Montville (hereinafter ''Board") certified seven charges of
unbecoming conduct and/or insubordination against Giovanni Pinto
(hereinafter "Respondent"), a tenured teacher in the district. The
Bgard8 also acted to withhold Respondent's salary increments for
1988-89.

The certified tenure charges can be summarized as follows:

1. Regpondent made unprofessional and discriminatory
remarks to pupile in his class concerning the persecution of Jews in
Europe prior to and during World War II. These included remarks
that the Holocaust was a 'myth" and that there is and was no
discrimination against or persecution of Jews in Europe.

2. Respondent required Jewish students to prepare
Christian-oriented Christmas cards despite the request by several
students to be excused from the assignment.

3. Respondent required students to submit photographs of
themselves at the beach, which were intended to depict the students
in bathing suits. Respondent refused to return such a photograph of
a female pupil, exhibited it to male students in his classes and
made unprofesgsional comments regarding the photograph.

4. Notwithstanding specific directions from his principal
to refrain from questioning two students, S.A. and H.S5., regarding
allegations of anti-Semitic statements in c¢lass, Respondent
confronted H.S5., then a student in his class, regarding such
allegations and attempted to persuade her to drop her complaints.
He also made threats to retaliate against S$.A. and advised H.S. to
warn §.A. that she risked being "'thrown out"” of the class.
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5. Respondent refused to cooperate with the Board's
investigation of the incidents alleged in the first three charges by
giving a sworn statement regarding those allegations.

6. In or about May and September 1986, Respondent failed
to formally evaluate his students on a regular basis and asgigned
grades on assignments without having adequately reviewed or
corrected such assignments. He also failed to record grades
received by students in his class.

7. During a post-evaluation conference with his immediate
supervisor, Respondent responded to concerns about his teaching
performance with statements that were sgexist, disrespectful and
insubordinate, suggesting to the supervisor that at the time she
completed the evaluation she was ‘“suffering from P.M.S.
(Premenstrual Syndrome)."

On November 10, 1988, an Administrative Law Judge ("ALJ")
found charges 4 and 7 of the certified charges to be true and charge
3 to be partially true. The ALJ found that Respondent had exercised
poor judgment in allowing a student in his Spanish class to make a
close and personal assessment of the photo of a 15-year-old female
student on the beach which she had handed in as part of an
assignment, and that Respondent had disregarded the student's
privacy and exhibited unprofessionalism and c¢onduct unbecoming a
teacher. In addition, the ALJ found that Respondent had, indeed,
conferred with a student involved in the incident alleged in charge
1 "in utter disregard of the principal’s directive" not to do so,
and attempted to intimidate S$.A. The ALJ also found that Respondent
had, in fact, indicated to his supervisor that she must have been
"gsuffering from P.M.5." at the time she completed his evaluation.

While finding that the Board had not met i%ts burden of
proof as to the truth of charge 1, alleging discriminatory remarks
about Jews and the Holocaust, the ALJ found that "Pinto indeed
contributed to the digruption by his failure to effectively assert
his authority as teacher in command of the class to cease the
discussion and divert the attention of his pupils to the homework
assignment.' Initial decision, at 11-12.

Moreover, the ALJ found that Respondent's credibility at
the hearings was ‘lacking.,"” id. at 24, and that Respondent
vexercises poor judgment in making capricious utterances » Id. He
concluded that Respondent’'s conduct "did mnot measure up to a
standard reasonably expected," id. at 25, and that Respondent
"must...be impressed with the need to exercise good judgment and
have genuine concern and respect for the sgensitive feelings of his
pupils, peers and administrators." Id. Despite such findings, the
ALJ recommended that Respondent be reingtated and compensated for
salary lost during his suspension. He did, however, affirm the
Board's action in withholding Respondent's increments for the
1988-89 school year, finding that Respondent had not met his burden
of proof that the action was unreasonable under Kopera v. West

Orange Bd. of Ed., 60 N.J. Super. 288 (App. Div. 1960).
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On February 21, 1989, the Commissioner adopted the findings
of the ALJ on the various tenure charges, but, while agreeing that
dismissal would be too harsh under the circumstances, increased
Respondent's penalty to include demial of his salary increment for
1988~89 and forfeiture of the 120 days' salary withheld by the
Board. The Commissioner found "the gravity of respondent's conduct
in connection with thegse tenure charges to be without justification
and unacceptable for a tenured teaching staff member.”
Commissioner's decision, at 48. In support of the heightened
penalty, the Commisgioner noted:

It ig evident from a review of the record in this
matter that respondent's conduct and behavior
complained of by the board raigses serious
questions with regard to the conduct he exhibited
in class toward his pupils on various occasions,
his peers on other occasions and with his ability
to maintain control of his class in instances
when his pupils attempted to digress from their
planned classroom activities and homework
asgignments.

While it 1is true that the Board failed to
establish respondent’s guilt by a preponderance
of credible evident with respect to certain of
the tenure charges against him, a reading of the
transcripts of the  hearing which include
respondent’s testimony  and the review of
respondent's deposition in evidence (P-21)
reveals that many of the incidents giving rise to
the tenure charges against him resulted from his
lack of sensitivity to and an understanding of
the negative impact that his actions had in
generating the disrespect accorded him by the
pupils in his Spanish I class and the chaotic
clagsroom climate which resulted from his lack of
discretion and good judgment. In certain of the
incidents set <forth im this record the facts
clearly reveal that respondent was less than
sensitive with regard to the feelings of his
pupils, fellow teachers and his immediate
supervisor which <created an environment of
antagonism, confrontation and disbelief with
regard to his ability as a professional teacher.

Id. at 45.

Nowhere in the record does the Commissioner note
any acceptance by respondent that his own actions
were a contributing factor to the tenure charges
in thig matter. His unwillingness or inability
to recognize any responsibility for the conse-~
quences of those actions, in the Commissioner's
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view, justifies the findings as contained herein
that respondent was guilty of conduct unbecoming
a teacher.

Id. at 47.

After a thorough review of the record, we concur with the
Commissioner's findings on the tenure charges and agree that
dismissal is not warranted under the circumstances. We conclude,
however, that, in light of Respondent's conduct, a harsher penalty
is warranted than the 120 days' salary loss and loss of increment
imposed by the Commissgioner.

As the Commissioner recognized, Resgpondent's actions as
found herein demonstrated a profound insensgitivity towards his
students, fellow teachers and supervisors. Respondent not only
disregarded specific instructions from his principal not to discuss
the allegations of discriminatory statements with the students
involved, but, in so doing, threatened to remove one of those
students from the class. In discussing an evaluation of his
performance with his supervisor, Respondent demeaned her with a
disrespectful and sexually derogatory comment, and he demonstrated
an ingensitivity to the student involved in the beach photo
incident. And while the allegation of discriminatory statements in
charge 1 was not demonstrated by a preponderance of credible
evidence, we agree with the Commiggioner's assessment of
Respondent's role with respect to the classroom disturbance over the
igsue of the persecution of Jews in Europe and hig inability to
control his class, thereby contributing to the class disruption and
the ensuing outcry in the community. Nor can we overlcok the ALJ's
finding that Respondent’'s credibility at the hearing was "lacking.”

While unfitness to teach is best demonstrated by a series
of incidents, Redcay v. State Board of Education, 130 N.J.L. 369,
371 (Sup. Ct. 1943), aff'd, 131 N.J.L. 326 (E & A 1944), and
although Respondent's conduct certainly warrants disciplinary
action, we agree with the Commissioner that dismissal is an unduly
harsh penalty to be imposed under the circumstances. See In re
Fulcomer, 93 N.J. Super. 404 (App. Div. 1967),

However, in light of the Respondent's actions, which we
agree amount to conduct unbecoming a teacher, including his failure
to demonstrate the self-restraint and controlled behavior expected
of teachers, we conclude that the appropriate penalty to be imposed

1 We note, in response to the Board's exception to the fact that
we have not specifically addressed its challenge to the
Commiggioner's conclusion on charge 5 of the certified tenure
charges, that insofar as we have affirmed the Commissioner's
determination on each of the individual charges, we do not find it
necegsary to restate his findings and conclusions.
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is the forfeiture of six months' compensa.tiom2 as well as the
loss of his salary increments for the 1988-89 school year.

We, therefore, affirm the decision of the Commissioner as
modified herein with regard to the appropriate penalty. The Board’'s
request for oral argument, which was filed at the time of its
exceptions to the Legal Committee Report, is denied as not necessary
for a fair determination of the case.

Attorney exceptions are noted,
October 4, 1989

2 ye note that the Commissioner ordered that Respondent forfeit
salary withheld during the first 120 days of his suspemsion. As
provided by N.J.S.A. 18A:6~-14, that amount represents loss of pay
for a period of 120 calendar days, which would equal the loss of
four months' salary.
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State of New Jersey
QFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 2905-88
AGENCY DKT. NQ. 42-3/88

NORTH ARLINGTON BOARD OF EDUCATION,
Petitioner,

VINCENT CALABRESE, ASSISTANT

COMMISSIONER OF EDUCATION, NEW

JERSEY DEPARTMENT OF EDUCATION

AND THE DIVISION OF FINANCE,
Respondents.

Glenn T. Leonard, £sq., for petitioner

E. Philip Isaac, Deputy Attorney General, for respondent

{W. Cary Edwards, Attorney General of New Jersey, attorney)

Record Closed: November 14, 1988 Decided: December 14, 1988

BEFORE STEPHEN G. WEISS, ALL:

PROCEDURAL HISTORY

This matter was transmitted by the Department of Education to the Office of
Administrative Law as a contested case on April 22, 1988, pursuant to N.J.S.A.
52:148-1 et seq. and N.J.S.A. 52;14F-1 et seq. At issue is the propriety of the
respondents’ decision to reduce by way of disallowance the reimbursement to
petitioner of certain state transportation aid relating to the purchase in December
1985 of a Type i school vehicle.

New jersey is an Equal Opportunity Empioyer
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A telephone prehearing conference was conducted by the undersigned
administrative law judge on June 20, 1988, and the following issue was identified:
“Was the determination by the Assistant Commissioner of Education to disallow
state aid for certain pupil transportation costs . . . arbitrary, capricious and
unreasonable or otherwise in violation of applicable state law? See, Prehearing
Order, paragraph 1B.

A plenary hearing was conducted before me on September 27, 1988, at which
the Board presented the testimony of Charles Weigand, its school business
administrator for the past eight years. No oral testimony was offered by
respondents. *

STIPULATED FACTS AND TESTIMONY

Although no joint stipulation of facts was submitted, the answer filed by
respondents to the Board's petition admitted a substantial portion of the allegations
and is set forth in essential part, with appropriate modifications, as follows:

1. Petitioner is a duly constituted school district of the State of
New Jersey, whose boundaries are co-terminous with those of
the Borough of North Arlington.

2. Pursuant to N.1.S.A. 18A:4.35, an examination of the financial
records maintained by Secretary of the Board/school business
administrator and the treasurer of school monies; the activities
of the Board; and the records of the General Organization
Funds and Special Project Funds under the auspices of the
Board was conducted by the New Jersey State Department of
Education Division of Finance.

3. The examination was limited to the business practices and
procedurai phase of fiscal operations and covered a period of
operation July 1, 1986 through April 30, 1987.

4.  As part of the examination a pupil transportation aid audit
was performed. . . . As a result of said audit the acquisition
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costs of a Type | vehicle at $27,800.00 . . for pupil
transportation was] disallowed in the audit. .. .*

S. The Board determined to appeal the disallowance of state aid
... to the Assistant Commissioner of Education. . . .

6. The appeal concerning the disallowance for state aid for the
Type | vehicie at $27,800.00 . . . was denied. .. . In addition to
lack of approval by the county superintendent, the Assistant
Commissioner advanced two reasons notincluded in the audit,
to wit;

Routes two and six have two 54 passenger vehicles
going in the same destinations. Route two
transports only 21 pupils.and route six transports
five pupils.

Weigand’s testimony essentially was as follows. Included among his duties as
school business administrator is oversight of fiscal matters, including the costs
associated with transportation activities and state reporting requirements with
-respect to them. During late 1985 Weigand recommended that the Board purchase
a Type | vehicle since the vehicle the Board had been using, although purchased in
1983, was proving to be mechanically unreliable. A “back-up” Type Il vehicle owned
by the Board was deemed inadequate because of its age and smalier capacity.

*Certain other matters raised in the pleadings have been disposed of by agreement
between the parties. The only remaining issue, and the itemn that was addressed at
the hearing, pertains solely to the respondents’ disallowance of reimbursement for
the acquisition of the Type | vehicle.

.3.
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Weigand's recommendation was approved by the Board, it was put out for bid
and proposals were received from three companies. On December 16, 1985, the
Board approved purchase of a 1986 General Motors bus at a cost of $27,800 (Exhibit
P-1). The vehicle was delivered in March 1986 and was placed immediately in service
to transport 25 students, four times a day, to a sateilite school in Teterboro. Five
students were classified and the other 20 were vocational.

In August 1986, Weigand filed the required "district-wide program cost
report” (hereinafter "DPCR”) with the Office of the Bergen County Superintendent
of Schools (Exhibit P-2}. Line 23 on that form disclosed the purchase during 1985-86
of a Type | vehicle for the sum of $27,800. The form indicates that the acquisition
was "“approved.” '

Some time during October or November 1986 the Board received a
computerized printout from the Division of Finance which reflects that purchase of
the Type | vehicle was an "approved expense” {Exhibit P-4). Thereafter, pursuant to
N.1.S.A. 18A:58-7, the Board received state aid for that purchase as part of its general
state aid.*

However, in late October 1987, the Board received a report of examination and
audit of its fiscal operations for the 1986-87 school year, and in an accompanying
cover letter respondent Calabrese observed that an exception had been taken to
state aid payments for certain pupil transportation costs, which amounts were to be
recovered by a reduction in the Board’s anticipated receipt of pupil transportation
aid in the 1988-89 school year (Exhibit P-5). The audit revealed, in pertinent part,
that the Board’s expenditure of $27,800 for the Type | vehicle had to be disallowed
for state aid purposes since it was made, “. . . without the county

*Although the statute anticipates reimbursement of 90 percent of the cost, the
actual reimbursement was slightly less--about 86.5 percent.
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superintendent’s approval, which is contrary to the statutory requirements under
N.J.S.A. 18A:58-7.“ (Exhibit P-6.)

Foflowing receipt of Calabrese’s letter and the audit report, the Board
promptly protested the disallowance. A reply from Calabrese advised that after
reviewing "the audit and other information” the Board’s appeal of the disailowance
would continue to be denied. The reasons for the denial included not only that the
expenditure was made without the approval of the county superintendent, but, in
addition, that the Board’s use of certain vehicles on its routes was inappropriate as
follows: (1) “Type Il vehicle assigned raute two which consist totally of unaded
pupils”; and (2) routes two and six ” . have two 54 passenger vehicles going in the
same destinations. Route two transports only 21 pupils and route six transports five
pupils.” (ExhibitP-7.)

According to Weigand, the assertions by Calabrese in his denial were in error,
In fact, route two was not served by a Type Il vehicle; rather, it was served by a Type !
vehicle and it serviced only “aided” children during all relevant time periods.
Furthermore, although prior approval of the purchase of the Type i vehicle
admittedly was not obtained from the county superintendent before the purchase
was actually consummated and the vehicle delivered, the fact of the purchase was
reported to the county on the DPCR in August 1986, and was approved by the county
superintendent.

With respect to alleged underutilization of the Type | vehicle which was
replaced by the new bus, Weigand testified that the older one was used only facally
because of its mechanical unreliability, and that such use actually obviated the need
to purchase yet another vehicle. 5o, too, with respect to the Board's use of its Type 1l
vehicle to transport more children locaily than the larger Type | vehicle, Weigand
observed that only the Type Il vehicle was small enough to navigate certan local
streets.

On cross-examination Weigand conceded that at the time the activities ieading
to purchase of the Type | vehicle were taking place during 1985 he was not aware of
any statutory requirement of prior approval by the county superintendent. inr fact,
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during his tenure he had purchased other vehicles without such prior approval and it
was not until the state auditors commented upon the alleged statutory violation in
October 1987 that he became aware that prior approval was said to be required.

On redirect-examination Weigand repeated that the "older” Type | vehicle was
too large to traverse narrow local streets and that was why the Type Il vehicle was
used for that purpose. However, the oider vehicie was used for a shorter route to
the extent possible, Unfortunately, it was, as he putit, 3 “lemon.” He agreed that
the problems with it were never reported 10 state or county officials and no effort
was made to trade it in. Also, of a total of approximately $2,600 spent during 1985-
86 on maintenance of both Type | vehicles, about 80 percent of that amount was
spent on the older bus,

DiSCUSSION

The critical issue in this case involves an interpretation of N.1.S.A. 18A:58-7
which, in pertinent part, states as follows: ”“Each district shall be paid 90% of the
cost to the district of transportation of pupils to a school when the necessity for such
transportation and the cost and method thereof have been approved by the county
superintendent of the county in_which the district paying the cost of such
transportation_is situated. . . .* [emphasis added]. Since it is undisputed that the
Board's purchase of the Type | vehicle for which reimbursement is sought was
completed prior to county superintendent approval,* the threshold question is
whether the Board’s action was in violation of that statute and its petition should be
rejected on that basis alone.

*Of course, respondents assert that there was never any approval at all.

-6-
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According to the Board, the statute simply does not require prior approval of
any purchase; rather, it merely requires state reimbursement after the "necessity,
cost and method” have been approved by the county supenintendent. In other
words, the timing of the approval is keyed into the reimbursement--not the
purchase. In addition, according to the Board, even if the statute is construed as
respondents insist, it would be unfair to permit such an interpretation to bar
reimbursement in the circumstances of this case because Weigand's testimony
established the necessity for the purchase and fully explained away respondents’
erroneous perceptions concerning underutilization and the routes actually involved.

The Board also asserts that the doctrines of laches and/or equitable estoppel
preclude respondents from enforcing disallowance of the reimbursement since
purchase of the vehicde was disclosed in August 1986 and was reviewed and
approved by the county superintendent. Indeed, aid was, in fact, paid to the district
in the 1987-88 school year. The Board, of course, has utilized that aid and claims it
would be severely prejudiced by having that sum taken away from it now.
According to the Board, the only way it can accommodate ioss of the aid s to
decrease or eliminate a previously budgeted item, which action would be at the
expense of a needed program and/or provision of equipment or supplies.

in my view, contrary to the Board’s argument, the statute does require that no
portion of the purchase price of a vehicle to transport students is qualified for state
aid reimbursement unless the necessity for such transportation and the cost and
method thereof have knowingly been approved either by the county
superintendent in advance of the purchase or by state fiscal officials thereafter,
Neither event has occurred here. The law is well settled that where, as here, a
statute is clear and unambiguous on its face, and admits of only one reasonable
interpretation, the reviewing tribunal should not delve any deeper than the act's
literal terms to ascertain the legisiative intent. See, e.g., State v. Butler, 89 N.J. 220,
226 (1982); see alsa, 2A Sutherland, Statutory Construction (4th £d. 1984), §46.01 at
73. The pertinent provision of N.i.5.A. 18A:58-7 admits of no interpretation other
than that the obligation placed upon the state to reimburse transportation costs to a
local district is conditioned upon an approval. To permit otherwise would disserve
the clear thrust of the statutory provision which plainly is designed to protect the
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public fisc from inappropriate local expenditures. Indeed, the approval requirement
also seems to me to be designed to protect local districts from the very conseguences
which resulted here; namely, an expenditure predicated upon an assumption of
state reimbursement which ultimately proves not to be available and the need to
adjust a future budget to accommodate the "loss.”

This is not to say that a board, when faced with an emergent need for a
transportation expenditure, cannot move forward with dispatch. in such cases it
would appear that prompt communication of that need to the county office with a
request for emergent action can easily be accomplished.

The fact that the DPCR submitted by the Board in August 1986 disclosed the
purchase and was “approved” by the county superintendent a few months later
does not rescue the Board from the consequences of its action here. As the
respondents argue, the disclosure on the DPCR was simply a report that a vehicle
purchase had been made and does notimply “approval” under N.1.S5.A. 18A:58-7.

Interestingly, an education decision particulariy pertinent to the present case
and supportive of the respondents’ position was cited by the Board in its originat
posthearing brief. In Board of Education of the Borough of Fairfield v. Bureau of
Pupil Transportation, State Department of Education, OAL DKT. 5350-83 (Jan. 24,
1984), decided by the Commissioner March 12, 1984, affirmed, State Board of
Education, December 5, 1984, the Commissioner affirmed the decision of an
administrative law judge which rejected a board’'s appeal of a reduction in pupil
transportation expenses, The board, which had obtained county superintendent
approval, was found to have improperly entered into a renewal contract rather than
putting the routes out to bid. On appeal, the State Board of Education reviewed the
procedure to be followed under NS A 18A:39-3 and agreed with the
Commissioner and the administrative iaw judge that the board had inappropriately
entered into a renewal contract with the bus company without rebidding. However,
for purposes of the instant case, of greater importance was the State Board's
observation that contract approval by the county superintendent mandated under
N.J.S.A. 18A:58-7 “is not tantamount to a determination of entitiement to state aid
by the Bureau” and that the required approval, while, “essential for receipt of state
aid,” nevertheless "does not constitute a guarantee of such aid.” See, Fairfield,

-8-
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State Board decision at pp. 2 and 4. As the State Board articulated at greater length
in language which is of exceptional relevance to the instant matter:

Thus, the statute specifies that the county supernintendent
must approve the necessity, cost and method of transportation
as a prerequisite to receiving state aid. However, such
approval is only one of several predicates to the receipt of aid.
The most fundamental requirement is that the transportation
contract [or, as here, the purchase] be consistent with all
applicable statutes and regulations. If the contract [or, as here,
the purchase] is inconsistent with law, county superintendent
apgaroval does not validate 1t for purposes of receipt of state
ai To permit it to do so would give the county
superintendent the authority to waive for school districts the
requirement that pupd transportation contracts be fully
consistent with law. Fairfield, State Board decision, atp. 4.

The State Board went on to resterate its hoiding:

In sum, we hoid that a superintendent’s approval merely
renders a contract [or a purchase] eligible for a determination
by the $tate as to the amount of aid, if any, that is payable to
the local board of education. The ultimate responsibility for
determining who receives state aid pursuant to N.JS.A.
18A:58-7 lies with the State Department of Education, which
has plenary responsibility for school transportation matters.
Rankin v._Board of Education of Eqg Harbor Township, 134
N.J.L. 342 (Sup. Ct. 1946). Thus, all pupil transportation
contracts land  purchases], notwithstanding county
superintendent approval, remain subject to scrutiny by the
Division of Finance, or its Bureau of Pupil Transportation, for
compliance with all relevant directions, regulations and
statutes. Only if the contract is consistent with law and s
approved by the county superintendent is the school district
eligible to receive state pupil transportation aid. Fairfield atp.
5.

Accordingly, in the Fairfield case, the State Board of Education made crystal
clear that county superintendent approval was no guarantee of reimbursement;
rather, it was merely a preliminary eligibility determination which continued to
remain subject to the scrutiny of state finance officials. In view of the holding of the
State Board in Fairfield, it is obvious that the petition in this case should be
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dismissed. The Board did not obtain the “approval” anticipated by the statute and,
therefore, the requirements of law were not met.

Another education decision which involves the instant issue is Board of
Education of the Township of Lakewood v. Commissioner of Education, decided by
the Commissioner November 18, 1980, reversed, State Board of Education, August 5,
1981. In that case, which at first blush might appear to be contrary to the Fairfield
case, the county superintendent had approved the Board's application for state
transportation aid, but a portion of that aid was disallowed following an audit by
the Bureau of Pupil Transportation. The state auditor’s action was based upon a
belief that an agreement adopted a few years earlier by all county superintendents
establishing a schedule of maximum salaries for transportation services remained in
effect and that the salaries agreed to by Lakewoad for the school year in question
exceeded those maximums. Following the Commissioner’s determination to uphold
the auditor’s disaliowance, the State Board reversed, holding that the agreement
between the county superintendents did not automatically extend from year to year
and constitute a state standard. Thus, the State Board reinstated the decision of a
hearing officer who had approved the reimbursement pursuantto N.J.S.A. 18A:58-7.
The Lakewood decision does not support the position advanced by the Board in this
case since even though the disaliowance was set aside, the State Board’s action was
not contrary to the statutory interpretation which | believe has to be applied in this
case. In Lakewood an error was simply made with regard to the continuing effect of
the maximum salary agreement, and the state audit therefore was based upon an
errongous assumption.

Substantial time and attention was devoted during the course of the hearing
and in the briefs to various factual allegations surrounding the reliability and/or
accuracy of data submitted by the Board to the state. See, e.q., Exhibit R-4. Inlight
of my determination that N.JS.A. 18A:58-7, on its face, required a degree of
approval which did not occur, none of those elements need be addressed. Suffice it
to say that the parties’ dispute with regard to the reliability and accuracy of the
reported data simply points up even more the need for meaningful county and/or
state review, rather than having to undertake such a review long after the
expenditure has been incurred.

-10-
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With respect to the laches and equitable estoppel arguments advanced by the
Board, respondents observe, and | agree, that it is inappropriate even to consider
them since neither was raised in the pleadings. In addition, | would point out that
no reference to either doctrine was made during the prehearing conference and
therefore they were not included as issues in the prehearing order. See also, N.J.A.C.
1:1-13.2(b). Nevertheless, since the Board has pursued both issues vigorously in its
posthearing memoranda and both parties have cited authorities with regard to the
two doctrines, | will briefly address them.

The laches argument can be disposed of with relative dispatch. That principle
applies only where there has been an unexplained and inexcusable delay in the
enforcement of a known right to the prejudice of the party raising the defense. See,
e.q., Lavin v. Hackensack Board of Education, 90 N.i. 145 (1982). In this case the facts
are insufficient to support the proposition that any untoward “delay” has even
occurred, no less an “inexcusable” one. While occasionally the mechanism of state
government grinds exceedingly slow with regard to audits and the like, there has
been no showing that the timing of the state’s audit and its report to the Board was
“unexplained” or conducted in such a dilatory manner as to be "inexcusable.”
Furthermore, | cannot accept in any event the proposition that the "delay,” such as it
was, has prejudiced the Board. Although the state now seeks to recover
approximately $24,000 with respect to the vehicle’s cost, there has been no
demonstration on the record that loss of this amount will so adversely impact upon
the Board as to interdict its ability to deliver a thorough and efficient education.

With respect to the equitable estoppel argument, both sides properly
recognize that imposition of the doctrine against the state takes place rarely, and
then only in circumstances where some public interest otherwise would be placed in
jeopardy. See, e.q., Abbottv. Beth israel Cemetery Ass'n, 13 N.J. 528 (1953). Had the
Board in this case undertaken in timely fashion to comply with the statutory
requirement of submitting the proposed purchase for prior review and approvai, it
would not have found itself in its present predicament and ample opportunity
would have existed fully to explore ali of the factual underpinnings for the proposed
purchase. To apply the doctrine of equitable estoppel against respondents under

11
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these circumstances, where it is the Board which has violated the statute, would be
entirely inappropriate.

Accordingly, for the reasons set forth herein, and in light of the undisputed
facts bearing upon the Board’s failure to obtain appropriate approval of its school
vehicle purchase as required by N.J.S.A, 18A:58-7, | CONCLUDE that the Board has
failed to demonstrate a sufficient basis for the entry of any relief. Accordingly, the
petition should be DISMISSED.
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by
law is empowered to make a final decision in this matter. However, if Saul
Cooperman does not so act in forty-five (45) days and unless such time limit 15
otherwise extended, this recommended decision shall become a final deasion in
accordance with N.J.S.A. 52:14B-10.

| hereby FILE my Initial Decision with Saul Cooperman for consideration.

-

C“’-"-%w\\fr\ e ARSI . t;’f Lo K__LZ;LACC ot
DATE STEPHEN G. WEISS, ALJ

Receipt Acknowledged:

;»[!6/95 ”%”W‘C/“”“’

DATE DEPARTMENT OF EDUCATION
Mailed to Parties:
;o
: : ’ / [z .
DEC 1 9 1o 7 Nvisf A M/{
DATE Ropfaid 1. Parker, Acting Director & Chief ALJ
amr/e
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BOARD OF EDUCATION OF THE BOROUGH :
OF NORTH ARLINGTON, BERGEN COUNTY,

PETITIONER,
v. . COMMISSIONER OF EDUCATION

NEW JERSEY STATE DEPARTMENT OF DECISION
EDUCATION AND VINCENT CALABRESE,

COMMISSIONER OF EDUCATION,

DIVISION OF FINANCE,

RESPONDENTS .

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioner filed .timely
exceptions pursuant to the applicable provisions of N.J.A.C.
1:1-18.4. The State's reply exceptions, however, were untimely.

Petitioner filed four exceptions, which are summarized, in
pertinent part, below.

Exception I states:

N.J.S.A. 18A:58-7. DOES _ NOT REQUIRE _ PRIOR
APPROVAL OF THE PURCHASE OF THE TYPE I VEHICLE IN
UESTION BY THE COUNTY SUPERINTENDENT.

Petitioner's exception is a nearly verbatim recitation of
the argument proffered in its post-hearing brief in this regard. It
adds to its previous contention that, contrary to the ALJ's opinion,
"“the gtatute *#** clearly directs that aid 'shall also be paid' when
cost{s] 'have been approved' without saying that the costs must be
approved prior to being incurred." (Petitioner's Exceptions, at
pP- 2) Petitioner contends the statute sgays nothing '"that would
dictate the timing of the approval other than to require approval
before the aid 'shall” be paid. (Id¢.) It further argues that the
record demonstrates that both the County Superintendent and the
State approved the purchase, and it cites Exhibites P-2 and P-4
respectively in support of this contention. Petitioner alleges that
there is no evidence in the record to indicate that such approvals
were made unknowingly, and that the approvals should be presumed to
have been made knowingly. Consigtent with such conclusion,
petitioner avers that even if petitioner lacked prior approval from
the County Superintendent for the purchase:

(a) subsequent approval in the District Wide

Program Cost Report (DPCR) should meet the
statutory requirements; and
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(b) subsequent approval by the State fiscal
officials (P-4) should be sufficient for aid
entitlement. (I1d., at p. 3

Exception II states:

THE APPRQVAL OF THE COUN SUPERINTENDENT WAS
OBTAINED BY PETITIONER PRIOR TO APPROVAL OF
TRANSPORTATION AID REIMBURSEMENT AS REQUIRED BY
N.J.S.A. 18A:58-7.

Again reiterating its post-hearing arguments, the Board
avows that

despite County Superintendent approval (P-2),
despite its [the Department of Education's (ed.)]
approval (P-4) and despite the uncontroverted
fact that the vehicle was necessary and was
utilized to transport aided <children and,
therefore, eligible for transportation aid, [the
Department (ed.)] has taken from the Board in the
1988~1989 school year the aid previously properly
awarded. (Id., at p. &)

Exception ITI states:
THE A.L.J. ERRED IN CONCLUDING TEAT APPROVAL BY

THE COUNTY SUPERINTENDENT IN THE DPCR IS NOT
APPROVAL WITHIN THE MEANING OF N.J.S.A. 18A:58-7.

First, petitioner rebuts the ALJ's alleged conclusion that
the County Superintendent's approval occurred a few months after the
purchase was disclosed in the DPCR report. It c¢laims there is
nothing in the record to support such a conclusion. It claims
instead that it was very likely that said approval occurred shortly
after the County Superintendent received the DPCR since the
Department of Education approved aid a few months later.

Second, the Board avers that

Approval by the County Superintendent, on the
DPCR should be considered as approval within the
meaning of N.J.S.A. 1BA:58-7, at least where, as
here, it is uncontroverted that the vehicle was
purchased through public bidding, was necessary,
wags used to transport aided <children, was
determined by the Department of Education to be
eligible for aid, and aid was paid and utilized
by the Board. (Id., at pp. 5-63

Exception IV states:
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THE ALJ ERRED IN NOT CONCLUDING THAT THE
RESPONDENTS' ACTIONS WERE ARBITRARY, CAPRICIOUS
AND UNREASONABLE.

The £first six pages of petitioner's Exception IV is a
verbatim recitation of its post-hearing brief argumentg, which are
incorporated herein by reference. The Board adds that the ALJ
misinterpreted petitioner's position and misapplied the decision in
Board of Education of the Borough of Fairfield wv. Bureau of Pupil
Transportation, State Department of Education, decided by the
Commissioner March 12, 1984, aff'd State Board of Education
December 5, 1984. Petitioner believes the ALJ's conclusions support
petitioner's position where all other requirements for aid exist asg
in the instant matter that the lack of an approval by the County
Superintendent should not be deemed fatal if the County
Superintendent's approval is not binding upon the State Department
of Education for aid purposes in any event. The case adds nothing
to the statutory interpretation issue as the ALJ has concluded.’
(Id., at p. 12> It sgtates further that its position is that
"egsentially the same factual predicate must [exist] for a
conclusion to be reached that the respondents' actions are
arbitrary, capricious and unreasonable as must exist to determine
that the respondents' actions are barred by laches and estoppel.’”
(Id.) The factual proofs, in the Board's opinion, concerning the
passage of time and prejudice associated with estoppel and waiver
arguments would also support a conclusion that actions are
arbitrary, capricious and unreasonable.

The Board further disagrees with the ALJ's conclusion that
"there has been no demonstration on the record that loss of this
amount will so adversely impact upon the Board as to interdict its
ability to deliver a thorough and efficient education.” (emphasis
in original) (Exceptions at page 14, quoting the initial decision at
p- 1) Petitioner avows that it has lost the $24,000 at the
expense of a needed program, equipment or suppliés, and avers the
ALJ's conclusion to the contrary is without support in the record.
The Board avers that

Mr. Weigand's testimony established not only the
need for and cost of the Type I wvehicle purchased
herein, and the wuse for the purpose of
transporting aided pupils, but also established
the necessity for and reasonable use of the
vehicle which it replaced, and the prudent and
really only use for the Type II vehicle owned by
the Board. . (Id.., at p. 15>

In response to the ALJ's conclusion concerning equitable
estoppel, petitioner c¢laims that application of the doctrine is
particularly appropriate where the alleged statutory violation,
assuming one to exist, is purely technical in nature. "To deny aid
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based upon such a technicality under the facts herein 13 arbitrary,
capricious and unreasonable.” (Id., at p. 16) Moreover, the Board
contends no public interest is served by reducing a school
district's future aid to offset previously approved and paid aid
under circumstances like those in this matter. Assuming the ALJ's
interpretation of N.J.S.A. 18A:58-7 ig adopted, the Board contends
it should receive the money expended since itg actions represent a
purely technical noncompliance with a statute.

For the reasons stated above, the Board submits ;he
decision of the ALJ should be reversed and the aid reduction
restored.

The Commissioner has carefully reviewed the record of this
matter which, it is noted, does not include the transcripts of the
hearing below. Based upon his independent review of the matter, the
Commiggioner ig not persuaded that any argument raised in exceptions
warrants reversal of the initial decision. Moreover, absent
transcripts and having afforded the ALJ's recommendations '‘attentive
consideration,” the Commissioner will rely on those credibility
determinations and the factual conclusions made thereupon embodied
in the initial decision. See In_re Morrison, 216 N.J. Super. 143,
158 (App. Div. 1987).

In reviewing the arguments of the parties, the Commissioner
is particularly persuaded by the State's argument made in its post-
hearing submisgsion at pageg 6-7 wherein it states:

*x*Although petitioner contends that it relied to
ity detriment upon the State's promise to provide
the money to purchase the 1986 Type I bus, this,
the record reveals, is utterly false. In fact,
bids for the purchase of the 54 passenger Type I
bus were received by petitioner on December 13,
1985 and the petitioner's Board approved the
issuance of a bid on December 16, 1985. R-2 at 18
(red) (same as P-1). The District-Wide
Program Costs Report for 1985-86 (P-2), wupon
which North Arlington so heavily relies, was
executed by petitioner some eight months later on
August 1, 1986. Any notification from the State
thug could not have arrived until after August
1986. Indeed, even if the approval of State
transportation aid was received by HNorth
Arlington in December 1986, as petitioner
contends, this would have meant that North
Arlington’s Board of Education bought the 1986
bus one year before DOE in Trenton approved the
funds (subject to subsequent audit), Thus,
Mr. Leonard's argument that the petitioner wasg
"severely prejudiced” by the State's action
because North Arlington '*had already used the aid
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previously  properly given..." {petitioner's
post-hearing memorandum at paragraph 22), is
nothing less than a deliberate fabrication of the
record. For it is clear beyond doubt that the
North Arlington Board committed itself to buying
a new Type I bus on December 16, 1985 -- months
before the purchase was reported by petitioner in
the District-Wide Program Cost Report (P-2) and a
year before Trenton acted on aid for this bus.
Thus, it 1is clear that North Arlington's Board
could not have relied to its detriment on the
State's alleged promise to fund the 1986 bus
because no such promise existed when the bus was
purchased. Simply put, North Arlington purchased
the bus at its own peril. Thus, any alleged harm
to petitioner was only brought by its own neglect
in failing to¢ secure the proper authorizations
required by law. (emphasis in original)

With these facts established in the record; the
Commissioner finds the ALJ's interpretation of N.J.S5.A, 18A:58-7
comports with his own, particularly where he states at pages 8 of
the initial decision:

Indeed, the approval requirement also seems to me
to be designed to protect local districts from
the very consequences which resulted  There;
namely, an expenditure predicated upon an
agsumption of state reimbursement which
ultimately proves not to be available and the
need to adjust a future budget to accommodate the
'loss.'

Since it is uncontested that no prior approval was sought
from the County Superintendent or state fiscal officers before
purchagsing the vehicle in question in this matter, the Commissioner
accordingly  accepts the recommendation of the Office of
Administrative Law dismissing the Petition of Appeal and adopts it
as the final decision in this matter for the reasons expressed in
the initial decigion, as supplemented herein.

COMMISSIONER OF EDUCATION

FEBRUARY 21, 1989
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D.G., A STUDENT OF GLEN ROCK
HIGH SCHOOL, BERGEN COUNTY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION

NEW JERSEY STATE INTERSCHOLASTIC : DECISION
ATHLETIC ASSOCIATION,

RESPONDENT.

For the Petitioner, D.G. and her parents, pro se

For the Respondent, Hannoch Weisman (Michael J. Herbert,
Esq., of Counsel) . :

This matter was opened before the Commissioner by way of a
letter of appeal, with attached documents, seeking review of an
eligibility determination rendered by the New Jergsey Interscholastic
Athletic Association Eligibility Appeals Committee (NJSIAA) which
denied a waiver of the eight semester eligibility rule, Article V,
Section 4.J of the NJSIAA Bylaws.

D.G., presently an eighteen year old senior at Glen Rock
High School, transferred from Paramus Catholic High School in the
fall of 1985 following her freshman year. Notwithstanding the fact
that D.G. had accumulated 27% points at Paramus Catholic, her
parents determined, for academic and social adjustment reasons, to
have D.G. repeat her freshman vear at Glen Rock Eigh School.
Although D.G. had not competed in interscholastic sports activity at
Paramus Catholic, she competed in basketball in her freshman,
sophomore and junior years at Glem Rock High School.

In June 1988 petitioner's father requested a formal ruling
on the eight semester eligibility rule as it applied to D.G. The
aforesaid rule provides as follows:

No student shall be eligible for high school
athletics after the expiration  of eight
consecutive semesters following his/her entrance
into the 9th grade. A gtudent becomes ineligible
for high school athletics when the class in which
he/she was originally enrolled has graduated.***

(emphasis supplied)

On August 24, 1988 the NJSIAA Eligibility Committee
considered the materials submitted on D.G.'s behalf and voted
against granting a waiver of the eight semester rule Subsequently
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an appeal of the determination by the Eligibility Committee was
made . The Eligibility Appeals Committee hearing was held by the
Committee on November 14, 1988 at which time D.G.'s parents, her
coach and the principal of Paramus Catholic High School were
permitted to testify on D.G.'s behalf.

i On November 28, 1988 the Eligibility Appeals Committee
issued a written decision rejecting D.G.'s appeal and denying the
waiver requested. The appeal to the Commissioner pursuant to
N.J.S.A. 18A:11-3 followed by way of -a letter received by him on
December 7, 1988,

Petitioner contends that the eight semester rule should be
waived in this matter because she did not transfer from Paramus
Catholic and repeat her freshman year at Glen Rock High School for
athletic advantage. Petitioner contends that since she did not play
at Paramus Catholic, there was no intent to «circumvent the
applicable rule. 1In fact, petitioner's parents point out that D.G.
never participated in any organized athletics prior to coming to
Glen Rock High School and, in fact, was specifically precluded from
doing so by virtue of being required to babysit for her brother
after school hours.

It is petitioner's contention that transferring to Glen
Rock High School and participation in athletics has assisted her in
overcoming a mild adolescent adjustment disorder. (See Letter of
J. Lawrence Evans, Jr., M.D., also Education Evaluation dated

September 30, 1988.)

In testimony before the Appeals Committee petitioner's
parents and coach argued that neither her parents nor petitioner
were made aware of the fact that petitioner would not have eight
full semesters of eligibility upon transfer to Glen Rock High
School. (See Transcript, at p. 112.) Petitioner's parents and her
coach therefore alleged that had they known about the eligibility
limitation, petitioner would not have repeated her freshman vyear.

Petitioner's father in his letter appeal argues that his
daughter wag denied due process because of the "***abgolute lack of
fairness, objectivity and impartiality witnessed at this appeal
hearing.' (Letter of Appeal, dated December 2, 1988) As
illustration of the foregoing, petitioner's father alleges the
following:

1. Mr. Michael J. Herbert, Chairman of the
Eligibility Appeals Committee, led the
proceedings by viciously cutting off my wife
and myself from speaking as we were
presenting our evidence. I noted these
interruptions at least 4 times.
Mr. Herbert, at one point, chastised my wife
for mentioning the emotional condition of my
daughter and family.
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2. On 2 occasions, Mr. Herbert stated,
"...although I don't vote as part of this
board, I don‘t see how we c¢an grant an
exception to your daughter . This
statement, made prior to the vote of the
Appeals Board, is prejudiced and leading and
shows a complete lack of impartiality on the
part of the Chairman of the Eligibility
Appeals Committee, a non-voting member.
while the Dbylaws of the N.J.S.1.A.A.
indicates (sic) that the hearing officer,
Mr. Herbert, shall conduct the manner of the
proceedings, I believe his manners coincided
with the manner of the proceeding; rude,
prejudicial, and completely subjective.

3. Not once did Mr. Herbert ask if we had any
more to say or anything more to add.
Additional evidence was not presented, as
Mr. Herbert abruptly ended the proceedings
by stating, "..... well, it seems we're
repeating ourselves and 45 minutes has
elapsed so we will convene and notify you of
our results.” (Id.»

Respondent NJSIAA argues in favor of the Commissioner's
affirmance of the Eligibility Appeals Committee's determination not
to grant a waiver in this casge. Respondent contends that the
"NJSTAA INTERPRETIVE GUIDELINES FOR STUDENT-ATHLETE ELIGIBILITY" on
page 63 of the NJSIAA Handbook provide for relaxation of the eight
semester rule only 1in such circumstances where a student has had to
extend his/her schooling beyond eight semesters due to circumstances
beyond that person's control. In the matter currently before the
Commissioner, respondent points out that the decigsion wmade by
petitioner's parents to repeat the freshman year upon transfer tco
Glen Rock High School was a voluntary action. Further, respondent
contends that the implication of petitioner's transfer upon her
eligibility was clearly pointed out on the Transfer Waiver Form
completed upon the enrollment of petitioner at Glen Rock High
School. (See Transfer Waiver Form attached to Letter of Appeal.)

In response to petitioner's father's allegation that the
NJSIAA Eligibility Appeals Committee did not accord a fair and
impartial hearing by denying the presentation of all evidence,
respondent contends that it carefully reviewed all documents
presented and that the documents which petitioner's father contends
were not allowed to be presented at the hearing bhecause of time
constraints were available for review by all members of the Appeals
Committee. Respondent further denies petitioner’'s father's
allegation of —rudeness and 9partiality, <contending that any
interruption of petitioner's parents was consistent with the role
of a hearing officer.
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The Commissiconer has carefully reviewed the arguments of
the parties as well as the transcript of the proceedings before the
Eligibility Appeals Committee. Based upon the aforesaid review, the
Commissioner finds and determines that petitioner has not borne her
burden of demonstrating that the actions of the NJSIAA in denying
her the waiver of the eight semester rule was either arbitrary or in
conflict with any rule or bylaw of the NJISIAA. In so concluding,
the Commissioner notes that the decision of D.G.'s parents to have
her repeat her freshman year was a voluntary determination.
Petitioner knew, or should have known, from the notation on the
Transfer Waiver Form that her eligibility would be limited to the
eight semesters dating from her entrance to school at Paramus
Catholic. Even assuming that petitioner was unaware that the
decision for D.G. to repeat the freshman year would not extend her
eligibility to participate in athletics in her senior year, that
circumstance would not alter the fact that petitioner did have
opportunity to participate in eight semesters of athletics even
though she chose not to participate in her two freshman semesters.
Petitioner has therefore neither demonstrated a denial of
opportunity nor shown that the repeating of her freshman year was
for reasons of illness, injury or some other factor beyond her

control.

Under the circumstances, the Commissioner agrees with
respondent that the long line of case law in matters relating to
athletic eligibility and determinations of the NJSIAA stands for the
propogition that the actions of that organization enjoy a
presumption of correctness provided that it acts within the bounds
of its rules and regulations and applies these regulations in a
manner which is not arbitrary or capricious. R.S.R. et al. wv.
NJSIAA, decided November 13, 1986

In regard to the allegations against the hearing officer,
the Commissioner's review of the entire transcript fails to reveal
the alleged rudeness contended by petitioner's father, nor does he
find any evidence of failure to have provided a full and fair
hearing.

In view of the foregoing, the Commissioner affirms the
decision of the BJSIAA Eligibility Appeals Committee denying the
waiver of the eight semester rule for the reasons set forth above.

COMMISSIONER OF EDUCATION

FEBRUARY 22, 1989
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State of New Jersey

OFFICE OF ADMINISTRATIVE LAW

RAYMOND ARTHUR ABBOTT, a minor, by his
guardian ad litem, Frances Abbott; ARLENE
riIGUEROA, FRANCES FIGUEROA, HECTOR
FIGUERQA, ORLANDO FIGUEROA, and VIVIAN
FIGUEROA, minors, by their guardian ad litem,
Blanca Figueroa; MICHAEL HADLEY, a minor, by
his guardian ad litem, Lola Moore; HENRY
STEVENS, JR., a minor, by his guardian ad litem
Henry Stevens, Sr.; CAROLINE JAMES and
JERMAINE JAMES, minors, by their guardian ad
litem, Mattie lames, DORIAN WAITERS, and
KHUDAYJA WAITERS, minors, by their guardian
ad litem, Lynn Waiters; CHRISTINA KNOWLES,
DANIEL KNOWLES and GUY KNOWLES, IR.,
munors by their guardian ad litem, Guy Knowles,
Sr., LIANA DIAZ, a minor, by her guardian ad
litem, Lucila Diaz; AISHA HARGROVE and ZAKIA
HARGROVE, minors, by their guardian ad litem,
Patricia Watson; and LAMAR STEPHENS and
LESLIE STEPHENS, minors, by their guardian ad
litemn, Eddie Stephens,

Plaintiffs,
v.

FRED G. BURKE, Commissioner of Education;
EDWARD G. HOFGESANG, New Jersey Director
of Budget and Accounting; CLIFFORD A.
GOLDMAN, New lersey State Treasurer; and
NEW JERSEY STATE BOARD OF EDUCATION,

Defendants.

Viow Moww o3 -

.

INITIAL DECISION
OAL DKT. NO. EDU 5581-85
AGENCY DKT. NO. 307-8/85

New Jersev Is An Equal Opporwnity Employer
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Marilyn J. Morheuser, Esq., and Michael Rubin, Esq.,for plaintiffs
Education Law Center, Inc.)

David C. Long, Esq., member of the District of Columbia bar, admitted
pro hac vice for plaintiffs. Attorney of Record: Marilyn J,
Morheuser, £sq. (Education Law Center, inc.}

Joyce D. Miller, Esq., member of the New Jersey bar, admitted pro hac
vice for plaintiffs. Attorney of Record: Marilyn J. Morheuser, Esq.
(Education Law Center, Inc.

ida Castro, Esq., Assistant Deputy Public Advocate, for plaintiffs (Alfrec
Slocum, Public Advocate)

Clifford Géec?ory Stewart, Assistant Deputy Public Advocate, for plaintiffs
(Alfred Slocum, Public Advocate) :

Alfred E. Ramey Jr., Deputy Aftorney General; Philip Isaac, Deputy
Attorney General; and David Powers, Deputy Attorney General, for
defenda?ts (W. Cary Edwards, Attorney General of New lJersey,
attorney

Record Closed: May 27, 1988 Decided: August 24, 1988

BEFORE STEVEN L. LEFELT, AlJ:

Plaintiffs are predominately minority children attending public schools in
Camden, East Orange, Irvington and Jersey City. They contend the State’s plan for
funding public school education [the Public School Education Act of 1975 {£.1975, ¢.
212 - NJS.A. 18A:7A-1 et seq.)] as applied to property poor, urban school districts
violates the thorough and efficient (T & E) education clause of the State
Constitution, N.J. Const. (1947) Art. VIII, Sec 4, para.1; the equal protection clause,
N.J.Const. Art.l, paras. | and 5; and the Law Against Discrimination, N.JS.A. 10:5-1 et
seq. Plaintiffs believe the State defendants have failed in their legal obligations
because the funding law has caused unjustifiable, significant educational program

disparities and resource ineguities between property rich school districts serving
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predominately wnite pupils and property poor school districts serving primarily

minority sciool children.

The defendants, the State Commissioner of Education, the State Board of
Education, the State Treasurer, and the State Director of Budget and Accounting,
argue that the current public school system is T & E and that the monies already
being expended on school districts are adequate to deliver a T & E education to all
public school children in New Jersey. Furthermon:e, defendants assert that if there
are some districts not offering a T & E education and if there are program and
resource disparities, the causes are primarily local district mismanagement,
itlegalities and political interference, not the funding law. {While there is some
confusion in the record concerning whether the parties should be denomiﬁ"med'
petitioners and respondents, | have opted for plaintiffs and defendants since the

Supreme Court remanded this case with the pleadings intact.)
PROCEDURAL HISTORY

These issues are before the Office of Administrative Law because the
New lersey Supreme Court in Abbott v. Burke, 100 N.J. 269 {1985) remanded the
matter to the QAL and requested this agency to conduct a thorough hearing to
produce a complete and informed record containing determinations of any
appropriate administrative issues as well as resolutions of factua! matters material

to the ultimate constitutional issues raised by the parties.
To place the present case in context, it is related to the Robinson v. Cahil
court cases decided in the 1970's. The complete history of that litigation is

referenced in Abbott v. Burke at 100 N.J. 280-283 (1985). in Robinson v Cahill, 62

-3.
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N.J. 473 (1973) (later history omitted) (Robinson /), New lersey’s school financing
law was declared unconstitutional. New legislation was subsequently enacted and
in Robinson v. Cahill, 69 N.J. 449 (1976) {per curiam) (later history omitted)
{Robinson V), the Public School Education Act of 1975 ("Chapter 212* - the Act
involved in the present case) was held facially constitutional. However, the
Supreme Court noted that the law would have to “pass muster” in the future as

applied.

The case before me, Abbott v. Burke, is intended to test whether the
1975 Act is constitutional 25 applied. The case commenced with a complaint filed
February 5,1981 in Superior Court. Defendants’ motion to dismiss on the grounds
that plaintiffs failed to exhaust administrative remedies was granted by the trial
court, but the Appeilate Division reversed. Abbottv. Burke, 195 N.J. Super. 59 (App.
Div. 1984). The Supreme Court at that time granted defendants’ petitionv for
certification. 97 N.J. 669 (1984). In its decision, the Supreme Court held the case
shouid be considered first by the appropriate administrative agency and remanded
it to the Commissioner of Education. However, the Court directed the
Commissioner to transmit the case for hearing by the Office of Administrative Law
rather than hear the case himself as agency head. Abbott, 100 N.J. at 302.

The case was transmitted to the OAL on September 3, 1985. The
Supreme Court had directed that the proceedings be expedited. 100 N.J. at 303.
Nonetheless, because of numerous deiays. more than a year passed from the time
Abbott was transmitted to the OAL until the first day of the hearing. In part this
was caused by several major controversies, including defendants’ joinder motion
and both parties’ resistance to a suggested trial management technique, which |

called "segmentation.” Another element contributing to the delay was the fact

-4~
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that, even though the case had been initiated in 1981 and had already been

through the courts, discovery was far from complete.

The first prehearing conference in the matter was conducted on October
8, 1385. At that time, in addition to discussing a timetable and structure for the
upcoming hearing, | heard oral argument on defendants’ motion to join as parties
the school districts of Camden, East Orange, Irvington and Jersey City. In a
prehearing order dated October 17, 1985 | denied *;hejoinder motion. In addition, a
hearing date of February 24, 1986 was set and | proposed in the prehearing order
the “segmentation” trial management technique. Under this plan, evidence would
be presented by both parties in a series of segments addressing in sequence each of
the pertinent issues, rather than having plaintiffs’ entire case followed by
defendants’ evidence. in this way | hoped to focus on the relevant issues in what
would obviously be a very complex record. The segments were organized around
the issues enumerated by the Supreme Court. Abbott, 100 N.J. at 296. Both parties
expressed reservations about this innovation and, therefore, resolution of the

proposal was temporarily continued.

Denial of defendants’ joinder motion was appealed interlocutorily to the
Commissioner of Education. On November 22, 1985 the Commissioner issued 2
decision which called for the parties to submit further argument and specification
to me on the issue. However, on January 14, 1986, when efforts to voiuntarily
resolve the joinder issue appeared to be unproductive, defendants withdrew the

motion for joinder.

Numerous telephone and in-person conferences continued to be held

throughout the prehearing stage of the case, many involving difficulty meeting

-5,
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discovery deadlines. Compietion of discovery continued to be a major problem
throughout‘the prehearing phase of this case. In addition, during the prehearing
phase, over the objection of plaintiffs, the defendants conducted State Board
hearings to assess the budgeting practices of the four districts in which the plaintiff
children reside. Plaintiffs claimed thiswas an “end run” around my refusal to allow
depositions and asked me to intervene, but | ruled that ! did not have jurisdiction

over the matter.

During a January 10 conference it was decided to move the starting date
for the evidentiary hearing to March 24. During a January 21 conference the parties
agreed on various procedures related to the use of expert witnesses. In addition, we
again discussed the “segmentation“plan that had been proposed as well as
amendments to the plan that had been suggested by the parties. Defendants
objected in writing on January 29 to the use of segmentation. On March 12, a
prehearing conference was held in Newark, at which time | ruled that the hearing
would be segmented and outlined for the parties the final form of the
segmentation plan. | also denied an oral motion by defendants for a four-month

delay.

On March 19, defendants requested interiocutory review of the March 12
rulings and also asked the Commissioner of Education to stay the proceedings. The

stay was granted on March 24, the day the hearing had been scheduled to begin.

The Commissioner’s decision on the interlocutory review was issued on
April 8. Defendants’ motion to set aside segmentation was granted by the
Commissioner, thereby requiring that | conduct the proceeding in the more

traditional adversarial trial format. The motion to delay the hearing for four
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months was denied. The Commissioner also ruled that the hearing was to

commence during the first week of May.

Following the Commissioner’s ruling, several more prehearing
conferences were held. These resulied, among other things, in an agreement to
begin the hearing on September 22, since both parties said they were unable to
begin sooner. (This necessitated a petition for relief from that portion of the
Commissioner’s interlocutory ruling which required the hearing to begin on the first
week of May. The parties filed a joint petition on April 28 and it was granted on
May 2.) A prehearing order, issued on May 19, established a finai discovery schedule
that wouid enable the parties to begin hearings on September 22.

A telephone conference was held on August 15 at the request of
plaintiffs in order to clarify some procedural issues. At that time, both parties said
the discovery schedule was being complied with and that they anticipated no
problem with the starting date. However, | requested a one-week delay because of
a conflicting professional commitment. The parties agreed to start the hearing on
September 29,

The first witness testified on September 29, 1986, The final witness was
heard on June 5, 1987. The plaintiffs’ case was heard in Newark and the
defendants’ in Trenton, with a short break of approximately one month in between.
Except for this break and a few delays for iliness, holidays and bad weather, the
hearing continued four days per week until all witnesses were heard. There were a
total of 95 hearing days, including two days of post-hearing conferences on July 12
and August 25, 1987. The total number of witnesses was 99 - 50 for plaintiffs and 49
for defendants. (See Witness List in appendix.) A total of 745 exhibits were
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admitted. (See Exhibit List in appendix.) These exhibits range from one page to
several hundred pages and fill approximately seven file drawers. | have highlighted
those documents on the Exhibit List that were referenced by the parties in

submitting proposed findings.

A scheduie for submission of proposed findings, replies and lega! briefs
was established on August 25, 1987. Two extensions of the final due date were
granted. The first was requested by both counsel because they had underestimated
the time needed to complete the submissions. The second was requested by one of

the attorneys because of heaith problems.

Approximately 1,500 pages of proposed factual findings were submitted
by the parties (on February 10, 1988 by defendants and February 17, 1988 by
plaintiffs). The parties submitted approximately 400 pages of legal briefs on March
11, 1988 and plaintiffs replied to defendants’ proposed factual findings on April 4,
1988. Defendants replied to plaintiffs’ propo;sed findings and the April 4 reply on
April 22, 1988. Defendants’ reply consisted of 266 pages with an appendix of
approximately 200 pages, in which they recal?ulated some of the proofs aiready in
evidence and provoked the final controversy of this extremely contentious matter.
Plaintiffs urged that | give no weight to the defendants’ arguments relating to this
appendix, which they called “unvalidated proofs or pseudo-analysis.” (See below in

Part Il where this argument is considered.)

The record closed on May 27, 1988 when | received plaintiffs’ rebuttal.
The Initial Decision was due on July 11 but ! required one extension until August 25,

1988.
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THIS TRIBUNAL'S TASK

1 believe that it is important to indicate initially how | have construed my
task in this litigation. it is not my job to resolve all of the pressing educational
probiems confronting urban education. While such a prodigious task would be
tempting, | cannot and should not do so. Even though this case was presented to an
administrative forum and sometimes seemed to be aimost a legisiative hearing, it
was conducted in an adversarial mode. Not only were numerous witnesses
presented and vigorously cross-examined, but an extraordinary documentary record
was developed by the parties. In sheer volume it would be hard to find a more
extensive array of documentary proofs. Nevertheless, it is my task to resolve, on the
basis of the record presented, only the issues remanded by the Supreme Court and

litigated by the parties. | am bound by the record developed.

My most important function, as recognized by the Supreme Court, is,
therefore, to resolve the factual disputes focused upon by the parties. Based on the
record developed, | must determine how CHapter ‘212 has actually been
implemented and whether plaintiffs proved their contentions to be more likely true
than not by a preponderance of the believable evidence. /n re Darcy, 114 N.1. Super.
454 (App. Div. 1971).

Because resolving the factual disputes is most important, | have divided
this initial decision into five parts, with only the last relating to the parties’ legai
contentions. {For the reader’s convenience | have included a Tabie of Contents in
the Appendix and a Summary of the Opinion immediately following this section.}

The first part of this decision invoives a basic description of the plaintiffs, their

.- e e o e i 8 e g e
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school districts and the general operation of the funding system; the second part
considers the evidence on program and resource disparitie;; the third part deals
with the prime dispute between the parties, which is the cause of any program and
resource disparities; the fourth part includes facilities problems, resolves the parties’
contentions on local control and considers the reform potential contained within
the current system; and finally, the fifth part deals with educational research

resuits, the definition of T & E and other legal issues.

Before proceeding to a discussion of the evidence and the factual
findings, | will first explain the decisional method | employed. This case was most
aggressively defended. The State defendants refused to concede or agree with a
single factual submission urged by plaintiffs. (See p. 9, April 22, 1988 cover letter to
Defendants’ Reply to Plaintiffs’ Proposed Findings.) No stipulations were agreed to
and the defense contested all of plaintiffs’ positions through the presentation of
testimony, vigorous cross-examination or argument. This did not make my task

easy.

Nevertheless, after carefully evaluating the demeanor of all witnesses
and comparing their testimony with the documentary evidence, | have concluded
that almost all of the approximately 100 witnesses who testifed were credible,
especially those highly skilled, technical witnesses who testified about their various
research conclusions. There were only a few instances where | believed testimony
lacked credibility. Because of my perception of widespread credibility, ! resolved
most disagreements and conflicts in the testimony by attempting to discern the
particular perception or difference in approach to the problem which ! believed
must have caused any apparent conflicts between credible witnesses. Unless

otherwise indicated, this method, which required harmonizing various testimonial

-10-
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observations, was used extensively to decide the complicated and important issues

raised by the parties.

In all of the following findings, therefore, | will note whenever | am
dealing with testimony or documents on which conflicting evidence and argument
was presented. In these instances, | will generally explain how | have harmonized
the testimony or otherwise handied the dispute to justify whatever | have found as
fact and will signify this by specifically indicating that | so "FIND.”

if no explicit designation of a finding appears, | have concluded that the

testimony or documentary evidence being discussed was credible and sufficient for
‘me to rely upon. Generally, evidence in this category will not contain any
conflicting evidence in the record, though the testimony may have been vigorously
cross-examined and various arguments or interpretations relating to the meaning
of the evidence may have been urged. All of the following discussion which falls
within this category is therefore FOUND as FACT and, hopefuily, my conclusions
with regard to the cross-examination, arguments or interpretations asserted will be

clear from the context of the discussion.

SUMMARY OF OPINION

Defendants urged me to accept the testimony of their experts, a number
of whom presented observations and suggestions for resolving the ultimate issues
raised by plaintiffs. As| have explained, my problem with this approach was my
belief that almost all of the witnesses were credible and that therefore
harmonization was needed to resolve most of the factual disputes. 1 could not find

for the defendants on many of the disputed questions without disregarding much
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of plaintiffs’ evidence, which | believed to be very persuasive. Given all of the
evidence presented, | believe that on several of the critical issues the defense argues
for a system as it ought to be and not what it actually is. This observation is
particularly true with regard to the defense’s major contention that local boards of
education in poor urban districts under the existing system can raise all the funds

they need through taxation. (See discussion in Part iii.)

Based upon all of the evidence presented, for the reasons to be disclosed
following this summary, | have determined that plaintiffs proved there are unmet
educational needs in poor urban districts and vast program and expenditure
disparities between property rich suburban and property poor urban school
districts. The expenditure disparities are in some cases greater now than before
Chapter 212 was enacted. | have concluded that the funding law contains systemic
defects which contribute to continued inequity. | have also determined that there
are substantial statewide school facility needs which | do not believe can be
effectively handled under the present system. in addition, although the Supreme
Court, when it found Chapter 212 facially constitutional, assumed that the law
would be fully funded, this record demonstrates that beginning with the 1979-80
school year, equalization aid has never been funded at the level the Court
anticipated. Additionally, transportation aid at the time of the Supreme Court
decision had been funded at 100% of the prior year's approved transportation
costs. in 1978, effective for the 1979-80 school year, rei;nbursement was cut to 90%

and has never again been funded at the 100% level.

As defendants contend, there is political interference and intrusion,
mismanagement and illegality in some urban school districts. Nevertheless, | have

decided that property poor districts are unable to meet fully their students needs
-12-



You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 5581-88

not because of these failings, but because of the operation and implementation of
the Guaranteed Tax Base financing system and the political accommaodation or fiscal
pressure which is inherent in school districts, especially Type | districts, sharing
property poor tax bases with municipalities. 1 do not believe that poor urban
districts, even with better management practices and the expulsion of politics, could
raise sufficient funds and direct adequate administrative energies to address all of
the disparities and unmet needs that | believe must be addressed under our

Constitution,

| also believe that T & E does not mean exactly what either the plaintiffs
or defendants contend. | have concluded that the Supreme Court’'s definition of T &
£ does not exclusively require equalizing inputs or expenditures and, on the other
hand, is not limited to assessing whether a district has been certified by the State. !
do not believe that our Supreme Court has interpreted the Constitution to require

only these limited goals.

; To be T & E our educational system must enable students to obtain from
their education whatever they are capable of and willing to work for, from an entry
level job to proper preparation for college. The State must ensure that educationat
needs are addressed comparably through educational programs designed so that ail
successful students can compete and function politically, economically and socially

in our democratic society.
The plaintiffs proved that substantial numbers of students in our urban

centers are not receiving an education which is substantially equivalent to that

received by pupils in wealithy suburban school districts. Thus, the systemisnotT&E
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because opportunity is determined by socioeconomic status and geographic

location.

I have also concluded that an equal protection violation is present
because the defendants’ local control, associational interests and cost efficiency
justifications are outweighed by the educational rights of children residing in poor
urban districts. But, | have determined that the defendants’ actions do not violate
the Law Against Discrimination because they were motivated by cost efficiency and

notrace.
Finally, | have recommended that various legisiative changes are
necessary to conform the system. to the constitutional dictates. Some of the

available options are considered in Part V of this decision.

To summarize, | believe that the Public School Education Act of 1975, as it

is being applied, can be found by a court to violate the New Jersey Constitution.

-14.
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PART ONE

This part establishes the unique educational challenges presented by
plaintiffs and other pupils residing, generally, in property poor urban school
districts and explains some of the general characteristics of the school districts
plaintiffs attend. It also seeks to explain Chapter 212's budgeting process, cap limits

and the various aid components of the school financing system.
The Cities In Which Plaintiffs Attend School

Plaintiffs attend the public schools in Camden, East Orange, Jersey City

and irvington, which can be described as poor urban areas.
Camden

The poverty level in Camden was three times the State average in 1980
when 23% of its families had less than $5,000 income per year. In 1980 Camden
ranked first in poverty for cities in the United States with between 25,000 and
100,000 population. The median family income in Camden was $10,607 with per
capita income of $3,966 in 1980. Thirty-four percent of its population as of October
1985 received AFDC; more than 90 % of these welfare recipients were black or
Hispanic. In Camden, 13.5% of its labor force was unemployed in 1984 (State
average, 6.2%). According to the 1980 census, 31.5% of New Jersey residents live in

rental housing, butin Camden the numberis 43%.

-15.
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Before World War if, Camden had been an economic hub for South Jersey
with one shipyard employing 35,000 persons. Today there are only 35,000 jobs in all
of Camden as most businesses have moved to the suburbs. Most restaurants left in
Camden are fast food chains. There is one major supermarket, no movie and no
theater. Housing has deteriorated significantly. it is difficuit to find a block in
Camden without a vacant or abandoned property. The City has boarded up and
demolished thousands of homes. Of 2,250 public housing units, nearly 500 of these
units have been vandalized, boarded up and abandoned. At the time Mayor Primas
testified at this hearing, he said there was a three-year waiting list for public
housing and the City had recently started a major program to rehabilitate the
abandoned units.

Camden's population has also declined. In 1950, it had 125,000 peopie.
8y 1980, the population was 84,910. According to the 1980 census, about 50% of
the population is black, 30% white and 20% Hispanic. In Camden, 42% of the

population is under 18 years old and 10% is over 65 years of age.

Camden’s infrastructure is severely deteriorating. The majority of its
sewers are brick and close to 100 years old. Many biocks are caving in from sewer
deteriorations and its streets contain numerous potholes. it would cost hundreds of
millions of dollars to replace Camden’s sewers. Because the city has repaved rather

than rebuilt, there are some blocks with no curbs.
Camden’s tax rate in 1987 was $13.54 per $100 of assessed value. This

rate includes $1.85 for schools, $1.15 for the county, $3.63 for the municipality. The

city has a 15% rate of delinquent tax collection. Camden’s taxes are significantly
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higher than surrounding communities. Some of the surrounding area tax rates
include Cherry Hill, $5.41, Gloucester City, $4.08;, Haddon Township, $4.25;
Pennsauken, $4.53. This causes some Camden citizens on the same block in the
same type home to pay substantially more in taxes than their neighbors, who live
‘beyond the city limits.

Camden’s total budget is $58 million with $18 million raised locally and
the balance consisting of federal and State aid. Camden’s entire property wealth is
$253 million. The last casino built in Atlantic City cost more than the value of all

Camden’s property wealth.

East Orange

In 1980, East Orange’s 77,690 residents lived within the city’s 3.9 square
miles. In 1980 about 14% of East Orange’s families had income levels less than
$5,000. At this time, the State average was 5.9%. The number of people in East
Orange making less than $10,000 annually is virtually the same as the number of
persons making more than $25,000 annually. In fact, 28.1% of East Orange
residents earn more than the State median income. The percentage of families
earning bétween $15,000 and $20,000 is the same for both East Orange and the
entire State. However, East Orange has a higher percentage in all lower brackets

and a lower percentage in all higher brackets.

In East Orange, 16.3% of its population received AFDC in 1985 with
almost 95% of these welfare aid recipients being black. in 1984, East Orange had
8.3% of its work force unemployed. Two thirds of East Orange citizens live in rental

-17-
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homes, as opposed to one third statewide. Almost 85 % of East Orange citizens are

black or Hispanic with a median income of $16,296, according to the 1980 census.

I the 1960%, East Orange was a small community with many more
middie class black and white families. Many of the richer people left or removed
their children from the schools, ieaving the schools in East Orange as the repository
for the poor. The socioeconomic status of public school children is lower than that

of the community as a whole.

East Orange has seen an increase in single parent households. The
largely rental population also moves frequently. in the 80's, it was not uncommon
to see families where several generations of children had gone to the same schools.'
That is not the case any longer as student maobility is now a significant problem.
Many more families are also sharing homes. The large 15-17 room homes house
maore than one family. East Orange has also experienced a decline in ratables. One

witness said that much of the town looks like Germany after WW I,

lersey City

As of 1980, Jersey City had 223,523 residents fiving within 16 square miles
with two thirds of its citizens living in rental houses. Jersey City ranked 17th in the
nation in 1980 for cities in excess of 100,000 with persons living below the poverty
level. In 1969, Jersey City had ranked 82 on this list. As of 1980, about 21% of its
residents lived in poverty. Over 14% of Jersey City families had income levels less
than $5,000 (State average 5.9%). About 27% of Jersey City's residents earn more
than the State median income. Statewide, 11.9% of the population earns between
$10,000 and $15,000 while in Jersey City 15.1% of its population falls within this
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bracket. As of 1985, aimost 14% of lersey City's population received AFDC with
85.2% of this population being black or Hispanic. Jersey City in 1984 had almost
12% of its work force unemployed {State average, 6.2%).

According to Exhibit P-136 (Jersey City’s 1983 Master Plan}, “The main
problem of Jersey City lies not in the lack of space but in the lack of the quality of
housing. Much of the available occupied housing is in just as deplorable condition

asthose abandoned.”

Irvington

Even though New lersey is the most densely populated state in the
nation (our 7.36 million residents live within an area of 7,521 square miles),
population density is most extreme in the urban areas. The 61,000 residents of
Irvington, for example, in 1980 lived within an area of slightly more than three
miles. it is a completely developed area with no vacant lots and is bordered by
populous municipalities like Newark, East Orange, Maplewood and Union. The
town has many multiple dwellings. With approximately 22,000 persons per square
mile, one witness claimed that Irvington was more densely populated than New

Delhi, India.

in the late 1960's after the Newark riots irvington’s population shifted.
Large numbers of black families moved into irvington and the white families moved
out. Its schools went from all white to 96% minority. The black migration into

Irvington was caused in part by the 1967 Newark riots, but aiso by the construction
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of interstate highway #78 and the dislocation of blacks from poor areas razed for

urban renewal. In 1980, 46% of Irvington’s population was black or Hispanic.

In 1980, Irvington had slightly more than 11% of its families with income
less than $5,000 (State average 5.9%). Another 17.7 % of irvington’s population
earns between $10,000 and $15,000 as compared with the statewide average of
11.9%. The median income was $17,382. As of 1985, 12% of Irvington’s population
was reciving AFDC; 89% of them were black or Hispanic. The town has a population
of 20-30% senior citizens and an unemployment rate of over 7%. In 1980, 14.7% of

Irvington residents lived in poverty.
Other Urban Areas

The cities in which plaintiffs reside are not the only poor urban areas in
the State. New Jersey is the third ranking state in per capita income and yet some of
New Jersey's cities are among the poorest in the nation. In 1982 the Brookings
institute identified Camden, Newark, Paterson and Trenton as four of the nation’s
eleven most distressed cities. in 1980, though less than 14% of our total population
lived in Camden, East Orange, Irvington, Jersey City, Newark, Paterson and Trenton,
38.1% of the State's poor lived in these seven cities. Only 11.7% of New Jersey
families that have related children are poor. For these seven cities, however, the
proportion of poor families with related children ranges from 44% in Camden to

19% in Irvington.

Much of the demographic testimony relating to the seven cities of
Camden, East Orange, Jersey City, Newark, Paterson, Irvington and Trenton comes

from plaintiffs’ witness Richard Roper, Director of the Program for New Jersey
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Affairs at Princeton University’s Woodrow Wilson School of Public and international
Affairs since 1980. Defendants assert that Mr. Roper’s testimony should be
competely discredited because he lacks sufficient credentials as a researcher and
scholar in the areas of demographics, economics, unemployment, education, health
and housing. He is not a Ph.D but has only a master’s degree in Public Affairs and he
has not published in academic journals. The defense also contends that Mr. Roper is

an advocate and that the seven cities were selected by plaintiffs and not Mr. Roper.

Mr. Roper’s conclusions were based primarily on information extracted
from U.S, census and State data. | believe that he has sufficient expertise and special
knowledge as Director of the Program for New Jersey Affairs and lecturer in Public
and International Affairs at Princeton University to bring these data to our
attention, especiaily because much of his supportive statistics are inherently
reliable. N.JA.C. 1:1-15.8(c) and 15.9(b). Because of his limited demographic
experience, however, | chose not to draw predictive conclusions as to future

demographic trends in our cities based exclusively on his testimony.

In addition, if the defense believed that Mr. Roper’s statistics were
actually wrong, then, even though they do not have the uitimate burden of
persuasion, they should have presented another demogfapher to challenge Mr.
Roper's conclusions. By failing to present contrary evidence, the defense risked my
concluding that Mr. Roper’s testimony was credible, which is what | have done. | do
not believe that the defendants’ cross-examination undercut many of Mr. Roper's
conclusions. At best, the cross-examination sometimes succeeded in balancing some
of Mr. Roper's observations. For example, Mr. Roper testified that approximately
36% of New Jersey Hispanics reside in the seven cities. The defense pointed out that

therefore 64% of New Jersey Hispanics do not reside in the seven cities. They also
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demonstrated, for example, that Irvington, Jersey City, Paterson and Trenton
contain a large number of poor white individuals, not only blacks and Hispanics. !
also believe that much of what Mr. Roper said is confirmed by other witnesses and
by documentary evidence in this record. In my opinion, also, much of what Mr,
Roper testified to was judicially noticeable, 1 therefore reject the defeﬁse
contentions and consider Mr. Roper's testimony in evaluating the issues presented

by this case.

East Orange and Newark were two of seven major United States cities to
achieve black population majorities by 1970. By 1980, Camden had achieved a black
population majority and the combination of the substantial black population and
the growing Hispanic population in Paterson and Trenton redefined these two cities
as majority non-white. In Jersey City and Irvington, the non-white population

approachgd 50% in the 1980 census.

About half of the State’s black population is concentrated in these seven
cities. Considering that 49% of New Jersey’s black population is dispersed among
the remaining 500 plus municipalities, this leads me to FIND that Mr. Roper was
accurate when he concluded that large numbers of New Jersey’s black and Hispanic
residents are concentrated in the seven cities of Camden, East Orange, Irvington,

Jersey City, Newark, Paterson and Trenton.

While the seven cities ;'epresent 52.2% of New Jersey’s total black
population, these same; cities account for 65.5% of the black population living in-
poverty. Not all of these cities have black populations living in poverty in
percentages above the State average. For exampie, East Orange has a black

population in poverty of 21.3% and Irvington has a black population in poverty of
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18.1%. Both of these percentages are below the State average for blacks of 26%.
Additionally, these cities contain large numbers of poor whites. Of the entire poor

population, for example, 36.25% in lrvington and 28.6% in Jersey City are white,

Similarly, while the seven cities represent 35.5% of the State's total
Hispani¢ population, these seven cities account for 51.1% of New Jersey’s Hispanic
population living in poverty. Defendants admitted in their answer that "Plaintiff
children are predominantly minority and poor. They live in urban centers where
unemployment is high, and many families are on'welfare.” (Answer filed in 1981, p.

3, para.2)

Thus, | FIND that the majority of these cities’ inhabitants are non-white. !
also FIND that there are significant numbers of poor blacks, Hispanics and whites in

these cities.

A total of 10.78% of ;he work force in the seven cities is unemployed in
contrast to the State’s unemployment rate of 6.2%. Unemployment rates in New
Jersey for minority groups are high. In 1984, the unempioyment rate for blacks in
New Jersey was 12.8%, more than twice the 5.4% unemployment rate for whites. In
1984, the Hispanic unemployment rate was 12.1%, also more than twice the white
unemployment rate. Furthermore, only 24% of black teenagers had jobs in 1985 as
compared to 50% of white teenagers. Thirty-three percent of Hispanic teenagers
had jobs in 1985. in 1981, New Jersey teenage unemployment rates were 20.1%
among whites, 55.1% among black teenagers and 29.8% among MHispanic

teenagers.
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According to the 1986 New Jersey Department of Health's ranking of
areas with the most pressing health needs, Camden, East Orange, Irvington, jersey
City, Newark, Paterson and Trenton were among the top 12 neediest areas in the
State. Trenton ranked second most in need; Newark, third; Camden fourth; Jersey

City, fifth, and East Orange, sixth. Atlantic City ranked first. Irvington was twelfth.
Urban School Districts

The Department of Education lists 56 school districts as urban. These
districts include 51 designated by the Department of Community Affairs as urban
aid districts and five districts added by the Department of Education in 1984,

The Department of Education also uses census data to group schoo!
districts by the socioeconomic status (SES) of the population comprising the school
district. They range from District Factor Group {DFG) A, the lowest SES, to DFG J, the
highest SES. Seven characteristics are measured to develop the DFG rankings:
average income; educational level; occupational level; percent of families beiow
the poverty level; percent unemployed; density, and urban percentage. All districts
are ranked and divided into groups of about 50 districts each; the number of
districts within each DFG is therefore roughly equal, but the number of pupils in
each group is not. DFG A in 1985 contained the largest pupil enroliment of
approximately 248,000 pupils. Some of the school districts listed in DFG A include
Asbury Park, Atlantic City, Bridgeton, Camden, East Orange, Elizabeth, Hoboken,
lersey City, Newark, Paterson, Perth Amboy, Trenton, Union City and West New
York. Irvington is in DFG B along with, for example, Burlington, Long Branch,

Millville, New Brunswick, Orange, and Vineland.
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Of the 56 urban districts, 29 of them are in DFG A and B. But of the
approximately 411,000 children enrolled in the 56 urban districts, 68% of the
children {approximately 279,000) attend school in the 29 DFG A and B districts. Of
the approximately 261,000 minority children enrolled in the 56 urban districts, 84%
of these children (220,000} attend schoool in DFG A and B districts. Of the
approximately 233,006 minority children enrolled in DFG A and B districts, 94% of

them attend urban schools.

When the State’s pupils are divided by per pupil/property wealth, there is
a much highgr concentration of minority enroliments in the lowest wealth groups
than in the rest of the State. In 1986-87, there were 159,584 students in the public
schools of Camden, East Orange, Irvington, Jersey City, Newark, Paterson and

Trenton. Of these students, 145,213 were minorities.

Minority enroliment in urban poor districts is also increasing. As an
example, since 1879-80, the percentage of minority children attending school in all
four plaintiffs’ districts has increased. In Irvington, there was an increase of close to
20%. Black and Hispanic enroliment percentages during 1979-80 and 1986-87,
respectively, for each of the four districts are: Camden, 91.4% and 94.8%; East
Orange, 99.4% and 99.5%; Irvington 72.7% and 91.1%; and Jersey City 75.9% and
77.1%.

Plaintiff witness Dr. Wise, the Director of the Center for the Study of the
Teaching Profession within the Rand Corporation, testified that black students will
continue to predominate in urban schools into 1990. Defense witness Dr. Bloom,

Assistant Commissioner of the Division of General Academic Education, New Jersey
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Department of Education, agreed that the changing demography of new students
arriving in schools is accelerating the need to change. According to Dr. Bloom,
educators have to deliver educational programs to increasing numbers of poor and

minority children.

The record shows that large numbers of children attending school in
urban districts are minority students. Using the figures from defendants’ reply,
there were in 1984-85, 310,828 blacks and Hispanics in New Jersey schools. Of these,
233,139 (or 75% of all blacks and Hispanics in the schools) are in 50%-pius minority
districts and most of these districts are urban. Only 36, or 6.5%, of the 557 districts
listed by defendants are 50%-plus minority enroliments. These 36 districts educate
40,447 or 5.3% of the 768,607 white students in New Jersey public schools. Thus,
6.5% of the districts educate three-quarters of all black and Hispanic children, but
only 5.3% of the white children. It is also ciear that the 50%-plus minority districts
have very targe concentrations of blacks and Hispanics, while 50%-plus non-
minority districts have very few. There are 149.906 black children (73%) in 50%-plus
minority districts out of a total of 205,308 statewide. There are 81,322 Hispanic
children (77.1%) in 50%-plus minority districts out of a total of 105,520 statewide.
There are 213,618 blacks and Hispanics in 70%-plus minority districts, or over two
thirds {68.7%) of the statewide total. These 25 districts (4.5% of the total) educate
only 3.8% of the whites (29,028). The remaining 481 (70%-plus non-minority)
districts educate 87.2% of the white students in the State, and only 14.2% of the

blacks and Hispanics.

Indeed, the term "urban schools” has become a euphemism for minority
schools. In the iate 60's and early 70's urban districts suffered riots and “white

flight.” The white flight from the central cities resulted in large concentrations of
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black and Hispanic residents in metropolitan areas.’ Even when whites stayed in the
cities, the record indicates that many send their children to private or parochial
schools, rather than public schools. Thus, the urban public school population often
contains a higher minority percentage than is present in the surrounding

municipality.

The four districts from which plaintiff children come contain about 6% of
the State’s pupils. Some of plaintiffs’ proofs consisted of comparisons between
these districts and proper*- rich districts. The defense questions ghe
appropriateness of these comparisons. They argue that the racial composition of
disthicts in DFG>B, for example, is not like those in DFG A. However, in 1984-85,
District Factor Groups A and B contained 67.4% minority enroliment while District
Factor Groups H, | and J contained 10% minorities. District Factor Group A had an
80% minority student enroliment.

The defense further argues that comparing DFG A districts to DFG [and }
totally ignores a vast majority of pupils in the State: 548,061 pupils (about 49% of
the pupils in the State) in DFG’s B through H. A comparison of some 22% of the
pupils in the State {DFG A) with some 17% of the pupils in the State (DFG's! and ) is,
according to defendants, a comparison of extremes. The defense also questions the
appropriateness of comparing poor urban districts to 16 “incomparable,”
“exceptional” affluent high-spending districts and the 19 municipalities with which

they are coterminus.

| FIND that such comparisons are not only appropriate but were expected
by the Supreme Court. In Abbott v. Burke, 100 N.J. 269, 296 (1985), the Count
stated: “{Tlhe thorough and efficient education issues call for proofs that, after
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comparing the education received by children in property-poor districts to that
offered in property-rich districts, it appears that the disadvantaged children will not
be able to compete in, and contribute to, the society entered by the relatively
advantaged children.” In order to judge the school system in a State as
geographically small as ours, | believe that any district within the system should be
examinable and comparable with any other. {See further findings on the relevance

and validity of these comparisons in Part Il and the meaning of T & Ein Part V)

The Educational Challenges Presented By Urban School Children

Some of the children to be educated in plaintiffs’ districts and other
urban districts present enormous problems for educators. Many poor children start
school with an approximately two-year disadvantage compared to many suburban
youngsters. This two-year disadvantage often increases when urban students move
through the educational system without receiving special attention. Poor children
often do not receive the same verbal stimulation as children in middie class homes.
They are not exposed to things like books and blocks, essential for reading
readiness. They are often from single-parent households, headed by a mother who
is poorly educated. They are exposed to more stress, from street crime,
overcrowding and financial problems. Even the noise ievel of the urban
environment may affect reading and language skills, according to one witness.

Nutrition and health care are aiso likely to be deficient.

The record is replete with examples of the educational challenge
presented by these students. Camden, East Orange, Irvington, Jersey City, Newark,
Paterson and Trenton, for example, have more students, more schools, more

minorities and more bilingual students (71% of bilingual students attend schools in
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DFG A and B) than most other districts. Jersey City, as the most dramatic example,
had in 1983-84 over 10,800 students speaking native languages. Of this group,
2,856 had limited English proficiency and the district was required by law to provide
them with bilingual/English as a Second Language (ESL) education programs. The
Jersey City students speak Akan, Arabic, Bengali, Cantonese, Chinese, Czech, Farsi,
French, Greek, Dujarti, Guyana, Hindi, Hungarian, Ralian, Korean, Laotian, Polish,
Portugese, Punjadi, Estonian, Russian, Spanish, Swahili, Togoloz, Thai, Urdu,
Vietnamese, Slovenian and Yugoslav. In the property rich school district of South
Orange/Maplewood, in contrast, there are 33 'bilingual students, mostly Spanish
speaking. Additionally, districts in DFG's A and B contain numerous students in
need of compensatory education, which districts are required by law to provide.
About 60% of the statewide Minimum Basic Skills (MBS) test failures were in DFG A
and B districts. ‘

When the State switched from the MBS to the High School Proficiency
Test (MSPT), there were again many more failures in urban areas. For example, the
passing State average reading score on the MSPT was 80; Irvington’s mean was 63.
With mathematics, the State passing average was over 64 while irvington’s mean
was 41. Suburban districts’ students scored 20 to 25 points higher than urban
districts. In 1986, only 17.5% of Camden’s 9th graders and 12.5% of !rvington’s
passed all three parts of the HSPT. The children who do not pass must be provided

with compensatory education.

In 1985, Camden had 53.09% of its 19,000 students enrolled in
compensatory education. East Orange, in 1985, had enrolied in compensatory
education 41.37% of its 11,500 students. in Irvington, 30.10% of its 8,900 students
were served in compensatory education. Finally, in Jersey City, 45.21% of its 34,000
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students were similarly served in a compensatory education program. These
percentages are overwhelming compared to affluent suburban schools. For
example, in the same year, Princeton had 6.44% of its student population in
compensatory education while Moorestown had 3.98%, Millburn 3.78% and
Paramus 6.24%.

The number of compensatory education students presents significant
scheduling and space problems for the districts involved. For exampie, Jersey City's
45% failure for 3rd grade test takers amounts to 800 students. In Princeton, its 10%
math failure in the 3rd grade amounts to 13 students. in Montclair, its 16% failure
amounts t0 46 students. lersey City needs more than 50 classrooms to

accormmodate its compensatory education needs, while Montclair needs only three.
The Plaintiffs and Their Schools
The following findings describe some of the school facilities in plaintiffy’
four cities and some of the personal living conditions that confront children in the

plaintiffs’ cities.

Camden

There are 32 schools in the Type Ii Camden School District educating
approximately 19,000 students. (See 4discussion below explaining Type | and Type II
districts.) There are two high schools, five middle schools, 20 elementary schools,
and five special education or adult education schoois. The high schools, which serve
a total of about 3,500 students, are Camden High and Woodrow Wilson High. The
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five middle schools are East Camden, Hatch, Morgan Village, Pyne Point and

Veteran’s Memorial.

The Pyne Point Middle School in Camden, for example, serves
approximately 750 students in grades 6-8. Over 52% of the students are Hispanic
with over 42% black and less than 1% white. The school is surrounded by the city's
lowest socioeconomic group population. To get to the school the students must
walk through an area where houses are burned out and boarded up and where
there is a great deal of crime, including the hub of South Jersey's drug traffic, high
auto theft and burglary. The district erected a fence to keep incorrigibles out on
weekends. Before the fence was erected, after each weekend the principal noticed

more grafitti, broken windows and urine around the buildings’ entrance.

Because Camden is under a Department of Education desegregation
order, 150 students must be bused to Pyne Point each day. The students live close to
the school but their parents were concerned about their children walking through
the neighborhoods surrounding this school and so the district buses the children.
Most of the students’ parents are on welfare and food stamps. All the students at
Pyne Point receive free lunches. The school has an 85% average daily attendance.
One witness said that absenteeism is higher at the beginning of each month

because some students accompany their parents to get welfare checks.

Mr. Dover, principal of the Pyne Point Middle School, stated that building
administrators in other districts talk of program deveiopment and student
achievement. He has to be more concerned with custodialfjanitorial matters and

balancing various educational needs against one another to achieve basic needs.

-31-




You are viewing an archived copy from the New Jersey State Library.

OAL DKT.NO. EDU 5581-88

The Washington Elementary School, a kindergarten (K)-5 three story
building, enrolls about 500 students - 57% Hispanic, 31% black and 12% white.
Two of Washington's classes must be housed in the cafeteria of Veterans’ Memorial
Middie School. In the Washington facility, there is only one lavatory for boys and
one for girls, both on the first floor. In 1987, there were plans for additional
lavatories. The second floor landing serves as classroom/office space for a
supplemental reading teacher (working with groups of five or six children), a child
study team and a school community coordinator. Because there is no teachers’

lounge, teachers eat lunch in a kindergarten or a basic skills classroom.

Camden High School serves approximately 2,000 students in grades 9-12.
Nearly 75% of the students are black with 25% Hispanic and a few whites and
Asians. Prostitution and drugs surround the area with some teenage prostitution
occurring in the school.. The park across from the high school is a haven for drug
pushers. There are six security people necessary to keep outsiders out of the school.
There are teenage gangs, with children hanging around the schools during off
hours. 1t is impossible to schedule nighttime activities at the school because no one
wants to come into the neighborhood at night. The area contains many single

family dwellings turned into multiple family dwellings.

Absenteeism averages 20-25% daily, notwithstanding various programs
designed to increase attendance. -Truant officers sweep the city, with students
detained and their parents called. Because too many parents do not have phonesf
this strategy has been ineffective. Camden High's open lunch program, necessitated
because the school cannot provide funch space for 2,000 students, precipitates

students cutting afternoon classes.
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Students in urban schools seem to move periodically from one urban area
to another. This mobility causes obvious instructional problems for the districts.
Camden’s mobility rate was 52% in 1986. It ranged from a low of 24% at Camden
High School to a high of 91% at the Mickle Elementary School. Washington
Elementary School’s mobility rate was 83%. At Pyne Point, where the 1986 mobility
rate was 46%, students transferred intra-district and some out of district to Puerto
Rico, New York, Vineland and then back into the district. The other middle schools
which send students to Camden High School have mobility rates of 49% (East
Camden) and 41% (Morgan Village).

At Woodrow Wilson High School, like Camden High, the mobility rate is
only 27%. As one witness explained, by the time the students get to high schoo!
they simply drop out.

Camden High School has applied for a National Education Association
grant to remedy its dropout problems. The dropout rate at Woodrow Wilson High
School was 55% in 1980 (9th to 12th grade) and 57.6% in 1985 (9th to graduation).

East Orange

The East Orange School District is Type | and has 16 schools educating
approximately 11,500 students. In 1986-87, the district was 97.3% black, 2.3%
Hispanic and .2% white. East Orange was ordered by the Department of Education
to implement a desegregation plan. East Orange’s schools include two 9-12 high
schools (East Orange and Clifford Scott High); one junior high school (Vernon
Davey); three middle schools {Costley, Healy and Sojourner Truth, all in the Hart
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Complex); ten elementary schools and an adult education center. The Ashland

Elementary (K-8} and Elmwood Elementary (K-5) each enroll about 800 students.

The Kentopp Primary School in East Orange, whose 500 children grades
K-2 do not go home for lunch, has no cafeteria, no all-purpose room, no auditorium,
The children eat lunch in at least two shifts in the first floor corridor. The school is
also without a library or media center. Portables on the Kentopp playground are
used for instructional purposes. These young children formerly played in a large
East Orange city park. Now, however, it is too dangerous to use. A security person

is stationed at the school full-time.

East Orange High Schoo! had more than 1,900 students as of September
30, 1985 - only 17 are non-black, 2 99.89% black enroliment. There are 90 students,
mostly Haitians and some Hispanics, in bilingual brograms and 35 special education
students in three self contained classrooms. The high school knows of 166 families
earning below $11,000 and suspects there are more. One of plaintiffs’ witnesses
from East Orange testified that the home environments of the students range from
nice comfortabie one family homes with two parents to apartments where stairs
have no railings, windows have no glass, doors are kicked in at the bottom, light
bulbs are bare and there are many locks on the doors. The first impression one gets
on entering such an apartment is of being crowded. For example, some of these

apartment dwellings have two or three beds in the livingroom with a small kitchen.

One of plaintiffs’ witnesses from East Orange explained that some

students appear unable to get sufficient sleep because they live in overcrowded and
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noisy environments. Some of the students appear undernourished and seem to

suffer from the stress and strain of urban living.

East Orange High School, which houses 2,000 students, is surrounded by
a parking lot behind retail stores, apartment houses, abandoned and burned out
buildings. Upon arriving at school, students and teachers must walk through debris
and trash that has blown out of garbage cans placed in front of stores the night
before. Two areas are available for outside activities. One is a grassy plot, not big
enough for a tennis court, and the other is a block wide by half a block long fenced
in asphalt paved area which is aiso used for faculty parking. Because of insufficient
space, the high school students cannot practice or play any outdoor sport at the
school except baseball. They cannotdo field events for track. Students practice and
play tennis at a city park, some 14 or 15 biocks from the school. Giris play softball at
another city park, more than 20 blocks from the school. The f:.:)otball field located at
Martens Stadium does not have an official sized track; the track team practices in
the hallways of the school after classes finish for the day. East Orange students play
in an athletic conference and sometimes travel to Morris County where they see
high schools with spreading campuses and playing fields, trees and bushes, benches

where students sit during their lunch hour and spacious and clean parking lots.

Mobility is also a problem at East Orange. During 2 typical school year,
some 400 East Orange High School students who enrolled in September leave and
are replaced by 400 new students. It is not unusual for an East Orange high school

student to have been in six high schools in four years.

The dropout rate between the 9th and 12th grades for East Orange High
School was 61% in 1980. For both East Orange and Clifford Scott high schoals,
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dropout rates were 60% for the graduating class of 1982, 61% for the class of 1983,
59% for the class of 1984, 57% for the class of 1985 and 60% for the class of 1986.

Jersey City

In 1987, Jersey City's public school enroliment was 14.8% white, 44.2%
black and 33% Hispanic, while blacks comprised only 27.7% of the city’s total
population. (Jersey City has a thriving parochial school system that enrolls many
non-minority students.) The school district has 28 elementary schools {25 are K-8
and three are K-4) and five high schools: Academic, Ferris, Lincoin, Snyder and
Dickinson. Jersey City is also subject to a desegregation order entered by the

Department of Edu;cation.

in Jersey City through 1983-84, most of the elementary schools (K-8) had
enroliments between 800 and 1,000 with only three schools (No.’s 16, 42 and 29)
having fewer than 500 students.

In Jersey City, most high school students come from three large public
housing projects. These projects have graffiti, little grass surrounding them, and
much broken glass and debris all around. The elevator in one of the projects
frequently does not function because urine in the elevator corroded the cables at
the elevator's base. The Assistant Superintendent in charge of Jersey City's
secondary schools since 1985 has witnessed eight children sleeping in one room and

three or four families in a very small apartment.

When a Department of Education evaluator entered Lincoln High School,

in connection with preparing evidence for the defense in this case, he testified that
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he felt the tension and could see policemen in the building. When a loud noise

startled a class he was observing, the students ducked under their desks.

Academic High Schoo! in Jersey City is located in a Ukranian Church
where funerals are still conducted during school hours. These students are bused

for physical education, science and a computer course to Jersey City College.

The dropout rate for three jersey City high schools was: Lincoln 54% in
1980 (9th to 12th grade) and 55% in 1985 (Sth to graduation); Dickinson, 40% in
1980 (9th to 12th) and 44.4% in 1985 (9th to graduation); and Ferris, 40% in 1980
(9th to 12th) and 49.2% in 1985 (9th grade to graduation).

Irvington

In 1987, 8,909 children attended public schools in Irvington’s Type Ii
district. Like Jersey City, the minority composition of the public school students is
much higher than that of city residents. School enroliment is 77.6% black, 14.3%
Hispanic and 6.4% white, as compared with 37.7% black, 8.5% Hispanic and 63.8%

white for the residents of Irvington.

Irvington has 10 school buildings. The enrollment in its one 9-12 high
school fluctuates between 2,400 and 2,600 yearly. There are nine elementary
schools with some being quite large. Myrtle Avenue elementary school, for
example, houses 800 students; Mt. Vernon educates 640 students; and Grove Street

School houses over 1,000 students.
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Irvington school facilities are overcrowded. At Madison Avenue
elementary school, children attend music classes in a storage room and remedial
classes in converted closets. At Chancelior Avenue School, a coal bin was converted .
into classrooms. The Grove Street School has two girls” and two boys’ rooms for its
1,000 students. All nine of Irvington’s elementary schools have insufficient
playground space and because of difficulty with on-street parking, the schools’ staff

must park on much of the existing playground space.

One witness testified that Irvington students tend to come from unstable
homes, in most instances headed by a single parent. Their living conditions are
crowded, with no place to study. The students present great heaith related

probiems which strain the nursing capacity of irvington’s schools.

irvington’s Grove Street School is an elementary school in one of the
worst areas of the city. A witness explained that the children are surrounded by
much crime, vandalism and graffiti. Cars are broken into every day. There are many
street gangs congregating around the school, irvington children must wéar their
house keys around their necks. It is not safe to go out in the evening. This witness
described the neighborhood as one where you have to put your good sneakersin a

bag so that no one will steal them on the way to school.

lrvington’s children are also highly mobile. .During the 1985 school year,v
the pupil mobility rate was 50.6%. All elementary schools had mobility rates higher
than 40%; they ranged from a low of 44.4% at Myrtle Avenue School to a high of
74.6% at the Florence Avenue School. The high school rate was 33.8%. In 1986,
mobility rates were similar although the high school rate declined to 28.3%.
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The Irvington High School dropout rate increased by 24.8% between
1980 and 1985. The dropout rate for the class of 1980 was 13% ( 9th to 12th grade)
and for the class of 1985 (9th to graduation) it was 37.8%.

Dropouts in Urban School Districts

Districts are required to report dropouts to the Department of Education.
The Department's current definition of dropouts includes students who disappear
between school terms as well as those who leave during the school year. In
suburban districts, with low student mobility, there is considerable follow-up of
students who disappear from the rolls. in large urban cehnters, with high mobility
rates, where large numbers of students appear and disappear annually, follow-up is
difficult. Consequently, the dropout numbers reported by most urban districts tend
to be oniy those students who officially dropout, i.e., those who tel! the school they
are leaving. These rates greatly understate the problem. For example, the district-
reported dropout rates for East Orange High School were 9% and 2% in 1978 and
1979 respectively when the actual caiculated rate was 61%.

The Department of Education was quite concerned about the inaccurate
official dropout rates and, therefore, in 1980, examined 23 high schools in the urban
districts of Pleasantvilie, East Orange, Elizabeth, Camden, Irvington, Newark,
Orange, Hoboken, Jersey City, Trenton, New Brunswick, Perth Amhoy, Asbury Park,

Paterson, Passaic and Plainfield.

In this study, the Department calculated the mean difference of class size
between 9th graders and 12th graders. This method assumes that if there is no
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significant drop in district enrollment, the number of students in the senior class
should roughly equal the number of students in the freshmen class. Thus, using this
method, the number of seniors in 1978 was subtracted from the number of
freshmen in 1975, To increase the confidence level of this calcuiation, differences
for 1979 and 1980 were similarly calculated and the three figures were averaged.
This 9th to 12th difference for the 19 schools studied (three did not have 9th grades)
ranged from 13% to 61% with an average 46% dropout rate.

Also in this 1980 study, the Department used the cohort dropout rate by
class. This method, using September 30 district reported data, follows a particular
class from freshman to sophomore year; sophomore to junior year; and junior to
senior year. Thus dropout rates are developed for each year the cléss of 1980 was in
high school. This method does not track individual students because many students
enter and ieave throughout the four years. Nevertheless, in most cases studied
there has not been a significant change in overall district enroliment over the four

years, and therefore, the adds and drops were expected to even out.

The cohort method yielded results which were consistent with the mean
difference method. The 1980 cohort study found that approximately 46% of the
students in the 23 schools dropped out annually.

When plaintiffs’ witness Dr. Ogden, currently Moorestown's Director of
Curriculum, was employed by the Départment of Education, she prepared the class
of 1980 dropout study. After leaving the Department and before testifying in this
hearing, she updated the study using the cohort method. She tracked the class of
1985 to its senior year and then to graduation. Her updated study revealed a 42.4%
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dropout rate to senior year and a 47.2% dropout rate from freshman year to

graduation.

Dr. Ogden explained that some educators argue that differences
between freshman and senior c!as§ size can be explained by the number of
interschool transfers. But, if students were simply transferring to other schools one
would expect to see increases in some gdistricts to balance the decreases in others.
However, in a number of urban districts the same pattern of decrease is found. Dr.
Ogden further explained that students who do transfer tend to stay within various
urban districts and therefore one does not expect to discover that urban students

move in sizeable numbers from Newark to Princeton, for exampie.

Dr. Ogden’s updated study confirmed her 1980 results and concluded
that the 23 schools had a consistent dropout rate (to graduation) of approximately
47%. This means that 6,404 students dropped out of the 23 high schools between
1981 and the class of 1985's graduation. Dr. Ogden’s study confirms other
information indicating an enormous dropout problem in urban school districts. For
example, from 1962 through 1986 East Orange caicuiated its precise dropout rates
between 9th and 12th grades at approximately 60%. Less precise data from
Trenton estimates a relatively constant 50% dropout rate from 1984 to 1986. In
1984, Department of Education officials recognized that each year between 18,000
and 20,000 young adults drop out of high school and that most of them live in

urban centers.
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Mobility of Urban Students

The apparent mobility of many urban students presents severe problems

for urban teachers. A great deal of disruption is caused by this phenomenon.

In Paterson, at least 10,000 students transfer in and out of the school
district each year. In lrvington in 1985-86 for example, at the high school, which has
a relatively low 28% mobility rate, 452 students transferred in and 281 transferred
out. At the Grove Street elementary school, as another Irvington example, 485

students transferred in and 134 out for a 62% mobility.

New Brunswick Superintendent Dr. Larkin explained that no matter
when a student arrives and how much previous education a student may have had,
that student must be tested along with all other students. The mobile students
count in the district High School Proficiency Test (HSPT) profile no matter how long
the students were actually in the. district. Dr. Larkin emphasized that without
counting these students the district scores would be much better. There has been at
least one other study confirming Dr. Larkin’s observation. (See findings on Testing

atPartiVv.)

The instructional problems caused by a high mobility rate can only be
partially solved. A mobility rate of 90%, for example, means that a teacher may
begin the year with a certain number of students who by the end of the year will
have been almost completely replaced by others. Some of the problems associated
with intra-district transfers can be ameliorated by standardizing instructional

programs and textbooks, which was done in Camden as early as 1973, Such
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measures, however, do not diminish classroom disruption caused by new children’s
social adjustment problems, their special calls on teacher time, as well as the need to

stock extra materials and supplies,

The Commissioner of Education is concerned about mobility, but
according to Assistant Commissioner McCarroll, believes that there are few

solutions beyond smaller classes.
The Teachers of Urban Youth

Most of the teachers of urban youth do not live in the same
neighborhoods as their students. The teachers are typically more white than black

and predominantly middle class.

A larger number of teachers are absent or late each day in inner city
schools than in suburban schools. And, at least according to one urban
superintendent, urban teachers are in many cases poorly prepared to cope with the

enormous educational problems they face everyday.

Turnover of urban teaching staffs is relatively low but there is a high rate
of principal turnover. There are teachers whose expectations of their students are
low. This group typically makes few demands and usually settles for less. This group
must be taught to demand excellence and that it is insufficient just to love their

students. Some urban teachers have to be taught notjustto exist.

There are serious value conflicts in most city high schools, not only

between staff and students but also among staff. Intra-staff value conflict
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manifests itself in many inner-city high schools as a lack of goal consensus and

educational focus and a staff suspicious of competition with each other,

Some urban teachers exhibit symptoms of high stress bordering on battle
fatigue. One Irvington teacher explained that some urban teachers suffer from
burnout. She defined this as an inability to function effectively in the school
environment or to deal positively with the job and motivate children. it comes from
overwork, large numbers of children, stress and feelings of ineffectiveness. Burnout
creates health problems and leads to transfer and career changes. “"The spark is
gone, you plod along from day to day,” this teacher testified. Comments such as *!
can’t give homework, | can’t correct it” or “ have to get out of here” are symptoms

of burnout.
The School Budgeting Process

Funding for the public school system comes primarily from two sources:
local property taxes and State aid. (Federal aid amounts to ohly approximately 5%
of New Jersey’s total education aid.) A property tax is levied annually upon all
taxable property in each school district. Revenues from the property tax are used
for all school purposes (inciuding local, regional and consolidated schools) as well as
to provide most funds made available for municipal budgets. In addition, a portion

of a county-wide property tax provides revenues for county vocational schools.
Each year every school district develops a budget for the following year

which indicates how they will spend the State, local and federal monies. This

budget takes into account the amount of State and federal aid which is expected,
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and establishes the district’s educational spending plan from which is derived the

amount of local school property tax which must be levied.

The budgeting process followed by school districts depends upon
whether the district is a Type | or Type Il. Type | districts do not require voter
approval for school budgets, but instead must seek approval from a Board of School
Estimate, which is composed of two school board representatives and three from
the municipality’s governing body. Type Il districts must have their budgets
approved by the voters unless the district has a 8card of School Estimate, in which
event the Board of School Estimate must approve the budget as if the district were a
Typel.

School budgets in New lersey, including current expense and capital
expense projections, are prepared during the late winter and early spring of the
prior year. Thus, the 1987-88 school year' budgets were prepared during the late
winter of 1986 and early spring of 1987,

The amount of State aid a district will receive in the coming year is
calculated in advance by the Department of Education. N.LS.A. 18A:7A-27 requires
the Department to calculate by November 1 the Chapter 212 State aid each district
can expect for next year. The Department must also notify districts by November 15
of their cap limit. (See cap discussion below.} Therefore, the Department usually

begins both notification processes on November 15,
The actual State aid amounts cannot be finalized until the Governor
makes a recommendation to the Legislature and the Legislature passes the

Appropriation Act. Since the Governor’'s budget is not submitted until late January
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or early February, and the Legislature may consider the recommendations until as
late as Juqe 30, districts are kept advised by the Department of the actual aid
expected to be available for next years’ budgets. Besides the State aid estimates,
the Department of Education during this time period must also estimate federal
awards from various sources. Sometimes, therefore, the Department notifies
districts three or four times before the districts receive figures they can actually rely
upon. The final aid figure impacts on how much a district must raise in local taxes or
what programs it can expect to implement. When unanticipated State aid
reductions occur, districts contend that planning problems are severe, especiaily
when the district is advised of the actual State aid figures close to the school year for
which the budget has been prepared.

According to Assistant Commissioner Calabrese, however, announced
State aid reductions can almost always be recovered by utilizing the district’s
budget surplus. For districts receiving large amounts of State aid, the announced
cuts normally do not exceed 2% of the district’s total budget. Accordingy to the
Assistant Commissioner, it is rare for more than four or five districts to have to
utilize all of their surplus to cover announced State aid reductions. The problem is
aid cuts, not the continuing notice. If a district, for example, is notified repeatedly
that its aid is being increased, the district will not complain. The Assistant
Comissioner, therefore, contends that because these cuts have negligible impact on
the total budget it is inaccurate when districts assert they are unable to plan

because of the Department’s aid revisions.

It is not impossible to plan under these circumstances, however, if the
district’s surplus cannot cover announced aid reductions, then the district must

consider raising taxes or reducing programming. Additionally, it has happened that
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changes in the amounts of previously estimated State aid have occurred after all
local budget development has been concluded and the district may have been
contemplating using its surplus in other ways. Therefore, | FIND that accurate
district planning is hindered by uncertainty because the actual amount of State aid
depends upon the Legislature’s appropriation, which may not be finalized when

budgets are prepared.

Districts usually begin their budget preparation in sufficient time so that
they can submit their budget to the county superintendent’s office by January 15.
County superintendents are considered part of the Department of Education
though their offices are physically located within the various counties. The County
Boards of Chosen Freeholders pay for the county superintendent’s office rent,
secretarial and clerical employees and supplies and equipment. The Department of
Education pays the professional employees’ salaries and provides the office with

State forms.

_ After review and approval by the county superintendent, the Board of
School Estimate in Type | school districts or Type 1 districts with estimate boards, by
March 18 must fix and determine the budget after public hearing. N..S.A. 18A:22-
14, 26. in Type Hl districts, the Board of Education, no later than 12 days prior to the
election, fixes the amount of the budget to be submitted to the voters. N.J.S.A.
18A:22-32. Once the electorate determines the amount to be raised, the Board of
Education certifies that amount to the county board of taxation for inclusion in
municipal taxes. N.JLS.A. 18A:22-33, 34. If the voters reject the budget, the
municipal governing body, by April 28, must decide the amount appropriated for
the school district. N.J.S.A. 18A:22-37.
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There are many factors that determine whether focal voters will support
public education. These include whether a large number of voters are childless or
have children in private or parochial schools. Retirement communities are
disinclined to vote for property taxes to support education. Large businesses with
few employees residing in their taxing jurisdictions are sometimes unwilling to pay
property taxes to support the education of children who live there. Other factors
include the educational background of voters, the proportion of residents who are
owner-occupants or renters and the proportion of residents living in poverty.
Finally, a factor related to whether voters will support the public schools is the total

tax burden for all services paid from the local tax base.

By March 18 for Type | or Type Il districts with estimate boards or by April
28 for Type II districts, all local budget development action should be concluded.
Since the Appropriations Act, however, will not as yet have been enacted, districts
throughout the State still are uncertain as to the final amounts of State aid that will

be available.

In Type | districts, or Type Il with estimate boards, Boards of Education
which disagree with the budget amounts determined by estimate boards may
appeal to the Commisioner of Education within 20 days of the estimate board’s
action. N.JS.A. 18A:22-14, 26. In Type li districts, if a Board of Education disagrees
with the municipal governing body’s budget determination, after a defeat by the
voters, the board may, within 15 days of the municipal governing body’s action,
appeal to the Commissioner of Education. N.JS.A. 18A:22-37. These appeals,
whether in Type | or Type Il districts, are cailed Budget Appeals and are transmitted
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by the Commissioner of Education to the Office of Administrative Law as contested
cases under N.LS.A. 52:14B-1 et seq.

County superintendents are told, according to Assistant Commissioner
Calabrese, to try to achievg a compromise among the parties in budget appeals. The
budget appeal, from AU hearing and initial decision to final decision by the
Commissioner of Education, can take from six months to a year to complete.
Further appeal to the State Board of Education and thereafter to the Appeliate
Division is also possible. Usually during the budget appeal period, appealing school
districts can spend at the amount approved by either the estimate board or the

municipality's governing body. They may not spend the amount in controversy.

if by May 18 the tax levy has not been set, the Commissioner is
empowered to establish the rate for the district. Sometimes with regional school
districts, towns will dispute among themselves or sometimes the controversy will be
50 explosive within a town that the district will request the Commissioner to set the

levy. The local district can then claim that it tried to keep the taxes down.

Once the budgetary amounts needed have been determined, whether
through the ordinary course or by Commissioner’s order, the governing body
usually includes that amount in local taxes. The money collected is paid to the

custodian of school monies.

County, local, school and State taxes must be paid by the governing body
when paymentis due. N.J.S.A. 54:4-76. The duty to pay is absolute and unqualified.
Board of Education of Fair Lawn v. Mayor, Council of Fair Lawn, 143 N.J. Super. 259,
268 (L.Div. 1976), aff'd 0.b., 153 N.J. Super. 480 (App. Div. 1977). Where fundsin the
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local treasury are insufficient to make these payments, the governing body is

required immediately to borrow sufficient money to pay the taxes. N.J.S.A. 54:4-76.
Budget Caps

Chapter 212 places annual limits, known as "budget caps,” on the
growth of school district budgets. A district may not increase its budget by more
than the cap amount. N.J.S.A. 18A:7A-25. Budget caps were designed to serve four
purposes: first, to prevent large and inefficient budget increases; second, to limit
State liability for future aid (State aid is based in part on the district’s prior
spending); third, to pass on a substantial portion of new State aid as property tax
relief; and fourth, to permit low-budget school districts to move toward more
nearly equal expenditures per pupil. For reasons to be discussed later, budget caps

have been successful in all goals except equalization,

The budget cap is applied to expenditures during the budgeting process
described above. In New lersey, therefore, school boards can reduce their proposed
budget following public hearings and thus submit to the voters or school estimate
boards budgets below the cap level. In other cases, budgets set by school boards at
the cap level may be cut by boards of school estimate or defeated at the polis and
later cut by municipal governing bodies. Thus, the lével of total current
expenditures of a district may fail below budget cap, even in cases in which the

school board has actually proposed a Budget that uses the district’s full cap increase.

The formula used to calculate the budget cap is composed of three
components: (1) a basic growth rate; (2) an equalization factor; and (3) a base

expenditure level or budget. Essentially, these three components are multiplied
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together to determine the percentage by which a school budget is permitted to
increase from one year to the next. The Department of Education calculates the cap
for each district annually and must certify the amount to each local board of

education by November 15.

The basic growth rate, the first component to the cap formula, equals 3/4
times the larger of either the latest annual percentage change in statewide
equalized property valuation or the average qf the last three years’ annual
percentage changes. The equalized property valuations are calculated statewide by
the Division of Taxation and reported to the Department of Education. The Divisior
makes the equalization caiculation to ensure that all property values are
comparabiy related to true market value and not to an individual municipality’s

perceptions as to value.

Equalization, the second component of the cap formula, is based on net
current expense budget. NCEB is an important concept for New Jersey's school
finance system, since it also figures prominently in the calculation of State aid, to be
discussed later. The NCEB for a district is calculated by deducting certain items from
the district’s current expense budget. These deductions include federal aid, ail state
aid except current expense equalization aid, miscellaneous revenues, most
transportation expenditures and appropriated free balances. Essentially, NCEB
therefore is the sum of property tax revenues and current expense equalization aid.
On a statewide basis, NCEB is about 80 percent of the current expense budget and is
sometimes thought to represent the district’s cost for its regular education

program.
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The equalization factor equals the prior year’s State average NCEB
divided by the prior year's district NCEB per resident pupil. For a district where
NCEB is below the state average NCEB, the calculation of the equalization factor
produces a number greater than one, and therefore permits more rapid budget
growth in low-spending districts. For districts spending above the State average
NCEB, the equalization factor actuaily amounts to the prior year's state average
NCEB per pupil. (The district NCEB in the equalization factor when multiplied with
the base budget, explained helow, cancel each other out.) Therefore, all districts

spending above the average have the same equalization factor.

The third component of the cap formula is the base budget. The base
budget equation is different for below and above average NCEB districts. Districts
spending above the State average NCEB use their own NCEB per pupil. Districts
spending below the State average NCEB per pupil use a base budget, for cap
purposes, of the prior year's state average NCEB per pupil. The NCEB number in

"both calculations is multiplied by the prior year's resident enroliment to obtain the
base budget. Since the basic growth rate, the first component of the formula, is
based on one State figure and all districts spending above the average NCEB have
the same equalization factor, these districts, if they spend to cap, will be able to
increase their budgets the same dollar amount per pupil. Therefore, if all districts
whose NCEB's are above the State average spend to their cap limits, a district that is
slightly above the average could never catch up to a district that is substantially

above the average.

For illustration purposes, consider in 1986-87 Asbury Park, a low-
spending district (NCEB $3,764) and Mahwah, a high-spending district (NCEB
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$5,069). The formula works as follows: For Asbury Park’s basic growth, multiply 3/4
by .129271- the larger of the annual percentage change in statewide equalized
valuations or the average of the last three year’s annual percentage changes. That
product is then multiplied by the equalization factor, which is the prior year’s State
average NCEB per pupil of $3,797 divided by Asbury Park’s prior year's NCEB per
pupil of $3,764. (Note that the division required to calculate the equalization factor
results in a product greater than one.) This product is then multiplied by the base
budget, which is calculated since Asbury Park spends below the State average per
pupil NCEB by multiplying the State average NCEB of $3,797 by the district’s prior
year’s resident pupil count of 3,061.5. This calculation permits Asbury Park to raise

its budget $1,136,913 over the prior year.

For Mahwabh, the formula works as follows: Basic growth is calculated in
the same manner: 3/4 multiplied by .129271. This product is then multiplied by
Mahwah's equalization factor, calculated by dividing $5,069 into the State average
NCEB per pupil of $3,797. {(Note that this division, unlike Asbury Park’s, resuits in a
product less than one.) This product is then multiplied by the base budget, which is
calculated since Mahwah spends above the state average per pupil NCEB by
multiplying Mahwah's prior year per pupil NCEB ($5,069) by its prior year's pupil
enroliment of 1,741, This calculation permits Mahwah to raise its budget $640,914,

The budget cap formula was amended in 1986-87 so that it now uses
adjusted net current expense budget (ANCEB) rather than NCEB. The NCEB for cap
purposes only is adjusted to include appropriated free balances and anticipated

miscellaneous revenues. Another amendment made in 1981 authorizes the
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calculation of separate State average NCEB's for districts responsible for different

grade spans: for 3-12 regionals, 7-12 regionals and county vocational schools.

One effect of requiring that a district include appropriated free balances
in its cap calculation is that in the year after a free balance is appropriated, the
district has to make a greater tax effort to go to cap, unless it has more surpius to
appropriate. In the year for which the free balance is appropriated, the tax rate is
reduced, but in the following year, there will be a much larger increase in the
property tax rate to fund the portion of the budget paid for in the prior year by the

appropriated free balance.

Any expenditure increase must be funded totally from the district’s local
tax base because State aid is provided based on prior year funding. Defendants
charge that plaintiffs’ districts do not budget to cap and do not seek cap waivers.
This charge is more fully considered in Part lll. Dr. Reock, one of plaintiffs’
witnesses, analyzed budget caps and found that low-spending districts used a
smaller percentage of their permissible budget increases than did high-spending
districts. For example, in 1979-80, the lowest spending group of districts in his
analysis used only 79% of their $173 per pupil permissible budget increase; the
highest spending group of districts used 31% of their $229 per pupil permissible

increase.
Cap Waivers
A district can exceed its cap limitation by obtaining cap waiver approval
from the Commissioner of Education. Until 1986-87, a district could also use

appropriated free balances to exceed the budget cap without receiving a cap
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waiver, Beginning in that year, a cap waiver must be obtained to use appropriated

- free balances to exceed the cap limit,

Cap waivers may be granted when districts require additional spending
to handle unanticipated increased enroliments or to provide a thorough and
efficient education. The district may appeal the Commissioner’s cap waiver decision
to the State Board of Education. In recent years, most requests for cap waivers have
been approved. Cap waivers had the greatest impact on expenditure increases in
1978-79 when they amounted to almost 2% of the pfior year’s total budgets-for

education.
County Superintendents’ Review of School Districts’ Budgets

N.JS.A. 18A:7A-28 requires the Commissioner of Education to review
annually “each item of appropriation within the current expense and budgeted
capital outlay budgets” to determine the "adequacy of the budgets with regard to”
the district's T & E goals, objectives and standards.

There is some legislative history relating to N.1.5.A. 18A:7A-28. The
Report of the loint Education Committee to the New Jersey lLegisiature,
recommended on June 13, 1974 as follows: “For maximum effectiveness, such a
budget review should be made not only for technical financial adequacy, but also
for adequacy in meeting the educational needs of the district as determined in the
program of evaluation and reporting described in Part IV. Such a budget review wili

require time which is not now available in the school budget timetable. Therefore,

the Committee recommends that provision be made for submission of the local
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school budqget to the Commissioner by December 1 of the year preceding the school

year.” (Exhibit D-247 atp. 38))

Under regulations effective until January 1, 1987,-N.J,A.C 6:8-5.1, the
county superintendent was required to review budgets for the Commissioner aﬁd
determine their adequacy with regard to each school district’s annual report and
fong and short range objectives, which were to be linked to a district’s goals and

needs.

On October 3, 1986, Assistant Commissioner McCarroll stated that county
superintendents do not review budgets for adeqacy and that the Code does not
require such a review. Dr. McCarroll testified that with 21 county superintendents
all having their own ideas about adequacy, such a review, presumably, would be
imp‘racticai. County superintendents, he explained, review budgets for accuracy.
This understanding of the law was confirmed by county superintendents who
testified in this proceeding. Dr. Elena Scambio, Essex County and Northern Regional
Coordinating County Superintendent, for example, agreed that prior to 1987,
budgets were reviewed by county superintendents for accuracy. Under this review,
according to Dr. Scambio, the county superintendents verified whether all

anticipated revenues or appropriations were included by the school district.

The record does indicate some confusion on the review standard.
Camden County Superintendent Beineman, for example, testified that he evalutes
schoo! budgets for adequacy and efficiency in reaching State goals. Superintendent
Beineman did not direct that additional funds be raised in Camden because he did
not betieve that it was inappropriate for Camden to reduce its program by

eliminating over the years, for exampie, certified art teachers, librarians, physical
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education teachers, music teachers and guidance staff. He believed thatin all of the
areas which suffered reductions some type of program was being continued by the

existing personnel.

Hudson County Superintendent Acocella, however, indicated that he
approved Jersey City's budget for many years despite his recognition of its
insufficiency. The County Superintendent explained that he reviewed the budget
for accuracy, not adequacy. It would therefore not be his function to determine

whether, for example, Jersey City had sufficient custodial heip.

On October 27, 1986, Dr. McCarroll issued a directive (Exhibit P-289)
requiring that district budgets not currently certified be revi.ewed for sufficiency of
funding to address deficiencies identified during monitoring. (See discussion of
monitoring in Part IV below.) As to districts already certified, Dr. McCarroll directed
that their budgets be given a general review for accuracy, assuring only continuing
maintenance of the current level of support and, in case the certified districts had
failed to meet the standards of non-mandatory monitoring indicators, determining

the adequacy of funding to address those deficiencies.

New regulations, effective on January 1, 1987 at N.JA.C. 6:8-4.3(a)10iii(1)
and (2), remove the previous reference to the review for adequacy. Currently,
regulations require annual budget review and approval by the county
superintendent only as a monitoring indicator under the monitoring elements
applicable after July 1, 1988. (See N.JA.C. 6:8-4.2(a) and 6:8-4.3(3)10ii and iii (1)
and (2).)
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It is not clear on this record what the exact implications of the new
regulations will be. However, it is clear and | FIND that prior to 1987, almost all
county superintendents were not reviewing district budgets for funding adequacy
and were not expected to do so by the Department of Education. it would also
seem that if the new regulations do not require county superintendents to
determine funding adequacy, they may be contrary to N.J.S.A. 18A:7A-28 and
18A:7A-11. After 1987, the county superintendent budget reviews are linked only
to monitoring and seem particularly directed toward uncertified school districts.

(See Part1V findings on monitoring.}
Spending for Public School Education in New Jersey

New Jersey ranked high among all states in education spending in the
early 1970's and continues to rank quite high. Before Chapter 212 and over the last
five years New lersey has ranked either third or fourth in expenditure per pupil in
comparison to all other states. In 1984-85, New Jersey spent nearly $2.4 billion on
public elementary and secondary education aid programs that served 1,222,000
students. In 1985-86, State funds for education amounted to nearly $2.7 billion.
About 30¢ of each dollar spent by the State was allocated to State education aid

{notincluding higher education funds).

New Jersey in 1984-85 ranked third highest in the nation (behind Alaska
and New York) with an average education expenditure of $4,713 per pupil, about
$1,500 per student higher than the national average of $3,209. In that year, New
Jersey ranked first in the nation by providing $96.4 million to local districts to assist

in local compensatory education programs. Although 60% of the states provide no
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bitingual education funds, among those that do fund such programs, New Jersey
ranked second, spending $24.3 million. The State also provided $207 million in

special education aid in 1984-85.

New Jérsey therefore has historically been high spending and has
increased its lead. In 1975-76 New Jersey spent 136 % of the national average per
pupil - a third again more than the national average. In 1985-86 New Jersey spent at
148% of the national average - almost 50% more. Eighty-eight percent of all
students in New Jersey go to schools in districts spending above the national

average.

in a 1983 Miner and Hancock comparison of educational expenditures
among states cited by the defense, New Jersey was found to be spending at 30%
above adequate with no other State spending in excess of 17% over what this study
deemed adequate. Plaintiffs have demonstrated a variety of probiems with this
study, including different accounting practices among states and the use of some
extrapolated data. | also do not believe that the study’s use of the term adequate
requires any particular attention, unless it can be shown that the definition
comports with New Jersey's constitutional requirements. The report specifically
discouraged using its findings to evaluate adequacy of resources within any

particular state.

In any event, it is clear that New Jersey is among the highest spending

states in the nation for public education.
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Financing Public School Education in New Jersey

State aid to education is distributed through five major formulas: (1)
equalization/minimum aid; (2) categorical aid for students with special educational
needs; (3} transportation aid; {4) debt service and capital outlay aid; and ( 5)
contributions to the teacher pension and annuity fund (TPAF). In addition, there

are miscellaneous grants-in-aid.

The State aid components of Chapter 212 are current expense
equalization/minimum aid, debt service and capital outlay aid, categoricai aid and
transportation aid. N.JS.A. 18A:7A-17 et seq. and N.J.S.A. 18A:39, 58. Aid
distributed outside of Chapter 212 includes miscellaneous grants-in-aid and pension
aid.

Of the five major aid formulas, however, only equalization/minimum aid
directly considers a district’s property weaith. In the first year of Chapter 212,
equalization aid comprised 56.8% of total State aid. By 1985-86, this share had

dropped to 50.9%. In the Governor’s recommendations for 1986-87, equalization

aid was 50.1% of total State aid.

In the early 1980’s the growth in non-equalized aid was in categorical,
mostly aid to special education, and TPAF. Starting in 1985-86, there has been a
growth in miscellaneous grants-in-aid. From 1984-85 to the Governor’s
recommended aid for 1986-87, grant programs grew from 3.3% to 6.5% of total

State aid for education.
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In 1976-77, State aid was 37.7% of total educational expenditureés. In
1983-84, school districts provided 55% of publi¢ school revenues, State aid provided
40% and the federal government 5%. Without considering federal revenues, the
local share was 58 % and the State share was 42%. By 1986-87 State aid was

approximately 42% of total expenditures, including non-Chapter 212 aid.

Plaintiffs contend there has been an informal limit of approximately 40%
on State aid. The defendants assert that the “allegation that State aid for
education has been in some fashion restricted to 40% of the total statewide cost of
education was not proven and is irrelevant to this litigation.” (Defendant’s

Proposed Findings at p.87and pp. 110-11.)

Here, | must conclude that the defendants’ litigation position on the
State aid 40% level is too broadly stated. The defendants admitted in their answer
to plaintiffs’ complaint that "the legislation has, to date, had the effect of limiting
the amount of State aid to education to 40% of total educational expenditures per
year.” (Answer filed in 1981 at p. 5, para. 21.) In addition, Exhibit-P236, The Four
Year Assessment of the Public School Education Act of 1975, a 1980 State Board of
Education publication, discusses the “Forty Percent State Support” level beginning

atp. 156.

Exhibit-P236 explains at p. 157 that the Joint Education Committee
recommended that the state share be 50% but this target was reduced to 40%
when the Public School Education Act was enacted. The 40% 'tafget" was not
achieved until 1979-80. Exhibit P-236 lists as the “major problem” with the 40%

support level "that it provides aid sufficient only for equalizing tax resources for the
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lower wealth two thirds of all districts. (P. 157.) At p. 170, Exhibit P-236 concludes
that "Equalization of financial resources is limited by the decision to hold State
support to 40% of educational expenditures.” {Emphasis supplied.) There has been
no evidence produced that would link the defendants to this “decision,” but Dr.

Reock’s testimony also confirms the existence of such an “assumption.”

The fact that 5tate aid has been awarded to cover about 40% of total
educational expenditures and that in 1980 the State Board believed that this level
adversely affected expenditure equalization, is quite relevant to the issues
presented by this litigation, (See also discussion by Conford, partially concurring
and partially disseniting in Robinson v. Cahill, 69 N.J. 449, 495-498 {1976) (Robinson
)

Accordingly, | FIND that since 1979-80, the percentage of State aid to
total educational expenditures has ranged from 40% to 42% and that prior to 1980,
there had been a decision to limit State aid to 40% of total educational
expenditures and thaﬁ in 1980 the State Board believed this decision adversely

affected expenditure equalization.
The Guaranteed Tax Base Formula

New Jersey uses a guaranteed tax base formula to finance public
education. In concept, this formula ensures that each school district has an effective
tax base, against which to levy property taxes, that is at least at the level of the
minimum State guaranteed tax base. A guaranteed tax base {(GTB) formula in its
pure form is designed to provide equal revenues for equal tax rates. It is sometimes

called a “power or capacity equalizing” formula. Such a system is not designed'to
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reduce per pupil expenditure disparities since the level of expenditure is left to the
local school district. A pure GTB system, therefore, would not have student equity
(in the sense of equal resources for similar educational needs) but the system would
have taxpayer equity in the sense of equal yield for equal effort - not uniform tax

rates. {(See further findings on equity as a system value in Part [V}

As an example, consider two hypothetical districts, District A and District
B. District A has an equalized valuation per pupil of $50,000. District B has an
equalized valuation per pupil of $150,000. Further assume the State sets a
minimum guaranteed tax base of $200,000 and both districts have a school tax rate
of $1.00 per $100 of valuation. If you apply the $1.00 tax rate to the guaranteed tax
base of $200,000, the guarantee yields $2,000 per pupil. The GT8 formula works
therefore by applying the $1.00 to the district’s actual property wealth to determine
what the local contribution will be and having the State provide whatever is
required to achieve the guarantee. Thus, the $1.00 tax rate would yield $500 from
the $50,000 tax base in District A; therefore, the State aid which has to be provided
if $2,000 per pupil is to be achievgd would be $1,500. In District B's case, the $1.00
applied to the $150,000 equalized valuation would yield $1,500; therefore, to
abtain $2,000 per pupil, District B would need $500 in State aid.

in theory, if two districts make different tax efforts under a guaranteed
tax base formula, the district making the greater effort would be guaranteed more
money per pupil than the district making the lower effort. For example, if District A
decides that instead of taxing $1.00 it wishes to tax $1.50, its new tax rate would be
applied to the $200,000 guaranteed tax base so it wouid now be guaranteed $3,000
per pupil. If the $1.50 is applied to the equalized property evaluation, instead of
raising $500 it would now raise $750. The différence between $3,000 and $750
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would come to $2,250, which is the amount of State aid that would now be
provided. Thus, using the GTB formula resuits in unequal yield for unequal effort. If
the district levies a higher tax rate, then it is guaranteed more money. Thus, the

guaranteed tax base formula is described as a “reward for effort” system,

in New Jersey, the plan works differently than the theoretical
explanation. In theory, when a district reaches the guaranteed level it would not be
eligible for any State aid. Thus the implicit assumption in GTB systems generally is
that the guaranteed level is sufficient to provide an adequate level of education.
Thus, if District B were at the guaranteed tax base of $200,000 so that its dolflar tax
levy would yield $2,000, there would be no need for State aid. New Jersey, however,
provides “minimum aid” to those districts that can generate revenue above the
guarantee and also provides categorical aid for special needs pupils regardless of
how much a district raises in taxes. This difference, and other technical deviations
from the GTB theory to be discussed below, is why the defendants describe the New

Jersey formufia as a modified GT8.

New Jersey’s modified GTB system, like all power equalizing formulas,
does not address expenditure inequalities resulting from different tax rates. Even if
the GTB were set at the level of the most wealthy district in the State, it would still
not provide expenditure equalization because the tax rates set locally determine

educational spending.

Thus, GTB systems are not intended to equalize education expenditures
or program opportunities. Educational opportunities under a GTB system are
dependent upon school district or voter willingness to vote for focal tax levies.

There is no requirement for a minimum education expenditure. The focus of the
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GTB or other reward for effort systems is on revenue raising capacity and on tax
relief. Local jurisdictions can use the State funds to increase educational
expenditures or take tax relief by using $tate aid to lower property taxes. In fact, in
the first year of Chapter 212, school districts only increased their expenditures by
about one-third of the maximum permissible increase authorized by the statute.
The other two-thirds were used for tax relief and this was not confined to low-
wealth districts. According to Assistant Commissioner Calabrese, although tax relief

was anticipated, it was not to occur at the expense of educational programming.
Calculation of Current Expense Equalization Aid

As explained above, State equalization aid in New Jersey is the difference
between what would theoretically be raised from the guaranted tax base and what
can actually be raised from the local tax base. The greater the disparity between
actual and guaranteed wealth, the larger the State aid payment. The GTB was set in
1984-85 at $223,100 per pupil and in 1985-86 at $250,927 per pupil.

To calculate current expense equalization aid, four items of basic data
are needed: (1) net current expense budget (NCEB) for the prior year (See above
discussion of NCEB calculation); (2) current exbense budget for the prior vear (thisis
the schoo! budget minus any capital outlay or debt service expenses); (3) resident
enroliment as of the last school day in September of the prior year; and (4}
equalized valuation of the district’s taxable property. (Equalized valuation is
prepared by the Department of Treasury based on the estimated true vaiue of
taxable real property. The Department analyzes assessments against sales and
adjusts the assessed value to true value. The Department also adds assessed value of

locally-taxed personal property such as telegraph, telephone companies and Class It
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railroad property, which is a factor of little significance. The table of equalized
valuations is issued on October 1 of each year and is used to calculate State aid for
the next year. Thus for the 1985-86 budgets, aid was based on the equalized
valuations from October 1, 1984.}

The guaranteed tax base is generally about 1.344 times the State average
equalized valuation per resident pupil. To calculate the guaranteed tax base, the
Department of Education divides the total equalized property valuations for the
State by the total resident pupil enroliment and multiplies the resuit by 1.344. For
calculation of 1985-86 aid, the State average equalized valuation per resident pupil
was $186,718, which when muitiplied by 1.344 set a guaranteed tax base of
$250,927 per pupil. This multiplier has been set annually by the Legislature in the
Appropriations Act.

The formula also requires calculating a district’s state share. The state
share is calculated by taking. 1.000 minus the districtfs actual equalized property
valuation per pupil divided by the guaranteed valuation per pupil. The result is
usually expressed as a percentage and is multiplied by the district’s previous year's
NCEB to get the amount of current expense equalization State aid. For example,
the Florence school district for 1985-86 had an equalized valuation per pupii of
$147,135, which is divided by the guarantee of $250,927 and subtacted from 1.000
which equals .4136 or a 41.36% state share. (A calculation resuiting in less than zero

means that a district may qualify for minimum aid under a separate formula.)
To get Florence’s current expense equalization aid, the 41.36% is

multiplied by the district’s prior year’s NCEB. Thus, for example, Florence in 1985-86
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had an NCEB for 1984-85 of $3,973,336 which when multiplied by the 41.36% state
share yields $1,643,372 in equalization aid.

The amount yielded, however, has to be compared to the maximum
support budget. The State limits the amount of current expense equalization aid a
district may receive. The maximum support budget is calculated by taking ail
operating school districts, grouping them by type of district (K-6, K-8, K-12, etc),
ranking them from bottom to top by the prior year’s NCEB per pupil and
determining the amount which represents the 65th percentile. This figure is called
the state support limit. For example, in 1985-86 the state support limits for various
grade spanswas: K-12,$3,764; K-6, $3,262; K-8, $3,624; 9-12 Regional, $3,982, with
separate provisions made for county vocational and technical schools. The state
support limit times the district's number of resident pupils equals the maximum

support budget.

For districts below the guaranteed tax base, current expense
equalization aid is the state share times either the district’s NCEB or the district’s

maximum support budget, whichever is less.

In 1983-84, Jersey City received $61 million in equalization aid (its NCEB
was $81.9 million). In 1984-85, Camden received 89% of its NCEB from State
equalization aid; East Orange 83%; Jersey City 76% and irvington 71%. By 1986-87,
Camden received 92% of its NCEB from State equalization aid; East Orange 84%;
Jersey City 73% and Irvington 76%.
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. Minimum Aid

For wealthy districts which have tax bases greater than the guaranteed
tax base, the State provides minimum aid. This formula allocates aid according to a
sliding scale based upon property wealth. The defendants admitted in their answer
that for those districts in which valuation per pupil equals or exceeds the State
guaranteed valuation per pupil, various mechanisms have been utilized overtime to
ensure that all districts, even those having great property wealth, receive some

minimum level of aid. (Answer filed in 1981, p. 4, para. 12.}

Dr. Fowler, the Department’s Supervisor of Finance Research, explained
that on average the poorest districts in 1985-86 received $1,873 per pupil in
equalization aid while the wealthiest districts received $187 per pupil.

The first step in calculating minimum aid is to multiply 11.5 times the
State average equalized property valuation per pupil (instead of 1.344 times the
State average) to get the minimum aid guaranteed property valuation. in 1985-86,

the minimum aid guaranteed property valuation was $2,147,073.

To determine minimum aid, an adjusted state share is calculated by
multiplying .10 times 1.000 minus the district’s equalized property valuation per
pupil divided by the minimum aid guaranteed property valuation.

For example, in the Mahwah school district for 1985-86, its equalized

property valuation per pupil was $414,014. To calculate the adjusted state share we
multiply 10% by 1.000 minus $414,014 divided by the minimum aid guaranteed
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property valuation of $2,147,073, which yields .0807. Consequently, the state share
for Mahwah is 8.07%.

This adjusted state share, expressed as a percentage, for Mahwah 8.07%,
is multiplied by the maximum support budget {the statewide 65th% of NCEB
budgets times the number of resident pupils in a particular district), instead of the

district's own NCEB, to get the minimum aid entitlement.

Because the minimum aid formula uses the maximum support budget
rather than the district's own NCEB, a minimum aid district with an NCEB less than
the maximum support {imit receives more State aid than if its own NCEB were used,
unlike equalization aid, which uses the district’s own NCEB up to the state support

limit.

£ach year, the Department of Education calculates both equalization aid
and minimum aid for every school district in the State and a district will receive aid
in whichever amount is greater. (This is the aid information referred to above
which is distributed on November 15 with subsequent revisions possible up to the

State Appropriations Act.)

in 1985-86, 34.4% of New Jersey’s school districts, or 207 districts, with
23.2% of the total student population, were above the guaranteed tax base and

received minimum aid. The rest received equalization aid.
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Prior Year Data In Calculating Equalization and Minimum Aid

In calculating equalization and minimum aid, the State uses data from
the year previous to the year in which the aid is paid. Thus, prior year data are used
for resident enroliment, the school district budget and equalized valuation.
Therefore, the State aid paid in 1984-85 is based on the number of students a
district had in 1983-84 and on its 1983-84 budget and wealth. A district’s only

source for increasing revenues in a current year is its local property tax.

A change to current year funding would involve paying aid on an
anticipated budget and would therefore require anticipating enroliments,
equalized property valuations and budget surpluses. Any change from what was
anticipated with respect to either enroliments or equalized valuations, for example,

or spending would require adjustments for the following year.

A district with one-tenth the tax base per pupil of another district will
have to make ten times the increased tax effort to increase its expenditures by any
givers amount. Therefore, it is more difficult for poor districts to increase spending

when aid is based on prior year data.

The use of prior year data also means that if a district decreases its

expenditures in one year, its aid in the next year will be reduced.

Three or four years ago, the Department of Education estimated the
possibility and cost of shifting the finance system to current year funding. Assistant

Commissioner Calabrese was concerned that districts would use current year
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funding to obtain tax relief and the Department would experience difficulty
adjusting the pay back in the following year. The Department concluded that
current year funding could be implemented, but estimated the cost at $84-120

million. The details of how this estimation was made were not disclosed.

Prior year funding appears to be a residuum from pre-computer days.
Other states provide education aid on a current year basis and even Indian
reservation schools at Point Barrows, Alaska operate on current year funding. in the
Four Year Assessment, the State Board recommended in 1980 that aid be paidon a
current year basis under New Jersey’s formula. The importance of current year
funding was acknowledged in the recently enacted school takeover legisiation.
When the Department of Education takes over a district, the district will receive
current year funding "calculated on the basis of the budget for the schooi year in
which the expenditures are made.” (L. 1987, ¢.399, Sec. 17.) Similarly, a district in
Level It monitoring will receive on a current year basis any additional funding which
the Commissioner determines the district needs to implement its corrective action

plan. {L. 1987, c. 398, Sec. 14d.)
Reductions in the Guaranteed Tax Base

Assistant Commissioner Calabrese testified that equalization aid was

fully funded in six or seven of the previous 11 years.

For 1976-77, the first year of Chapter 212, the guaranteed tax base was
1.30 times the State average equalized property valuation per pupil. By law, this
was to increase to 1.35 in the second year and remain at this level. In 1978, in

anticipation of a shortfall in the State budget, the GTB was reduced to 1.344, which
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is the level required by the definition of “guaranteed valuation per pupil” in

N.JS.A 18A7A-3.

In 1982-83, the Legislature reduced the guarantee to 1.3235 (after an
initial‘ reduction to 1.2896 and a subsequent mid-year supplemental appropriation}.
In 1983-84, the Appropriations Act reduced the guarantee to 1.31212. In 1984-85,
the Act set the guarantee at 1.339079.

1985-86 was the first year since 1981-82 that the guarantee was at 1.344.
In 1986-87, the guarantee was reduced to 1.317925 to provide funding for HSPT

compensatory education aid.

Beginning in 1982-83, these reductions in the GTB were accomplished by
a footnote in the budget message. Thereafter, the appropriations have simply been

reduced by the Act, leaving the recalculation of the guarantee to the Commissioner.

When the guarantee is lowered, one effect is that municipalities move
from equalization aid to the minimum aid formula. As the guarantee is lowered,

fewer municipalities benefit from the equalization thrust of Chapter 212,

Additionally, in every year in which the Appropriations Act made aid
cuts, equalization districts experienced heavier reductions than minimum aid
districts.\ For example, the 1986-87 reduction caused an adverse impact on tax rates
in equalization districts that was approximately six times greater than in minimum

aid districts.
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When the Supreme Court in Robinson V found Chapter 212 facially
constitutional upon the assumption that the law would be fully funded, 69 N.J. 449,
454{n.2} and 467, the guarantee was to increase to 1.35 times the State average
equalized valuation per pupil by 1977-78. | FIND that the guarantee remained at
that level for two school years. In 1979-80 the guarantee was set at 1.34 and since

that school year the guarantee has never again been funded at the 1.35 level.
Categorical Aid

The amount of aid supplied through the equalization formula has been
decreasing. In 1984-85, 51% of State education aid was distributed through the
equalization/minimum aid formuia. Under the 1986-87 Appropriations Act, 49.2%
of State aid was distributed under the current expense equalization aid and

minimum aid formulas.

Equalization aid is intended to cover only general operating.
expenditures. Districts with students requiring extra educational services receive
additional special needs aid called categorical aid. Categorical aid is alfocated based
upon an additional cost factor for students in certain special needs programs.
Categorical aid is distributed for students in special education, bilingual education,
compensatory education, and certain vocational education programs. Besides
categorical aid, each student in these special categories is also inciuded in the
district’s pupil enrollment count for purposes of calculating current expense

equalization and minimum aid.
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Categorical aid accounted for 13.5% of the total State aid in 1984-85.
The largest single category of categorical aid was for special education,
representing 8.5% of all State aid. Compensatory education aid made up 3.7%,

bilingual aid was .9% and local yocational aid .3% of total aid in 1984-85.

Categorical aid is distributed as a flat grant per additional cost unit. The
aid is calculated by multiplying the number of pupils in a particular category as of
September 30 of the prior year by the additional cost factor for that category, times
the prior year's State average NCEB per pupil. (The calculation of compensatéry

education aid is subject to maximum amounts. See discussion below.)

Additional cost factors were originally listed in Chapter 212 and are now
subject to annual change. N.J.S.A. 18A:7A-21. On April 1 of each year, the »
Governor may submit to the Legisiature recommendations for revising the
additional cost factors. If the Legisiature does not act within 60 days, the

Governor’s recommendations will go into effect one year later beginning on July 1.

The use of the prior year's student enroliment means that students
arriving or leaving after September 30 are not counted or subtracted from
categorical funding. Thus, special needs students who leave after September 30
benefit the district because the aid for these students can be used to educate
remaining students. The large numbers of urban dropouts may in fact benefit
urban districts monetarily. Conversely, special needs students who arrive anytime
after September 30 must be provided that first school year with special programs
completely funded by the district without the possibility of categorical aid
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reimbursement. No figures were presented as to whether plaintiffs’ districts in

general lose or gain an advantage for this reason overall.

In October 1985, for example, East Orange offered a bilingual program
for approximately 223 students. As of April 1988, the program contained 287
students, causing an initial loss to the district of about $49,280 for the 64 new
students. East Orange High School’s principal has noticed that there is usually an
increase of 40 to 50 students after September 30. There apparently has been a
pattern of students moving to East Orange after Thanksgiving vacation and after
Christmas vacation. Those late arriving students would not be counted for

categorical aid until the following September 30th.

Several witnesses explained that urban districts annually provide special
services to large numbers of students who enter districts after September 30.
Camden High School’s principal said that after January, pupils who were attending
parochial schools and received low grades will be returned to the public schools.
Another Camden witness indicated that every year after Chrismas there is a large
influx of pupils from Puerto Rico. The principal of Pyne Point Middle School in
Camden said that enrollment peaks in January or February. In September 1985, the
school district of Orange reported 438 students eligible for special education. At
the end of the year, Orange had 469 students, a 31 student increase. The
Superintendent of Jersey City said that after October 15 when air fares are reduced,
minority students return from visiting their families in the Caribbean. The
Superintendent also said that Jersey City typically will have enrolled about 200 extra’
special education children by the end of the year. In 1986, Piscataway had 406
classified students and on June 30 they had 439 students. In Irvington, 96
handicapped children transferred into the district between September 30 and
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November 12, 1986. According to its Superintendent, irvington's enroliment figures
are always greater the year after the one upon which reimbursement is calculated.
New Brunswick’s Superintendent said that after September 30 there seems to be a

rise it enroliment, with a dip in December and a rise again in March and April.

To calculate categorical State aid for special education, compensatory
education and bilingual education, a student is counted in only one program
cateqory even if the student is served by the district in several categories. East
Orange, for example, has children in special education programs who aiso require
bilingual or compensatory education programs. Thus, East Orange receives
categor cal aid only for the special education program (the highest aid category)
and must provide either the bilingual or compensatory education program from
jocal funds. As one further example, the Superintendent of Jersey City testified that
his district had Spanish, Eqyptian and Arabic handicapped students; the State aided

only the program addressing the handicap, but not the bilingual program needs.

This practice of permitting only an unduplicated count was determined
administratively by the Department of Education and is claimed by urban districts to
be a serious budgetary problem because they must serve large numbers of students
requiring multiple special programs. The only concession to this asserted problem
was that for the September 30, 1986 student count, districts were able to count
twice those students receiving assistance in bilingual programs who also needed
remediation by reason of having failed the 1986 ninth grade High School
Proficiency Test (HSPT).

Assistant Commissioner Calabrese testified that all four plaintiffs’

districts have unspent categorical aid for compensatory education at the end of
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each year. These funds cannot be carried over to the following year (unlike federal
aid, such as Chapter 1 funds) and must be offset against the next year’s State aid.
The record does not indicate how much compensatory education aid remains in the
districts at the end of the year. Nor is there a comparison in the record between this
excess funding and the impact of the unduplicated count. Therefore, | can maké no

findings as to the sufficiency of categorical 2id for compensatory education.
Compensatory Education Categorical Aid

A “State compensatory education pupil” is defined as a “pupil who is
enrolled in preventive and remedial programs. . . . approved by the State Board,
supplemental to the regular programs and designed to assist pupils who have
academic, social, economic or environmental needs that prevent them from

succeeding in the regular school programs.” N.JLS.A. 18A:7A-3.

The Department of Education recommended in 1981 that the weighting
for students in compensatory education programs be increased from .11 to .18 for
1982-83. When this new weighting resulted in an increase in the cost of
compensatory education aid programs, a flat percentage reduction was made for
each district. Compensatory education aid was prorated at 84.21% in 1982-83;
85.30% in 1983-84, and 91.56% in 1984-85.

Like the unduplicated count used for categorical aid generally, the
Department of Education also specifies that a compensatory aid student may only
be counted once even though the student requires remediation in two or three skill
areas. Thus, students deficient in both computation and communication may need

the services of two teachers and must be provided two sets of equipment, materials
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and supplies. But the district may only count this student once for compensatory
education aid. it is also possible for some students to require remediation services in

three skill areas, reading, math and writing. (See discussion above.)

The Department of Education developed in 1977 a maximum student
allocation formula for distributing compensatory education funds to districts. In
this formula, socioeconomic and academic needs are weighted in the ratio of three
to two, with three based on the number of children from AFDC families in the
district, and two based on the reported or estimated failure rates on

communication and computation proficiency tests.

Compensatory education a'id is based on the maximum permitted
number calculated by the formula or the number enrolled in a compensatory
education class, whichever is lower. This aid does, however, go largely to the poorer
districts because more children in those districts require compensatory education.
The percent of students within each SES category who are in compensatory
education declines as SES increases, from a high of approximately 36.% in DFG A to

a low of approximately 3.5% in DFG J.

The Department of Education does not report to districts the maximum
number of compensatory education students a district may serve with State
compensatory education funds. All State compensatory education projections sent
by the State to districts are based only on the total number of students in
compensatory education that a district reports it has served. Assistant Commissioner
Calabrese explained that the Department does not notify districts of the maximum
number to prevent districts from playing with the “State magic... maximum

number,” and to ensure that districts enroll those they should under their own
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standards. Asbury Park, for exampie, does enroll very close 1o the “magic number”
and has done so for the past seven or eight years. The Assistant Commissioner
assumed that Asbury Park must have figured out how to operate the formula. Dr.
Fowler, the Department’s Supervisor of Findhce Research, explained that while
information is available on how the maximum number is determined, the computer
calculation needed to obtain this number “was no small task” and required
reference to 10 or 15 computer printouts to obtain the maximum number for a
particular district. Dr. Fowler testified also that if districts asked, they would be

given the “magic number.”

In January 1987 the State Board of Education by regulation changed the
definition of a compensatory education student to. include only those who do not
meet State-mandated or State-appproved standards of proficiency in
communication and/or computation. Before this change, the maximum student
allocation formula provided more State funding for preventive work in lower SES
urban districts. Compensatory education aid had been provided for students whom
the district designated as needing preventive programs, whether or not the
students fell below State standards. After the definition was changed, pupils with
other than academic difficuities, formerly included in the funding formula as
children from AFDC families, were not funded as State compensatory education

students, though they may be included in a local district’s preventive programs.
Federal Chapter | funds can be used to provide remedial services to
students who are above State standards but below loca! standards. The State

appropriation for compensatory education exceeds the federal funds to New lersey

for compensatory education.
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(See Part IV for further findings on the compensatory education

program.)
Bilingual Education Categorical Aid

Categorical aid is provided for pupils who receive instruction in a second
language, as required by State faw. (The Bilingual Education Act, N.J.5.A. 18A:35-15
etseq.) The amount of aid is calculated by multiplying the number of such students
in the pre-budget year times an additional cost factor times the prior year's State
average NCEB. The additional cost factor was .16 from the beginning of Chapter

212 until 1983-84, when it was increased 10 .23.

There is no limitation on the number of bilingual students for whom a
district may receive aid. For 1986-87, Camden received $1,214,110 for 1,451 ‘
students; East Orange received $185,756 for 222 students; Irvington received
$287,839 for 344 students; and Jersey City received $2,286,810 for 2,733 students.

According to the Department’s Bilingual Education Office Manager,
there are approximately 230 school districts offering either or both bilingual and
English as Second Language (ESL) programs. (See Part IV for further findings on
these programs.)

Special Education Categorical Aid

Special education categorical aid is awarded for students with specified

handicapping conditions. As with other categorical programs, the additional cost
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factors for each student in the special program are multiplied by the prior year's
State average NCEB. As of 1984-85, the additional cost factors ranged from .005 for
home instruction to 2.23 for a day training program in a State facility. The program
categories to which extra cost factors were assigned in 1984-85 were educable,
trainable, neurologically impaired, perceptually impaired, emotionally disturbed,
multiple handicapped, socially maladjusted, auditorially handicapped,
orthopedicaily handicapped, chronicaily ill, visually handicapped and
’communication handicapped. Extra cost factors are also assigned to certain
facilities and service settings, including supplementary home instruction, private
school, resource room, home instruction and classes in State facilities. For home
instruction, the extra cost factor is multiplied by the number of hours of instruction,
not the number of pupitk in the category, and then this factor is multiplied by the

prior year’s State average NCEB.

in special education categorical aid, a separate cost factor is calculated
annually for each handicapping condition. The Department of Education selects
certain budgeted costs associated with instruction of all children and divides by the
total number of teachers in the State. This yields a rough estimate of the per teacher
cost of all instruction. The Department then divides the same selected budgeted
costs associated with instruction by the total number of pupils in the State to receive
the per pupil cost for all instruction. Administrative and other overhead costs are
not included in the estimate of costs associated with instruction. The Department
then takes the number of pupils in each special education category and divides by
the number of teachers in that category to yield an instructional unit factor. This
division is done for each handicapping condition and thus represents, in essence, a
statewide average class size for each condition. The Department then divides this

instuctional unit factor, or the statewide average class size, by the per teacher costs
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associated with all instruction and gets in effect the cost of teaching a special
education class. The costs of teaching the special education class are then compared
to the per pupil costs for all instruction to get the excess cost associated with
teaching the handicapped child. This excess cost is then divided by the prior year’s
statewide average NCEB to get the additional cost factor percentage. These
additional cost factors have changed frequently from year to year pursuant to the

Department of Education’s and the Governor's recommendations to the Legistature.

The Department agrees that the special education categorical aid figure
does not necessarily represent the costs of special education in any district.
Beginning with the 1989-90 school year, the Department intends to calculate special
education excess cost factors by using the actual costs of special education instead

. of the formula described in the prior paragraph. The Department would prefer to
use actual cost figures, but its implementation has been delayed because most
districts do not know or report these costs. In one instance, for example, the
Department’s auditors found tﬁat Jersey City was attempting to fund all of its
special education costs out of the special education aid, which is supposed to cover
only excess costs. But, the actual costs of the program were probably greater than
those calculated, since Jersey City had not included all the costs of special education
in the line items totalled as special education costs. The Department believes that
the actual costs of special education programs will prove to be less than the current

estirmated costs.

There is no limitation on the number of special education students for
whom a district may receive aid, but during the late 1970’s special education cost

factors were reduced for several years by a flat 16% across the board.
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(See Part IV for further findings on the Special Education program.}
Vocational Education Categorical Aid

Categorical aid through an additional cost factor is also provided for
local area vocational schools (LAVSD's) that are part of a regular school district. This
cost factor was .53 until 1983-84 when it was reduced t0 .28. Vocational categorical

aid is not provided unless the district qualifies as a LAVSD.

Only seven out of the 18 school districts in New Jersey receiving this type
of categorical aid are urban. Paterson in Passaic County is not a LAVSD and there

are no LAVSD's in Essex County.

Since 1982 when the LAVSD designation was created, only the Millvilie
school district, in 1984-85, has been added to the original list of districts qualified to

receive this form of categorical aid.

To qualify as an LAVSD under N.J.A.C. 6:46-1.4, districts must offer an
expansive vocational curriculum including classes of 600 minutes per week. A
LAVSD must also have a full-time vocational director and a job placement

coordinator.

(See further findings about LAVSD's and vocaticnal education in Partil.}

-83-

316




You are viewing an archived copy from the New Jersey State Library.
QAL DKT.NO. EDU 5581-88

Transportation Aid

Transportation aid is calculated by taking the approved expenditures
two years prior to the year in which aid is to be paid and multiplying by .90. To be
approved, expenditures must be applicable to children that are transported over
two and two and a half mile limits. In addition, salary payments must not be in
excess of the amounts set by the State Board of Education. For 1984-85,

transportation aid represented 5.5% of total State aid.

When Chapter 212 was enacted, transportation aid was paid at 100% of
the prior year's approved transportation costs. in 1978, effective for the 1979-80
school year, reimbursement was cut to 90% of the prior vear's approved
transportation costs. Subsequently, by changes in the Appropriations Act,
transportation aid was further reduced to 90% of approved expenditures from the
second prior year. in the 1986-87 schoo! year budget, total State transportation aid

was frozen to the level of the prior year's Appropriation Act.
Debt Service Aid
Debt service aid is calculated by utilizing the current expense
equalization formula. The aid is determined by multiplying the net debt service
budget for the pre-budget year by the same state share used for equalization aid.

For Type 1 school districts, debt service aid is paid to the municipality.

For example, assume a district which in the previous year had $496,910

total debt service expenses {principal and interest paid on outstanding bonds) and a
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current expense state support ratio of 43, Aid is calculated for this district by
multiplying .43 by $496,910 to yield $213,671 in debt service aid. If a district has no

debt service expenditures, this aid will not be paid.

There is no minimum aid for debt service aid. This aid is paid only to
districts below the GTB. Therefore, when the GTB has been reduced for current
expense equalization aid, the guarantee for debt service aid has also been reduced.

However, there is no limit on aid for debt service.
Capital Outlay Aid

Capital outlay aid is also calculated by utilizing the current expense
equalization formula. This aid is also determined by applying the same state share
used for equalization 2id. However, the amount of capital outlay upon which aid
can be paid is limited to the smaller of the district’s budgeted capital outlay for the
pre-budget year or 1.5% of the district’s current expense and budgeted capital

outlay for the pre-budget year.

For exampie, if a district’s total budgeted capital outlay expense for the
pre-budget year was $36,873, to calculate State aid we multiply .015 by the current
expense budget for this district (assume $2,468,380) plus the prior year's budgeted
capital outlay expense ($36,873). This calculation equals $37,579 and is larger than
the $36,873 total budgeted capite! cutlay expense for the pre-budget year.
Therefore, State aid is calculated {assuming a .43 state support ratio for this district)”
by multiplying .43 times $36,873 to yield $15,855 in capital outlay State aid. As with
debt service aid, unless a district budgets for capital outlay, this aid will not be paid.
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Assistant Commissioner Calabrese explained that repairs are supposed to
be paid from the district’s current expense budget. If 3 district modifies or replaces
a building, that is capital outlay. If a district repairs a roof, that should be
considered current expense. But if a district replaces a flat roof with a pitched roof,

that expense can be denominated as capital outlay.

As with debt service aid, there is no minimum aid for capital outlay.
Districts above the GTB receive no aid for capital outlay and reductions in the GTB

for equalization aid equally affect capital outlay aid.

Debt service and capital outlay aid represented 3.2% of total State aid in
1984-85. The percent of total State aid represented by this aid has declined from
4.2% in 1976-77 10 2.9% in the Governor's recommendations for 1986-87,

Teachers’ Pension and Annuity Fund Aid

The Teachers’ Pension and Annuity Fund (TPAF) is funded totally by the
State. The Fund receives an annual appropriation directly from the State to pay for
teacher pensions and the employers’ share of Social Security, which in 1984-85 cost
$526 million. TPAF appropriations represented 22.3% of total State funds for
education in 1984-85.

School districts need not contribute any monies to the TPAF and Social
Security for teachers. They must, however, pay a proportionate share of TPAF

administrative costs. For non-teaching employees, schoo! districts must contribute
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to the Public Employees’ Retirement System. These payments are deducted from
the total State aid remitted to districts.

The State’s contribution to the TPAF is determined as a percentage of
teachers’ salaries and is totally unrelated to the equalization and categorical aid

formulas.

The State Board and Commissioner in 1980 stated: "The only major aid
category that has been immune to reduction has been aid to support the district
(employer) share of the pension contribution . . . {TThe pension fund contribution
has become an increasingly larger percentage of total school expenditures each

yearsince 1976 -77....° {Four Year Assessment, Exhibit P-236 at pp. 157 -58.)
Miscellaneous State Aid

The State provides a number of miscellaneous aid programs, none of
which takes district property wealth into account. These programs accounted for
5% of all State aid in 1975-76, but ranged from 3% to 3.9% from 1976 through
1984-85. In the 1985-86 Appropriation Act, miscellaneous grants accounted for
5.1% of the budget. ‘

As an example of miscellaneous aid, the Teachers’ Minimum Salary Law
was enacted in 1985, effective for the 1985-86 school year. This law provided $34.5
miilion in State aid which was expended in fiscal year 1986 to enable ail school
districts to increase teachers’ salaries to the minimum level of $18,500. A total of
17,765 teachers in the State were aided. More were in low-wealth districts than

affluent districts, although all weaith groups received some aid under this program.
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On average, the 51 urban aid districts received about $270,000 while the average
for all other districts was about $50,000. Aid is provided on a current year basis. The
law provides for full State funding for three years, with a new funding method to

be decided after that time.

in 1986-87, as another example of miscellaneous aid, "HSPT aid” was
distributed to provide additional services to all children who did not pass the High
School Proficiency Test. This program was available to 17 of the 56 urban districts
which had 50% or more failures in math, reading and writing. In 1987, 26 urban

districts qualified because the Department dropped the standard to 30% failures.

As another source of miscellaneous aid, the State Board of Education is
authorized to maintain an emergency fund of $500,000. For the past three years
only $250,000 has been actually appropriated by the Legislature, but requests for
help have rérely exceeded the available funds. Often, the Department must solicit
districts to request grants from this fund. The maximum amount that has been
provided to a single district in any one year is about $95,000, which was awarded
Newark on one occasion. This aid is distributed to assist districts that incur expenses
for emergencies that could not have been foreseen. For example, a district can

receive aid for a roof that blows off, but not one that merely leaks.
Federal Aid to Education

Federal aid to New Jersey education constitutes about 5% of total
education expenditures in comparison to a national average of slightly over 7%.
Most federal aid is earmarked for use in special categories. For example, federal aid

is provided for handicapped pupils and under "Chapter |* for economically and
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educationally deprived children. In 1986-87, approximately $43 million was

received from the federal government for special education.

A district cannot use federal funds to supplant or substitute for local and
Statefunds. The federal funds must supplement the local énd State funds expended
by the district on children who receive the federaily funded assistance. These funds
usually are further conditioned with a maintenance of effort provision. Thus, a
district can expand existing services with federal funds, but the district cannot

replace State and local monies used for a service with federal funds.
Equalizing Effect of Categorical Aid

Equalization aid is awarded in inverse proportion to district wealth.
Generally, the lower the district's property wealth, the more equalization aid which
is provided. (See further findings in Part i)

Other than current equalization aid and capital aid, however, “all other
aid categories serve purposes other than equalization. . . .* (Four Year Assessment,
Exhibit P-236 at p. 158.) Categorical aid, for example, is not adjusted for variations
in district wealth. However, the overall incidence of special needs pupils is
considerably higher in low wealth districts. Therefore, more total categorical aid

goes to low wealth districts.
Both equalization aid and categorical aid is highest in districts where

students scored poorly on the MBS. Whether one defines need by property wealth,

percent minority, number of bilingual students or numbers of students in academic
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need, categorical aid flows in substantially greater and statistically significant

amounts toward districts in need.

According to Dr. Goertz, Senior Research Scientist at ETS, in 1984-85, the
State distributed an average of $426 per pupil in categorical and other current
expense non-equalized aid. The lowest wealth districts received, on average, $529

per pupil and the highest wealith districts received $377 per pupit,

The actual amounts of categorical aid distributed to poor districts are riot
great enough to affect the large expenditure disparities. (See discussion in Part i
below.) East Orange in 1984-85, for example, received $209 per pupil more in
categorical aid than Millburn. But there was nearly an $1,800 difference between
these two districts in local revenues and equalization aid per pupil, with Millburn
generating the larger amount. In addition, it should be noted that categorical aid
must be used to provide programs - it is not just additional, uncommitted revenue

for a district.

The impact of nonequalized aid can be seen by comparing the State aid
ratio, which is the percentage of a district’'s NCEB reimbursed by
equalization/minimum aid, and the percentage of current expense budgets paid by
State aid. For poorer districts, the State aid percentage is lower than the state share;
for wealthier districts the actual State aid percentage is higher than their state
share. For example, for 1985-86 Irvington had a State aid ratio of 84% under the
equalization /minimum aid formula, but total State aid made up about 66% of its
budget; Camden had a 90% State aid ratio, but total State aid was 77% of its
budget. For wealthier districts the opposite is true. Millburn, for example, had a
7% State aid ratio, but State aid was 10% of its budget; Paramus had an 8% State
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aid ratio with State aid at 13% of its budget. These differences occur because the
very wealthy dist}im receive non-equalized aid in the same proportion as very poor

districts.

Dr. Reock calculated the effect of using State funds now paid for pension
aid to increase equalization aid and requiring districts to pay for teachers’ pensions
from general funds. If pension payments were included within the equalization
formula, the poorer districts would gain and those with higher property wealth
would lose. For example, if this had been done in 1979-80, the six largest urban
school districts would have received a substantial net benefit from additional
equalization aid in amounts greater than the increase in their budgets from having

to pay for teacher pensions. -

| therefore FIND that categorical aid has littie equalizing effect on the
revenue disparities between fow weaith and high wealth school districts. As more
State aid is distributed on a non-equalized basis, the equalization potential of the

overall State aid is reduced.
Total Chapter 212 Aid for Property Poor School Districts

Chapter 212 State aid comprises a large portion of property poor school
district budgets. Approximately 67% of ali DFG A districts’ current expense, for
exampie, originates from Chapter 212 sources. For districts in DFG 8, current
expense budget includes approximately 46% of Chapter 212 State aid. These
figures can be contrasted with districts classified in DFGs H - J, where Chapter 212

funds comprise from only approximately 21% to 10% of current expense.
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Several of the low wealth districts which were mentioned in this hearing
had in 1984-85 the following percentages of total State aid to curent expenditures:
Asbury Park, 70.67%; Camden, 77.60%; East Orange, 71.66%; Elizabeth, 58.37%;
Jersey City, 71.80%; Newark, 76.2%; Paterson, 71.95%; Trenton, 72.26%; and
frvington, 64.97%.

The amounts of Chapter 212 State aid provided individual districts can be
very substantial. Jersey City, for example, received in 1983-84 $61 million in
equalization aid (NCEB of $81.9 million). This district also received $5.5 million in
special education aid; $7.7 million in compensatory education aid; and $1.4 million
in bilingual education aid. Jersey City received $1.7 million in transportation
reimbursement, $600,000 in capital outlay aid and $2.9 million in debt service aid to

the municipality.
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PART H

Part Il inciudes my findings on one of the most important educational
resources available to New Jersey school districts, fiscal revenues, or the amounts
spent by districts to deliver and support their educational programs. This part
therefore considers téx rates and educational revenues and plaintiffs’ pasition that
the expenditure disparities between property rich and property poor districts are
greater now than they were before Chapter 212. This part also discusses what
plaintiffs contend are the disadvantages caused property poor districts by limited
revenues. Here, some of the educational program differences between property
poor and property rich districts are explored. The cause of program differences
between property rich suburban and property poor urban districts is covered in Part
1.

Relevance of Expenditure Disparities

The defense argues that since the GTB system is not designed to achieve
expenditure equity and the level of expenditure is totally controlled by the local
district, any differences in expenditure levels that exist should be irrelevant. Since
the level of expendithre is discretionary with the local school district, the defense
claims therefore that it is inappropriate to compare expenditures in a guaranteed
tax base‘ system. The defense further explains that since the purpose of the system is
to guarantee fiscal capacity to districts below the guaranteed level, it is especially
inappropriate to compare expenditures of districts below the guarantee with

districts above the guaraniee.
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This defense seems to ignore plaintiffs’ position, which is that the
operation of the school finance system, including the GTB and the permitted local
discretion, produces system-wide substantial differences in educational resources
that especially disadvantage poor urban districts. The purpose of this litigation is
not solely to evaluate how the GTB has affected districts below the guaranteed
level. 1t is the implementation of the entire system that plaintiffs attack. Their
argument alleges funding disparities between districts above the guaranteed level
and those beiow the guarantee and | therefore believe that plaintiffs’ argument
makes relevant an analysis of school district expenditures which are permittedvby
the financing system, especially when contrasting urban with suburban or property

poor with property rich districts. (See further findingsin Part 1)
Dr. Goertz's and Dr. Reock’s Methodologies

To establish the extent of resource and expenditure disparity among
school districts, the plaintiffs rely essentially on two experts, Drs. Goertz and Reock.
Dr. Goertz and Dr. Reock are both independent school finance researchers who
have conducted numerous analyses of the New lersey school finance system from
Chapter 212's inception. Dr, Goertz is a Senior Research Scientist with the Division
of Education Policy Research and Service at ETS in Princeton and Dr. Reock is a
Research Professor in Political Science and Director of the Bureau of Government

Research at Rutgers University.

Both Drs. Goertz and Reock used range and interval analysis for their
studies. Dr. Goertz's ranges measure the differences in expenditures and tax rates,

for example, between the Sth and 95th percentiles; these percentiles were drawn
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from frequency distributions of pupils, not districts. Each of Dr. Goertz's rankings
were divided into seven intervals, eath interval containing approximately one-

seventh of the pupils in the State,

As an example, when Dr. Goertz classified districts by 1984-85 operating

expenditures per pupil, her intervals were as follows:

Oper. Exp # Districts #Pupils
$2,535-3183 71 160,142
$3191-3547 87 156,900
$3548-3708 51 158,853
$3715-3916 66 159,261
$3918-4280 81 158,759
$4283-4611 84 158,056
$4619-13,606 119 157,382
Total ' 559 1,109,363

in contrast to Dr. Goertz's methodology, Dr. Reock anaiyzed every taxing
district as being equal to every other taxing district. He used the actual tax levy for
the schools on a municipal basis, for example. Dr. Reock fixed his ranges in relation
to the State average. For example, when looking at property tax base, he used ten
groups in which Group 1 was all taxing districts having less than 50% of the State
average equalized valuation per pupil. Group 2 was all those having from 50-70%
of the State average per pupil, and so on, The groups selected by Dr. Reock do not
necessarily have equal numbers of pupils or equal numbers of taxing districts. When
Dr. Reock’s data were ranked by equalized valuation per pupil, for another

example, districts in groups 7-10 were above the guaranteed tax base. His method
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of analysis thus was also basically to compare range relationships, albeit his groups
were arranged differently from Dr. Goertz's. Dr. Reock’s conclusions, however,

were consistent with Dr. Goertz's.

The defense criticized Drs, Goert;:'s and Reock’s research methedology.
They asserted that unlike regression analysfs. which is the research technique that
was used most by defendants’ experts, the research of Drs, Reock and Goertz does
not show the strength of any purported relationship. In addition, they asserted that
range comparisons and interval analysis select two atypical points to compare and
that ranges are sensitive to changes in scale. Furthermore, the defense criticized Dr.
Goertz for insufficient use of the coefficient of variation, which is, according to the
defense, a particularly good measure for considering the equity interests of high-

cost disadvantaged students.

| do not believe that defendants’ criticism merits rejection of either Dr.
Reock’s or Dr. Goertz's analyses. Both Drs. Reock and Goertz were very impressive in
their testimony. Dr. Geortz is recognized even by the defendants as a leading
researcher in school finance. | was impressed with her knowledge and demeanor.
She seemed quite concerned about accurately stating her findings and clearly and
persuasively defended her methodology. At times, her ability to calculate on the
spot examples to better explain her testimony was truly impressive. Dr. Reock was
recognized by Assistant Commissioner Calabrese as a good researcher. Dr. Reock
seemed impartial and precise in his presentation. He appeared to have no
ideological position and was completely familiar with the development, progress

and problems of Chapter 212.
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It is true that range and interval analysis does not show the strength of
relationships and that range measurements are sensitive to any changes in the
selected scate. Itis not true, however, that Drs. Goertz and Reock compared atypical
points. They both include in their analyses the complete results of all groups. in
essence, for example, Dr. Goertz does not compare two points, but seven. She often
restricted her comparisons to between the 5th and 95th percentile to eliminate
aberrational situations. Also, her data include all school districts and each of her
seven groups contains approximately the same number of pupils. Her 5th to 95th
percentile includes 90% of the students in the State. She also weighted the schbol
districts in her district grouping averages by the size of the districts in each group.
Dr. Reock’s statistics included all taxing districts in New Jersey and was frequently
displayed in 10 groups. These measures therefore cannot be skewed by a small

number of aberrant cases.

The defense opposition to much of this testimony is based upon their
contention that equality of expenditures is not the financing system’s goal and that
therefore neither Drs. Goertz nor Reock should have included in their range anaiysis
districts above the guarantee. | have already indicated why | believe this position to

be an inappropriate restriction on relevant proofs.

The defense opposition is also based upon their apparent preference for
regression analysis. Almost all of defendants’ experts,iincluding Dr. Fowler, the
Department of Education’s Supervisor of Finance Research in the Division of
Finance, used this method of analysis. Regression is a statistical method which
attempts to discern positive or negative relationships between variables. This

method of research can disprove a hypothesis but cannot prove a hypothesis
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because no causation can be attributed to regression. Regression analysis says
nothing about cause and effect but merely records the strength of any association
between the studied variables. Where there is a perfect positive relationship, the
correlation coefficient derived from regression analysis would be +1. In these
studies the dependent variable is believed affected by the independent variable.
Thus, for example, if studying property wealth and expenditure, property wealth
would be the independent variable and expenditure the dependent variable. A
perfect positive relationship would mean that for each increase in property value
there is a like increase in expenditure. A perfect negative relationship would mean
that for each increase in property value there is a corresponding equivalent

decrease in expenditure.

With regression analysis, there are also acknowledged limitations. For
example, this form of statistical study when used in this case generally counted
every district similarly. Thus, when considering a possible relationship between SES
and property weaith, a very wealthy shore resort community with a tiny school
enroliment and low income permanent residents could cancel out the effects of a
very large low wealth, low SES district like Newark. Regression analysis also
presents other statistical problems caused by multicollinearity and omitted

variables. (These limitations are discussed in Part V.)
Even with their acknowledged limitations, | still FIND Or. Goertz’s and Dr.
Reock’s research resuits and defendants' regression analyses helpful in

understanding expenditure and other variations among school districts. | FIND that

I cannot conclude that one form of analysis is superior to another. Each has its
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limitations and each limitation must be considered when evaluating the proffered

results,
Expenditures Per Pupil

In 1984.85, a difference of over $2,100 in current expense per pupil
existed between districts at the 95th and 5th pupil percentiles of spending when Dr.
Goertz ranked school districts by current expenditures per pupil. In 1975-76, before
Chapter 212, the difference was $900 per pupil. When these differences are
adjusted for inflation, the range from the Sth to 95th percentile of current
expenditure per pupil has grown from $900 in 1975-76 to $1,165 in 1984-85.

This variation in expenditures among school districts in New Jersey is
consistent across all districts and affects a large number of pupils in New Jersey. In
1985, there was on average a disparity of $1,000 in current expenditure per pupil
between DFG A and B (on average $3,546.20) and DFG | and J (on average
$4,558.48).

Dr. Goertz considered NCEB, current expenditure per pupil, current
expenditure per weighted pupil (which takes into account special needs students)
"and operating expenditures per pupil. Current expenditures include all
expenditures other than those required for debt service and capital outlay.
Operating expenditures are the dollars spent by districts on students in their
schools, whether or not they reside in the district. For purposes of her 1986 study
(Exhibit P-2) all federal aid, except Impact Aid, and tuition revenues received have
been eliminated. Dr. Goertz ranked the districts from high to low and divided them

into seven groups containing approximately the same number of pupiis. She found
-99.
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a difference of approximately $2,000 between the average expenditure in the
lowest (Group 1) and the highest spending districts (Group 7). She found also that
there was a difference of approximately $1,000 between the averages for Groups 2
and 6. It is important to note that her analysis includes all school districts and that

each of the groups contains approximately the same number'of pupils.

Poor urban districts are generally below the State average in each of Dr,

Goertz's 1984-85 expenditure measurements:

Dist. NCEB curr ex/pup curr ex/wtd pup
Camden 2,492 3,318 2,755
East Orange 2,775 3270 2860
Irvington 2660 3218 2786
Jersey City 2996 3685 3116
Newark 3216 3879 3334
Paterson 2444 2976 2551
Trenton 3083 3888 3306
St. Average < 3329 3952 3560

In 1975-76, these districts’ current expenditures per pupil were closer to
the State average than they are now. With the State average then at $1,550, the
districts’ current expenditures per pupil were Camden, $1,535; East Orange, $1,546;
trvington, $1,311; Jersey City $1,492; Newark, $1,719; Paterson, $1,162; and
Trenton, $1,581.

in contrast with the below average expenditures of urban districts, many
wealthy suburban school districts have expenditure levels per pupil that are

substantially above the State average. For example, in 1984-85, differences in
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current expenditures per pupil between Cherry Hill and Camden exceeded $1,300;
between Millburn and East Orange and between Livingston and irvington exceeded
$1,500 and between Ridgewood and Jersey City exceeded $900.

Measuring Equity

The defendants used five different measurements including the
coefficient of variation (the standard deviation divided by the mean, discussed
separately below); the Thiel index - which measures movement from the top down
or in this case, the cap limit's effectiveness in causing funding transfers from higher
spending to lower spending districts; the Gini Index, which measures the degree to
which a line or curve differs from a line representing equity; the McLoone index,
which measures movement from the bottom toward the median; and the 95th to
5th range comparisons. These measures were applied to the expenditures of
various school district organizations (K-6, K-8, etc.) for the years 1977 through 1980.
The defendants found that 132 out of 160 measurements indicated sustained or
increased equity of expenditure with the exception of vocational schools and - as to
the Mcloone only - K-12 regional ‘districts. These findings are consistent with
plaintiffs’ expert, Dr. Reock, who found that in the first years of Chapter 212, the
law produced some equalization of spending levels caused by the infusion of
additional funds generally toward districts below the GTB, but that thereafter, since
' sometige around 1980, there has been a steady drift back toward the situation that
existed before the law was enacted.

1t is this drift back toward less equity that defendants contest. Dr. Fowler
asserts that his studies do not confirm Drs. Reock’s and Goertz's findings. He
believes that the system has become more equitable. He relies on the statistics
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contained in Exhibit D-230, table 2, which illustrates the ratio and coefficient of
variation for per pupil expenditures {using day schoo! expenses including federal
monies) and district NCEB between 1975-76 and 1984-85. in the ratio measurement
{coefficient of variation arguments are considered separately below) Dr. Fowler
compares two expenditures, one at the 95th level of expenditures with the other at
the Sth level. In 1975-786, for example, a district at the 95th level spent $1,927 and at
the 5th spent $955. Thus, there was a $971 difference between the two and the
ratio was 971/955 or 1.02. The range ratio for per pupil expenditures declined
steadily to .799 in 1979-80. Then it rose and for three years it stayed.at
approximately .81. In 1983-84 it declined to approximately .80 but then rose to
approximately .86 in 1984-85, which was as high as it has been in any year since
1976-77.

For district NCEB, Dr. Fowler found that the ratio in 1975-76 between the
95th and 5th level was 1.00. Here also the ratio declined steadily until 1979-80
when it reached .89. In 1980-81 it rose to .92. The ratio then dipped to .88-.89 for
the next two years. In 1983-84 it was .91 and in 1984-85 it was .95. The .95 ratio was

as high as it has been in any year since 1976-77.

Based on Dr. Fowler’s NCEB and district expenditure findings, | do not
believe that the ratios demonstrate increased equity after 1980. Dr. Goertz’s
research indicates that expenditure inequities continued at least through 1984-85
and | FIND that Dr. Fowler’s research is in substantial agreement. | FIND that after

1980, expenditure inequity has increased.

Plaintiffs’ witness Dr. Reock did find and defendants agree that the

McLoone Index initially showed significant improvement, that the movement
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thereafter was erratic, but that McLoone continues to show improvement. The
MclLoone Index is the ratio between the actual expenditures on all students who are
below the median spending level and the expenditure that would be required if
these students were at the median level. This measure therefore shows and | FIND
that there has been some leveling of the lowest spending districts toward the
median. However, this measurement completely ignores the amounts spent over

the median.
Coefficient of Variation as a Measure of Equity

Defendants contend that the coefficient of variation when measuring
expenditures (by bath day school expenses and NCEB) demonstrates increased
equity under Chapter 212. The coefficient of variation is the standard deviation
divided by ;the mean. This statistical device measures the dispersion around the
mean and represents a percentage deviation from the mean (on either side} within
which approximately two-thirds of the population being measured falls, A highér
coefficient of variation means a larger disparity on either side of the mean. For
example, in 1975-76, the year prior to Chapter 212, the coefficient of variation for
current expenditures per pupil was 17.5. It then dropped in the first three years of
Chapter 212 to a low of 15.5 in 1978-79. Thereafter, this coefficient has been
increasing and in 1984-85 had risen to 16.7.

Dr. Reock also calculated the coefficient of variation over time for the
State-local school budgets per pupil of all 558 taxing districts in New Jersey. Dr.

Reock found improvement in the coefficient of variation for several vears after the

law was implemented, but that the trend reversed in 1982-83 and the trend of the
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coefficient has been upwards since then, indicating growing inequality of

expenditures.

Dr. Fowler’s calculations show that inequalities in NCEB among school
districts decreased from a coefficient of 22.66 in 1575»76 to 19.35 in 1981-82 and
since then has increased back to 22.2 in 1984-85. The 22.2 coefficient is the highest
it has been since 1975-76.

When Dr. Fowler considered day school expenditures, the coefficient of
variation declined steadily from 1975-76 {22.86) to 1980-81, when it was 19.97.
Thereafter, it rose for two years to 20.32 and 20.41 and then declined for two years
t6 19.76 in 1983-84 and 19.73 in 1984-85. The 1984-85 coefficient is the lowest it has
ever been. Thus, on this measure of day school expenditures, which include federal

funds, equity appears to be increasing .

When Dr. Goertz’s weighted pupil measure is considered, which accounts
for the special needs of pupils, however, her figures show a 17.7 coefficient of

variation in 1984-85, which is the same as it was in 1975-76.

In any event, the coefficient of variation should not be misinterpreted.
Even defendants’ figures demo‘nstrate a continuing substantial variation in
expenditures. For example, the average NCEB in 1984-85 was $3,111. A coefficient
of variation of 22.2 actually means that approximately two-thirds of the school

districts in New jersey had NCEB’s that were $1,380 apart or greater.

Because of the mathematical properties of the coefficient of variation, it

can show improvement when disparities in expenditures are in fact widening. Asan
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illustration, Dr. Fowler's analysis found that the coefficient of variation for day
school expenditures (which includes federal monies} over a ten year period had
declined from 22,86 in 1975-76 to 19.73 in 1984-85. The mean expenditure in 1975
76 was $1,494; thus, roughly two thirds of the districts in the State may have had
expenditures per pupil thatAwere $684 apart or greater, assuming a normal
distribution. Therefore two thirds of the districts would have per pupil
expenditures that are $684 above or below $1,494. This means that two thirds of
the districts would range from expenditures of $810 to $2,178. in 1984-85, when
the mean day school expenditure was $4,085 and the coefficient of variation was
19.73, approximately two thirds of the districts may have been $1,612 apart or
greater. Therefore two thirds of the districts would have expenditures ranging
from $2,473 to $5,697. Thus, | FIND that this slight decline in the coefficient of
variation for day school expenditures does not reflect any lessening of the

substantial differences in expenditures per pupil across the State.

Furthermore, before this litigation began, the State Board's Four Year
Assessment {Exhibit P-236 at pp. 75, 170) found that even as of 1980, Chapter 212 »
had failed to provide any substantial improvement in equity of expenditures.
Exhibit P-235, a 1981 Department of Education document used to brief
gubernatorial candidates, states at p. 81: "The slight trend towards spending
equity started by the 1975 act stopped in 1979 and has started to reverse.”

| therefore FIND that any lessening of expenditure disparities between

property rich and property poor districts that occurred in the first few years of
Chapter 212's implementation has dissipated and was never very substantial,
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Additionally, it should be noted that the largest expenditure disparities
present in Robinson v. Cahill, 118 N.J. Super. at 242 (L. Div. 1972) were
approximately $800. ! FIND that the expenditure disparities between property rich
and property poor districts are greater now, at least through 1984-85, than they
were before Chapter 212 and are greater, without considering inflation, than they
were when Judge Botter declared the then existing financing system

unconstitutional.
Expenditures by Community Type

Budgeted school expenditures per pupil are the lowest in New Jersey's
rural areas and the six major urban centers (Newark, Jersey City, Paterson, Camden,
Elizabeth and Trenton). Budgeted school expenditures per pupil are highest in
suburban communities and seashore resorts. For example, the major urban centers
in 1984-85 had budgeted expenditures per pupil that were 95% of the State
average, while suburban communities averaged 111% of the State average.
Approximately $1,500 per pupil separated the major urban centers and the

suburban communities.

In any given year since the implementation of Chapter 212, the higher
the socioeconomic status of the community the higher the average level of
budgeted school expenditures per pupil. When districts are grouped by DFG, the
lowest DFG has the lowest average budgeted expenditure per pupil and
expenditures generally increase as the socioeconomic status of the community
increases. More than $1,300 per pupil separates the averages of lowest and highest

DFG communities.
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The lowest DFG districts spend 84% of the State average, while the

highest DFG communities averaged 115% of the State average.

Generally, in any given year since 1976-77, the higher the per capita
personal income of the district, the higher the average budgeted school

expenditure per pupil.

Dr. Fowler found that the average day school expenditures in 1983-84 for
the highest SES group, DFG J, was $4,758. In contrast, DFG A districts spent on
average $3,729. Dr. Fowler also confirmed that as the socineconomic status of
districts increase, the NCEB’s of districts also tend to increase. Dr. Brazer, another of
defendants’ experts, confirmed that as personal income increases, school districts
tend to spend more. Similarly, both Dr. Brazer and Dr. Hanushek, another defense
witness, testified that they expected that under a3 GTB system, in which expenditure
levels are chosen by school districts, expenditures per pupil would be related to

sociceconomic status.

Defendants’ Charge that Plaintiffs’ Expenditure Figures Overstate Disparities

Defendants claim that plaintiffs use of NCEB (the cost of the district’s
regular education program) as opposed to day school expenditures understates
resources/expenditures of school districts because it excludes federal and State
categorical and miscellaneous funding (which is mostly grants). Defendants charge
that use of the NCEB understates in greater proportion the resources/expenditures
of districts below the GTB as opposed to those above the GTB, exaggerating and

distorting the differences between them. NCEB, argues the defense, understates
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expenditures of districts that have large compensatory education, bilingual
programs and special education needs because NCEB does not include categorical
funds and federal funds. NCEB, however, correlates witn day school expenditures at
869. Therefore, a district’s NCEB explains 76% of the relationship to day school

expenditures.

Plainfiffs' experts separately analyzed the impact of categorical aid and
also considered revenue disparities between wealth groups when categorical aid
funds were combined with all other sources of local and State aid. One of the main
differences between the defendants’ and the plaintiffs’ analyses, however, deals

with federal funds. Defendants’ day school expenditures include federal funds.

Federal funds, with few exceptions, cannot be treated as general aid or
used in place of revenues raised by the State and by school districts, Federal funds
are outside of the State school finance system and cannot be taken into
consideration in allocating State funds to schoo! districts. Federal funds are
generally granted for specific extra purposes rather than for general support.
Federal funds cannot supplant local or State monies. Districts may not reduce local
and State funding by substituting federal funds. Districts may use the monies to
supplement, expand, and increase programs but may not replace State or local
monies with federal monies. For this reason Drs. Goertz and Reock excluded federal

funds from their analyses of the New Jersey school finance system.

Federal funds cannot be counted upon by the State. Whether and how
much federal monies a State will receive depends upon the federal budget, which is
outside the State’s control. For example, in prior years a shift in federal policies

deprived municipalities of $67 million in revenue sharing, of which $35-38 million
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had gone to urban municipalities. As a further example of federal funding
uncertainties, about 10% of vocational education funds are federal. The President
in 1986 and 1987 proposed reducing these funds. Nevertheless, until 1987, Congress

increased vocational education funding.

When federal education funds are lost, the schoo! district must
determine whether and how to fund the previously federally funded program. For
example, Montclair originally hired teacher aides for its schoo! system with federai
desegregation funds in the late 1970's through the Emergency School Assistance
Act. When those funds were terminated in 1981, the district paid for the aides.
Currently in Montclair, a federal desegregation school "magnet” grant (for
students who are gifted and talented or interested in science and technology,
international studies or the arts) pays for some of the aides. When the district’s
Superintendent testified, she explained her concerns about continuing this funding

when the federal grant ends.

Considering federal funds generally available to a district, even though
these monies are usually targeted to specific purposes, can make a difference ‘'~
expenditure disparity. For example, in 1984-85, with federal funds, Jersey City spent
$4,327 per pupil and was above the State average while Camden ($3,403) East
Orange ($3,292) and Irvington ($3,142) remained below. In that year, including
federal funds, Newark, Trenton, Asbury Park, Hoboken and New Brunswick spent

above the State average.

Because of federal funding uncertainty and the federal restrictions
against supplanting local and State monies, | do not believe we can rely on the

constant availability of this funding source. in evaluating the adequacy of New
-109-

342




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5581-85

Jersey’s financing system, therefore, it seems improvident to consider federal
monies as an integral part of that system. Since this case requires an assessment of
how New Jersey’s school finance system works, it does not seem inappropriate to
eliminate federal monies from the statistical analyses. Dr. Garms, one of
defendants’ expert witnesses, confirmed the regularity of this analysis method in
school finance research. 1 therefore FIND that the analyses of Drs. Goertz and
Reock, which did not include federal funds, can be utilized in assessing New Jersey's

financing system.

| also FIND that it is appropriate to consider a district’s use of federal
funds when determining the adequacy of specific programs on specific dates. It
seems to me that failing to consider available funding when assessing the adequacy
of programs for which federal monies were made available could provide a falsé
impression of the programs’ fiscal weaknesses. The possibie termination of federal
funding makes problematic an assessment of whether an adequate program can be
continued into the future, but to ignore the existence of federal funding may

present a completely falacious picture of the program’s fiscal situation.

in any event, the defendants’ statistical results on expenditures do not
differ markedly from the plaintiffs’. Defendants submitted no proofs establishing
that there were no expenditure disparities. On the contrary, they assert that
equality of pupil expenditure is not a policy of Chapter 212 and that spending is
totally up to the individual districts, restrained only by caps. Defendants virtually
concede that there will be expenditure disparities in a GTB system which rewards
tax effort and most of their proofs confirm such disparities. | FIND that expenditure

disparities are an inherent risk in a GTB system,
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The most serious dispute between the parties is not the existence of
expenditure disparities but rather the cause of the disparities (dealt with in Part i}
and the legal consequences of the disparities (deait with in Part V). The defense
asserts, most forcefully, that there are wide differences among simifar SES districts '
in per pupil spending; that some districts below the guarantee are able to spend
above the average per pupil expenditures, and that there are districts with above
average property wealth spending below average and achieving above average
HSPT results. (See findings below relating to the defense argument that districts

under the guaranteed level are spending above the State average.)
Property Wealth Per Pupil

in 1984-85, the wealthiest school district in New Jersey had about 350
times the equalized property valuation per pupil as the {owest wealth schoo!
district. The range in property wealth between the districts at the 95th and 5th
percentiles is $422,955 to'$38,585 per pupil, a ratio of 11:1. In the year prior to
Chapter 212, the district at the 95th percentile was 5.5 times as wealthy as the
district at the 5th percentile.

In 1984-85 there were 207 minimum aid districts (34.3% of the total
number of districts) above the GTB per pupil. These districts had 270,657 pupils,

which is 23.2% of the State’s students.

Considering Dr. Goertz’s seven pupil groups, ranked by wealth, the range
is from $42,608 to $450,666, a difference of over 10%0 1.

-1 -

344




You are viewing an archived copy from the New Jersey State Library.

OAL DKT.NO.EDU 5581-85

In 1984-85, the State average equalized valuation per pupil was
$190,401, while Camden’s was $26,055; East Orange’s was $40,675; irvington's was
$63,994; Jersey City's was $62,925; Newark’s was $38,585; Paterson’s was $50,622;
and Trenton's was $54,445. '

Many suburban communities that surround urban centers have tax bases
that are greater than the State average. Some suburban samples are as follows:
Ridgewood, $251,749; Paramus, $477,332; South Orange/Maplewood, $244,942;
Madison, $344,995; Livingston, $359,159; Summit, $422,955; South Brunswi.ck,
$248,772; Lawrence, $423,136; Princeton, $547,384; Cherry Hill, $192,375; Tenafly,
$360,026; Millburn, $582,669; and Scotch Plains/Fanwood, $248,176.

In 1975-76, Camden’s property wealth was $20,401, about one-third of
the State average. By 1984-85, when the State average was $190,401, Camden’s
wealth was $26,055, less than one seventh of the State average. This pattern of
declining equalized valuation per pupil as a percentage of the State average is

consistent for urban districts as follows:

Dist. %of 5t. Eq. Val. 75-76 % of 5t.Eq.Val.84-85
Camden 30% 14%
tastOr. 54 21
Irv. 76 34
Jer. City 50 33
Newark 33 20
Paterson 43 27
Trenton 40 29
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Tax Rates

From 1975-76 to 1984-85, Chapter 212 has resulted in a steady reduction
in the State average current school tax rate for education {from $1.69 per $100
equalized valuation to $1.23). The largest decrease in the tax rate occurred
between 1975-76 and 1976-77 when Chapter 212 was first implemented. in that
year the education tax rates of the poorest districts dropped substantially. Every
wealth group has reduced its equalized school tax rate since the enactment of
Chapter 212. A

Beginning with 1977-78, however, the education tax rates in the poorest
districts increased and by 1984-85, these rates averaged $1.71 compared to the State
average of $1.23. In 1975-76, the education tax rates of the poorest districts were
106% of the State average; in 1984-85, they were 139% of the average school tax.
Under Chapter 212, the gap in school tax rates between high and low wealth
districts has widened.

From 1975 to 1979 the coefficient of variation for school tax rates was
reduced from .338 t0 .295. Since 1979, however, the coefficient has increased and in
1984 it was .356.

Dr. Reock found that the highest tax rates in most years since Chapter
212 have been in the major urban centers and the rural centers and the lowest rates

in the seashore resorts and in the suburban communities. This is true, even though

the average equalized tax rates have been reduced every year since 1975-76.
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Camden’s school tax effort went from 110% of the State average in 1975-

76 to 145% in 1984-85, and was above the State average in seven out of 10 years.

East Orange had a school tax effort that was 129% of the State average
in 1975-76 and this increased to 144% in 1984-85. East Orange has been above the

State average school tax rate in every year of Chapter 212.

Irvington has been above the State average school tax rate in seven out

of 10 years and in 1984-85 was making an effort 117% of the State average.

Jersey City's school tax effort was 117% of the State average in 1975-76
and in 1984-85 was at 127% of the State average. Since 1981-82, Jersey City has had
a school tax effort that has been around 130% of the State average.

| FIND therefore that the lowest wealth districts, including the districts in
which plaintiff children reside, are making a greater tax effort on average than the
wealthiest districts.

Property Wealth and Expenditures
All witnesses agreed that a guaranteed tax base system is not designed to

equalize expenditures but to provide equal taxing capacity as defined by whether

districts making the same tax effort are able to raise the same amount of revenue.

in an ideal GTB system there would, therefore, be a strong relationship

between tax rates and expenditures per pupil and no relationship between wealth
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per pupil and expenditure per pupil. Dr. Fowler found that for the State as a whole,
there was no relationship between tax rates and expenditures. There was according
to Dr. Fowler a strong relationship for districts below the GTB. However, there is no
evidence that Dr. Fowler conducted any analysis of the relationship between tax

rates and expenditures specifically for districts below the guarantee.

When Dr. Goertz compared NCEB's, which include equalization aid, she
found that approximately 160,000 students in the wealthiest districts have, on
average, NCEB's of $4,056 per pupil. The poorest districts, with the same number of
pupils, have, on average, NCEB's of $2,789.

Dr. Goertz also studied what happens when ali sources of State aid
including categorical aid, for example, are combined with all sources of local
revenues. She found a difference of approximately $1,200 between her highest and
lowest wealth groups in current expenditures per pupil. When a per weighted pupil
calculation was made, the disparity increased to over $1,300. Dr. Goertz found that
the average expenditure of every higher wealth group was greater than the

expenditure of every lower weaith group.

Dr. Reock found that throughout at! of the years Chapter 212 hasbeenin
effect, until 1984-1985, average budgeted expenditures per pupil are higher where
the property tax base per pupil is larger.

Dr. Goertz also analyzed this relationship over time. Her study showed
that in both 1975-76 and 1984-85, the weaithiest districts spent more than the
poorest districts. in 1975-76, the poorest districts had curent expenditures per pupi!
that were within $50 of the State average and the highest wealth group spent 1.16
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times as much per pupil as the poorest group. By 1984-85, the expenditures of the
poorest districts were nearly $400 below the State average and the wealthiest
districts were spending 1.31 times as much per pupil as the poorest group. The
expenditure difference has grown in dollars from approximately $250 to over

$1,100.

Dr. Goertz also linked her findings for the State generally to Newark,
Paterson and Trenton and the four districts in which plaintiffs reside. She found the

same conditions in these poor urban districts as those found statewide.
Defendants’ Position on the Relationship Between District Wealth and Spending

The Four Year Assessment, Exhibit P-236, admitted that for each of the
three years examined between 1972 and 1979, average expenditures per pupil
varied directly with the wealth of the districts in each of the four groups of districts
sampled. The defendants agree that there is a relationship between weaith and

spending in New Jersey’s school districts.

Dr. Fowler found that the lowest wealth group of districts had per pupil
expenditures that were at least $1,800 less than the weaithiest group of districts,

and that expenditures tended to increase as district weaith increased.
Defendants tried to minimize this relationship by a regression analysis
which showed that “at most 21% of current expenditure [indluding federal funds} is

explained by property wealth.” (State Proposed Findings at p. 98.) They further

asserted that when one focuses on the change in expenditure, as opposed to total
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expenditure, only 3.6% at best of the year to year changes in day school

expenditure were related to property wealth.

Professor Hanushek, an economics professor from the University of
Rochester, studied property value as an explanation of expénditure. He found that
by "attributing all of the expenditure differences possible to differences in property
wealth of districts, only 19.9% of day school expenditures would be eliminated.”
Professor Hanushek explained that his calculation overemphasized the property
wealth factor and that as a consequence his 19.9% figure should be regarded as.an
upperbound estimate. Defendants therefore contend that the property weaith
effect islower that 19.9%.

.Dr. Fowler found that the relationship between property wealth and day
school expenditures, which includes federal funds, is not linear, and when statistical
tests for non-linear relationships were used, he found that 10% of the day schoo!
expenditure variations were explained by the district property weaith. Thus, if
property wealth were equalized, oniy 10% of the spending differences would be
eliminated. Dr. Fowler aiso found 21% of the difference in per pupil expenditure is
explained by per pupil property wealth. Thus, equalization of property wealth stili

would leave almost 80% of the existing spending differences.
Even a 21% explanation through regression analysis amounts to a
positive correlation between wealth and spending of about .47. This means that as

district wealth rises, spending tends to rise also.

The problem with defendants’ attempts to minimize the relationship

between property wealth and expenditure is that the defendants’ studies ighore
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the uneqdal tax effort which is being exerted by New Jersey school districts. 1t has
already been explained how low wealth districts have generally higher tax rates
than high wealth districts. This greater tax effort by iow wealth districts reduces the
relationship between wealth per pupil and expenditure per pupil. In other words, if
ail districts in New Jersey made the same tax effort, the positive relationship
between district wealth and educational spending would be greater than 47. In
fact, Dr. Fowler agreed that if all districts in New Jersey taxed at the State average
tax rate, there would be nearly a perfect relationship (.955) between property
wealth and expenditure per pupil. | FIND therefore that there is a substantial
relationship between property wealth and expenditure in the financing system.
(Plaintiffs do not assert a one-to-one relationship between property wealth and
expenditure and therefore it is not necessary to consider the defense contentions
that such a relationship does not exist. See Defendant’s April 22, 1988 Reply at p.
137)

School Tax Rates, District Weaith and Spending

Dr. Goertz calculated for her different district wealth groups the amount
of NCEB available per one dollar of tax rate. In 1975-76, the amount a dollar of tax
would raise in the lowest wealth group was 87% of the State average and
approximately $700 less than the highest wealth group could raise; however, it was
more than could be raised by higher wealth groups two, three and four. 8y 1984-
85, for each dollar of tax levied, the lowest wealth districts could raise 62% of the
State average and the gap between groups one and seven was more than $3,200.
The lowest wealith group, which had been favored over the next poorest groups in
1975-76, was by 1984-85 more than $400 per dollar of tax rate below these groups.

Groups one through five in Dr. Goertz 's analysis include all districts that are below
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the GTB, yet group five raises over $800 per pupil more per dollar of tax than group

one,

The lowest wealth districts raised $1,654 per pupil for each dollar of
school tax rate in 1984-85 compared to $4,889 per dollar in the wealthiest group of
districts. When adjusted for inflation, Dr. Goertz showed that the iowest wealth
districts had only $181 per pupi! more for each dollar of school tax rate in 1984-85
than they had in 1975-76. The wealthiest districts, however, had on average $1,280

per pupil more.

For each dollar of school tax rate, in 1984-85, urban centers obtained an
average of $2,111 in State-local funds, suburban areas obtained $3,908 and

seashore resorts obtained $7,701, compared to the State average of $3,385.

Dr. Goertz also reviewed districts with low, average and high tax rates,
She found that district expenditures vary with the property wealth of the school

districts within each of her tax rate ranges.

Dr. Reock’s study confirmed Dr. Goertz’s findings. He found that in 1975-
76, the poorest districts could raise 74% of the State average per pupil for eacn
dollar of tax rate. By 1984-85, these districts could raise 70% of the State average. I
1975-76, the wealthiest districts could raise 411% of the State average and by 1984-
85, these wealthy districts could raise 413% of the average.

Dr. Reock found that in the first two years of Chapter 212 there was
considerable equalization of revenue raising ability, but that by 1984-85, the system

was more inequitable than it was in 1975-76. For example, the number of districts

-119-

352




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5581-85

heavily disadvantaged by the system (according to Dr. Reock "heavily
disadvantaged” means those able to raise less than 80% of the State average
spending level per doilar of tax) went from 157 in 1975-76 to 85 in 1977-78 and then
rose steadily thereafter until, in 1984-85, 187 taxing districts were, according to Dr.
Reock, in the heavily disadvantaged category.

These relationships between property wealth per pupil and the amounts
districts are able to spend for each one dollar of equalized school tax rate are not
challenged by defendants. Dr. Fowler on cross-examination disclosed that an
analysis found that if all school districts in New Jersey taxed at the State average,
the 5th percentile of expenditure would rise about $27 from $2,728 to $2,755;
however, the 95th percentile would increase from $4,905 to $8,497, assuming no

cap limits,

Dr. Fowler testified that there was a strong relationship between school
tax rates and educational expenditures for districts below the GTB. Dr. Reock stated
that for districts below the guarantee there is not a plotted horizontal line which
there would be if the equalization formula were strictly neutral. Group 1 districts
on average obtained $2,380 in total State-local funds for each $1.00 of tax rate;
those in group 6 obtained $3,015 for each $1.00 of tax rate in 1984-85. There is thus
not a substantial difference for districts below the guarantee, but there remains a
difference, even for districts below the guarantee, between the amount a district

must tax and the amount they can raise.

Defendants’ witness Professor Garms explained that in a perfectly
operating GTB, there would be "widely varying tax rates and widely varying

expenditures per pupil. . . .* (Garms Transcript, May 7, 1987, p. 41, lines 1-2.) Dr.
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Fowler found that for the State as a whole, there is no relationship between school
tax rates and educational expenditures. Thus, for the State as a whole, greater
school tax effort is not correlated with higher expenditures. In New Jersey the
widely varying tax rates and the widely varying expenditures are not positively
related. Therefore as tax rates increase from district to district, {:ér pupil

expenditures do not also increase,

i FIND that even with considerably higher school tax rates, the poorest
districts cannot generate substantially equal revenues in comparison to the higher
wealth districts. Property poor districts, even exerting substantial tax effort, are
handicapped in raising revenues because of their property poor tax bases. Spending
differences among all districts in the State are not related to differences in tax rates.

The GTB system is not providing equal yield for equal effort in the State as a whole.
The Meaning of the Per Pupil Expenditure Disparities

Defendants contend that the use of per pupil expenditure measures to
compare the quality of education or opportunity between school districts is
extremely difficult and inherently unreliable. (See Defendants’ Proposed Findings

#90 at p. 107 and #126 at p. 55.)
Dr. Galinsky, Paramus’ Superintendent of Schools, indicated that the per
pupil figure was an unreliable measure of efficiency and quality because it is

dependent upon the particular facts and circumstances of the school district being

examined.
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Dr. Galinsky explained that districts suffering enroliment decline have
escalating costs per pupil but may not be able to reduce costs proportionately to the
pupil loss. If a district loses 50 students, for example, the district may not be able to
reduce staff by one teacher because the student loss may be dispersed through
different grade levels. Thus, the district’s per pupil costs would increase but one
must question whether any adverse effect on the district’s educational efficiency

has resulted.

Defense witness Dr. Fenwick English, Professor of Education at Lehi§h
University, agrees with Dr. Galinsky. Dr. English explained that per pupil costis most
often used to demonstrate good or bad management. However, the only way such
comparisons would be valid is if the curriculum is the same, the staff is of the same
quality, the instruments used to assess pupil learning are the same, etc. Dr. English
said that such comparisons are only valid if the conditions in the districts being
compared are identical. Since they never are, per pupil cost comparisons are usually

misleading.

Dr. Galinsky further explained that he did not believe per pupil cost
measures educational quality because there are low spending districts where
student performance on the standardized tests is high and there are high spending
districts where students are performing poorly on these tests. There are districts
above the GTB, spending below average and scoring high on standardized test
scores, including districts in DFG's B and C.

In addition, Dr. Galinsky suggested that we cannot equate any level of

expenditure on a one-to-one basis with a particular level of quality. in one district,
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for example, 70% of its faculty could be at maximum salary with expensive benefits
like dental, optical and prescription insurance plans and sick days, etc. Usually,
salaries account for almost 70% of a school district’s budget. Therefore, if another
district has a younger faculty, with a union that has not negotiated favorable
benefits, the cost of providing a similar quality program may be far less. Equal
expenditure may not mean equal educational opportunity. Dr. Galinsky believes it
is how the district spends money, not how much money they have to spend, which

determines the district’s educational quality.

It seems logical that if a district squanders its resources and spends its
monies frivoiously, it will be inefficient and probably deliver an educational
program in which quality will not improve with greater expenditures. The district
which needs new math books but instead purchases cheerieader uniforms may not

be improving its educational program.

It is also logical that unique district circumstances like declining
enroliments or the composition of teaching staffs may cause higher or lower per
pupil expenditures and reflect only these unique circumstances and neither

efficiency nor quality.

However, most of plaintiffs’ expenditure per pupil figures are based on
Dr. Goertz's study in Exhibits P-2 and P- 3 and Dr. Reock’s study in Exhibits P-7 and P-
8. Dr. Goertz did not simply compare a few districts with each other. When
grouped by operating expenditures per enrolled pupil her seven categorie§
inciuded in each group approximately 66 districts and 158,000 students. Dr Reock
used as his unit of analysis taxing districts; therefore, most of his analyses dealt with

comparisons among over 550 districts. | believe that this quantity of data minimizes
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unique district characteristics and makes comparisons between Dr. Goertz's groups

and Dr. Reock’s districts reliable.

In some circumstances, differing per pupil expenditures may be
evidential of equitable or inequitable resource allocation. For example, if there are
25 pupils in a dass, a $1,000 actual difference in per pupil expenditure transiates
into a $25,000 difference per classroom. That amount of available expenditure, if
wisely used, can affect educational quality and opportunity. As one of plaintiffs’
witnesses explained, the quality of a math course was improved when $2 per pupil
was added per classroom because each math student could then own histher

workbook.

All education experts who testified agreed that money has some relation
to program opportunity and quality. Money does purchase programs, instructors
and support personnel. At some point, in every school district, if funds are reduced

sufficiently, program quality and variety of opportunity suffers.

In 1984-85, for example, South Brunswick’s current expenditure per pupil
was $4,772, as compared to Trenton, which spent $3,888 per pupil. If South
Brunswick were funded at Trenton’s level, it would receive $1.6 million fewer
doliars, which in the opinion of South Brunswick’s Superintendent would have a
disastrous impact on the quality of its educational program. A cut of this
magnitude would, according to the Superintendent, require the elimination of
much of the richness from South Brunswick’s educational program. If Moorestown’s
1984-85 current expenditure per weighted pupil of $4,307 were reduced by nearly
$800 to $3,560, the State average current expenditure per weighted pupil, 8 $1.5

million dollar funding loss would ensue. Such a loss, according to a Moorestown
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administrator, would be devastating to the district’s curriculum. Additional services
for special education and basic skills which the district funds without State

reimbursement would have to be reduced and class size would have to be increased.

Additionally, the record does not reflect any other method of comparing
the equity of monetary resources and, furthermore, per pupil expenditure‘
comparisons were used in Robinson v. Cahill and were recognized by all experts in

this case as the traditional measure of student equity in school finance research.

Consequently, | FIND that per pupil expenditure comparisons are
relevant in determining whether districts are able to provide educational programs
of substantiaily equal quality and variety of opportunity, The conclusions to be
drawn solely from such comparisons are limited when comparing districts with
differing curriculum, teaching staffs and other costly inputs. But when the student
as the recipient of the educational program is the focus of concern, per pupil
expenditure amounts is one method, albeit imperfect, of comparing system
benefits. | further FIND that per pupil expenditure comparisons are not solely
determinative of program opportunity and quality, but may be considered in
assessing the capability of districts delivering substantially equal programs.
Differences in per pupil expenditures may indicate possible inequitable program

opportunities assuming the monies are being spent in proportionately similar ways.
Districts Below the GTB Spending Above the State Average
Defendants assert that almost 1/3 of the districts below the GTB {99 out

of 325, according to Appendix B in Defendants’ April 22, 1988 Reply) spend above
the State average current expense per pupil of $3,952. These districts include, for
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example, five in Camden county (Cherry Hill, DFG |; Somerdale, DFG D; Blackhorse
Pike Regional, DFG D; Lawnside, DFG B; and Barrington, DFG F). They assert that
plaintiffs have not proven that on a systematic basis urban districts have
significantly less resources than other districts. The defense makes this assertion to
support their major argument that any deficiency that exists in the system is caused
by the districts’ own n{ismanagement or other failings. (The cause of expenditure

and program disparities is discussed in Part i1}

To bolster this major argument, the defense in its April 22, 1988 reply
recalculated much of the statistical evidence provided in Exhibit P-4, These
recalculations are contained in hundreds of pages of printouts and other tables in
an appendix to defendants’ reply and seem in part to be well beyond the scope of
normal attorney argument. For example, in Appendix T, the defense provided an
illustration of how they calculated the average current expenditure per pupil per
ethnic group. For each district in each DFG, they multiplied Dr, Goertz’s per pupil
expenditure by each ethnic group’s enroliment. They then summed this product for
all DFG districts and then summed the particular ethnic enroliment for each DFG
district. They then divided the product’s sum by the enroliment. At p. 161 of this
reply, defendants explain as follows how they derived the figures appearing on the
displayed chart: *Column (1) from P-269; column (2) was reached by multiplication
of the SCE aid (P-4) by the resident enroliment (P-4) of each district and the addition
of the products of this computation into an aggregate total by DFG; column (3) was
arrived at by the addition of resident enroliment for each DFG; column (4} was
computed by dividing DFG aggregate of residential enroliment {cofumn (3)) by the
State's total residential enroliment; column (5) was reached by utilizing the SCE
pupil percentages in P-4 and multiplying by residential enroliment; column {6) was

reached by dividing each DFG's SCE pupils by the total State SCE pupils; column (7}
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was reached by using columns (2) and (5} and dividing; column (8) was reached by

dividing each DFG amount in column (2) by the total for that column.*

Because of this unusual conduct, plaintiffs argue that | should assign no
weight to this portion of defendants’ reply. The plaintiffs question these
“unvalidated conclusions.” They wonder whether the defense attorneys prepared
them or whether an analyst who did not testify made these calculations. Plaintiffs
assert that my considering such “unvalidated proofs or pseudo-analysis™ would
deprive them of basic due process because of an inability to cross-examine the
preparer. Furthermore, if an analyst prepared these calculations, plaintiffs argue
the appendix and all parts of the related reply can only be considered unreliable

hearsay.

The defense recalculations fall basically into two groups. The first
supports the defense contention that expenditure disparities are idiosyncratic and
related to local decisions rather than Chapter 212. Under this theory, any well-
managed urban district should be able to spend above average since numerous
urban districts do $o and plaintiffs’ proofs do not support a finding that there are
substantial differences in resources that particularly disadvanatge urban school
districts on a systematic basis. The second group of recalculations seeks to establish
that whatever adverse expenditure or resource disparities may have been
established, they do not adversely impact on minorities and the presence of large
minority student populations does not affect the level of per pupil expenditures
under Chapter 212. | will consider the first group of calculations here and the

second in the section immediately following. To the extent that these arguments
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raise causation questions, | deal with the cause of expenditure and program

disparities in Part Hll.

The defense points out thatin 1984-85, Hoboken (DFG A -$4,319 current
exp./pupil) outspent Bloomfield (DFG F - $3,956 current exp./per pupil) and Nutiey
{DFG G - $3,920 current exp./per pupil). Hoboken also spent virtually the same as
wealthy South Orange/Maplewood ($4,354) and Montclair ($4,450).

According to defendants’ Appendix € in their April 22 reply, only 71
school districts listed in Exhibit P-4 have resident enroliments in excess of 4,000
pupils. These represent approximately 12% of all districts, but the districts enroll
567,413 students, representing approximately 51% of the total resident enroliment
of the State. Fifty one of these districts have non-minority enroliments in excess of
50%. Twenty of the districts have minority enrollments in excess of 50%. The
defense arrayed these districts by current expense per pupil and showed that at
$2,700-3,000 there were Paterson, Egg Harbor Twp., Millville, Montroe Twp.,
Pemberton and Washington Twp. At$3,001-3,500 there were Perth Amboy, Passaic,
Camden, East Orange, Vineland, Irvington, Brick Twp., Gloucester Twp., Vernon and
Clifton. At $3,501-4,000 there were Parsippany-Troy Hills, Roxbury, East Windsor,
Atlantic City, Union City, West New York, Elizabeth, Newark, Jersey City, Trenton,
Orange, Lower Camden, Bayonne, Kearny, North Bergen, Neptune, Plainfield,
Pennsauken, Belleville, Toms River, West Milford, Bloomfield, Sayerville, Edison,
Piscataway, Lenape and Middietown. [Two of the districts listed by the defense in
this group were erroneously included. They are Edison ($4,346) and Piscataway
{$4,375), both of which should be in the fourth group. Jackson, however, should be
included within the $3,501-$4,000 range.] At $4,001-4,500 there were Hoboken,
Long Branch, New Btunswkk, Lakewood, Willingboro, Hamilton, Old Bridge, Union
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Twp, Freehold, Matawan-Aberdeen, East Brunswick, Montclair, South Orange-
Maplewoocd, Wayne and Westfield. At $4,501-5000 were Linden, Woodbridge,
West Orange, Cherry Hill, Scotch Plains/Fanwood, Ridgewood, and Livingston. At
$5,001 plus were Franklin Twp., Teaneck, Morris and Bridgewater-Raritan.

[Appendix € also includes Hackensack in this last group.]

Defendants point out that 40% [actually about 37%] of the districts with
enroliments in excess of 4,000 had current expense between $3,501 and $4,000 per
pupil. These districts had a total enroilment of 267,729 pupils [248,906 according to
Appendix C} which represented 47% [actually about 44%] of the students attending
districts with resident enroliments in excess of 4,000. Seven [actually eight] of these
districts were in DFG A. One district was in DFG B; seven {actually six] were in DFG
C; three were in DFG D; one was in DFG €; two were in DFG F; two were in DFG G
[actually O were in DFG G}, and five were in OFG H. All DFG’s with the exception of}

and J were represented. [G was also not represented.]

Defendants contend, therefore, that when comparing large districts
across the State there is no support for the conclusion that there are substantial
differences in resources disadvantaging urban school districts. The defendants
assert that plaintiffs’ individual comparisons, where for example they compared
Jersey City with SouthOrange/Maplewocod, were invalid because Jersey City and
most of the other urban districts are so much larger than the suburban districts with

which they were compared.
Preliminarily, plaintiffs allege that there are various defects in the
appendix supplied by defendants. Dr. Goertz analyzed 578 districts (all except

vocational schoo! districts). Defendants, according to the plaintiffs, used only 557
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districts and did not explain why. Plaintiffs point out that Longport Boro is not in
the data, but there is again no explanation for its exclusion. There is also some
question as to whether Exhibit P-4 was actually used by the defense. For example,
Bloomfield's CE/Pupil is listed at pages 210, 220 and 240 of the defense appendix as
"NA” (not available). Exhibit P-4, however,‘contains a current expenditure per pupil
for Bloomfield. Defendants also use undefined terms like "sampling” and
“percentage sampling” and "State’s mainstream” and "unequivocally comparable.”
The plaintiffs also assert that the defense has compared combinations of districts
that may not be comparable. For example, the state support limits are different for
K-12 and K-6 districts. Defendants listed 122 elementary districts as comparable in
spending to Pleasantville, which is K-12. Also, defendants list 70 districts, including
one elementary district (Gloucester Township) and three high school districts {(Lower
Camden County Reg., Freehold Reg. and Lenape Reg.), which also have different
state support levels. The defense has also combined expenditure data for
elementary and K-12 districts at pp. 195, 207, 217, 226, 239 and in Appendix J, K, L,
Viand V2.

Given the nature of the financing system, it is expected that some
districts below the guarantee will spend above the State average. Indeed there are
also districts with above average wealth and below average per pupil expenditures.
Plaintiffs do not contend otherwise. There are several factors which coalesce to
determine the level of district spending. These include tax rate, property value,
public support for the school system and political support for the Board of
Education’s budget, to name a few. Because of the varying influences, most of the

statistical studies relied upon by ex;iens who testified in this case used averages.
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In the defendants’ recalculation focusing on districts with enroliments of
4,000 or more, there are six districts spending between $2,700 and $3,000 per pupil
{which is $1,252 - $952 below the 1984-85 State average of $3,952 current
expenditure per pupil). Of the 52,334 children in five of these six districts funded at
that level, 87.4% are from DFG A and B districts. Also, 71.1% of those children
{37,195) are from three poor urban districts (Paterson, Millville and Pemberton).
Similarly, among 10 districts listed as spending between $3,001 and $3,500 ($951-
$452 below the State ax\:erage), six of the districts are in DFG A and B and all are
urban. Of the 91,289 students funded at that level, 70% (64,338 children) are én’six‘
poor urban districts (Perth Amboy, Passaic, Camden, East Orange, Vineland,
trvington}. In sum, 101,533 children, or 70.6% of all children (143,623} in the 4,000
plus enroliment districts funded below $3,500 current expenditure/pupil, reside in
poor urban districts. Finally, inspection of the 12 districts listed in the two highest
spending groups indicates that there are no poor urban districts among them and
that by restricting the comparison to 4,000 plus student enroliment districts, many
affluent high spending districts were eliminated. District size may adversely impact
on management. (See findings in Part V.) But, | do not believe that students with
similar educational needs from large districts should receive less financial support

than students from small districts.

To rebut the assertions contained in the defendants’ reply, plaintiffs also
ranked the 211 K-12 districts by 1984-85 current expenditure per weighted pupil
and found that poor urban children represented only 3.1% of all the children
residing in districts spending above the $3,560 State average current expenditure
per weighted pupil. (The defense did not consider the weighted pupil concept in
their recalculations.) Of the 29 poor urban districts, all of which are K-12 districts,
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only three (Burlington City, rank 96th; New Brunswick, rank 98th; and Woboken,
rank 105th) have above average current expenditures per weighted pupil. Further,
their combined enrollments of 10,300 children represent only 3.91% of the total
enroliment of 278,834 children in all 29 poor urban districts. The remaining 26
~ urban districts spend between $3,477 {Long Branch) and $2,516 (Millvilie) in current

expenditure per weighted pupil.

The vast majority of the poor urban children included in plaintiffs’
ranking of the 211 K-12 districts are in the 22 urban A and B districts between 154th
Trenton and 211th Millville. Included in those districts below the State average
($3,560) are: Long Branch, DFG B rank 127; West New York, DFG A rank 135; Asbury
Park, DFG A rank 142; Pleasantville City, DFG A rank 143; Trenton, DFG A rank 154,
Orange, DFG B rank 159; Newark, DFG A rank 163; Elizabeth, DFG A rank 168;
Jersey City, DFG A rank 176; Union City, DFG A rank 177; Atlantic City, DFG A rank
179; Garfield, DFG B rank 181; Harrison, DFG B rank 183; pPhillipsburg, DFG B rank
190; Vineland, DFG B rank 191; Perth Amboy, DFG A rank 193; East Orange, DFG A
rank 194; Keansburg, DFG A rank 196; Irvington, DFG B rank 198; Camden, DFG A
rank 199, Passaic, DFG A rank 202; Bridgeton, DFG A rank 205; Gloucester City, DFG
A rank 206; Pemberton, DFG B rank 209; Paterson, DFG A rank 210; and Millville
City, DFG Brank 211.

Even though | believe the Aprit 22, 1988 reply contains several calculation
errors, raises serious procedural questions and in several parts goes well beyond fair
argument based on the record, | have chosen to deal with its assertions on the
merits. After considering the proofs as a whole, | am convinced of the validity of
plaintiffs’ evidence on expenditure disparities. Much of their conclusions are, in

fact, corroborated by defense testimony and documentary evidence. The statewide
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disparity patterns established by this evidence were not refuted by any defense
witnesses. Instead, the defense sought to isolate the data to individual district

deficiencies and idiosyncracies.

Plaintiffs never urged that their school districts or other poor districts like
Newark, Paterson, and Trenton had a monopoly on poverty, unemployment, and
school funding disadvantages. Rather, plaintiffs contend that the larger cities have
been disproprtionately affected by the entire range of problems. (See causation
discussion in Part llL.) No issue has been raised on behalf of all 56 districts labeled
"urban” by the State. In fact, plaintiffs elicited testimony and presented
documentary proofs to distinguish poor urban districts (DFG A and B) from othersso
designated by the Department of Education.

Dr. Goertz's data was organized around pupil groups, thereby in a sense
neutralizing the various financing system factors which influence district spending.
she focused upon those the system purports to serve - the students. | FIND that
defendants’ recalculations provide insufficient reasons to question the research
findings of Drs. Goertz and Reock. In fact, a careful analysis of the district data, as

indicated above, finds support for plaintiffs’ contentions.

In addition, | have found that property wealth is positively related to
spending. As property wealth increases, spending tends to increase alsc. The
Guaranteed Tax Base is 34% greater than the State average equalized valuation per
pupil. Therefore, it would stand to reason and | FIND that some districts below thé

guarantee should be able to spend at and even somewhat above the State spending
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average. But! DO NOT FIND that all property poor urban districts are therefore able

to spend above average.

Given the varying influences on district spending, | ascribe no crucial
meaning to the fact that 99 districts below the guarantee can spend above the State
average. One reason is that, of those 99 districts, many are close to the guarantee
level. For example, Bradley Beach ($211,079 equalized valuation) and Waldwick
{$217,764 equalized valuation) were not far below the 1984-85 GTB of $223,100.
Only seven of the 99 districts below the gquarantee have equalized valuations below
$100,000. All four of plaintiffs’ districts have equalized valuations below that
amount, including Camden at $26,055.

This defense argument also disregards how district spending patterns
may be arranged under the guarantee. When Dr. Goertz analyzed 1984-85 district
wealth and current expenditure per pupil, for example, she found that expenditures
rose through each of her pupil groups, including those below the guarantee.
Exhibit P-2, p. 11-16, table 10 shows that pupil group one with a $42,608 equalized
valuation had $3,482 current expenditure; pupil group two with $78,767 equalized
valuation had $3,514 current expenditure; pupil group three with $126,618
equalized valuation had $3,687 current expenditure; group four with $163,644
equalized valuation had a $3,825 current expenditure and group 5 with $205,364
equalized valuation had a $4,041 current expenditure. The rise in expenditures
through each pupil group with equalized valuation beiow the GTB averaged $139
per pupil. The difference in spending between group 1 and group 5 was $559 per

pupil.
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1 FIND that because some property poor districts spend above the State
average, it does not follow that a'll,. or even substantiaily all, of the remaining 226
districts below the guarantee must also be able to spend above average. There are
to0 many other restrictive influences and limitations on individual district spending

for me to draw such a conclusion. (See causation findingsin Partill.}

{ FIND that plaintiffs have proven by at least a preponderance of the
evidence that many poor urban districts, especially those in DFGs A and B, and
hundreds of thousands of students being educated in these districts, are receiving
substantially less financial resources for their education than students in many

property rich suburban districts.
The impact of Chapter 212 Upon Minority Students

In an effort to establish that the funding system does not adversely
impact on minority students and that large numbers of minorities in a districtdo not
determine the level of pupil expenditure under Chapter 212, the defendants
supplied additional recalculated data in their April 22, 1988 reply.

The defense asserts that large minority enroliment is not a factor in
determining district expenditure. Paterson, for example, has a minority enroliment
greater than 50% and has a current expense at $2,976 per pupil. But five other
districts with non-minority enrollments greater than 50% and arguably less urban
have similar current expense. The defense lists Egg Harbor Twp., DFG B, $2,947;
Millvillle, DFG B, $2,832. Monroe, DFG B, $2,844; Pemberton, DFG B, $2,762; and
Washington Twp., DFG G, $2,909.
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Appendix H in defendants’ April 22, 1988 reply lists all K-12 districts with
current expense per pupil less than Hoboken. The overwhelming number of K-12
districts under Hoboken are non-minority school districts. There are 133 K-12
districts which have current expenditures per pupil less than Hoboken. Appendix !
lists K-12 districts with current expense per pupil less than Trenton. Again the
majority of districts under Trenton have resident enroliments which are less than

50% minority. There are, according to defendants, 84 districts under Trenton.

Appendix L in the defendants’ reply considers the average currént
expense per pupil of districts plaintiffs attend and then lists districts with less
current expense per pupii. Of the 109 districts (excluding Irvington, Camden and
East Orange) total enrollment is 239,224 [this figure includes lrvington, Camden and
East Orange; without these districts the enroliment is 198,124], with 83,370 [this
figure is incorrect either way: with the three districts enroliment is 86,370 and
without it is 45,270] attending districts with minority enroliments over 50% and
152,854 [this figure is correct if the three districts are included] attending districts
with non-minority enroliments in excess of 50%. Thus a majority, approximately
64% of the students, with this level of expenditure attend districts which are non-
minority by more than half and students attending districts with minority

enroliments greater than half are treated no differently.

The defense aiso compares current expense per pupil between school
districts which are primarily non-minority with those which are primarily minority or
have sizeable minority resident enroliments. Appendix O in the April 22 reply shows
that 431 school districts, or 82.73% of the districts having white enroliment in excess

of 50%, fall within the expenditure range of all districts, excluding vocational
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districts, which have minority enroliments greater than 50%. The districts have a
combined resident enrollment of 726,279 or 86.57% of the total (838,931).
Appendix P shows that another 144 districts, or 79.12% of the 182 K-12 districts
having white enroliments greater than 50%, have current expense per pupil which
falls within the range of K-12 districts which are predominantly minority. These
districts have a combined resident enroliment of 450,754 pupils or 80.76% of the
total 558,136.

Appendix S in the reply shows that with the exception of DFG H, méan
current expense per black pupil exceeds mean current expense per white pupil in
each DFG. It also shows that the minority mean current expense per pupil exceeds
white mean current expense per pupil in all DFG’s with the exception of A. When K-
12 districts were surveyed, mean current expense per black pupil exceeded mean
current expense per white pupil in all categories except DFG C. Mean curent
expense per minority pupil exceeded mean current expense per white pupil in all
cases except DFG's A, C and L. In those instances, the differences are minimal

according to the defense.

As | have indicated earlier, | have serious misgivings about the
recalculations submitted by the defense in their April 22, 1988 reply. However,
there is sufficient evidence in the record to handle the merits of the arguments

asserted.

Again, plaintiffs illustrate in their rebuttal to the defendants’ reply that

the defense did not utilize the weighted current expense concept used by Dr.
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Goertz. When K-12 districts are ranked on that basis, there are 57 districts (rather
than 84) spending less than Trenton, and 21 of these districts are urban.

The plaintiffs demonstrated in their rebuttal (Attachment 1) that in 1984
85 there were 360,155 students being educated in the 58 lowest spending K-12
districts in the State. Of this total, 252,846 students, or 70.2%, reside in the 22 poor
urban districts where spending ranges from $254 to $1,044 per weighted pupil less
than the State average of $3,560. Furthermore, of the 213,730 black and Hispanic
children in these 58 lowest spending K-12 districts, 195,552, or 91.5% of them, are in
the 22 poor urban districts. The 252,846 public school children residing in the 22
lowest spending poor urban districts (from Trenton to Millville) represent 90.7% of
all children enrolled in the 29 poor urban districts. Of the 291,924 black and
Hispanic children enrolled in the State’s 211 K-12 school districts, 195,552 or 67%

were enrolled in the 22 lowest spending, poor urban districts.

When Exhibit P-4 {1984-85 data) is reviewed for districts with more than
1,200 minority students and less than 50% white students, for example, it shows 27
districts. Of these, four districts spent above the weighted mean (15%) and 23 spent
under (85%). Considering the large urban centers of Camden, Jersey City, Newark,
Paterson, and Trenton, they were all below the State average current expense
weighted mean. East Orange, Elizabeth and Irvington were also below the mean,
When comparing these districts by NCEB, 78% or 21 were below the weighted
average NCEB and 22% or six were above the weighted average. All of the larger

urban centers and East Orange, Elizabeth and irvington were below.

In 1984-85, of 233,139 black and Hispanic students in 50%-plus minority
districts, 211,432 pupils or 90.7% were being educated in districts spending below
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the State average. Only nine of the 36 districts with 50% plus minority enroliment
spent above the State average. In 50%-plus non-minority districts, 448,955 students
out of 838,931 students (53.5%) attend districts which spend above the State
average. In 70%-plus non-minority districts, 398,335 students out of 741,041
(53.8%) attend districts which spend above the State averége.

To argue as defendants do in their Appendices O, P and Q that
expenditures in many 50% (or 70%) non-minority districts fall within the
expenditure range of high minority districts ignores where the students are within
those ranges. Of the 18 poor urban districts which are 70%-plus minority, 15 spend
below the State average. These 15 districts educate 224,135, or 88.8%, of the
252,489 students in 70%-plus minority districts. Of the 213,618 black and Hispanic
students in the 70%-plus minority districts, 190,797 (89.3%) attend the 15 low

spending, poor urban districts .

{ have aiready determined that large concentrations of black and
Hispanic students are being educated in urban districts classified as DFG A and B.
DFG A alone is aimost 80% black and Hispanic. | FIND therefore that hundreds of
thousands of minority students are receiving less funding for their education than
many non-minority students attending schools in property rich suburban districts.
However, the record also demonstrates and | FIND that Chapter 212 operates on the
basis of property wealth and not race. No proof has been presented that relates
expenditure disparities causally to minority status. It just so happens that after
whites fled urban areas in the late 60's early 70’s, there remained large
concentrations of minorities who sent their children to the public schools. The

public school financing system then operated to yield the expenditure disparities
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that have been proven. (For further findings on whether the Law Against

Discrimination was violated see Part V.)
Educational Program Disparities

Plaintiffs contend that New Jersey has two systems of public education.
In the poorer districts, schools serve basically as skills academies where there is a
limited 3R curriculum aimed at enabling children to pass State-required tests, like
the HSPT. in affluent districts, where basic skills are mastered by most students early
in their school years, the schools offer broader, more enriching curricula with more
options and opportunities. Plaintiffs contrasted program offerings in poor urban
districts with those in weaithier communities, depicting disparities in several areas,

which are described below.

Defendants did not dispute the existence of disparities in most areas in
which plaintiffs presented evidence. Instead, the defense countered with other
arguments: for example,Vthat some programs in plaintiffs” districts are actually
well-run; that mismanagement is the cause of programs that are not up to par; that

different types of programs are the result of local choice and needs.

Neither party presented much evidence about programs in average or
mid-SES districts or research about "typical” school programs in New lJersey.
Defendants charged that comparing a district like Camden with Princeton is an
unfair comparison of extremes and that poor districts were more like the majority
of districts; in other words, there are a few very affluent districts in the State with
extraordinary programs. Plaintiffs’ comparison disticts were Paramus, Princeton,
Miliburn, Scotch Plains/Fanwood, Livingston, South Brunswick, Cherry Hill,

Moorestown, Montclair and South Orange/Maplewood; none of these was below
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the guaranteed tax base level in 1984-85. However, defendants did not present
specific evidence about programs in the majority of districts. In addition, because
the State does not define input requirements and monitoring is district specific (See
Part IV findings), there are no standards against which to measure what is offered in
the urban districts to determine what is average or, on the other hand,

extraordinary.

Therefore, | can FIND from the record only that there are extreme
disparities in some program offerings between poor urban districts and affluent
districts. The following sets forth some areas where disparities have been

demonstrated between the very rich and the very poor.
Computer Education

It is beyond question that computer education is fast becoming essential
for anyone planning to compete in the job market in any number of areas. In the
1983 report, "A Nation at Risk: The Imperative for Educational Reform,” the
National Commission on Excellence in Education urged that “all students seeking a
high school diploma be required to lay the foundations in the five new Basics”.
English, mathematics, science, social studies, and computer science. Dr. Garms
testified that by 1990, computer literacy and technological sophistication would be
essential skills and not merely nice skills to have. Dr. McKenzie, one of plaintiffs’
witnesses, believes that the school systems must train students in computer use or
the untrained will be condemned to low paid service jobs. The Department of
Education does not require any district to provide computer education, however,
some districts, including Montclair and Moorestown, have decided on their own to

require one year of computer literacy for graduation.
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Evidence indicates that poor districts lag behind wealthy districts in
providing computer education to students. Wealthier districts have a higher ratio
of computers-to-students, more years of experience in the use of computers in the
classroom and a higher percentage of staff trained in computer use. Moreover,
many suburban students have computers at home and are coming to school with
more sophisticated computer knowledge. Fifty percent of the students in
Moorestown, for example, have computers at home. For those who do not, the
district operates a computer loan program through the school library. Children in
poor urban districts therefore beqin their computer education at a relative
disadvantage to their wealithy suburban peers. Although defendants attacked the
qualifications of plaintiffs’ witness who testified about computer education and the
manner in which his study was undertaken, defendants did not rebut his

conclusions.

In October and November 1983, for example, the Department surveyed
591 school districts regarding their computer education programs. Of the 397
districts which responded, 71% had developed and implemented a curriculum plan
related to the instructional use of computers. Of the 39 responding districts in DFG
A, 38% had not developed a curriculum plan for computer use, compared with less
than 6% of the districts in the wealthiest category. The survey indicated also that
wealthier districts are likely to have larger numbers of computer workstations. The
survey also disclosed that in 48% of the wealthiest districts and 13% of the poorest
districts more than 80% of the teachers and administrators had participated in

computer literacy or computer awareness training.

One impediment to developing computer education in urban districts is

that start-up costs are necessarily higher when there are more students in the
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district. in South Orange/Mapiewood, for an enrollment 1/6 the size of lersey City's,
the lease -purchase cost of microcomputers alone was $233,547. Just in terms of
acquisition of equipment, therefore, a district with many students must spend more
than a district with fewer students in order to gain equity. For example, both
Ridgewood and Newark spent about the same for computer education in 1983.
However, the $132,000 spent by Ridgewood meant all of its 5,100 students were
given some access to a computer. The $120,000 spent by Newark gave only 1% of its

58,000 students computer access.

Another problem in urban districts is lack of adequate space »for
computer [aboratories, since many facilities are aiready overcrowded. Inirvington’s
elementary schools, the lack of space requires that children share computer
consoles. By contrast, each South Orange/Maplewood school is equipped with the
equivalent of a microcomputer lab of 12 to 14 micro-computers with disk drives and
color monitors, and at least one dot-matrix printer. Montclair offers at least one
computer lab in every elementary school. In addition, budget constraints may limit
the number of computer teachers a district can provide. Following budget cuts in
1985-86, for example, lersey City reduced its computer staff from 16 to eight, which
required each teacher to serve two schools. Fewer urban classroom teachers, at the
same time, are able to be trained to provide computer education. By 1984, again in
contrast, 291 South Orange/Maplewood teachers had been trained for the district
computer program, 141 of them in summer programs. Training was ongoing in
1984-85 for teachers and volunteers, both beginner and advanced. New teachers
continued to be trained by the district computer resource teacher in three half-day
released-time sessions, four people per session. While the cost of such training was
originally covered by Chapter i federal funds, the district relies on local funding to

subsidize the training and pay the cost of the resource teacher.
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In addition, while in many urban districts federal Chapter | funds and
Sta{e compensatory education funds may be used for computers, because of the
source of the money, the computers may only be used for remedial work by
compensatory education students. This means that many computers that are
located in urban districts are limited in their use and are not actually being utilized
to teach computer skills. in wealthier districts where computers are purchased with
local funds rather than compensatory education funds, the computers may be used
by all students and for other types of studies. In Paterson, the only computer
education program offered is computer assisted remediation; i.e., a campute‘r is
used as a tool to help the student acquire basic skills. Camden had approximately
340 computers in 1986, but 137 of them could only be used by basic skills students.
Of the total number of Jersey City high school computers, 98 were purchased with
State compensatory education funds and are thus restricted to compensatory

education students.

By contrast, wealthier districts may use computers to teach higher order
skills, such as problem-solving, rather than merely as aids to instruction. in South
Brunswick, for example, teachers encourage the use of computers for simulations,
enrichment, logical thinking, on-line data base and to provide students with an
opportunity to compose narratives, music and for art. In South Orange/Maplewood,
computer education begins in kindergarten with LOGO and continues through
elementary and middle school. in elementary school, children begin to learn word
processing. In middle school, BASIC computer programming is introduced and
various applications of programming are explored. In high school, South
Orange/Maplewood students may elect introductory, intermediate and advanced
courses in several programming languages as well as project-oriented independent

study. Moorestown in 1984-85 enrolled 38.7% of its students in formal computer
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instruction, while Camden had only 3.4% of its students in formal computer

training.

Beginning in 1982, Princeton began a project with Dow Jones using
computers for library research. South Brunswick is also connected to the Dow jones
data base. The Princeton system permits children to look for information in
newspapers or periodicals by doing word searches. There are eight terminals in the
high school and one in each of the middle and elementary schools. Princeton pays
about $4,000 a month for eight passwords and has allocated about $10,000 for ;he
computer terminals. There is no charge for the time which usually costs $30-$40 per
hour. A consortium was created to extend this service to some other districts
including New Brunswick, which receives two months of free access for its one

terminal.

New Brunswick has used privately-raised funds to develop a computer
education program. Using a $10,000 grant for equipment and additional funding
for a consultant, New Brunswick now has 300 computers which are not restricted to
compensatory education. A computer literacy test for each grade level is being

developed.

Moorestown has more than 200 microcomputers for 2,400 students, a
ratio of one computer for every 11 children. Princeton has 285 computers for 2,200
children, a ratio of 1:8. In Camden, there are 340 computers for approximately
19,000 students, a ratio of 1: 56. East Orange High School has 46 computers for
approximately 2,000 students (1:43 ratio). lersey City has 337 computers for 7,500
high school students (1:22 ratio). It has been estimated that a district needs one
computer for every 12 children in order for each child to receive 30 minutes of

computer time every day.

-145-

378




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO.EDU 5581-85

Foreignlanguage

The Department ddes not require the study of foreign language for
graduation from high school, nor are districts requited to provide the opportunity
to learn a foreign language. However, there is often a language requirement for
college admission. Research also indicates that foreign language study makes
children better listeners and communicators in their native language. A foreign
language may also enhance some career opportunities. Therefore, the opportunity
to learn a foreign language can be an advantage in future education and career

choices.

The contrast between poor and wealthy districts in New Jersey is that
foreign language instruction in poor districts is rudimentary, limited and usually
begun no earlier than 7th grade. The President’s Commission on Excellence in .
Education advised in “A Nation at Risk” in 1983 that achieving foreign language
proficiency ordinarily requires four to six years and therefore should bhe started in
elementary school. The wealthier districts offer instruction in more languages,
offer it in longer sequences that include advanced instruction and begin foreign
language study earlier. In Montclair children begin studying French and/or Spanish
at the pre-school level. |recall being struck early in the hearing by testimony that
elementar)'r school children in Montclair had at one time been given the opportunity
to learn Mandarin Chinese. At the same time, | was hearing that many high schoo!

students in poor urban districts were barely literate in English.

The description of Princeton’s foreign language program by French
teacher Raymond Hunt was impressive. All Sth graders at Princeton’s Witherspoon
Middle School take a half year each of French and Spanish; it is an exploratory

curriculum emphasizing lisiening and speaking rather than grammar. In 6th grade,
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students may elect to continue with either language. In 1986-87, 134 out of 155
sixth graders did so. The middle school has four foreign language teachers.
Instruction utilizes tapes and cassette players as well as film strips. The schoo! plans
to add a computer to each language classroom to aid in instruction. When students
reach high school, they may continue studying French of Spanish or begin another
language. Additional languages offered in high school include German, halian,
Latin and Russian. All except Russian are offered in four-year sequences. For
students who begin French or Spanish in middle school, there is available an
advanced placement course for college credit. Princeton High School has eight full-

time and three part-time foreign language teachers.

By contrast, in Jersey City and Paterson, foreign language instruction is
not offered until 9th and 10th grades. Only 31 percent of Jersey City's high school
students were enrolled in foreign language courses in 1986-87. Most Jersey City
high schools offer two languages (either French and Spanish or Spanish and Latin),
but Dickinson High offers Spanish, French and italian. However, Dickinson offers no
foreign language course beyond the second year. In the other high schools, there
are few upper level courses; third and fourth levels may be offered in alternate

years.

Spanish and French are the only two languages taught in both of
Paterson’s high schools, but as of 1986-87, both schools planned to share one Latin

teacher and one German teacher.

in East Orange, some 7th graders beginning in 1985-86 were offered
exploratory ten-week courses in French, Spanish, German and Latin. Fewer than
20% of the seventh graders were involved in this program. And, only 10% of East

Orange students have studied a foreign language for more than one year.
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In irvington, one elementary school which is designated as a magnet
school offers foreign language instruction. Children who wish to attend the
magnet school must be bused there and testimony indicates that parents are

reluctant to permit this.
Science Education

State regulations defining a thorough and efficient education require all
schools to help every child "acquire a stock of basic information concerning ;he
principles of the physical, bioclogical and social sciences, the historical record of
human achievement and failures, and current social issues.” N.JLA.C. 6:8-2.1(b)2.
The only specific science requirement, however, is for one year of physical or natural
science {two years beginning with the 1989 9th grade class) in order to graduate
from high school. N.LA.C. 6:8-7.1(c)1.i.(4).

Science education can enhance children’s problem solving ability by
providing them with investigatory skills and introducing them to scientific
procedure. The National Science Foundation reports that 3rd graders generally
consider science one of their favorite subjects, but that this interest wanes as
students continue their education. This is not the case, however, in school districts

that have enriching elementary and middle school science programs.

Plaintiffs contend that science education in poor urban districts is
rudimentary and geared to textbook study rather than hands-on experience. in
weaithy suburban schoo! districts, like Summit, Paramus and Tenafly, hands-on
science instruction, even in the elementary grades, is the practice. Factors
contributing to the urban district deficiencies, according to plaintiffs, are older lab

facilities that the districts cannot afford to update, lack of funds to purchase new
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and adequate equipment, fewer trained science teachers, as well as a focus on basic
skills, which detracts from science. Elementary teachers in urban districts which
score poorly on the HSPT spend as much time as possible working to get chiidren’s
scores up. in language arts, reading and mathematics. Science classes are de-
emphasized in irvington, for example, as well as in other urban districts, because of

the need to have children focus on the HSPT.

Again, plaintiffs were able to contrast conditions in poor urban districts
with science programs in wealthy suburban districts. However, the record does not
indicate the average condition of science education in all New Jersey school distficts
or how many districts meet the standards suggested by the New Jersey Science

Teachers Association in documents such as Exhibit P-91,

Dr. O'Shea, plaintiffs’ expert witness on science education, opined that
such education should start in elementary school, with daily opportunities for
hands-on experience. Continuing laboratory experience throughout the grades
encourages an interest in science. In high school, students should receive daily
science classes for two full years. Advanced courses in biology, chemistry, physics
and earth sciences should be available. Each school district should have a science
supervisor or consultant to develop an articulated K-12 science curriculum. Thisis
what Dr. O'Shea would consider a good program, but these are not requirements in

New Jersey.

High schools in affiuent areas have more demand for advanced science
courses. Dr. O'Shea noted that Summit High School at one time was offering six
sections of physics for its 1,100 students. Kennedy High School in Paterson, which

has more than 2,200 students, was offering only one physics class.
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Neither life science, taught in 7th grade, nor physical science, taught in
8th grade, has a laboratory experience in lersey City's schools. Because of
overcrowding and lack of laboratory facilities in Irvington, no science e:éperiments
can be conducted in the 7th and 8th grades. In an East Orange junior high school,
24.27 students are scheduled for science labs containing only 15 work stations. In
the middle schools, a science area consists of a wall supporting a sink, a shelf and
some storage space, accessible to a maximum of three children. A mobile science
cartis wheéled into the science area (approximately 3 feet by 6 feet) to enhance the
science wall. No water, gas or electrical lines are available for demonstration‘ or
experimentation. Princeton High School has seven science labs, with 13 to 20

students in each lab. Each work station is eqquipped with water, gas and sink.

When laboratory facilities do exist in urban districts they are more likely
to be older, built in the 1920's and 1930’s when the prevailing concept was that the
teacher did the experiments and the students watched. Therefore, many such
facilities are designed with just one lab table. Modern science labs permit all
students to do hands-on experiments. They should have lab stations with hot and
cold water, alternating and direct current and gas, as well as safety features like
eyewash facilities, air circulation systems and fire protection systems, In Paterson,
sinks do not work and appear not to have worked for some time. Microscopes and
other investigative equipment do not exist. In addition, because Paterson’s

enroliment is too high for classroom capacity, a potential safety problem is created.

The condition of science facilities in elementary schools may be a
statewide problem. Uniplan {Exhibit P-170b at p. 51) noted that “90 percent of all
elementary schools have poor or non-existent science facilities.” (See findings on

Uniplan and facility needs in PartIV.)
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There are few true science classrooms at Camden High School. The
majority of the rooms used for science are regular classrooms that are used for
biology, chemistry and physics. Facilities for hands-on experiments are not
available. The laboratory tables in one science class are over 50 years old; there are

no safety showers and no ventilation hoods.

By contrast, Princeton, Montclair and South Brunswick high schools have
modern, renovated science classrooms with up-to-date equipment and safety
features, according to Dr. O'Shea. Some new schools even have distillation

apparatus and fresh water and salt water tanks and greenhouses.

According to plaintiffs, financial resources are crucial in science
education, since programs require materials, supplies and equipment for hands-on
experience. Textbook-centered instruction does not encourage investigative
thinking or teach process skills. In Paterson and Jersey City, science instruction is
heavily focused on learning about the body of scientific knowledge and
memorization. Students do a lot of exercises involving worksheets and make use of
audio visual presentations about what science has revealed. Microscopes and other
investigative equipment does not exist. Urban districts often use microviewers
instead of microscopes for science instruction. A microviewer looks like a
microscope, but it uses prepared slides. Affluent districts tend to offer more lab
opportunities than urban districts. Only 38% of Jersey City high school students
take a lab science. In Summit, introductory high school science courses include lab
work three times per week. Students in wealthy suburban districts use real
microscopes to observe and analyze living and prepared specimens, aliowing them

to do investigative procedures. Dr. Yamba, a plaintiff witness, said that when a
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biology student receives an “A” in a class and has never done an experiment, that

student is not prepared for college.

Because of the high concentration of minorities in urban districts, and
the failure to encourage science education in those districts or to provide
modernized instruction, the need to reverse thé underrepresentation of minorities
in scienice careers is not being addressed in plaintiffs’ districts. Children who do not
get a good background in science and technology will not be prepared to compete

for career opportunities which require that knowledge.

According to Dr. O'Shea, a modern science education program that keeps
pace with current trends requires adequate financial resources. He testified that a
good science program emphasizes investigation--learning to measure and observe,
to control variables, to define and develop data. Good investigative type programs
are being offered in affluent suburban districts like West Windsor, Parsippany,
Tenafly, Summit and West Essex. Even “normal” suburban district science programs

are better than Newark's science high school, Dr. O'Shea said.

Dr. O'Shea aiso testified that suburban districts can attract better
prepared science teachers. The suburban districts often pay more and offer a better
working environment. In Paterson and Passaic, administrators report a shortage of
qualified math and science teachers each September, resulting in the hiring of
science teachers who are not fully trained. At the Union Ave. Elementary School in
Irvington, children from grades 1-5 are enrolled in Introduction to Science.

However, there is no science instructor assigned to those classes.

Also, Dr. O'Shea noted that some suburban districts will reimburse
tuition for a teacher’s advanced study in science. A teacher with limited experience

in science has a tendency to teach through textbooks, rarely doing experiments.
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Inservice training is necessary to convey the understanding that science instructs in
process skills and problem solving not just the body of science knowledge.
Princeton, Tenafly and South Brunswick all provide staff training to insure a hands-
on science program. In Jersey City 20 elementary teachers per year receive inservice
science training. In 1985-86 funding from both the Fund for New Jersey and local

funds permitted 7th and 8th grade teachers to obtain this training.

Dr. O'shea said he believed the State should have a science coordinator
to oversee improvement of science programs throughout New Jersey. More than 40

states currently have a person in that capacity.
Gifted and Talented Programs and Advanced Placement Courses

State regulations require each school and school district to provide
educational programs for pupils with exceptional abilities. N.JA.C. 6:8-
4.3(a)3.i.{2)ii. A mandatory indicator under the monitoring program is that "the
instructional program shows recognition of individual talents, interests, needs and
exceptional abilities of pupils.” (Indicator 3.3, Exhibit P-290, page 11.) Gifted and
talented programs can cover academic and non-academic subjects. There are,
however, no specific standards regarding type of program, curriculum or availability
to students. The State does not provide specific funding for gifted and talented

programs.

Plaintiffs contend children in poor urban districts are not provided the
same opportunity to participate in gifted and talented programs as children in
wealthy school districts. Plaintiffs presented as evidence a study by Dr. Jamieson
McKenzie, which essentially was not disputed by defendants. in the 1982 study, all
school districts in New Jersey were surveyed and 82.5% responded. The results
indicated a statistically significant relationship between the level of gifted and
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talented participation and three factors: (1) DFG category; {2) expenditure per
pupil, and (3) property wealth per pupil. Compared on the basis of DFG,
participation is lowest in Group A (4.4%) and highest in Group i (13.8%). The entire

breakdown as shown in P-213 is as follows:

DFG group % Students in G/T Program Number of Students
A 4.4 5,921
B 8.1 1.953
C 88 2,210
D 9.0 3,840
E 13.6 6,328
F 9.9 4,172
G 8.3 4,084
H 9.8 5,226
! 138 5,059
3 12.1 - 5,233

Dr. McKenzie's study also looked at the racial identity of students in
gifted and talented programs. He found white and Asian students achieved
disproportionately high percentage of enroliments in gifted and talented programs
while black and Hispanic students were underrepresented. The percentages were as
follows: Asian, 10.11%; white, 6.8%; black, 2.42%; and Hispanic, .87%. Thus,
according to Dr. McKenzie's statistics, blacks and Hispanics are less likely to

participate in gifted and talented programs than white or Asian students.
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Testimony also referred to specific program differences between
districts. In 1984-85, 35.6% of the students in Moorestown were involved in one or
more gifted and talented programs, as compared to 1% in Camden. In South
Orange/Maplewood, two teachers work with a 100 students in socia! studies and
English as part of the gifted and talented program for K-5 students. Gifted 8th

graders take courses at the high school in some subject areas.

In Jersey City, 65 7th and 8th graders are involved in the accelerated
enrichment program (AEP). They are instructed in advanced math and English and
have access to libraries and computer labs at Jersey City State College. They may
take courses at the college. In 1987, the AEP program was expanded to involve
foreign language, video and geo-science, but these courses were offered on a
tuition basis only. The gifted and talented elementary program in Jersey City is part
of the magnet school program. Eight elementary schools participate, serving 450
out of 21,610 elementary students. Until 1985, some Jersey City K-8 schools had
honors programs, which recognized high-achieving children, but did not have any

gifted and talented programs.

In East Orange, the gifted and talented program has four teachers
assigned to it. Ten additional teachers were planned for 1986-87, but because of

budget cuts the program was not expanded.

Testimony indicated that the situz*'on is similar with regard to advanced
placement courses, which enable students to waive introductory college courses.
Neither Camden nor East Orange offer any AP programs. In Moorestown, 21.5% of
the 11th and 12th graders are enrolled in such courses. In Columbia High School in
South Orange/Maplewood, high school students can earn up to a full year of college

credits by taking AP courses in foreign languages, physics, chemistry, bioiog); and
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others. South Brunswick High School offers advanced placement courses in
chemistry, physics and biology. Classes in these South Brunswick advanced
placement subjects are typically significantly smaller than other science classes,

thereby providing more individual attention to students.
Art Education

Although artistic expression and appreciation are State education goals,
N.JA.C. 6:8-2.1(b)9, the State does not require art classes at the elementary level
and does not require that art in elementary schools be taught by an art specialist.
High school graduation requirements include one year of fine, practical and/or

performing arts.

in large urban districts, budget constraints appear to affect the
availability of art instruction. in Paterson, each art teacher serves four elementary
schools. Since 1981, Camden has not employed any elementary art teachers because
of budget cuts. Whatever art instruction occurs must be handied by the classroom
teacher with the assistance of a helping teacher who must serve several elementary
schools. Another problem is overcrowding and older facilities, which means that
many urban schools do not have art rooms. One consequence of that problem is
that art teachers in East Orange’s elementary schools, for example, travel from
room to room, carrying their supplies, instead of the students coming to a central
art facility. This limits the type of work that can be done because the teacher must
use only supplies and tools that can easily be transported. In Pleasantville, the
district had to abandon its art classrooms after they were found to be substandard
by the Department. Artis now being offered by one itinerant teacher who travels

from class to class.
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The defense noted testimony from the Atlantic County Superintendent
indicating that six other Atlantic County districts ranging in DFG from A to H in
addition to Pleasantville rely on itinerant art teachers as well. The defendants
offered no other testimony about art programs in any other county or statewide.
The testimony about Atlantic County, however, is aiso significant because it was
among the few comments made by the defense to contest the quality and quantity
of program disparity evidence presented by plaintiffs. The defense presented no
rebuttal evidence on statewide computer programs, foreign language offerings,
science education, gifted and talented programs, advanced placement courses, art

education, music education and physical education.

There was extensive testimony about the art program in Jersey City by
Anthony Guadadiello, supervisor of art education for the district. Mr. Guadadiello
was obviously a dedicated art educator with a commitment to Jersey City.
According to Mr. Guadadiello, the recent pattern in Jersey City has been to provide
art teachers once a week per class, usually in grades one through three. Thisis done
to give the classroom teachers preparation time during the day; in later grades, this
break for the classroom teachers is provided by other things, like shop and gym
classes. Usually, art instruction is not provided by an art specialist after third grade.
Although Mr. Guadadiello would prefer to have art instruction for all students, his
budget permits only a limited number of art instructors to be assigned to the
elementary schools. Because not each school has a full-time art teacher and the
available teachers cannot provide a class each week for every child, only about 34%
of Jersey City’s students in grades K-8 receive a full year of art from a certified art

teacher.
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When he became art supervisor, Mr. Guadadiello made the decision to
begin an "artistically talented classes” {ATC) program for students who showed
promise in art. This is a pull-out program designed to provide art instruction at
every grade level for students who qualify. In order to fund the program, art
services in general in Jersey City elementaty schools had to be reduced. Also, Jersey
City has been unable to offer programs in dance and drama. In other words, Mr,

Guadadiello's decision was to devote staff and resources to selected, talented

pupils.

Through Mr. Guadadiello, the Jersey City art program has had many
successes, There have been “mentorship”™ programs, where professional artists
worked with students on a complete project from start to finish, to explain how to
go about planning and execution. There have been "community outreach”
programs, like the production of calendars featuring art work by Jersey City
students. In some cases, funding for these programs has been provided by grants
and government funds not related to the school budget. As as extension of the ATC
program, the district initiated the Visual and Performing Arts High School. Through
this program, students take academic subjects at their home high school during part
of the day and then have art instruction at Jersey City State College for the
remainder of the day. In the program's first year, 180 students applied but only 40

students could be accommodated .

Mr. Guadadiello said he was ambivalent about talking about his
"successes” because “it looks like, hey Jersey City has got a great art program and.|
reaily feel that | do, for a select few. And the sad thing is that t really do make the
choice of everybody does not receive art in Jersey City but those who do and who

are tested to show the potential talent, | try to give them the best and the best
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quality education that | can provide. But the school should provide everyone with
that opportunity, not just the few that | can do that for.” (Guadadielio Transcript,
Nov. 6, 1986, p. 89, lines 9-18.) Though the high school art teachers are excused
from study or duty period in order to teach six periods of art rather than five, they

still cannot provide a full range of art courses.

Mr. Guadadiello made another point during his testimony that bears
mentioning. Because the students in Jersey City are predominantly from poor,
disadvantaged homes, the schools have a larger role to play than in suburban
districts. He described the importance of field trips to New York City, because his
students are not exposed to the world outside their community. He would take five
or six students on a Saturday to a museum or special program and "here | am with
my black and Hispanic kids playing mommy and daddy” while other children were
there with their parents, Because parents of Jersey City students are often so
preoccupied with daily survival or do not have a background of exposure to things
suburban parents provide, Mr. Guadadiello believes the schools have to take on the

parental role if Jersey City students are to compete successfully in today’s society.

On a practical ievel, Mr. Guadadiello pointed out that students in more
affluent surroundings who are artistically inclined and want to apply to art schools
have the resources to produce portfolios. His students in Jersey City are not aware
of these things and do not have access to the resources. Therefore, he has taken
students to special workshops at a museum in Harlem where they are taught how to
put together a portfolio and how to handle themselves in an interview. In a poor

urban district, the teacher has to do these things according to Mr. Guadadiello.

Plaintiffs presented testimony that Montclair, Scotch Plains/Fanwood

since 1983 and Princeton all provide art instruction in every elementary school with
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certified art teachers. In Montclair, the art program begins at the pre-school level
and each school has at least one art room, with certain schools having more than
one. The district also has kiins. Each of Princeton’s elementary schools has separate
art rooms and the district has incorporated the visual arts into all disciplines through
an in-service program which instructs teachers in visual literacy. In Princeton, artis

considered “basic.”

As of February 1986, Jersey City employed 12 secondary schoo! art
teachers. Due to budget constraints, that number was reduced to 9 1/2 during the
school year. During 1986-87, the art teacher:student ratio was 1:1,240 in Jersey

City; 1:500 in Irvington; 1:662 in Newark. In Summit, the ratio was 1:364.

There was no evidence from either party about the availability of art
instruction, facilities, supplies or special programs in other New Jersey school

districts.
Music Education

Aside from the goal that every child "acquire the ability and the desire to
express himself or herself creatively in one or more of the arts and to appreciate the
aesthetic expressions of other people,” N.JA.C. 6:8-2.1(b)9, New Jersey does not

specifically require music education.

Plaintiffs’ evidence indicated that several affluent suburban districts
offer more exposure to music than some poor urban districts. Again, neither party
offered proofs regarding the type or extent of music education in all school districts.
However, plaintiff witness Dr, Stephens said that in his experience in New Jersey,
only Elizabeth among urban districts provides K-12 music while most suburban

districts do provide K-12 and some offer pre-K.
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In Millburn, there are 10 music teachers and one director of music for six
schools. There are music rooms in each of the elementary schoois and the high
school has a music suite. Millburn offers a special music curricufum for middie
school students featuring cycles of alternate courses, such as guitar, electronic piano
laboratory and music composition. In addition, there is an honors program through
which a student and‘individual teacher may work on a one-to-one basis. South
Brunswick offers a middle school curriculum like Millburn’s. As a result of a
referendum, South Brunswick recently renovated its high school music facilities,
which now provide two music classrooms, a large space for band and another for
dance, a smailer room for vocal music instruction and five Wanger practice rooms,
which are soundproof and cost about $10,000 each. in Montclair, instrumental
music is part of the basic curriculum, beginning with instruction in harmony, tone,
color and melody for preschoolers. Each elementary school has a music instructor.
The district charges a small rental fee for musical instruments used by students, but

the fee is waived for students eligible for free or reduced lunch.

In Camden and Paterson, music is not offered until 4th grade. Paterson’s
elementary schools #8 and #11 have no music classrooms. In 1981, due to budget
cuts, Camden eliminated elementary music teachers. Helping teachers are assigned
to assist classroom teachers in music instruction, with each helping teacher assigned
to several elementary schools. Dr. Stephens testified that elementary school
students in Camden get 30 minutes of music per week taught by a classroom
teacher. In junior high and high school, Camden offers basic music courses, such as
general music appreciation, music theory and choral music practice. Camden High
School and other urban high schools do not have band and choral pits and
instrument storage facilities. Camden has the basic high school performing

organizations: a band, giee club and a chorus. In contrast, besides the band and
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chorus, South Brunswick also has a jazz ensemble, a madrigal group, a women's
ensemble, a concert choir and 2 winter color guard drill team. South Brunswick

allocates $3,000 of its budget to cover travel 'expenses i for the winter guard.

Millburn and Princeton also have several choruses or small €nsembles in addition to

the basic performing groups.

lf; Jersey City, as in Camden, music does not Begin until 4th grade.
Students inferes!ed in instrurmental music must rent their i . ruments; there are no
subsidies, as ;here are in Montclair. At Jersey City's School $#30, 30 students out of
680 participa:te in the instrumental music prograril. This in§truction takes placev in
the back ofit‘he lunchroom or, during lunch periods, in the : sement. In Jersey City,
less than 15% of its high school students can be served by the nine music teachers

employed by the district.

Eést QOrange High School’s band room is a converted gym, two stories

high. Classr(‘goms share a common wall with the bandroof and daily, during full

band playing; English classes in those adjoining rooms are df§turbed by the volume

of music. In contrast, all elementary schools in Montclair have a separate music

room. Each gf the two recently renovated middle schoois ,‘c@ntair& more than one
1

musicroom. .
R

resources to obtain private music lessons.
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Physical Education .

By statute, every school child beginning in first grade must receive 150
minutes per week of physical education, health and safety instruction. Adaptive
physical education must be provided for children who are handicapped. N.J.S.A.
18A:35-5 et seq. Montclair, South Brunswick and Millburn have implemented
comprehensive adaptive physical education programs. Urban districts like Irvington
and East Orange cannot provide full adaptive physical education programs. The
Department does not require that PE be taught by certified PE instructors at the

elementary level.

Plaintiffs claim disparities in PE between rich and poor districts are
apparent in three areas: staffing, equipment and facilities. They presented
evidence of these disparities by contrasting PE programs in plaintiff districts with
some affluent districts. Again, there was no evidence from either plaintiffs or

defendants regarding PE programs in average or mid-SES districts.

The PE program in Montclair is exemplary, as described by Doris Walker,
coordinator of the dance department at the Montclair High School of Performing
Arts. (District Superintendent Fitzgerald testified that Montclair is dedicated to the
concept of the scholar-athlete.) PE instruction begins in preschool in Montclair and
full-time certified PE teachers are assigned to each elementary school. The
Nishuane School in Montclair, which serves fewer than 500 K-2 students, has two
full-time PE teachers and a part-time paraprofessional. Montclair High School has
13 full-time physical education teachers serving 1,900 students (1 to 146). Facilities
at the high school include four gyms, a wrestling room, a rhythm room with dance
barre, a weight training room equipped with a universal gym and free-standing

weights, and a balcony area for small group activities such as fencing and ping
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pong. Students also have access to dance studios at facilities of the High School for
Performing Arts (which is adjacent to the high school}). Outdoor facilities include
access to tennis courts, two recreation fields and a track. Montclair also uses the
facilities of Montclair State College for its swimming program and has negotiated
the use of the Montclair ice arena for its ice hockey team. Courses are varied,
including soccer, tennis and lacrosse. PE class size in high school averages 30-35

students.

Similar facts were presented about Millburn and South Brunswick.
Notably, both districts own large tracts of land adjacent to their high schoé?s,
providing room for outdoor facilities. In South Brunswick, the high school and
middie school share 72 acres. In Millburn High School, 13 physical education
instructors serve fewer students than does Montclair High. Millburn High School
has one gym, large enough to accommodate its classes. The school has training
rooms and adequate locker and shower facilities, with each student assigned a
locker. In the summer of 1986, new shower and locker facilities were being built to
accommodate students on athletic teams. An all-weather track was recently
installed. The school owns several acres of abutting land, part of which isdeveloped
as recreation fields (a stadium, a baseball field, soccer/lacrosse field and tennis

courts).

By contrast, in Jersey City, Paterson and Camden, elementary school PE
instruction is often provided by the classroom teacher. When PE instructors are
provided, they usually serve large populations, resulting in large classes with little
individualized attention. At Nassau Elementary School in East Orange, one PE
instructor teaches 535 students, meaning each student gets 45 minutes of
professional instruction per week. in Jersey City's K-8 School Number 30, there are

one and one-half PE instructors for 680 students; only children in grades 5-8 receive
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instruction from a certified PE teacher. On the high school level, Jersey City has 30
PE instructors for 7,500 students (1 - 250).

Facilities in urban districts tend to be older and in poor repair. Limits on
space mean more students use the space at the same time; therefore, types of
activities are limited to those which can be done by large groups of students. in
Irvington High School, for instance, five to seven classes of about 35 students each
use the gym each period. The director of irvington High's PE program noted that
students become disruptive out of boredom and frustration with "spending 20
minutes every gym period waiting to take just one layup shot.” At Eastside High
School in Paterson, the gym is divided into two sections of 100 students per period.
Similar conditions exist in high schools in East Orange and Camden. Irvington High's
locker and shower facilities are not in usable condition. What was once Irvington’s
weight training room presently serves as the school library, as does one of two gyms
in Clifford Scott High School in East Orange.

Outdoor facilities in urban districts are also limited because sites are
smaller and available space is often converted to such uses as faculty parking.
Frequently, elementary schools do not have outdoor play areas; this is the case in all
elementary schools in Irvington. Camden High's outdoor facilities, including
football and baseball fields, the track and tennis courts, are located 10 blocks from
the school, meaning they cannot be used during the school day. At the Washington
elementary school in Camden, because of space limitations, indoor physical

education activities are limited to those involving little physical movement.

In Doris Walker's witness report, which was essentially not disputed by
defendants, she contrasted programs offered in Montdlair and Millburn with those

in East Orange, Irvington and Paterson. (Exhibit P-93a.) She found "gross
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inadequacies” in the latter, which she said “stand in stark contrast” to programs in
the suburban districts she observed. She reported that urban programs must
"accommodate large groups of children with makedo equipment, at the expense of
providing creative and meaningful experiences for the children.” At the Nassau
Elementary School in East Orange during 1985-86, jump rope techniques were
taught in groups, because there were not enough jump ropes for each child. In
suburban schools limits are placed on the numbers of students who may participate
in an activity not because the equipment is limited, but to preserve the quality of

the experience.

In districts like Irvington, East Orange and Paterson, Ms. Walker said,
basketbal! courts are in abundance because large numbers of students can play
basketball at one time at little expense. Sports like soccer, tennis, gymnastics and
golf are not routinely imparted to inner-city minority children and this fact fails to
counteract the stereotype that these are activities at which minorities cannot excel.
Montclair has students who have made all-state in gymnastics. East Orange and
Paterson students do not have that opportunity because their schools do not have
full gymnastic programs. In addition, constraints which prevent individualized
attention to student needs discourage PE teachers in poor urban districts, who seem
"defeated by having to spend an inordinate amount of their time piecing together
necessary equipment, or engaging in redundant activities just to keep all students

occupied.”

lames Conant says in Slums and Suburbs: “If | had to choose one
department in any school that could do the most to reduce dropouts and hold
youngsters emotionally to the institution for education, it would be physical

education.”
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Guidance and Counseling

State Board regulations require that each school district provide
*comprehensive guidance facilities and services for each pupil.* N.L.A.C. 6:8-2.1(c)5.
Under current monitoring, districts must demonstrate that they provide guidance
and counseling, but there are no specific requirements regarding student:counselor
ratio. Nor are counseling programs assessed for sufficiency as they relate to student

needs.

A 1980 Department document {Exhibit P-167) defines a comprehensive
guidance program as "one which has sufficient resources to provide a full range of
services to each pupil by certified personnel.” However, currently the State does not
require that counseling services in elementary schools be provided by specially
certified staff.

Counseling in schools can take several forms: (1) career and academic
planning, which focuses on defining the individual's goals; (2) personal counseling,
which deals with situational adjustment problems that interfere with functioning,
and (3) crisis intervention, which deals with extreme emotional reactions. A
guidance counselor’s functions could range from heiping a high school student
select courses to preventive counseling aimed at discouraging a student from
dropping out to dealing with attempted suicide. In early grades, preventive
counseling can correct problems involving work habits, attitudes and values that
may interfere with achievement. In fact, the record indicates that counseling
provided in early grades can have even greater impact than when it is provided later

in a child’s school experience.
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Several witnesses testified that children in poor urban schools tend to
have greater guidance needs generally than children in middle-class or affluent
school districts, especially in terms of preventive measures. They enter school less
prepared because they are less likely to be exposed to books, blocks and other
fearning aids. They are also less likely to be vocationally mature, because they are
not exposed to an environment where stable work patterns are common. Their
goals and values may not match what is expected in school or in the work world and
therefore they are more likely to need vocational guidance. In addition, they tend
to be exposed to more stress, from things like crime, unstable family life and
financial difficulties. Often, counseling can help children overcome the effects of
these problems. If children receive attention in early‘grades or in preschool, it can
help improve their learning and coping skills as well as enhance their self-esteem.
Children who do not receive adequate counseling are more likely to have trouble
adjusting both in school and after they leave school, thus repeating a pattern of

unemployment, crime and welfare.

Despite the evidence of the benefits of extensive and early counseling for
disadvantaged children, the record indicates that this need is not met in plaintiffs’
districts. Schools are not providing the kind of specialized, intensive counseling that
would most benefit students. Altering the self-esteermn and seif-perceptions of
children requires individual attention. Urban educators point to children’s
numerous personal and socioeconomic problems for which counseling is necessary.
These include parents’ unemployment, nonsupportive families, frequent family
dislocations, early pregnancies--even in elementary schools--drugs, crime on the
streets. Several witnesses testified to the following problems in urban districts: too
few counselors; lack of funds; counselors diverted to duties like scheduling and

course selection; shortage of facilities. The last factor contributes especially to the
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inability to provide related programs like alternative education for disaffected

students and in-school suspension.

Apparently, the rule of thumb for student:staff ratio in counseling is one
counselor for every 250 students. However, plaintiffs’ witness Dr. William Bingham
testified that even that ratio may be too high when the student population is more
diverse or more types of problems arise. For example, in an affluent, homogeneous
school district where most students go on to college the guidance staff’'s main
activity may be helping students select a college. In that case, one counselor could
work effectively with large numbers of students. Under other circumstances, Dr.
Bingham testified, he would not hesitate to recommend a ratio as low as 10

students per counselor.

ASPIRA, a private organization that provides dropout prevention
counseling to Hispanic students, belives the proper ratio of counselors to urban
students is 100 to one. At this ratio, they found that each counselor could conduct
atleast three sessions a year with each student and that they had a 96% success rate
in dropout prevention. When funding problems required an increase of the ratic to
150 or 200 to one, the success rate dropped 1510 20 %. When ASPIRA returned the

ratio to 100 to one, their success rate went back up.

Although the counselor ratio in high schools in plaintiff districts appears
to be within or close to the range of 250:1, plaintiffs contend that student
counseling needs are not being met. In Jersey City, guidance counselors spend so
much time on course selection they have little time for career and social counseling.
There is no program of preventive or intervention counseling. At Ferris High School,
a math teacher with a psychology degree provides crisis intervention during her

duty period. At East Orange High School, where in 1986 there were nine potential
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suicides, funds provided through Operation School Renewal were used in 1987 to
add one career counselor, a crisis counselor and two special education counselors to

their staff.

At the elementary level, the following ratios were reported by witnesses
during the hearing. In Camden, seven counselors serve more than 11,000 students,
a ratio of 1 to 1,577. One counselor spends one day per week in the Washington
school, which has about 500 students. in 1987 in Jersey City, a guidance counselor
spent one day per week in each elementary school to serve primarily 8th graders._ In
irvington, there is one counselor for each school, including the Union Avenue school
which houses 650 children. In Pleasantvilie (DFG A) in 1987 there was one guidance
counselor for four elementary schools. Paterson in 1987 had five counselors for 30
elementary schools enroiling over 18,000 pupils, a ratio of 1 to 3,600. In New
Brunswick in 1987, three counselors served eight schools, but worked
predominantly with high-risk students in 7th and 8th grade. Urban educators

recognize that more elementary school counselors are needed.

in contrast to urban districts, the record indicates that Red Bank, a high-
spending district, had in 1987 two counselors and a Child Study Team providing
counseling for 815 children in grades K-8. At Princeton’s Witherspoon Middie
School, in 1987, three counselors served 600 students. The Terrell Middle School in
Scotch Plains/Fanwood in 1983 had two counselors for 560 students; 7th and 8th
graders received weekly in-class guidance. Montclair High School in 1987 had nine
counselors for 1,750 students, as weil as two full-time counselors who worked with
20 high risk students in the disruptive students program. (The state requires that
districts provide programs for disaffected and disruptive children but provides no
specific funding for these services. Such programs tend to be expensive and

resource-intensive, since they require facilities and low student:staff ratios. For
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example, New Brunswick spends about $150,000 to accommodate 25 children in an
alternative education program. In Highland Park, 20 children in grades 9-12 receive
individualized instruction through an alternative education program. Through
Operation School Renewal funds, East Orange can serve 50 children at a cost of
$226,000. The district has identified 100 more students who should be in the
program. Both Camden and lersey City have identified more than 200 students in
need of alternative education, but programs are not being offered. Paterson hasno
program for disaffected 16 year old and under students. Paterson’s Superintendent
believes there are between 100 and 120 students annually who could benefit from
such a program. Jersey City claimed it had to eliminate most alternative education
programs because of lack of funds; the Department disallowed the use of special

HSPT funding for such programs.)

The only rebuttal testimony submitted by the defendants indicates that it
is common to share counselors among a number of Atlantic County elementary
schools. The defense claims that besides Pleasantville, there are seven districts
ranging in DFG from A - H in which elementary schools share guidance counselors.
There was no other defense evidence about statewide guidance ratios or even the
size of the elementary schools in the districts cited. Plaintiffs pointed out in their
rebuttal that all but one of the districts referred to by the defense were elementary
districts and all of the districts had small enroliments ranging from 153 students to
937 students.

The defendants apparently question whether it is appropriate for the
educational system to deal with the “personal” problems urban students bring with
them to school. Presumably, as Dr. Galinsky suggested, the defendants believe the
problem is not the school system’s, but societyfs generally. However, longitudinal

studies conducted in the United States and Great Britain demonstrate that people
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who receive good guidance at appropriate times in their lives make better
vocational adjustments and receive greater personal satisfaction from their
vocational experience. Preventive counseling in the early grades, especially for the
educationally disadvantaged, can have a much greater impact than in the later
grades. The early counseling deficiencies, demonstrated by plaintiffs’ proofs,
highlight what might be one of the most serious causes of urban student basic skills
failures. According to plaintiffs” witness Dr. Bingham, a vocational psychologist
with the Department of Educational Psychology at Rutgers, a comprehensive
guidance program, aithough expensive, is worth the expense in the long run as

compare