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AGRICULTURE

PROPOSALS

RULE PROPOSALSS

AGRICULTURE
(a)

DIVISION OF REGULATORY SERVICES

Grades and Standards
Quality of Individual Shell Eggs

Proposed Readoption: N.J.A.C. 2:71-1

Authorized By: Arthur R. Brown, Jr., Secretary,
Department of Agriculture.
Authority: N.J.S.A. 4:3-11.12.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Robert C. Fringer, Director

Division of Regulatory Services

Department of Agriculture

CN 330

Trenton, NJ 08625
The Department of Agriculture thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order 66(1978), these rules would otherwise expire on
November 21, 1983. The readoption of these rules becomes
effective upon acceptance for filing by the Office of Administrative
Law of the notice of their readoption.

This proposal is known as PRN 1983-256.

The agency proposal follows:

Summary
N.J.A.C. 2:71-1 originated with the need for an orderly market-
ing program for quality shell eggs. The rules relate to marketing,
processing, labeling and transporting of eggs for the economic pro-
tection of the State’s egg industry. The subchapter was reviewed
internally in 1978 and N.J.A.C. 2:71-1.1 through 2:71-1.22 and

2:71-1.24 through 2:71-1.29 were repealed because they were no
longer necessary since the United States Department of Agriculture
(U.S.D.A.) standards and grades were adopted by reference. The
subchapter was again internally reviewed in February 1983 in com-
pliance with Executive Order No. 66(1978) and was found to be
reasonable, adequate and necessary. The subchapter states that any
eggs marketed to consumers, institutional consumers or retailers
shall be edible and shall conform to the standards for consumer
grades; that fees and charges for inspection and grading services by
Department personnel shall be the same as those charged by
U.S.D.A.; the name and address of packer or distributor shall be
prominently displayed on containers of eggs; that containers of
loose eggs produced in New Jersey must be properly sealed; that
there must be registration of label or containers which bears the
name New Jersey or Jersey; the definition of a reused egg container;
prescribes that proper sanitary conditions in cleaning and handling
shell eggs from the packing room to the transporting vehicle; label-
ing requirements for New Jersey produced eggs; use of the New Jer-
sey map symbol on egg packages and in advertising and the defini-
tion of an egg container.

Social Impact

Readoption of these rules will protect the egg industry and the
consumers it serves by high quality standards which are uniformly
applied to all packers of New Jersey produced eggs by mandatory
inspections conducted at the retail and wholesale marketing levels.
The results of these rules past, present, and future guarantee that
the consumer receives New Jersey high quality shell eggs in prop-
erly identified containers.

Economic Impact
The cost of producing a superior quality product in the past and
present time, is borne both by the producer and consumer. The pro-
ducer or packer incurs extra costs in producing or purchasing New
Jersey eggs and packaging containers. These costs are channeled
to the consumer in the form of higher price per dozen charged at
the retail level.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 2:71-1.
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PROPOSALS

(a)
DIVISION OF REGULATORY SERVICES

Grades and Standards
Fruits and Vegetables

Proposed Readoption: N.J.A.C. 2:71-2

Authorized By: Arthur R. Brown, Jr., Secretary,
Department of Agriculture.

Authority: The authority for N.J.A.C. 2:71-2.15 through
2.17 is N.J.S.A. 4:10-13. All remaining provisions of
this subchapter were adopted pursuant to authority of
N.J.S.A. 4:10-3.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Robert C. Fringer, Director

Division of Regulatory Services

Department of Agriculture

CN330

Trenton, NJ 08625
The Department of Agriculture thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), these rules would otherwise expire
on November 21, 1983. The readoption of these rules becomes
effective upon acceptance for filing by the Office of Administrative
Law of the notice of readoption.

This proposal is known as PRN 1983-274.

The agency proposal follows:

Summary

The Department of Agriculture, under a cooperative agreement
with the United States Department of Agriculture, has provided the
fruit and vegetable industry with inspection and grading services
since 1922 when the first United States Standards were
promulgated. The United States Standards are a measure of quality
for example: U.S. Fancy; U.S. No. 1, and U.S. No. 2. N.J.A.C.
2:71-2 was internally reviewed in February 1983 in compliance
with Executive Order No. 66(1978) and was found to be
reasonable, adequate and necessary in maintaining acceptable
inspection and grading standards.

United States Standards are used when grading all New Jersey
fruits and vegetables (N.J.A.C. 2:71-2.1) with the exception of
asparagus intended for canning or freezing which are graded
pursuant to N.J.A.C. 2:71-2.8. The New Jersey grades for canning
or freezing are described and diameter classifications for spears are
specified in N.J.A.C. 2:71-2.9. Words and terms used in this
subchapter are defined in N.J.A.C. 2:71-2.10 followed by a
clarification of terms used in this section (N.J.A.C. 2:71-2.11).

Asparagus acceptable for New Jersey No. 1 grade is described
in N.JLA.C. 2:71-2.12. Asparagus is the only vegetable graded
using New Jersey Standards because scoring defects are more
clearly defined. The procedure for receiving loads of asparagus
after severe wind and rainstorms is also reviewed in N.J.A.C. 2:71-
2.13. The function and need for unresticted sampling of asparagus
for processing is summarized in N.J.A.C. 2:71-2.15. Unrestricted
sampling is defined in N.J.A.C. 2:71-2.16 and equipment and
personnel required by applicants is discussed in N.J.A.C. 2:71-
2.17.

The remaining sections of the subchapter (N.J.A.C. 2:71-2.26
through 2.31) deal with the charges, fees and hourly rates charged
by the Department for the inspection service.
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AGRICULTURE

This subchapter on inspection and grading fruits and vegetables
has in the past, and continues to, enable farmers, packers, brokers
and shippers to market loads of fresh products of uniform quality
and provides an equitable basis for payment between buyer and
seller. There is no need to amend the subchapter because the State
Board of Agriculture has adopted the United States Standards which
are kept current to meet industry needs.

Social Impact
The readoption of these rules will affect the producer, packer and
consumer. Inspection and grading of fruits and vegetables marked
as to grade or standard assures the public of compliance with the
grade indicated. The service enables the farmer and packer to
market a high quality product. This in turn, benefits the consumer
which would otherwise be unable to compare quality with price.

Economic Impact

The subchapter has the greatest economic impact upon the
farmers, packers, brokers, shippers, processors and receivers of
fruits and vegetables. These groups would be adversely affected if
the inspection and grading program were discontinued. Exports and
imports would be drastically curtailed because of State and Federal
regulations requiring inspection and certification; also, sales to the
military would be completely halted. There would be no objective
method to establish the true value of loads of fruits and vegetables
of uniform quality commensurate with prevailing market prices.
Furthermore, there would be no unbiased third party to assist in
settling claims or disputes between shippers and receivers.

The applicant for the inspection and grading service is charged
a minimal fee for the work performed. This fee is a marketing cost
which is passed through to the product consumer. This fee is used
to help the Department in the administration of the program.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 2:71-2, as amended in the
New Jersey Register.

(b)
DIVISION OF REGULATORY SERVICES

Bonding Requirement of Commission
Merchants, Dealers, Brokers, Agents

Proposed Readoption: N.J.A.C. 2:72-1.1

Authorized By: Arthur R. Brown, Jr., Secretary,
Department of Agriculture.
Authority: N.J.S.A. 4:11-20 and 4:11-33.1.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Robert C. Fringer, Director

Division of Regulatory Services

Department of Agriculture

CN 330

Trenton, NJ 08625
The Department of Agriculture thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), this rule would otherwise expire on
November 21, 1983. The readoption of this rule becomes effective
upon acceptance for filing by the Office of Administrative Law of
the notice of their readoption.

This proposal is known as PRN 1983-254.

The agency proposal follows:

(CITE 15 N.J.R. 1051)



AGRICULTURE

Summary

N.J.A.C. 2:27-1.1 originated with the need to protect the New
Jersey growers of perishable agricultural commodities who fell
victim to unscrupulous buyers of their products. The rule was
reviewed internally in 1978 and in February 1983 in compliance
with Executive Order No. 66(1978) and found to be necessary,
reasonable and adequate by insuring that buyers of perishable farm
products doing business with New Jersey farmers have on deposit
with the Department of Agriculture sufficient security to cover their
purchases. The rule has provided the New Jersey farmers a method
of recovering monies owed to them by licensed agricultural
commission merchants (any person engaged in the business of
soliciting or receiving any perishable agricultural commodity for
sale on commission on behalf of the grower thereof), brokers,
agents and commodity dealers in the event of bankruptcy or default
by enabling the farmer to file a verified claim against the security
or deposit with the Department. The rule has been amended over
the years since 1930 to update the minimum and maximum values
of the bond requirement, to include additional commodities and to
update payment due dates.

Social Impact

All commission merchants, dealers, agents and brokers of
perishable agricultural commodities in New Jersey are directly
affected by this rule, as well as, New Jersey farmers. Readoption
of N.J.A.C. 2:72-1.1 will require and ensure that all credit buyers
of perishable agricultural commodities are uniformly bonded and
licensed to buy products directly from the New Jersey farmer. All
New Jersey farmers enjoy some economic protection through this
process of having all buyers licensed. Unlicensed credit buyers are
subject to monetary penalties pursuantto N.J.S A, 4:11-34.

Economic Impact
Buyers of perishable agricultural commodities are annually
charged an application fee of $30.00 plus the cost of the deposited
security which usually runs $10.00 per thousand or to a maximum
of $500.00. There is also a certain economic impact upon the
Department of Agriculture for administration costs.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 2:72-1.1.

(a)
DIVISION OF REGULATORY SERVICES

Controlled Atmosphere Storage
Apples

Proposed Readoption: N.J.A.C. 2:74-1

Authorized By: Arthur R. Brown, Jr., Secretary,
Department of Agriculture.
Authority: N.J.S.A. 4:10-26 et seq., specifically 4:10-30.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Robert C. Fringer, Director

Division of Regulatory Services

Department of Agriculture

CN330

Trenton, NJ 08625
The Department of Agriculture thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
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Executive Order 66(1978), these rules would otherwise expire on
November 21, 1983. The readoption of these rules becomes
effective upon acceptance by the Office of Administrative Law of
the notice of their readoption.

This proposal is known as PRN 1983-255.

The agency proposal follows:

Summary

N.J.A.C. 2:74-1 was promulgated to promote the development
of the New Jersey apple industry by regulating the use of controlled
atmosphere storage facilities and the disposition of apples exposed
to such storage. The controlled atmosphere process through the use
of atmospheric and temperature controls preserves the quality of
apples in storage and extends the marketing season of the product.
N.J.A.C. 2:74-1.1 and 1.2 explain the scope of the law and give
a definition of terms used. Construction requirements for controlled
atmosphere facilities are described in N.J.A.C. 2:74-1.3.
Registration is explained in N.J.A.C. 2:74-1.4 in addition to the fee
charged for each controlled atmosphere storage room. The required
atmospheric and temperature controls used in this process are then
summarized in N.J.A.C. 2:74-1.5. The records kept by each owner
or operator are described in N.J.A.C. 2:74-1.6. The necessity for
an invoice covering the sale of controlled atmosphere storage apples
is explained in N.J.A.C. 2:74-1.7 in addition to the means used by
the Department in verifying the process (N.J.A.C. 2:74-1.8).
Misrepresentation and the requirements for trade and the
requirements for storage facilities in and outside the State of New
Jersey are then outlined in N.JLA.C. 2:74-1.9 through I.11.
Penalties for violating the law or the rules and regulations are
described in N.JLA.C. 2:74-1.12. The subchapter was reviewed
internally in 1978 and in February 1983 in compliance with
Executive Order No. 66(1978) and was found to be necessary,
reasonable and adequate in providing rules to regulate a process that
lengthens the shelf-life of apples. The subchapter should not be
allowed to expire because it has been effective in prohibiting
fraudulent branding of apples which have not been stored under
controlled atmosphere conditions.

Social Impact
N.J.A.C. 2:74-1 has an impact on consumers, distributors and
owners/operators of apple storage facilities. The subchapter
guarantees that New Jersey consumers are supplied with high
quality apples on a year-round basis. The subchapter also affects
owners/operators of the storage facilities who are regulated by the
provisions of the subchapter.

Economic Impact
The costs of producing controlled atmosphere apples are shared
by both the owners/operators of the storage facilities and
consumers. The owners/operators incur extra costs in construction
and maintenance and fees for storage rooms necessary for the
controlled atmosphere process. These costs are passed on to the
consumer through prices charged per pound at the store level.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code atN.J.A.C. 2:74-1.
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PROPOSALS

BANKING
(a)

DIVISION OF BANKING

Methods of Banking
Notice of Maturity on Long-Term Time
Deposits

Proposed Readoption with Amendments:
N.J.A.C. 3:7-4

Authorized By: Michael M. Horn, Commissioner,
Department of Banking.
Authority: N.J.S.A. 17:9A-311B(1)a.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Roger F. Wagner, Deputy Commissioner

Department of Banking

Division of Banking

CN 040

Trenton, NJ 08625
The Department of Banking thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), these rules would otherwise expire
on August 17, 1983. The readoption of the existing rules becomes
effective upon acceptance for filing by the Office of Administrative
Law of the notice of their readoption. The concurrent amendments
to the existing rules become effective upon publication in the
Register of a notice of their adoption.

This proposal is known as PRN 1983-322.

The agency proposal follows:

Summary

The purpose of this proposal is to readopt the existing regulation
dealing with the required notice of maturity on long term time
deposits which every bank and savings bank must give to its
depositors as set out in the rule. The current text of the subchapter
(N.J.A.C. 3:7-4) is scheduled to expire on August 17, 1983,
pursuant to Executive Order No. 66(1978), commonly known as
the “sunset” Executive Order.

N.J.A.C. 3:7-4 was originally adopted in August of 1975 by the
Commissioner of Banking with the concurrence of The Banking
Advisory Board. This Board, consisting of members from all areas
of the financial community and having public representation as
well, confers with the Commissioner of Banking on varied banking
matters. These include establishing regulations relative to safe and
sound methods of banking which will safeguard the interests of
depositors. The aforementioned regulation was adopted with this
purpose in mind, in that it insures that a depositor is aware of the
impending maturity of a long term deposit he has with a financial
institution. With this knowledge, the depositor may make a
decision on actions he should take to avoid any potential loss of
income he might suffer through his failure to renew or redeem a
certificate at maturity.

The regulation, at N.J.A.C. 3:7-4.1, stipulates that every bank
and savings bank shall give written notice of the date on which a
time deposit, payable one year or more after the date of deposit, will
mature. The rule prescribes that the notice must be sent not less than
15 days nor more than 45 days prior to the maturity of the deposit.
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BANKING

The notice, as prescribed in N.J.A.C. 3:7-4.2, is to inform the
depositor of his options at the maturity date along with information
on alternate accounts available. This portion of the rule has been
amended to delete the reference to rates of interest a customer may
anticipate to be available at the time of maturity of his deposit. The
customer will be requested to contact the institution prior to the
maturity of his deposit to determine the current rates available. With
the volatility of rates and changes that may take place during the
period between the notice and maturity date, this modification in
the rule will allow the customer to obtain a more accurate
assessment of his options. The amendment is not considered a
substantial change from the existing rule. The regulation, at
N.J.A.C. 3:7-4.3, goes on to set standards for notifications in
instances where an account may contain deposits with varying
maturity dates. On August 17, 1978, the Commissioner and the
Banking Advisory Board amended the variable maturity notice
requirements, contained in N.J.A.C. 3:7-4.3, to provide for an
alternate procedure for issuing notices on variable maturity
accounts.

The Department of Banking has found this rule to be adequate,
necessary and responsive in that it has effectively reduced the
volume of complaints from individuals who had failed to renew or
redeem time deposits due to oversight. The rule has proven
reasonable, efficient and readily understandable in that it has
provided depositors of the various financial institutions with a
convenient means by which they can make informed decisions on
maturing deposits. The rule has also afforded institutions with an
opportunity to convey options they have available to customers in
the prescribed notices. The amendment proposed will modify the
required notice to assure a depositor receives the most up-to-date
data and therefore will be able to make an informed decision.

Social Impact

Through the positive contact made with depositors in the notices
concerning maturity of long-term time deposits, the financial
institutions have avoided the negative impact formally created
when controversies developed when matured deposits had not been
properly handled. Customer relations at the institutions has been
enhanced and there has been a substantial decline in complaints
received by the Department of Banking.

Economic Impact
Depositors, who in the past may have lost income through their
failure to properly negotiate their account at maturity, now have
been given the opportunity to be assured that their funds are fully
employed. This has resulted in increased income to these
individuals. While financial institutions may now have to pay out
additional income to these depositors, they also have eliminated the
costs involved in handling complaints from individuals who
formerly may have failed to act on their accounts at the appropriate
time. No doubt these institutions have also retained deposits which
formerly may have left the institution, due to the negative impact
in controversies which evolve when blame is placed on a customer’s
loss of income on deposits not renewed on time. These retained
funds are used by the institution to generate increased income for
their stockholders and provide funds to be used in loans which aid

the economic growth of their communities.

Full text of the proposed readoption follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

SUBCHAPTER 4. NOTICE OF MATURITY ON LONG-
TERM TIME DEPOSITS

3:7-4.1  Time of notice

Every bank and savings bank shall give written notice of the
date on which a time deposit, payable one year or more after the
date of deposit or one year or more after the date of the instrument
evidencing the deposit, will mature to each depositor not less than

(CITE15N.J.R. 1053)



COMMUNITY AFFAIRS

15 and not more than 45 days prior to the expiration of the term of
the time deposit. The notice shall be directed to the last known
address of the depositor.

3:7-4.2  Content of notice

Such notice shall clearly inform the depositor of the time deposit
options anticipated to be available to him at that institution as of the
maturity date, including the various types of accounts [and the
rates] and terms applicable thereto. The depositor should be
advised to contact the bank prior to the maturity date to
determine the specific rate applicable to a particular type of
account.

3:7-4.3  Variable maturity accounts

(a) In the case of any single time deposit account which contains
deposits which were deposited at varying times and therefore
mature and are payable on varying maturity dates the notice
required by this subchapter shall be given on:

1. The maturity date of the first deposit in such account; and

2. Any succeeding maturity date which occurs one year or more
after the immediately preceding maturity date or annually
thereafter, provided such notice lists the dates of each deposit in
such account and indicates the maturity date of each such deposit
along with the anticipated options that will be available to the
depositor at each such maturity date as called for in N.J.A.C. 3:7-
4.2.

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND
DEVELOPMENT

Hotels and Multiple Dwellings
State-Local Cooperative Housing Inspection
Program

Proposed Amendment: N.J.A.C. 5:10-1.3

Authorized By: John P. Renna, Commissioner, Department
of Community Affairs.
Authority: N.J.S.A. 55:13A-6(e), -21.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Michael L. Ticktin, Esq.

Administrative Practice Officer

Division of Housing

CN 804

Trenton, NJ 08625
The Department of Community Affairs thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-326.

The agency proposal follows:
Summary

The proposal will impose, as a condition of any authorization to
any county or municipality to perform inspections for the Bureau

(CITE15N.J.R. 1054)
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of Housing Inspection under the State-Local Cooperative Housing
Inspection Program, that the county or municipality not withdraw
from the Program except upon at least six months’ notice to the
Bureau. This provision is necessary because the sudden withdrawal
of a county or municipality from the Program may put the Bureau
in the position of having to perform a considerable number of
inspections with its own personnel without having sufficient time
to hire and train necessary staff.

Social Impact

If the Bureau has adequate advance notice of any intended
withdrawal from the State-Local Cooperative Housing Inspection
Program, it will be better able to hire and train staff and otherwise
take such administrative measures as may be necessary in order to
insure an orderly transfer of responsibility for inspections and
thereby better protect the health, safety and welfare of residents of
the buildings which are then more likely to be inspected in a timely
fashion.

Economic Impact
If inspections can be conducted on schedule as a result of the
improved planning made possible by the proposed amendment,
there is less likelihood of loss of revenue from inspection fees.

Full text of the rule currently in effect can be found at 13 N.J.R.
387(b), 13N.J.R. 704(a).

Full text of the proposal follows (additions indicated in boldface
thus).

5:10-1.3  Administration and enforcement

(a) (Nochange.)

(b) However, each municipality and county of this State may be
authorized by the Commissioner to enforce the provisions of this
chapter within the corporate limits thereof, subject to the control
and supervision of the Commissioner. Any such authorization shall
be in accordance with the following terms and conditions:

1.-27. (No change.) )

28. No municipality or county shall unilaterally discontinue
performing inspections pursuant to the authorization except
upon six months’ notice to the Bureau.

(c)~(d) (Nochange.)

(b)

DIVISION OF HOUSING AND
DEVELOPMENT

Hotels and Multiple Dwellings
Retirement Community Fire Safety; Fire
Separation Walls in Row Houses

Proposed Amendments: N.J.A.C. 5:10-1.4,
1.6

Authorized By: John P. Renna, Commissioner, Department
of Community Affairs.

Authority: N.J.S.A. 55:13A-3(k), -6(e), P.L. 1983, ¢.2
and c.154.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983,
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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PROPOSALS

Michael L. Ticktin, Esq.

Administrative Practice Officer

Division of Housing

CN 804

Trenton, NJ 08625
The Department of Community Affairs thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-318.

The agency proposal follows:

Summary

This proposal is intended to implement P.L. 1983, c.154, which
excludes from the jurisdiction of the Bureau of Housing Inspection
buildings of three stories or less owned or controlled by a nonprofit
corporation organized for the primary purpose of providing for its
shareholders or members housing in a retirement community, but
which also provides that the retirement community must comply
with basic standards for fire safety established by regulation of the
Commissioner of Community Affairs for its buildings. The
proposal identifies the existing regulations concerning fire safety

which must be complied with by retirement communities. They are .

the same regulations as are applicable to multiple dwellings
generally, except that, in accordance with the requirements of P.L.
1983, c.154, battery-powered single station type smoke detectors
are allowed in common areas in lieu of AC-powered systems. The
proposal would also allow exclusion of certain condominium,
cooperative or mutual housing corporation row house-type building
sections from classification of multiple dwellings if such sections
are attached to other building sections by fire separation walls
having a fire-resistance rating of 1 1/2 hours. Standards for fire
separation walls are set forth in section 1409.0 and table 401 of the
BOCA Basic Building Code/1981.

Social Impact
Retirement communities will be better able to comply with the
requirements of P.L. 1983, c.154 if they know precisely what is
required of them. More buildings will be exempt from classification
as multiple dwellings if 1 1/2 hour rated fire separation walls are
allowed as an alternative to two hour rated fire walls.

Economic Impact

Since the rules simply restate the present fire safety
requirements, as necessarily modified by P.L. 1983, c.154, the
proposed enumeration of applicable rules will not have any
economic impact in and of itself. The broader definition of fire-
resistant walls acceptable for purposes of exclusion from multiple
dwelling classification, pursuantto P.L. 1983, c.2, will allow many
more owners of buildings in condominiums, cooperatives and
mutual housing corporation projects to avoid the fees and other
costs incurred by owners of hotels and multiple dwellings subject
to inspection by the Bureau of Housing Inspection.

Full text of the proposal follows (additions indicated in boldface
thus).

5:10-1.4  Scope

(a) (Nochange.)

(b) A building section containing not more than two dwelling units
shall not be considered to be a portion of a multiple dwelling if it:

1.-3. (Nochange.)

4. Is attached to any adjoining building sections exclusively by fire
walls having a two-hour fire resistant rating and/or by fire
separation walls having a 1 1/2 hour fire resistant rating.

5:10-1.6  Maintenance requirements
(a)~(c) (Nochange.)
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(d) A nonprofit corporation owning or controlling buildings of
three stories or less in a retirement community, which are
excluded from the definition of “multiple dwelling” pursuant to
P.L. 1983, c.154, shall maintain all such buildings in
compliance with the basic standards for fire safety set forth in
the following rules:

1. N.J.A.C. 5:10-5.1(d), insofar as it relates to storage of
materials near electrical or heating devices or equipment or
similar possible sources of fire;

2.N.J.A.C. 5:10-5.3;

3. N.J.A.C. 5:10-5.4, insofar as it relates to garbage or refuse
left on or in stairways, fire escapes and common hallways, or
blocking egress from units or creating a fire hazard, or the use
and maintenance of cooking and heating equipment;

4.N.J.A.C. 5:10-5.6(b) and (c);

5. N.J.A.C. 5:10-5.8, insofar as it relates to the storage of
combustible materials;

6. N.J.A.C. 5:10-6.1, insofar as it relates to fire hazards;

7.N.J.A.C. 5:10-7.6;

8.N.J.A.C.5:10-7.7;

9.N.J.A.C.5:10-8.3;

10. N.J.A.C. 5:10-8.4;

11.N.J.A.C. 5:10-9, 3(b)l -2.;

12.N.J.A.C. 5:10-13. l(a) (b)5 -7., (¢}, (d) and (e);

13.N.J.A.C. 5:10-14.

14.N.J.A.C. 5:10-14. 5(a) and (c);

15.N.J.A.C. 5:10-14.6;

16.N.J.A.C. 5:10-14.7, insofar as it relates to fire hazards;

17. N.J.A.C. §5:10-17. l(a), and (d) insofar as it relates to fire
hazards;

18.N.J.A.C. 5:10-17.2;

19.N.J.A.C. 5:10-17.5;

20.N.J.A.C. 5:10-20.1(a)6;

21.N.J.A.C. 5:10-22.1(a)3;

22.N.J.A.C. 5:10-24.3;

23. N.J.A.C. 5:10-25; provided that battery-powered single
station type smoke detectors shall be permitted as an alternative
to the alternating current (AC) constantly active electric circuit
type detection systems required in common areas, pursuant to
N.J.A.C. 5:10-25.3(b), and the maintenance requirements set
forth in N.J.A.C. 5:10-25.3(b) shall apply to any such common
area battery-powered single station type smoke detectors.

(a)

DIVISION OF HOUSING AND
DEVELOPMENT

Planned Real Estate Development Full
Disclosure

Proposed Amendments: N.J
3.1,3.2,3.4,4.14.3,4.4
10.1, 10.2, 11.1

A.C. 5:26-2.3,
5.2,6.3,9.1,

’

Authorized By: William M. Connolly, Director, Division
of Housing and Development, Department of Community
Affairs.

Authority: N.J.S.A. 45:22A-35.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

(CITE15N.J.R. 1055)
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Michael L. Ticktin, Esq.

Administrative Practice Officer

Division of Housing

CN 804

Trenton, NJ 08625
The Department of Community Affairs thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-316.

The agency proposal follows:

Summary

The following amendments are proposed:

N.J.A.C. 5:26-2.3 is amended to provide that a fee in the amount
of $50.00 shall accompany a request for exemption.

N.JLA.C. 5:26-3.1(a)7, 8, 9, 10 and 13 are amended to delete
requirements that are adequately addressed elsewhere in the rules.
The information being required in place of the deletions formalizes
and clarifies requirements previously imposed as a matter of policy.

N.J.A.C. 5:26-3.1(a)12 is amended to limit the need for
disclosure to adverse conditions that affect the site.

N.J.A.C. 5:26-3.1(a)16 is amended to require submission of
two, rather than three, copies of the proposed Public Offering
Statement.

N.J.A.C. 5:26-3.1(a)17 is amended to provide for audited, rather
than certified, financial statements and to require submissions on
parent and subsidiary entities.

N.J.LA.C. 5:26-3.1(a)18 is amended to require information
concerning adjudication of bankruptcy against parent and
subsidiary entities as well as against the developer.

N.J.A.C. 5:26-3.1(a)15, 21, 22 and 24 are deleted to eliminate
duplication.

N.J.A.C. 5:26-3.2(a)1 is amended to provide for an abbreviated
application for registration of projects of 24 or fewer units.

N.J.A.C. 5:26-3.4 is amended to require the submission of a fee
in the amount of $250.00 with each application for amendment,
other than an amendment solely relating to a price change or
additional advertising.

N.J.A.C. 5:26-4.1(a) is amended to permit developers of new
construction projects to distribute the Public Offering Statement in
two parts, one narrative and one having detailed information.

N.J.A.C. 5:26-4.1(d) is amended to clarify when copies of the
Public Offering Statement must be provided to potential
purchasers.

N.J.A.C. 5:26-4.2(a)7 is amended to clearly identify the two
separate requirements with which it deals.

N.J.A.C. 5:26-4.2(a)8 is amended to clarify an existing
requirement.

N.J.A.C. 5:26-4.2(a)9 is amended to require inclusion of copies
of certain relevant leases or agreements in the Public Offering
Statement.

N.ILA.C. 5:26-4.2(a)17 is amended to delete extraneous
language.

N.J.A.C. 5:26-4.2(a)20 is amended to specify that the taxes and
assessments required to be disclosed are those which are of record.

N.J.A.C. 5:26-4.3(a)3 is amended to make it consistent with the
provision concerning a two-part Public Offering Statement.

N.J.A.C. 5:26-4 4 is amended to require two, rather than three,
copies of the Public Offering Statement.

N.J.A.C.5:26-5.2(a)1, 10, 12, and 13 are deleted.

N.J.A.C. 5:26-6.3 is amended to incorporate a stylistic change
in the required notice of cancellation.

N.JLA.C. 5:26-9.1(a)3 is amended to incorporate the
requirement for energy audits in all conversions which was
previously required under N.J.A.C. 5:26-3.1.

N.J.A.C. 5:26-9.3(a)1 is amended to limit the comment period
on proposed Public Offering Statements to 45 days.

(CITE 15N.J.R. 1056)
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N.J.A.C. 5:26-10.1 is amended to allow developers to accept
non-binding deposits of up to $2,500 instead of the present
$250.00.

N.J.A.C. 5:26-10.2 is amended to provide for a filing fee in the
amount of $250.00.

N.J.A.C. 5:26-11.1 is amended to change Urban Renewal to
Development and Housing and Renewal Services to Construction
Code Enforcement.

Social Impact

The effect of the amendments will be to eliminate duplication in
the documentation required to be given to prospective purchasers,
to make the regulations more readily understandable to developers
and purchasers alike and to provide for fees that will allow the
review process of the Department to be adequately funded and
better able to provide the expedited service that will benefit both
developers and purchasers.

Economic Impact

The $50.00 fee for requests for exemptions and the $250.00 fees
for requests for amendments and for application filings will impose
added costs upon developers. However, since this revenue is
intended to be used to provide additional staff to review
applications, the shorter processing time will result in even greater
savings to developers. The reduction in the volume of the
documentation required to be provided to prospective purchasers,
particularly at the stage of initial inquiry, will reduce printing costs
for developers.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

5:26-2.3  Request for exemptions

(a) Any person who believes that a planned real estate
development or retirement community may be exempt from the
provisions of the Act, or who is contemplating a planned real estate
development or retirement community which he believes may be
exempt, may apply to the Director for a Letter of Exemption. Such
application shall be in writing and shall list the reasons why such
planned real estate development or retirement community or
proposed planned real estate development or proposed retirement
community may be exempt from the Act. An application for
exemption pursuant to N.J.A.C. 5:26-2.2(a) shall be
accompanied by a fee of $50.00.

(b)—(e) (Nochange.)

5:26-3.1 Contents of application for registration

(a) The application for registration shall contain the following
documents and information:

1.-6. (No change.)

7. [Copies of the instruments which will be delivered to the
association to evidence their interest in the common elements and
facilities;] A statement concerning any litigation which might
affect this offering;

8. [Copies of all proposed and/or actual management, service or
other contracts or agreements affecting the use, maintenance or
access of all or part of the development;] In the event that the
application for registration is for the conversion of a vacant
building, an affidavit to that effect shall be submitted by the
developer;

9. [A statement of the zoning and other governmental regulations
affecting the use of the development including but not limited to the
approved site plans, building permits and their status;] In the event
that the application for registration is for the conversion of a
building occupied by residential tenants, an affidavit of service
of the proposed Public Offering Statement as required by
N.J.A.C. 5:26-9.3 shall be submitted;

10. [A statement of the existing use and zoning of adjoining
lands;] In the event that the application for registration is for
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a newly-constructed property, evidence of registration under
the New Home Warranty and Builders Registration Act
- (N.J.S.A. 46:3B-1 et seq.) shall be submitted;

11. (Nochange.)

12. A statement of the present condition of access to the
development and the existence of any [unusual] adverse conditions
[relating to noise and safety] that affect the development[, and] that
are known, should be known or are readily ascertainable;

13. [A statement of the availability of sewage disposal facilities
and other public utilities including but not limited to water, gas,
electric and telephone;] Copies of all contracts and agreements
which the purchaser may be required to execute in connection
with this offering;

14. (No change.)

15. [A narrative description of the promotional plan for the
disposition of the lots, parcels, units or interests in the development
together with copies of all existing or proposed advertising material
to be disseminated to the public and the means of dissemination of
each;] (Reserved)

16. [Three] Two copies of the proposed public offering statement;

17. A current financial statement of the developer and [/or its] any
predecessor, parent or subsidiary company, including but not
limited to a current profit and loss statement and balance sheet
[certified] audited by an independent public accountant;

18. A statement concerning any adjudication of bankruptcy during
the last five years against the developer, its [predecessor] parent
or subsidiary company and any principal owning more than 10
percent of the interests in the development at the time of the filing
of the application for registration. This requirement shall not extend
to limited partners or those whose interests are solely those of
investors;

19.-20. (Nochange.)

21. [A copy of the proposed budget for the operation of the
common elements and facilities based on full occupancy together
with the proposed annual assessment and the monthly charges to be
assessed to each type of unit. The budget shall specifically state the
amount set aside as reserves for the replacement of the common
elements and facilities and shall be accompanied by a letter of
adequacy certified by an independent public accountant or other
independent expert and by a letter of adequacy of the hazard and
liability insurance coverage certified by an independent insurance
broker;] (Reserved)

22. [In the event the application for filing is for a conversion, the
developer shall submit an engineering survey which shall include
mechanical, structural, electrical and engineering reports to
disclose the condition of the building, as well as an approved energy
audit which shall show the energy efficiency of the building;]
(Reserved)

23. (Nochange.)

24. [A copy of any existing or proposed leases for the common
elements and facilities;] (Reserved)

25.-27. (Nochange.)

5:26-3.2  Form of the application for registration

(a) An application for registration shall be submitted in the
following form:

1. Two sets of the information and documents required to be filed
shall be submitted in separate binders, fastened at the top in such
a manner as to permit the reading of each page without requiring
removal. The two required copies of the Public Offering
Statement shall be submitted in separate binders. The items set
forthin N.J.A.C. 5:26-3.1(a)2 and 15 need not be submitted for
developments of 24 or fewer units.

2.-7. (Nochange.)

(b) (No change.)

5:26-3.4  Review of requests for amendment
The Agency shall process and review requests for amendments of
an application for registration in accordance with the standards and
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procedures established in [the] this chapter for review of
application for registration. Requests for amendment, other than
price changes and advertising, shall be accompanied by a fee
of $250.00.

5:26-4.1  Public offering statement required

(a) No developer may dispose of any lot, parcel, unit or interest
in a planned real estate development or retirement community
unless said developer delivers to the purchaser a current Public
Offering Statement on or before the contract date.

1. The Public Offering Statement for new construction
applications may be prepared in two parts. Part I shall be in
narrative form and shall consist of the information required by
N.J.A.C. 5:26-4.2(a)1 through 6, 7i, 8, 9i, 10, 12, 14 and 16
through 25. Part II shall consist of the documents required by
N.J.A.C. 5:26-4.2(a)7ii through 9ii, 11, 13 and 24.

2. For new construction applications containing 24 or fewer
units, the information specified in N.J.A.C. 5:26-4.2(a)4 need
not be included.

3. Public Offering Statements for the coversion of existing
buildings shall include all information required by this
subchapter and N.J.A.C. 5:26-9.

(b)-(c) (No change.)

(d) [The developer shall make copies of the Public Offering
Statement freely available to prospective purchasers prior to the
date a contract is executed;] The developer shall provide copies
of the Public Offering Statement, Part I, at no charge to
prospective purchasers upon their request. In any event, the
Public Offering Statements, Parts I and II, must be provided
at, or prior to, the time a contract is executed, at no charge to
the prospective purchaser;

(e) (Nochange.)

5:26-4.2  Contents of public offering statement

(a) The public offering statement shall contain the following
information:

1.-6. (Nochange.)

7. The following documents:

i. A statement as to who will control the operation and
management of the common elements and facilities and when
control will be vested in any association, trust or other entity{,];

ii. A copy of the instrument creating the association, trust or other
entity, and a copy of the by-laws and rules and regulations of such
association, trust or other entity;

8. A copy of the proposed budget for the operation and
maintenance of the common elements and facilities based on full
occupancy, together with [ and] the proposed annual assessment
[on each lot, unit, parcel or interest] and the monthly charges to
be assessed to each type of unit. The budget shall specifically state
the amount set aside [for] as reserves for the replacement [and
reserves for] of the common elements and facilities and shall be
accompanied by a [include the] letter of adequacy [and the
insurance adequacy letter;] certified by an independent public
accountant or other independent expert and by a letter of
adequacy of the hazard and liability insurance coverage
certified by an independent insurance agent or broker;

9. The following documents:

i. A description of any management or service contract, lease or
other contract or agreement affecting the use, maintenance or
access of or to any [and] or all of the common elements or
community facilities together with a statement as to the effect of
each upon the purchaser;

ii. Copies of any management or service contract, lease or
agreement affecting the use, maintenance or access of or to any
or all of the common elements or facilities;

10.-12. (No change.)

13. Copies of the instruments that will be delivered to purchasers
to evidence their interest in the development [together with copies
of all contracts, riders and agreements that purchasers may be
required to sign];
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14. (No change.)

15. [A copy of the proposed certificate of title or title insurance
policy to be issued to purchasers, containing all exceptions
anticipated, if offered by the developer;] (Reserved)

16. (Nochange.)

17. A statement as to whether the property or any portion thereof
is regularly or periodically subject to natural forces that would tend
to adversely affect the use or enjoyment of the property [, such as,
but not limited to, flooding, drought, earthquake or other forces of
nature] and whether the property or any portion thereof is located
in a Federally designated flood hazard area.

18.-19. (Nochange.)

20. A statement of all existing or proposed special taxes or
assessments of record and who shall be responsible for payment
thereof;

21.-22. (Nochange.)

23. [A statement or listing of all developments constructed by the
developer, its parent or subsidiary company or predecessor within
the State and within a radius of 100 miles of the site if without the
State, during the last 5 years;] (Reserved)

24.-25. (Nochange.)

5:26-4.3 Form

(a) The proposed public offering statement shall be in the
following form:

1.-2. (Nochange.)

3. [The text, in a narrative form, containing the items listed in
N.J.A.C. 5:26-4.2 followed by the required documents marked as
exhibits.] As set forth in N.J.A.C. 5:26-4.1(a), Part I of the
Public Offering Statement shall be in narrative form and, in
addition to the items set forth in N.J.A.C. 5:26-4.1(a), shall
contain an explanation that the documents referred to in Part
I will be provided to prospective purchasers at the time a
contract is executed.

4.-5. (Nochange.)

5:26-4.4  Filing

[Three] Two copies of the proposed public offering statement
shall be filed with the application for registration and, if the Agency
requires revision to the proposed public offering statement, [three]
two copies of the revised public offering statement.

5:26-5.2  Specific standards

(a) Without limiting the general standards of advertising in this
chapter, all advertising, except billboards, shall substantially
conform to the following specific standards:

1. {When a city, town, community or other political subdivision
or natural feature is referred to in advertising it shall include the
approximate distance in road miles from the planned real estate
development or retirement community . J (Reserved)

2.-9. (Nochange.)

10. [Advertising that refers to streets or roads shall indicate the
nature of the street or road, i.e. dirt, gravel or paved and shall
indicate if they are existing or proposed and, if proposed, the
measures taken to insure their construction;] (Reserved)

11. (Nochange.)

12. [Advertising that refers to lots, parcels, units or interests as
waterfront shall state the number of lots, parcels, units or interests
that actually front on the water and whether the body of water is
natural or man made and its width and depth;] (Reserved)

13. [Advertising shall not describe a lot as a homesite or building
lot unless:

i. Public water and sewerage is available at a reasonable cost or
unless approval has been obtained for a well and septic system; and

ii. The lot meets the minimum lot size, area, depth, frontage and
all other zoning or planning criteria required by any agency or
regulatory authority requiring approval for the issuance or a
building permit;] (Reserved)

14.—-16. (Nochange.)

(CITE 15N.J.R. 1058)
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5:26-6.3 Notice of cancellation

Every contract or agreement shall contain the following notice in
10-point bold face type or larger, directly above the space provided
for the signature of the purchaser.

NOTICE TO THE PURCHASER: YOU HAVE THE
RIGHT TO CANCEL THIS CONTRACT OR
AGREEMENT BY SENDING OR DELIVERING
WRITTEN NOTICE OF CANCELLATION TO THE
DEVELOPER BY MIDNIGHT OF THE SEVENTH
CALENDAR DAY FOLLOWING THE DAY ON
WHICH IT WAS EXECUTED. SUCH
CANCELLATION IS WITHOUT PENALTY, AND
[ANY DEPOSIT MADE] ALL MONIES PAID BY
YOU SHALL BE PROMPTLY REFUNDED IN
[ITSITHEIR ENTIRETY.

5:26-9.1 Requirements

(a) In addition to the requirements set forth in N.J.A.C. 5:26-4.2
(Contents of Public Offering Statement) the developer shall, in the
case of conversion from a residential rental or hotel use to a
condominium, cooperative or time-sharing venture, include in the
public offering statement the following information:

1.-2. (Nochange.)

3. An engineering survey in the form set forth in the appendix
prepared by a licensed engineer or architect which shall include
mechanical, structural, electrical and engineering reports to
disclose the condition of the building, as well as an energy audit,
in a form approved by the Agency, setting forth the energy
efficiency of the building;

4, (Nochange.)

5:26-9.3  Public Offering Statement

(a) Simultaneously with the filing of an application for registration
with the Agency, the developer shall serve upon all tenants in the
building a copy of the proposed Public Offering Statement and file
an affidavit of service with the Agency within 10 days.

1. The proposed Public Offering Statement that is given to the
tenants shall contain the following statement on the first page:

THIS IS THE PROPOSED PUBLIC OFFERING
STATEMENT SUBMITTED TO THE DIVISION
OF HOUSING, DEPARTMENT OF COMMUNITY
AFFAIRS, IN AN APPLICATION FOR
REGISTRATION TO CONVERT THE BUILDING
TO A CONDOMINIUM OR CO-OPERATIVE.
THIS STATEMENT IS SUBJECT TO CHANGE.
THE DEPARTMENT OF COMMUNITY AFFAIRS
WILL ACCEPT WRITTEN COMMENTS FOR A
PERIOD OF 45 DAYS CONCERNING THIS
STATEMENT ADDRESSED TO:

Department of Community Affairs

Planned Real Estate Development

Section

Bureau of [Housing Services]

Construction Code Enforcement

CN [804] 805

Trenton, NJ 08625
THIS DOCUMENT IS NOT THE NOTICE OF
INTENTION TO CONVERT AND FULL PLAN OF
CONVERSION REQUIRED UNDER THE [N.J.]
NEW JERSEY STATUTE GOVERNING
REMOVAL OF TENANTS (N.J.S.A. 2A:18-61.1 et

seq).

5:26-10.1  Scope
Upon application to and registration by the Agency as provided
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below, a developer may accept a nominal sum, not to exceed
[$250.00] $2,500, which sum shall be held in trust, as a nonbinding
reservation for the purpose of determining the market demand for
a planned real estate development or retirement community, and
shall not be deemed to be an offer or disposition of an interest
therein, provided that the developer shall do so under the terms and
conditions contained in this subchapter.

5:26-10.2  Application

(a) (Nochange.)

(b) The application shall be accompanied by a filing fee in the
amount of $250.00,

5:26-11.1  Administration

The Division of Housing and [Urban Renewal] Development in
the Department of Community Affairs shall administer and enforce
these regulations. Within the Division, responsibilities for
administration and enforcement of these regulations shall be vested
in the Bureau of [Housing and Renewal Services] Construction
Code Enforcement. All powers and responsibilities vested in the
Director, Division of Housing and [Urban Renewal] Development,
shall be executed by the Chief, Bureau of [Housing and Renewal
Services] Construction Code Enforcement, with the exception of
the power to make final determinations resulting from any hearing
required or permitted pursuant to law.

(a)

DIVISION OF HOUSING AND
DEVELOPMENT

Planned Real Estate Development
Registration Fees

Proposed Amendment: N.J.A.C. 5:26-2.4

Authorized By: William M. Connolly, Director, Division
of Housing and Development, Department of Community
Affairs.

Authority: N.J.S.A. 45:22A-35(a).

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Michael L. Ticktin, Esq.

Administrative Practice Officer

Division of Housing and Development

CN 804

Trenton, NJ 08625
The Department of Community Affairs thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-324.

The agency proposal follows:

Summary
The proposal increases the Planned Real Estate Development
registration fees from $500.00 plus $35.00 per unit to $500.00 plus
$45.00 per unit.

Social Impact
The additional funding is needed to maintain sufficient staff to
continue to provide prompt service to applicants and to complete
reviews in a considerably shorter time than is required by statute.
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Economic Impact
The increased fees will allow staffing at a level that will insure
prompt review with consequent savings to the developers, whose
costs can mount up while they are awaiting the results of the
Department’s review.

Full text of the rule currently in effect can be found at 14 N.J.R.
609(a), 14N.J.R.912(a).

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

5:26-2.4  Application for registration; submission and fees

(a) An application for registration shall consist of a statement
containing the items set forth in N.J.A.C. 5:26-3 and shall be
submitted in the manner and form as provided therein together with
the filing fee in the amount of $500.00 plus [$35.00] $45.00 per
lot, parcel, unit or interest, made payable to the Treasurer, State of
New Jersey. In the event lots, parcels, units or interests are added
during registration, an additional fee of [$35.00] $45.00 per lot,
parcel, unit or interest shall be paid. There will be no refunds for
deletions.

(b)-(c) (No change.)

ENVIRONMENTAL PROTECTION

(b)
DIVISION OF WATER RESOURCES

New Jersey Pollutant Discharge Elimination
System

Significant Industrial Users; Sludge Quality
Assurance

Proposed Amendments: N.J.A.C. 7:14-4.4,
7:14A-1.9, 10.1, 10.5, 13.1 and 13.2

Proposed New Rules: N.J.A.C. 7:14A-13.5,
13.6, 13.7 and 13.8

Authorized By: Robert E. Hughey, Commissioner,
Department of Environmental Protection.

Authority: N.J.S.A. 58:10A-1 et seq., specifically 58:10A-
2,4 and 6; and N.J.S.A. 58:11-51.

DEP Docket No. 034-83-06.

A public hearing concerning this proposal will be held on July
28, 1983 from 1:30 P.M. until the close of receipt of comments at:
Labor Education Center
Rutgers University
Ryders Lane and Clifton Avenue
New Brunswick, NJ

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983,
The Department has prepared a Basis and Background document
for the proposal. Submissions by interested parties, any inquiries
about submissions and responses, and requests for copies of the
Basis and Background should be addressed to:
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Kenneth Goldstein, Chief

Pretreatment Section

Division of Water Resources

CN 029

Trenton, NJ 08625

Telephone: (609)292-4860
The Department of Environmental Protection thereafter may adopt
this proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-338.

The agency proposal follows:

Summary

The proposed amendments to N.J.A.C. 7:14A would exempt
certain industrial dischargers to sewerage systems from the
requirement of obtaining individual New Jersey Pollutant
Discharge Elimination System (NJPDES) Permits. Currently, all
Significant Industrial Users (SIUs) of Domestic Treatment Works
(DTWs) are required to obtain a NJPDES Permit from the
Department.

Essentially, the proposal shifts primary responsibility for
discharges to sewerage systems from the State to local
governments. The amendments recognize the ability of many
DTWs to control the wastewater discharged to their facility through
the development and implementation of an Industrial Pretreatment
Program. The Department would retain permit responsibility for
dischargers over 500,000 gallons per day, indirect discharges from
hazardous waste and industrial waste management facilities,
landfill leachate collection systems, groundwater decontamination
programs and facilities which are found by the Department to be
in violation of State laws, regulations or otherwise would be
necessary in accordance with the intent of the Water Pollution
Control Act, or local ordinances. Industries within the DTW service
areas without industrial pretreatment programs must still obtain a
discharge permit from the Department.

Other portions of the amendments clarify ambiguous paragraphs
of the existing rules. In addition, the amendments add specific
requirements for the control of the discharge to DTWs of toxic
pollutants that pass-through the DTW into surface waters or
contaminate the DTW’s sludge.

Note should be taken of the proposed amendment to the
definition of “SIU”in the Sludge Quality Assurance rules, N.J.A.C.
7:14-4. This amendment is being made in order to distinguish
between the definitions of “SIU” in N.J.LA.C. 7:14-4.4 and in
7:14A-1.9. The amendments in this proposal will have no effect on
the requirements of the Sludge Quality Assurance rules.

Social Impact

The amendments place primary responsibility for discharges to
sewerage systems at the local level. By authorizing the sewerage
authorities to issue individual permits, it is the objective of these
amendments to provide the incentives necessary for careful review,
evaluation and monitoring of discharges. Local authorities would
then impose the necessary restrictions to insure that a DTW meets
its NJPDES Permit limitations.

Economic Impact

While there may be some costs associated with enforcement and
monitoring by DTWs, the amendments will result in a significant
overall reduction of regulatory costs. Savings of over $2,000,000
will result primarily from the non-imposition of State permit fees
and from a reduction in reporting requirements due to the greater
efficiency of DTW monitoring through the use of key manholes and
more selective sampling of industries.

Environmental Impact
The amendments will result in no change in the impact on the
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environment. It is the objective of the Department to encourage
close monitoring of discharges by giving direct responsibility to the
local DTW. Industries which violate the law or regulations by
polluting the environment will be dealt with by the local DTW. The
Department will continue to maintain its authority to enforce the
Water Pollution Control Act in the event the local DTW fails or is
unable to control the discharger.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

7:14-4.4  Definitions

“SIU” (Significant Industrial User) means, solely for the
purposes of this subchapter governing sludge quality
assurance, any user who discharges, into a domestic treatment
works, industrial process wastewater which either exceeds 25,000
gatlons per day, or exceeds the mass equivalent of 25,000 gallons
per day of the domestic waste of that particular treatment works
based on design values as filed with the Department for any one of
the following parameters— Biochemical Oxygen Demand (BOD),
Chemical Oxygen Demand (COD), Suspended Solids, or exceeds
five percent of the average daily flow of the treatment works, or
contributes five percent or more of the daily mass loading of any
of the pollutants listed in Appendix B-2 and B-3 which are entering
the treatment works.

1. BOD, COD, and Suspended Solids are defined in Manual of
Methods for Chemical Analysis of Water and Wastes (see N.J.A.C.
7:14-4.7(a)3).

2. Where the design values for BOD, COD, or Suspended Solids
have not been filed with the Department, the domestic treatment
works may use the influent BOD, COD or Suspended Solids for the
purpose of these calculations.

7:14A-1.9  Definitions

“Indirect discharge” means any discharge, excluding any
discharges by municipal collection systems, into any domestic
treatment works.

“Indirect discharger” means any person, excluding municipal
collection systems, who discharges primarily non-domestic
pollutants intoa DTW.

[“Leachate” means any liquid, including any suspended
components in the liquid, that has percolated through or drained
from any waste.] “Leachate” means liquid that has been in
contact with solid waste and contains dissolved or suspended
materials from that solid waste.

“Significant [Industrial] Indirect User” (“SIU”") means, solely for
the purposes of this chapter, any user, excluding municipal
collection systems, who discharges on any one day [industrial
process] wastewater into a DTW where:

1. The volume of industrial process wastewater exceeds 25,000
gallons per day; or

2. The amount of BOD, COD or Suspended Solids in the
industrial process wastewater discharge exceeds the mass
equivalent of 25,000 gallons per day of the domestic waste of the
affected DTW; or

3. The volume of industrial process wastewater in the
discharge exceeds five percent or more of the average daily flow
of the [treatment works] DTW,; or

4. The discharge of industrial process wastewater contributes,
prior to any pretreatment, five percent or more of the daily mass
loading of any of the pollutants listed in [Appendices B-2 or B-3
of “Regulations for Sludge Quality Assurance Required of
Domestic and Industrial Treatment Works, and Pretreatment Works
for Significant Industrial Users”, N.J.A.C. 7:14-4] Appendix B
Tables II-VI; or

NEW JERSEY REGISTER, MONDAY, JULY §, 1983



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

5. The user of a DTW is determined to be a Hazardous Waste
Management Facility under N.J.A.C. 7:26-12; or

6. The user is determined to be an Industrial Waste
Management Facility under N.J.A.C. 7:14A-4; or

7. The user has been found by the Department to be in
violation of State laws or regulations, or local ordinances; or

8. The discharge consists of landfill leachate, either pure or
diluted by groundwater or surface runoff; or

9. The discharge consists of polluted groundwater which is
pumped from the ground in order to decontaminate an aquifer;
or

[5.110. The Department determines [the discharge is not] it would
be consistent with the intent of the Pretreatment Act or State Act
to permit the discharge.

“"SI'U” means, solely for the purposes of this chapter,
“Significant [Industrial] Indirect User”.

7:14A-10.1  Schedule for submission of applications

(a)—(g) (Nochange.)

(h)1.-3. (Nochange.)

4. Dischargers into a domestic treatment works (DTW):

[i. Dischargers with design or daily average flows greater than one
million gallons per day shall submit an application for a NJPDES
permit within six months of the effective date of these regulations.

ii. Dischargers with design or daily average flows greater than
500,000 gallons per day but less than one million gallons per day
shall submit applications between seven and 12 months after the
effective date of these regulations.

iii. Dischargers with design or daily average flows greater than
100,000 gallons per day but less than 500,000 gallons per day must
submit applications between 13 and 24 months after the effective
date of these regulations.

iv. Dischargers with design or daily average flow greater than
50,000 gallons per day but less than 100,000 gallons per day shall
submit applications between 25 and 36 months after the effective
date of these regulations.

v. Dischargers with design or daily average flow greater than
25,000 gallons per day but less than 50,000 gallons per day, and
dischargers with design and daily average flow less than 25,000
gallons per day that are SIUs shall submit applications between 37
and 48 months after the effective date of these regulations.

vi. Dischargers of less than 25,000 gallons per day are exempt
unless notified otherwise by the Department. ]

i. Existing SIUs will be notified by the Department at least 90
days prior to the date for submittal of a permit application. The
following criteria may be used by the Department for
determining the order for notifying existing SIUs. This list is not
allinclusive. Some criteria are listed as follows:

(1) Potential endangerment to public health or the
environment;

(2) DTW permit non-compliance due to interference;

(3) Location of DTW effluent, that is, discharge’s effect on
present or future stream use;

(4) Restrictions on DTW’s sludge disposal; and

(5) The indirect discharge’s quantity and quality.

ii. Submittal in less than 90 days may be required when:

(1) The SIU is subject to an enforcement action by the
Department or a local municipality; or

(2) There is or has been a potential danger to public health or
the environment due to the SIU’s discharge.

5. (Nochange.)

(i)-(j) (No change.)

7:14A-10.5  Indirect discharges

(a) An individual NJPDES permit is required for an indirect
discharger when:

1. The indirect discharger is [a significant industrial user as
defined in these regulations; or) one of the following types of SIUs:
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i. The wuser is determined to be a Hazardous Waste
Management Facility under N.J.A.C. 7:26-12;

ii. The user is determined to be an Industrial Waste
Management Facility under N.J.A.C. 7:14A-4;

iii. The user has been found by the Department to be in
significant violation of State laws or regulations, or local
ordinances;

iv. The discharge consists of landfill leachate, either pure or
diluted by groundwater or surface runoff;

v. The discharge consists of polluted groundwater which is
pumped from the ground in order to decontaminate an aquifer;

vi. The volume of industrial process wastewater exceeds
500,000 gallons on any one day; or

vii. The Department determines it would be consistent with
the intent of the Pretreatment Act or State Act to permit the
discharge.

2. The indirect discharger discharges into a privately owned
treatment works and is not permitted as a limited co-permittee as
described inN.J.A.C. 7:14A-3.13(a)13[.]; or

3. The indirect discharger is an SIU and discharges to a DTW
that does not have a Pretreatment Program approved pursuant
to 40 CFR Part 403 and N.J.A.C. 7:14A-13.1.

(b) (No change.)

(c) An indirect discharger required to apply for a NJPDES permit
in accordance with (a) above shall submit the following
[information] on forms available from the Department:

1.-5. (Nochange.)

6. Average flows and treatment. A narrative identification of each
type of process, operation, or production area which contributes
wastewater to the effluent for each outfall, including process
wastewater, cooling water, and storm water runoff, the average
flow which each process contributes, and a description of the
treatment the wastewater receives, including the ultimate disposal
of any solid or fluid wastes other than by discharge.

i. Processes, operations or production areas may be described in
general terms (for example, “dye-making reactor”, “distillation
tower”). [This information shall include the identity of each user
of the treatment works. ]

ii. If discharge is due to rain runoff, state acres of land drained,
give runoff coefficient, and calculate flow based on a 10-year storm
frequency.

7.-9. (Nochange.)

10. Effluent characteristics. Information on the discharge of
pollutants, to a DTW, specified in this paragraph. When
“quantitative data” for a pollutant is required, the applicant must
collect a sample of effluent and analyze [if] it for the pollutant in
accordance with analytical methods approved under 40 CFR Part
136. When no analytical method is approved the applicant shall
comply with N.J.A.C. 7:14A-2.5(a)10iii. The requirements in
(c)10iv and v below that an applicant must provide quantitative data
for certain pollutants known or believed to be present does not apply
to pollutants present in a discharge solely as the result of their
presence in intake water; however, an applicant must report such
pollutants as present. Grab samples must be used for pH,
temperature, cyanide, total phenols, residual chlorine, oil and
grease, and fecal coliform. For all other pollutants, 24-hour
composite samples must be used, unless otherwise specified by the
Department. An applicant is expected to “know or have reason to
believe” that a pollutant is present in an effluent, based on an
evaluation of the expected use, production, or storage of the
pollutant, or on any previous analyses for the pollutant. (For
example, any pesticide manufactured by a facility may be expected
to be present in contaminated storm water runoff from the facility).

i. Every applicant must report quantitative data for every outfall
for the following pollutants:

(1)~(5) (No change.)

(6) Temperature [(both winter and summer)] (both maximum
and average);

(7) (No change.)
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ii.—iii. (Nochange.)

iv. For each outfall each applicant must report quantitative data
for the following pollutants, if the applicant knows or has reason
to believe that the pollutant is discharged from the outfall:

(1) (No change.)

(2) All pollutants in Table IV of Appendix B (certain conventional
and nonconventional pollutants) except fecal coliform. QOil and
grease shall be the petroleum hydrocarbon fraction as
determined by freon extraction-silica gel-adsorption-infrared
analysis methodology.

v.—vi. (No change.)

11. (Nochange.)

12. Used or manufactured toxics. A listing of any toxic pollutant
listed in Appendix B, Tables II-VI, which the applicant uses or
manufactures, or expects that it will use or manufacture during the
next five years, as an intermediate or final product or byproduct.

i. The permittee may be required to supply supplemental
information to fulfill this requirement during the term of the
permit.

13.—-16. (Nochange.)

17. [Notification] For new discharges only, netification from
the affected DTW and owner of applicable wastewater conveyance
systems stating that the discharge is acceptable.

18. [Specific listing of any and all building floor drains and their
ultimate discharge point.] Indication of the ultimate discharge
point of all building floor drains, including the path through the
facility collection system.

(d)—(e) (Nochange.)

(f) Except for those SIUs which are required by (a) above to
obtain a NJPDES Permit, all other SIUs which discharge to a
DTW that has a Pretreatment Program, approved pursuant to
40 CFR Part 403 and N.J.A.C. 7:14A-13.1(a) , are exempt from
applying for a NJPDES Permit and are deemed to possess a
NJPDES permit-by-rule and must comply with N.J.A.C.
7:14A-13.5.

7:14A-13.1  Purpose and scope

(a)~(c) (No change.)

(d) The Department may require the owner or operator of a
privately owned treatment works to implement the equivalent
of an approved pretreatment program pursuant to (a) above.

7:14A-13.2  Application for an SIU permit

(a) Duty to apply: Any person who discharges or is planning to
discharge pollutants as an SIU and is subject to N.J.A.C, 7:14A-
10.5(a) shall submit a complete application to the Department in
accordance with N.J.A.C. 7:14A-2.1,10.1(h) and 10.5(a).

(b) Time to apply for an SIU permit:

1. New SIUs: Any person planning to discharge pollutants as an
SIU[, where a treatment works is required, shall submit an
application for a draft final NJPDES permit at least 90 days prior
to initiation of final engineering design, specifications and plans.
Such application shall be made in accordance with N.J.A.C.
7:14A-7.2] and subject to N.J.A.C. 7:14A-10.5(a) shall apply
for a NJPDES permit at least 90 days prior to initiation of
discharge. If a treatment works approval is required, submittal
shall be made at least 90 days prior to initiation of final
engineering design.

2. Existing SIUs: Any person who discharges pollutants as an SIU
and is subject to N.J.A.C. 7:14A-10.5(a), as of the effective date
of these regulations, shall apply for an SIU permit in accordance
with the schedule inN.J.A.C. 7:14A-10.1(h)4.

(c) (Nochange.)

7:14-13.5  Permit-by-rule

(a) All indirect dischargers which are not SIUs or which are
not required by N.J.A.C. 7:14A-10.5(a) to obtain an individual
NJPDES permit shall be deemed to possess a NJPDES permit-
by-rule and must comply with the standards specified in (c)
below.
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(b) Termination of eligibility for a permit-by-rule.

‘1. Based upon non-compliance with (c) below, the Department
may terminate the eligibility of any indirect discharger for a
permit-by-rule. Where eligibility for a permit-by-rule has been
terminated by the Department, the indirect discharger shall
apply for and is required to obtain a NJPDES/SIU Permit in
accordance with N.J.A.C. 7:14A-10.5(c).

2. Whenever a DTW’s:Pretreatment Program approval has
been withdrawn based upon the criteria set forth in N.J.A.C.
7:14A-13.8, all SIUs discharging to the DTW will lose their
eligibility for a permit-by-rule and will be required to obtain an
individual NJPDES/SIU permit in accordance with N.J.A.C.
7:14A-10.1(h).

(c) Standards for NJPDES/SIU Permit-by-Rule. All indirect
dischargers shall comply with the following:

1. Prohibited discharges standards, see N.J.A.C. 7:14A-
13.3(a)1;

2. Categorical standards, see N.J.A.C. 7:14A-13.3(a)2;

3. DTW ordinances which have been approved by the
Department, see N.J.A.C. 7:14A-13.3(a)4;

4. Water quality violations, see N.J.A.C. 7:14A-13.6;

5. Sludge quality violations, see N.J.A.C. 7:14A-13.7; and

6. Any other standards promulgated by the Department under
the Pretreatment Act or State Act.

7:14A-13.6 Water quality violations

(a) No indirect discharger shall discharge into a DTW any
pollutant in such quantities or concentration such that the
discharge alone causes the DTW to exceed the values assigned
to the toxic substances listed in Appendix F.

(b) The following limitations shall apply in order to control
gross pollution of surface waters by any of the pollutants listed
in Appendix F. The amount of any substance listed in Appendix
F which is discharged by any user shall not exceed the amount
W determined by the equations listed below:

1. For discharges into DTWs which discharge into surface
waters of the State with essentially one dimensional flow
(stream discharge):

i. W=0.0864xCxQ

1-R

ii. W = The maximum total weight in kilograms per day (kg/
d) of a pollutant which may be discharged by an indirect
discharger of any pollutant listed in Appendix F, over any 24
hour period.

iii. C = The values for determination of NJPDES permit toxic
effluent limitation, in micrograms per liter(ug/1) of any
pollutant listed in Appendix F.

iv. Q = The seven day, 10 year, low flow in cubic meters/
second (m%sec) of the receiving stream immediately
downstream of the treatment works outfall.

v. R = Efficiency of a DTW to remove a toxic pollutant from
the influent, computed according to the procedure in (c) below.

2. For discharges into DTWs which discharge into surface
waters of the State with essentially multi-dimensional flow:

i. W =0.0864xCxQxS

1-R

ii. W = The maximum total weight in kilograms per day (kg/
d) which may be discharged by an indirect discharger of any
pollutant listed in Appendix F, over any 24 hour period.

iii. C = The values for determination of NJPDES permit toxic
effluent limitations in micrograms per liter (ug/l) of any
pollutant listed in Appendix F. This concentration cannot be
exceeded at the water surface at the point indicated as S (see
N.J.A.C.7:14A-3.14(D)3ii).

iv. Q = The effluent discharge flow rate of the treatment
works in cubic meters per second (m%/sec.).

v. R = Efficiency of a DTW to remove a toxic pollutant from
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its influent, computed according to the procedure in N.J.A.C.
(c) below.

vi. § = The dilution factor of the effluent at the surface (see
N.J.A.C. 7:14A-3.14(1)3ii).

(c) Removal efficiency (R) may be calculated as follows:

1. The Department will utilize existing DTW data in order to
calculate R.

2. An indirect discharger of a DTW may determine at its own
expense the removal efficiency. The determination shall be
made in accordance with this section. Computation of the
removal efficiency of a DTW shall be based upon influent and
effluent operational data and any other information which
demonstrates consistent removal of the pollutants in Appendix
F. This data shall meet the following requirements:

i. The data shall be representative of the quality and quantity
of average influent and effluent flow of the system;

ii. The data shall be obtained through composite samples
taken on three consecutive working days. Each compaosite
sample shall contain a minimum of 12 discrete samples taken
at equal intervals and proportional to the flow over a 24 hour
period; and .

iii. Where the Department determines that a compesite
sample is not an appropriate sampling technique, a grab sample
shall be taken. Grab samples will be required where the
parameters being evaluated, such as cyanide and phenol, may
not be held for any extended period because of biological or
chemical decomposition.

7:14A-13.7 Sludge quality violation

(a) No indirect discharger shall discharge into a DTW any
pollutant in such quantities or concentration such that the
discharge alone causes the DTW to exceed the State’s criteria
or standards for the disposal of sludge.

(b) The following limitations shall apply in order to control
gross contamination of sludge by any of the pollutants listed in
Appendix B.The amount of any substance listed in Appendix B
which is discharged by any user shall not exceed the amount W
determined by the equations listed below.

1.For all DTWs:

i W=2864xCxV

A

ii. W = The maximum total weight in kilograms per day (kg/
d) which may be discharged by an indirect discharger over any
24 hour period.

iii. C = Concentration, in milligrams per kilograms (mg/kg)
of any Federal or State sludge disposal criteria or standard, for
any pollutant listed in Appendix B.

iv. V = Dry weight of sludge generated by DTW (kg/day).

v. A = Efficiency of a DTW to accumulate a toxic pollutant
in its sludge from its influent, computed according to the
procedure in (c) below.

(¢) Accumulation efficiencies (A) may be calculated as follows:

1. The Department will utilize existing DTW data in order to
calculate A.

2. An indirect discharger of a DTW may determine at its own
expense the accumulation efficiency. The determination shall
be made in accordance with this section. Computation of the
accumulation efficiency of a DTW shall be based upon influent
and sludge operational data plus any other information which
demonstrates consistent accumulation of the pollutants in
Appendix B. This data shall meet the following requirements:

i. The data shall be representative of the quality and quantity
of average influent flow and sludge generation of the system.

ii. The data shall be obtained through composite samples on
three consecutive working days. Each composite sample shall
contain a minimum of 12 discrete samples taken at equal
intervals and proportional to the flow over a 24 hour period;
and
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iii. Where the Department determines that a composite
sample is not an appropriate sampling technique, a grab sample
shall be taken. Grab samples will be required where the
parameters being evaluated, such as cyanide and phenol, may
not be held for any extended period because of biological or
chemical decomposition.

7:14A-13.8  Criteria for withdrawal of Pretreatment
Program approval

(a) The Department may withdraw Pretreatment Program
approval when a DTW’s program no longer complies with the
requirements of this chapter and the DTW fails to take
corrective action. Such circumstances include the following:

1. When the DTW?’s legal authority no longer complies with
the requirements of this chapter, including, but not limited to:

i. Failure of the DTW to enact new legal authority where
necessary; or

ii. Action by the DTW’s governing body limiting the DTW’s
legal authority.

2. When the procedures of the DTW’s program no longer
complies with the requirements of this chapter, including but
not limited to:

i, Failure to exercise control over activities required to be
regulated, including the enforcement of National Categorical
Pretreatment Standards (40 CFR Chapter I, Subchapter N);

ii. Failure to comply with the public participation
requirements of this chapter (N.J.A.C. 7:14A-8);

iii. Failure to act on violations of permits or other program
activities; or

iv. Failure to inspect and monitor activities subject to
regulation.

(b) The Department will issue notice of intent to withdraw
approval for a program. The notice shall be equivalent to the
notice requirements of 40 CFR 403.11.

1. If the problems are not satisfactorily resolved within 90 days
of the issuance of the netice, the approval will be withdrawn.

2. The notice shall identify any and all instances of non-
compliance with these regulations.

3. A public hearing may be held at the discretion of the
Department.

(c) The DTW may reapply for program approval only at the
time of NJPDES/DSW Permit renewal or five years from the
date of withdrawal, whichever comes first. The reapplication
shall identify corrective action taken to mitigate the non-
compliance listed in the Department’s notice in (b) above.

(a)
DIVISION OF WASTE MANAGEMENT

Hazardous Waste Management

Removal of Precondition of Federal Phase 1L
Authorization Prior to Submission of Part
B of Permit Application for Existing
Hazardous Waste Facilities

Proposed Amendment: N.J.A.C. 7:26-12.3

Authorized By: Robert E. Hughey, Commissioner,
Department of Environmental Protection.

Authority: N.J.S.A. 13:1E-6a(2).

DEP Docket No. 032-83-06.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.

(CITE 15N.]J.R. 1063)



Yi
ENVIRONMENTAL PROTECTIO

These submissions, and any inquiries about submissions and
responses, should be addressed to:

Barbara M. Greer, Esq.

Office of Regulatory Services

CN 402

Trenton, NJ 08625
The Department of Environmental Protection thereafter may adopt
this proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-336.

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 7:26-12.3(h) shall
expedite the process of issuing permits for existing hazardous waste
facilities in New Jersey. Final disposition of a permit to operate a
hazardous waste facility in New Jersey requires submission of Part
A and Part B of a permit application including a Disclosure
Statement and an Environmental and Health Impact Statement, if
required, pursuant to N.J.A.C. 7:26-12.1(a). The current language
of N.J.A.C. 7:26-12.3(h) states that the owner or operator of an
existing hazardous waste facility may be required to submit Part B
of their application, along with a Disclosure Statement and an
Environmental and Health Impact Statement, when applicable,
only after the Department has been authorized to administer Phase
IT of the Federal Resource Conservation and Recovery Act
hazardous waste management program pursuant to 40 CFR 123.
Since Phase II authorization cannot be expected for an
undetermined length of time, the proposed amendment will remove
the authorization precondition thus allowing the Department to
require the submission of all information necessary to complete the
permit issuance process. Removal of the authorization precondition
will allow the Department to determine which existing hazardous
waste facilities must submit Part B of the permit application along
with a Disclosure Statement and an Environmental and Health
Impact Statement, where applicable, according to the level of
environmental risk and other factors, thus allowing the Department
to finalize and issue permits.

Social Impact
The social impact of the proposed amendment arises from the
benefit to the citizens of New Jersey that will result from the
issuance of permits for existing hazardous waste facilities. New
Jersey’s hazardous waste management rules require that all
hazardous waste facilities have a permit, issued after proof by the
facility owner or operator that the hazardous waste facility is
designed and operated in compliance with the hazardous waste
management rules of New Jersey and the Federal government. The
permit review process will insure that existing hazardous waste
facilities are operated in a manner which protects the health, safety

and welfare of the citizens of New Jersey.

Economic Impact

The major economic impact of the proposed amendment results
from the obligation of owners or operators of existing hazardous
waste facilities to complete, when requested by the Department,
Part B of the permit application requirements, including a
Disclosure Statement and an Environmental and Health Impact
Statement, if required. The application requirements of New Jersey
and the Federal government are virtually identical. As a result, the
practical problem of submitting applications to two agencies will
be primarily a problem of making additional copies and undertaking
application changes requested by both agencies. However, State
requirements beyond those set by the Federal government must be
complied with before any existing hazardous waste facility permit
is issued, and any burden which those additional requirements may
place upon the hazardous waste industry is justified and necessary
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to protect New Jersey’s citizens. Finally, by amending the rule as
proposed, owners and operators of existing hazardous waste
facilities will be able to receive final facility approvals.

Environmental Impact
The proposed amendment will allow the permit process to begin
for existing hazardous waste facilities, thus insuring that such
facilities are operated and designed to protect the environment from
the potential damaging effects, especially to groundwater, likely to
be created by such facilities unless carefully regulated.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

7:26-12.3  Existing facilities

(a)-(g) (Nochange.)

(h) [At any time after the Department is authorized pursuant to 40
CFR 123 to administer Phase Il of the RCRA hazardous waste
management program the] The owner or operator of an existing
hazardous waste facility may be required at the Department’s
discretion to submit Part B of [their] its permit application along
with a Disclosure Statement and an Environmental and Health
Impact Statement, where applicable.

1. Any owner or operator shall be allowed at least six months from
the date of request to submit the requested information.

2. Any owner or operator of an existing hazardous waste facility
may voluntarily submit Part B and other required information at any
time.

(a)
DIVISION OF WASTE MANAGEMENT

Siting Criteria for New Major Commercial
Hazardous Waste Facilities

Proposed Amendment: N.J.A.C. 7:26-13.7

Authorized By: Robert E. Hughey, Commissioner,
Department of Environmental Protection.

Authority: N.J.S.A. 13:1B-3, specifically 13:1E-57, and
13:1E-85.

DEP Docket No. 033-83-06.

Public hearings concerning this proposal will be held at the
following times and locations:
July 22,1983
10:00 A. M.
State Museum Auditorium
203 West State Street
Trenton, NJ 08625

July 26, 1983

7:30P.M.

Jersey City State College

Student Union Building, 2nd Floor
2039 Kennedy Boulevard

Jersey City, NJ 07305

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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Barbara M. Greer, Esq.

Office of Regulatory Services

Department of Environmental

Protection

CN 402

Trenton, NJ 08625
The Department of Environmental Protection thereafter may adopt
this proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-337.

The agency proposal follows:

Summary

The Department of Environmental Protection, with the advice of
the Hazardous Waste Advisory Council, is proposing to amend the
Siting Criteria for New Major Commercial Hazardous Waste
Facilities, originally proposed as N.J.A.C. 7:1-8 and 9, to clarify
and expand a section specifically aimed at protecting the population
of the State from the adverse effects which the improper siting of
such facilities might cause.

After many months of deliberation and seven public meetings
held throughout the State, the Department proposed criteria,
including a section concerning population protection, in the
February 7, 1983 New Jersey Register. Three public hearings to
receive comments on the proposed rules were held in February and
March 1983. In response to the comments received at those
hearings, and after further deliberation with the assistance of
experts in the field of emergency management, the Department
substantially revised and supplemented the population protection
criteria. In order to afford the public an opportunity to comment on
the revised section, the Department will hold public hearings on this
proposal. The remainder of the siting criteria is adopted as
N.J.A.C.7:26-13. See I5N.J.R. 1096(a), of this issue.

The new proposal would prohibit the siting of all new major
commercial hazardous waste facilities, other than land
emplacement or impoundment facilities, within one-half mile of
residences and other similarly occupied structures. Land
emplacement and impoundment facilities may not be sited within
2,000 feet of such structures. In addition, no new major commercial
hazardous waste facilities may be sited so as to cause an
unreasonable risk of harm to the health, safety and welfare of the
population. The latter criterion is to be determined by considering
a number of relevant factors, including the density of population in
proximity to the facility site. The population protection siting
factors to be considered by the Hazardous Waste Facilities Siting
Commission and the Department were developed to ensure that the
major concerns of the public are taken into consideration at every
step of the siting process.

Social Impact

The proposed criteria provide for safeguarding the health, safety
and welfare of the population of the State in siting hazardous waste
facilities. In proposing these criteria, the Department and the
Hazardous Waste Advisory Council believe that the residents of the
State will be benefited in that facilities will be available for the safe
and proper disposal of hazardous waste while the population will
be protected from an unreasonable risk of harm from those
facilities.

Economic Impact

The siting criteria will reduce the cost of hazardous waste
management, which is ultimately borne by the public, by providing
for safe in-State facilities, thus reducing transportation costs for
proper treatment and disposal of hazardous waste generated within
the State. The criteria regarding the protection of population will
reduce health costs incurred by the public from damages suffered
because of the improper siting of facilities.
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Environmental Impact

The primary purpose of the proposed criteria is to protect the
population of the State, however, an additional objective of the
subchapter of which this proposal is a section, is to provide for the
environmentally proper siting of hazardous waste facilities.
Environmental degradation resulting from improper siting of
facilities and illegal disposal of hazardous waste will be reduced
through the use of these criteria in properly siting facilities in a
manner which is protective of the environment and the population
of the State.

Delete the text of N.J.A.C. 7:1-9.3 proposed at 15 N.J.R. 115
and replace it with the following.

7:26-13.7  Protection of the population of the State

(a) For the purpose of protecting the population of the State:

1. No land emplacement or impoundment type of new major
commercial hazardous waste facility shall be sited within 2,000 feet
of any structure which is routinely occupied by the same person or
persons more than 12 hours per day, or by the same person or
persons under the age of 18 for more than two hours per day;

2. No new major commercial hazardous waste facility other than
land emplacement or impoundment type facilities shall be sited
within one-half mile of any structure which is routinely occupied
by the same person or persons more than 12 hours per day, or by
the same person or persons under the age of 18 for more than two
hours per day; and

3. No new major commercial hazardous waste facility shall be
sited in any area within a 20-mile radius of a nuclear fission plant
at which spent nuclear fuel rods are stored on-site.

(b) No new major commercial hazardous waste facility shall be
sited in any area so as to cause an unreasonable risk of harm to the
health, safety, and welfare of the population. In determining
whether such risk would be presented, the Department and the
Commission shall take into consideration, at every step of the siting
process, the following factors:

1. The density of population in proximity to the facility;

2. The size and type of the facility;

3. The type of waste expected to be present at the facility;

4. The transportation means and routes available to evacuate the
population at risk in a maximum credible accident, including both
spills and fires;

5. The size and types of other hazardous waste facilities and
facilities that handle hazardous materials in the adjacent area; and

6. The availability of fire, police, and other emergency
management personnel and medical facilities in the area.

HEALTH
(a)

DIVISION OF HEALTH FACILITIES
EVALUATION

Standards for Licensure of Hospital Facilities
Medical Staff

Proposed Readoption as a New Rule: N.J.A.C.
8:43B

Authorized By: J. Richard Goldstein, M.D.,
Commissioner, Department of Health.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-
5b.
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Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983,
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Wanda J. Marra, Coordinator

Standards Program

Division of Health Facilities Evaluation

Department of Health

CN 367

Trenton, NJ 08625
The Department of Health thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), this rule would otherwise expire on
September 18, 1983. The new rule becomes effective upon
publication in the Register of a notice of adoption.

This proposal is known as PRN 1983-325.

The agency proposal follows:

Summary

Subchapter 6 of the current Manual of Standards for Hospital
Facilities, N.J.A.C. 8:43B, will expire on September 18, 1983,
pursuant to the “sunset” provisions of Executive Order No. 66
(Governor Byrne, 1978) which mandates the five-year automatic
expiration of a rule. The current Subchapter 6 has been in use to
regulate the activities of hospital medical staffs.

The proposed new subchapter incorporates the existing rules,
with pertinent additions and amplification which will provide
hospitals with more information as they seek to comply with the
Department’s intent. The new subchapter also incorporates many
of the provisions of the Joint Commission on Accreditation of
Hospitals (JCAH), bringing State licensure requirements into
agreement with JCAH. This will simplify the regulatory process
because hospitals will be surveyed according to congruent
standards. Conflicting State and JCAH requirements are
eliminated.

The proposed new rules for medical staffs have been written in
concretely phrased language to make the regulations more workable
and enforceable. This too will make compliance easier for the
facilities. The contents have been reorganized for increased clarity.
The proposed new Subchapter 6 includes more detailed contents of
the areas covered in less specific terms in the existing subchapter.

The proposed subchapter on the medical staff contains the
following topics: Medical staff organization; Medical staff bylaws,
rules and regulations; Medical staff requirements for membership
and privileges; Medical staff categories and status; Executive
committee; and Organization of medical services. This is different
from the arrangement of topics in the current medical staff
subchapter which contains: Organization; Bylaws; Staff meetings;
Medication and treatments; Referral and follow-up of patients; and
Medical library. Thus, the first two topics remain the same in both
current and proposed subchapters, but the rest of the existing
subchapter has been incorporated into the bylaws, rules and
regulations of the new subchapter. The rule on patient transfer
(N.J.A.C. 8:43B-6.5(b) of the current subchapter) was not retained
because it is covered elsewhere in the hospital manual. The medical
library rule (N.J.A.C. 8:43B-6.6) has been deleted because it is not
addressed in the JCAH standards for accreditation of medical staffs.
Other major changes in the proposed new rules are as follows:

Organization of the medical staff is to be specified in a written
plan, developed in the bylaws of the medical staff and the governing
authority (N.J.A.C. 8:43B-6.1). The medical staff bylaws have
been expanded to specify methods of changing the bylaws, a
description of medical staff structure, and requirements for officers
and meetings. The rigid requirement for standing committees has
been changed to a requirement for monitoring of medical staff
functions; this change allows for greater flexibility in the method
chosen by the hospital for evaluating its medical activities. The
change also reflects the JCAH call for “functions” rather than
mandated committees.
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N.J.A.C. 8:43B-6.2(a)10 of the proposed new rules covers
medical record entries more thoroughly than in the current rules.
The rules still state that entries are to be dated and signed; in
addition, criteria for contents and time frames for completion have
been added. Preadmission testing is addressed for the first time.

The proposed bylaws also include a rule for verbal and telephone
orders and for surgical procedures such that the preoperative
diagnosis must be entered in the patient’s medical record prior to
surgery. (N.J.A.C. 8:43B-6.2(a)11).

The rules for continuing education of physicians have been
expanded so that a written plan is now required, with the hospital
expected to develop the content and time frames (N.J.A.C. 8:43B-
6.2(a)14.). Physician-directors of departments are responsible for
implementing the plan among their department’s staff. A written
record of educational participation will be kept for each staff
member, as part of the general requirement for a credentials file for
each medical staff member and applicant.

The proposed new subchapter contains a new section on
requirements for medical staff membership and privileges
(N.J.A.C. 8:43B-6.3). This replaces the very brief requirements in
the current rules with procedures for the application process,
qualifications, information to be provided by applicants, and time
frames, although the facility is still responsible for determining the
specific contents of each of these areas. This section also addresses
reappointment, providing for evaluation of each staff member’s
performance according to established criteria. The existing
prohibition of unethical conduct has been expanded to include a
requirement for a signed ethical pledge by each staff member to the
effect that he or she will fulfill certain ethical responsibilities and
refrain from specific unethical activities enumerated in the rules.
(N.J.A.C. 8:43B-6.3(a)5.) For the first time, the subchapter
provides for disciplinary measures of staff members, and also
contains provision for a review mechanism for staff members given
negative evaluations (N.J.A.C. 8:43B-6.3(a)6.)

The proposed new rules contain a new section on categories of
the medical staff, set criteria for the organization and functioning
of each, and delineate responsibilities for their members. (N.J.A.C.
8:43B-6.4). Procedures for granting medical staff status and
privileges to individual staff members are included. Another new
feature of the proposed subchapter is the expanded role given to
nonphysician practitioners, in accordance with policies to be
determined by each hospital. The hospital has the responsibility for
staff privileges, permissible functions, and level of required
physician supervision for nonphysician practitioners.

The proposed new rules mandate an executive committee,
(N.J.A.C. 8:43B-6.6) similar to that found in JCAH, to meet as
established in the medical staff bylaws, and, to act on behalf of the
medical staff as a whole. The responsibilities of the executive
committee are outlined, but the hospital retains responsibility for
developing and implementing specific content areas.

In the proposed new section titled “Organization of medical
services” (N.J.A.C. 8:43B-6.6) are found the responsibilities of the
physician-directors of medical departments (equivalent to the
“chiefs of clinical services” in the current subchapter). In
delineating the range of the physician-director’s duties, this section
sets forth basic contents for departmental functioning, such as
budgeting, planning, continuing education, conferences,
documentation of medical records, supervision of care provided,
and patient care evaluation. Lines of accountability are established
among department heads, the executive committee, the medical
staff, and the governing authority. However, the new rules no
longer mandate departmentalization with overall direction by a
president of the medical staff; this change allows greater flexibility
to the facility to determine its own internal structure without
jeopardy to patient care.

The new subchapter is less specific regarding the frequency of
general meetings of the medical staff, peer group reviews, and
departmental meetings, allowing the facility to determine
frequency. The facility will also set attendance requirements. The
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new rules are more specific, however, in calling for audit,
evaluation, and utilization review activities targeting major areas of
medical staff involvement, among them surgical care, tissue, and
antibiotic usage review, blood utilization review, medical records,
and pharmacy and therapeutics, all areas included in the JCAH
standards. It is hoped that this expansion will promote a high level
of clinical practice and efficient use of hospital resources in order
to provide quality care to patients.

Social Impact

Because of the central role which the medical staff plays in any
hospital’s operations, the proposed rules will have a direct social
impact on the care of hospitalized patients. The proposed
subchapter establishes the organizational framework and structure
of the medical staff to facilitate coordinated, responsive, and timely
medical care. The bylaws, rules and regulations delineated in the
subchapter create a set of operating principles by which the medical
staff can carry out its medical and administrative responsibilities.
Lines of authority and accountability are established. Meetings,
officers, and staff functions (committees or their equivalents) are
mandated to ensure that all necessary medical duties are properly
assigned and discharged. The new rules also mandate evaluation
and utilization review activities aimed at medical staff performance
in all major areas of medical involvement, to ensure competent
patient care and sound management of hospital resources.
Procedures for application for medical staff membership and
privileges are defined to ensure that only properly qualified
personnel are allowed to care for patients. By following in
substance the JCAH accreditation standards, the proposed rules
foster uniformity of standards among hospitals.

Specifications for documentation apply to patients’ medical
records to ensure that a careful record is kept of the course of
treatment throughout the patient’s hospital stay. A record is to be
maintained also of each member of the medical staff to ensure that
he or she is properly qualified, maintains an acceptable level of
professional performance, and fulfills other requirements for staff
membership as specified by each facility. Nonphysician
practitioners are given an expanded role (if the hospital so
determines) to allow the patient more options in terms of care
received; however, safeguards are maintained through the
hospital’s bylaws and through supervision by medical staff
members.

The members of the medical staff are held to high standards of
professional and ethical conduct, which they must agree in writing
to maintain. Their credentials are to be reviewed at regular
intervals. They are expected to play an active role not only in
delivery of patient care, but in the ongoing functioning of their
medical departments and of the medical staff as a whole. Each
category and status of the medical staff has its own assigned
functions. This is meant to ensure the smooth functioning of all
medical activities in the facility. On the departmental level, the
physician-director of each department is assigned overall
responsibility for the performance of his or her department. A
similar role is played by the executive committee for the entire
medical staff: the executive committee carries out the ongoing
duties of the medical staff to ensure continuity of its key operations.

In regulating the organization, standards of performance, and
accountability of hospital medical staffs and of their individual
members, the proposed rules will have a positive social impact upon
hospital functioning as well as direct patient care.

Economic Impact

The Department of Health does not foresee any significant
increase in costs as a result of the proposed subchapter, since
hospitals are already required to maintain bylaws and
organizational patterns for their medical staffs, in accordance with
the current hospital licensure manual and the JCAH standards of
accreditation. In fact, adherence to the rules is an economic
necessity for the facilities because licensure is required for third-
party reimbursement.
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In several areas, the proposed subchapter may work to reduce
hospital operating expenses. The proposed rules allow more
flexibility regarding frequency of medical staff and departmental
meetings, thus saving expensive physician hours; the hospital will
set its own requirements for frequency and attendance. Similarly,
the current rule mandating medical staff committees has been
changed, in keeping with JCAH, to allow the facility to decide how
it will fulfill certain specified evaluative “functions.” This new
flexibility will further save physicians’ time. The proposed rules
also allow wider use of nonphysician professionals within carefully
established parameters. These provisions will contribute to
conserving the time of medical personnel, for greater cost-
effectiveness with no reduction in medical staff productivity.

The proposed subchapter is written in greater detail than is the
current one. This detail does not, however, interfere with the
hospital’s ability to determine its own policies and procedures. The
increased content merely clarifies specific content areas to reduce
vagueness in the current rules so as to improve facility compliance
and streamline the survey process. The greater specificity of the
proposed subchapter is also intended to improve the management
practices of medical staffs so as to promote greater efficiency, better
use of professional staff time, and improved standards of
accountability.

The proposed rules are designed to enhance the quality of care
rendered to patients and the general functioning of medical staff
activities, at no increase in cost to the facility.

Delete in its entirety the current text of N.J.A.C. 8:43B-6 in the
New Jersey Administrative Code and replace it with the following
new text.

SUBCHAPTER 6. MEDICAL STAFF

8:43B-6.1 Medical staff organization

(a) The facility shall have a medical staff accountable to the
governing authority, and responsible for the quality of medical care
provided to patients and for the professional practice of its
members.

(b) The facility shall maintain the organization and management
of medical staff services in accordance with a written organizational
plan, as specified in the governing authority bylaws and the medical
staff bylaws.

8:43B-6.2 Medical staff bylaws, rules and regulations

(a) The medical staff shall develop and implement written medical
staff bylaws, rules, and regulations which shall be approved by the
governing authority, reviewed by the Department, and revised as
required by the Department. The bylaws, rules and regulations shall
include, but not be limited to, the following:

1. A method for adopting, amending, repealing, or revising the
medical staff bylaws, rules and regulations;

2. A description of the organizational and administrative structure
of the medical staff, including a listing of its services;

3. A requirement that the majority of medical staff members be
physicians;

4. Mechanisms to ensure communication with and reporting to the
governing authority;

5. Participation of the medical staff in functions related to the
monitoring of facility services and activities, including, but not
limited to, the following:

i. Surgical case and tissue review;

ii. Pharmacy and therapeutics;

iii. Medical records;

iv. Laboratory and blood utilization review;

v. Antibiotic usage review;

vi. Infection control;

vii. Professional library;

viii. Patient care policies;

ix. Evaluation, including medical audit and quality assurance;

x. Internal and external disaster plans;
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xi. Emergency services;

xii. Hospital safety, including radiology and nuclear medicine;
and

xiii. Continuity of care, including referral of patients and
discharge planning.

6. Delineation of the qualifications, responsibilities, method of
selection, and terms of office of medical staff officers and of
physician-directors of facility services;

7. Delineation of the conditions that require removal from office
of medical staff officers, and the mechanism for removal;

8. Policies and procedures for frequency and attendance
requirements of meetings of the medical staff and of its committees
(if applicable) and services, notification and holding of such
meetings, and their documentation through minutes, including a
record of attendance. There shall be at least one meeting of the
medical staff each year;

9. A requirement that a credentials file be maintained for each
medical staff applicant and member, with specification of
information to be included, and where and by whom the file shall
be kept;

10. Rules and regulations regarding entries made in patients’
medical records, including, but not limited to, the following:

i. Criteria for the content of medical record entries;

ii. Delineation of the entries that shall be dated and signed by a
member of the medical staff;,

iii. Establishment of the period of time following a patient’s
admission (not to exceed 24 hours) within which a physician
member of the medical staff shall enter an admission history and
report of physical examination in the patient’s medical record;

iv. Establishment of the period of time following a patient’s
admission (not to exceed 24 hours) for dental or podiatric care
within which a dentist or podiatrist shall complete that part of the
admission history and report of physical examination related to
dentistry or podiatry and enter them in the patient’s medical record;

v. Criteria and time frames for preadmission testing, if applicable;

vi. A requirement that the care provided to a patient be
documented in his or her medical record by the practitioner
providing the care, in accordance with medical staff bylaws, rules
and regulations;

vii. The specific period of time in which the medical record shall
be completed following patient discharge, and disciplinary action
for noncompliance;

viii. Specification of the symbols and abbreviations, including an
explanatory legend, approved by the medical staff, that shall be
permitted in medical record entries.

11. A policy that verbal and telephone orders be limited to
emergency situations only, as defined in the medical staff rules and
regulations, and be countersigned by the prescriber within a period
of time specified in the rules and regulations. Personnel authorized
to accept verbal and telephone orders shall be designated by title
or category;

12. Delineation of individuals who are not members of the medical
staff who may write orders for patients, and criteria for determining
when such orders shall be countersigned by a member of the
medical staff;

13. Requirements regarding surgical procedures, including, but
not limited to, the following:

i. For each patient, provision for a signed, dated admission
history, report of physical examination, and recording of the
preoperative diagnosis in the patient’s medical record prior to
surgery;

ii. A policy permitting a surgical procedure only on the written
consent of the patient. The medical staff shall develop policies and
procedures regarding contents of the consent, information to be
given to the patient and/or next of kin, who of the medical staff that
shall explain the consent, and who of the medical staff shall explain
the consent and who of the medical staff that shall sign the consent
in addition to the patient; and

iii. A policy concerning the review of tissue removed from the
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patient during a surgical procedure.

14. A requirement for staff education of medical staff members,
and specification of acceptable continuing education activities, in
accordance with the staff education plan;

i. A written staff education plan for the medical staff shall be
developed, revised, and implemented at intervals and times
specified in the plan. Written records of educational activities shall
be maintained, including an evaluation of their effectiveness; and

ii. A written record shall be maintained for each medical staff
member, as specified in the facility’s policies and procedures,
documenting his or her attendance at medical education programs.

8:43B-6.3 Medical staff requirements for membership and
privileges

(a) The medical staff bylaws shall include provision for medical
staff membership and privileges, including, but not limited to, the
following:

1. Delineation of those health care professionals who are eligible
for medical staff membership and privileges, including delineation
of individuals who may admit patients to the facility;

2. Policies and procedures to ensurc that a credentials file is
maintained for each medical staff member and applicant, and
contains the information required by the medical staff bylaws;

3. Policies and procedures for recommending to the governing
authority appointments and reappointments to the medical staff,
including, but not limited to, the following:

i. Qualifications for membership. No applicant shall be denied
medical staff membership or privileges on the basis of race,
religion, creed, color, national origin, sex, or age;

ii. Criteria for appointment and reappointment, including any
requirement for participation in medical staff monitoring functions
and activities;

iii. Procedures for processing applications, including any
requirement for a personal interview with the applicant;

iv. A requirement that an applicant submit a written request for
medical staff membership, specific assignments, and clinical
privileges;

v. Information to be provided by the applicant, including at least
his or her name; license number and date of expiration (including
Drug Enforcement Administration license); education and training;
professional experience; specialty board certification(s), if any;
references indicating current competency; health status;
involvement in any malpractice action or any previously or
currently pending action to revoke licensure or registration; or any
loss of professional organizational membership, medical staff
membership, or privileges at another facility;

vi. The period of time within which a decision regarding an
application shall be made, and the mechanisms for notifying the
applicant in writing of the decision;

vii. The duration of medical staff appointments, reappointments,
and privileges; and

viii. Qualifications and criteria for recommending to the
governing authority the assignment, retention, reappraisal, and
reduction or withdrawal of privileges, and the period of time within
which a decision shall be made and the practitioner notified in
writing. Periodic, documented review of the credentials and
performance of each medical staff member shall be based on at least
the following:

(1) Performance based on evaluations of quality of care provided
to patients and/or other medical staff monitoring activities;

(2) Performance in assuming and carrying out medical staff
responsibilities, such as serving on committees or in office and
attending meetings;

(3) Participation in continuing education activities;

(4) Completion of medical record entries in accordance with
medical staff bylaws, rules and regulations;

(5) Health status; and

(6) Involvement in malpractice action, if applicable.

4. Requirements that every applicant for membership in the
medical staff shall:
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i. Be currently licensed or authorized to practice in the State of
New Jersey;

ii. Consent to inspection by the medical staff of records and
documents needed for an evaluation of his or her professional and
ethical qualifications and ability to perform the privileges
requested; and

iii. At the time of application or of appointment, sign a statement
that he or she has read and agrees to abide by the medical staff
bylaws, rules and regulations, and by the governing authority
bylaws.

5. A requirement that, at the time of appointment, each medical
staff member sign a written ethical pledge that he or she shall:

i. Inform the patient of the name and function of any medical staff
member, other than himself or herself, providing health care
services to the patient;

ii. Seek consulation when needed,;

iii. Provide for continuity of patient care;

iv. Not delegate responsibility for the diagnosis or care of a patient
to another medical staff member unless he or she believes that the
staff member is qualified to undertake this responsibility; and

v. Not rebate a portion of a fee or accept other inducements in
exchange for a patient referral.

6. A mechanism whereby an individual who receives an
unfavorable medical staff recommendation, including denial of
appointment or curtailment, suspension or revocation of privileges,
may appeal that decision, and the period of time within which a final
decision shall be made by the governing authority. This mechanism
shall provide for review of decisions, including the right to be heard
at each step of the process, if requested;

7. Mechanisms for corrective action and for suspension of medical
staff members, inciuding the period of time suspension shall be in
effect;

8. A mechanism for termination of a medical staff member
employed by the facility; and

9. Delineation of the responsibilities of medical staff members in
providing care to patients admitted to the facility as inpatients or
admitted for ambulatory care, emergency care, or home care, if
provided by the facility.

8:43B-6.4 Medical staff categories and status

(a) The written medical staff bylaws shall include bylaws for
determining the categories of the medical staff and the status of its
members, including, but not limited to, the following:

1. Delineation of the categories of the medical staff (such as
active, associate, honorary, consulting, teaching, and courtesy),
the criteria for assigning individual medical staff members to
specific categories, and the maximum period of time, if any, that
amedical staff member may remain in a given category;

2. Definition of provisional, emergency, and temporary status,
including, for each status, the criteria for assignments, delineation
of privileges, specification of supervision required, if any, and the
maximum time period that a medical staff member can remain in
that status;

3. Policies and procedures for each category and status regarding
voting privileges, meeting attendance requirements, eligibility for
staff office and committee membership, emergency service
responsibility, privileges, and any geographic residential
requirements;

4. For each category and status of the medical staff, restrictions,
if any, regarding admitting and/or treating of patients, and the
number of patients who may be admitted by an individual member
of that category or status;

5. Delineation of privileges for nonphysician practitioners,
including qualifications, status, duties and responsibilities,
procedures for acceptance for medical staff membership, and
process of revoking privileges;

6. Delineation of the functions, techniques and procedures which
nonphysician practitioners are and are not authorized to perform in
the facility, within the limits of the law, including, but not limited
to, the following:
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i. Admission and discharge of patients to and from the facility. If
nonphysician practitioners are permitted to admit patients, a
physician member of the medical staff shall be assigned to each
patient so admitted;

ii. Surgical procedures that dentists may perform; and

iii. Surgical procedures that podiatrists may perform.

7. Responsibilities of physician members of the medical staff in
relation to nonphysician practitioners. Such responsibilities shall
include, but not be limited to:

i. Provision of consultation to nonphysician practitioners;

ii. Assignment to patients admitted by nonphysician practitioners;
and

iii. Completion, upon the patient’s admission, of a signed and
dated admission history and report of physical examination, an
evaluation of the patient’s current medical status, and provisions for
the patient’s medical care, if needed, during his or her stay in the
facility.

8:43B-6.5 Executive committee

(a) The medical staff shall establish an executive committee or its
equivalent in accordance with the medical staff bylaws. The
executive committee or its equivalent shall have authority to act for
the medical staff in the intervals between medical staff meetings,
and shall meet at intervals stated in the medical staff bylaws.

(b) The administrator or his or her designee shall attend each
meeting of the executive committee or its equivalent.

(c) The executive committee or its equivalent shall be responsible
for, but not limited to, the following:

1. Implementing the medical staff bylaws, rules and regulations;

2. Reviewing and evaluating the reports and recommendations of
medical staff committees and of services, and documenting the
action taken, if any;

3. Recommending action to the governing authority and to the
administrator concerning facility activities, policies and
procedures, and matters of a medical-administrative nature;

4. Implementing corrective actions, in accordance with the
medical staff bylaws;

5. Representing the medical staff in matters pertaining to the
medical care rendered to patients; and

6. Recommending to the governing authority medical staff
appointments, reappointments, categorizations, assignments,
privileges, and committees and their membership.

8:43B-6.6  Organization of medical services

(a) If the medical staff bylaws specify medical
departmentalization of the facility, the governing authority shall
appoint a physician-director for each service. He or she shall be
responsible for the direction, provision, and quality of medical care
provided. The physician-director shall be responsible for, but not
limited to, the following:

1. Monitoring the professional performance of medical staff
members who exercise privileges in the service, and submitting
reports to the medical staff on each member at least at the time of
his or her reappointment;

2. Participating in the fiscal and budgetary planning for the
service, and in the preparation of required reports;

3. Ensuring the development and direction of medical staff
orientation and educational programs for the service;

4. Holding conferences of the service at intervals stated in the
policy and procedure manual for the service, and ensuring service
participation at meetings of staff committees or their equivalents as
specified in the governing authority bylaws and the medical staff
bylaws;

5. Ensuring that a plan of care is written at the time of each
patient’s acceptance for treatment and is kept current;

6. Delineating the responsibilities of physicians to ensure that they
provide care to patients;

7. Participating in the review of the care and treatment of each
patient in the service;
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8. Entering or ensuring that the patient’s physician enters in the
patient medical record:

i. A signed and dated admission history and report of physical
examination, including results of all tests and procedures
performed, diagnosis, prognosis, and rehabilitation potential (if
applicable);

ii. A physician’s plan of care;

iii. All initial and subsequent orders for services to the patient; and

iv. A clinical resume.

9. Establishing written policies for utilization of consultant and
specialist services;

10. Ensuring the development and maintenance of a system of
patient care evaluation;

11. With the administrator, assuming responsibility for the
execution of patient care policies; and

12. Designating in writing an alternate physician to act in his or
her absence.

(b) The physician-director of each service shall be accountable to
the executive committee or its equivalent for all professional and
medical staff administrative activities within the service.

HIGHER EDUCATION
(a)

BOARD OF HIGHER EDUCATION

Facilities Planning and Approval Standards
Project Approval Procedures

Proposed Amendment: N.J.A.C. 9:3-1.1

Authorized By: Board of Higher Education, T. Edward
Hollander, Chancellor and Secretary of the Board.
Authority: N.J.S.A. 18A:3-14(a), 18A:3-15.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Eric M. Perkins, Esq.

Administrative Practice Officer

Department of Higher Education

225 West State Street

CN 542

Trenton, NJ 08625
The State Board of Higher Education thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-317.

The agency proposal follows:

Summary

The Board of Higher Education proposes to establish rules
concerning the process by which proposals for construction projects
by public institutions of higher education, financed by the
Educational Facilities Authority pursuant to N.J.S.A. 18A:72A-1
et seq., may be reviewed and approved by the Board. The current
rules do not adequately address which renovation projects must be
reviewed and approved, and which projects may proceed without
review and approval. The proposed amendment defines the
necessary review and approval according to the scope of the project.

(CITE15N.J.R. 1070)
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Social Impact
The proposal will impact on students attending public institutions
of higher education by permitting prompt action on renovation
projects on campus facilities while reserving review on projects
which will cause increased student fees.

Economic Impact
The proposal will allow projects which can be accomplished
within current resources and do not require bonding or increased
student fees to proceed without review. When the scope of a project
requires additional resources, Board approval will be necessary to
review the costs and fiscal priority of the project.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

9:3-1.1  General provisions

(a) Responsibility for the commitment and control of State funds
used for facilities planning and construction is vested in the State
Board of Higher Education.

(b) Authorization for the commitment of State funds will be given
on an individual project basis, subject to the availability of such
funds, in accordance with the procedures outlined in [subsection]
(c) below.

(c) Self-amortizing facilities financed by the New Jersey
Educational Facilities Authority (EFA) (such as college centers,
student housing, parking facilities, etc.) shall be subject to the same
procedures. For renewal or replacement projects in EFA-owned
facilities, EFA approval is required, subject and pursuant to
the Lease and Agreement.

1. When the project financing will not require additional
bonding or increased student fees or rents and where the
project scope is a direct replacement of an existing facility
component, no Department of Higher Education approval is
necessary.

2. Where the project financing will not require additional
bonding or increased student fees or rents and where the
project scope includes a change in a facility that alters the
function of the facility, but does not increase the size of the
facility, the prior approval of the Chancellor is necessary.

3. Where the project requires an amendment to the Lease and
Agreement and/or results in additional space being added to an
existing facility, the prior approval of the Board of Higher
Education is necessary.

(b)
BOARD OF HIGHER EDUCATION

County Colleges
Reduction in Force

Proposed Amendment: N.J.A.C. 9:4-5.7

Authorized By: Board of Higher Education, T. Edward
Hollander, Chancellor and Secretary.
Authority: N.J.S.A. 18A:3-14(h) and 18A:64A-7.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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Eric M. Perkins, Esq.

Administrative Practice Officer

Department of Higher Education

225 West State Street

CN 542

Trenton, NJ 08625
The Board of Higher Education thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice of
adoption.

This proposal is known as PRN 1983-319.

The agency proposal follows:

Summary

The proposal would amend the procedures established to govern
a reduction in force of employees at the 18 county colleges and two
county college commissions in this State. The proposal would
require 45 days notification of a layoff due to fiscal exigency and
210 days notification of a layoff due to enrollment decline or
program reorientation. The current regulation (see 15 N.J.R.
128(a), 15 N.J.R. 805(b)) does not provide for specific notice
periods.

Social Impact
The proposal will assure uniform notice of layoff to faculty at
each of the county colleges. The regulation affects tenured faculty
and multi-year contract employees of the county colleges.

Economic Impact
The proposal will enable the county colleges to respond to fiscal
emergencies through the layoff of personnel. Such layoffs may be
necessary in conjunction with cut backs in non-salary support
services in order to permit colleges to operate with a balanced
budget.

Full text of the rule currently in effect can be found at 15 N.J.R.
128(a), 15 N.J.R. 805(b).

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

9:4-5.7 Notice requirements; time period

Upon the board determining the areas that may be affected by the
layoff, it shall give notice to all individuals subject to the proposed
layoff two weeks prior to the formal board action on said layoffs.
After formal board action on said layoff, the board of trustees shall
notify each employee who is to be laid off of such fact [as soon as
possible] 45 days prior to the date of layoff for layoffs due to
fiscal crisis and 210 days prior to the date of layoff for layoffs
due to a natural diminution in the number of students in a
program or a reduction of programs. Appeals of layoffs due to
fiscal exigency shall be given emergent consideration, if requested.

(a)
STUDENT ASSISTANCE BOARD

Student Assistance Programs
Foreign Nationals; Eligibility

Proposed Amendment: N.J.A.C. 9:7-2.3

Authorized By: Student Assistance Board, Joseph Streit,
Chairman.

Authority: N.J.S.A. 18A:71-26.5, 18A:71-26.8, 18A:71-46
and 18A:71-48.
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Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Eric M. Perkins, Esq.

Administrative Practice Officer

Department of Higher Education

225 West State Street

CN 542

Trenton, NJ 08625
The Student Assistance Board thereafter may adopt this proposal
without further notice {see: N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice of
adoption.

This proposal is known as PRN 1983-332.

The agency proposal follows:

Summary
The proposed amendment further defines the categories of
foreign nationals that are eligible to receive student assistance
grants administered by the Student Assistance Board. These
standards are currently used for Federal Title IV student aid
programs and are sanctioned by the United States Immigration and
NaturalizationService.

Social Impact
The proposed amendment defines the classification of foreign
nationals and the acceptable documentation required by students to
be eligible for grant assistance. The amendment provides students
and institutions with a clear policy statement to support the
awarding of grant funds.

Economic Impact
The proposed amendment will provide for grant assistance to
some foreign nationals who have previously been determined
ineligible. No appreciable increase in the number of eligible
students is expected and the precise dollar figure is not available.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets {thus]).

9:7-2.3  Foreign Nationals

(a) A Foreign National must present affirmative evidence that he
or she is not in the United States for the temporary purpose of
obtaining an education. Such evidence must include documentation
from the United States Immigration and Naturalization Service that
the student may remain permanently in this country and such
evidence must be placed in the student’s file. The student must:

1. Be the holder of an Alien Registration Receipt Card form I-151
[;JorI-551; or

2. Be the holder of an Approval Notice from the Immigration and
Naturalization Service stating that the non-citizen has applied and
met the requirements for Permanent Resident status; or

3. Be the holder of an Arrival Departure Record [Parole edition,]
form 1-94 endorsed by the Immigration and Naturalization Service
showing [Indefinite Parole Status.] one of the following:

i. Parole Edition: Paroled pursuant to Sec 212(d)(5) of the
Immigration and Naturalization Act; or

ii. Refugees: Admitted as a refugee pursuant to Sec 207 of the
Immigration and Naturalization Act; or

iii. Employment Authorized and Adjustment Applicant: A
Foreign National holding form I-94 with this endorsement
would normally meet the requirements of this regulation.
However, if the institution has knowledge that the student is
planning to leave the United States following the completion of
his or her educational program, the Office of Student
Assistance shall be notified and the award canceled.

(b) Foreign Nationals with Student Visa Status, F1 or F2
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Exchange Visitor Visa and J1 or J2 even when stamped
“employment authorized”, are considered to be in the United
States for the sole purpose of obtaining an education and are
therefore not eligible for student assistance.

HUMAN SERVICES
(a)

OFFICE OF COMMUNITY MANAGEMENT
SERVICES

Contract Administration

Capital Funding Program and Funding
Agreement for Construction, Purchase, or
Purchase and Renovation of Community-
Based Facilities

Proposed New Rule: N.J.A.C. 10:3-2

Authorized By: George J. Albanese, Commissioner,
Department of Human Services.
Authority: N.J.S.A. 30:1-12; P.L. 1980, C.119.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Office of Intergovernmental Relations

Department of Human Services

CN 700

Trenton, NJ 08625
The Department of Human Services thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-328.

The agency proposal follows:

Summary

The New Jersey Public Purpose Buildings Construction Bond
Act of 1980 (P.L. 1980, C. 119) authorized the issuance of $159
million in State bonds, of which a total of $75 million was allocated
for the improvement, rehabilitation, and construction of
community-based facilities to benefit Department of Human
Services clients classified as mentally retarded, mentally ill, or
children in need of supervision. In response to the Bond Act, the
Department established a capital funding program entailing
contracting with private and local government agencies to carry out
the purposes of the act.

As the capital funding program was instituted, differing contract
documents were developed and employed by the Departmental
divisions involved in the program. In 1982 a decision was made to
consolidate these division-specific documents into standard
versions usable across division lines. During this consolidation
process, the Commissioner of the Department of Human Services,
in response to expressed public concerns, made a commitment to
the Joint Appropriations Committee of the State Legislature that the
Department would no longer relinquish its interest in community
facilities constructed or purchased through the capital funding
program.

The proposed rule represents the culmination of Departmental
efforts to develop a consolidated standard contract document,
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incorporating the Commissioner’s commitment to preserve the
Department’s interest in properties constructed, purchased, or
purchased and renovated through the capital funding program.

Social Impact

The proposed rule has potential social impact on two segments
of the public: first, the community agencies with which the
Department contracts for the construction/purchase of community
facilities; and secondly, the Department clients who benefit from
such facilities.

With regard to community agencies, the social impact, while
minimal, can be considered favorable. The contract document
reflected in this proposed rule is standardized for use across division
lines. It has been developed carefully, with input from and final
approval by the Office of the Attorney General, and represents a
considerable improvement over its predecessors in terms of
consistency and readability. In addition, for agencies with multiple
contracts benefitting different divisions, it eliminates the possible
confusion engendered by the previous non-standard, division-
specific documents. This document incorporates the terms and
conditions that are applicable to all divisions and leaves the
recording of division- and contract-specific information to separate
annexes.

With regard to Department clients, the social impact of the
proposed rule is negligible. Clients have no direct involvement with
contract documents; and the changes represented by this document
are not anticipated to alter the continuing development of
community-based facilities for the mentally retarded, mentally ill,
or children in need of supervision.

Economic Impact

The proposed rule will have no economic impact on Department
clients nor on any other members of the public at large.

The economic impact of the proposed rule on the Department of
Human Services, while difficult to quantify, is positive. The
standardized contract document requires a mortgage and
promissory note, in the amount of the contract, to secure and
preserve the Department’s interest in facilities constructed,
purchased, or purchased and renovated through the capital funding
program. At a future date (such date to vary depending on the length
of a contract’s term and any renewal(s) effected) the Department
is entitled, with certain conditions governing, to receive either the
title to a facility or monetary repayment of the mortgage.

The economic impact of the proposed rule on community
agencies must be considered with regard to two groups: first, those
agencies currently under a capital funding contract with the
Department; and secondly, prospective contract agencies.
Concerning the former group, the proposed rule will have no
economic impact of any kind; existing contracts will remain in
effect and unchanged. The proposed rule does have a significant
economic impact on the latter group, however, inasmuch as
contract agencies will no longer satisfy their indebtedness to the
Department solely by maintaining facilities for the Department’s
use for a specified period of time. The Department will retain an
equitable interest in facilities and will ultimately be compensated
by contract agencies, either monetarily or by receipt of title, for
funds paid under construction, purchase, or purchase and
renovation contracts.

Full text of the proposed new rule follows.
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CHAPTER 3
CONTRACT ADMINISTRATION

SUBCHAPTER 2. CAPITAL FUNDING PROGRAM
AND FUNDING AGREEMENT FOR
CONSTRUCTION, PURCHASE, OR
PURCHASE AND RENOVATION OF
COMMUNITY-BASED FACILITIES

10:3-2.1  Capital Funding Program

(a) The Department of Human Services has established a Capital
Funding Program entailing contracting with private and local
government agencies in order to carry out the purposes of the New
Jersey Public Purpose Buildings Construction Bond Act of 1980
(P.L.1980,C.119).

10:3-2.2  Capital Funding Agreement
(a) The Departmental efforts to consolidate heretofore existent
division-specific contracts/agreements has culminated in the
development of a Standard Contract/Agreement Document for the
Construction, Purchase, or Purchase and Renovation of
Community-Based Facilities. Copies of the Standard Document
and updates may be obtained from:
Office of Community Management Services
Department of Human Services
CN 700
Trenton, NJ 08625
(b) In the event of conflict between the Standard Document
referenced in this subchapter and any other agency rule in title 10,
this Standard Document shall prevail. Contract administration rules
or documents formerly adopted or adopted in the future pertaining
to specific divisions within the Department shall apply to the extent
that they are not inconsistent with the Standard Document
referenced in this subchapter.

OFFICE OF ADMINISTRATIVE LAW NOTE: A copy of the
Standard Contract/Agreement Document was submitted as part of
this proposal but is not reproduced herein. This document may be
reviewed at Office of Administrative Law, 88 East State Street,
Trenton or the Office of Community Management Services, 222
South Warren Street, Trenton. This document will not be
reproduced in the New Jersey Administrative Code.

(a)
DIVISION OF MENTAL RETARDATION

Guardianship Services

Proposed Readoption as a New Rule: N.J.A.C.
10:45

Authorized By: George J. Albanese, Commissioner,
Department of Human Services.
Authority: N.J.S.A. 30:1-12.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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Leon Skowronski

Administrative Practice Officer

Division of Mental Retardation

CN 700

Trenton, NJ 08625
The Department of Human Services thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). Pursuant
to Executive Order No. 66(1978), this rule would otherwise expire
on September 18, 1983. The new rule becomes effective upon
publication in the Register of a notice of adoption.

This proposal is known as PRN 1983-279.

The agency proposal follows:

Summary

The present chapter, which is scheduled to expire on September
18, 1983, pursuant to Executive Order No. 66(1978), commonly
known as the “Sunset” Executive Order, is hereby proposed for
repeal with a new rule proposed concurrently. Due to the extensive
and substantial revisions to the present chapter, this rulemaking is
proposed for the following reasons:

(a) To delineate in the simplest, clearest and most concise terms
the essential elements of the comprehensive provisions for
guardianship to mentally deficient clients being served by the
Division of Mental Retardation.

(b) To incorporate regulatory guidelines for extending
guardianship services to children receiving functional services from
the Division of Mental Retardation who are orphaned, abandoned,
or otherwise without a legal guardian. Mentally deficient adults in
functional services are in need of guardianship of the person
services in default of an appointed legal guardian; there are also
children who do not have parents or guardians to act on their behalf
and would similarly require and be entitled to such services.
Documented procedures must be foliowed for determining that a
mentally retarded minor is indeed abandoned or orphaned and
consequently in need of these specialized services.

Social Impact
The proposed new rule will basically continue guardianship
services for eligible adult clients of the Division of Mental
Retardation and will make provision for such services to minors
who would otherwise have no parent or legal guardian to fulfill this
role and responsibility.

Economic Impact
The only economic impact of this proposed new rule will be the
additional staff time of the Bureau of Guardianship Services of the
Division of Mental Retardation to extend its involvement to
children receiving residential services. Since the estimated number
of orphaned or abandoned minors is relatively low, the increase in
caseload will not exceed one to two percent.

Delete in its entirety the current text of N.J.A.C. 10:45 in the
New Jersey Administrative Code and replace it with the following
new text.

SUBCHAPTER 1. GENERAL PROVISIONS

10:45-1.1  Authority

(a) The Department of Human Services is directed to provide
comprehensive services to eligible mentally retarded persons,
specifically including guardianship services, in order that they may
be provided with adequate training, care and protection (N.J.S.A.
30:4-165.1).

(b) The Division of Mental Retardation is directed to perform such
services for mentally deficient adults, for whom no guardian has
been appointed, as would otherwise be rendered by a guardian of
the person (N.J.S.A. 30:4-165.5).

(¢) The Commissioner of the Department of Human Services is
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mandated to “make all reasonable and necessary provisions to
ensure the health, safety, welfare and earliest appropriate release
of persons admitted to residential services for the mentally
retarded” (N.J.S.A. 30:4-25.7).

(d) The Bureau of Guardianship Services within the Division of
Mental Retardation has been assigned the responsibility of
providing guardianship services by the Division Director.

10:45-1.2  Definitions

“Guardianship services for the mentally retarded” are defined as
those services and programs provided by the Division of Mental
Retardation for the purpose of implementing its responsibility
toward the mentally retarded individual, for whom it is performing
the services of guardian of the person (N.J.S.A. 30:4-165.4).

“Mental retardation” shall mean a state of significant subnormal
intellectual development with reduction of social competence in a
minor or adult person; this state of subnormal intellectual
development shall have existed prior to adolescence and is expected
to be of life duration (N.J.S.A. 30:4-23).

“Mental deficiency” shall mean that state of mental retardation in
which the reduction of social competence is so marked that
persistent social dependency requiring guardianship of the person
shall have been demonstrated or be anticipated (N.J.S.A. 30:4-23).
Procedures for determining clients mentally deficient are elaborated
in the New Jersey Administrative Code (N.J.A.C. 10:43).

“Functional services” shall mean those services and programs in
the department available to provide the mentally retarded with
education, training, rehabilitation, adjustment, treatment, care and
protection (N.J.S.A. 30:4-23).

“Guardian ad litem” is defined as a person appointed by a court
to perform an extremely limited type of guardianship, namely to
protect a child’s or incompetent adult’s interests during a single
instance of some form of court proceedings or litigation.

10:45-1.3  Eligibility

(a) To be eligible for guardianship services, a mentally retarded
adult must fulfill all of the three following criteria:

1. Be receiving functional services of the Division of Mental
Retardation;

2. Be determined mentally deficient;

3. Have no legally appointed guardian of the person.

(b) To be eligible for guardianship services, a mentally retarded
minor must:

1. Be receiving functional services from the Division of Mental
Retardation;

2. Be orphaned or abandoned and have no legally appointed
guardian. Such status shall be verified by either:

i. Documentation that the child’s legal guardian(s) is (are)
deceased or;

ii. Documentation that the following efforts to locate the child’s
guardian have been unsuccesful:

(A) Notice by regular mail and follow-up by certified mail, return
receipt requested, to the guardian’s last known address, with no
response received within 45 days;

(B) Discrete inquiry among any known relations, friends and
current or former employers of the parent(s); and

(C) Direct inquiries, unless otherwise restricted by law, using the
guardian’s name and last known or suspected address, to the local
post office, the Division of Motor Vehicles and any social service
and law enforcement agencies known to have had contact with the
guardian(s) both in New Jersey and other states. Failure to receive
a response to the inquiries within 45 days shall constitute a negative
response.

(c) Eligibility for the adult client continues as long as the
individual:

i. Is receiving functional services;

ii. Remains mentally deficient and;

iii. Has no legally appointed guardian of the person.

(d) Eligibility for a child continues as long as he or she:

i. Is receiving functional services;
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ii. Is under the age of 18 years, and;

iii. Has no legal guardian of the person.

(e) Prior to reaching the age of majority, a determination must be
made regarding the issue of mental deficiency and the continuing
need for guardianship services as an adult (N.J.S.A. 30:4-165.5;
N.J.A.C. 10:43).

10:45-1.4  Provision of guardianship

(a) When an individual 18 years of age or older has met the
eligibility criteria above (N.J.A.C. 10:43-1.3 (a)) and therefore has
been determined in need of guardianship, this shall be provided in
any one of the following ways:

1. By court appointment of a guardian of the person under
N.J.S.A.30:4-165.7 et seq.:

i. Staff of the Division of Mental Retardation shall be generally
assistive to a parent or other individual interested in applying for
such appointment.

ii. At the same time this shall not preclude the pessibility that
information may be presented to the court in a particular instance
when an applicant for guardianship appointment is considered
unsuitable.

2. By court appointment of a guardian of the person under
N.J.S.A. 3B. The same role for Division of Mental Retardation
staff shall apply as in (a)1 above.

3. By provision of guardianship services through the Division of
Mental Retardation’s Bureau of Guardianship Services when no
legal guardian of the person has been appointed by a court.

(b) When a client is under 18 years of age and has met the
eligibility criteria above (N.J.A.C. 10:45-1.3(b)), the Bureau of
Guardianship Services shall provide guardianship of the person
services.

10:45-1.5 Role and responsibility of Bureau of Guardianship
Services staff

(a) Bureau of Guardianship Services staff shall be considered
distinct and independent from staff of functional service
components in terms of their interrelationship with Division of
Mental Retardation clients.

(b) Guardianship staff shall focus exclusively on:

1. Protective services;

2. Safeguarding individual rights;

3. Substitute decision-making and;

4. Advocacy on behalf of clients.

(c) In order to exercise their role and responsibility, guardianship
staff shall be expected to:

1. Be as knowledgeable and informed as possible about each
client’s status, program and progress. This shall be achieved in a
variety of ways, including:

1. Direct contacts;

ii. Interviews with staff, service providers and other involved
parties;

iii. Participation at case conferences, individual habilitation plan
sessions and other meetings;

iv. Review of records.

2. Give or withhold informed consent for proposed dental/medical
procedures. Such consent shall be premised upon:

i. An awareness by the guardianship work of the purpose of the
procedure, the risks involved, the benefits, and the possible
alternatives.

il. Voluntariness; freedom from the subtlest hint of coercion.

iii. Responsibility by the guardianship worker to secure, and by
staff involved in the medical procedure to provide, accurate and
complete information which includes:

(1) The purpose and description of the procedure.

(2) Clear identification of experimental or irreversible procedures.

(3) Possible or probable adverse effects, including disadvantages,
discomfort, and risks involved.

(4) Identification of anticipated benefits.

(5) Assurance that alternatives have been identified and
considered.
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(6) Identification of limitations of breadth and duration of consent.

3. Give or withhold consent for release of confidential information
and or photographing clients.

4. Give or withhold approval for major changes of program or
transfers.

(d) It is necessary that guardianship staff be apprised promptly by
functional service staff of any major developments or incidents
involving their clients.

10:45-1.6  Limitations on Bureau of Guardianship Services
staff

(a) Guardianship services shall be limited to guardianship of the
person, not property.

(b) A guardian ad litem shall be specifically appointed by a court
for the matter of consent to the following proceedings:

1. Shock treatment;

2. Psychosurgery;

3. Sterilization, or;

4. Medical, behavioral or pharmacological research (N.J.S.A.
30:6D-5a[4]).

(c) The Chief of the Bureau of Guardianship Services shall make
the decision whether to initiate referral of a case to court for
appointment of a guardian ad litem.

10:45-1.7  Appeal

(a) Whenever a difference of opinion develops between Bureau of
Guardianship Services staff and the involved functional service
component regarding a matter affecting the rights and/or program
of a client, recourse shall be made to the administrative review
procedure for resolution of the matter within the Division of Mental
Retardation. This procedure involves the following steps:

1. Informal discussion by the parties involved.

2. Administrative review by an officer designated by the Division
Director.

(a)

DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Administrative Provisions
Medicaid

Proposed Readoption: N.J.A.C. 10:49-6.1,
6.2, 6.3, 6.5 and 6.8

Proposed Readoption with Concurrent
Amendment: N.J.A.C. 10:49-6.7

Proposed Repeal: N.J.A.C. 10:49-6.4 and 6.6

Authorized By: George J. Albanese, Commissioner,
Department of Human Services.
Authority: N.J.S.A. 30:4D-7 and 7b, 7j, 7.1 through 7.8.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Administrative Practice Officer

Division of Medical Assistance

and Health Services

CN712

Trenton, NJ 08625
The Department of Human Services thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). Pursuant
to Executive Order 66(1978), these rules would otherwise expire
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on August 16, 1983. The readoption of the existing rules becomes
effective upon acceptance for filing by the Office of Administrative
Law of the notice of their readoption. The concurrent amendment
to the existing rules becomes effective upon publication in the
Register of a notice of its adoption.

This proposal is known as PRN 1983-323.

The agency proposal follows:

Summary

The proposed readoption of N.J.A.C. 10:49-6 pursuant to the
provisions of Executive Order 66(1978) will repeal certain sections
of subchapter 6 and readopt other sections. The sections being
repealed, and appropriate reason(s), are as follows:

10:49-6.4 entitled “Reimbursement of Medicaid Approved
Acute Care General Hospitals”, is no longer applicable because all
acute care general hospitals that participate in the Medicaid
program are reimbursed under the DRG (Diagnosis Related Group)
system.

10:49-6.6 entitled “New Jersey Medicaid Formulary” is no
longer necessary because of the enactment of the Drug Price Quality
Stabilization Act (P.L. 1977, c¢. 240, codified as N.J.S.A. 24:6E-
1). The sections being readopted, and reasons therefore, are as
follows.

N.J.A.C. 10:49-6.1 pertains to checks issued to providers that
are not cashed. If the check is outstanding for more than six months,
a letter is sent to the provider. If the check is outstanding after 12
months, it will be cancelled and the amount recredited to the
Medicaid program.

This rule is used infrequently, but it is still necessary to allow
the Division’s Fiscal Agents, New Jersey Blue Cross and the
Prudential Insurance Company, to "clear their books” when checks
remain uncashed. Personnel from both Fiscal Agents have indicated
that there must be a system of voiding outstanding checks, and
recommend continuance of the rule because it is adequate, efficient,
understandable, and responsive for the purpose for which it was
promulgated. The rule is reasonable because providers are notified
and allowed to resolve any problems. There is no need to change
the rule at this time.

N.J.A.C. 10:49-6.2 currently requires all independent clinics,
pharmacies, hearing aid dealers, skilled nursing facilities,
independent laboratories, transportation carriers and opticians
participating in the Medicaid program to identify each and every
location from which they will provide services. Each separate
location must meet all required standards for Medicaid
participation. The rationale for this rule is to insure that Medicaid
patients receive services from qualified providers. It is designed to
prevent providers from obtaining approval at one location, and
treating patients at an unapproved location, and billing from the
approved location. This rule furthers the objective of Federal
regulations requiring the states to be responsible for establishing
and maintaining health standards for private or public institutions
providing services to Medicaid recipients (42 CFR 431.610(b)). In
addition, Federal regulations require each provider furnishing
Medicaid services execute an agreement with the Medicaid agency
(42 CFR 431.107). The phrase “each provider” would indicate a
separate location approval process. The provider enrollment
process also insures that each provider will hold a current valid
license (where applicable) pursuant to State law (N.J.S.A. 30:4D-
3h).

An administrative review has been conducted within the
Division, and a determination has been made that the rule should
be continued. It is necessary to insure that providers meet all
applicable Federal and State standards for Medicaid provider
participation. It is responsive because all providers who are
qualified, and who make application for program participation, will
be accepted. The rule does not need to be amended because it is
effective.

Multi-location providers may use a centralized billing location;
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however, the claim must reflect the proper address and provider
number for the location the service was rendered.

N.J.A.C. 10:49-6.3 reduced by 40 percent the present maximum
allowable laboratory fees for all services processed on or after
August 1, 1975. The rule was promulgated as a result of the State
Commission on Investigation’s review of the scope of billing
practices and procedures for independent laboratories. The rule has
not been amended since its inception, but other procedure codes and
corresponding fee schedules added since the rule’s enactment have
been published in the Procedure Code Manual (N.J.A.C. 10:54,
Subchapter 3). These more recent codes were not subject to the 40
percent reduction. Independent laboratories also received an
individual copy of the procedure codes and fee schedules via
newsletter dated September 7, 1981.

An administrative review has been conducted, and a
determination made that the rule should be continued because it is
necessary, adequate, reasonable and responsive to insure continued
payment for a service that is mandated by Federal regulation (42
CFR 440.30).

N.J.A.C. 10:49-6.5 was completely revised in 1982 due to
changes in Federal regulations (42 CFR 433.36) and state law (P.L.
1981, c¢. 217, codified as N.J.S.A. 30:4D-7.1 to 7.7). Federal
regulations allow states to recover correctly paid benefits from the
estate of any individual age 65 or older provided there is no
surviving spouse or child. (A child is defined as someone under age
21, or who is blind or permanently and totally disabled.) In
addition, recovery will not be made on benefits correctly paid “if
the amount sought to be recovered is less than $500.00 or the estate
is less than $3,000.00...” (N.J.S.A. 30:4D-7.2a). The text of the
rule was proposed January 18, 1982 at 14 N.J.R. 80(a) and adopted
asR. 1982, d.147 effective May 3, 1982 at 14 N.J.R. 427(c).

The Division has made an administrative review and believes the
rule should be continued because it conforms with state law. The
rule is necessary, adequate, reasonable, efficient, understandable,
and responsive to the purposes for which it was promulgated. The
Division is able to recover some or all of their payments made on
behalf of individual Medicaid patients, but only when sufficient
funds are available and there is no surviving spouse or child as
defined in the regulations.

N.J.A.C. 10:49-6.7 was promuigated pursuant to Federal
regulations (42 CFR 431.10) which allow the Medicaid agency
(Division of Medical Assistance and Health Services) to contract
with other agencies that determine eligibility for Medicaid. In New
Jersey, the Division of Medical Assistance and Health Services
executes agreements annually with each of the 21 county welfare
agencies, who make eligibility determinations, primarily for AFDC
(Aid to Families with Dependent Children) and Medicaid Only. An
administrative review has been conducted, and a determination
made that the rule should be readopted to insure compliance with
Federal regulations and continued payment to the county welfare
agencies. The rule is efficient, understandable, and responsive for
the purpose for which it was promulgated, because the respective
counties are processing applications, with qualified applicants
being declared eligible for Medicaid benefits.

The rule is being modified on readoption to delete the limitation
to those applicants who choose not to receive a money grant.
Payment is now made for all applicants generally, not just for the
“Medicaid Only” group. The amended text appears below.

N.JA.C. 10:49-6.8 was promulgated to define the
responsibilities for adjusting, compromising, settling or waiving
any claim, lien, certificate of debt arising under this act (N.J.S.A.
30:4D-1 et. seq.). Normally the authority to compromise is vested
in the Commissioner, Department of Human Services, Director,
Division of Medical Assistance and Health Services, Assistant
Director, Office of Program Integrity Administration, or anyone
serving in such positions in an acting capacity. However, in certain
instances, limited by dollar value of the claim, the authority to
compromise may be exercised by the Chief, Bureau of Audits, the
Chief, Bureau of Administrative Control, or the fiscal agents (Blue
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Cross and Prudential).

The purpose of the rule was to allow flexibility, within the
defined limits of authority, in settling claims expeditiously.
Settlement of claims is advantageous to the Division because it
encourages prompt reimbursement. It is also advantageous to the
public, because it allows for resolution of claim(s) asserted by the
Division.

The agency has conducted an administrative review and finds it
necessary that the rule be continued. The rule is adequate,
reasonable, efficient, understandable and responsive for the
purposes for which it was promulgated. The rule gives the Division
the right to compromise claims, and defines the scope of authority
for determining any compromise.

Social Impact

N.J.A.C. 10:49-6.1 has virtually no social impact on providers
or recipients, because it pertains strictly to cancelling uncashed
checks.

N.J.A.C. 10:49-6.2 allows qualified providers to apply for, and
be accepted by, the Medicaid program. It also insures Medicaid
patients have access to qualified providers.

N.J.A.C. 10:49-6.2 impacts on those providers covered by the
rule who make application for provider participation. The rule also
impacts on the Department of Health, who licenses certain
providers, such as SNFs, independent clinics, and laboratories. The
public’s reaction has generally been favorable, because there is a
standardized procedure for Medicaid provider qualification. If the
rule were not readopted, there would be potential compliance
issue(s) raised by the Federal Government, which could possibly
result in the loss of Federal funds.

N.J.A.C. 10:49-6.3 should be continued because it enables
Medicaid patients to receive laboratory services without necessarily
going to the outpatient department of the hospitai. The rule also
enables independent laboratories to be reimbursed for providing
services to Medicaid patients.

N.J.A.C. 10:49-6.3 impacts on all Medicaid patients who might
require testing by an independent laboratory. The rule also impacts
on approximately 200 laboratories who participate in the Medicaid
program.

Continuation of the rule is necessary to insure Federally
mandated services are provided to Medicaid patients.

N.J.A.C. 10:49-6.5 is still governed by the same social
conditions, because some Medicaid patients expire and leave an
estate. The affected public potentially includes all Medicaid
recipients age 65 and over but the actual effect is limited to persons
whose estates exceed $3,000.

N.J.A.C. 10:49-6.7. There has to be a system of determining
eligibility for persons who wish to obtain Medicaid benefits. There
are many persons who do not have sufficient third party coverage,
such as other health insurance, or private resources, available to pay
for medical care and services. The rule has an impact on any person
who makes application for Medicaid at the appropriate county
welfare agency.

N.J.A.C. 10:49-6.8 impacts on Medicaid providers, recipients,
and third parties. In general, the public’s reaction to the rule has
been favorable, because compromising a claim, rather than
requiring reimbursement of the full amount, is a necessary method
of resolving claims. If the rule were not readopted, then the
Division’s ability to compromise might be limited.

Economic Impact

N.J.A.C. 10:49-6.1 has no impact on recipients, because the
Medicaid program makes vendor payments to providers, not
recipients.

The rule rarely impacts on providers, who usually cash their
checks promptly. Providers who delay in cashing checks still have
one year before the check is cancelled.

The rule should be continued because it enables the Fiscal Agents
to maintain an accurate record of payments, which are subject to
Federal matching funds.
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There is minimal economic impact on the Division, because the
amount of checks cancelled and credited to the Division is
insignificant.

The economic impact of N.J.A.C. 10:49-6.2 is minimal, because
the rule pertains to provider qualification, not reimbursement. The
Division needs to renew the rule to insure continued receipt of
Federal funds.

With respect to N.JLA.C. 10:49-6.3, the Division spent
approximately 2.5 million dollars (Federal-State share combined)
last year for independent laboratories.

Providers continue to be reimbursed in accordance with
prevailing procedure codes and fee schedules.

There is no cost to the Medicaid patient.

The rule should be continued to insure Federal funding.

N.J.A.C. 10:49-6.5 has no economic impact on Medicaid
providers. The rule impacts on Medicaid recipients whose estates
may be valuable enough to warrant arecovery.

The Division recovered approximately one million dollars from
probated estates in 1982.

N.J.A.C.10:49-6.7-1.8 million dollars (Federal-State share
combined) has been allocated for distribution among the 21 county
welfare agencies.

The rule needs to be continued to insure payment to welfare
agencies, and to obtain Federal matching funds for those payments.

There is no economic impact per se on either Medicaid applicants
or providers of service.

N.J.A.C. 10:49-6.8 has had a positive economic impact on the
Division because it is effective in obtaining recoveries.
Approximately three million dollars has been recovered already in
1983 (through May 31, 1983).

Providers and recipients are affected only if the Division is
asserting a claim or lien against them.

The rule should be continued because the circumstances have not
changed. Providers may receive overpayments. Recipients may
receive payments from third party payors.

Full text of the rule proposed for repeal may be found in the New
Jersey Administrative Code at N.J.A.C. 10:49-6.4 and 6.6.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 10:49-6.1, 6.2, 6.3, 6.5
and 6.8, as amended in the New Jersey Register.

Full text of the proposed amendment to the readoption follows
(additions indicated in boldface thus; deletions indicated in
brackets [thus]).

10:49-6.7 Contracts with county welfare [boards] agencies

Payment is made to county welfare [boards] agencies for
investigating and determining whether applicants qualify for
benefits under the Medical Assistance and Health Services Act. [is
limited to payments for investigations made to determine the
eligibility of an individual who chooses not to receive a money grant
from the county, but rather, makes application solely and
exclusively for the purpose of receiving medical assistance under
the aforesaid Act.]

NEW JERSEY REGISTER, MONDAY, JULY 5, 1983

LAW AND PUBLIC SAFETY

LAW AND PUBLIC SAFETY
(a)

BOARD OF PROFESSIONAL ENGINEERS
AND LAND SURVEYORS

Examination Fees

Proposed Readoption: N.J.A.C. 13:40-6

Authorized By: New Jersey Board of Professional Engineers
and Land Surveyors, Edward A. Taratko, Jr.,
President.

Authority: N.J.S.A. 45:1-3.2.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Ruth Weisman, Executive Secretary

State Board of Professional Engineers and

Land Surveyors

1100 Raymond Boulevard, Room 319

Newark, NJ 07102
The Board of Professional Engineers and Land Surveyors thereafter
may adopt this proposal without further notice (see: N.J.A.C. 1:30-
3.5). Pursuant to Executive Order No. 66(1978), these rules would
otherwise expire on June 9, 1983. The readoption of these rules
becomes effective upon acceptance for filing by the Office of
Administrative Law of a notice of their readoption.

This proposal is known as PRN 1983-330.

The agency proposal follows:

Summary

In accordance with the “sunset” and other provisions of
Executive Order No. 66(1978), the State Board of Professional
Engineers and Land Surveyors proposes to readopt N.J.A.C.
13:40-6 concerning application, examination and reexamination,
and licensing fees. The rules were first adopted in June, 1978 and
amended in September 1980 to repeal the section dealing with the
fee for transmittal of grades or certification. The rules were
amended again in January 1983 and April 1983 to increase fees due
to increased costs. The proposed readoption does not include any
changes in the current text. This rule complies with N.J.S.A. 45:1-
3.2 and is necessary to defray the expenses of the Board in the
processing of applications for licensure and in administration of
examinations required by N.J.S.A. 45:8-35.

Social Impact

The proposed readoption is expected to have no new or additional
social impact since these fees are currently being paid by applicants
for licensure and by licensees who are graduates of engineering
schools or colleges with engineering related degrees or persons with
sufficient field experience to sit for examination as land surveyors.
The fees which are generated cover the cost of administering the
examinations and keeping licenses current without generating any
profit to the agency in accordance with N.J.S. A. 45:1-3.2.

The licensing of professional engineers and land surveyors help
assure that the public will receive competent services in these fields
which integrally affect public safety.

Economic Impact

The proposed readoption will have no increased economic
impact on applicants for licensure and licensees since the fees
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established by this subchapter already apply and the proposed
readoption contains no proposed amendments. Revenues generated
by such fees amounted to approximately $275,000 in the 1982 fiscal
year.

Full text of the proposed readoption appears in the New Jersey
Administrative Code at N.J.A.C. 13:40-6, as amended in the New
Jersey Register.

(a)
DIVISION OF CRIMINAL JUSTICE

Arson Investigators
Training Requirements

Proposed New Rule: N.J.A.C. 13:76

Authorized By: Donald R. Belsole, Director, Division of
Criminal Justice.
Authority: N.J.S.A. 40A:14-7.1 and 52:17B-97 et seq.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Donald R. Belsole, Director

Division of Criminal Justice

Richard J. Hughes Justice Complex

25 Market Street

CNO085

Trenton, NJ 08625
The Division of Criminal Justice thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice of
adoption.

This proposal is known as PRN 1983-329.

The agency proposal follows:

Summary

In accordance with the provisions of Executive Directive No. 83-
1, the Director of the Division of Criminal Justice, pursuant to the
general authority of N.J.S.A. 52:17B-97 et seq., and the specific
authority of N.J.S.A. 40A:14-7.1, proposes to adopt training
requirements and certification procedures for any paid member of
a paid or part-paid municipal fire department or force, assigned full
time to an arson investigation unit, with the same powers and
authority of police officers, within the municipality, while engaged
in the actual performance of arson investigation duties.

Social Impact

The proposed rule is designed to assist the Director of the
Division of Criminal Justice in executing his statutory
responsibility concerning the training of municipal arson
investigators appointed pursuant to the authority provided in
N.J.S.A. 40A:14-7.1. The purpose of the rule is to allow for the
implementation of the provisions of N.J.S.A. 40A:14-7.1 while
ensuring that the required training to become proficient in arson
investigation is accomplished, hence, advancing efficient law
enforcement.

Economic Impact
The adoption of this rule will not impose any significant
economic impact upon the State. There will be an economic impact
upon those municipalities who choose to assign individuals to an
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arson investigation unit pursuant to N.J.S.A. 40A:14-7.1. This will
include municipal responsibility for the costs and expenses for
enrollment and attendance in all the required prerequisite and
continued in-service training.

Full text of the proposed new rule follows.
SUBTITLE L. DIVISION OF CRIMINAL JUSTICE

CHAPTER 76
ARSON INVESTIGATORS: TRAINING
REQUIREMENTS

SUBCHAPTER 1. GENERAL PROVISIONS

13:76-1.1  Authority

Unless otherwise expressly noted, all provisions of this Chapter
76 were adopted by the Division of Criminal Justice pursuant to
authority delegated at N.J.S.A. 40A:14-7.1, N.J.S.A. 52:17B-97
et seq. and Attorney General Executive Directive No. 83-1, and
were filed and became effective upon publication in the New Jersey
Register.

13:76-1.2  Foreword

Executive Directive No. 83-1, signed by Attorney General Irwin
I. Kimmelman on March 9, 1983, designates the Director of the
Division of Criminal Justice as the responsible official on behalf of
the Department of Law and Public Safety for implementing the
provisions of N.J.S.A. 40A:14-7.1.

Pursuant to the provisions of N.JL.S.A. 40A:14-7.1 the
Department of Law and Public Safety, Division of Criminal Justice
and Police Training Commission must promulgate training
requirements for arson investigators.

In accordance with the fourth paragraph of Executive Directive
No. 83-1, the Director of the Division of Criminal Justice has
established the following rules, regulations and procedures
necessary and appropriate to implement the provisions of the
Directive.

13:76-1.3  Applicability

The provisions of this Chapter 76, promulgated by the Director
of the Division of Criminal Justice, shall apply to all municipalities
that assign full time to an arson investigation unit, any paid member
of a paid or part-paid fire department or force with the same powers
and authority of police officers, within the municipality, while
engaged in the actual performance of arson investigation duties.

13:76-1.4  Definitions

The following words and terms, when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise:

“Arson Investigator” means any paid member of a paid or part-
paid municipal fire department or force, assigned full-time to an
arson investigation unit who has received a certification in
accordance with these provisions.

“Basic Police Course for Arson Investigators” means the
curriculum prescribed by the Police Training Commission,
Department of Law and Public Safety, as an appropriate course of
training for arson investigators.

“Basic Arson Investigation Course” means the curriculum
prescribed and sponsored by the Training Section, Division of
Criminal Justice, Department of Law and Public Safety, as an
appropriate arson investigation course.

“In-Service Training” means the curricula prescribed and
sponsored by the Training Section, Division of Criminal Justice,
Department of Law and Public Safety, to provide selected advanced
arson investigation training as may be deemed necessary.

“Equivalent Course” means a course of instruction recognized by
the Police Training Commission as being acceptable in lieu of the
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Basic Police Course for Arson Investigators, or a course of
instruction recognized by the Training Section, Division of
Criminal Justice, as being acceptable in lieu of the Basic Arson
Investigation Course or In-Service Training.

“Certification” means a written document issued by the Director
of the Division of Criminal Justice acknowledging that an
individual has complied with the prerequisite training provisions for
Arson Investigators.

SUBCHAPTER 2. CREATION AND ESTABLISHMENT
OF ARSON INVESTIGATION
UNITS

13:76-2.1  Notification requirements

(a) The Director of the Division of Criminal Justice shall be
notified whenever a municipality contemplates the creation of a
paid or part-paid fire department or force for the purpose of
establishing, by ordinance, an arson investigation unit pursuant to
N.J.S.A. 40A:14-7.1, or contemplates the creation, by ordinance,
of an arson investigation unit, pursuant to N.J.S.A. 40A:14-7.1,
within an already existing paid or part-paid fire department or force.

(b) The governing body of any municipality shall notify in writing,
the County Prosecutor of the county in which the municipality is
located as to the contemplated creation and establishment of such
entities as described in (a) above, and when applicable will report:

1. The source of funding for the proposed paid or part-paid fire
department or force, or the proposed arson investigation unit, or
both;

2. The number of paid members of the proposed arson
investigation unit;

3. The organizational structure and proposed membership, by
name and title, of the arson investigation unit; and

4. Any previous, current or proposed training programs completed
or anticipated to be completed by the proposed members of the
arson investigation unit.

(c) Upon receipt of this written notification, the County Prosecutor
shall review the notification document and if appropriate, under
separate correspondence, shall provide any commentary with
regard to the content of the notification. The County Prosecutor
shall forthwith forward both the municipality’s written notification
and any commentary to the Director, Division of Criminal Justice,
25 Market Street, CN 085, Trenton, New Jersey 08625.

SUBCHAPTER 3. PREREQUISITE TRAINING
REQUIREMENTS

13:76-3.1  Prerequisite requirements

(a) Prior to assignment to an arson investigation unit, an individual
must first have successfully completed:

1. The Basic Police Course for Arson Investigators, or an
Equivalent Course; and

2. The Basic Arson Investigation Course, or an Equivalent
Course.

13:76-3.2  Certification procedures

(a) Upon successful completion of the prerequisite training
requirements, a proposed member of an arson investigation unit
shall be eligible for application for certification.

(b) The governing body of any municipality shall apply in writing,
through the County Prosecutor of the county in which the
municipality is located for the certification of a proposed member
of a paid or part-paid fire department or force as an Arson
Investigator, by affirming the date, location and evidence of
successful completion of:

1. The Basic Police Course for Arson Investigators, or an
Equivalent Course; and

2.The Basic Arson Investigation Course, or an Equivalent
Course.

(c) Upon receipt of this written application, the County Prosecutor
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shall review the application and if appropriate, under separate
correspondence, shall provide any commentary with regard to the
content of the application. The County Prosecutor shall forthwith
forward both the municipality’s application and any commentary to
the Director, Division of Criminal Justice, 25 Market Street, CN
085, Trenton, New Jersey 08625.

(d) Individuals approved for certification shall be notified, in
writing, by the Director of the Division of Criminal Justice, through
their County Prosecutor and municipal governing body.

(e) Initial certification shall be for the period prescribed on the
written approval certificate and shall be renewable annually
contingent upon successful completion of prescribed In-Service
Training requirements.

SUBCHAPTER 4. IN-SERVICE TRAINING PROGRAMS

13:76-4.1  In-service training requirements

(a) All certified Arson Investigators shall be required to attend
selected Division of Criminal Justice sponsored In-Service Training
Programs or approved Equivalent Course(s).

(b) The Division of Criminal Justice annually will review
available In-Service Training Programs and announce those courses
authorized for attendance by Arson Investigators which will fulfill
the annual In-Service Training requirement.

13:76-4.2  Certification renewal procedures

(a) Upon successful completion of the annual In-Service Training
requirements, the certified Arson Investigator shall be eligible to
renew certification.

(b) The governing body of any municipality shall apply, in
writing, through the County Prosecutor of the county in which the
municipality is located for the renewed certification of a certified
Arson Investigator, by affirming the date, location and evidence of
successful completion of required In-Service Training or
Equivalent Course(s).

(c) Upon receipt of this written application, the County Prosecutor
shall review the application and if appropriate, under separate
correspondence, shall provide any commentary with regard to the
content of the application. The County Prosecutor shall forthwith
forward both the municipality’s application and any commentary to
the Director, Division of Criminal Justice, 25 Market Street, CN
085, Trenton, New Jersey 08625.

(d) Individuals approved for renewed certification will be notified,
in writing, by the Director of the Division of Criminal Justice,
through their County Prosecutor and municipal governing body.

(e) Renewed certification shall be for the period prescribed on the
written approval certificate and shall continue to be renewable
annually, contingent upon successful completion of prescribed In-
Service Training requirements.

SUBCHAPTER 5. COSTS AND EXPENSES

13:76-5.1  Municipal costs and expenses

The municipality having created and established an arson
investigation unit shall be responsible for all costs and expenses for
the enrollment and attendance of their personnel in the Basic Police
Course for Arson Investigators, the Basic Arson Investigation
Course and any In-Service Training.

SUBCHAPTER 6. TERMINATION OF DUTY AS
AN ARSON INVESTIGATOR

13:76-6.1 Notification requirements
(a) The Director of the Division of Criminal Justice shall be
notified whenever a municipality, having established an arson
investigation unit, terminates the assignment of any member, of a
paid or part-paid fire department or force, as an Arson Investigator.
(b) The governing body of any municipality, shall notify, in
writing, the County Prosecutor of the county in which the
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municipality is located as to the termination of the assignment of
an Arson Investigator, and when applicable will report:

1. The name of the arson investigator;

2. The date of termination; and

3. The reason for termination.

(c) Upon receipt of this written notification, the County Prosecutor
shall review the notification document and if appropriate, under
separate correspondence, shall provide any commentary with
regard to the content of the notification. The County Prosecutor
shall forthwith forward both the municipality’s written notification
and any commentary to the Director, Division of Criminal Justice,
25 Market Street, CN 085, Trenton, New Jersey 08625.

TRANSPORTATION
(a)

TRANSPORTATION OPERATIONS

Restricted Parking and Stopping
Routes US 30 and 94

Proposed Amendments: N.J.A.C. 16:28A-1.21
and 1.45

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1, 39:4-
139 and 39:4-199.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers

Administrative Practice Officer

Department of Transportation

1035 Parkway Avenue

Trenton, NJ 08625
The Department of Transportation thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register of a
notice of adoption.

This proposal is known as PRN 1983-315.

The agency proposal follows:

Summary

The proposal will establish ““no parking” zones along Route US
30 in the City of Absecon, Atlantic County and Route 94 in the
Township of Hardyston, Sussex County respectively, for the safe
and efficient flow of traffic along the highway system. Based upon
requests made by municipal officials of the City of Absecon and the
Township of Hardyston, engineering studies were conducted by the
Traffic Engineering Bureau of the Department of Transportation.
The engineering studies found that the establishment of “no
parking” zones along Routes 30 and 94 were warranted. The
Department therefore proposes to amend N.J.A.C. 16:28A-1.21
and 1.45 in accordance with the requests of the local officials.
Appropriate signs will be erected to advise the motoring public.

Social Impact

The proposal will restrict parking along Routes 30 and 94 and in
the areas designated in the rule for the safe and efficient flow of
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traffic and the enhancement of the safety of the populace in Atlantic
and Sussex Counties.

Economic Impact
The Department will incur direct and indirect costs for its
workforce for mileage, personnel and equipment requirements.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

16:28A-1.21  Route US 30

(a) (Nochange.)

(b) The certain parts of State highway Route US 30 described
[herein below] in this section shall be [and hereby are] designated
and established as “no parking” zones where parking is prohibited
at all times. [and in] In accordance with the provisions of N.J.S. A.
39:4-199 permission is [hereby] granted to erect appropriate signs
at the following established bus stops:

1. (Nochange).

2. Eastbound on the southerly side thereof in the City of
Absecon, Atlantic County at:

i. Station Avenue (nearside) beginning at the westerly curb
line of Station Avenue and extending 105 feet westerly
therefrom.

16:28A-1.45 Route 94

(a) The certain parts of State highway Route 94 described [herein
below] in this section shall be [hereby are] designated and
established as “no parking” zones where stopping or standing is
prohibited at all times except as provided in N.J.S. A. 39:4-139.

1. (Nochange.)

2. No stopping or standing in the Township of Hardyston, Sussex
County along both sides [of Route 94 from the Sparta Township —
Hardyston Township corporate line to North Church Road.] for the
entire corporate line in the Township of Hardyston.

3.-4.(Nochange.)

(b)
FISCAL MANAGEMENT
Contract Administration
Proposed Readoption: N.J.A.C. 16:65

Authorized By: John P. Sheridan, Jr., Commissioner,
Department of Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:2-1, 14A:1-1
et seq. and 14:15-2.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers

Administrative Practice Officer

Department of Transportation

1035 Parkway Avenue

Trenton, NJ 08625
The Department of Transportation thereafter may adopt this
proposal without further notice (see: N.J.A.C. 1:30-3.5). Pursuant
to Executive Order No. 66(1978), these rules expired on May 22,
1983. The readoption of these rules becomes effective upon
acceptance for filing by the Office of Administrative Law of the
notice of their readoption.

This proposal is known as PRN 1983-314.

The agency proposal follows:
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Summary

In acordance with the “sunset” and other provisions of Executive
Order 66(1978), the Department of Transportation proposes to
readopt N.J.A.C. 16:65 concerning Contract Administration
including the requirements for contractors. These rules were
originally filed and became effective on May 22, 1978.

The rules provide criteria to be complied with by contractors/
corporations in the contractural agreements with the Department
regarding the bidding process in accordance with funding from
State, Local and Federal Governments. Additionally, these rules
provide necessary guidelines to be complied with as specified by
statutory requirements. These rules have provided an efficient and
effective mechanism for the processing of contracts, the collection
of fees and the preclusion of corporate reorganizations by
contractors/corporations without following proper guidelines.

N.J.A.C. 16:65 is summarized as follows:

SUBCHAPTER 1, CLASSIFICATION OF CONTRACTORS
outlines the standards and prerequisites for the classification of
contractors and prospective bidders and compliance with N.J.S A.
18:25-1 pertaining to standards designed to advance equal
employment opportunity.

SUBCHAPTER 2, DISTRIBUTION OF STANDARD
SPECIFICATIONS provides the method for the distribution of
standard specifications.

SUBCHAPTER 3, DISTRIBUTION AND SALE OF
CONSTRUCTION  PLANS AND  SUPPLEMENTARY
SPECIFICATIONS entails the distribution of and establish fees to
be charged for the sale of plans and supplementary specifications.

SUBCHAPTER 4, ADVERTISING FOR BIDS outlines the
specific method utilized in the advertising of Departmental Bids.

SUBCHAPTER 5, RECEIPTS OF BIDS prescribes the process
to be followed when bids are received after being advertised.

SUBCHAPTER 6, CONTRACTS establishes the award of the
contracts, its preparation, execution and distribution to the
contractor who has been selected to perform the project.

SUBCHAPTER 7, DEFERRED PAYMENTS TO
CONTRACTORS FOR MATERIALS SUPPLIED AND WORK
PERFORMED IN THE CONSTRUCTION OF STATE
HIGHWAYS AND RELATED PROJECTS outlines the method of
payment to contractors as the work progresses until completion;
bond requirements for contractors; action required in cases of
defauit and payment of service charges.

SUBCHAPTER 8, DEBARMENT SUSPENSION AND
DISQUALIFICATION OF A PERSON(S), establishes causes for
debarment, conditions affecting the debarment of a person(s);
procedures, period of debarment, and scope of debarment affecting
the debarment of a person(s); causes, conditions and procedures
suspending a person(s) and the effect of contracting with the State.

SUBCHAPTER 9, CORPORATE REORGANIZATION OF
CONTRACTORS (which can be found at 13 N.J.R. 524(a) and 13
N.J.R. 779(c)) establishes procedures and guidelines to be followed
by contractors/corporations who effect any change in corporate
structure vehicle under contract with the Department.

The Department finds these rules adequate and required for the
efficient operation of the Contractual Agreements and the provision
of N.J.S.A. 14A:1-1etseq.

Social Impact

The rules impact on contractors/corporations performing
contractual agreements with the Department, in that they stipulate
procedures and guidelines to be followed in the efficient operation
of the administration of contracts. Additionally, these rules
establish public confidence in State government’s ability to ensure
that the public’s interest in awarding public contracts is adequately
protected.

Economic Impact
The Department will incur direct and indirect costs for its
personnel and equipment requirements for the collection of fees
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required for plans and specifications in the bidding process.
Additionally, this rule will impact on the Office of the Secretary of
State for collection of fees to be paid by the contractor/corporation
asstipulated inN.J.S.A. 14A:15-2.

Full text of the proposed readoption appears in the New Jersey
Administrative Code at N.J.A.C. 16:65, as supplemented by the
New Jersey Register.

TREASURY-TAXATION

(a)
DIVISION OF TAXATION
Business Personal Property

Proposed Readoption: N.J.A.C. 18:9

Authorized By: John R. Baldwin, Acting Director, Division
of Taxation.
Authority: N.J.S.A. 54:11A-19.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

West State and Willow Streets

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal without
further notice (see N.J.A.C. 1:30-3.5). Pursuant to Executive
Order No. 66(1978), these rules would otherwise expire on
September 12, 1983. The readoption of these rules becomes
effective upon acceptance for filing by the Office of Administrative
Law of the notice of their readoption.

This proposal is known as PRN 1983-321.

The agency proposal follows:

Summary

In 1966, the Business Personal Property Tax Act (P.L. 1966,
c.136; N.J.S.A. 54:11A-a et seq.), was enacted as part of the
program recommended by the Governor’s Committee on Local
Property Taxation (Report—December, 1965).

This program was designed to provide replacement tax revenues
for businesses as a substitute for the varied tax burdens imposed by
muncipalities in the form of local personal property taxes. Thus,
beginning in 1968, the business personal property tax became State
administered. This law was instrumental in placing New Jersey
businesses in a position comparable with New York, Pennsylvania
and Delaware, where business personal property was not taxable.

The Business Personal Property Tax Act imposes a tax upon
business personal property in use or held for use, with certain
exceptions, at the rate of $6.50 per $1,000 of original cost (1.3
percent on 50 percent of original cost).

The rules hereinafter set forth are promulgated under the
authority granted to the Director of the Division of Taxation by P.L.
1966, c. 136, Section 19;N.J.§.A. 54:11A-19.

Subsequent reference to “the law,” “the Act,” or “the Tax Act”
refers to the Business Personal Property Tax Act 1966, P.L. 1966,
c. 136;N.J.S.A. 54:11A- 1 et seq. The Business Personal Property
Tax Act is administered by the Director of the Division of Taxation,
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hereinafter referred to as the Director, in the Department of the
Treasury.

On September 13, 1978, the Division adopted rules (N.J.A.C.
18:9) which exempt from tax any business personal property that
was acquired on or after January 1, 1977. Pursuant to the provisions
of Executive Order 66(1978), these rules are due to expire on
September 12, 1983 and are now proposed for readoption.

The Business Personal Property Tax is imposed on any
individual, trust, estate, partnership, association, company, joint
stock company or corporation which conducts a business in the
State of New Jersey. Property subject to tax includes all business
personal property purchased or brought into New Jersey before
January 1, 1977 and includes all tangible goods and chattels used
or held for use in any business not expressly exempt from taxation.
Taxpayer also includes a lessor of business personal property.
Certain business personal property which is exempt includes
inventory and goods in process, certain supplies and materials and
small tools, and personal property held for leasing. Exempt
property also includes real property and fixtures, certain motor
vehicles, certain equipment mounted on vehicles, certified vessels,
property of utilities, certain farming equipment, personal property
of life insurance and nonprofit corporations exempt from tax,
certain aircraft, cemetery property, personal property of an
unincorporated financial business, personal property of a limited
dividend housing corporation and certain pollution equipment.

The rate of tax is 1.3 percent of taxable value which taxable value
is 50 percent of original cost; in other words, $0.65 per $100.00.

Tax deductions include a veteran or veteran’s widow who had not
used his $50.00 deduction against real property tax.

Returns are made on form BPT-1 which must be filed in February
and September on property held on the preceding October 1. A two
month extension is possible and returns are secret. Claims for
refund are governed by the same rules as other State tax refunds.
The director may assess taxes when taxpayers have omitted taxable
business personal property. Penalty and interest payments are the
same as under the State Tax Uniform Procedure Law, as well as
protests and appeals and statutory criminal rules regarding
fraudulent filing, failure to file and rights of appeal.

A bulk sale notice must be filed with the Division whenever there
is a bulk sale of a substantial part or all of taxpayer’s business.

Social Impact

The Business Personal Property Tax rules were enacted to
provide taxpayers and their attorneys and accountants guidance and
assistance in the administration of the New Jersey Business
Personal Property Tax Act N.J.S.A. 54:11A-1 et seq. These rules
were intended as guidelines to assist taxpayers in their preparation
of form BPT-1.

Banking corporation taxpayers were required to file Business
Personal Property Tax Returns with payments on or before
February 15, 1976 and on or before February 15 of each year
thereafter. Due to Chapter 170, Laws of 1975 there was some
impact on the banking corporations and their customers by
requiring them to file this return. As a group, the banks were added
to the taxpayers of other businesses who were also required to file
this return. That same amendment in 1975 notified the entity subject
to the tax that the interest and penalties were to be assessed pursuant
to the State Tax Uniform Procedure Law, N.J.S.A. 54:48-1 et seq.
The uniformity of all penalty and interest made it easier for all types
of taxpayers because the general interest and penalty provisions of
most State taxes administered by this Division had the same penalty
and interest requirements. The public benefited as well as the
taxpayer when the phasing out of the business personal property tax
began pursuant to Chapter 397, Laws of 1981 which amended
N.J.S.A. 54:11A-3.1. This amendment specifically exempted
machinery or equipment brought into the State on or after January
1, 1977, since taxpayers who purchased any machinery or
equipment on or after January 1, 1977, knew that such property
would not be subject to assessment and taxation. Thus, business and
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industry is obtaining a business tax benefit knowing that if they
purchase new machinery and equipment such property could not be
subject to business personal property tax and in many cases, such
property was also exempt from the sales and use tax. New Jersey
pursues a business climate that would induce businesses to come
into New Jersey and provide jobs.

Owners of businesses pay a business personal property tax which
is usually less than other State taxes. The State benefits from the
revenues so collected.

Economic Impact

The 1981 amendment did result in the collection of less business
personal property tax as a part of New Jersey State revenue but at
the same time the business community and the people of the State
may have made new purchases of business property with the
amounts saved by not having to pay business personal property tax
and in some instances no sales tax on said new purchases. The
amount of dollars saved can not be estimated. The Annual Report
of the Division of Taxation and the Department of the Treasury for
the fiscal year ended June 30, 1982 shows business personal
property tax collections of $58,438,198 whereas the business
personal property taxes paid for the fiscal year ended June 30, 1981
was $64,531,000.

These revenues are deposited in the State treasury for general
State use.

Full text of the readoption may be found in the New Jersey
Administrative Code at N.J.A.C. 18:9.

(a)
DIVISION OF TAXATION
Local Property Tax

Proposed Readoption: N.J.A.C. 18:12,
18:12A, 18:14-18:17

Authorized By: John R. Baldwin, Acting Director, Division
of Taxation.

Authority: N.J.S.A. 54:1-35.1, et seq., 54:4-26; 54:4-
23.21; 54:4-8.19; 54:4-8.47; 54:3-21.5; 54:50-1, et
seq.; 54:4-3.80; 54:4-1, et seq.; 54:3-14; 54:4-8.40, et
seq.; 54:4-23.1, et seq.; and P.L. 1968, c.49, sec. 7.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Samuel Temkin, Superintendent

Local Property and Public

Utility Branch

Division of Taxation

West State and Willow Streets

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal without
further notice (see: N.J.A.C. 1:30-3.5). Pursuant to Executive
Order N.J.A.C. 18:12 would otherwise expire on August 15, 1983,
18:12A on September 15, 1983; 18:14 on November 2, 1986; and
18:15, 16 and 17 on March 7, 1984, The readoption of these rules
becomes effective upon acceptance for filing by the Office of
Administrative Law of a notice of their readoption.

This proposal is known as PRN 1983-334.

The agency proposal follows:
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Summary

The local property tax is measured by property values and is
apportioned among taxpayers according to the assessed value of
taxable property owned by each taxpayer. The tax applies to real
estate and tangible personal property of telephone, telegraph and
messenger systems companies.

The property tax is a local tax assessed and collected by
municipalities for the support of municipal and county governments
and local school districts. No part of it is used for support of State
government.

The amount of local property tax is determined each year, in each
municipality, to supply whatever revenue is required to meet
budgeted expenditures not covered by monies available from all
other sources. School districts and counties notify municipalities of
their property tax requirements. Municipalities add their own
requirements and levy taxes to raise the entire amount. As aresidual
local tax, the total property tax is determined by local budgets and
not by property valuations or tax rates.

All taxable property is assessed (valued for taxation) by local
assessors in each municipality. Assessments are expressed in terms
of “taxable value,” which is that percentage of “true value” (not
lower than 20 percent or higher than 100 percent in multiples of 10)
established by each county board of taxation, except for qualified
farmland, which is specially valued.

It may be said that the property tax originated in 1670 with a levy
of one-half penny per acre of land to support the central
government. Through the middle of the 19th century property taxes
were levied upon real estate and upon certain personal property at
arbitrary rates within certain limits called “certainties.” In 1851 the
concepts of a general property tax and uniform assessments
according to actual value were developed (Public Laws 1851,
p-273).

For almost a century following the 1851 legislation a continuing
effort was made to accomplish uniform taxation under a general
property tax. In 1875 a constitutional amendment provided that
“property shall be assessed for taxes under general laws and by
uniform rules according to its value” (Article IV, Section VII,
Paragraph 12). Courts held that the 1875 amendment permitted
classification of property for tax purposes and also exemption of
certain classes from taxation, or the substitution of other kinds of
tax “in lieu.” Thus began a long period of erosion of the “general
property tax” concept. In 1884 a State Board of Assessors was
created and given responsibility for assessment of railroad and canal
property, thus setting the pattern for State assessment of certain
classes of property.

Intangible personal property was eliminated from the “general
property tax base” in 1945 (replaced with a corporation net worth
tax). Such elimination shifted the emphasis for tax reform to
tangible personal property.

The New Jersey State Constitution adopted in 1947 provided
(Article VII, Section I) “property shall be assessed for taxation
under general law and by uniform rules. All real property assessed
and taxed locally or by the State for allotment and payment to taxing
districts shall be assessed according to the same standard of value,
except as otherwise permitted herein, and such property shall be
taxed at the general tax rate of the taxing district in which the
property is situated, for the use of such taxing district.”

This was interpreted to preclude any classification of real estate
but to leave the door open for classified taxes upon personal
property. In 1963 the Constitution was amended to permit
assessment of farm property according to its value for agricultural
use only. Chapter 51, Laws of 1960 (effective for tax year 1965)
provided for such classification and also provided other significant
modifications.

Personal property provisions of Chapter 51, Laws of 1960 were
replaced by Chapter 136, Laws of 1966. For taxes payable in 1968
and thereafter, personal property used in business (other than the
businesses of telephone, telegraph and messenger system
companies) is subject to a uniform state tax instead of the local tax.
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Non-business personal property is no longer subject to any property
tax and inventories of all businesses were excluded from property
taxation.

The 1966 law also provided for replacement of local personal
property tax revenues from four tax sources: (1) Retail Gross
Receipts Tax, (2) Corporation Business (Net Income) Tax, (3)
Business Personal Property Tax and (4) Unincorporated Business
Tax. This program was terminated (c.3, P.L.. 1977). Legislation
was passed providing for an annual appropriation of not less than
$158.7 million.

The decision in Switz v. Middletown Township, et al., 23N.J.
580 (1957), required that all taxable property be assessed at “true
value” (100 percent assessment). This was the beginning of a series
of New Jersey court decisions which have been a major factor in
development of uniform real estate tax assessment.

A long period of legislative history has developed numerous
exemptions and various special property tax treatments. These are
found principally in N.J.S.A. 54:4-3.3 and N.J.S.A. 54:4-3.6.
Generally exempt are government-owned property, and property of
religious, educational, charitable and various types of nonprofit
organizations. In addition, qualified veterans and senior citizens are
permitted tax deductions of $50.00 and $225.00 respectively.

The local property tax rate is determined each year in each
municipality by relating the total amount of tax levy to the total of
all assessed valuations taxable. Expressed in $1.00 per $100.00 of
taxable assessed value, the tax rate is a multiplier for use in
determining the amount of tax levied upon each property. The
average rate for the State is $3.78.

Article VIII, Section 1, Paragraph 4 of the New Jersey
Constitution authorizes the Legislature to grant a deduction from
taxation with respect to the dwelling house of any citizen and
resident of New Jersey at the age of 65 or over, having an income
not in excess of $5,000 per year. The constitutional provision reads
as follows:

“The Legislature may, from time to time, enact laws
granting an annual deduction from the amount of any
tax bill for taxes on the real property of any citizen and
resident of this State of the age of 65 or more years
residing in a dwelling house owned by him which is
a constituent part of such real property, but no such
deduction shali be in excess of $80 and such deduction
shall be restricted to owners having an income not in
excess of $5,000 per year. Any such deduction when
so granted by law shall be granted so that it will not
be in addition to any other deduction or exemption to
which the said citizen and resident may be entitled.”

Implementing legislation, (P.L. 1963, c.172), was enacted on
December 16, 1963 establishing in greater detail the prerequisites
for obtaining the deduction and providing for the filing of an
application for deduction with the local assessor or collector.

Article VIII, Section 1, Paragraph 1(b) of the New Jersey
Constitution, as amended in 1963, authorized the Legislature to
enact laws to provide that the value of land actively devoted to
agricultural or horticultural use, shall, for local property tax
purposes, be that value which such land has for agricultural or
horticultural use. The constitutional provision reads as follows:

“The Legislature shall enact laws to provide that the
value of land, not less than five acres in area, which
is determined by the assessing office of the taxing
jurisdiction to be actively devoted to agricultural or
horticultural use and to have been so devoted for at
least the two successive years immediately preceding
the tax year in issue, shall, for local tax purposes, on
application of the owner, be that value which such
land has for agricultural or horticultural use.

Any such laws shall provide that when land which
has been valued in this manner for local tax purposes
is applied to a use other than for agriculture or
horticulture it shall be subject to additional taxes in an
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amount equal to the difference, if any, between the taxes paid
or payable on the basis of the valuation and the assessment
authorized hereunder and the taxes that would have been paid
or payable had the land been valued and assessed as
otherwise provided in this Constitution, in the current year
and in such of the tax years immediately preceding, not in
excess of two such years in which the land was valued as
herein authorized.

Such laws shall also provide for the equalization of
assessments of land valued in accordance with the provisions
hereof and for the assessment and collection of any
additional taxes levied thereupon and shall include such
other provisions as shall be necessary to carry out the
provisions of this amendment.”

Implementing legislation was enacted on May 11, 1964 when the
“Farmland Assessment Act of 1964” became effective as Chapter
48,P.L. 1964.

The legislation establishes detailed prerequisites for obtaining
assessment of farmland under the Farmland Assessment Act of
1964, provides for the filing of an application with the local assessor
and empowers the Director of the Division of Taxation, to
promulgate rules and regulations and to prescribe such forms as are
deemed necessary to implement the law.

The law also creates a State Farmland Evaluation Advisory
Committee consisting of the Director of the Division of Taxation,
the Dean of the Rutgers College of Agriculture and the Secretary
of Agriculture. The Committee is required to annually determine
and publish a range of values for each of the several classifications
of land in agricultural or horticultural use in the various areas of the
State and to make them available each year to the respective
assessors.

By enactment of P.L. 1968, c.49 (N.J.S.A. 46:15-5, et seq.)
New Jersey joined the majority of states which now impose a state
realty transfer fee. The law went into effect July 3, 1968.

On and after July 3, 1968, no county recording officer can record
any deed evidencing transfer of title to real property unless (a) the
consideration paid or to be paid therefor is recited therein and in the
acknowledgement or proof of the éxecution thereof, or (b) an
affidavit by one or more of the parties named therein or by a legal
representative declaring the consideration therefor is annexed
thereto for recording with the deed, and (c) a fee at the rate of $0.50
for each $500.00 of consideration or fractional part thereof is paid
to the county recording officer at the time the deed is offered for
recording.

By enactment of P.L.. 1975, c.176, the Realty Transfer Fee Law
was amended, effective September 1, 1975, and increased the
realty transfer fee to $1.75 for each $500.00 of consideration or
fractional part thereof, with $0.50 of the $1.75 being retained by
the county and the balance of $1.25 forwarded to the State for its
use.

For the general practitioner in realty title work, it will be helpful
to note that the New Jersey law differs in important respects from
its expired Federal counterpart.

The New lJersey fee, when applicable, must be paid as a
prerequisite for recording the deed. This is in contrast to the option,
under the Federal law, to affix the Federal Documentary Stamps at
some time subsequent to recording.

The New Jersey “consideration” base includes the amount of any
prior existing mortgage, lien or encumbrance not paid, satisfied or
removed in connection with the transfer of title. The Federal base
did not include such amount.

The law provides that the fee is imposed upon the grantor. This
language operates only to establish the liability for the fee as
between the grantor and grantee, so far as the recording officer is
concerned, he is not permitted to record the deed unless the
applicable fee is paid at the time of the presentment of the deed for
recording.

For effective and uniform administration of the realty transfer fee
law in the 21 county recording offices, it is necessary to require
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adherence, so far as possible, to the prescribed procedures and
forms. The inescapable fact is that in view of the essentially
ministerial role of the recording function, it would be unrealistic to
expect the county recording officer to render individual and
discretionary evaluation of a wide variety of individually devised
forms. Stable and familiar format is essential to minimize
confusion, delay and controversy at the recording counter. At the
same time, and because of the infinite variety of circumstances
surrounding individual transactions makes it impossible to
anticipate every specific situation, it is necessary to insure that
consummation of title transactions will not be unreasonably
obstructed. Accordingly, a deposit procedure has been provided to
facilitate prompt recording in advance of final resolution of
stubborn problems which may arise.

The Assessor Qualification and Certification Law, P.L. 1967,
c.44, followed closely the recommendations made to the Division
of Taxation in a report of the Committee to Study the Training of
Tax Assessors in New Jersey prepared in 1964 by the Director of
the Rutgers Bureau of Government Research. Enactment of this law
was the culmination of the combined efforts of State, county and
municipal tax officials over a period of many years.

The law provides for holding examinations twice a year for
certification as tax assessor. Successful applicants receive a Tax
Assessor Certificate. Until June 30, 1969 a Tax Assessor Certificate
could be obtained without examination if the assessor furnished
proof that he had satisfactorily completed certain assessor in-
service training courses and was actually serving as a tax assessor.

On and after July 1, 1971, no assessor may be appointed or
reappointed, elected or reelected as tax assessor unless he holds a
Tax Assessor Certificate, except where such assessor shall have
served continuously in office from July 1, 1967 to the date of
reappointment or reelection. The law also provides for a certified
tax assessor to acquire tenure.

Effective July 1, 1979, P.L. 1978, c.128 provides that a tax
assessor shall be appointed and not elected. Tenure rights
previously acquired by elected tax assessors prior to July 1, 1979
are unaffected.

It should be noted that, for the assessor himself,
professionalization carries with it both benefits and responsibilities.
Municipal governing bodies should recognize the right of an
assessor to be adequately compensated for his professional
responsibilities. At the same time, an assessor must recognize the
need to perform competently, diligently, and in conformity with the
professional ethics that reasonably accompany his professional
status. In observing professional ethics, the assessor must have in
mind not only the avoidance of activities which will obviously and
presently involve a conflict with his official responsibilities, but
also the probability or possibility that such a situation will develop.
Conflict of interest codes are not designed to impugn the integrity
of an official but rather to insure against the occurrence of incidents
which may bring his ethics into question.

The Assessor Qualification Law, N.J.S.A. 54:1-35.25, et seq.
is administered by the Director, Division of Taxation, Department
of the Treasury, through the Local Property and Public Utility
Branch.

In compiling data for the Table of Equalized Valuations, the State
gathers data entitled “Categories of Non-Usable Deed
Transactions”. This transaction reflects the assessed valuation ratio
and true value of real and personal property in each municipality.
The categories listed are used to eliminate sales of real property
which do not reflect market value. The study is used for many
purposes, including distribution of State school aid moneys,
apportioning costs of regional school districts, consideration by
county tax boards in apportioning costs of county government,
consideration as a legal basis for determining assessment
discrimination in the several taxing districts of this State, and for
distribution of in lieu of tax payments by the State, as well as
dispensing moneys under the Municipal Purposes Tax Assistance
Fund.
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In the preparation of the Local Property Tax List and Duplicate,
the assessors are required to formulate their tax lists in a uniform
manner so that the data may be extracted and tabulated for inclusion
in the Division’s MOD IV Tax System.

Prior to the advent of the MOD IV System, the manual treatment
of data was not dependent upon the similarity of data input. When
the system was adopted, such form is indispensable to the
compilation of this data.

Regarding home improvement exemptions, the rules were
ordered to be a joint undertaking between the Division of Taxation
and the Department of Community Affairs (N.J.S.A. 54:4-3.74)
and represent the combined thoughts of these agencies regarding the
standards, procedures and appeal processes necessary to the correct
application of the law. Changes were required following initial
adoption owing to amendments in the law. The changes notably
were designed to expand the coverage of benefits provided in order
to reap the maximum result intended in the law, for example,
rehabilitation of decaying neighborhoods.

Regarding the homestead rebate, the rules give direction to
taxing officials respecting the standards to apply when making a
determination of eligibility and, further, set forth the criteria of
eligibility for the rebate, giving notice to claimants of filing
deadlines. The enormous amount of money involved makes
procedural orderliness a prime requisite in administering this law.

The Department of Energy and the Department of Community
Affairs are involved and also have rules and guidelines regarding
exemption of solar energy heating and cooling systems. The
Division of Taxation supplies guidance to local taxing authorities
with regard to valuation and assessment techniques and procedure
for appeal.

There is a moratorium on taxation of mobile homes as real
property. This moratorium has been extended annually for the past
few years. Various problems in the uniform treatment of all mobile
homes as real property such as double taxation has led to the
moratorium.

The county board of taxation is the first “court” in determining
whether or not a local property taxpayer has been properly assessed.
Rules are necessary so that all 21 county boards provide orderly and
uniform administration.

Social Impact

Local property taxation affects all property within the State of
New Jersey and concerns all the owners, renters and users of said
property.

Since the State’s sales sample study program operation is vital
to State functions, including the homestead rebate, the data
calculation is required for school aid distribution and other uses to
which the data is put. Municipal tax officials are assisted by the
local property tax list and duplicate in providing data in a uniform
manner, which assists them for various purposes pursuant to
pertinent tax statutes. For uniformity in treatment by all 567
municipalities, the Division of Taxation provides these guidelines.
Reactions by the municipalities and the taxpayers have been most
favorable. The Table of Equalized Valuations provides guidelines
to local assessors and county tax boards. The Table also assists the
State Commissioner of Education in making the distribution of
State school aid. Preparation of the exempt property tax list assists
the 567 taxing districts to treat alike all property subject to
exemption. Equality in taxation or exemption is always a
constitutional enhancement. Lately, all taxpayers would like that
the assessed value and rate of tax be close to the market values so
that each taxpayer in a municipality pays on true value. That is why,
when necessary, each municipality conducts revaluations by
appraisal firms, usually out-of-state, and these rules make for more
social acceptance of the results of these revaluations. If a taxpayer
feels that he is overassessed, the rules regarding property tax
appeals make such appeals to the county boards of taxation uniform
state-wide, so taxpayers can exercise their constitutional rights.

The home improvement exemption allows people with low
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incomes and moderate incomes to make home improvements and
is beneficial to the public welfare of the State as a whole. Upgrading
housing reduces the possibility of declining areas leading to
blighted areas. The social benefit of homestead rebates is
appreciated by the taxpayers, individually and collectively when
payment is received each July. Solar energy heating and cooling
provides the citizens of New Jersey a more comfortable place to live
and work and this modern method is desirable when economically
fcasible. In order that the taxation of mobile homes be socially
acceptable, a moratorium is provided so that there is a transitional
period before the taxing of a mobile home as real property. In order
that the county boards can properly administer appeals from the
municipal assessor’s assessment on real property, the Division
prescribes the rules which have a social benefit in equality an
efficiency in processing appeals.

In order to benefit people when they become senior citizens and
have a lesser income, they, as well as the community, benefit from
a deduction based on age since they will not have to abandon the
ownership of the residences they have occupied for years.

New Jersey has always been thought of as a garden state and in
order to preserve farmland rules on farmland assessments keep in
New Jersey farmers who produce the food we all need.

In order to obtain a sales ratio for formulas used by the State in
determining educational aid to municipalities, a realty transfer fee
necessarily was imposed to lead to a method of calculation of State
aid and other tax formulas for distribution and other purposes. The
fee is not excessive and therefore is socially acceptable.

Economic Impact

The use of the average assessed value to true value of real estate
in each of the 567 taxing districts is needed and benefits
economically the people of New Jersey when the result is the Table
of Equalized Valuations so that distributions of moneys are made
back to the residents in proportion to their proportional tax
revenues. Those communities which pay more receive more in aid
distributed by the State to municipalities. This is particularly true
for school aid. The State Commissioner of Education uses this
Table in the calculation of the State school aid distributions.
Savings result at the State level whereby use of the symbols permit
the entry of coding to indicate taxpayers receiving basic rebates,
veterans deductions, senior citizens deductions, and other areas
which require reimbursement by the State. Thus, duplicity of
payment can be avoided. All this leads to 126 editing and checking
features. Ongoing statistical studies relating to exempt property
assist the lawmakers, the governor and his administration when the
exempt property list is prepared. Orderly administration is
economic administration. Some municipalities having more
exempt property receive an economic burden and the legislators
sometimes provide them monies in licu of taxes in the form of State
distributions.

If extensions for property tax appeals were not possible, there
would be an economic tax burden because individual taxpayers
would be challenging the constitutionality of taxing rules.

There is always economic benefit to an area where home
improvements are made. Such improvements assist everyone in
every economic strata of the State. More jobs are provided for the
construction industry thus lessening unemployment and welfare
benefits payments.

Each July each owner of his own principal residence receives a
rebate from the State of taxes levied at the municipal level.

Eventually solar energy will be less costly than energy created
by fossil fuels.

The Court has mandated taxation of mobile homes as real
property. Without a moratorium some taxing districts may suffer
aloss of revenue now realized from the imposition of fees on trailers
and mobile homes. The moratorium assists the mobile home owners
who have been subjected to a sales tax and are spared double
taxation for the extent of the moratorium.

Each municipality and its homeowners are benefitted by 21
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county boards of taxation rather than by 567 municipal tax boards.
This is beneficial especially to property owners who own more than
one piece of property within the county.

Although senior citizen deductions may lead to some economic
burden on other homeowners in each taxing district, inability to pay
taxes by senior citizens would lead to abandonment of property,
foreclosures or blighted areas. Also, perhaps this deduction is
preventing some senior citizens from seeking welfare payments,
food stamps, or other public assistance.

Taxes administered by the municipalities after senior citizens and
veterans deductions total $4,495,400,000.

Farmland property receives favorable assessment due to the need
for the products produced by each farm. The general public’s being
able to obtain farm products locally is an economic benefit.
Financial tax savings features are in the rules if farmland were to
be put on the market for residential or commercial development.
Thus the taxpayers paying a higher rate are protected.

An indirect benefit of the realty transfer fee payment is the use
to which the records are made by the State Division of Taxation
when distribution formulas and other data are the result of knowing
at what price residential, commercial or industrial property was
sold.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 18:12 through 18:17, as
amended in the New Jersey Register.

(a)
DIVISION OF TAXATION

Sales and Use Tax

Proposed Readoption: N.J.A.C. 18:24

Authorized By: John R. Baldwin, Acting Director, Division
of Taxation.
Authority: N.J.S.A. 54:32B-24.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

West State and Willow Streets

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal without
further notice (see: N.J.A.C. 1:30-3.5). Pursuant to Executive
Order No 66(1978), these rules would otherwise expire on August
15, 1983. The readoption of these rules becomes effective upon
acceptance for filing by the Office of Administrative Law of the
notice of their readoption.

This proposal is known as PRN 1983-333.

The agency proposal follows:

Summary

The Sales and Use Tax Act (P.L. 1966, ¢c. 30; N.J.S.A. 54:32B-1
et seq.), was enacted on April 27, 1966, and became effective on
July 1, 1966.

This tax was adopted as a substitute broad based tax when a State
income tax bill, expected to pass as a part of a reorganization of
the New Jersey tax structure in 1966, failed of passage in the
Legislature. The Sales and Use Tax Act was put together in about
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six weeks, was signed on April 27, and became effective on July
1, 1966.

The regulations hereinafter set forth are promulgated under the
authority granted to the Director of the Division of Taxationby P.L.
1966, c. 30, Section 24; N.J.S.A. 54:32B-24.

The Sales and Use Tax Act, like most of the New Jersey tax acts,
is made subject to the State Tax Uniform Procedure Law, N.J.S.A.
54:48-1 et seq., by N.J.S.A. 54:32B-28. The Uniform Procedure
Law establishes standard procedures for interest and penalties. It
applies to taxpayers under the Sales and Use Tax Act, unless it is
in specific conflict with it.

Subsequent reference to “the law,” “the Act,” or “the Tax Act”
refers to the Sales and Use Tax Act of 1966, P.L. 1966, c.30;
N.J.S.A. 54:32A-1 et seq. The Sales and Use Tax Act is
administered by the Director of the Division of Taxation,
hereinafter referred to as the Director, in the Department of the
Treasury.

The rate of tax was set at 3 percent when the Act became effective
July 1, 1966. C. 7, P.L. 1970 increased the rate to 5 percent
effective March 1, 1970. C. 227, P.L. 1982, increased the tax rate
to 6 percent effective January 3, 1983. This Act contained
transitional provisions relating to the increased rate.

There are many exemptions, chief of which are food, clothing,
production machinery, cigarettes otherwise taxed, casual sales,
motor fuels, real estate sales, professional and personal services and
utilities. To these exemptions, c. 227, P.L. 1982, added household
soaps and disposable paper products and over-the-counter drugs to
take effect July 1, 1983.

The following summarizes the text of the chapter:

Subchapter 1 enumerates all of the sales tax certificates by
number, etc.

Subchapter 2 lists what records are required to be kept by the
vendor under the Sales and Use Tax Act.

Subchapter 3 deals with room occupancy, particularly related to
hotels and apartments, boarding houses, etc.

Subchapter 4 deals with the taxation and exemption of tangible
personal property which was bought or used in manufacturing,
processing, assembling, and refining industries. Included therein
are the exempt property and services subject to tax and exempt from
tax and a rule on record keeping.

Subchapter 5 relates to the building and construction trades.
Included are definitions, what materials and supplies used by
contractors are subject to sales tax on purchase equipment tental or
use, taxable services, how contractors’. and fabricators’/
contractors’ activities and property are taxed, what rules apply to
subcontractors, performance of contracts out-of-State, out-of-State
purchases, purchases relating to issuance and acceptance of
certificates, penalties for fraudulent issuances of exemption
certificates, and record keeping.

In Subchapter 6, clothing and footwear are treated with regard
to what is taxable and what is exempt. Included are athletic goods
and equipment, clothing and footwear for sporting activities, fur
garments and accessories that are taxable.

Subchapter 7 deals with the sales and use tax on motor vehicles
containing varying definitions, rule requiring tax payment
prerequisite to registration, the computation of tax on purchase,
allowance for trade-in value, computation problems, particularly
with out-of-state purchase by resident, what transfers of motor
vehicle title are excluded from tax, procedures, forms and
certificates, taxable services, casual sales of motor vehicles,
method of computation with regard to manufacturers, automobile
dealers, the renting and leasing of motor vehicles, issuance and
acceptance of resale and exemption certificates, rentention of
records, and taxation of mobile homes.

Subchapter 8 deals with exempt nongovernmental organizations.
Requirements are listed as to qualified organizations and
exemptions not based on nonprofit status, change in status,
application for exemption, information required, definition of
private shareholder or individual, etc.
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Subchapter 9 deals with the exemption for exempt organizations
in which case exempt organization numbers are given to qualified
organizations. Included are governmental organizations, definition
is made of exempt purposes, there are organizational tests,
operational tests, what purposes are specifically exempt,
requirement that the organization must serve the public interest,
definitions are made of “charitable,” “educational,” “scientific,”
“testing for public safety.” There are special rules for sale of meals
and rental of rooms to exempt organizations and a rule regulating
organizations carrying on trade or business.

In Subchapter 10, issuance and acceptance of exemption
certificates are dealt with. The rules deal with requirements,
responsibilities, acceptance in good faith, disclosure of proper
exemption basis, retention of certificates for inspection, and
penalty for fraudulent issuance or acceptance of resale or exemption
certificates.

Subchapter 11 deals with the obligation of the vendor to collect
the tax and to make monthly filings of returns with payments and
special cases, the making of quarterly returns and payments.

Subchapter 12 concerns the criteria for determining what sales
of food are taxable and what are exempt, which relates to food sold
for immediate consumption and food sold for later consumption.

Subchapter 13 deals with trash removal services.

Subchapter 14 deals with the taxability of hospital sales and
services.

Subchapter 15 concerns itself with the taxability of certain linen
rentals.

Subchapter 16 concerns the sales of food and drink through coin-
operated vending machines sold for more than $0.10 an item.

Subchapter 17 deals with coin-operated vending machines which
sell tangible personal property at $0.10 or less.

Subchapter 18 specifies that motor fuel sales are exempt from tax
under the Sales and Use Tax Act.

Subchapter 19 concerns personal property used directly and
exclusively in the production for sale of tangible personal property
on farms is either taxed or exempt.

Subchapter 20 deals with commercial advertising film negatives,
original production video tapes and similar materials.

Subchapter 21 sets forth accounting procedures relating to the
collection of sales tax on alcoholic beverages.

Subchapter 22 concerns taxation of sales made by floor covering
dealers.

Subchapter 23 concerns treatment of bad debts for all sales tax
matters,

Subchapter 24 deals with the sale and installation of gasoline and
service station equipment, including work performed on leased real
estate and perimeter lights.

Subchapter 25 deals with data processing taxation, including
electronic data processing.

Subchapter 26 deals with taxation or exemption of solar energy
devices or systems.

Subchapter 27 and 28 concern sales tax treatment of
transportation charges in the matter of demurrage and the sales tax
treatment of race horses respectively.

Subchapter 29 and 30 deal with the exemption of soap and paper
products and prescription and over-the-counter drugs.

Social Impact

These rules were enacted to provide taxpayers and their attorneys
and accountants with guidance and assistance in the administration
of the New Jersey Sales and Use Tax Act, N.J.S.A. 54:32B-1 et
seq. These rules were also intended as guidelines to assist taxpayers
in their preparation of various sales and use tax returns and forms.

Sales tax on the public is universal since each person purchases
or has purchases made for him by others of property or services that
are taxable or exempt. The State realizes revenue from sales and
use taxes which are generally applied to State use.

The Sales and Use Tax Act does not have a great effect on New
Jersey as measured against nearby states. The nearby and
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neighboring states of Connecticut, Maryland, Massachusetts, New
York, Ohio and Pennsylvania, all have sales and use taxes. The
rates are fairly similar, from Connecticut at 7.5 percent,
Pennsylvania at 6 percent, through others at 5 percent, to New York
at 4 percent. Both New York and Ohio authorize counties or
municipalities to add from .5 percent to 4 percent, which brings
their rates into line. Delaware has no sales and use tax, but has a
personal income tax with rates running up to 13.5 percent.

The Sales and Use Tax Act is a retail sales tax, which is
distinguishable from other types of sales taxes in several ways. First
is the distinction made between retail and nonretail sales. Only sales
to the ultimate consumer, or retail sales, are meant to be taxed. This
concept gives rise to the exemptions of tangible personal property
used in manufacturing and for tangible personal property purchased
for resale. These exemptions attempt to minimize multiple taxation
of the same item at various points in the production and distribution
process.

With retail sales tax, the liability for the tax falls on the
consumer, who cannot shift payment of the tax to anyone else or
otherwise be relieved of such liability. The vendor, in turn, acts as
an agent of the State in collecting and remitting the tax. Because
the consumer is ultimately liable, New Jersey requires that the tax
be separately stated on the bill of sale and specifically prohibits the
vendor from absorbing the tax in any way.

The retail sales tax is a destination tax. The point of delivery or
the point at which possession is transferred by the vendor to the
purchaser determines the rate of tax to be collected. Moreover, the
purchaser may become liable for an additional use tax if the
property is later used in a jurisdiction with a higher tax rate than
the one in which purchase of the item was originally taxed.

The retail sales tax is also a transaction tax, meaning that the tax
is generally due at the time of sale without regard to the time or kind
of payment. Needless to say, this requirement can cause problems
with respect to installment sales. For this reason, the statute grants
the Director of the Division of Taxation with discretionary authority
to permit collection of the tax in installments when payment is made
in this manner. To date, no regulation has been promulgated to
permit retailers to utilize this method of collection. As a result, the
vendor must remit the full amount of the sales tax based on the date
of sale, regardless of when payment is actually received.

By statute, the taxable sales price excludes all separately billed
charges for delivery of merchandise to the retail purchaser. Sales
tax regulations require the imposition of sales tax on a combined
charge, that is, where freight or delivery charges are not billed
separately from handling charges.

The 1983 increase in sales and use tax rates from 5 percent to
6 percent is not expected to have a great effect on the movement
of persons and of businesses into or out of New Jersey. The effects
of the new rate are somewhat dampened by the pending exemptions
of household soap and disposable paper products and over-the-
counter drugs, and the new rate matches the Pennsylvania rate of
6 percent and is less than the New York City rate, which is presently
atotal of 8 percent (4 percent State and 4 percent City).

Economic Impact

The Director, Division of Taxation, collects and administers the
State sales and compensating use taxes. Sales and use tax
collections for 1982 were $1,303,877,865. Every vendor required
to collect sales and use taxes is personally liable as a trustee of the
State for the tax collected or required to be collected. There is a
rebuttable presumption that all sales of tangible personal property
not specifically excluded are taxable while only the enumerated
services are taxable. Retail sales of goods or services whose
exemption cannot readily be determined by their nature are deemed
taxable, unless the vendor receives a properly completed exemption
form from the customer. For example, a vendor must collect a tax
on a sale which may be for resale unless he receives a resale
certificate from the purchaser. If a customer has failed to pay the
applicable sales tax to the vendor because of improper issuance of
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an exemption certificate or for certain other reasons, the customer
is required to file a return and pay the tax directly to the Director,
Division of Taxation.

Registered vendors must file returns and remit receipts of taxes
for quarterly periods ending March, June, September and
December. These returns and payments are due, respectively, on
April 20th, July 20th, October 20th and January 20th.

Since April 1975, every vendor having total monthly taxable
receipts (including purchases subject to use tax) of $100.00 or more
in any month has been required to file monthly sales and use tax
returns for each month. Returns are due 20 days after the end of
the month covered.

The readoption of these rules does not have a substantial
economic affect. The change in rates from 5 percent to 6 percent
on January 3, 1983, will presumably result in an annual increase
of approximately $260,000,000 in sales and use tax receipts, based
on the most recent fiscal year receipts. The pending exemptions of
household soap products, disposable paper products and over-the-
counter drugs are expected to reduce receipts by $70,000,000
annually. These changes are due to legislation, and not due to
adoption of these rules.

Rule N.J.A.C. 18:24-11.3, adopted on May 31, 1983, to become
effective on June 20, 1983, sets forth transitional rules for the new
rates. The economic impact of this rule cannot be computed, but
is does give the Division of Taxation the ability to monitor the rate
of tax used in transactions started before January 3, 1983, but
completed after that date.

Full text of the readoption may be found in the New Jersey
Administrative Code at N.J.A.C. 18:24, as amended in the New
Jersey Register.

(a)
DIVISION OF TAXATION

Sales and Use Tax
Taxation of Mobile Homes

Proposed Amendment: N.J.A.C. 18:24-7.19

Authorized By: John R. Baldwin, Acting Director, Division
of Taxation.

Authority: N.J.S . A. 54:32B-1, et seq. specifically 54:32B-
24 and P.L. 1982, ¢.204.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before August 4, 1983.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

West State and Willow Streets

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal without
further notice (see: N.J.A.C. 1:30-3.5). The adoption becomes
effective upon publication in the Register of a notice of adoption.

This proposal is known as PRN 1983-313.

The agency proposal follows:
Summary
This proposal amends N.J.A.C. 18:24-7.19 to extend the

moratorium on the taxation of mobile homes for sales tax purposes
until December31, 1983, under the authority of P.L. 1982, ¢.204.

(CITE 15 N.J.R. 1088)

You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

Social Impact
The proposed amendments to N.J.A.C. 18:24-7.19 will inform
mobile home owners, vendors and park operators of the extension
of the moratorium on the taxation of mobile homes for sales tax
purposes and of its expiration date.

Economic Impact
No adverse economic impact is anticipated with respect to the
proposed amendments to N.J.A.C. 18:24-7.19. The amendments
merely continue the moratorium on the taxation of mobile homes
for sales tax purposes which has been in effect since February 4,
1980 (N.J.S.A. 54:4C-1,P.L. 1979, c. 366).

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

18:24-7.19  Taxation of mobile homes through December 31,
[1981] 1983

(a) The purpose of this section is to clarify the taxation of mobile
homes for sales tax purposes through December 31, [1981] 1983,
pursuant to [P.L. 1981, c¢.9 (approved January 26, 1981)] P.L.
1982, ¢.204 (approved December 16, 198