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PROPOSALS AGRICULTURE

RULE PROPOSALS

Full text of the proposal follws (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

Regulatory Flexibility Statement
The majority of the land potentially subject to development easements

is owned by small businesses, as that term is defined in the Regulatory
Flexibility Act, P.L. 1986 c.169. The proposed amendments benefit such
landowners by allowing greater numbers of landowners statewide to
participate in the easement purchase program. Participation in the pro
gram through the application to sell development rights on their property
is entirely voluntary.

By raising the State cost-share to 80 percent, the proposed amendments
will increase participation in the development easement purchase pro
gram. This has already been demonstrated, with anticipation of the higher
Stale cost-share fueling a dramatic increase in county activity to en
courage landowner participation in the development easement purchase
program. The proposed amendments will therefore directly increase the
ability of the Agriculture Retention and Development program to per
manently protect more farmland within a shorter period of time.

The increased State cost-share also reduces the financial burden to
counties. The 20 percent county, local and/or private cost-share require
ment means that local farmland preservation monies will go further,
giving counties greater buying power for each farmland preservation
dollar. This, in turn, will enhance the program's ability ro preserve larger,
more contiguous blocks of agricultural land, and therefore to ensure the
continued viability of New Jersey's agricultural industry.

2:76-6.9 Final board review
(a) The board shall inform the landowner of the certified fair

market value [certification] of the development easement and shall
proceed to negotiate a purchase price of the development easement
with the landowner. In no case shall the committee make a grant
to the board for more than [50] 80 percent of the [fair market
certification] certified fair market value of the development easement,

(b)-(d) (No change.)

2:76-6.11 Final committee review
(a)-(b) (No change.)
(c) The committee shall authorize funding for [50] no more than

80 percent of the cost of the development easement on the appli
cations receiving a priority ranking.

(d) (No change.)

2:76-6.14 Payment procedures; schedule of payment
(a) (No change.)

(CITE 20 N,J.R. 1319)

Economic Impact
The proposed amendments will have a positive economic impact on

all of the counties participating in the farmland preservation program,
agricultural land owners and on the citizens of the State. Counties will
benefit because the increased cost-share rate will allow limited county
funds to go further toward the purchase of development rights. Not only
will more land be able to be preserved, but counties can maximize the
impact of preserving the land by preserving large contiguous tracts,
minimizing the amount and impact of non-agricultural development into
such areas. It thereby indirectly allows a more efficient use of local
infrastructure projects in areas away from these preserved tracts.

Landowners will benefit because larger numbers will be able to partici
pate in and benefit from the sale of their development easements because,
effectively, more county funds will be available. Participation in the
easement purchase program allows land owners to realize a significant
part of the equity in their farmland without necessitating the sale of their
land, often for non-agricultural development. Monies derived from the
sale of development easements can be used to reduce farm debt, improve
or expand their farm operation or for other purposes. The amount that
landowners will be paid for their development rights will remain the same:
only the county /State cost-share split regarding the source of those funds
will change.

The citizens of the State will benefit from the increased amount of
agricultural land permanently preserved through the easement purchase
program and that land's economic contribution to the agricultural indus
try in New Jersey.

AGRICULTURE
(a)

DIVISION OF RURAL RESOURCES
State Agriculture Development Committee
Acquisition of Development Easements
Proposed Amendments: N.J.A.C. 2:76-6.9,6.11 and

6.14.
Authorized By: State Agriculture Development Committee,

Arthur R. Brown, J r., Chairman.
Authority: N.J.S.A. 4: IC-5f.
Proposal Number: PRN 1988-318.

Submit comments by July 20, 1988 to:
Donald D. Applegate
Executive Director
State Agriculture Development Committee
CN 330
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The acquisition of development easements as provided for in the Agri

culture Retention and Development Act, NJ.S.A. 4:IC-II et seq., P.L.
1983, c.32, is an effort to encourage the preservation of agricultural lands
to protect the State's diminishing farmland resources. Landowners who
satisfy the eligibility requirements, as provided in N.J.A.C. 2:76-6, may
voluntarily apply to a county agriculture development board to sell a
development easement. The value of the development easement is de
termined through an appraisal and review process outlined in NJ.A.C.
2:76-6.8. Ultimately, the fair market value of the development easement
shall be certified by the State Agriculture Development Committee.

Once a development easement has been purchased, a Deed of Easement
is recorded which permanently prohibits any non-agricultural develop
ment on the premises. The restriction runs with the land and is binding
upon every successor to the land. The actual purchase of the development
easement currently occurs by a 50/50 cost-share between the State and
the county and/or local government.

The State will also reimburse the county for 50 percent of certain
ancillary costs related to the purchase of the development easement such
as appraisal costs, title searches and surveys.

The proposed amendments to N.J.A.C. 2:76-6.9, 6.11 and 6.14 will raise
the State's cost-share cap on development easement purchases and an
cillary costs from 50 to 80 percent. This will bring procedural rules into
conformity with recent amendments to the legislation on which the agri
culture retention program rests. The proposed amendments do not impact
on program procedures in any way other than by raising the State cost
share cap.

The 1981 Farmland Preservation Bond Act was amended by November
1987 voter referendum to increase program flexibility by permitting the
State to pay up to 80 percent of the cost of the development easement
generally, to pay 100 percent under emergency conditions, and to
purchase farmland in fee simple for the purpose of selling that land after
restricting it with an agricultural deed restriction. After legislative ap
proval, these voter-approved changes were signed into law February 9,
1987. The proposed amendments would now incorporate the first change,
the State 80 percent cost share into procedural rule.

Social Impact
The proposed amendments to N.J.A.C. 2:76-6.9, 6.11 and 6.14 will have

a positive social impact. Under current procedural rules, the State is
permitted to pay 50 percent of development easement purchase costs, with
the county, local government and/or other private sources paying the
remaining 50 percent. The local 50 percent share, however, has proved
to be too great a share for some of the State's more rural counties with
more limited tax bases to carry. Because these counties also tend to be
those with the largest contiguous blocks of farmland, the 50 percent State
cost-share cap tended to reduce, and in some cases preclude, participation
by otherwise interested counties. The effect of the 50 percent State cost
share limita tion was, therefore, to hamper the effectiveness of the agricul
ture reterltion program in protecting the State's farmland resources.
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AGRICULTURE

(b) The committee, upon receipt of all approvals and verification
of costs incurred by the board, shall authorize the Secretary to issue
a grant to the board for [50] no more than 80 percent of the costs
for acquisition of the development easement.

1. (No change.)

COMMUNITY AFFAIRS

(a)
DIVISION OF LOCAL FINANCE
Local Finance Board Rules
N.J.A.C. 5:30
Waiver of Executive Order No. 66 (1978)
Authorized By: Governor Thomas H. Kean

Take notice that the rules affecting the Local Finance Board, Depart
ment of Community Affairs, found at NJ.A.C. 5:30, were due to expire
on June 1, 1988, pursuant to the sunset provisions of Executive Order
No. 66 (1978). Although the Department of Community Affairs is in the
process of readopting these rules, the rules would expire before re
adoption could be accomplished. Governor Thomas H. Kean has been
informed by the Department of Community Affairs that the readoption
will be completed by July I, 1988

These rules include administrative rules governing local bond activities,
annual budgets, capital budgets and capital improvement programs,
emergency appropriations, annual audits, accounting, financial adminis
tration, municipal port authorities, financial administration, municipal
pool authorities, school bonds, federal grants for library construction and
State library aid, local public purchasing procedures and tenant property
tax rebates. It is important that no lapse exist in these rules given the
gravity of the subject matters covered.

Accordingly, as Governor of the State of New Jersey and by the
authority vested in him by Executive Order No. 66 (1978) to grant a
waiver of the requirements in the Order with regard to any administrative
rule and having determined that good cause exists, Governor Kean, on
May 24, 1988, directed that the five-year sunset provision of Executive
Order No. 66 (1978) be waived for the rules found at N.J.A.C. 5:30, and
the expiration for these rules be extended for a period of one month from
June 1, 1988 through July I, 1988, inclusive of both dates.

(b)
NEW JERSEY COUNCIL ON AFFORDABLE

HOUSING
Substantive Rules: Initial Pricing of Rental Units
Proposed Amendment: N.J.A.C. 5:92-12.4
Authorized By: James L. Logue, Chairman, New Jersey Council

on Affordable Housing.
Authority: NJ .S.A. 52:27D-30 I et seq.
Proposal Number: PRN 1988-309.

Submit comments by July 20, 1988 to:
Douglas V. Opalski, Executive Director
New Jersey Council on Affordable Housing
CN 813
Trenton, NJ 08625-0813

The agency proposal follows:

Summary
The Council on Affordable Housing has received a great deal of public

input regarding the affordability of rental units. As a result of this input,
the Council has decided to amend N..J.A.C. 5:92-12.4. This rule had
allowed rents, excluding utilities, to equal 30 percent of the gross monthly
income of the appropriate household. The proposed amendment requires
rents including a personal benefit allowance for utilities to be structured
so as to fall within the 30 percent standard.

This amendment will require greater subsidies of rental units. Since
developers and communities have agreed to construct rental units based
on a given set of economic facts. the Council believes it would be unfair

PROPOSALS

to apply this rule retroactively. Thus. the rule shall apply to petitions
for certification filed after August I, 1988.

The Council has also amended the language to clarify that the af
fordability standards are requirements.

Social Impact
The proposed amendment will have a positive impact in that it will

result in more affordable rents to low and moderate income households.

Economic Impact
The proposed amendment will require greater subsidies from the de

velopers of low and moderate income rental units.

Regulatory Flexibility Statement
The proposed amendment imposes no compliance requirements on

small businesses in New Jersey. Although some developers may meet the
definition of small business, the decision 10 develop rental properties is
a voluntary one.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

5:92-12.4 Initial pricing
(a) Municipalities shall [consider requiring] require that the initial

price of a low and moderate income owner-occupied single family
housing unit be established so that after a downpayment of ten
percent, the monthly principal, interest, taxes, insurance and con
dominium fees do not exceed 28 percent of an eligible gross monthly
income. Municipalities shall [consider requiring] require that rents,
excluding utilities be set so as not to exceed 30 percent of the gross
monthly income of the appropriate household size. Maximum rent
shall be calculated as a percentage of the uncapped Section 8 income
limit (as contained in the Technical Appendix) or other recognized
standard adopted by the Council that applies to the rental housing
unit. The following criteria shall be considered in determining rents
and sale prices:

1.-5. (No change.)
(b) Municipalities that petition for certification after August 1, 1988

shall require that rents, including an allowance for utilities consistent
with the personal benefit expense allowance for utilities as defined by
HUD or a similar allowance apprOfed by the Council, be set so as not
to exceed 30 percent of the gross monthly income of the appropriate
household size as outlined in (a) above.

Recodify existing (b)-(c) as (c)-(d).

EDUCA1"ION
(C)

STATE BOARD OF EDUCATION
Teacher Preparation and Certification
Proposed New Rules: N.J.A.C. 6:3-1.23, 1.24;

6:11-3.25
Proposed Amendments: N.J.A.C. 6:11-4.2,5.7;

6:11-10
Authorized By: Saul Cooperman, Commissioner, Department of

Education; Secretary, State Board of Education.
Authority: NJ.S,A. 18A:I-I, 18A:4-1O, 18A:4-15, 18A:6-1O,

18A:6-50, 18A:6-7A-I, 18A:7A-I.!, 18A:1O-6, 18A:13-14,
18A:16-1, 18A:17-14.1 to 17-14.3, 18A:17-15, l8A:17-17,
18A:17-20, 18A:17-32, 18A:17-42 to 17-45, 18A:18A-4,
18A:18A-6, 18A:22-l, 18A:22-2, l8A:22-13, 18A:22-l4,
18A:22-19, 18A:22-22, 18A:24-11, 18A:28-9 to 28-13, l8A:29-6
to 29-16, l8A:40-l2.1, 18A:40-12.2 and 18A:49-1 to 49-8.

Proposal Number: 1988-266.

Submit comments by July 20, 1988 to:
Irene Nigro, Rules Analyst
New Jersey Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:
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PROPOSALS Interested Persons see Inside Front Cover EDUCATION

Summary
In 1985, the State Board of Education directed the State Department

of Education to study the current system for certifying school principals
and to recommend needed improvements. The department presented the
results of its initial study, along with general recommendations, in No
vember 1986. At that time, the State Board adopted a resolution acknowl
edging the department's process and one-year timetable for completing
its study and recommendations.

During the past 12 months, the department established two major
advisory committees to assist in the process of finalizing its study. A
Management Science Panel was convened to recommend areas of knowl
edge in the field of management education in which principal candidates
should be educated and tested. An Internship Panel was established to
recommend the educational training and experiences that should be
provided in a principal residency. The reports of the these advisory
committees were presented to the State Board in October 1987, and they
provided important bases upon which the proposed rule amendments
were formulated.

These proposed amendments were originally published in the March
7,1988 New Jersey Register at 20 NJ.R. 437(b). In April, having received
public comments from more than 200 individuals, the State Board of
Education directed the Department of Education to propose additional
amendments. These reproposed amendments were presented to the board
and, approved for publication at its May meeting. At that time, the board
also voted to republish all proposed amendments, including those that
were previously published. Therefore, the current reproposal supersedes
the proposal published in the March 7, J988 New Jersey Register. The
general purpose of amendments to that original proposal is to assure that
all principal candidates possess an appropriate amount of teaching ex
perience and competency.

The proposed rule amendments include the following major recommen
dations:

N.J.A.C. 6:11-4.2 Provisional Certificate: This proposed amendment
would authorize the issuance of provisional certificates to principal resi
dents who meet requirements.

Also, in December 1986, the State Board of Education adopted rules
allowing the provisional employment of speech-language pathologists
who meet certain requirements (see N J .A.C. 6: 11-12.11 (c)(2)). Therefore,
an amendment is proposed to the current rule governing the use of the
Provisional Certificate in order to establish consistency in the Adminis
trative Code.

Additions to this reproposed rule would require a formal assessment
of each principal candidates' practical teaching competency.

N.J.A.C. 6:lJ-I0.2(a)3 Previous Certification and Experience: It is
proposed that the following requirements be deleted as common require
ments for all administrative endorsements: a standard New Jersey teach
ing certificate or its equivalent; and three years of successful teaching
experience. These requirements are included instead under each individual
endorsement for which they apply.

N.J.A.C. 6:lJ-I0.8(a) Principal Certification: Requirements: It is
proposed that the current standards for principal certification be replaced
by the following requirements: a Master's degree in the field of leader
ship/management (effective upon adoption); a score on a State examin
ation of knowledge of leadership/management (effective September
1988): an assessment of performance in exercises which simulate the duties
of principals (effective September (989); and a principal residency (effec
tive September 1989). In addition, each candidate would be required to
possess three years of professional experience in education. This require
ment would be eliminated when the residency requirement goes into effect
in Septem ber 1989.

N.J.A.C. 6:lJ-IO.8(b) Principal Residency: These proposed amend
ments would establish standards governing the operation of principal
residencies. They include requirements for gaining entry to a residency
program and address criteria for the selection and training of mentors.
The proposed amendments would establish procedures for the evaluation
and certification of residents, and would permit residents who are not
recommended for certification to appear before the State Board of Exam
iners. The proposed amendments would require that certain "pre-resi
dency" experiences in the areas of curriculum/evaluation and instruc
tion/supervision be completed prior to the time candidates are assigned
provisionally to positions as principals. The pre-residency experiences
would be of 30-60 days duration. The proposed amendments would also
require the completion of a residency of one to two years duration
involving a broader range of experiences than those in the pre-residency.
Both the pre-residency and the residency would require, among their

other experiences, appropriate amounts of teaching-related experiences
depending upon the individual resident's prior background.

Additions to this reproposed rule would require each candidate who
lacks teaching experience or teaching competency to complete 300 hours
of teaching in the pre-residency and to teach on a regular basis in the
one to two years residency. The amendments also provide that candidates
who are enrolled in preparation programs when the new rules become
effective may have until 1992 to complete those programs in lieu of the
required master's degree in management.

N.J.A.C. 6:11-5.7 Provisional Teacher Program: This proposed
amendment would permit provisional teachers who are not recommended
for certification to contest such adverse recommendations.

N.J.A.C. 6:11-3.25 Procedures for Contesting Certification: Rec
ommendations: This proposed new rule would establish procedures under
which provisional teachers and resident principals who are not rec
ommended for certification might contest the adverse recommendations
of their mentors.

N.J.A.C. 6:3-1.23 and 1.24 Support Residencies for Regularly
Certified, Inexperienced First-Year Principals and Local District Responsi
bility: These new rules would' require local districts to provide residency
support programs for those first-year principals who obtained or will
obtain their regular principal endorsements before September I, 1989
prior to the institution of the residency requirement. Such support resi
dencies shall not impose "entry requirements" on regularly-certified prin
cipals and they shall not require any special certification evaluation of
those to whom the rule applies. No state certification action shall result
from any residency provided for a regularly certified, inexperienced first
year principal. Additions to these reproposed rules would also require
local boards of education to establish criteria, in addition to state
certification, for hiring applicants for professional positions.

Social Impact
The proposed new rules and amendments are expected to produce

several benefits. They will provide a more structured licensing system and
requirements that are consistent with the purposes of state licensure. They
will broaden the pool of qualified leaders from which local districts may
select their principals. They will provide new principals with training that
will help assure their success. The proposed new rules and amendments
will provide for far more rigorous screening of candidates than the current
system, and rules will provide clarity and professional distinction to the
role of principal.

Economic Impact
There will be some initial costs associated with the implementation of

various aspects of the proposed system. Funds have been appropriated
for this purpose. However, as with all aspects of State certification, the
system will eventually be supported completely by a combination of State
support and fees paid by certification candidates. Districts will provide
non-monetary support through their participation except where they
choose voluntarily to provide financial support. for example. by reimburs
ing the fees paid by resident principals they employ. Certification appli
cants seek educational licenses of their own accord and these licenses
qualify them for employment in publicly funded professional careers.
Notwithstanding the fact that loans, scholarships and other forms of aid
traditionally are made available to candidates who need such assistance,
ultimately the cost of licensure should continue to be borne by the
beneficiaries of the licensing process.

Regulatory Flexibility Statement
The proposed new rules and amendments impose no reporting, record

ing, or compliance requirements for small businesses. All requirements
of the amendments impact upon applicants for professional licenses to
qualify them for employment.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets (thus]).

6:3-1.23 ((Reserved)] Support residencies for regularly-certified,
inexperienced first-year principals

(a) Regularly-certified, inexperienced first-year principals are indi
viduals who:

1. Acquired regular New Jersey school principal endorsements
pursuant to N.J.A.C. 6:11-10.8 prior to September 1, 1989;

2. Have not previously held full-time employment as principals, vice
principals, or in other positions for which the principal endorsement is
required in New Jersey or elsewhere; and
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3. Have been offered employment as principals or vice-principals in
a New Jersey public school district.

(b) Each district employing a regularly-certified, inexperienced first
year principal shall enter into an agreement to provide a principal
residency program pursuant to N.J.A.C. 6:11-IO.8(b), including a pre
residency experience, except that:

I. Entry requirements in N.J.A.C. 6:11-IO.8(b)1 shall not apply to
regularly-certified, inexperienced first-year principals;

2. Special certification evaluations as described in N.J.A.C.
6:11-IO.8(b)5 shall not be conducted for regularly-certified, inexperi
enced first-year principals, and no evaluations or recommendations
concerning their certification shall be presented to the State Depart
ment of Education; and

3. As part of the support residency, the district shall require the new
principal to undergo an assessment of performance at a State-approved
center during the pre-residency phase. The sole purpose of this
assessment shall be to provide a diagnosis of strengths and weaknesses
as a basis for designing continuing education and support exercises.

(c) The State Department of Education shall monitor local districts
to determine compliance with this section.

6:3-1.24 Local district responsibility for employment ofstaff
(a) State certification requirements are those structured training and

competency evaluation requirements that are prescribed by the State
Board of Education in order to protect the public. In addition, the
teaching and other background experiences of candidates for pro
fessional positions may often be important considerations in the local
selection of specific staff for specific positions. Each district board of
education shall determine the types of background experiences and
personal qualities, if any, that the district requires or prefers successful
candidates for specific positions to possess in addition to appropriate
state certification. Such local requirements shall be based upon a careful
review of the position in question, and the requirements shall emphasize
the nature of experience and the quality of individual achievement
desired, rather than only the amount of experience, and shall be applied
flexibility without having the force of legal requirements.

(b) No teaching staff member shall be employed in the public schools
by any board of education unless he or she is the holder of a valid
certificate (see N.J.S.A. 18A:26-2). In addition, district boards of
education should exercise their right and responsibility to require job
candidates to present other, more detailed documentation of their com
petency. Such documentation includes resumes, references, records of
past experiences, college transcripts, certification test scores,
assessment reports, internship evaluations, and other documentation of
competency relevant to the specific position.

6:11-3.25 Procedure for provisional staff contesting of certification
recommendations of mentors

(a) When the Secretary of the State Board of Examiners receives
any adverse recommendation concerning the standard certification of
a provisional staff member, the Secretary shall notify the provisional
staff member of the date upon which the State Board of Examiners
will consider such recommendation. If the adverse recommendation has
not already been contested by the provisional staff member pursuant
to N.J.A.C. 6:1l-IO.8(b)6iv or N.J.A.C. 6:11-5.7(e), the Secretary shall
allow the provisional staff member an additional opportunity to provide
the State Board of Examiners with written materials documenting the
reasons why the provisional staff member believes standard certification
should be awarded.

(b) When a provisional staff member contests an adverse recommen
dation concerning his or her standard certification, the secretary shall
formally notify the provisional staff member of the opportunity to
request a hearing before an administrative law judge.

(c) Upon receipt of notification pursuant to (b) above, the provisional
staff member shall be allowed 20 days to request a hearing. The hearing
shall be conducted pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq., and the Uniform Administrative Procedure
Rules, N.J.A.C. 1:1.

(d) The State Board of Examiners shall take final action on the
opinions rendered by administrative law judges concerning the certifica
tion of provisional staff members.
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6: 11-4.2 Provisional certificate
(a) A provisional certificate is a substandard one-year certificate

issued ta an applicant who is not eligible for a standard certificate.
[It] A provisional certificate may be issued under certain circum
stances to an applicant whose preparation does not meet completely
the New Jersey requirements for standard certification.

(b) To be eligible for the provisional certificate in instructional
fields the applicant shall:

I. Hold a bachelor's degree from an accredited college or univer
sity (except in certain technical fields as noted in NJ .A.C. 6: I 1-6.3(c))
[and];

2. Pass a subject matter test for teaching field(s) or a test of general
knowledge for the elementary and nursery endorsements. In order
ta be eligible to take a subject field test, the applicant must have
completed at least 30 semester hours in a coherent major or five years
of experience in the subject fields; and

3. Have been offered employment in a New Jersey public schaol
district approved by the commissioner at the recommendation of the
Board of Examiners to offer a certification training program; [and]

[4.](c) Persons who pass the appropriate test as set forth in (b)2
above shall be granted a formal document which will enable them
to seek employment as provisional teachers in the public schools.

(d) To be eligible for the provisional certificate for admission to a
Principal Residency Program pursuant to N.J.A.C. 6:11-1O.8(b), the
applicant shall:

I. Hold a master's degree in one ofthe recognized fields of leadership
or manageme·nt, such as educational administration, public adminis
tration, business administration, leadership or management science. In
order to be accepted for certification, the degree program must provide
study in the following topics, which represent those areas of manage
ment that are directly related to education and the principalship: leader
ship and human resource management; communications; quantitative
decision-making; finance; and law. Degree programs may provide study
in other areas at the discretion of the sponsoring institution and its
faculties. This requirement shall be effective (upon adoption of this
amendment).

2. Pass a State-administered examination of knowledge in the areas
of leadership and human resource management, communications, quan
titative decision-making, finance and law. Within these five topical
areas, the examination shall assess leadership and management profi
ciences that are validated as being most directly relevant to education
and the essential duties of school principals. This requirement shall be
effective September I, 1989;

3. Undergo an assessment of performance, conducted by State-ap
proved assessors, through structured exercises which simulate the duties
ofschool principals, and authorize the state to release the written results
of this assessment to potential sponsoring districts and schools. In
particular, there shall be a formal assessment of each candidate's teach
ing competencies that are essential to principals' ability to lead and
supervise instruction and curriculum. The State Department of Educa
tion shall, with appropriate professional input, develop and validate the
crheria, instruments, and procedures for conducting such assessments.
This requirement shall be effective September I, 1989; and

4. Obtain an offer of employment in a position requiring the principal
endorsement in a school or district which has reviewed the candidate's
assessment report and has agreed formally to sponsor the residency.

5. Applicants who meet the requirements of (d) I through 3 above
shall receive eligibility papers which will permit the applicant to seek
employment in positions that require the principal endorsement.

(e) To be eligible for the provisional certificate in the field of speech
language pathology, the applicant shall:

I. Hold a master's degree in the field of speech-language pathology;
and

2. Pass a State-administered examination of knowledge in the area
of speech-language pathology.

6: I1-5.7 Recommendation for certification of provisional teachers
(a) At the conclusion of the alternative training program, the

chairperson of the Support Team shall prepare a comprehensive
evaluation report on the provisional teacher's performance. This
report shall be submitted by the Chairperson directly to the Bureau
of Teacher Preparation and Certification and shall contain a rec-
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ommendation as to whether or not a standard certificate should be
issued to the provisional teacher.

(b) The final comprehensive evaluation report on each provisional
teacher shall be made on standard forms developed by the State
Department of Education.

(c) The final report on each provisional teacher shall include one
of the following recommendations:

I. Approved: [recommends] Recommends issuance of a standard
certificate[.];

2. Insufficient: [recommends] Recommends that a standard
certificate not be issued but that the candidate be allowed to seek
entry on one more occasion in the future into a State-approved
training program[.]; or

3. Disapproved: [recommends] Recommends that a standard
certificate not be issued and that the candidate not be allowed to
enter into a [state] State-approved training program.

(d) [All certification recommendations must be either accepted or
rejected by the State Board of Examiners in accordance with the same
procedures used for graduates of New Jersey college preparation
programs.] The Support Team chairperson shall provide the provisional
teacher with a copy of the provisional teacher's written evaluation report
and certification recommendation before submitting it to the Bureau
of Teacher Preparation and Certification.

(e) If the provisional teacher disagrees with the chairperson's rec
ommendation, the provisional teacher may, within 15 days of receipt
of the evaluation report and certification recommendation, submit to
the chairperson written materials documenting the reasons why the
provisional teacher believes standard certification should be awarded.
The chairperson shall forward all such documentation to the Bureau
of Teacher Preparation and Certification along with the evaluation
report and recommendation concerning certification.

SUBCHAPTER 10. NEW JERSEY [ADMINISTRAnVE AND
SUPERVISORY SUPPLEMENT TO
STANDARDS FOR STATE APPROVAL
OF TEACHER EDUCAnON]
STANDARDS FOR CERTIFICATION OF
ADMINISTRATIVE AND SUPERVISORY
PERSONNEL

6:11-10.1 Use of [supplement] standards
(a) [This supplement] These standards will be used by the Bureau

of Teacher [Education and Academic Credentials] Preparation and
Certification in the following ways:

I. [In conjunction with the Standards for State Approval of
Teacher Education (Subchapter 7, 6:11-7.4) to evaluate and approve
administrative and supervisory programs in New Jersey colleges] As
a basis for approving college preparation programs for administrative
and supervisory personnel.

2. As the basis for evaluating the eligibility of candidates [who
have completed administrative and supervisory programs in out-of
State colleges, or wish to qualify for New Jersey certification, based
on] for administrative or supervisory certification [and experience in
other states].

[3. As the basis for defining the nature and extent of the studies
that will constitute certificate programs designed by colleges for
candidates who already possess the academic degree required for a
certificate.]

[4.]3. As the basis for defining the nature and extent of experience
background required for administrative and supervisory certificates.

6: 11-10.2 [Common requirements: all administrative and
supervisory programs] College degrees

(a) Except when specifically indicated below, the following re
quirements apply to all programs leading to a New Jersey adminis
trative or supervisory certificate.

1. Master's degree:
i. Approved programs, except where noted otherwise, will lead to

a master's degree.
ii. Where authorized below, non-degree [Certificate] certificate pro

grams may be designed for students who already hold [the ap
propriate degree required by the certificate, provided it meets the
accreditation policies indicated in (b) below] master's degrees. Such

certificate programs must be approved by the New Jersey State Depart
ment of Education.

2. College accreditation:
i. Except as indicated below, degrees will be recognized for

purposes of administrative and supervisory certification in New Jer
sey from colleges and/or programs accredited or approved by the
[State Board or Department of Education of the] state in which the
college exists.

[ii. College degrees from colleges in states in which the State Board
or Department of Education lacks authority to regulate the establish
ment of colleges to give approval for purposes of administrative and
supervisory education, will be accepted for purposes of such certifica
tion in New Jersey if these degrees are accepted for purposes of
administrative and supervisory certification by the State Department
of Education in the state in which the colleges exists.

iii. Professional preparation presented by students for transfer
credit to New Jersey colleges offering administrative and supervisory
certificate programs will be determined by the college in which the
applicant will complete an approved program]

ii. Transfer of credit from one college to another shall be determined
by the policies of the colleges involved.

[3. Previous certification and experience:
i. Each of the administrative and supervisory certificates in this

Section, unless indicated otherwise in this Supplement, will require
the following:

(I) A standard New Jersey teacher's certificate or its equivalent;
(2) Three years of successful teaching experience. Experience in

New Jersey public schools must have been completed under an ap
propriate New Jersey teacher's certificate.]

6:] 1-10.3 [Recommendations of national academic and
professional organizations] (Reserved)

[Recommendations and guidelines of the appropriate national
academic and professional groups should be given due consideration
in developing college programs.]

6:11-10.4 Authorization
(a) School administrator: This endorsement is required for the

position of superintendent of schools. The holder of this endorsement
may also serve as assistant superintendent of schools[, principal,] or
supervisor.

(b) Principal: This endorsement is required for the positions of
principal, [or] vice-principal, and certain other administrative posi
tions. Holders of this endorsement may supervise instruction[, and
may also serve as assistant superintendent of schools, and as assistant
superintendent in charge of curriculum and/or instruction].

(c) Supervisor: This endorsement is required for supervisors of
instruction who do not hold a school administrator's or principal's
endorsement. The supervis[ion]or shall be defined as any school
officer who is charged with authority and responsibility for the con
tinuing direction and guidance of the work of instructional personnel.
This endorsement also authorizes appointment as an assistant super
intendent in charge of curriculum and/or instruction.

(d) Assistant superintendent in charge of business: This [certifica
tion] endorsement is required for the position of assistant super
intendent of schools in charge of business affairs.

(e) School business administrator: This [certification] endorsement
is required for the position of school business administrator when
the local board of education is granted permission by the State Board
of Education to create such a position. The holder of this [Certificate]
endorsement is authorized to perform such duties as the rules of the
State Board of Education shall define.

6: 11-10.5 (Reserved)

6:11-10.6 [Requirements; general] (Reserved)
[Requirements other than, and/or different from, those prescribed

in subchapter 7 of this chapter (Standards for the State Approval
of Teacher Education) are specified in sections 7 through 14 of this
subchapter.]

6: 11-10.7 School administrator [requirements]
(a) Successful completion of one of the following is required for

school administrators:
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I.. A curriculum approved by the New Jersey State Department
of Education as the basis for issuing this endorsement; or

2. A program of college studies in the areas indicated below,
including 30 semester-hour graduate credits, in addition to those
required for a standard teacher's certificate, and including study in
each of the starred areas. This study may be in either separate or
integrated courses.

i. *School administration: Included may be studies in such areas
as general school administration, elementary, secondary and voca
tional administration, school law, school finance, school plant plan
ning and design. These studies may be in either separate or integrated
courses:

ii. *Educational supervision;
iii. *Curriculum development: [a] A course in general principles

of curriculum development, or a combination of specialized courses
covering both elementary and secondary, vocational, or adult pro
grams;

iv. The learner and the learning process;
v. Academic disciplines related to school administration, such as[,]

anthropology, business or public administration, economics, govern
ment, intercultural relations, group dynamics, psychology, sociology,
labor relations, law, and community organization.

3. When candidates have completed their preparation for this en
dorsement in an out-of-State college or university, a doctor's degree
in educational administration, or completion of an approved two
year graduate program for the preparation of school administrators
leading to the education certificate or similar diploma or degree, from
a program accredited by the National Council for Accreditation of
Teacher Education (NCATE), will be accepted as meeting the college
study requirements indicated above.

4. Successful completion of three years of educational adminis
trative or supervisory experience, under a New Jersey administrative
or supervisory endorsement or its equivalent, when spending at least
half time in administrative or supervisory duties.

i. One year of this experience requirement will be waived to hold
ers of the doctor's degree in educational administration, received
from an accredited institution in a program approved by the Depart
ment of Education.

ii. One year of internship in a program approved by the Com
missioner of Education may be submitted toward the fulfillment of
this experience requirement.

S. A standard New Jersey teacher's certificate or its equivalent, and
three years of successful teaching experience. Experience in New Jersey
public schools must have been completed under an appropriate New
Jersey teacher's certificate or its equivalent. This experience require
ment shall not apply to candidates who hold New Jersey school principal
endorsements.

6: 11-10.8 Principal
[(a) Successful completion of one of the following are required for

principals:
1. A curriculum approved by the New Jersey State Department

of Education as the basis for issuing this endorsement OR
2. A program of col1ege studies in the areas indicated below,

including twenty-four semester-hour graduate credits in addition to
those required for a standard teacher's certificate, and including
study in each of the starred areas. This study may be in either separate
or integrated courses.

i. *School administration. Included may be studies in such areas
as general school administration, elementary. secondary, and voca
tional administration, school law, school finance, school plant plan
ning and design. These studies may be in either separate or integrated
courses.

ii. *Educational supervision:
iii. *CurricuJum development: a course in general principles of

curriculum development, or a combination of specialized courses
covering both elementary and secondary, vocational, or adult pro
grams;

iv. The learner and the learning process;
v. Academic disciplines related to school administration such as

anthropology. business or public administr~tion, economics, govern-
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ment, intercultural relations, group dynamics, dynamics, psychology,
sociology, labor relations, law, and community organization.

3. When candidates have completed their preparation for this en
dorsement in an out-of-State college or university, a master's degree
in educational administrtion from a program accredited by the Na
tional Council for Accreditation of Teacher Education (NeATE) will
be accepted as meeting the study requirements indicated above.]

(a) Each candidate for the principal endorsement shall:
1. Possess a provisional certificate pursuant to N.J.A.C. 6:11-4.2(d);
2. Complete a State-approved residency program pursuant to (b)

below while employed provisionally in a position requiring the principal
endorsement. This requirement shall be effective September 1, 1989;
and

3. Possess an instructional certificate and three years of professional
experience in education. This requirement shall cease to be in effect
on September I, 1989.

(b) The principal residency is a training program conducted under
the direction of a State-approved mentor and the sponsorship of the
public school district or nonpublic school that employs the certificate
candidate.

1. In order to enter a residency program, the certification candidate
shall:

i. Possess a provisional certificate pursuant to N.J.A.C. 6:11-4.2(d);
and

ii. Obtain an offer of employment in a position requiring the principal
endorsement in a district or school which has reviewed the candidate's
assessment report and has agreed formally to sponsor the residency.

2. The requirements for State-approval of residency programs are
follows:

i. The State Department of Education shall issue a standard agree
ment detailing the experiences and requirements of the residency. This
agreement shall be entered into by the Department, the sponsoring
district, the residency mentor, and the candidate before the residency
may be initiated.

ii. Sponsoring districts and mentors may propose modifications to
the standard residency agreement in order to accommodate the back
grounds and special training needs of individual candidates.

iii. No residency program may be undertaken without a valid agree
ment.

3. Each State-approved residency shall provide training in two
phases:

i. Pre-residency experiences of no fewer than 30 days nor more than
60 days duration. This phase shall emphasize professional experiences
and training in the areas of instruction/supervision and cur
riculum/evaluation. The pre-residency phase must be completed before
the candidate assumes full responsibility on a provisional basis for a
principalship, vice-principalship or other position requiring the principal
endorsement. The Department shall, at the recommendation of the
mentor and the district superintendent, prescribe the content of each
new principal's pre-residency. Such prescription shall be based upon a
review of each candidate's assessment reports, background experiences
and other information gathered by the mentor and superintendent. The
content of each pre-residency shall be specified in the standardized
written agreement to be signed by the mentor, the district super
intendent, the principal candidate, and approved by the Department.

(I) For candidates who possess practical teaching competencies but
lack practical management competencies, the pre-residency shall con
sist of management and management-related experiences in the amount
of 300 clock hours.

(2) For candidates who possess practical management competencies
but lack practical teaching competencies, the pre-residency shall consist
of teaching and teaching-related experiences in the amount of 300 clock
hours. As a means of obtaining these experiences, the candidate shall
be assigned to classroom to teach under a supervising teacher. This
assignment shall be similar in format to student teaching and its purpose
shall be to provide the candidate with those practical teaching competen
cies which are essential to lead and manage a school.

(3) For candidates who lack practical competency in both teaching
and management, the pre-residency shall be extended until the can
didate completes all required experiences in both teaching and manage
ment.
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(4) For candidates who possess practical competency in both teach
ing and management, the mentor and district superintendent may re
quest and the Department may prescribe a waiver of the pre-residency.

(5) For candidates who possess partial competence in practical
aspects of teaching and/or management, the mentor and district super
intendent may request and the Department may prescribe other vari
ations to the pre-residencies described in (b)3.i.( 1) through (4) above.

(6) No candidate shall be certified provisionally or permitted to
assume a position that requires the principal endorsement until he or
she has successfully completed the pre-residency.

ii. Residency experiences which shall be completed while the can
didate is serving as a principal or vice principal. The residency phase
shall provide professional experiences and training in the areas of
instruction/supervision, curriculum/evaluation, pupil personnel, person
nel management, community relations, student relations, facilities man
agement, finance, school law, and technical administrative skills. The
Department with appropriate professional input, shall design standard
training exercises which all candidates shall complete in each of these
topical areas. The mentor and the district superintendent shall, at the
start of the residency, submit to the Department a written supplemen
tary recommendation concerning any standard exercises that should be
waived and any concerning teaching or other special experiences, if any,
that the individual candidate should complete before achieving standard
certification. Such recommendations shall be submitted on State-de
veloped forms and shall take into account strengths and weaknesses
identified in the candidate's assessment reports and backgrounds. The
Department shall direct the candidate to complete any such special
experiences as appropriate.

iii. All candidates whose assessment reports and/or backgrounds
indicate a need shall be involved in teaching and teaching-related ex
periences on a regular basis for no less than one year and up to the
two years maximum duration of the residency. Each residency program
shall assure that the resident acquires sufficient familiarity with the
teaching process to lead and manage in the school setting. Each resi
dency agreement entered pursuant to (b)2 above shall include in its
prescription appropriate amounts and types of classroom teaching and
teaching-related experiences in both the pre-residency and residency
phases. The nature and amount of such experiences shall be determined
in consideration of the resident's prior experiences and shall be accorded
an appropriate place among other important training needs and pri
orities identified for the individual resident. The residency shall provide
at least one experience in an elementary school and at least one ex
perience in a secondary school. The residency phase shall be completed
in no less than one year nor more than two years.

iv. Each candidate shall complete 45 clock hours of formal study in
the supervision of instruction and curriculum during the pre-residency.
Each candidate shall complete 90 additional hours of formal study
during the residency in the following topics: supervision of instruction
and curriculum, pupil personnel services, school personnel management,
community relations, student relations, school facilities management,
school finance, school law and technical administrative skills.

4. Each residency shall be under the direction of a mentor who is
a certified, experienced principal appointed by the Department and who
has completed a State-approved orientation and training program.

5. The mentor shall supervise and verify the completion of all re
quired experiences and training by the resident.

i. The primary responsibility of the mentor is to assure that the
resident receives appropriate training, support and supervision as the
resident carries out his or her critical job responsibilities.

ii. The mentor shall evaluate each resident's ability to exhibit leader
ship and management capabilities in accord with State-established
criteria, on State-developed instruments.

iii. Each mentor shall, with State approval, form an advisory panel
of practicing educators and shall convene this panel on at least three
occasions for purposes of reviewing the resident's progress and soliciting
advice concerning the certification of the resident.

iv. Each resident shall be evaluated formally by the mentor on at
least three occasions: after approximately three months, six months and
nine months from the start of the residency. The first two of these
evaluations shall be conducted mainly for diagnostic purposes while the
final evaluation shall be the basis for recommending the residents'

certification. Such ealuation shall be conducted in accord with state
criteria and reported on State-developed forms. The mentor shall dis
cuss each evaluation report with the resident, and the mentor and
resident shall sign each report as evidence of such discussion. Upon
completion of each evaluation, the report shall be sent to the Secretary
of the State Board of Examiners; the final evaluation shall be accom
panied by the recommendation for certification pursuant to (b)6 below.

v. Each mentor shall be responsible for supervising no more than
three residents concurrently.

6. Standard certification of residents shall be approved or disap
proved pursuant to the following procedures:

i. Before the end of the residency year, the mentor shall submit to
the Bureau of Teacher Preparation and Certification a comprehensive
evaluation report on the resident's performance using State-approved
forms and criteria.

ii. This final report shall include one of the following certification
recommendations:

(I) Approved: Recommends issuance of a standard certificate;
(2) Insufficient: Recommends that a standard certificate not be is

sued but that the candidate be allowed to continue the residency or seek
admission to another residency for a maximum of one additional year;
or

(3) Disapproved: Recommends that a standard certificate not be
issued and that the candidate be prohibited from continuing or re
entering a residency.

iii. Candidates who receive a recommendation of "approved" shall
be issued a standard certificate.

iv. The mentor shall provide the resident principal with a copy of
the resident principal's written evaluation report and certification rec
ommendation before submitting it to the Bureau of Teacher Preparation
and Certification.

v. If the resident principal disagrees with the mentor's recommen
dation, the resident principal may within 15 days of receipt of the
evaluation report and certification recommendation submit to the men
tor written materials documenting the reasons why the resident principal
believes standard certification should be awarded. The mentor shall
forward all such documentation to the Bureau of Teacher Preparation
and Certification along with the written evaluation report and rec
ommendation for certification.

(c) The requirements listed in (a) and (b) above shall not apply to
persons who obtain New Jersey principal endorsements prior to October
1, 1988.

(d) Persons who can document that they enrolled, before October
1, 1988, in a New Jersey college program approved by the Department
for the preparation of principals, shall have until October 1, 1992 to
complete that program in lieu of the required masters degree in leader
ship/management (see N.J.A.C. 6:11-4.2(d)1.). Those who have not
qualified for the principal endorsement by October 1, 1992, shall be
required to obtain the required masters degree.

(e) All candidates shall be required to meet all other requirements
of N.J.A.C. 6:11-4.2(d)2 through 5 and this section that become effec
tive prior to date upon which they qualify for principal endorsements.

6:11-10.9 Supervisor
(a) Successful completion of one of the following are required for

supervisors:
I. A college curriculum approved by the New Jersey Department

of Education as the basis for issuing this endorsement; [OR] or
2. A program of college studies including [twelve] 12 semester

hours of graduate study in supervision and curriculum development.
Included in this study must be a least one course in the general
principles of staff supervision, and one course in the general prin
ciples of curriculum development and evaluation. The additional
work may be oriented directly toward supervision and curriculum
development in particular grade levels, or in specific subject fields.

3. When candidates have completed their preparation for this en
dorsement in an out-of-State college or university, a master's degree
in educational administration or supervision from a program ac
credited by the National Council for Accreditation of Teacher Educa
tion (NCATE) will be accepted as meeting the college study require
ments indicated above.
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4. A standard New Jersey teacher's certificate or its equivalent, and
three years of successful teaching experience. Experience in New Jersey
public schools must have been completed under an appropriate New
Jersey teacher's certificate or its equivalent.

6: 11-10.10 School business administrator
(a) The requirements for school business administrators are:
I. A bachelor's degree based upon a four-year curriculum in an

accredited college. The requirement of a master's degree does not
apply to this endorsement.

2. Successful completion of one of the following:
i. A standard New Jersey teacher's certificate or its equivalent, and

three years of appropriate teaching experience; or
ii. Business training and experience as approved by the Secretary

of the State Board of Examiners.
3. Successful completion of one of the following:
i. A college curriculum approved by the New Jersey State Depart

ment of Education as the basis for issuing this certificate; or
ii. Thirty semester-hour credits including work in each of the

starred fields:
(I) *School business administration;
(2) *School buildings-including planning, construction and

maintenance;
(3) *School finance;
(4) *School law;
(5) *Accounting;
(6) *Organization and administration of public education;
(7) *Curriculum of public schools;
(8) Foundations of education, including such courses as history

or philosophy of education, principles of elementary education, and
principles of secondary education;

(9) Electives related to administration, curriculum, or the foun
dations of education.

(b) The policies governing issuance of a school business adminis
trator's certificate are:

I. A person who was employed full time in the district as a school
business official on January 2, 1963, does not need a certificate to
continue in his present position, but may be issued a certificate
authorizing service in his present district if he requests it.

2. A person who was employed full time as a school business
official on January 2, 1963, may be issued a school business adminis
trator's certificate upon presentation of /2 semester hours of study,
including work in areas in [6: 11-1O.IOJ (c)2i.v. above. The additional
18 semester-hour credits required for the certificate will, in these
cases, be waived.

3. In cases where applicants submit business training and ex
perience for approval in meeting requirements [6: 11-10.1 O(b)] in this
subsection for the certificate, the records submitted will be reviewed
by a committee for the purpose of determining eligibility.

4. Persons serving full time as school business officials on January
2, 1963, will be considered to have satisfactory "business training and
experience" in meeting requirements [6: 11-10.10(b)] in this subsection
for the school business administrator's certificate.

5. In administering the policies above, a "school business official"
shall be interpreted as a person who served on a full-time basis on
January 2, 1963, as the secretary of any board of education or a
business manager in a chapter 6 district. Applications must be accom
panied by a statement from the county superintendent of schools,
certifying to such service.

6. Persons serving full time as the secretary of the board of educa
tion or the business administrator in a chapter 6 district prior to
September 1, 1967, may qualify for the school business adminis
trator's certificate by meeting the requirements previously in effect.
In such cases, the requirement of a bachelor's degree will not apply.

6: 11-10.11 Assistant superintendent for business
(a) The requirements for an assistant superintendent for business

are:
I. A master's degree in business, public, or school administration

from an accredited or approved institution.
2. Experience in one of the following:
i. Three years of successful teaching experience; or
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ii. Three years of experience as secretary of a board of education
or school business administrator under a school business adminis
trator's certificate.

3. Successful completion of one of the following:
i. A college curriculum approved by the New Jersey State Depart

ment of Education as the basis for issuing this endorsement; or
ii. Thirty-two semester-hour graduate or undergraduate credits in

the following fields. These credits must be in addition to those re
quired for the regular instructional certificate and must include work
in each of the starred (*) areas. This work may be in a separate or
integrated courses:

(I) *Administration of public education;
(2) *Supervision of instruction in the public schools;
(3) *The curriculum of the public schools;
(4) *School business administration;
(5) *School business-including planning, construction and main-

tenance;
(6) *School finance;
(7) *School law;
(8) *Accounting;
(9) *Electives related to the field.
4. These changes shall be effective July I, 1978.

6: 11-10.12 Executive superintendent
(a) This certificate is required for the position of executive super

intendent in a city of the first class with a population of over 325,000.
(b) The requirements are as follows:
I. Shall possess and be able to demonstrate a knowledge of the

complex problems of an urban community, involving the educa
tional, societal, fiscal and political aspects;

2. Shall possess a master's degree:
3. Shall have five years of administrative experience in which three

years must be in an organization of comparable complexity and
magnitude;

4. Shall have a knowledge of school board interrelationships, in
cluding negotiations;

5. Shall be able to demonstrate knowledge of accounting, school
finance, school business administration and Federal programs:

6. Shall have a knowledge of long-range education planning, and
a knowledge of planning for capital construction of educational
facilities;

7. Shall possess knowledge of organization, curriculum and ad
ministration of public education;

8. Shall have a working knowledge of modern management tech
niques.

6: 11-10.13 Assistant executive superintendent with specialization in
supervision and curriculum

(a) This certificate is required for the position of assistant ex
ecutive superintendent in a city of the first class with a population
of over 325,000.

(b) The requirements are as follows:
I. Certification to serve as principal issued by New Jersey State

Board of Examiners; or in the alternative;
2. A standard New Jersey teacher's certificate or equivalent;
3. Teaching experience;
4. A master's degree:
5. A program of graduate studies including coursework in:
i. Administration of public education;
ii. School law, including collective negotiations;
iii. Public school curriculum;
iv. Supervision of instruction in public schools;
v. Administration and supervision of school personnel.

6: 11-10.14 Assistant executive superintendent with specialization in
business administration

(a) This certificate is required for the position of assistant ex
ecutive superi.ntendent in a city of the first class with a population
of over 325,000.

(b) The requirements are as follows:
I. Bachelor's degree:
2. Approved teaching or business experience;
3. A program of studies incuding coursework in:
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i. Administration of public education;
ii. School business administration;
iii. School buildings, including planning, construction and main-

tenance;
iv. School finance:
v. School law, including collective negotiations;
vi. Public school curriculum.

ENVIRONMENTAL PROTECTION
The following proposals are authorized by Richard T. Dewling, Com

missioner, Department of Environmental Protection.
A public hearing concerning the proposed amendments to NJ.A.C.

7:7A-9.2 and 9.4, and NJ.A.C. 7:14A-3.1 will be held on:
July 14, 1988 at 10:00 A.M. at
Conference Room A, 5 Station Plaza
New Jersey Department of Environmental Protection
Division of Coastal Resources
50 I East Sta te Street
(Corner of East State Street and Clinton Avenue)
Trenton, New Jersey

Submit written comments by August 19, 1988 to:
Suzanne Dice. Esq.
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

(a)
DIVISION OF COASTAL RESOURCES
Freshwater Wetlands Protection Act Rules
Statewide General Permits
Proposed Amendments: N.J.A.C. 7:7A-9.2 and 9.4
Authority: N.J.S.A. 13: IB-3, 58: IOA-I et seq., particularly

58: IOA-4 and 58: IOA-6 and 13:9B-I et seq. particularly
13:9B-23 and 13:9B-25.

DEP Docket Number: 020-88-05.
Proposal Number: PRN 1988-320.
The agency proposal follows:

Summary
On May 16, 1988, the New Jersey Department of Environmental

Protection (Department) adopted rules, effective June 6. 1988, and operat
ive July I, 1988, to implement the Freshwater Wetlands Protection Act
(Act), NJ.S.A. 13:9B-1 et seq. (see the June 6, 1988 New Jersey Register
at 20 NJ.R. 1235(a)). The Act requires strict regulation of activities in
freshwater wetlands and State open waters. Pursuant to N.J.S.A.
13:9B-23, the Department is authorized to adopt general permits which
provide an expedited permit process for common, routine activities which
are determined by the Department to have minimal individual and
cumulative adverse impacts on the environment, and only minor impacts
of freshwater wetlands.

These proposed amendments change the adopted rules by providing
for eight new Statewide General Permits and modifying provisions con
cerning use of multiple Statewide General Permits to reflect the additional
general permits. These Statewide General Permits and modified use
provisions will provide an expedited review process for certain activities
which heretofore have required an individual freshwater wetlands or open
water fill permit. The proposed new Statewide General Permits were
suggested for promulgation during the comment period for the proposed
new rules appearing on December 21, 1987 at 19 NJ.R. 2330(a). The
proposed Statewide General Permits deal with minor road crossing fills,
stormwater outfall structures, surveying activities, fish and wildlife
harvesting, water level recording devices, mosquito control water manage
ment activities, fish and wildlife management, and trail construction on
public lands.

Until such time as these proposed amendments are adopted, these
activities require an individual permit. However, in light of these
proposed amendments, the Department will also accept general permit
applications and approve general permits for these activities in ac
cordance with these amendments.

Social Impact
The proposed amendments will have a positive social impact by provid

ing for quicker and more efficient review of several common activities,
some of which are carried out by government entities. This will minimize
delay for all applicants because it will allocate State resources for their
most efficient use in administering the permit review process of the
freshwater wetlands program.

Economic Impact
The proposed Statewide General Permits and their multiple use are not

expected to have any adverse economic impact. The proposed amend
ments will have a positive economic impact on persons contemplating
the activities covered by the proposed Statewide General Permits, because
authorizations for projects covered by general permits are generally grant
ed more quickly and require lesser fees than would be the case under
individual permits.

Environmental Impact
As required by N.J.S.A. 13:9B-23, the Department has conducted an

environmental analysis and believes that the activities authorized by the
proposed Statewide General Permits will have only minimal individual
and cumulative adverse impacts on the environment and only minor
impacts on freshwater wetlands. The proposed Statewide General Permits
will have a positive environmental impact in that the expedited, systematic
review process for these routine activities will free up wetlands program
staff time for the more thorough review necessary for projects requiring
individual freshwater wetlands and open water fiJi permits, which are
more likely to cause greater environmental impacts.

Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act (P.L.

1986, c. 169), the Department has determined that these amendments will
substantially reduce reporting, record keeping, or other compliance re
quirements on small businesses which engage in those regulated activities
addressed by the amendments.

Full text of the proposal follows (additions indicated in boldface
thus).

7:7A-9.2 Statewide General Permits
(a) The following activities in freshwater wetlands and State open

waters are hereby allowed under Statewide General Permits provided
the activity is in compliance with specific conditions contained in the
Statewide General Permit and with the standard conditions for all
Statewide General Permits in NJ.A.C. 7:7A-9.3 and provided the
activities are in compliance with the Act, this chapter, and the Federal
Act:

1.-9, (No change.)
10. Minor road crossing fills including attendant features, both tem

porary and permanent, that are part of a single and complete project
for crossing a freshwater wetland or State open water, provided that:

i. The crossing is bridged, culverted or otherwise designed to prevent
the restriction of, and to withstand, expected high flows;

ii. Disturbance of any freshwater wetlands or State open waters does
not extend beyond 50 feet on either side of the ordinary high water
mark of any associated water body;

iii. The total area of freshwater wetland or State open water dis
turbed does not exceed 0.25 acres or 100 cubic yards of fill, whichever
is smaller; and

iv. The crossing is designed to minimize disturbance and other
detrimental effects upon freshwater wetlands or State open waters
through the use of best management practices including, but not limited
to:

(1) Minimizing cartway, shoulder widths and side slopes of the road-
way;

(2) Stabilizing all disturbed areas; and
(3) Using suitable, clean, non-toxic fill material.
II. Construction of stormwater outfall structures and associated

stormwater conveyance structures such as pipes, headwalls, rip-rap and
other energy dissipation structures, provided the following conditions
are met:

i. The structures are designed to minimize the area of freshwater
wetlands or State open waters disturbance;

ii. The right-of-way for any piping does not exceed 20 feet in width;
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iii. The total area of freshwater wetlands or State open waters dis
turbed does not exceed 0.25 acres;

h. The facility is designed in accordance with a plan approved by
the appropriate County Soil Conservation District;

v. All stormwater which is discharged into a freshwater wetland or
State open water is first filtered or otherwise treated outside of the
freshwater wetland or State open water, to minimize sediment, pol
lutants, and any other detrimental effects upon the freshwater wetland
or State open water. Detention basins, contour terraces and grassed
swales are examples of pre-discharge treatment techniques which may
be acceptable. This Statewide General Permit does not authorize place
ment of detention facilities in freshwater wetlands or State open water.
The Department will take into consideration whether the outfall is part
of a Regional Stormwater Management Plan already approved by the
Department;

vi. The total amount of rip-rap or any other material placed in the
freshwater wetland or State open water does not exceed 10 cubic yards;
and

vii. The upper 18 inches of material in any backfilled area must
consist of the original topsoil.

12. Surveying activities such as soil borings and cutting of narrow
(five feet or less) survey lines which do not alter the character of the
freshwater wetland or State open water.

13. Fish and wildlife harvesting activities such as traps and duck
blinds.

14. Placement of water level recording devices, water quality
monitoring and testing devices and similar scientific devices.

15. Mosquito control water management activities conducted by a
county mosquito control agency provided:

i. Best management practices are employed including, but not limited
to, shallow swales no more than three feet wide, and low sills no more
than three feet wide;

ii. Disturbance of vegetation is minimized;
iii. Only light equipment is used;
iv. Excavated spoils are removed or spread evenly in a shallow layer

no more than three inches deep on-site;
v. The existing hydrologic condition of the hydric soils is maintained

(that is, excessive drainage is not permitted);
vi. The activities do not take place in exceptional resource value

freshwater wetlands; and
vii. The county submits individual, site-specific project proposals to

the Administrator of the State Office of Mosquito Control Coordi
nation, and the Administrator determines that the project is necessary
to control a documented mosquito problem to existing residents. After
approval by the Administrator, the project shall then be submitted to
the Department for Statewide General Permit review in accordance with
the requirements of this chapter.

16. Fish and wildlife management activities which do not involve the
discharge of more than 10 cubic yards of clean fill, carried out in county,
State or Federal wildlife management areas, parks or reserves. These
activities include but are not limited to:

i. The placement of artificial nesting structures, observation blinds,
sign posts, or fencing;

ii. The clearing of vegetation to increase habitat diversity (when
carried out in accordance with an approved wildlife management plan);
and

iii. The blocking or filling of human-made drainage ditches for the
purpose of restoring previously existing wetland conditions.

17. Trail and/or boardwalk construction on publicly owned park
land, wildlife management areas or reserves, provided:

i. The width of the trail or boardwal k does not exceed eight feet;
ii. Natural materials such as wood chips are used to the maximum

extent practicable;
iii. The project does not interfere with the natural hydrology of the

area; and
iv. The project does not encroach upon or adversely affect the habitat

of any threatened or endangered species.

7:7A-9.4 Use of multiple Statewide General Permits
(a)-(b) (No change.)
(c) For Statewide General Permits at N.J .A.e. 7:7A-9.2(a) 2, 6.

[and] 7, 10 and II, the Department may approve activities covered

PROPOSALS

under more than one general permit on a single property, provided
that the total area of wetlands or State open waters disturbed on that
property by activities under general permits [does not exceed one
acre] 10 and II does not exceed 0.25 acre, the total disturbance on
the property under Statewide General Permits 6 and 7 does not exceed
one acre and the total disturbance of wetlands or State open waters
on the property under all general permits combined does not exceed
one acre. For example, the Department could approve a minor road
crossing disturbing 0.125 acre, an outfall disturbing 0.125 acre, and 0.5
acre of fill in a swale, such that the total area disturbed on the property
under the combined authority of Statewide General Permits 10 and II
would not exceed 0.25 acre, the total disturbance under Statewide
General Permit 7 would not exceed one acre and total disturbance on
the property under the authority of all general permits would not exceed
one acre.

(d) (No change.)
(e) For Statewide General Permits at N.J.A.e. 7:7A-9.2(a) I. 3,

4, 5, [and] 9, 12, 13, 14, 15, 16 and 17, the Department may issue
approvals for any number of activities on a single property covered
by any number of these general permits. Later activities on the same
property will also be eligible for approval under these Statewide
permits.

(f) No property will be the subject of Department approvals under
Statewide General Permits 2, 6, [or], 7, 10 or II more often than
once every five years.

(a)
DIVISION OF WATER RESOURCES
NJPDES Permits for Discharge of Dredged or Fill

Material
Non-exempt Discharges
Proposed Amendment: N.J.A.C. 7:14A-3.1
Authority: NJ.S.A. 13:18-3, 58:lOA-I et seq., particularly

58: IOA-4, 58: IOA-6 and 13:98-1 et seq.
DEP Docket Number: 021-88-05.
Proposal Number: PRN 1988-319.
The agency proposal follows:

Summary
On May 16, 1988 the New Jersey Department of Environmental Protec

tion (Department) adopted rules (see the June 6, 1988 New Jersey Register
at 20 N.J .R. 1235(a)), operative July I, 1988, to implement the Freshwater
Wetlands Protection Act (Act), N.l.S.A. 13:9B-l et seq. The Act amends
the New Jersey Water Pollution Control Act, N.l.S.A. 58:IOA-l et seq.,
discontinuing the Department's discretion to exempt the discharge of
dredged or fill material into freshwater wetlands and State open waters
as these two terms are defined at N.l.A.C. 7:7A-I.4, from the requirement
of a New Jersey Pollutant Discharge Elimination System (NJPDES)
permit.

The rules which were adopted on May 16, 1988 included the require
ment that these activities are now regulated and require a permit. The
proposed amendment changes the NJPDES permit rules to make them
consistent with the Act and the May 16, 1988 adoption, by deleting the
discharge of dredged or fill material into freshwater wetlands and State
open waters from the list of discharges at N.l.A.C. 7:14A-3.1(b) which
are exempt from NJPDES permit requirements.

Social Impact
The amendment to N.l.A.C. 7:14A-3.1 will be positive since it

eliminates a conflicting provision from the rule and promotes consistency
between the NJPDES and Freshwater Wetlands Protection rules.

Economic Impact
The proposed amendment to N.l.A.C. 7: 14A-3.1 will have no adverse

economic impact in that it merely makes the rules implementing the New
Jersey Water Pollution Control Act consistent with recent amendments
to that Act and the Freshwater Wetlands Protection Act and its im
plementing rules at N.l.A.C. 7:7A.
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Environmental Impact
The proposed amendment will have a positive environmental impact

because it will aid the coherent review of the discharge of dredged or
fill material by the freshwater wetlands program.

Regulatory Flexibility Statement
[n accordance with the New Jersey Regulatory Flexibility Act. P.L.

1986. c.169. the Department has determined that this rule would not
impose additional reporting, record keeping. or other compliance require
ments on small businesses because it merely removes a conflicting
provision from a rule in order to implement a statutory requirement.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

7:l4A-3.1 Scope
(a) (No change.)
(b) The following discharges do not require DSW permits:
l. (No change.)
2. Discharges of dredged or fill material into waters [of the United

States which are regulated under Section 404 of the Federal Act] for
which the State could not be authorized to administer the section 404
program under section 404(g) of the "Federal Water Pollution Control
Act Amendments of 1972," as amended by the "Clean Water Act of
1977" (33 U.S.c. §1344) and implementing regulations;

3.-5. (No change.)
(c) (No change.)

(a)
DIVISION OF HAZARDOUS WASTE MANAGEMENT
Labeling and Storage Standards Applicable Both to

Generators Who Offer Hazardous Waste to a
Waste Reuse Facility and to Waste Reuse
Facilities

Proposed Amendments: N.J.A.C. 7:26-7.4, 9.1, and
12.1

Authority: N.J.S.A. l3:ID-I et seq. and 13:IE-6.
DEP Docket Number: 019-88-05.
Proposal Number: PRN 1988-313.

Submit written comments by July 20, 1988 to:
Carl Will
Office of Regula tory Services
Department of Environmental Protection
CN 402
Trenton. New Jersey 08540

The agency proposal follows:

Summary
On August 18. 1986, the Department of Environmental Protection

(" Department") adopted amendments to allow the exchange of hazard
ous waste between generators and waste reuse facilities, as defined by
N.J.A.C. 7:26-1.4 (see 18 N.J.R. 1701(a)). The following amendments are
being proposed to correct certain deficiencies in the August 18, 1986
amendments.

The proposed amendment to NJ.A.C. 7:26-7.4(j)1 instructs generators
to register with the Department's Waste Reuse Program instead of the
Bureau of Hazardous Waste Engineering before offering hazardous waste
to a waste reuse facility.

The proposed amendment to N J .A.C. 7:26-7.4(j)2 would require that
a generator not offer hazardous waste to a waste reuse facility for use
or reuse unless the generator has complied with all applicable require
ments for labeling and accumulating wastes in N.J.A.C. 7:26.

The proposed amendment to NJ.A.C. 7:26-9.I(c)l3iii, pertaining to
wastes intended for use or reuse being served for less than 90 days,
requires that a waste reuse facility comply with the appropriate accumula
tion and labeling requirements of N.J.A.C. 7:26-9.3(a)3 for containers or
NJ.A.C. 7:26-9.3(b)5 for tanks as a condition for exemption from hazard
ous waste facility standards.

The proposed amendment to NJ.A.C. 7:26-9.I(c)13v requires a waste
reuse facility to maintain records which list the date that each shipment
of hazardous waste enters a tank, the volume of that shipment, the date

that each quantity of hazardous waste is removed from the tank and the
volume of the waste at that time as a condition for exemption from facility
standards.

The proposed amendment to N.J.A.C. 7:26-l2.I(b)ll requires the
owner or operator of waste reuse facilities to submit the information
required by N.J.A.C. 7:26-12.l(b)lli through xi to the Waste Reuse
Program and provides the appropriate address.

The proposed amendment to NJ.A.C. 7:26-12.I(b)lliii modifies the
information which the owner or operator of a waste reuse facility is
required to submit to the Waste Reuse Program. The Department de
termined that the present wording unnecessarily restricts inclusion in the
Program to "manufacturing" companies. The modification will clarify
that companies engaged in industrial processes where a waste material
can effectively be substituted for a commercial product may participate
in the program. The second example of "use or reuse" at N.J.A.C.
7:26-1.4 supports this interpretation. In that example, spent pickle liquor
may be used as a phosphorus precipitant and sludge conditioner in
wastewater treatment. Wastewater treatment is not considered to be a
manufacturing process. This amendment clarifies the scope of the waste
reuse program while preventing the program from being exploited by
facilities fraudulently masquerading as industrial facilities.

Social Impact
The proposed amendments will have a positive social impact. They will

ensure that hazardous wastes being stored for eventual reuse are subject
to the same storage and labeling requirements as hazardous wastes being
stored for eventual' treatment or disposal.

Economic Impact
The bulk of the proposed amendments will have no economic impact.

Waste that will be stored prior to reuse would otherwise be stored prior
to treatment or disposal according to N.J.A.C. 7:26. Since the proposed
amendments will not require more stringent storage or labeling
procedures than those required for waste being stored prior to treatment
or disposal, no facility or generator should be adversely affected. The
amendment to NJ.A.C. 7:26-12.I(b)lliii will have a positive economic
impact, by making the waste reuse program available to industrial facili
ties which previously had been excluded.

Environmental Impact
The proposed amendments will have a positive environmental impact.

Wastes being stored prior to reuse will be required to meet the same
labeling and storage requirements as those being stored prior to treatment
or disposal. This will prevent any disparity in the handling of these two
waste streams and will allow uniform enforcement of the rules.

Regulatory Flexibility Statement
Some small businesses as defined in the New Jersey Regulatory Flex

ibility Act (P.L. 1986, c.169) will be impacted by these amendments. In
order to comply with these amendments more stringent storage and
labeling requirements will be required for hazardous waste bound for
waste reuse and hazardous waste being stored at a waste r~use facility
prior to its use. These amendments merely assure that waste being stored
prior to and after exchange will be subject to labeling and storage require
ments equivalent to those for waste being stored prior to treatment or
disposal. In developing these amendments, the Depart'ment has balanced
the need to protect the environment against the economic impact of the
amendments and has determined that to minimize the impact of the
amendments would endanger the environment, public health and public
safety and, therefore, no exemption from coverage is provided.

The amendment to N.J.A.C. 7:26-12.I(b)lliii may have a positive
economic impact on New Jersey's small businesses by opening up the
waste reuse program to a wider range of industrial facilities.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by brackets [thus]).

7:26-7.4 Hazardous waste generator responsibilities
(a)-(i) (No change.)
U) A generator shall not offer hazardous waste to a waste reuse

facility for use or reuse unless:
I. The generator has registered with the Department's waste reuse

facility program. To register, a generator shall submit the following
information to: New Jersey Department of Environmental Protec
tion, Division of Hazardous Waste Management, [Bureau Chief,
Bureau of Hazardous Waste Engineering,] Waste Reuse Program, 401
East State Street, 5th Floor, CN 028, Trenton, N.J. 08625.
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i.-vii. (No change.)
2. The generator has complied with all applicable require

ments [for managing containers of hazardous waste at N.J.A.C.
7:26-7.2 and all storage requirements under N.J.A.C. 7:26-9.3(a)2]
for labeling and accumulation of hazardous waste as contained in
N.J.A.C. 7:26.

3.-5. (No change.)

7:26-9.1 Scope and applicability
(a)-(b) (No change.)
(c) The standards and requirements of this subchapter do not

apply to:
1.-12. (No change.)
13. The owner[/] or operator of a waste reuse facility provided

the following conditions are met:
i.-ii. (No change.)
iii. Wastes intended for use or reuse are stored no longer than 90

days, and the requirements set forth for accumulation of wastes for less
than 90 days at N.J.A.C. 7:26-9.3(a)3 or (b)S are also met:

iv. (No change.)
v. The owner[/] or operator of the waste reuse facility maintains

a written operating record at the facility in accordance with the
applicable provisions of NJ .A.C. 7:26-9.4(i) and, for hazardous waste
stored in tanks, records are maintained which list the date that each
shipment of hazardous waste enters the tank, the volume of that ship
ment, the date that each quantity of hazardous waste exits the tank,
and the volume of the hazardous waste exiting the tank;

vi.-xi. (No change.)
(d)-(e) (No change.)

7:26-12.1 Scope and applicability
(a) (No change.)
(b) The following persons are not required to obtain a permit

pursuant to this subchapter to conduct the following activities or
construct or operate the following hazardous waste facilities.

1.-10. (No change.)
II. The owner[/] or operator of a waste reuse facility, provided

all conditions and requirements of N.J.A.C. 7:26-9.1(c)13 are met,
and the owner[/] or operator submits the following information and
documentation to the [Department] New Jersey Department of En
vironmental Protection, Division of Hazardous Waste Management,
Waste Reuse Program, 401 East State Street, Sth Floor, eN 028,
Trenton, N.J. 08625:

i.-ii. (No change.)
iii. [Description of the wastes to be reused, products to be

produced, a] A brief description of the waste reuse process[:] including
the waste to be reused, raw material to be substituted, and the end
product of the industrial process;

iv.-xi. (No change.)
(c) (No change.)

HIGHER EDUCATION
(a)

BOARD OF HIGHER EDUCATION
Chargeback
Learning Disabled, Auditorily Impaired and Visually

Impaired Students
Proposed Amendment: N.J.A.C. 9:4-1.5
Authorized By: Board of Higher Education,

T. Edward Hollander, Chancellor and Secretary.
Authority: N.J.S.A. 18A:64A-7, NJ.S.A. 18A:72H-8.
Proposal Number: PRN 1988-287.

PROPOSALS

Submit comments by July 20, 1988 to:
Grey J. Dimenna, Esq.
Administrative Practice Officer
Department of Higher Education
20 West State Street
CN 542
Trenton. New Jersey 08625

The agency proposal follows:

Summary
Pursuant to the Board of Higher Education's Statewide Plan for Higher

Education (1981) and the Higher Education Services for Auditorily Im
paired. Visually Impaired and Learning Disabled Students Act. N.J .S.A.
18A:72H-I et seq., the Department of Higher Education has established
four Comprehensive Centers for Learning Disabled Students and three
New Jersey Centers for Collegiate Deaf Education. These centers provide
substantially enhanced disability-specific academic programs and adap
tive services through specialized orientation and compensatory learning
strategy development courses. academic assistance. counselling by person
nel trained in particular disabilities and use of adaptive educational
materials and aids.

Six of the centers are located at county colleges. Because of the concen
tration of resources at these particular county colleges, it is expected that
the centers will attract students with particular disabilities from outside
the counties. Under present regulations. students who need com
prehensive remedial programs must take the full sequence of remediation
in their home counties. This limits access to the extensive disability
specific support and specialized personnel available through the centers
to students who are residents of the counties in which the centers are
located. The proposed amendment will allow out-of-county students. who
meet eligibility requirements and are accepted into a center's specialized
direct service program, to register for and attend, on chargeback basis.
all course work necessary to satisfy the requirements of a program of
study. including comprehensive remedial programs, at the institution
where the center is located. The proposal also specifies the center's in
tensive academic support programs as programs of study for the purpose
of chargeback.

Social Impact
The proposed amendment will allow special needs students to attend

particular county colleges which provide intensive programmatic support
for their particular needs through various centers at an in-county tuition
rate on a chargeback basis when the appropriate center is not located
at their home county college. Thus. such students will be able to attend
whichever county college best suits their special academic needs without
being placed at an economic disadvantage by having to pay out-of-county
tuition rates.

Economic Impact
The proposed amendment will allow students who qualify for programs

set up pursuant to N.J.S.A. 18A:72H-I et seq. to attend an out-of-county
county college on a chargeback basis (at an in-county tuition rate). Such
a tuition rate is substantially Jess than the out-of-county tuition rate which
such students might otherwise be required to pay.

The amendment will serve to increase the chargeback payments of those
counties without centers to county colleges which have centers as the
amendment will increase the number of students eligible to attend a
county college on a chargeback basis.

Regulatory Flexibility Statement
The proposed amendment does not require a regulatory flexibility

analysis since it does not impose any requirements on small businesses.
The proposed amendment simply provides for students who qualify for

admission into programs established at county colleges pursuant to

N.J.S.A. 18A:72-H-l et seq. to attend centers established at out-of-county
county colleges on a chargeback basis. The proposal does not impact
upon small businesses.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

9:4-1.5 Chargeback
(a)-(f) (No change.)
(g) For the purpose of chargeback, Comprehensive Support Centers

for Learning Disabled Students, New Jersey Centers for Collegiate
Deaf Education and College Resource Centers for Visually Impaired
Students designated by the Chancellor, shall be considered eligible
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programs of study. Out-of-county students, who meet the eligibility
requirements and are accepted into direct service programs in a Center
located at a community or county-assisted college. shall be permitted
to register for and attend, on a chargeback basis, all course work
necessary to satisfy the requirements of a program of study approved
by the Director of the Center in which the student is enrolled.

[(g)](h) Students required to enroll in a comprehensive remedial
program, as defined by the Chancellor. must take that full sequence
of remediation in the home county with the exception of students
enrolled in Comprehensive Support Centers for Learning Disabled Stu
dents, New Jersey Centers for Collegiate Deaf Education or College
Resource Centers for Visually Impaired Students. Students enrolled in
the programs of these Centers may complete required comprehensive
remedial programs at the Centers. Each academic year, the Chancellor
shall determine and distribute to the county colleges a definition of
comprehensive remedial program for such students which shall be
based upon severe deficiencies in reading. writing and mathematics
as evidenced by New Jersey College Basic Skill Placement Tests
results. After the successful completion of such remediation, students
will be eligible to take the intended courses of study on a chargeback
basis at the out-of-county institution.

[(h)](i) Students not required to enroll in a comprehensive re
medial program as defined in [(g)](h) above may take such rem
ediation as part of the program of [student] study at the out-of-county
institution on a chargeback basis.

[(i)](j) A student shall be eligible to attend an out-of-county com
munity or county-assisted college on a chargeback basis if the stu
dent's local county or county-assisted college cannot admit the stu
dent into a particular course or program of study desired by the
student due to lack of available space in the course or program of
study which continue or will continue over one year from the initial
date of attempted admission.

[(j)](k) The college accepting such out-of-county students shall
charge the sending counties according to a system of differential
chargeback rates as determined by the Board of Higher Education,
calculating the amount to be charged in the following manner:

I. The total number of current year's estimated resident credit
hour and equivalent credit-hour enrollments and divide by 30 to
obtain the full-time equivalent student enrollments (resident FTE's).

i. Equivalent credit hours for State fundable non-credit course
offerings shall be calculated by dividing total non-credit course con
tact hours by 15.

ii. Resident credit-hour and equivalent credit-hour enrollments are
defined as all county resident enrollments which are eligible for State
funding pursuant to N.J.A.C. 9:4-3.10 and 9:4-3.12.

2. Divide the sum of all resident FTE's from [(j)](k)1 [of this
section] above into the current county operating appropriation to
determine the base chargeback rate.

3. Multiply the sending county's eligible credit-hour and
equivalent credit-hour enrollments for each differential funding
group by their respective differential ratios, and total. Divide the total
by 30 to determine the sending county's eligible weighted FTE's.

4. Multiply the base chargeback rate times the sending county's
eligible weighted FTE's to determine the charge to the sending
county.

5. The receiving college shall adjust the charge to sending counties
when audited actual credit-hour and equivalent credit-hour en
rollments become available from the annual enrollment audit. The
calculations in [(i)](k)1 to 4 above shall be made utilizing the audited
actual credit-hour and equivalent credit-hour enrollments divided by
30 to equal FTE's and adjusted county operating appropriation, if
applicable. The difference between this adjusted chargeback amount
and the previous State Fiscal Year's chargeback amount to each
sending county shall be added to or subtracted from the following
year's initial chargeback billing to said sending counties, and be so
identified upon that bill.

[(k)](1) Each receiving college shall provide to the sending
counties:

1.-3. (No change.)

[(I)](m) The receiving college may expend the $1.00 per credit hour
collected for minor capital purposes as part of its chargeback billing
subject to the following limitations:

1.-2. (No change.)

CORRECTIONS
THE COMMISSIONER

The following proposals are authorized by William H. Fauver, Com
missioner. Department of Corrections.

Submit comments by July 20, 1988 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
CN 863
Trenton, New Jersey 08625

(a)
Security and Control: Strip Search
Proposed Amendments: N.J.A.C. 10A:3-5.6 and 5.7
Authority: N.J.S.A. 30:1B-6 and 30:18-10.
Proposal Number: PRN 1988-306.
The agency proposal follows:

Summary
This proposal amends N.J.A.C. IOA:3-5.6 so that all references to

"Frisk Search" in the title and the rule have been changed to "Pat
Search". N.J.A.C. IOA:3-5.6(d), which required that frisk searches be
conducted by staff members of the same sex as the inmate, has been
amended to permit pat searches to be conducted by male or female
correction officers regardless of the sex of the inmate. This proposal also
amends N.J.A.C. IOA:3-5.7 so that all references to "Frisk Search" are
deleted, and N.J .A.C. IOA:3-5. 7(g) has been added which authorizes strip
searches of inmates by correction officers of the opposite sex in emergency
situations.

Social Impact
The proposed amendments will provide the administrative flexibility

that is necessary to more effectively utilize correction officers within the
Department of Corrections.

Economic Impact
The proposed amendments will have no significant economic impact

because additional funding is not necessary to implement or maintain the
amendments.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of

Corrections and do not affect small businesses as defined in the Regu
latory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus)).

IOA:3-5.6 [Frisk] Pat search
(a) A [frisk] pat search or pat-frisk shall be conducted while the

inmate is fuJly clothed. [It] A pat search or pat-frisk includes both
the touching of the inmate's body through clothing, including hair,
dentures, etc., and a thorough examination into pockets, cuffs, seams,
etc., and all personal p'roperty in the inmate's possession.

(b) [Frisk] Pat searches of inmates may be conducted at any time
in the following circumstances:

1.-3. (No change.)
(c) In addition to the foregoing routine searches, a [frisk] pat

search may be conducted at any time when there is a reasonably clear
indication that the inmate is carrying contraband. This search may
be conducted only with prior approval of a supervisory level officer
or staff member. Factors which may form the basis for such search
may include:

1.-2. (No change.)
(d) [All frisk searches shaJl be conducted by staff of the same sex

as the inmate] Pat searches may be conducted by either male or female
officers regardless of the sex of the inmate.
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IOA:3·5.7 Strip searches
(a)-(d) (No change.)
(e) All [frisk] pat searches, strip searches and body cavity searches

shall be conducted in a professional and dignified manner, with
maximum courtesy and respect for the inmate's person. The number
of officers present shall be only that number reasonably necessary
to provide security. No member of the opposite sex shall be present
during strip searches and body cavity searches except medical staff
persons as set forth in (d) above, and as set forth in (g) below.

(I) (No change.)
(g) Strip searches of inmates may be conducted by officers of the

opposite sex under emergent conditions as ordered by the Super
intendent, Under no circumstances shall invasive body cavity searches
be conducted by anyone other than a medical doctor or registered nurse
(R.N.).

(a)
Social Services: Religion
Proposed Amendments: N.J.A.C. 10A:17-5.3 and 5.8
Authority: N.J.S.A. 30: IB-6 and 30: IB-IO.
Proposal Number: PRN 1988-307.
The agency proposal follows:

Summary
The proposed amendment to N.J.A.C. lOA: 17-5.3 permits inmates

assigned to half-way houses to attend worship services and/or religious
activities in the community at the discretion of the Superintendent. The
proposed amendment to N.J.A.C. IOA:17-5.8 clarifies the responsibilities
of the Chaplain or volunteer religious leader and the custody shift super
visor in the control of religious ritualistic elements.

Social Impact
The proposed amendment to N.J.A.C. IOA:17-5.3 will have no signifi

cant social impact because it simply codifies the existing practice regard
ing the attendance of religious activities by inmates assigned to half-way
houses. The proposed amendment to N.J.A.C. IOA:17-5.8 will have no
significant social impact because it merely clarifies the responsibilities of
the chaplain or volunteer religious leader and the custody supervisor in
the control of religious ritualistic elements.

Economic Impact
The proposed amendments will have no significant economic impact

because additional funding is not necessary to implement or maintain the
amendments.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of

Corrections and do not affect small businesses as defined in the Regu
latory Flexibility Act.

OFFICE OF ADMINISTRATIVE LAW NOTE: The adopted text of
N.J.A.C. lOA: 17-5 may be found in the adoption section of the June 6,
1988 issue of the New Jersey Register.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

lOA: 17-5.3 Inmate attendance of community religious activities
(a) Inmates within the Division of Adult Institutions, including

satellite units, and adult inmate paraprofessionals assigned to juvenile
correctional facilities shall not be permitted to attend worship ser
vices and/or religious activities in the community.

(b) At the discretion of the Superintendent, inmates residing in com
munity residential centers may be permitted to attend religious services
in the community.

lOA: 17-5.8 Control of religious ritualistic elements
(a) Religious ritualistic elements, including but not limited to sac

ramental wine, fragrance oil in institution approved containers and
matzo, which are necessary as part of the religious service. [shall]
may be brought into the correctional facility only by the Chaplain
or a volunteer religious group leader from the community.

(b) The custody shift supervisor shall be responsible for the secure
storage of [sacramental] religious ritualistic elements.

PROPOSALS

(c) When [sacramental] religious ritualistic elements are to be used,
these elements shall be issued by the custody shift supervisor only
to the Chaplain or a volunteer religious group leader from the com
munity.

(d) The Chaplain or a volunteer religious group leader from the
community shall be responsible for the use and return of [sacramen
tal] any excess religious ritualistic elements to the custody staff super
visor for secure storage following the use of the elements at religious
services.

(b)
Bedside and Funeral Visits
Proposed Amendments: N.J.A.C.10A:1S-7
Authority: N.J .S.A. 30: IB-6 and 30: IB- 10.
Proposal Number: PRN 1988-305.
The agency proposal follows:

Summary
The proposed amendments broaden the Superintendent's authority to

approve bedside and funeral visits, and prohibit correctional facilities
from denying an inmate's request for a bedside or funeral visit solely
because the inmate and his or her family are indigent. Modifications have
been made in the format of this Subchapter to facilitate easy reading and
interpretation.

Social Impact
The proposed amendments authorize the Superintendent to approve

the attendance of an inmate at the bedside and/or funeral of a dying
or deceased relative other than a parent, spouse, child or sibling if that
relative acted as a parent or guardian over a period of time. The amend
ments prohibit the denial of an indigent inmate's request for a bedside
or funeral visit solely because of the inability of the inmate and his or
her family to pay the costs of the visit.

Economic Impact
The proposed amendments will have no significant economic impact

because sufficient staff and financial resources are available to implement
and maintain these rules.

Regulatory Flexibility Statement
The proposed amendments impact on inmates and the Department of

Corrections and do not affect small businesses as defined in the Regu
latory Flexibility Act.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

SUBCHAPTER 7. BEDSIDE AND FUNERAL VISITS

IOA:18-7.l (No change)

lOA: 18-7.2 Authority
(a) Pursuant to N.J.S.A. 30:4-8. I, the correctional facility Super

intendent may, at his or her discretion, authorize and permit the
attendance of an inmate at the bedside and/or funeral of a dying
or deceased relative, as defined in N.J.A.C. 10A:18-1.3..

(b) [A relative shall be defined in N.J.A.C. IOA:18-1.3] The Super
intendent may, at his or her discretion, authorize and permit the attend
ance of an inmate at the beside and/or funeral of a dying or deceased
relative other than those listed in N.J.A.C. IOA:I8-1.3 when it can be
verified that the relative acted, for a period of time, as a parent or
guardian of the inmate, such as a grandparent.

[(c) During the bedside and/or funeral visit, the inmate shall at
all times be in the custody of one or more correction officers or
employees of the correctional facility wherein the inmate is confined.]

[(d) The inmate shall not be permitted to go on a bedside or
funeral visit that is outside the State of ~ew Jersey.]

IOA:18-7.3 Verification
(a) The burden is on the inmate to prove that the ill or deceased

person is his or her relative as defined in N.J.A.C. IOA:18-1.3.
(b) The fact of illness or death shall be verified by the Superintendent

or his or her designee.
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[lOA: 18-7.3]IOA:18-7.4 Eligibility
(a) The correctional facility Superintendent shall determine

whether an inmate is eligible to go on a bedside or funeral visit. [The
correctional facility Superintendent is not required to permit bedside
or funeral visits if:

I. The visit will interfere with the security or orderly operation
of the correctional facility;

2. The inmate is an incorrigible criminal;
3. The inmate is a known escape risk;
4. The inmate has unusual disciplinary problems:
5. The inmate is recognized as untrustworthy; or
6. The inmate is a highly publicized person whose reappearance

in the community under any conditions other than strict compliance
with the laws governing parole and release would cause unfavorable
comment in the community.]

(b) If the Superintendent is in doubt as to the propriety of per
mitting a particular inmate to leave the correctional facility under
the circumstances enumerated in this subchapter. the Superintendent
shall consult with the Assistant Commissioner of his or her Division.

[(c) The burden is on the inmate to prove that the ill or deceased
person is his or her relative as defined in N.J.A.C. IOA:18-1.3.]

[(d) The fact of illness or death shall be verified by the Super
intendent or his or her designee.]

lOA: 18-7.5 Ineligibility
(a) The inmate shall not be permitted to go on a bedside or funeral

visit that is outside the State of New Jersey.
(b) The inmate shall not be permitted to go on a bedside or funeral

visit that is in a private residence.
(c) The correctional facility Superintendent is not required to permit

bedside or funeral visits if:
I. The visit will interfere with the security or orderly operation of

the correctional facility;
2. The inmate is an incorrigible criminal;
3. The inmate is a known escape risk;
4. The inmate has unusual disciplinary problems;
5. The inmate is recognized as untrustworthy;
6. The inmate is a highly publicized person whose reappearance in

the community under any conditions other than strict compliance with
the laws governing parole and release would cause unfavorable comment
in the community; or

7. The location of the funeral or bedside visit could place either the
escorting correction officer(s) or the inmate in jeopardy.

IOA:18-7.6 Security
During the bedside and!or funeral visit, the inmate shall at all times

be in the custody of one or more correction officers or employees of
the correctional facility wherein the inmate is confined.

[JOA:18-7.4]IOA:18-7.7 Court ordered funeral visits
(a l-(b) (No change in text.)

(lOA: l8-7.5]10A:18-7.8 Payment of visit expenses
(a) (No change.)
(b) No inmate shall be denied approval for a bedside or funeral visit

solely because of the inability of the inmate and his or her family to
pay travel and other expenses. In the event that an inmate is indigent
and it can be verified that the inmate's family is unable to reimburse
the correctional facility for the expenses of a deathbed or funeral visit,
the correctional facility shall assume the expenses of the visit.

[(b)](c) The Business Office of the correctional facility shall
predetermine the expenses claimed for reimbursement upon the ap
proval by the Superintendent.

[(c)](d) A detailed written statement of expenses shall be prepared
using the following criteria to determine the amount of reimburse
ment due:

1.-5. (No change in text.)
[(d) The Superintendent may grant exceptions to payment of visit

expenses if all other conditions of this subchapter are met and the
Superintendent is satisfied that the family cannot meet the expenses
of the visit.]

[IOA:18-7.6]IOA:18-7.9 Notification of Central Office
All bedside and funeral visits shall be noted in the Superintendent's

monthly report.

LABOR
The following proposals are authorized by Charles Serraino, Com

missioner, Department of Labor.
Submit comments by July 20, 1988 to:

Alfred B. Vuocolo, Jr.
Chief Legal Officer
New Jersey Department of Labor
CN 381
Trenton, New Jersey 08625-0381

(a)
DIVISION OF EMPLOYMENT SECURITY
Separation and Disqualification Notices
Proposed Amendment: N.J.A.C. 12:17-1.6
Authority: N.J.S.A. 34:1-20, 34:IA-3(e), 43:21-4(c)(I) and

43:21-6(a).
Proposal Number: PRN 1988-314.
The agency proposal follows:

Summary
Pursuant to N.J.S.A. 43:21-4(c)(2), the Department of Labor (Depart

ment) may modify the requirement that an unemployed individual must
be "actively seeking work" to receive unemployment benefits if the modi
fication is warranted by economic conditions.

Pursuant to NJ.S.A. 43:21-4(c)(2), the Department promulgated
:'IIJ.A.C. 12:17-1.6 which concerns employer notice to the Department
in the event of a temporary layoff of employees. NJ.A.C. 12:17-1.6
currently requires, among other things, that certain individuals who are
temporarily separated from work through no fault of their own for a
definite period of no more than four weeks need not conduct an active
search for work provided that they otherwise meet the eligibility require
ments set forth in NJ.S.A. 43:21-4.

The Department proposes to amend NJ.A.C. 12:17-1.6 by expanding
the maximum period of temporary unemployment from four weeks to
eight weeks. The Department believes that this amendment appropriately
reflects the current economic conditions and personnel practices of em
ployers.

Other amendments to the rule are editorial in nature and do not change
the substance of the rule.

Social Impact
The proposed amendment will benefit those individuals who are tem

porarily unemployed longer than four weeks but less than eight weeks
since they no longer have to conduct futile work searches.

Economic Impact
The proposed amendment will have a positive economic impact on

individuals who are temporarily unemployed longer than four weeks but
less than eight weeks since these individuals will no longer have to spend
time and money conducting futile work searches.

The proposed amendment will have no direct impact on employers.
The proposed amendment will slightly reduce Department costs as

sociated with processing claims by alleviating the need to review claimant
work search records.

Regulatory Flexibility Statement
The proposed amendment will not place any additional reporting,

record keeping or compliance requirements on small businesses as that
term is defined in the Regulatory Flexibility Act, NJ.S.A. 52: 14B-16 et
seq. Thus, no regulatory flexibility analysis is required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

12: 17-1.6 Notice of temporary separation from work
(a) Whenever [a] workers are temporarily separated from [his]

work through no fault of [his] their own or not of [his] their own
accord. the employer, upon request by the local unemployment in
surance claims office, shall verify the expected duration of the
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[worker's] period of unemployment, the reason for [his] separation,
and the date on which the employer expects the workers to retu rn
to [his] work.

(b) If the period of temporary unemployment is [for four] eight
weeks or less and the employer has furnished the information re
quired in [subsection] (a) [of this Section] above, the workers will be
entitled to benefits if [he] they meet[s] all of the requirements of
subsections (a), (b), (c), (d) and (e) of NJ.S.A. 43:21-4, except that
the employer's verification that [he] they expect[s] the workers to
return to work within the [four-week] eight-week period will dispense
with the requirement of actively seeking work during such period.

(a)
DIVISION OF WORKPLACE STANDARDS
Safety and Health for Public Employees: Ethylene

Oxide
Proposed Amendment: N.J.A.C.12:100-4.2
Authority: N J .S.A. 34: 1-20; 34: IA-3(e); and 34:6A-25 et seq.,

specifically 34:6A-30; and 29 C FR Part 1910
Proposal Number: PRN 1988-316.

The agency proposal follows:

Summary
The Public Employees Occupational Safely and Health Act. N.J.S.A.

34:6A-25 et seq .. requires the Department of Labor to establish health
;lnd safety standards for public employees.

On November 5. 19~4. rules were promulgated by the Commissioner
which adopted the Federal Occupational Safety and Health Adminis
tr;ltion (OSHA) standards by reference in N.J .A.C. 12: 100. Safety and
Health Standards for Public Employees.

On April 4. 1988. the Federal Occupational Safety and Health Adminis
tration issued a final rule on ethylene oxide which became effective on
June 6, 1988. This final rule on ethylene oxide was published in the
Federal Register of Wednesday, April 6. 1988.

This standard. 29 CFR Part 1910.1047 Ethylene Oxide. addresses all
instances of occupational exposure to ethylene oxide. The standard re
tains the eight hour time weighted average (TWA) for occupational
exposure to ethylene oxide at one part per million (ppm) and adopts the
short term exposure limit (STEL) at five ppm as averaged over a 15
minute period. The section consists of 14 topics including: permissible
exposure limits: exposure monitoring: methods of compliance: respiratory
protection and personal protective equipment: emergency situations:
medical surveillance: communication of ETO hazards to employees: reo
cord keeping: and observation of monitoring.

Additionally, the Federal standards include four appendices. which
address the following issues: Substance Safety Data Sheet for Ethylene
Oxide: Substance Technical Guidelines for Ethylene Oxide: Medical
Surveillance Guidelines for Ethylene Oxide: and Sampling and Analytical
Methods for Ethylene Oxide.

N.J.S.A. 34:6A-30 states, in part: " ... the Commissioner shall provide.
at the minimum, for the adoption of all applicable occupational health
and safety standards. amendments or changes adopted or recognized by
the Secretary under the authority of the Occupational Safety and Health
Act of 1970."

This final Federal rule is an amendment as described above and is the
rule which the Division of Workplace Standards of the Department of
Labor proposes to adopt into the State regulations by reference. The
Department proposes to amend N.J.A.C. 12:100-4.2(a) and adopt the
Federal rule by reference.

It should be noted that paragraph (01) of 29 eFR 1910.1047 addresses
an effective date and start-up dates. These dates represent implementation
dates set by the United States Department of Labor for the protection
of employees in the private sector by private employers. The effective date
of this amendment for the State program and for public employers and
public employees will be the date the adoption notice of this amendment
is published in the New Jersey Register.

Social Impact
This proposed amendment will protect the health, safety and welfare

of public employees handling ethylene oxide. There exists sufficient
documented scientific information that exposure at concentrations above

PROPOSALS

the permissible exposure limits is associated with occupational disease and
ill-health symptoms.

Implementation of this amendment will reduce illness occurring among
public employees. The amendment will improve working conditions. re
duce time lost because of exposure to ethylene oxide. and will enhance
the welfare and morale of public employees affected.

Economic Impact
Compliance with this proposed amendment will impose some increased

costs on public employers. However. the use of ethylene oxide by public
employees is not widespread. Its use in the public sector is almost ex
clusively confined to hospitals. which use the ethylene oxide as a method
of sterilization for medical equipment.

Regulatory Flexibility Statement
Since only public employers in the State of New Jersey will be affected

by the proposed amendment. the proposal does not impose any additional
reporting. recordkeeping or compliance requirements on small business.
Thus. a regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

12: 100-4.1 Adoption by reference
(a) The standards contained in 29 CFR 1910. General Industry

Standards with the amendments published in the Federal Register
through [December 31. 1987] April 6, 1988 with certain exceptions
noted in (b) and (c) below. are adopted as occupational safety and
health standards and shall include:

1.-19. (No change.)
(b)-(c) (No change.)

(b)
DIVISION OF WORKPLACE STANDARDS
Apparel Industry Registration System
Proposed New Rules: N.J.A.C. 12:210-'
Authority: N.J.S.A. 34: 1-20; 34: I A-3(e) and P.L. 1987, c.458.
Proposal Number: PRN 1988-315.

The agency proposal follows:

Summary
In 1987. the legislature drafted and passed legislation concerning the

apparel industry. This legislation (P.L. 1987. c.458). which was signed
into law in January. 1988. requires the Commissioner of Labor to estab
lish a Special Task Force on the Apparel Industry to enforce the State
Labor laws in the apparel industry. The legislation further requires the
Commissioner to establish a registration system for employers in that
industry.

The proposed new rules are intended to help the Department identify
those individuals in the apparel industry who violate the State labor laws
and to ensure that apparel workers are not working in conditions which
violate the laws concerning wages and hours, wage payment, child labor,
unemployment and temporary disability insurance. and workers' com
pensation.

N.J.A.C. 12:210-1.1 sets forth the purpose and scope of the proposed
new rules. N.J.A.C. 12:210-/.2 is a definitions section.

N.J .A.c. 12:210-1.3 outlines the procedures established by the Depart
ment for registering apparel industry manufacturers and contractors. The
section lists the information whieh must be submitted to the Department.
and the circumstances under which a certificate of registration will be
issued. The section also sets forth the registration fees and the renewal
periods.

N.J.A.C. 12:210-1.4 creates a special task force which shall be respon
sible for enforcing all State labor laws which affect the apparel industry.

N.J.A.C. 12:210-1.5 lists the acts which constitute violations of the
subchapter, and sets forth the applicable penalties.

Social Impact
The proposed new rules will help to eliminate those apparel industry

manufacturers and contractors who violate labor laws. thus preventing
exploitation of garment workers. Additionally. the rules will protect those
manufacturers and contractors who abide by the rules from unfair com
petition.
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Economic Impact
The proposed new rules will ensure that garment workers receive the

wages to which they are due pursuant to State laws. The rules will
mandate that all manufacturers and contractors pay the wages required
by law, and thus those individuals who are currently paying sub-standard
wages will be forced to increase their workers' salaries. In addition,
manufacturers and contractors will have to pay an annual registration
fee to the Department.

The Department will experience an increase in costs as a result of
having to create a task force and increasing the amount of apparel
industry inspections which will take place as a result of the proposed new
rule's requirements. There will also be an increase in the administrative
functions of the Department. However, the Department expects these
additional costs to be covered by the legislative appropriation alloted to
the Department pursuant to P.L. 1988, c.4S8.

Regulatory Flexibility Statement
The proposed new rules will impose some reporting, record keeping and

compliance requirements upon manufacturers and contractors in the
apparel industry. some of whom will be small businesses. It is not poss
ible, at this time, to determine the number of small businesses to which
the rules will apply, as these manufacturers and contractors are not yet
registered with the Department. However, the Department is statutorily
mandated to apply these requirements to all apparel industry manufac
turers and contractors, as it has been determined by the legislature that
this is the only effective way to eliminate those segments of the apparel
industry that willfully violate State labor laws.

Full text of the proposed new rules follows.

CHAPTER 210
APPAREL INDUSTRY REGISTRAnON SYSTEM

SUBCHAPTER I. GENERAL REQUIREMENTS

12:210- 1.1 Purpose and scope
(a) The purpose of this subchapter is to establish a registration

system which requires apparel industry manufacturers and contrac
tors to register with the Department as a condition of doing business
in the State.

(b) This subchapter is applicable to all New Jersey apparel indus
try manufacturers and contractors.

12:210-1.2 Definitions
The following words and terms. when used in this subchapter, shall

have the following meanings unless the context clearly indicates
otherwise.

"Apparel industry" means the making, cutting, sewing, finishing,
assembling, pressing or otherwise producing of apparel, designed or
intended to be worn by any individual and sold or offered for sale
for that purpose, but does not include cleaning, pressing, or tailoring
services performed upon apparel sold or offered for sale at retail.

"Commissioner" means the Commissioner of Labor.
"Contractor" means any person who contracts to perform in this

State the cutting, sewing, finishing, assembling, pressing or otherwise
producing of any apparel, or a section or component of apparel,
designed or intended to be worn by any individual and sold or offered
for sale, except at retail, for that purpose. The definition of contractor
is for the purpose of this subchapter only, and shall not affect the
classification of an individual as an independent contractor pursuant
to the Unemployment Compensation Law.

"Department" means the New Jersey Department of Labor.
"Manufacturer" means any person who contracts with a contrac

tor to perform in this State the cutting, sewing, finishing, assembling,
pressing or producing of any apparel, or a section or component of
apparel, designed or intended to be worn by any individual and sold
or offered for sale, except at retail, for that purpose, or who cuts,
sews, finishes, assembles, presses or otherwise produces in this State
any apparel, or a section or component of apparel, designed or
intended to be worn by any individual and sold or offered for sale,
except at retail, for that purpose.

"Production employee" means any person who directly performs
the cutting, sewing, finishing, assembling, pressing or otherwise
producing of any apparel, or a section or component of apparel,
designed or intended to be worn by any individual and sold or offered
for sale, except at retail, for that purpose.

12:21O-1.3 Registration; issuance of certificate
(a) Prior to engaging in the apparel industry husiness in this State,

a manufacturer or contractor shall register with the Department by
completing a form prescribed by the Commissioner.

(b) The registration form shall contain, but not be limited to, the
following information for all manufacturers and contractors:

I. The structure of the business, that is, sole proprietorship, part-
nership or corporation;

2. The name and principal business address in the State;
3. The tax identification number; and
4. If the registrant is a contractor, whether the registrant subcon

tracts the cutting or sewing of apparel or its sections or components.
(c) Divisions, subsidiary corporations or related companies may

be named and included under one omnibus registration.
(d) The Commissioner shall issue a certificate of registration upon

receipt of the following:
I. The registrant's completed registration form;
2. Documentation that the registrant has workers' compensation

coverage for his or her production employees working in the State;
and

3. Payment of one of the following to the Division of Workplace
Standards:

i. The initial registration fee of $100.00; or
ii. The annual renewal registration fee of $50.00.
(e) Manufacturers or contractors in existence prior to or on July

I, 1988 shall file the initial registration by July I, 1988. The regis
tration shall be valid until January 15, 1989.

(I) New manufacturers or contractors shall file the initial regis
tration upon the commencement of business in the apparel industry
in this State. The registration shall be valid until January 15 of the
following year.

(g) The certificate of registration shall be renewed by January 15
of each year.

12:210-1.4 Special task force
(a) The Commissioner shall establish a special task force, com

prised of Departmental personnel, to enforce all State labor laws
which affect the apparel industry.

(b) The task force shall have the power to:
I. Inspect manufacturers and contractors, with respect to their

production employees, for compliance with:
i. The registration requirements of N.J.A.C. 12:210-1.3;
ii. State wage and hour, unemployment compensation. temporary

disability, workers' compensation, child labor and industrial home
work laws; and

iii. All orders and assessments of civil penalties by the Com
missioner;

2. Investigate and conduct inspections of a manufacturers' or con
tractors' locations, books, records and premises to ensure compliance
with this subchapter; and

3. Take any action necessary to implement the provisions of this
subchapter.

(c) The task force members shall receive special training with
regard to the State labor laws to enable them to enforce the
provisions of this subchapter.

(d) The task force shall issue a report on its activities to the labor
and appropriation committees of the legislature.

12:210-1.5 Violations; penalties
(a) The following acts constitute violations of this subchapter:
I. Failure to comply with the registration requirements pursuant

to N.J.A.C. 12:210-1.3;
2. Performing services or representing oneself as being registered

to perform apparel industry services without holding a valid regis
tration;

3. Contracting for the performance of an apparel industry service
with a manufacturer or contractor who is known to have failed to
register, renew its registration, or whose registration has been re
voked; and

4. Failure to comply, for the second time in three years, with an
order of the Commissioner concerning registration compliance.

(b) The following civil penalties may be imposed by the Com
missioner for committing the violations in (a)1 through 4 above:
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I. A fine of up to $1,000 for an initial violation;
2. A fine of up to $2,000 for each subsequent violation.
i. Penalties shall be payable to the Division of Workplace Stan

dards.
3. An intentional failure to comply with the registration require

ments shall be a crime of the fourth degree.
(c) If a manufacturer or contractor fails to comply with an order

by the Commissioner to register or renew registration, the Com
missioner may obtain an injunction prohibiting the manufacturer or
contractor from conducting business.

(d) If a manufacturer or contractor is found guilty, after a hearing
held pursuant to the Administrative Procedure Act, N.J.S.A.
52:14B-I et seq. and the Uniform Administrative Procedure Rules,
N.J.A.C. 1:1, of two violations of the same provision of this
subchapter in three years, the Commissioner may suspend the regis
tration of any such manufacturer or contractor for a period ranging
from 30 days to one year.

(e) Any manufacturer or contractor who contracts, for the second
time in three years, with a manufacturer or contractor who is known
to have failed to comply with the registration requirements in
N.J.A.C. 12:210-1.3, shall be liable to pay any civil penalty assessed
against the known violator, if such violator has not paid the penalty.

COMMERCE, ENERGY AND
ECONOMIC DEVELOPMENT

(a)
URBAN ENTERPRISE ZONE AUTHORITY
Urban Enterprise Zone Program
Proposed New Rules: N.J.A.C. 12A:120-1
Authorized By: Borden R. Putnam, Chairman, Urban Enterprise

Zone Authority.
Authority: N.J.S.A. 52:27H-60 et seq., specifically 52;27H-65.
Proposal Number: PRN 1988-317.

A public hearing concerning this proposal will be held on:
July 18, 1988 at 10:00 A.M.
Conference Room B219
Department of Commerce, Energy

and Economic Development
20 West State Street
Trenton, New Jersey 08625

Submit writlen comments by July 20, 1988 to:
Bernard J. McBride
Administrative Practice Officer
Department of Commerce, Energy

and Economic Development
20 West State Street
Trenton, New Jersey 08625

The agency proposal follows:

Summary
New rules are being proposed to implement policy and definitional

changes in the Urban Enterprise Zone Program (N.J.S.A. 52:27H-60).
These rules are promulgated by the New Jersey Urban Enterprise
Authority, which is given the responsibility of implementing and over
seeing the program. The purpose of these rules is to encourage economic
development in certain areas of specifically designated municipalities in
the State. Additionally, these proposed rules will improve the ability of
zones to atlract additional business enterprises for the zone. Some key
provisions of these proposed rules include:

I. The definition ofa "qualified business" (see N.J.A.C. 12A:120-1.2);
and

2. Good faith waiver provisions applicable to qualified business unable
to meet certain requirements to receive zone business benefits (see
NJ.A.C. 12A:120-1.5).

Social Impact
The social impact of this program and the amended policy will be

positive in the sense that additional employment opportunities will be
come available for residents of the municipalities in which a zone is

PROPOSALS

located and for the residents of the zone. Additionally, zone munici
palities will be betler able to attract business to the zone because of
additional flexibility in these proposed rules.

Economic Impact
The economic impact of this program and the amended policy should

impact on the State in a positive manner by providing enhanced economic
development opportunities for economically distressed municipalities.
These opportunities should result in sounder economic development
within these municipalities as well as broadening and strengthening the
tax base of these municipalities. The State will incur certain administrative
costs as well as a loss of revenue generated from State sales tax. Certain
amounts of State sales tax generated from sales within the zone are set
aside for purposes of providing funds for certain service improvements
in the zone.

Regulatory Flexibility Statement
These proposed rules will affect only those small businesses that choose

to apply for benefits under the Urban Enterprise Zone Program. If a
defined small business were to apply for benefits under this program, the
burden as to paperwork would be no different than those of any other
business in this program. The compliance requirements imposed by this
proposal must be applied uniformly to all businesses applying for benefits
to enable the Urban Enterprise Zone Authority to effectively implement
the Act.

CHAPTER 120
URBAN ENTERPRISE ZONE AUTHORITY

SUBCHAPTER). URBAN ENTERPRISE ZONE PROGRAM

l2A: 120-1.1 Applicability and scope
(a) The rules in this subchapter are promulgated by the Urban

Enterprise Zone Authority (UEZA) to implement N.J.S.A.
52:27H·60 (P.L. 1983, ch. 303), the New Jersey Urban Enterprise
Zones Act.

(b) The Act provides for the establishment of an UEZA which is
to designate certain areas of the State as Urban Enterprise Zones
(UEZ). The Act also provides that the UEZA provide continuing
review of the implementation of the Act and report annually to the
Governor and the Legislature on the effectiveness of UEl's in ad
dressing the conditions cited in the Act, including any recommen
dations for legislation to improve the effectiveness of operation of
the UEl's.

(c) Applications and questions concerning UEZ's should be
directed to:

Urban Enterprise Program
New Jersey Department of Commerce, Energy,

and Economic Development
20 West State Street
Trenton, New Jersey 08625

12A: 120-1.2 Definitions
The following words and terms, when used in this subchapter, shall

have the following meanings unless the context clearly indicates
otherwise:

"Act" means the New Jersey Urban Enterprise Zones Act, P.L.
1983, ch. 303 (NJ.S.A. 52:27H-60).

"Administrator" means the administrator of the Urban Enterprise
Program in the Department of Commerce, Energy, and Economic
Development.

"Authority" or "UEZA" means the New Jersey Urban Enterprise
Zone Authority.

"Enterprise Zone" or "Zone" means an urban enterprise zone
designated by the New Jersey Urban Enterprise Zone Authority
pursuant to the Act.

"Qualified business" means any entity authorized to do business
in the State of New Jersey which at the time of designation as an
enterprise zone is engaged in the active conduct of a trade or business
in that zone, and for which at least 25% of its full-time employees,
newly hired during the two years after issuance of the business'
certificate of occupancy to work at a business location in the zone,
meet one or more of the following criteria:

I. Resident within the zone or within the municipality which the
zone is located; or
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2. Unemployed for at least a year prior to being hired and residing
in New Jersey, or recipients of New Jersey public assistance programs
for at least one year prior to being hired; or

3. Determined to be economically disadvantaged pursuant to the
Jobs Training Partnership Act, Pub. L. 97-300 (29 U.s.C 1501 et
seq.).

"Qualifying municipality" means any municipality in which there
was. in the last full calendar year immediately preceding the year in
which application for enterprise zone designation is submitted
pursuant to section 14 of the Act, an annual average of at least 2,000
unemployed persons, and in which the average annual unemployment
rate for that year exceeded the State average annual unemployment
rate: except that a municipality which qualifies for State aid pursuant
to P.L. 1978, c. 14 (N J .S.A. 52:270-178 et seq.) shall qualify if its
municipal average unemployment rate for that year exceeds the State
average annual unemployment rate. The annual average of un
employed persons and the average annual unemployment rates shall
be estimated for the relevant calendar year by the Office of Labor
Statistics, Division of Planning and Research of the State Depart
ment of Labor.

"Zone development corporation" means a nonprofit corporation
or association created by the governing body of a qualifying munici
pality to formulate and propose a preliminary zone development plan
pursuant to section 9 of the Act.

"Zone development plan" means a plan adopted by the governing
body of a qualifying municipality for the development of an
enterprise zone therein, and for the direction and coordination of
activities of the municipality, zone businesses and community or
ganizations within the enterprise zone toward the economic better
ment of the residents of the zone and the municipality.

"Zone neighborhood association" means a corporation or associa
tion of persons who either are residents of, or have their principal
place of employment in. a municipality in which an enterprise zone
has been designated pursuant to the Act; which is organized under
the provisions of Title 15 of the Revised Statues; and which has for
its principal purpose the encouragement and support of community
activities within, or on behalf of, the zone so as to:

1. Stimulate economic activity;
2. Increase or preserve residential amenities:
3. Otherwise encourage community cooperation in achieving the

goals of the zone development plan.

l2A:120-1.3 Application for zone business benefits
Any business which desires to receive zone business benefits shall

forward to the administrator a letter specifying. the benefits which
it wants to receive, a letter of endorsement from the municipality for
the business to receive the benefits, a certification that the business
is located in the zone, and any other additional information requested
by the administrator.

l2A:120-1.4 Time for application for zone business benefits
A business may apply for zone business benefits at any time after

the business to be located in the zone agrees with the administrator
or his or her designee to provide an increase in permanent full-time
employment in the zone.

12A: 120-1.5 lone business benefits eligibility
(a) Qualified businesses within a zone shall be eligible to receive

all benefits provided for under the Act as approved by the UEZA
for the specific zone.

(b) The UEZA in determining whether a business is to have a
status as a qualified business shall:

I. Review data compiled by the United States and New Jersey
Department of Labor and private industry councils created under the
Federal Job Training Partnership Act, and any other relevant
sources, which bears on the availability to the business, in the area
in which it is or will be located, of potential employees who meet
Ilcriteria set forth in N.J.S.A. 52:27H-62 (c)(I), (2), or (3); and

2. A t the time the business applies for qualified business desig
nation under NJ.S.A. 52:27H-62(c), review the business' employee
Iturnover experience for the two years preceding its application and
bstimate the number of new positions to be created by the busi-

ness during the two years after the date of its zone certificate of
occupancy.

12A:120-1.6 Good faith waiver
(a) If the UEZA determines that an applicant for qualified busi

ness status or a previously qualified business in unable in good faith
to meet the definition of qualified business (see N.J .A.C.
12A:120-1.2) because of an insufficient number of persons satisfying
the criteria of N.J.S.A. 52:27H-62 (c) (I), (2), and (3), and the work
force requirements of the business are available within the business's
geographical area, the UEZA in its discretion may reduce the require
ment below 25 percent for that business conditioned upon the agree
ment of the business to implement anyone or more of the following
actions:

I. Sponsor and fund development and training programs in high
schools, vocational or technical schools, or continuing education
facilities which serve the zone city and which primarily develop basic
or entry level job skills:

2. Provide summer or part-time jobs for zone city high school
students or graduates;

3. Provide summer internships for zone city students attending
post-secondary, vocational, or technical educational institutions;

4. Design and implement skills training programs in zone cities.
These programs shall include but are not limited to:

i. Secretarial skills;
ii. Computer skills;
iii. Financial administration and analysis skills;
iv. Management skills; and
v. Other vocational skills:
5. Participate in and fund State and federally sponsored job train

ing programs in zone cities. These programs shall include but are
not limited to:

i. The New Jersey Department of Labor's Customized Training
Program:

ii. The Jobs Training Partnersip Act, Pub.L. 97-300 (29 U.S.c. &
1501 et seq.): or

iii. Any other job training program recognized by the UEZA:
6. Sponsor and fund any such programs as may be designated by

the UEZA.
(b) In determining the extent that a zone business shall be required

to implement, sponsor, or fund any of the activities set forth under
(a) above, the UElA shall take into account the business's size as
reflected in the number of employees normally, seasonally and cur
rently employed by the business.

(c) A business which is required by the UEZA to implement one
or more of the actions enumerated in (a) above, in lieu of some
portion of the 25 percent requirement of N.J .A.C. l2A: 120-1.2 shall:

i. Remain subject to those specified requirements for a period of
not Jess than five years, or such other period of time as may be
established by the UEZA in order to fulfill the goals of the Act; and

ii. Consistent with federal and state law, agree to grant a
preference in hiring persons participating in the activities as specified
in this section.

TREASURY-TAXATION

(a)
DIVISION OF TAXATION
Local Property Tax
Farmland Assessment Act: Woodlands
Proposed New Rule: N.J.A.C. 18:15-2.15
Authorized By: John R. Baldwin, Director, Division of Taxation.
Authority: N.J.SA 54:4-23.1 and 54:4-23,21.
Proposal Number: PRN 1988-310.
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Submit comments by July 20, 1988 to:
Nicholas Catalano
Chief Tax Counselor
Division of Taxation
50 Barrack Street
CN 269
Trenton, NJ 08646

The agency proposal folJows:

Summary
This new rule is being proposed to provide for an extension of time

for farmland assessment applicants to comply with the additional con
ditions imposed on certain woodland owners under N.l.S.A. 54:4-23.3
(P. L. 1986, c.20 I). An affected woodland owner filing an application in
a timely manner in the 1988 pretax year for assessment of land during
the 1989 tax year under the provisions of the Farmland Assessment Act
of 1964 shall have until March I, 1989 to meet the additional conditions
required of such owners.

Social Impact
The proposed new rule will provide sufficient time for affected wood

land owners to comply with the additional conditions imposed under
N.l.S.A. 54:4-23.3 (P.L. 1986, c.201). Because of the limited number of
approved foresters available to prepare a woodland management plan and
certify compliance with a plan as set forth in N .l.A.C. 18: 15-2.7, farmland
assessment status for many owners could be jeopardized through no fault
of their own. It is anticipated that between 3,000 and 4,000 owners of
woodland will require the services of less than 35 foresters approved by
the Department of Environmental Protection to prepare and certify a
woodland management plan.

Economic Impact
The proposed new rule will not require any expenditure by local or

State government. Adoption of the new rule could save affected woodland
owners from losing farmland assessment status and the preferential tax
treatment afforded to such owners under the Farmland Assessment Act
of J964.

Regulatory Flexihility Statement
The proposed new rule will afford sufficient time to an anticipated

3,000 to 4,000 woodland owners to file and comply with the requirements
as set forth in N.J.A.C. 18:15-2.7. The general timber and wood product
industries in this State could be adversely affected if farmland assessment
status is lost on woodlands which provide locally accessible raw materials
and products to the timber industry and general public. Satisfactory
compliance with these conditions will result in substantial tax savings to
a landowner since local property taxes wiJl be based on such value the
land has in agricultural use rather than its highest and best use. Consult
ing forestry firms are anticipating considerable increases in requests for
their services since affected woodland owners will be required to file a
woodland management plan with their application for farmland
assessment and annually obtain certification of compliance with the filed
plan from the foresters approved by the Department of Environmental
Protection. Although owners of woodland will incur a cost to obtain the
services of an approved forester, the cost is minimal when compared with
the local property tax savings resulting from an assessment placed on the
woodland property in accordance with its agricultural use value rather
than the property's true value. Typically, a plan will be developed for
a period of time not less than 10 years. The cost for most plans will range
from $200.00 to $1,500. Annual costs for review and an approved for
ester's certification of compliance are expected to range from 550.00 to
$500.00 for most landowners. Generally, costs incurred by owners of
woodland for professional forestry services will be more than offset by
the increases that will accrue in the value and quality of woodland yields
attributable to improved forestry practices. Such increases will enhance
the general timber and wood products industries in this State.

Environmental Impact
The extension of time to March I, 1989, provided under this proposed

new rule, will afford sufficient time to woodland owners to submit the
additional information as set forth in N.J.A.C 18:15-2.7 and therefore
maintain farmland assessment status. Land qualified for farmland
assessment provides a mix of benefits, including preservation of open
space, promoting wildlife, improving soil capabilities and maintenance
of water quality.

Full text of the proposed new rule follows.

PROPOSALS

18: 15-2.15 Transition rule initiating filing time for beginning of
application or new conditions on woodland owners

An owner of woodland filing an application for farmland
assessment (Form FA-I) in 1988 for valuation, assessment and taxa
tion ·of land in accordance with the provisions of the Farmland
Assessment Act of 1964 during the 1989 tax year, but not fulfilling
the additional conditions imposed on affected woodland owners as
set forth in N.J.A.C. 18:15-2.7, shall be granted an extension of time
to fulfill such conditions by filing the required additional information
with the tax assessor and the Commissioner of the Department of
Environmental Protection no later than March I, 1989. The extension
of time shaH not relieve an applicant seeking farmland assessment
qualification of his land in 1989 from submitting an application for
farmland assessment (Form FA-I) in a timely manner during the
1988 pretax year.

OTHER AGENCIES

(a)
NEW JERSEY TURNPIKE AUTHORITY
New Jersey Turnpike Authority Rules
Proposed Readoption: N.J.A.C. 19:9
Authorized By: New Jersey Turnpike Authority,

Frank B. Holman, Executive Director.
Authority: N.J.S.A. 27:23-1, 27:23-29.
Proposal Number: PRN 1988-312,

Submit comments by July 20, 1988 to:
Frank B. Holman, Executive Director
New Jersey Turnpike Authority
New Brunswick, New Jersey 08903

The agency proposal follows:

Summary
Under the provisions of Executive Order No. 66(1978), :-I.J.A.C. 19:9

is scheduled to expire on July 13, 1988. These rules were originally filed
and became effective prior to December 3, 1963. The New Jersey Turn
pike Authority, pursuant to the authority of N.J.S.A. 27:23-1 and
27:23-29, proposes to readopt these subchapters without change.

The rules augment the provisions of N.l.S.A. 27:23-2, the enabling
legislation of the New Jersey Turnpike Authority, which specifically
empowers the Turnpike Authority to construct, operate, maintain, and
repair modern express highways, and to issue revenue bonds, payable
solely from tolls, other revenues and proceeds of such bonds to finance
such projects.

N.J.A.C. 19:9 consists of five subchapters. Subchapter I relates to the
control of traffic on the New Jersey Turnpike, including speed limits,
limitation on the use of the Turnpike, transportation of hazardous ma
terials and payment of tolls. Subchapter 2 deals with the Turnpike
Authority's procedures for purchasing and contracting. Subchapter 3 sets
the rates for towing disabled vehicles on the Turnpike project. Subchapter
4 concerns the inspection of Turnpike Authority records and sets the fees
for such records, including documents, slides, photographs, bid docu
ments and New Jersey State Police reports. Subchapter 5 relates to the
pre-employment screening standards for applicants for employment with
the Turnpike Authority.

Since July 13, 1983, a number of sections of N.1.A.C. 19:9 have been
amended. Car carriers are permitted to be 65 feet in length and have a
seven-foot overhang; three feet in front and four feet in rear. A semi
trailer shall be 48 feet in length when in a tractor-semitrailer combination.
In deference to Division of Motor Vehicles standards, the Authority
deleted red rejection stickers as a reason to prohibit vehicles from using
the Turnpike. The Authority now requires its prospective bidders to
submit its pre-qualifications at least 21 calendar days prior to bid opening
of a specific contract. The Authority also codified its Purchasing Depart
ment bid requirements, including procedures for submission of bids,
award of contracts, joint contracts with State purchasing departments and
other related topics. Commercial motor vehicle operators must keep very
specific records regarding their hours of work, rest periods and mileage
driven. New Jersey State Police records may be requested either by mail
or in person. The cost when requested in person is $1.00.
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These rules which are proposed for readoption have provided an effi
cient and effective mechanism for the regulation of the safe and efficient
use of the New Jersey Turnpike by all those who travel on it and who
are situated near it. The rules have also provided an effective means for
the proper administration of the New Jersey Turnpike Authority so as
to fulfill the command of the Turnpike Authority's enabling legislation.

Social Impact
The rules proposed for readoption are essential to ensure the continued

safe and efficient use and operation of the New Jersey Turnpike and the
effective maintenance and administration of the New Jersey Turnpike
Authority, which purposes are mandated by the enabling legislation of
the Turnpike Authority, NJ.S.A. 27:23. These rules have enabled the
construction and operation of a modern express highway embodying
every known safety device, and the collection of tolls necessary for the
administration of the Turnpike Authority and to meet the Turnpike
Authority's bonding indebtedness.

Economic Impact
The only way that the New Jersey Turnpike Authority can meet the

financial obligations created in fulfillment of the legislative mandate of
NJ.S.A. 27:23-1, to construct, operate, maintain and repair a modern
express highway, is through the collection of tolls for the use of its
roadway. Pursuant to NJ.S.A. 27:23-2, Turnpike Revenue bonds do not
constitute a debt nor a pledge of the faith and credit of the State of New
Jersey, nor does the State contribute funds to the Turnpike Authority.
Thus, the New Jersey Turnpike Authority must generate its own funds
to meet its own financial obligations, including its bonding indebtedness.
Tolls are set by the New Jersey Turnpike Authority Commissioners, upon
consideration of the Turnpike Authority's financial needs, and must be
approved by the Governor of the State of New Jersey in order to become
effective.

The fees required by these rules are incidental to the services provided.
The fees do not constitute a source of revenue for the New Jersey Turn
pike Authority.

Any expenses incurred as a result of these rules are vital if the New
Jersey Turnpike Authority is to meet the above-enumerated goals of its
enabling legislation.

Regulatory Flexibility Statement
The readoption of the Turnpike Authority's rules will have a nominal

effect on small businesses operating in New Jersey. Since the New Jersey
Turnpike Authority is compelled to publicly bid for all goods and services
above the sum of $8,400, in accordance with NJ.S.A. 27:23-6.1, the rules
must be applied to all businesses on an equal basis. The New Jersey
Turnpike Authority, in accordance with NJ.S.A. 52:14B-I, has adopted
a policy of assuring set-aside of a portion of its purchasing and contract
ing requirements to benefit small businesses. Thus, the readoption of the
Turnpike Authority's rules would have no adverse effect whatsoever
regarding vendors who are classified as small businesses within the intent
and meaning of the Regulatory Flexibility Act. Furthermore, these rules
do not impose any recordkeeping or compliance requirements on small
businesses as defined by the Regulatory Flexibility Act. The rules have
been in effect since the opening of the New Jersey Turnpike in 1951 and,
historically, there has been no indication of any adverse effect on small
businesses. These rules are generally organizational and technical rather
than substantive, and must be uniformly applied to all segments of the
business community. The rules regarding the control of traffic must be
uniformly applied for the protection of the traveling public, and thus will
contribute to the expediency of the transportation of goods and services
for all segments of the business community.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 19:9.

(a)
ELECTION LAW ENFORCEMENT COMMISSION
Public Financing of Primary Election for Governor
Proposed Amendments: N.J.A.C. 19:25-16.4, 16.5,

16.6,16.10,16.11,16.14,16.18,16.20,16.27 and
16.33.

Authorized By: Frederick M. Herrmann, Ph.D., Executive
Director, Election Law Enforcement Commission.

Authority: N.J.S.A. 19:44A-38.
Proposal Number: PRN 1988-311.

A public hearing concerning this proposal will be conducted on:
July 19, 1988 at 10:00 A.M.
State House Annex, Room 334
Trenton, New Jersey

Submit written comments by July 20, 1988 to:
Gregory E. Nagy, Esq., Legal Director
Election Law Enforcement Commission
28 West State Street, Suite 1215
Trenton, New Jersey 08608

The agency proposal follows:

Summary
The New Jersey Election Law Enforcement Commission (Commission)

proposes to amend its rules concerning the public financing of primary
election candidates for Governor. N.J.A.C. 19:25-16. These amendments
are derived from the Commission's experience in administering past pro
grams and from past advisory opinions issued by the Commission. The
specific proposed changes are as follows:

I. NJ.A.C. 19:25-16.4 (Designation of principal campaign committee)
has been combined in the proposal with N.J.A.C. 19:25-16.5(a) concern
ing the appointment of treasurers and depositories. No substantive
change has been proposed.

2. NJ.A.C. 19:25-16.5 has been retitled "Pre-candidacy activity" in the
proposal. Individuals, or committees on their behalf, conducting pre
candidacy fund raising or spending (that is, "testing the waters") will be
required to file with the Commission within 10 days after receipt of funds
for such activity a statement identifying the name, address and account
number of the bank account established for that purpose. Also, an indi
vidual conducting pre-candidacy activity, or a committee in his or her
behalf. will be required to file with the Commission quarterly reports of
moneys received and expended for pre-candidacy activity ("testing the
waters").

3. NJ.A.C. 19:25-16.6(c) (Contribution limits; applicability) has been
amended in regard to contributions received from minors (under 18 years
of age). Such contributions will be attributed to the parents or guardian
of the minor contributor for purposes of determining compliance with
the $800.00 contribution limit. The Commission believes that minors
under 18 years old. who cannot vote, should not be permitted to make
contributions because of the probability that the decision to contribute
may be influenced by the parents or guardian and not be made indepen
dently.

4. The proposed amendment to NJ.A.C. 19:25-16.IO(c) (Who mayor
may not contribute; generally) establishes specific standards for determin
ing affiliation status among corporate contributors or among labor
organization contributors. The existing text establishes the "degree of
control or common ownership" as the standard for determining when
corporations are affiliated. This amendment provides that corporations
shall be considered affiliated when a majority of the directors of both
corporations are the same, or when one corporation owns the majority
of the stock of others. This provision is sometimes referred to as "anti
proliferation" because it is intended to prevent several corporations from
each making contributions which in the aggregate exceed the $800.00
contribution limit when those corporations are affiliated to each other.
In regard to labor organizations, the proposed standards for determining
affiliation status are if one labor organization has legal authority to seize
or encumber dues or assets of another, or the leadership of one labor
organization is identical to the leadership of another.

5. A new NJ.A.C. 19:25-16.II(a) is proposed (Contributions eligible
for match: generally) to the effect that a contribution will not be matched
unless it was deposited and received in a pre-candidacy or "testing the
waters" account, or was received by a person who was a candidate in
the primary election for the office of Governor. The Commission's inten
tion is to exclude from matching fund eligibility any contribution received
by a candidate at the time when that candidate was seeking an elective
office other than Governor.

6. A new N.J.A.C. 19:25-16.II(e) is proposed requiring that contribu
tions received from a corporation or labor organization must be accom
panied by a certification that the "anti-proliferation" standards proposed
in NJ .A.C. 19:25-16.10 have been observed.

7. A new N.J.A.C. 19:25-16.11(1) is proposed permitting the matching
of contributions received from persons or entities who are also contribut
ing to bona fide continuing political committees with at least 15 contribut-
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ing members, which continuing political committees in turn are making
contributions eligible for match to the same gubernatorial candidate.
Therefore, a member of such an organization may contribute up to the
maximum contribution of $800.00 to a gubernatorial candidate notwith
standing the fact that the organization to which that member belongs
has also contributed a full maximum $800.00 contribution to the same
candidate.

8. The proposed amendment to N.J.A.C. 19:25-16.14 (Limitation on
contributions eligible for match) establishes the purchase price of a ticket
to a fund raising event or 10llery ticket as the amount of the contribution
eligible for match, and establishes an additional requirement that tickets
for such events or lotteries and their promotional material must state that
the price represents a contr:bution to the candidate conducting the event
or lottery. The existing rule requires the Commission to determine the
fair market value of any entertainment event or lottery conducted by a
gubernatorial candidate. Only the difference between the purchase price
and the fair market value, under the existing rule, can be treated as eligible
for matching public funds. The Commission believes that tickets for
entertainment events and lotteries present substantial valuation problems
beyond the ability of the Commission to establish in the short time frame
of a matching fund application for a gubernatorial candidacy. Further,
the Commission is persuaded that the current rule is overly complex and
difficult for candidates or the Commission to apply. The proposed
amendment would be predicated on the reasonable assumption that any
contributor purchasing a ticket to a fund raising event or a lottery
sponsored by a candidate or committee is doing so as an expression of
political support, and not for the value of attending the event or partici
pating in the lottery.

9. A proposed new N.J.A.C. 19:25-16.14(e) (Matching of funds) re
quires that statements submitted by candidates concerning applications
for public funds cannot be handwritten.

10. Proposed new N.J.A.C. 19:25-16.20(b) and (c) (Special account for
public funds) require campaign treasurers of candidates receiving public
funds to file with the Commission reports identifying disbursements made
out of any public fund account established for the candidate's campaign.
This reporting obligation begins on the fourth Monday following January
I in a gubernatorial election year, or as soon as the account is established
thereafter, and subsequent reports must be filed on every other Monday
thereafter until the public fund account is closed. The reports must
identify each disbursement made from the public fund account and must
give a complete statement of the purpose of the expenditure, indicating
which permitted use of public funds is applicable: see N.J.A.C.
19:25-16.25 setting forth the specific purposes for which public funds may
be used. Failure to file complete or timely reports, or failure to expend
public funds in compliance with statutory and regulatory requirements
shall result in immediate cessation of further public fund deposits by the
Commission.

11. The proposed amendment to N.J .A.C. 19:25-16.27 (Expenses not
subject to expenditure limits) provides that expenses incurred for an
election night celebration or event pursuant to proposed N.J.A.C.
19:25-16.33(c) shall not be subject to the overall expenditure limit on
candidates receiving public funds. The Commission believes that expenses
for election night events are a traditional part of the campaign process
and are not intended to be part of the overall campaign expenditure limit
provided in NJ.S.A. 19:44A-7. particularly because they generally are
conducted after the close of the polls.

12. Proposed new N.J.A.C. 19:25-16.33(b) (Repayment of public of
other funds) provides that a publicly funded candidate cannot incur new
debt or make expenditures after the date of the election other than to
satisfy preexisting campaign obligations or to pay the reasonable and
necessary costs of closing the campaign. This proposed rule is intended
to protect the interest of the State in the return to the State of any
unexpended balance remaining in the account of a publicly financed
candidate: see N.J.S.A. 19:44A-35(c). A publicly financed candidate is
therefore prohibited from using any remaining balance for expenses not
strictly related to campaign activity. or closing of the campaign account.

13. Proposed new NJ.A.C. 19:25-16.33(c) provides that an election
night celebration conducted on the date of the primary election is a
permissible campaign expenditure.

Social Impact
The proposed amendments will affect gubernatorial candidates and

their campaign treasurers in primary elections. However, the Commission
does not believe that these proposals affect the public at large. The
proposals are intended to enhance the Commission's ability to administer
the statutory requirements of the public funding program, particularly

PROPOSALS

the requirements that public funds awarded to gubernatorial candidates
must be spent for purposes specifically enumerated in the statute. Also,
tbe Commission believes that gubernatorial campaign reporting will be
enhanced by requiring prospective candidates to identify their bank ac
counts, and further requiring quarterly reporting of money received and
expended by such prospective candidates, or by committees on their
behalf. In the absence of such a proposal. the Commission is concerned
that substantial funds could be raised without any public disclosure.

Economic Impact
The Commission believes that the proposed amendments will have only

a nominal economic impact on prospective and actual candidates for
governor in a primary election. New minimal filing responsibilities are
imposed upon prospective candidates, and enhanced filing responsibilities
are imposed upon actual candidates who are receiving public funds. The
Commission believes that the public benefits from these additional re
quirements far outweigh any nominal economic cost to prospective or
actual candidates. Further, the Commission believes its proposed amend
ment requiring publicly funded candidates to avoid new debt after the
date of the election and limiting expenditures to preexisting outstanding
campaign obligations or reasonable and necessary closing costs will in
crease the amount of funds ultimately remaining as unexpended and
returned to the State at the close of the campaign.

Regulatory Flexibility Statement
The proposed amendments affect the campaign financing of

gubernatorial candidates in a primary election, and as such do not impose
reporting, recordkeeping or other compliance requirements on small busi
nesses other than those imposed on any entity making a contribution to
a gubernatorial candidate. Such requirements must be applied uniformly
to all contributing entities to enable the Commission to administer the
statutory requirements of the public funding program.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

[19:25-16.4 Designation of principal campaign committee]
[Upon becoming a candidate, each candidate, whether publicly

declared or not, shall designate to the commission the name and
address of his or her principal campaign committee for the primary
election, the name and address of his or her campaign treasurer and
the name, address and number of his depository bank account. As
to certification of compliance with contribution limitations. see
N.J.A.C. 19:25-16.12.]

19:25-16.4 Appointment of treasurers and depositories
(a) Each candidate in a primary election, whether or not publicly

declared and whether or not intending to participate in public funding,
shall:

1. Designate the name and address of his or her principal campaign
committee for the primary election;

2. Appoint a campaign treasurer;
3. Designate a depository bank account; and
4. Notify the commission pursuant to N.J.A.C. 19:25-5.2 (Appoint

ment by candidates) of such appointment and designation no later than
the 10th day after receipt of any contribution or after incurring or
making any expenditure, whichever comes first.

19:25-16.5 [Appointment of treasurers and depositories] Pre
candidacy activity

[(a) Each candidate in a primary election, whether or not publi
cally declared and whether or not intending to participate in public
funding, must appoint a campaign treasurer and designate a deposi
tory bank account and must notify the commission pursuant to
N.J .A.C. 19:25-5.2 (Appointment by candidates) of such appoint
ment and designation no later than the tenth day after receipt of any
contribution or incurring or making any expenditure, whichever
comes first.]

[(b)] (a) All funds received by an individual, or a committee in
his or her behalf. solely for the purpose of determining whether that
individual should become a candidate (for example "testing the
waters") shall be deposited in a separate depository established solely
for that purpose[.] and the individual or committee controlling that
depository shall file quarterly reports with the commission in the man
ner and on the dates set forth in N.J.A.C. 19:25-10.
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(b) An individual, or a committee on that individual's behalf, shall
file with the commission a notice containing the name, address and
account number of the depository established pursuant to (a) above not
later than 10 days after the receipt of funds for the purpose of determin
ing whether that individual should become a candidate.

(c) In the event the individual on whose behalf funds are received
and payments made solely for the purpose of determil1Jng whether
the individual should become a candidate does in fact become a
candidate, the separate depository establised under [(b)] (al above
may be designated by that individual as or incorporated with the
matching fund account under N .J.A.C. 19:25-16.18(b). provided that
the account and all of the contributions deposited in it meet all of
the requirements of N.J.A.C. 19:25-16.18(b).

19:25-16.6 Contribution limits: applicability
(a)-(b) (No change.)
(c) Contributions by children under the age of 18 shall be at

tributed to t·he [parent who is responsible for the contribution and
not to the child unless:

I. The child is 14 years of age or older and a signed statement
from the child and the child's parent or guardian is submitted to the
commission that the decision to contribute was solely that of the child
and the funds used to make the contribution were legally and
beneficially controlled by the child and are not the proceeds of a gift
made for the purpose of contributIOn: or

2. The child is II years old or older and. in addition to the signed
statement set forth in paragraph I above. evidence is submitted
satisfactory to the commission that the child acted independently and
with full knowledge of the contribution.] parents or guardian of the
child.

19:25-16.10 Who mayor may not contribute; generally
(a)-(b) (No change.)
(c) A corporation. association or labor organization or any

subsidiary, affiliate. branch, division, department or local unit of any
such corporation, association or labor organization shall not make
any contribution to or on behalf of a candidate which. when added
to any other contribution by any related or affiliated corporation,
associaton or labor organization, exceeds $800.00 in the aggregate.
Whether such corporation, association or labor organization is re
lated or affiliated shall depend on the circumstances existing at the
time of such contribution, including, but not by way of limitation,
the [degree of] control or common ownership with related or af
filiated corporations, associations or labor organizations[,] and the
source and control of funds used for such contribution. [and the
degree to which the decisions whether to contribute, to what can
didate and in what amount are independent decisions.]

I. In the case of corporations, affiliation status between corporate
contributors shall be determined by the following:

i. Whether a majority of the directors are the same; or
ii. Whether one corporation owns a majority of the stock of any other

contributing corporation.
2. In the case of labor organizations, affiliation status between labor

organization contributors shall be determined by the following:
i. Whether one labor organization has legal authority to seize or

otherwise encumber dues or assets of any other contributing labor
organization; or

ii. Whether the leadership of one labor organization is identical to
the leadership of any other contributing labor organization.

19:25-16.1 I Contributions eligible for match; generally
(a) To be eligible for matching with public funds for a gubernatorial

primary election, a contribution must have been received by a candidate
at a time when that candidate was seeking or had sought nomination
for election for the office of Governor, except that a contribution
received and deposited pursuant to N.J.A.C. 19:25-16.5 (Pre-candidacy
activity) for the purpose of determining whether an individual should
become a candidate for nomination for election for the office of Gov
ernor shall be eligible. Any funds received prior to the inception of such
a candidacy, or prior to the inception of fund raising activity to de
termine whether an individual should become a candidate for nomination
for election for the office of Governor and not deposited pursuant to
N.J.A.C. 19:25-16,5 shall not be eligible for match.

[(a)j(b) Only contributions in cash or by check, money order or
negotiable instruments shall be contributions eligible for match.
Loans shall not be eligible for match. In-kind contributions shall not
be eligible for match, but will count toward the individual contribu
tion limit of $800.00 and the overall expenditure limit contained in
section 2 of P.L. 1980, c.74 (N.J.S.A. 19:44A-7) except for expenses
not subject to expenditure limits pursuant to N.J.A.C. 19:25-16.27.
The total 0f all contributions eligible for match from any person or
polilical c0rnmittee shall not exceed $800.00 in the aggregate.

[(b)](cj A maximum of $800.00 in the aggregate of a candidate's
own funds may be deposited in the matching fund account.

[(c)j(d) Every contribution eligible for match must be accom
panied by a written statement which shall identify the individual
making the contribution by fuJJ name and full mailing address
(number, street, city, state, zip code), the name of the candidate, the
amount and date of the contribution. and shall bear the signature
of the contributor. The requirement of such written statement will
be deemed to be satisfied in the case where a contribution is made
by means of a check, money order or other negotiable instrument
payable on demand and to the order of, or specially endorsed without
qualification to, the candidate or to his campaign committee, if such
check. money order or instrument contains all of the foregoing infor
mation.

(e) To be eligible for match, a contribution received from a corpor
ation or labor organization must be accompanied by a certification
made by an officer of that contributing entity that no other corporation
in the case of a corporate contribution, or no other labor organization,
in the case of a labor organization contribution, has made a contribution
to the recipient candidate that violates the restrictions on related or
affiliated contributions contained in :\l.J.A.C. 19:25-16.10(c).

(f) A contribution received from a contributing member of a political
committee which has made a prior contribution to the candidate shall
be eligible for matching funds, provided that the political committee
is a bona fide political entity with at least 15 contributing members
and was not created to circumvent the contribution limit contained in
the act.

19:25-16.14 Limitation on contributions eligible for match
(a) Any contribution in the form of the purchase price paid for

an item with significant intrinsic and enduring value (such as a watch)
[or in the form of a purchase price paid for a chance to participate
in a raffle. lottery or similar drawing for valuable prizes, or in the
form of the purchase price paid for the admission to any activity that
primarily confers private benefits to the contributor in the form of
entertainment (such as a concern, motion picture of theatrical per
formance)] shall be eligible for match only to the extent the purchase
price exceeds the fair market value of the item or benefit conferred
on the contributor, and only the excess wiJJ be included in calculating
the $800.00 contribution limit.

(b) A contribution in the form of the purchase price paid for
admission to a testimonial affair as defined in NJ.A.C. 19:25-1.7
shall be a contribution eligible for match and for purposes of the
$800.00 limitation.

(c) The purchase price paid to a candidate for a fund raising event
or lottery shall deemed the amount of the contribution made to such
candidate. The tickets for such an event or lottery and the promotional
materials shall state that the purchase price represents a political con
tribution to the candidate.

19:25-16.18 Matching of funds
(a)-(d) (No change.)
(e) Any statement or list submitted pursuant to this section shall not

be handwritten.

19:25-16.20 Special account for public funds
(a) The commission shall maintain for each qualified candidate a

separate segregated public fund account for deposit of public funds.
All public funds received by the commission from the General
Treasury of the State shall be promptly deposited by the commission
into such separate segregated public fund account. No funds other
than such public funds shall be deposited in such separate segregated
public fund account, and all expenditures from such account shall
be separately identified in reports filed with the commission.
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(b) The campaign treasurer of a candidate on whose behalf a public
fund account has been established shall file with the commission on the
fourth Monday following January 1 and every other Monday thereafter
and for as long as said public fund account is open, a report identifying
each disbursement made out of the public fund account. The identifi
cation of each disbursement from the public fund account shall include
the check number, date of payment, full name of payee, full payee
mailing address and a complete statement of purpose of the expenditure
indicating which of the permitted purposes set forth in N.J.A.C.
19:25-16.25 (Use of public funds) is applicable. Failure to file any such
report, failure to provide the identification information required in such
report, or failure to expend public funds in compliance with N.J .A.C.
19:25-16.25, shall result in immediate cessation of public fund deposits
by the commission.

(c) Any report filed pursuant to this section disclosing an expenditure
for the purpose of media consultant services or other services shall be
accompanied by a certification from the payee itemizing media advertis
ing purchases or other services provided, and shall certify such funds
are or will be expended in compliance with N.J.A.C. 19:25-16.25.

19:25-16.27 Expenses not subject to expenditure limits
(a) The following expenditures by a qualified candidate shall not

be subject to the expenditure limit described in N.J.A.C.
19:25-16.9(a)3. (Limitations on participating candidates):

1.-3. (No change.)
4. Election night celebration or event expenses incurred pursuant to

N.J.A.C. 19:25-16.33(b).

PROPOSALS

19:25-16.33 Repayment of public or other funds
(a) All monies received by a qualified candidate from the public

fund for the primary election campaign expenses remaining after the
liquidation of all unlawful obligations with the respect to that election
shall be repaid to the commission (for return to the Treasurer to the
State of New Jersey) not later than six months after the date of such
primary election. AU moneys, other than moneys received from the
public fund, remaining available to any qualified candidate after the
liquidation of all obligations, shall also be repaid to the commission
(for return of the Treasurer of the State of New Jersey) no later than
six months after the date of such primary election provided, however,
that nothing herein contained shall require any candidate to pay into
the public fund a total amount of moneys in excess of the total
amount of moneys received by such qualified candidate from thc
public fund.

(b) No candidate who has received public funds shall incur any debt
or make any expenditure after the date of the election for any purpose
other than the following:

1. To satisfy outstanding obligations incurred on or before the date
of the election made for appropriate campaign purposes; or

2. To pay the reasonable and necessary costs of closing the cam
paign.

(c) An election night celebration or event conducted by a candidate
who has received public funds will be deemed a reasonable and necessary
cost of closing the campaign provided that it is conducted on the date
of the primary election.
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RULE ADOPTIONS
COMMUNITY AFFAIRS

$4.00 per unit.
$7.50 per unit.
$3.00 per unit.
$3.00 per unit.

1988 through June 30,

AGRICULTURE

(a)
DIVISION OF REGULATORY SERVICES
Commercial Fertilizer and Soil Conditioner
Commercial Values
Adopted Amendment: N.J.A.C. 2:69-1.11
Proposed: April 4, 1988 at 20 N.J.R. 696(a).
Adopted: May 25, 1988 by Arthur R. Brown, Jr., Secretary of

Agriculture, State Board of Agriculture.
Filed: May 27, 1988 as R. j 988 d.284, without change.

Authority: N.J.S.A. 4:9-15.26, 4:9-15.33.

Effective Date: June 20, 1988.
Expiration Date: October 3, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

2:69-1.11 Commercial values
(a) The State Board of Agriculture, pursuant to NJ.S.A.

4:9-15.26, determines the commercial value of primary plant nutrients
to be:

I. Nitrogen:
2. Water insoluble nitrogen:
3. Available phosphoric acid
4. Soluble potash:
(b) These values shall be effective July I,

1989.

BANKING
(b)

THE COMMISSIONER
Residential Mortgage Interest Rate Limits
Adopted Amendment: N.J.A.C. 3:1-1.1.
Proposed: November 16,1987 at 19 NJ.R. 2089(a).
Adopted: May 13, 1988 by Mary Little Parell, Commissioner,

Department of Banking.
Filed: May 26, 1988 as R.1988 d.282, with substantive changes not

requiring additional public notice and comment (see N.J .A.C.
1:30-4.3).

Authority: NJ.S.A. 31:1-1.

Effective Date: June 20, 1988.
Expiration Date: January 6, 1991.

Summary of Public Comments and Agency Responses:
COMMENT: A commenter recommended that the floating interest

rate be established at eight percent over the index rather than 3.5 percent
and expressed reservations about the wisdom of legal limitations on
interest.

RESPONSE: The Department considered various interest rate limits
before deciding on the rate adopted in this rule (viz., 3.5 percent over
the index). The Department's analysis suggested that the proposed limi
tation would be high enough over the market to allow room for competi
tion, yet would not be so high as to permit unreasonably high returns.
The Department has made the policy judgment that the goals to be
achieved by its interest rate limitation are preferable to the results. taken
as a whole, which would follow from a total deregulation of the usury

I

rate for the type of loan covered by the rule.
With regard to the coverage of the rule. the commenter correctly

lobserved that it applies only to loans which have not been preempted
by the federal Depository Institutions Deregulation and Monetary Con-

trol Act (12 U.S.c. §3501 et seq., DIDAMCA). That act preempts State
law limiting interest rates and other charges for loans. made after March
31. 1980. which are secured by a first lien on residential real property
and meet the definition of federally related mortgage loan in 12 U.S.c.
1735f-5(b). "Federally related mortgage loan" includes loans which are
made by creditors who invest in more than $1,000.000 of real estate loans
per year.

As a result of the preemption effected by DIDAMCA. the State rule
adopted applies to private loans and to loans made by small business
entities. Should the federal preemption be repealed, the Department
would review the limitation herein established in light of its broader
applicability.

COMMENT: A commenter noted that the retention of the phrase
"consummated on or after October 20, 1981" infers that the amendment
is to be applied retroactively to that date.

RESPONSE: The Department agrees with the commenter, and had no
intention to apply the rule retroactively. Furthermore. any effort at such
application would raise Constitutional questions. Therefore, the Depart
ment has changed the date to read "July 1, 1988." The first day of the
month was selected to ease any bookkeeping burdens which the amend
ment might cause.

Full text of the adoption follows (additions to the P{oposal shown
in boldface with asterisks *thus*; deletions from the proposal shown
in brackets with asterisks *[thus]*).

3: 1-1.1 Interest rates
(a) (No change.)
(b) The maximum rate of interest to be charged on loans secured

by a first lien on real property on which there is erected or to be
erected a structure containing one, two, three, four, five or six dwell
ing units, a portion of which structure may be used for nonresidential
purposes, consummated on or after *[October 20, 1981]* *July I,
1988*, shall be at least six percent per annum but not more than
the Monthly Index of Long Term United States Government Bond
Yields, compiled by the Board of Governors of the Federal Reserve
System and as published by said Board of Governors in the monthly
Federal Reserve Bulletin, for the second preceding calendar month
plus an additional 3.5 percent per annum rounded off to the ne'arest
quarter of I percent per annum. Such interest shall be calculated in
accordance with NJ.S.A. 31:1-1, as amended. Any provision in a
mortgage commitment contracted prior to the effective date of this
regulation providing for an increase in interest rates to be charged
based on the highest lawful interest rate shall be null and void.

(c)-(e) (No change.)

COMMUNITY AFFAIRS
DIVISION OF HOUSING AND DEVELOPMENT

(C)
Uniform Construction Code
Standards; Manufacturer's Recommendations
Adopted Repeal and New Rule: N.J.A.C. 5:23-3.6
Proposed: April 4, 1988 at 20 N.J.R. 699(a).
Adopted: May 23,1988 by Leonard S. Coleman, Jr.,

Commissioner, Department of Community Affairs.
Filed: May 27,1988 as R.1988 d.283, without change.

Authority: N.J.S.A. 52:270-124.

Effective Date: June 20, 1988.
Expiration Date: March I, 1993.

Summary of Public Comments and Agency Responses:
COMMENT: The Elizabethtown Gas Company believes the current

language, which requires manufacturer's recommendations to supersede
subcode or standard requirements to govern in the event of any conflict,
is preferable to the proposed new text because "it is to the safety and
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benefit of the public at large to follow state-of-the-art installation stan
dards. "

RESPONSE: In the judgment of the Department. it is improper to
delegate to manufacturers the power to establish requirements that are
binding as a matter of law. The State Uniform Construction Code Act
in effect delegates lawmaking power to recognized codewriting organiza
tions, but this cannot be extended to private companies.

Full text of the adoption follows.

5:23-3.6 Standards; accepted practice
This chapter, together with the subcodes, national standards and

appendices it adopts by reference, are the primary guide to accepted
engineering practice in respect to any material, equipment, system
or method of construction therein specified. When this chapter and
the subcodes, national standards and appendices it adopts by referen
ce are silent, a manufacturer's recommendations for the installation
of any material or assembly shall be considered to be accepted engi
neering practice; provided, however, that a manufacturer's rec
ommendations shall not be read to overrule this chapter or any
subcode, national standard or appendix which it adopts by reference.

(a)
Uniform Construction Code
Building and Mechanical Subcodes
Adopted Amendments: N.J.A.C. 5:23-3.14 and 3.20
Proposed: March 21,1988 at 20 NJ.R. 575(a).
Adopted: May 19, 1988 by Leonard S. Coleman, J r.,

Commissioner, Department of Community Affairs.
Filed: May 19, 1988 as R.1988 d.270, without change,

Authority: N.J .S.A. 52:270-124.

Effective Date: June 20, 1988.
Expiration Date: March I, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

5:23-3.14 Building subcode
(a) Rules concerning the building subcode adopted are as follows:
1.-2. (No change.)
3. The 1988 Supplement to the BOCA National Building

Code/1987 is adopted by reference with modifications as cited in (c)
below as part of the building subcode for New Jersey.

(b) (No change.)
(c) The following articles or sections of the 1988 Supplement to

the building subcode are modified as follows:
I. The following amendment is made to Article I of the building

subcode, entitled "Administration and Enforcement":
i. Sections 108.2, 108.2.1, IliA, 115.2. 115.2.3.2 are deleted.
2. The following amendment is made to Article 2 of the building

subcode, entitled "Definitions":
i. The definition, "Inspection, special" is amended to delete the

words "Section 108.0" and substitute in lieu thereof "N J .A.C.
5:23-2.21 ".

3. The following amendments are made to Article 6 of the building
subcode, entitled "Special Use and Occupancy Requirements":

i. Section 602.2 is deleted; and
ii. Section 624.3.1 is amended to delete the word "code" and

substitute in lieu thereof "building subcode".
4. The following amendment is made to Article I3 of the building

subcode, entitled "Materials and Tests":
i. Delete section 1307.0 Special Inspections in its entirety and

substitute in lieu thereof "See NJ,A.C. 5:23-2.18 for Special Inspec
tion requirements".

5. The following amendments are made to Appendix A of the
building subcode, entitled "Reference Standards":

i. Delete the entire subheading "ASH RAE" and all titles under
this subheading:
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ii. Under the subheading "BOCA", delete the following titles:
(I) National Existing Structures Code:
(2) National Plumbing Code: and
(3) Basic/National Private Sewage Disposal Code:
iii. Under the subheading "CABO", delete the following titles:
(I) One and Two Family Dwelling Code: and
(2) Model Energy Code; and
iv. Under the subheading "NFiPA", delete the title "National

Electrical Code."

5:23-3.20 Mechanical subcode
(a) Rules concerning the mechanical subcode adopted are as fol

lows:
1.-2. (No change.)
3. The 1988 Supplement to the BOCA National Mechanical

Code/1987 is adopted by reference with modifications cited in (c)
below as part of the mechanical subcode for New Jersey.

(b) (No change.)
(c) The following articles or sections of the 1988 Supplement to

the mechanical subcode are modified as follows:
I. The following amendment is made to article 3 of the mechanical

subcode. entitled "Air Distribution Systems":
i. Section M-312.2.2 is amended to delete the word "code" and

substitute in lieu thereof "fire protection".
2. The following amendments are made to Appendix A of the

mechanical subcode entitled "Reference Standards":
i. Under the subheading "ASH RAE", delete the following titles:
(I) Thermal Environmental Conditions for Human Occupancy:
(2) Energy Conservation in ~ew Buildng Design: and
(3) Handbook, Fundamentals Volume;
ii. Under the subheading "BOCA", delete the following title:
(1) Basic/National Plumbing Code:
iii. Under the subheading "NFiPA", delete the following title:
(I) National Electrical Code.

ENVIRONMENTAL PROTECTION
DIVISION OF FISH, GAME AND WILDLIFE

(b)
Marine Fisheries
Adopted Amendment: N.J.A.C. 7:25-18.5
Proposed: September 8, [987 at 19 N.J.R. 1609(a).
Adopted: May 24, 1988 by Richard T. Dewling, Commissioner,

Department of Environmental Protection.
Filed: May 27, 1988 as R.1988 d.285, with technical changes not

requiring additional public notice and comment (see N.J .A.C.
1:30-4.3).

Authority: N.J.S.A. 13: 1D-9, 23:28-6, 23:2B-14, 23:5-24.2 and
23:9-115.

DEP Docket Number: 037-87-08.
Effective Date: June 20,1988.
Expiration Date: February 18,1991.

Summary of Public Comments and Agency Responses:
These amendments were proposed on September 8,1987. The comment

period closed on April 20. j 988.
No comments were received.
The amendment as proposed contained an erroneous codification of

the rule. The adoption corrects this by changing from NJ.A.C. 7:26-18.5
to 7:25-18.5. The word "smallest" has been deleted from NJ.A.C.
7:25-18.5(g)6vi because it is redundant and its retention would defeat the
purpose of the provision to create different staked gill net requirements
at different times of the year.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).
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*[7:26-18.5]**7:25-18.5" General net regulations
(a)-(f) (No change.)
(g) Persons intending to take fish with a net in the marine waters

of this State pursuant to NJ.S.A. 23:5-24.2 shall. as required. apply
to the Commissioner for a license. Upon receipt of the application
and the prescribed license fee. the Commissioner may. in his or her
discretion. issue single season licenses as specified for each net type
for the taking of fish with nets only as follows:

1.-4. (No change.)
5. Drifting gill nets shall be used only in the Atlantic Ocean.

Delaware Bay. and the tributaries of Delaware Bay. The smallest
mesh of any drifting gill net shall be not less than five inches stretched
beginning February 12 through February 29 and not less than 2.75
inches stretched beginning March 1 through December 15. These nets
shall not individually exceed 200 fathoms in length. Individual drift
ing gill nets shall not be fastened together to form a series of nets
exceeding 400 fathoms in length beginning February 12 through May
15 or exceeding 200 fathoms in length beginning May 16 through
December 15. Drifting gill nets may be used for all species except
those specifically protected.

i-ii. (No change.)
iii. Drifting gill nets shall be used in the Atlantic Ocean only from

February 12 through December 15. Drifting gill nets shall not be used
in the Atlantic Ocean within 100 fathoms of the marked channel of
any inlet;

iv. Drifting gill nets shall be used in the tributaries of Delaware
Bay only for the season extending from February 12 through May
15 and July 15 through December 15:

v. Drifting gill nets shall be used in Delaware Bay only from
February 12 through December 15. For the purpose of this section.
that portion of Delaware Bay defined by the New Jersey-Delaware
boundary on the west. Loran C27180 on the east. and Loran C42830
on the north. during the period from May 15th through June 15th.
shall be known as the Brandywine Shoal Restricted Area.

(I )-(2) (No change.)
vi. (No change.)
6. Staked and anchored gill nets shall be used in the Atlantic

Ocean. Raritan Bay. Sandy Hook Bay. and Delaware Bay and its
tributaries. Staked or anchored gill nets shall not be fastened together
to form a series of nets exceeding 400 fathoms in length from the
beginning of the season through May 15 or exceeding 200 fathoms
in length beginning May 16 through December 15.

i.-ii. (No change.)
iii. Staked and anchored gill nets may be used in the Atlantic

Ocean for any species except those specifically protected only begin
ning February 12 through December 15. where individual gill net
length shall not exceed 50 fathoms. The smallest mesh of any such
net used in the Atlantic Ocean shall not be less than five inches
stretched beginning February 12 through February 29 and not less
than 2.75 inches stretched beginning March I through December 15.
Staked or anchored gill nets shall not be used in the Atlantic Ocean
within 100 fathoms of the marked channel of any inlet:

iv. (No change.)
v. Staked gill nets may be used in the tributaries of Delaware Bay

for any species except those specifically protected only beginning
February I through May 15 and July 15 through December 15, where
individual gill net length shall not exceed 30 fathoms. The mesh of
any such net used in the tributaries of Delaware Bay shall be 2.75
inches stretched beginning February I through February 29 and shall
not be less than 2.75 inches from March I through May 15 and July
15 through December 15. No net shall be set across any tributary
or mouth of any tributary, nor shall any net be set in a manner that
impedes navigation:

vi. Staked gill nets may be used in Delaware Bay for any species
except those specifically protected only beginning February I through
December 15. where individual gill net length shall not exceed 30
fathoms. The *[smallest]* mesh of any such net used in Delaware
Bay shall be 2.75 inches stretched beginning February 1 through
February 29 and shall not be less than 2.75 inches beginning March
I through December 15. Staked gIll nets shall not be used in that
portion of Delaware Bay known as the Brandywine Shoal Restricted
Area as defined in (g)5v above:
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vii. The use of anchored gill nets is permitted in the tributaries
of Delaware Bay for any species, except those specifically protected,
only beginning February 12 through May 15 and July 15 through
December 15. where individual gill net length shall not exceed 30
fathoms. The smallest mesh of any such net used in the tributaries
of Delaware Bay shall not be less than five inches stretched beginning
February 12 through February 29 and not be less than 2.75 inches
from March 1 through May 15 and July 15 through December 15.
No net shall be set across any tributary or mouth of any tributary.
nor shall any net be set in a manner that impedes navigation;

viii. The use of anchored gill nets is permitted in the Delaware
Bay for any species except those specifically protected only beginning
February 12 through December 15. where individual gill net length
shall not exceed 30 fathoms. The smallest mesh of any such net used
in the Delaware Bay shall not be less than five inches stretched
beginning February 12 through February 29 and not less than 2.75
inches from March I through December 15. Anchored gill nets shall
not be used in that portion of the Delaware Bay known as the
Brandywine Shoal Restricted Area as defined in (g)5v. above:

ix. The staked and anchored gill net resident fee shall be $3.00 per
net.

7.-11. (No change.)
12. Shad nets for the Hudson River shall be held in place by either

stakes or anchors and shall not exceed 200 fathoms in length. The
smallest mesh of any shad net shall not be less than five inches
stretched.

i. Shad nets shall be marked at each end with a fluorescent orange
float at least 12 inches in diameter or a fluorescent orange flag at
least 11 inches square and suspended at least two feet above the mean
high waterline.

ii. Shad nets shall be used in the Hudson River for the taking of
shad only.

(h) (No change.)

(a)
Marine Fisheries
General Net Rules
Adopted Amendment: N.J.A.C. 7:25-18.5
Proposed: April 18, 1988 at 20 N.J.R. 866(a).
Adopted: May 25, 1988 by Richard T. Dewling. Commissioner,

Department of Environmental Protection.
Filed: May 27. 1988 as R. 1988 d.286, with substantive and

technical changes not requiring additional public notice and
comment(seeN.J.A.C. 1:30-4.3).

Authority: N J .S.A. 23:28-1 et seq., specifically 23: I 8-6 and
23:5-24.2.

DEP Docket Number: 014-88-03.
Effective Date: June 20, 1988.
Expiration Date: February 18, 1991.

Summary of Public Comments and Agency Responses:
The proposed amendment was published in the April 18, 1988 New

Jersey Register. The public comment period closed on May 18. 1988. One
comment was received.

COMMENT: The proposed amendment to set a limit of 35 alewife
or blueback herring should be changed to reduce the limit to 15 alewife
or blueback herring. Due to the large amounts of herring caught per
fisherman in the past. when no limits existed. the herring population will
be severely damaged if it is not protected by a more stringent limit.

RESPONSE: The freshwater limit for herring established at NJ.A.C
7:15-6.6 is 35 per person. per day. The freshwater herring fishery is
directly adjacent to the marine fishery at certain points along streams
and rivers throughout the State. A marine limit which is inconsistent with
the freshwater limit of 35 would therefore present difficult enforcement
problems and may result in ineffective resource management. In addition.
the Division has determined that the proposed new marine limit. in
conjunction with the longstanding freshwater limit. will be sufficient to
protect the resource.

\
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Agency Initiated Change
The Department has deleted a substantial portion of N.J.A.C.

7:25-l8.5(g)4 as proposed in order to clarify that the proposed $10.00
license is not required when the listed net types of the specified sizes (as
described in N.J.SA. 23:5-24.2b and ~.J.A.C. 7:25-18.5(g)4 as proposed)
are used and the catch will not be sold or used for barter. Fish taken
with these nets may not be sold or used for barter unless the $10.00 license
is procured from the Department. The Department will provide further
clarification in a subsequent proposal.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).

7:25-18.5 General net regulations
(a)-(I) (No change.)
(g) Persons intending to take fish with a net in the marine waters

of this State pursuant to N.J.S.A. 23:5-24.2 shall, as required, apply
to the Commissioner for a license. Upon receipt of the application
and the prescribed license fee, the Commissioner may, in his or her
discretion, issue single season licenses as specified for each net type
for the taking of fish with nets only as follows:

1.-3. (No change.)
4. The bait net season shall begin on January I and shall end on

December 31. Bait net resident fees shall be $10.00 per license *[and
the use of bait nets shall be subject to the following conditions:

i. Bait nets shall be limited to one or more of the following types:
(I) Dip nets 24 inches in diameter or less;
(2) Bait seines not exceeding 150 feet and mesh not exceeding 2.5

inches stretched:
(3) Cast nets not exceeding 20 feet in diameter;
(4) Lift or umbrella nets not exceeding four feet square; and
(5) Killipots not exceeding 10 inches in diameter or 25 inches in

length if cylindrical or 2,000 cubic inches for any other conformation
for the taking of killifish (Cyprinodontidae spp.) only;]* *for licenses
required by P.L. 1987 c.68, amending "U.S.A. 23:5-24.2.*

*[ii.]**i.* No person shall take more than 35 alewife or blueback
herring in the aggregate per day with any dip net, cast net or bait
seine; and

*[iii.]**ii.* The simultaneous possession of greater than 35 alewife
or blueback herring in the aggregate and any dip net, cast net or
bait seine shall constitute prima facie evidence of the violation of this
rule.

5.-11. (No change.)
(h) (No change.)

(a)
DIVISION OF SOLID WASTE MANAGEMENT
Resource Recovery and Solid Waste
Disposal Facility Fund
Adopted Amendment: N.J.A.C. 7:26-14.1
Adopted New Rules: N.J.A.C. 7:26-14A
Proposed: May 18, 1987 at 19 N.J.R. 828(a).
Adopted: May 16, 1988 by Richard T. Dewling, Commissioner,

Department of Environmental Protection.
Filed: May 17, 1988 as R.1988 d.268 with substantive and technical

changes not requiring additional public notice and comment
(See N.J.A.C. 1:30-4.3) and with portions not adopted.

Authority: N.J.S.A. 13:10-1 et seq., 13:IE-6, P.L. 1985, c.330,
33 ( and 335 and P. L. 1980, c.70.

Effective Date: June 20,1988.
Expiration Date: November 4, 1990.

Summary of Public Comments and Agency Responses:

N.J.A.C. 7:26-14A.4
COMMENT: The definitions of "construction" and "construction

costs" conflict with each other since "construction costs" is defined more
narrowly. The term "construction" should include all items which are
part of the definition of "construction costs". While it is understood that
the term "construction costs" is used for the determination of funding
amounts for each loan recipient, the use of this term has an illogical result
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in that the cost of "constructing" may not equal "construction costs".
Perhaps the definition of "construction costs" could be eliminated from
this section, which would also necessitate that the term be removed from
N.J .A.C. 7:26-14A.II(a)1 in favor of the term "project costs", excluding
certain enumerated costs which could be used instead. This will result
in far less confusion while keeping the basic intent of the rule the same.

RESPONSE: The Department has thoroughly evaluated this comment
and agrees that the term "construction costs" conflicts with "construc
tion"-an untenable result. The Department agrees that a better ap
proach would be to eliminate the term "construction costs" and then use
the term "project costs" with certain exclusions to determine the amount
of funding pursuant to N.J.A.C. 7:26-14A.II(a)1. As a result, the defi
nition of "construction cost" has been deleted. The treatment of this term
as it is used in N.J.A.C. 7:26-14A.II(a)1 is discussed more fully in the
Department's response to a comment pertaining to that section which
can be found below and in the section of this Summary entitled "Agency
Initiated Changes".

COMMENT: In the definition of "local government unit," the word
"utility" should be deleted since there are many other types of municipal
or county authorities in addition to "utility authorities" which could
potentially implement a resource recovery or landfill project.

RESPONSE: The definition of "local government unit" was taken
verbatim from P.L.1985, c.330, the Resource Recovery and Solid Waste
Disposal Facility Bond Act. The Department maintains that the "catch
all" language at the end of the definition, "or any other political sub
division of this State authorized to construct or operate ... facility"
encompasses the other types of authorities which are suggested by the
commenter so long as the authority is formed in accordance with the laws
of New Jersey and so long as the authority is properly authorized to
construct the subject facility. As a result, the Department sees no need
to delete the word "utility" from the definition.

COM MENT: In the definition of "residual landfill" the word "primar
ily" is not needed and should be deleted.

RESPONSE: The Department maintains that the word "primarily" is
a part of the definition of "residual landfill". The very nature of this type
of landfill facility is that it is to be constructed, first and foremost, for
use as a disposal site for residuals from resource recovery facilities and
also as a backup disposal site for nonprocessible waste and bypass waste
at times when the resource recovery facility is shut down.

The word "primarily" stresses the Department's intent that the re
siduals landfill is not to be used as a direct and primary disposal site
more commonly known as a sanitary landfill.

COMMENT: The definition of "bonds" means "the bonds authorized
to be issued or issued, under the 1980 and 1985 Acts" and yet the only
reference to "bonds" in this subchapter is found in the definition of
"project cost". The word "bonds" in this definition of "project cost" does
not seem to refer to "bonds authorized by the 1980 and 1985 Acts".

RESPONSE: The comment is correct. The word "bonds" in the defi
nition of "project cost" was not intended to mean "bonds authorized
by the 1980 and 1985 Acts". The defined term "bonds" is never actually
used in the rules and therefore the definition has been deleted to avoid
undue confusion.

COMMENT: In the definition of "resource recovery facility", it is
unclear whether a refuse-derived fuel (RDF) processing facility is in
cluded. The definition should be revised to specifically include this type
of facility or technology by name.

RESPONSE: This definition is taken verbatim from P.L.1985, c.330.
The Department maintains that the "catch-all" language at the end of
the definition encompasses refuse-derived fuel facilities.

COMMENT: Are "recycling centers" included in the definition of
"resource recovery facility"? If so, then the definition should specifically
mention "recycling centers" and the requirement for inclusion of the
facility in the district plan clarified since the New Jersey Statewide Man
datory Source Separation and Recycling Act, N.J .SA. 13: I E-99.11 et
seq .. (P.L 1987, c.102) has removed recycling centers from the regulatory
requirements for solid waste facilities.

RESPONSE: "Recycling centers" are included in the definition of
"resource recovery facilities" as an "other solid waste facility constructed
for the collection, separation. recycling and recovery of metals, glass,
paper, and other materials for reuse or for energy production ..." The
Department, therefore, maintains that the definition does not require
change.

While the New Jersey Stationwide Mandatory Source Separation and
Recycling Act has removed thc requirements for engineering design ap
proval, registration and environmental and health impact statement
(EH IS) approval for recycling centers at N.J .S.A. 13: I E-99.34. the Act
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does not remove the requirement for inclusion of recycling centers in the
applicable district recycling plan. As such, for planning purposes, recycl
ing centers must be included in the district solid waste management plan.
NJ.A.C. 7:26-14A.5(b)1

COMMENT: The phrase "and if applicable" should be deleted since
the Solid Waste Management Act, NJ.S.A. 13:IE-1 et seq. requires that
both the facility and facility site be included in the district plan. The
Department should know what technology will be used and that the
chosen technology has been incorporated into the district plan.

RESPONSE: The Department agrees with the comment and has de
leted the language as suggested.

NJ.A.C. 7:26-14A.5(b)2
COMMENT: The phrase "if applicable" should be deleted from this

subsection unless "recycling center" is added to the definition of "re
source recovery facility" since all other types of solid waste facilities are
required to comply with NJ.S.A. 13:IE-26.

RESPONSE: As stated above, the Department maintains that recycling
centers are included in the definition of "resource recovery facility" and
therefore the language "if applicable" is appropriate for this section since
recycling centers are not required to receive EHIS approval pursuant to
NJ.S.A. 13:IE·99.34, P.L. 1987, c.102, Section 41.

N.J.A.C. 7:26-l4A.7(b)3
COMMENT: Add immediately after the phrase "at a minimum" the

words "and if appropriate for the project". Add immediately after "en
vironmental assessments" the words "environmental mitigation
measures, host community benefits agreement(s)".

RESPONSE: The Department has no objection to these two suggested
language additions, since the additions require a description of other like
items which would probably have been included by the applicant in its
written statement if appropriate for the project. The language has been
added to the rule.

NJ.A.C. 7:26-14A.7(b)4
COMMENT: The phrase "if applicable" should be added immediately

after the words "to meet the specifications and needs of material and
energy users". Delete the word "other" which appears after the language
"and the compatibility of the proposed projects with ..."

RESPONSE: The Department agrees with the comment since not all
facilities eligible for funding pursuant to this subchapter have to or need
to "meet the specifications and needs of material and energy users" nor
are there necessarily "other existing or proposed material and energy
recovery programs within the Solid Waste Management district". The
commenter correctly states that when these items are appropriate for a
particular facility they should be included in the statement describing the
technical feasibility of the project. For facilities which would not involve
the items commented upon, the rule should not mandate that such items
be included in the description. The suggested language has been added
and the word "other" deleted.

N.J.A.C. 7:26-14.7(c)
COMMENT: The resolution or ordinance contemplated by this subsec

tion will be passed prior to an applicant receiving an award. Consequent
Iy. it will not be possible for any governing body to accept the terms
and conditions of a loan document which will probably be prepared after
the application for a loan has been approved. A phrase could be added
to the end of the last sentence in paragraph (c)l such as "if the applicant
accepts the loan".

RESPONSE: The Department agrees with the first part of the comment
and has therefore removed the language of the subsection which reads
"and to obligate the applicant to the terms and conditions of the loan".
Similar language with the same intent can already be found at N.J.A.C.
7:26-14A.14(b)l, which is the more appropriate section in which to in
clude a requirement that only an authorized person may commit the local
government unit to the loan terms and conditions.

N.JAC. 7:26-14A.7(f)
COMMENT: In this subsection, who is to make the appropriation?
RESPONSE: To clarify this section, the words "by the Legislature"

have been added following "until an appropriation is made".

7:26-14A.9(a)l through 11.
COMMENT: The proposed criteria " ... are not applicable to ranking

an 'environmentally sound and sanitary landfill project' " and ".
are geared toward 'resource recovery facility' projects ".

RESPONSE: The Solid Waste Management Act justifies some
preference for resource recovery technology projects. N.J.S.A. 13: 1E-21
states that " ... the solid waste disposal strategy ... shall include the
maximum practicable use of resource recovery procedures .. ,'. N.J.S.A.
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13:IE-136 states that " ... New Jersey must move away from its current
reliance on landfilling as the principal method of solid waste disposal to
the application of waste reduction, recycling and energy recovery tech
niques .." However, since ... landfilling will remain important as a
waste disposal option for the short and long term future ... ," New Jersey
Solid Waste Management Plan Update 1985-2000, p.136, loans are
authorized for the construction of environmentally sound sanitary landfill
facilities. Criteria for prioritizing funding applications in the rule provide
for the assignnlt:nt of priority points to environmentally sound sanitary
landfills. For example, it would be possible for a landfill project that is
to be developed in conjunction with a recycling program to receive a total
maximum priority point score of 280. Similarly, the total maximum
priority point score for a resource recovery facility is 290. Thus, a landfill
application has the potential of being in a competitive position with a
resource recovery project.

CO'v1MENT: (Criterion No.1) The definition of "construction" in
cludes "designing, engineering, financing, extension, repair, remodeling,
or rehabilitation, or any combination thereof'. Thus a project in the
construction phase may not necessarily be entitled to priority points for
activities such as permitting and procurement as stated in the accompany
ing note with the criterion. The note should be revised to read "a project
already in the construction phase may be entitled to priority points ... "

RESPONSE: For purposes of awarding priority points under criterion
No. I, the phrase "project is already under construction" refers to a
project which has received all permits necessary for construction (and/or
extension, remodeling, repair and rehabilitation) to commence, break
ground and begin to put together the components of the facility. Most,
if not all projects eligible for funding will involve some permits and
procurement aspects; therefore, it is likely that projects under construc·
tion will be entitled to additional priority points for activities such as
permitting and procurement. However, since there is a possibility that
this may not be the case, the Department will amend the language of
the note to rellect this possibility in a rule proposal in the near future.

COMMENT: (Criterion No.2) How will facilities which receive a
Temporary Certificate of Authority to Construct and Operate or some
other emergency approval be evaluated under 'this criterion?

RESPONSE: Departmental rules do not provide for the granting of
a Temporary Certificate of Authority to Construct and Operate ("tem
porary certificate") for resource recovery facilities. Therefore. resource
recovery facilities, in order to receive priority points for criterion No.2,
must have received all necessary permits and approvals. Rules do allow
for the Department to grant a temporary certificate for sanitary landfills.
However, to ensure continued operation, a sanitary landfill operating
under a temporary certificate must obtain all necessary permits. The
Department will propose language to be added to this subsection in the
near future which will allow the Department, at its discretion, to award
up to 10 priority points to a sanitary landfill which has obtained a
temporary certificate.

COMMENT: (Criterion No.3) This criterion will unfairly award extra
points to loan applicants who have gone through a procurement process
for a vendor and would penalize an applicant like Burlington County
which is developing and implementing the project itself.

RESPONSE: Criterion No.3 was designed to give priority points to
projects which have completed the procurement/contracting process.
Complelion of this task is a further indication of the project's readiness
to proceed. While Burlington County"... is developing and implement
ing the project itseIr', the county will, it is assumed, be pro
cessing/contracting for various elements (for example, design. construc
tion, etc.) of the project and its completion of these procure
ment/contracting tasks will make it eligible for priority points under
Criterion No.3.

COMMENT: (Criterion No.4) The rule should define "arrangement"
and "emergency backup disposal".

RESPONSE: The Department will propose appropriate language to
help clarify the intent of this subsection in the near future.

COMMENT: (Criterion No.5) Proof of purchase of the project site
in the form of a deed(s) or of a lease in the form of a contract should
be required by the Department in the loan applications.

RESPONSE: Applicants will be required to certify or otherwise provide
proof that long term access to the facility site has been obtained in order
to receive priority points for criterion NO.5. Similar proof of achievement
will be required of the applicant in order to receive priority points for
the other criteria as well. Please see N.J.A.C. 7:26-14A.7(b)8 which reo
quites that such documentation be provided to the Department.

COMMENT: (Criterion No.6) Unlike the sale of electricity or steam,
20 year contracts for the sale of recyclable materials, compost or refuse-
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derived fuel are not necessary or desirable. A minimum of three to five
year contracts for these products is more reasonable. This criterion should
be revised accordingly or omitted altogether.

RESPONSE: The Department generally agrees with this comment.
Appropriate changes will be proposed in the near future.

COMMENT: (Criterion No.7) All non-hazardous solid waste types
should be included, particularly ID Nos. 12 and 74. The criterion does
not appear to contemplate an integrated project like that in Burlington
County. The Burlington County project includes source separation recycl
ing with curbside pickup and intermediate processing; refuse derived fuel
processing; bulky waste processing tires, demolition, tree stumps, white
goods; co-composting; land application; and landfilling.

RESPONSE: The Department agrees that solid ID waste types Nos.
12 (dry sewerage sludge) and 73 (septic tank cleanout wastes) should be
included in this subsection. Appropriate language will be proposed in the
near future. Concerning the second part of the comment, it is the intent
of the Department under Criterion No.7, to award priority points to
the project for which funding is sought based on the project's ability to
reduce (via material and energy recovery and reuse) the amount of ma
terial requiring ultimate disposal in a sanitary landfill.

COMMENT: (Criteria Nos. 8 and 9) Why is there a distinction in the
points awarded for a residual landfill (25 points) and a sanitary landfill
in Criterion No.9 (15 points)' This appears to be unfair treatment.

How would criteria Nos. 8 and 9 apply in the case of the Burlington
County Landfill, which will initially serve as both a residual landfill and
an environmentally sound sanitary landfill? The landfill in the Burlington
County project will service the resource recovery facilities in the project
by providing for disposal of all process residuals and non-processable and
emergency by-pass solid waste.

However, in the early phase of operation (during the first five years),
the landfill will receive as much as 90 percent of the processable waste
in the first year prior to operation of the Refuse Derived Fuel/Co
Composting Facility to as much as 50 percent of the processable waste
by the fifth year after the operation of the RDF/Co-Composting Facility.
The County has undersized the Refuse Derived Fuel/Co-Composting
Facility to process approximately 50 percent of the Municipal Solid Waste
available, thereby allowing for the opportunity for maximum implemen
tation of the County's recycling program. Given a five year period for
full implementation of the recycling program, the County will then assess
the need to expand the operation of the Refuse Derived Fuel/Co-Com
posting Facility to handle the processable waste, if any, which may still
be going to the landfill.

RESPONSE: As previously noted, the Solid Waste Management Act
encourages the "maximum practicable use of resource recovery ... " and
a"... move away from reliance on land filling as the principal method
of solid waste disposal " Also, a residual landfill is considered by the
Department to be an integral component of a resource recovery system.
Therefore, a residual landfill is assigned more priority points than a
sanitary landfill. [n the case of a landfill serving initially as a sanitary
landfill and later on as a residual landfill servicing a resource recovery
facility, the Department may award priority points from both criteria
Nos. 8 and 9.

COMMENT: (Criterion No. 10) How is "project" defined? Burlington
County will be seeking a loan for the RDF/Co-Composting Facility
which is only a segment of the Burlington County project.

RESPONSE: "Project" is defined at N.J.A.C. 7:26-l4A.4.
COMMENT: (Criterion No, II) It is doubtful that one can effectively

characterize the success of a facility by the number of years it has been
operating. Some projects, which have operated successfully from an econ
omic standpoint, have been environmental failures (that is, Harrisburg
and others). Moreover, characterizing success in this manner will tend
to encourage existing technology which may not be desirable and certainly
discourage any innovative and alternative projects.

Why limit comparison to facilities in the United States? This is un
reasonably restrictive.

RESPONSE: Given New Jersey's solid waste disposal problems and
the need to establish new recovery and disposal capacity, the Department
believes it is in the best interests of the State to support technologies with
proven track records. Therefore, criterion No. II was developed to award
priority points to technologies which have been proven through successful
operation. The provision that the facility be operated successfully in the
United States was included because the monitoring of a facility's operat
ing history in this country would be easier to substantiate. The Depart
ment agrees that an evaluation of a successful operation should include
both an economic and environmental element. Therefore, criterion No.
J I has been revised by adding the phrase: "from an economi~ and en-
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vironmental view point". prior to the phrase "in the United States". This
additional language will clarify the original intent of this criterion by
stating clearly that both economic and environmental review are necess
ary for a complete evaluation.
N.J.A.C. 7:26·14A.1O(a) and (b)

COMMENT: The procedure set forth in subsections (a) and (b) is
unclear. It appears that paragraph (a)2 should be eliminated since the
recommendation for funding can only be made following the evaluation
procedure in subsection (b).

RESPONSE: The Department agrees with this comment. As this sec·
tion presently reads, the Department action in paragraph (a)2 is inconsis·
tent with the procedure in (b). To clarify this, paragraph (a)2 has been
deleted.

NJ.A.C. 7:26·l4A.lO(f)
COMMENT: Regarding the one year requirement for the obtaining

of permits, some of the permits required for a facility, such as air permits,
cannot be obtained until after construction. What about litigation delays?
What about use of money for preconstruction work, such as design,
engineering, environmental and health impact statements, etc ...,)

RESPONSE: The Department fully recognized the possible delays in
obtaining permits and approvals for a facility as pointed out in the
comment. In light of this possible delay, this subsection was drafted so
that an extension of time beyond the one year from the notice of intent
to award a loan could be requested and obtained by an applicant if such
delays were encountered.

The second part of the comment does not seem to apply to this
subsection of the rule. An applicant receiving a notice of intent to award
a loan who then obtains necessary permits within the one year limit or
during an approved extension and who is then awarded a loan which
is executed in accordance with this subchapter, could probably recover
the itemized pre-construction costs provided such items meet the defi
nition of "project cost" set forth at NJ.A.C. 7:26-14A.4.
N.J.A.C. 7:26-14A.lO(g)

COMMENT: This subsection requires the applicant to notify the De
partment if it "discovers that costs will exceed those previously estimated"
so that the Department can adjust the priority points previously assigned
to that project. However, upon examination of the priority points scheme
in N.J.A.C. 7:26·14A.9, costs do not innuence the assignment of priority
points. This language should therefore be deleted.

RESPONSE: The Department agrees with this comment. Costs are not
considered in the priority points analysis set forth at NJ.A.C. 7:26-14A.9
and, therefore, the Department has removed the phrase "costs will exceed
those previously estimated, or".

N.J.A.C. 7:26-l4A.ll(a)1
COMMENT: If the percentage of construction costs for determining

the amount of the loan is going to vary, it should be done by regulation.
RESPONSE: Please note that the subsection which is the basis of this

comment has been deleted in this adoption. Further discussion of this
section can be found in the subsection following these com
ment/responses entitled "Department Initiated Changes". The subsection
will be reproposed with appropriate changes.

Understand, however, that the loan fund balance available for new
loans will vary from year to year depending upon the number of previous
loans executed, sum of repayments to the Fund, interest earnings on the
Fund, etc. Because of these variations, the Department decided early in
the rule drafting process that the best approach to determining the
amount of loans to be awarded would be by a percentage of costs for
each application period. As such, the percentage has not been set by rule.
However, the Department will give full notice of the established per
centage each time an application period is announced. as required by this
section.
NJ.A.C. 7:26-l4A.J l(b)4, 5 and 6

COMMENT: The use of the word "disbursement" in the three para
graphs cited above is inconsistent. In paragraph (b)5, "disbursement"
refers to the act of the Department in transferring the loan money to
a chosen escrow agent and also refers to the act of the escrow agent in
providing loan funds to the borrower for a project cost. The meaning
of the word in paragraph (b)4 is unclear. The inconsistent use of the word
should be remedied.

RESPONSE: The Department agrees that use of the same word in
several different contexts is confusing. Use of the word "disbursement"
is most appropriate to describe the act of the escrow agent in providing
loan funds to the borrower for a project cost. Therefore, the word will
continue to be used in paragraph (b)5, last sentence and in paragraph
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(b)6. In paragraph (b)4, the word "released" will replace "disbursed" in
the first sentence, and the phrase "release of the loan funds" will replace
"loan disbursements" in the second sentence.

In paragraph (b)5, first sentence, the word "disbursements" will be
replaced by the phrase "release of the loan funds".

N.J.A.C. 7:26-l4A.14(a)1
COMMENT: Specify the hazard insurance requirements and whether

this insurance is available.
RESPONSE: Due to the variability in the type, size, and risk of projects

applicable for funding pursuant to this subchapter, along with the fluctua
tion of availability of insurance; for these types of projects and other
market conditions, the Department maintains that it is impossible to set
forth the specific requirements applicable for every possible facility that
may receive funding. The Department maintains that the loan agreement
is the appropriate document in which to set forth specific insurance
requirements applicable for the individual facility for which funding is
provided.
N.J.A.C. 7:26-14A.22(e)

COMMENT: What if a person is debarred after the award of bids?
RESPONSE: Under no circumstances can Fund monies be used for

payment to a debarred firm or person, even after the award of bids. If
the firm or person is debarred at the time of award of bids, then subsec
tion (d) would control. To clarify this issue, the Department will propose
language in subsection (c) in the near future.

Department Initiated Changes

N.J.A.C. 7:26-14A.I
The agency has added the word "Additionally", to the beginning of

the second sentence of this section to break up the string of citations on
that line and highlight the start of the new sentence.
N.J.A.C. 7:26-14A.ll(a)1

Based upon comments received regarding the term "construction costs"
which has, as a result of those comments, been deleted, the Department
had to reexamine this paragraph of the rule which uses a percentage of
"construction costs" to determine the amount of funding that loan recipi
ents may receive. The Department decided to delete the entire paragraph
and will repropose the paragraph with amended language.

N.J.A.C. 7:26-14A.II(a)4
The Department has corrected the spelling of "repaid" to "prepaid"

which was originally intended. Though the existing language basically
means that repayments may be made without penalty at an earlier time
than required in the repayment schedule, and while that meaning will
not change with the use of the word "prepaid", the word "prepaid" is
the more commonly used and more accurate term in this context.
N.J.A.C. 7:26-14A.ll(b)

The Department has deleted the word "applicant" in the introductory
sentence of this subsection and has replaced it with the word "borrower".
Both terms refer to the same entity, but "borrower" is the more ap
propriate term in this subsection which sets forth the terms of the loan
agreement. At this point in the loan process, the local government unit
is no longer an applicant but has been awarded a loan and is being
notified of the terms by which it will be bound as a "borrower".
N.J.A.C. 7:26-l4A.II(d) and (e)

In both subsections, the Department has deleted the phrase "loan
award document" and replaced it with the more accurate phrase "loan
agreement". This is the appropriate term since this section of the rule
clearly refers to the terms and conditions of the loan agreement, the
document to be executed between the Department and the borrower.
N.J.A.C. 7:26-14A.12(b) through (g)

The agency has reevaluated these subsections and has decided not to
adopt them and alternative payment procedures in the near future.

N.J.A.C. 7:26-l4A.14(b)
For the same reasons that changes were made by the Department in

N.J.A.C. 7:26-14A.II(b), above, the agency has deleted the word "appli
cant" each time it appears in N.J.A.C. 7:26-14A.14(b) and (b)l and
replaced it with "borrower", the more accurate term.

In addition, the agency has added the phrase "and this subchapter"
to the end of the third sentence ofN.J.A.C. 7:26-14A.14(b)1 to emphasize
that the "person authorized by resolution or ordinance to obligate the
'borrower' to the terms and conditions of the loan agreement" is also
binding the borrower to the requirement, of "this subchapter".
N.J.A.C. 7:26-l4A.15(a) and (c)

The agency has deleted the word "applicant" each time it appears in
the two subsections and has replaced it with the word "borrower" since
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the local government unit executing the loan agreement is more ap
propriately a "borrower" and no longer an "applicant".

N .J.A.C. 7:26-14A.23
In N.J.A.C. 7:26-14A.23(a)l, the term "non-performance" has been

deleted and replaced with the more accurate, more commonly used and
synonymous term "default".

The default provision set forth at N.J.A.C. 7:26-14A.23(a)lii has been
deleted as redundant since "default by the borrower" says no more than
the introductory phrase "event of default ... shall include ..." As a result
of this deletion, several citations within the subsection were changed to
reflect the recodification of the section.

Full text of the adoption follows (additions indicated in boldface with
asterisks *thus*: deletions indicated in brackets with asterisks *[thus]*).

SUBCHAPTER 14. RESOURCE RECOVERY GRANTS OR
LOANS

7:26-14.1 Scope
This subchapter shall constitute the rules of the Department of

Environmental Protection governing the disposition of appropria
tions pursuant to the Natural Resources Bond Act, P.L. 1980, c.70
for the development and implementation of resource recovery pro
jects as described within the approved District Solid Waste Manage
ment Plans developed under N.J .SA. 13: IE-I et seq. Any loan agree
ment which is executed pursuant to P.L. 1985, c.220, c.331 and c,335
prior to the effective date ofN.J.A.C. 7:26-14A shall be in accordance
with this subchapter, 7:26-14. Any loan agreement executed pursuant
to P.L. 1985, c.330, c.33l and c.335 after the effective date of
N.J.A.C. 7:26-14A shall be in accordance with that subchapter,
7:26-14A.

FuJI text of the proposed new rules follows.

SUBCHAPTER 14A. RESOURCE RECOVERY AND SOLID
WASTE DISPOSAL FACILITY LOANS

7:26-14A.1 Scope
This subchapter shall constitute the rules of the Department of

Environmental Protection governing the disposition of appropria
tions from the Resource Recovery and Solid Waste Disposal Facility
Fund established pursuant to P.L. j 985, c.330, c.331 and c.335.
*Additionally* P.L. 1985, c.335 appropriate*d* to the Resource Re
covery and Solid Waste Disposal Facility Fund $50,000,000 from the
Natural Resources Bond Fund established pursuant to P.L. 1980
c.70. Appropriations from the Fund shall be used for loans to local
government units for the construction of resource recovery facilities
and environmentally sound sanitary landfill facilities which are ident
ified and included in a district solid waste management plan approved
pursuant to the provisions of the Solid Waste Management Act,
N.J.S.A. 13:IE-I et seq. Any loan agreements which are executed
pursuant to P.L. 1985, c.330, c.331 and c.335 after *[the effective date
of this subchapter1* *June 20, 1988*, shall be in accordance with this
subchapter. Loan agreements entered pursuant to P.L. 1985, c.330,
c.331 and c.335 and which are executed prior to *[the effective date
of this subchapter]* *June 20, 1988*, shall be in accordance with
N.J.A.C. 7:26-13.

7:26-14A.2 Construction
This subchapter shall be construed so as to permit the Department

to discharge its statutory functions and to effectuate the purposes
of the law.

7:26-14A.3 Purpose
(a) This subchapter is promulgated for the following purposes:
I. To implement the purposes and objectives of the Natural Re

sources Bond Act, P.L. \980, c.70, and the Resource Recovery and
Solid Waste Disposal Facility Bond Act, P.L. 1985, c.330, c.33\, and
c.335;

2. To establish policies and procedures for the distribution of
funds appropriated from the Resource Recovery and Solid Waste
Disposal Facility Fund as loans to local government units within the
State to help defray the costs of constructing resource recovery facili
ties and environmentally sound sanitary landfill facilities. This in
cludes local government unit contracts with vendors who contract
with the local government unit to undertake such projects to service
the local government unit's recovery and disposal needs;
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3. To protect the public and the State by insuring that funds
appropriated are spent in a proper manner and for the intended
purposes;

4. To assure that the distribution and use of funds are consistent
with the laws and policies of the State;

5. To establish minimum standards of conduct to prevent conflicts
of interest and to insure proper administration of loans; and

6. To establish accounting procedures for the administration of
loans.

7:26-14AA Definitions
The following words and terms, when used in this subchapter, shall

have the following meanings unless the context clearly indicates
otherwise.

"1980 Act" means the Natural Resources Bond Act of 1980, P.L.
1980, c.70;

"1985 Act" means the Resource Recovery and Solid Waste Dis
posal Facility Bond Act of 1985, P.L. 1985, c.330, c.331 and c.335;

*("Bonds" means the bonds authorized to be issued, or issued,
under the 1980 and 1985 acts;]*

"Commissioner" means the Commissioner of the Department of
Environmental Protection or his designee;

"Construct" and "construction" means, in addition to the usual
meanings thereof, the designing, engineering, financing, extension,
repair, remodeling, or rehabilitation, or any combination thereof, of
a resource recovery facility or an environmentally sound sanitary
landfill facility or any component part thereof;

*("Construction costs" means, for the purpose of determining loan
amounts, those costs associated with the putting together or building
of a resource recovery facility or an environmentally sound sanitary
landfill facility including the construction and/or rehabilitation of
building and equipment, site preparation and landscaping, roads and
parking, and utilities and does not include such things as engineering
and design, legal and financial, insurance, other professional services
and land acquisition. This shall not include the acquisition of an
existing previously constructed facility.]*

"Department" means the Department of Environmental Protec
tion.

"Division" means the Division of Solid Waste Management in the
Department of Environmental Protection.

"Environmentally sound sanitary landfill facility" means a sanitary
landfill facility which is equipped with a liner or liners, a leachate
control and collection system, and a groundwater pollution monitor
ing system, or any other pollution control or other engineering device
required by the Department pursuant to law or rule and regulation,
and which is identified and included in a district solid waste manage
ment plan pursuant to the provisions of the Solid Waste Management
Act, NJ.S.A. 13:IE-l. et seq.

"Escrow account" means the account established with the escrow
bank for receipt, investment and disbursement of the Fund loan
monies.

"Escrow agent" means the entity or individual responsible for
authorizing disbursements from the escrow account pursuant to the
terms of the Fund loan agreement and the escrow agreement.

"Escrow bank" means the financial institution designated as the
escrow bank pursuant to an escrow agreement entered into by the
borrower.

"Full scale operation" means the point of time at which a facility
becomes commercially available to operate at the facility for which
it was designed.

"Fund" means the Resource Recovery and Solid Waste Disposal
Facility Fund established pursuant to P.L. 1985, c.330.

"Local government unit" means a county, municipality, mllnicipal
or county utility authority, an implementing agency pursuant to an
approved Solid Waste Management Plan, or any other political sub·
division of this State allthorized to construct, operate, or arrange for
the construction or operation of a resource recovery facility or an
environmentally sound sanitary landfill facility.

"Project" means any work relating to the construction of are·
source recovery facility or an environmentally sound sanitary landfill
facility by a local government unit.

"Project cost" means the expenses incurred in connection with:
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I. The acquisition by purchase, lease, or otherwise of a project;
the development of a project; and the construction of any project
authorized by the 1985 Act;

2. The acquisition by purchase, lease or otherwise and the develop
ment of any real or personal property for use in connection with any
project authorized by the 1985 Act, including any rights or interests
therein:

3. The execution of any agreements and franchises deemed by the
Department to be necessary or useful and convenient in connection
with any project authorized by the 1985 Act;

4. The procurement of engineering, inspection, planning, legal,
financial, geological, hydrological or other professional services, in
cluding the services of a bond registrar or an authenticating agent;

5. The issuance of bonds, or any interest or discount thereon;
6. The administrative, organizational, operating or other expenses

incident to the financing, completing and placing into service of
projects authorized by the 1985 Act or any related contractual ar
rangements for providing resource recovery or environmentally
sound sanitary landfill facility services:

7. The establishment of a reserve fund or funds for working capi
tal, operating, maintenance or replacement expenses and for the
payment or security, principal or interest on bonds, as the State
Treasurer may determine; and

8. Reimbursement to any fund of the State of moneys which may
have been transferred or advanced therefrom to any fund created by
the 1985 Act, or of any moneys which may have been expanded
therefrom for or in connection with any project authorized by the
1985 Act.

"Residual landfill" means an environmentally sound sanitary land
till facility which is designed primarily for the disposal of residuals
from resource recovery facilities, non-processable wastes for an
emergency backup disposal when resource recovery facilities are shut
down for repair or maintenance.

"Resource recovery facility" means a solid waste facility con
structed and operated for the incineration of solid waste for energy
production and the recovery of metals and other materials for reuse,
or a mechanized composting facility, or any other solid waste facility
constructed or operated for the collection, separation, recycling, and
recovery of metals, glass, paper, and other materials for reuse or for
energy production, and which is identified and included in a district
solid waste management plan pursuant to the provisions of the Solid
Waste Management Act, NJ.S.A. 13:IE-1 et seq.

"Vendor" means a private or public entity qualified and selected
by a local government unit in accordance with any applicable law
resulting in an agreement whereby the vendor agrees to design, con
struct, and/or operate a resource recovery facility and/or an en
vironmentally sound sanitary landfill facility or to provide resource
recovery facility and/or environmentally sound sanitary landfill fa
cility services to the local government unit.
7:26-14A.5 Eligibility for project loans

(a) Any local government unit is eligible to apply for and receive
a loan for a resource recovery facility or environmentally sound
sanitary landfill facility from the Fund provided it satisfactorily com
pletes and submits the local application, meets the criteria set forth
in this subchapter and ranks high enough on the priority list to obtain
available funding. Only a county governing body, however, is eligible
to receive a loan from moneys transferred to the Fund pursuant to
P.L. 1985, c.335 from the Natural Resources Fund which was estab
lished pursuant to P.L. 1980, c.70.

(b) To receive a loan, the project shall meet the following criteria
to the satisfaction of the Department:

I. The project for which the loan application is being made has
been included (by lot and block number, *(and if applicable,]* by
type of technology, for example, landfill, mass burn, composting,
etc.) in the appropriate district solid waste management plan adopted
and approved in accordance with NJ.S.A. 13:IE-1 et seq.;

2. If applicable, the project shall have received the approvals re
quired under NJ.S.A. 13:IE-26; and

3. The local government unit shall not be in current default on
any State loan. If a local government unit is in current default on
a State loan, a Fund loan pursuant to this subchapter will not be
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executed between the Department and the local government unit
unless the Department determines that repayment of the defaulted
loan will be received.

(c) Those projects for which appropriations have been approved
prior to the effective date of this subchapter are exempt from the
requirements of N.J.A.C. 7:26-14A.7, 14A.9, and 14A.lO. The De
partment, however, reserves the right to request materials and infor
mation as otherwise required by those sections necessary to review
and develop the loan agreement for these projects.

7:26-14A.6 Preapplication procedures
(a) Prior to the close of the application period and scheduled so

as to allow sufficient time to develop and submit a project appli
cation, the Division shaH conduct a resource recovery facility and
environmentally sound sanitary landfill facility financing seminar.
The purpose of the seminar shall be to describe to public agencies
the resource recovery and solid waste disposal loan program estab
lished pursuant to P.L. 1985, c.330 and the loan application process
set forth in this subchapter. Notice of the seminar shall be published
in the New Jersey Register and further provided through mailings
and public notices. The seminar shall not be part of the formal
application procedure and, therefore, verbal statements made during
the seminar shall not be binding upon the Department.

(b) Questions concerning the financial seminar referenced at (a)
above and the loan application process should be directed to:

Chief
Bureau of Solid Waste and Resource Recovery Financing
Division of Solid Waste Management
Department of Environmental Protection
CN 028
Trenton, New Jersey 08625

7:26-14A.7 Application procedures
(a) Each application for a resource recovery or environmentally

sound sanitary landfiH facility loan shall be submitted to the Depart
ment on forms available from the Department for that purpose.

(b) Each application submitted to the Department shall include
the following information:

I. A full description of the project, including, at a minimum, the
type of resource recovery or sanitary landfill facility, project goals
and objectives, budget, identification of consultants and contractors
(if known), scheduling of major project construction phases and
related costs, proposed disbursement schedule and public partici
pation activities;

2. Certification by the appropriate Solid Waste Management Dis
trict that the project is in conformance with the approved District
Solid Waste Management Plan developed under the Solid Waste
Management Act, N.J.S.A. 13:1E-I et seq.;

3. A written statement describing the project's readiness to
proceed, including, at a minimum, *and if appropriate for the project*
status of waste stream evaluation (quantity and composition), facility
sizing, engineering design, site selection and acquisition, marketing
commitments, Federal, State and local permits required for the pro
ject. environmental assessments, *environmental mitigation measures,
host community benefit agreement(s)* the contracts the local govern
ment unit enters into for the design, construction, acquisition and/or
operation of the facility and, in the case of a resource recover facility,
provisions for emergency back-up and residue disposal;

4. A written statement describing the technical feasibility of the
project, including, at a minimum, the history of the development and
utilization of the specific technologies/procedures involved, the likely
ability of the project to meet environmental requirements, the ability
of the proposed facility to meet the specifications and needs of
material and energy users*, if applicable* and the compatibility of
the proposed project with *[other]* existing or proposed material and
energy recovery programs within the solid waste manageme-nt dis
trict;

5. A written statement describing the financial feasibility of the
project, including, at a minimum, a cost/revenue analysis, a descrip
tion of the applicant's financial plan to repay the loan and pay any
other expenses necessary to fully complete and implement the project,
the steps it has taken to implement this plan, and steps it plans to
take before receiving the loan that will guarantee that at the time
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of the signing of the loan award document it will be irrevocably
committed to repay the loan. The statement shall describe the roles
and responsibilities of all participants in the project, including the
vendor, and all contracts entered into or contemplated for the pro
ject. The Department reserves the right to review all such contracts
for purposes of prioritizing applications. This description shall in
clude a detailed outline of the contractual commitments which will
ensure project completion, as well as contingencies in the event of
non-completion or completion at less than full capacity. Sources and
uses of all funds to be used in the project, including the potential
State loan, shall be fully described;

6. A written estimate of all project and construction costs;
7. A written statement describing the applicant's need for loan

funding and how the receipt of a loan will impact the project; and
8. All other information, forms, agreements and subagreements

the Department may require to assign priority points.
(c) Applications shall be signed for the applicant by a person

authorized by resolution or ordinance to file an application for a
State loan, *and* to represent the applicant in all matters relating
to the application process*[. and to obligate the application to the
terms and condi tions of the loan]*.

I_ Each resolution or ordinance sha~ constitute an undertaking to
accept the requirements of this subchapter *[and the terms and con
ditions of the loan award document]*.

2. A copy of the signed resolution or ordinance shall be submitted
with the application.

(d) Complete applications shall be submitted in advance of the
application closing date for the application period in which the appli
cant wishes to be awarded a loan. There shall be at least one appli
cation period in each fiscal year, which application period shall be
announced in the New Jersey Register sufficiently in advance of the
application period to enable all eligible local government units to
apply.

I. Additional application periods may be established as deemed
necessary by the Department upon publication of a notice of the
details of the additional application period in the New Jersey Regis
ter.

2. The application closing date for any application period may be
extended, if deemed necessary by the Department, upon publication
of a notice of extension in the New Jersey Register.

(e) The Division shall notify the applicant that it has received the
application and is evaluating it pursuant to this section. Each appli
cation shall be subject to:

I. Preliminary administrative review to determine the complete
ness of the application. The applicant will be notified of the complete
ness or deficiency of the application;

2. Programmatic, technical, and scientific evaluation to determine
the merit and relevance of the project to the Department's program
objectives; and

3. Budget evaluation to determine whether proposed project costs
are reasonable, applicable, and allowable.

(f) No loan shall be awarded until an appropriation is made *by
the Legislature* for the project to be financed

(g) All applications shall be sent to:
Chief
Bureau of Solid Waste and Resource Recovery Financing
Division of Solid Waste Management
Department of Environmental Protection
eN 028
Trenton, New Jersey 08625

(h) It is the responsibility of the applicant to insure that the De
partment has received all necessary documentation in a timely man
ner and in advance of the closing date for receipt of applications.
If a submitted application is determined by the Department to be
incomplete because not all necessary documentation has been re
ceived by the Department as of the application closing date, then
that application will not be considered for funding for that loan
period.

7:26-l4A.8 Use and disclosure of information
All loan applications and other submissions, when received by the

Division, are public records pursuant to N.J.S.A. 47:lA-l et seq. The
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IDivision shall make them available to persons who so request, to
!the extent required by New Jersey and/or Federal law and consistent
with the confidentiality provisions therein,

7:26-14A.9 Criteria for project loan priority
(a) Each year, project loan applications shall be assigned priority

points by the Department in accordance with the provisions outlined
in this section. A project shall be ranked according to the number
of priority points it receives. Loan awards, depending on the amount
of funds available in the Fund, shaJl be offered to projects in order
of ranking unless the Legislature appropriates funds otherwise. This
subchapter provides the terms and conditions under which appli
cation will be evaluated and prioritized and funding awards will be
recommended by the Department. It is possible that the provisions
of this subchapter will be superseded by legislation approriating
funds to specific projects. The Priority Criteria and corresponding
Priority Points shall be as follows:

ADOPTIONS

11. The degree of technical feasibility and fitness of the project
for its intended purpose as measured by the number of total
years a commercial facility(ies), excluding sanitary landfills,
of similar size and design has successfuJly operated *from
an economic and environmental view point* in the United
States:

i. 25 or more years 50
11. 20 to 24 years 40

Ill. 15 to 19 years 30
iv. 10 to 14 years 20
v. 5 to 9 years 10

(b) In the event that two or more projects are assigned an equal
number of priority points, the Department shall determine which
project(s) will be recommended for funding. This determination shall
be based on the Department's assessment of the need for the project
as it relates to the State's overall solid waste management needs. Also,
the Department may, at its discretion, award a portion of the priority
points for a particular priority criteria. For example, if a materials
and energy recovery project applicant has executed a materials re
covery sales contract, but not an energy recovery sales contract, the
Department may award a portion of the priority points assigned to
priority criteria (a)6 above.

(c) Applicants can apply for and receive funding for project costs
which have been incurred on or after November 5, 1985. Such appli
cants must follow the procedures. meet the requirements and main
tain all the records required by this subchapter.

7:26-14A.IO Determination by the Department
(a) Upon completion of a full review, evaluation and prioritization

of each application received during each application period, the De
partment shall take one of the following action:

I. Approve the application as meeting the application require-
ments:

*[2. Approve the application and recommend for funding; or]*
*[3.]* *2.* Disapprove the application.
(b) The Department shall then review the list of projects and

requested loan amounts, and shall determine which projects it will
recommend for funding based upon the financial condition and pro
jections of the Fund and previous legislative appropriations. The
Department shall then establish a priority rank list. which list, and
any amendments thereto, shall be published in the New Jersey Regis
ter.

(c) The Department shall send a Notice of Intent to Award to
those approved applicants for which it recommends funding. Such
notice shall state the intent of the Department to recommend the
passage of legislation appropriating funds for the loan. Without
passage of a specific legislative appropriation, the project will not
receive funding.

(d) The Department shall notify applicants whose applications
meet minimum application requirements but which are not rec
ommended for funding in that particular application/funding period.
Applicants may file for reconsideration in future funding periods
pursuant to (i) below.

(e) The Department shall notify applicants in writing of any disap
proval. A disapproval of an application shall not preclude re
consideration of the application by the Department following re
vision and resubmission by the applicant provided that the resub
mission or revision is completed in advance of the closing date for
applicants. If the application period has already closed, the applicant
shall not be precluded from re-applying for a loan in the next annual
application period.

(t) The applicants receiving a Notice of Intent to Award a loan
shall obtain all necessary Federal, State and local permits and ap
provals within one year of receipt of the Notice of Intent to Award
a loan. Failure to obtain the required permits within the required
time period shall make the project ineligible for a loan for that
application period unless prior approval for an extension has been
granted by the Division.

(g) If subsequent to the issuance of a Notice of Intent to Award,
the applicant discovers *[that costs will exceed those previously esti
mated, or]* any "'[other]'" circumstances *[appear]* which affect th
award of priority points. the applicant shall immediately notify th
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50
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20
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Points

50

40
20
20
10
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Priority Criteria

Project is already under construction.

(NOTE: A project already into the construction phase is
also entitled to priority points for activities such as per
mitting and procurement which were completed prior to the
construction phase.)

The project has received all permits and approvals as de
termined by the Department, necessary to proceed with
construction and operation.

The procurement process for the project has been success
fully completed in accordance with appropriate statutes
and a contract has been awarded for the design and con
struction of the project.

Long term (minimum 20 years) contracts/arrangements
have been executed for the disposal of process residues,
non-processable wastes and emergency backup disposal.

The site for the project has been obtained by purchase or
long term (minimum 20 years) lease.

Long term (minimum 20 years) contracts have been
awarded for the sale of materials and/or energy recovered
by the project.

The project has the capability of recovering or reducing the
weight of the solid waste stream directed to the project by
the following percentages via material and energy recovery
processes (includes solid waste types 10, 13, 23, 25 and 27):
i. Material Recovery:
(I) 25 percent or more
(2) 20 percent to 24 percent
(3) 15 percent to 19 percent
(4) 10 percent to 14 percent
(5) 5 percent to 9 percent

ii. Energy Recovery:
(I) 70 percent or more
(2) 60 percent to 69 percent
(3) 50 percent to 59 percent
(4) 40 percent to 49 percent
(5) 30 percent to 39 percent

The project is a residuals landfill designed primarily to
service a resource recovery facility by providing for the
disposal of process residues and non-processable and
emergency by-pass solid wastes.

The project is a sanitary landfill designed primarily to serve
as a solid waste disposal facility for non-processable wastes.
(Note: A sanitary landfill project combined with a com
prehensive source separation/recycling program can also
receive priority points under priority criteria (a)6 above.)

10. The percentage of the county's solid waste stream that will
be serviced by the project:

i. 80 percent or more
ii. 60 percent to 79 percent

iii. 40 percent to 59 percent
IV. 20 percen t to 39 percen t

9.

7.

5.

8.

4.

6.

I.

2.

3.
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Department. The Department shall then recalculate, if appropriate,
the applicant's priority determination utilizing the new information
submitted, adjust the ranking of the application, and assess its impact
on the Department funding recommendation.

(h) Any applicant receiving a Notice of Intent to Award who
decides not to proceed with a project shall notify the Department
as soon as this decision is made.

(i) Applicants with approved projects on a priority list that are
not awarded loans in any application period, as applicable, who wish
to apply for a position on any subsequent priority list in any subse
quent application period, may apply by a timely filing of a letter,
signed by the appropriate party, notifying the Department that the
applicant requests a renewal of its application for a resource recovery
or environmentally sound sanitary landfill facility loan. Where there
are changes in the original application, the applicant shall update the
appropriate documents required by NJ.A.C. 7:26-14A.7. The appli
cation shall be treated as a new application for a resource recovery
or sanitary landfill loan and evaluated in accordance with this
subchapter.
7:26-14A.II Loan terms and administration of disbursements

(a) The following requirements apply to the amount of, interest
rate on and maturity period of the loan:
. 1. *[Loan amounts shall be determined as a percentage of con
struction costs. This percentage, which may vary according to project
type, and which shall be established by the Department annually or
for each application period and published in the New Jersey Register
at the same time that the application period is announced pursuant
to N.J.A.C. 7:26-14A.7(d), shall be based upon estimated construc
tion costs at the time of application. Increases or decreases in actual
costs with respect to these estimates shall not result in loan amount
modifications.]* *(Reserved)*

2. Loan proceeds may be used to pay any project costs authorized
in the loan agreement, which agreement shall be consistent with the
provisions of the 1985 Act and this subchapter.

i. Loan proceeds may be used for project costs associated with the
construction of resource recovery facilities and/or environmentally
sound sanitary landfill facilities to service the needs of local govern
ment units.

ii. Loan proceeds may be used directly by the local government
unit to undertake project costs associated with the development of
a resource recovery and/or environmentally sound sanitary landfill
facility.

iii. Loan proceeds may be used by the local government unit to
defray project costs associated with an agreement it has entered into
with a vendor.

3. The proposed interest rate on the loans for each application
period shall be set forth in the notice setting forth the priority list,
which list is to be published in the New Jersey Register pursuant to
N.J.A.C. 7:26-14A.IO(b). The interest rate shall be dependent upon
legislation and/or the financial condition of the Fund. The loan
interest rate shall be established' annually by the State Treasurer.

4. The loan maturity period shall be for a period of 23 years from
the date the funds are delivered to the escrow agent by the Depart
ment. Repayment shall begin no later than the sixth year of the loan
maturity period or one year following the full scale operation of the
facility, whichever comes first. Equal semi-annual loan repayments
shall be made starting on or before the first of February and August
for every year that repayments are due. The Department may, at its
discretion, negotiate an individual repayment schedule. Principal and
accrued interest, if applicable, may be *[repaid)* *prepaid* without
penalty prior to the end of the loan maturity period.

5. There shall be due and owing by the local government unit to
the Fund a late fee of five percent of any payment when such payment
is 15 calendar days or more past due, 10 percent of any payment
when such payment is 30 calendar days or more past due. Failure
of the local government unit to make any repayment within 45
calendar days of the scheduled repayment date shall constitute de
fa ult of the loan agreemen t and aJJ ou tstanding principal, in terest and
penalty amounts shall become immediately due and owing to the
State.

ENVIRONMENTAt PROTECTION

(b) The following terms of the loan shall be incorporated into the
loan agreement to be executed by the Department and the *(ap
plicant]* *borrower*:

1. Execution of the loan agreement constitutes an irrevocable
agreement to repay the loan on the part of the borrower;

2. Counties and municipalities shall place general obligation bonds
with the State in order to receive the loan proceeds. Other local
government units lacking general taxing powers shall secure their
loans with service/deficiency agreements with a local government
unit having the ability to levy taxes, a surety bond, or other security
acceptable to the Department;

3. A list of the required contents of the county or municipal bond
resolution, which list shall be subject to Department approval;

4. Loans may be *[disbursedl* *released* by the Department on
a single or multiple sum basis at the discretion of the Department.
*[Loan disbursements]* *Release of the loan funds* may be based
upon adherence to the project schedule *which shall be* included in
the loan agreement;

5. *[Disbursement)* *Release of the loan funds* may only be made
to an escrow agent selected by the borrower and approved by the
Department. In the case of comparatively small loans or where the
local government unit, after using its best efforts, cannot retain an
escrow agent which will act in accordance with this subchapter, the
Department shall act as the escrow agent. The borrower shall enter
into an agreement with the escrow agent specifying the escrow agent's
duties and responsibilities, which agreement shall be consistent with
the terms and conditions of the loan agreement and the requirements
of this subchapter. Any escrow agent shall only disburse loan funds
in accordance with the executed loan agreement, the escrow agree
ment and this subchapter;

6. Where there is an escrow agent other than the State, the escrow
agent shall submit an annual report to the Department which in
cludes a disbursement report for the previous year, a certified state
ment by the licensed project engineer for the local unit or the vendor
in accordance with NJ.A.C. 7:26-14A.24, confirming the percentage
of project construction which is completed, and an estimate of expen
ditures for the upcoming fiscal year;

7. Interest earned on the funds in the borrower's loan escrow
account shall accrue to the benefit fo the project and may only be
used for project costs as defined in N.J.A.C. 7:26-14A.4: and

8. The borrower shall be responsible for paying for the services
of the escrow agent.

(c) The borrower shall promptly notify the Division of Solid Waste
Management in writing (certified mail, return receipt requested) of
events or proposed changes which may require a loan modification.
Changes in the project which shall require such notification shall
include but are not limited to:

I. Rebudgeting;
2. Changes in approved technical plans or specifications for the

project;
3. Changes which may affect the approved scope or objective of

a project;
4. Significant changed conditions at the project site;
5. Deceleration in time for the performance of the project, con

struction schedule, or any major phase thereof; and
6. Changes which may increase or substantially decrease the total

cost of the project. There shall be no loan modification increasing
the funding amount.

(d) If, on the basis of information submitted pursuant to (c) above,
the Department determines that a formal Joan amendment is necess
ary, it shall notify the borrower and a written amendment to the loan
*[award document]* *agreement* will be prepared in accordance
with this subchapter.

(e) Administrative changes by the Department, such as a change
in the designation of key Department personnel or of the office to
which a report is to be transmitted by the borrower, constitute
changes to the loan *[award document]* *agreement* (but not
necessarily to the project work) and do not affect the substantive
rights of the Department or the borrower. The Department may issue
such change unilaterally. Such changes shall be in writing and shall
be effected by a *[latter)* *Ietter* (certified mail, return receipt re
quested) to the borrower.
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7:26-14A.12 Payment procedures
(a) The escrow agent shall only make payments in accordance with

the escrow agreement which shall be consistent with the loan agree
ment and this subchapter. A retainage may be held in accordance
with the loan agreement.

(b) *[The escrow agent shall not authorize disbursement unless he
or she has received the following:

l. A requisition for payment from the borrower stating the net
amount requested, by item;

2. A certification in accordance with N.J.A.C. 7:26-14A.24 from
the borrower signed by its Chief Financial Officer or other individual
authorized to perform this duty on behalf of the borrower, stating
that for each item for which funds are requested:

i. All of the requisitioned money will be used for Project Costs
as defined in N.J.A.C. 7:26-14A.4 and the loan agreement;

ii. The costs have been incurred or will be incurred within a
reasonable time pursuant to (g) below; and

iii. The borrower has submitted to the Department all documenta
tion and information required pursuant to (d) below.

3. A written confirmation from the Department stating that the
previous disbursement, if any, has been reviewed by the Department
pursuant to (e) below, and has been found to be a project cost as
'set forth at N.J.A.C. 7:26-14A.4 and the loan agreement.]* *(Re
served)*

(c) *[When the requirements of (b) above are met, the escrow
agent shall authorize disbursement and, at the same time, submit to
the Department four copies of the requisition and certification sub
mitted by the borrower in accordance with (b)1 and (b)2 above, along
with any other documentation submitted by the borrower to support
payment.]* *(Reserved)*

(d) *[At the same time that the borrower submits to the escrow
agent the documentation and information required by (b) above, the
borrower shall submit to the Department sufficient information and
documentation which shall enable the Department to determine
whether the item for which loan funds are requisitioned is eligible
as a project cost pursuant to N.J.A.C. 7:26-14A.4 and the loan
agreement.]* *( Reserved)*

(e) *[Upon receipt by the Department of the documentation and
information required to be submitted pursuant to (c) and (d) above,
the Department shall have 30 days in which to conduct its own review
of the requisition, certification, and supporting documentation to
determine if the items for which payment was requested by the
borrower are project costs pursuant to N.J.A.C. 7:26-14A.4 and the
loan agreement. Upon completion of that review. the Department
shall take one of the following actions:

I. If the items for which payment was requested are found to be
project costs, the Department shall notify the escrow agent, in writ
ing, of this affirmative determination, which determination shall then
serve to satisfy the requirement of (b)3 above, for the next disburse
ment; or

2. If any item for which payment was requested by the borrower
is determined by the Department not to be a project cost, the Depart
ment shall notify the escrow agent and the borrower, in writing, of
this negative determination. The Department shall specify which item
or items was determined not eligible for payment pursuant to
N.J.A.C. 7:26-14A.4. Where deemed necessary to assist in its de
termination of cost eligibility, the Department may invoke its right
to perform a financial audit pursuant to N.J.A.C. 7:26-14A.19(a).
The Department shall then instruct the escrow agent to withhold
from the next authorized disbursement an amount equal to the total
dollar amount of ineligible project costs which were paid by the
escrow agent in the previous disbursement. If the borrower decides
to contest the Department's determination. the matter shall be
handled pursuant to N.J.A.C. 7:26-14A.25.]* *(Reserved)*

(I) *[If at any time. the total amount of project costs previously
paid by the escrow agent pursuant to (c) above, and later determined
not to be project costs by the Department pursuant to (e)2 above,
exceeds the balance remaining in the escrow account, the Department
shall instruct the escrow agent to withhold the remaining balance in
the escrow account and the Department shall then pursue any avail
able remedies. including termination of the entire loan agreement
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pursuant to NJ.A.C. 7:26-14A.23, to recover the remaining amount
already disbursed for ineligible project costs.]* *(Reserved)*

(g) *[In the event that the borrower submits a requisition for
payment, along with all other required documentation pursuant to
(b) above, for prospective project costs, that is, payment for items
which have not yet been purchased/acquired by the borrower or its
vendor, then the project cost must be incurred, using the designated
disbursement, within a reasonable time. Failure to spend the dis
bursed sum of money for the specified project cost within a reason
able time, as determined by the Department, may result in withhold
ing of future disbursements pursuant to (e)2 above, and/or invoca
tion of any remedies available to the Department, including termin
ation of the loan agreement pursuant to N.J.A.C. 7:26-14A.23.]*
*(Reserved)*

(h) In the event that no monies are requisitioned by the borrower
or disbursed from the escrow account within five years of the loan
closing date of the loan agreement, all monies in the escrow account,
including all investment earnings from the monies in the escrow
account, shall revert to the Fund and be credited as repayment of
the principal of the loan by the borrower.

(i) In those cases in which the Department is to act as escrow agent
pursuant to N.J.A.C. 7:26-14A.II(b)5, all requirements of this sec
tion shall apply to the Department except that (c) above, shall not
apply. Whenever in this sectino reference is made to an escrow agent
as a separate entity from the Department, the same term shall mean
and refer to the Department which shall mean and refer to the
Department which shall then carry out all functions of the escrow
agent.
7:26-14A.13 State share of the project cost

The State share of the total project cost shall be expressed as a
dollar amount and set forth in the loan agreement. This dollar
amount shall be the maximum amount awarded to the applicant for
the project.

7:26-14A.14 Loan agreement
(a) The Department may impose conditions precedent to each

payment under the loan agreement as may be necessary and ap
propriate to implement the laws of the State and effectuate the
purpose and intent of the Resource Recovery and Solid Waste Dis
posal Facility Bond Act of 1985 which conditions shall include but
not be limited to the following:

I. The borrower shall submit proof that it and its contractors and
subcontractors will comply with any hazard insurance requirements
of the loan agreement and that it will be able to certify that the
insurance is in full force and effect and that the premiums have been
paid;

2. The borrower shall certify that it and its contractors and sub
contractors are maintaining their financial records in accordance with
generally accepted accounting principles;

3. The borrower shall certify that it and its contractors and their
subcontractors will comply with the discrimination and affirmative
action provisions of NJ.S.A. 10:2-1 through 10:2-4, the New Jersey
Law Against Discrimination (N.J.S.A. 10:5-1 et seq.), and the rules
promulgated pursuant thereto, including but not limited to NJ.A.C.
17:27-1 et seq.; the New Jersey Prevailing Wage Act. NJ.S.A.
34:11-56.25 through 34:11-56.46; the Civil Rights provisions of
N.J.S.A. 10:1-1 et seq. and the rules promulgated pursuant thereto;
and

4. The borrower shall certify in accordance with NJ.A.C.
7:26-14A.24 that it is in compliance with all other requirements and
conditions of the loan agreement and this subchapter.

(b) The Division shall prepare and transmit four copies of the loan
agreement to the *[applicant]* *borrower*.

I. The *[appJicant]* *borrower* shall execute all four copies of the
loan agreement and return them within 45 calendar days after receipt.
The Department may, in its discretion. extend the time for execution.
The loan agreement shall be signed by a person authorized by resol
ution or ordinance to obligate the *[applicant]* *borrower* to the
terms and conditions of the loan agreement *and this subchapter*.
A copy of the resolution or ordinance shall be forwarded immediately
to the Department.

(CITE 20 N.J.R. 1354) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS

2. The loan agreement shall set forth the terms and conditions of
the loan, which may include but not be limited to, as applicable:
approved project scope including construction plans and specifi
cations where applicable, budget, approved project costs, escrow
agent requirements, construction and disbursement schedules, and
the approved commencement and completion dates for the project
or major phases thereof.

3. After the Department has completed its internal processing of
the loan agreement, it shall transmit a copy of the executed loan
agreement to the borrower.
7:26-14A.15 Effect of loan agreement

(a) At the time of execution of the loan agreement by the Depart
ment and the *[applicant]* *borrower*, the loan shall become effec
tive and shall constitute an obligation of the Resource Recovery and
Solid Waste Disposal Facility Fund in the amount and for the
purposes stated in the loan agreement.

(b) The award of the loan shall not commit or obligate the Depart
ment to award any continuation loan to cover cost overruns of the
project. The Department shall not in any way be held responsible
for cost overruns.

(c) A determination of eligibility by the Department shall not be
used as a defense, by the *[applicant]* *borrower*, to any action by
any agency for the *[applicant's]* *borrower's* failure to obtain all
requisite permits, licenses and operating certificates.
7:26-14A.16 Repaid funds

(a) All loan repayments and any interest on loans shall be de
posited into the Fund. Upon a specific legislative appropriation, the
Department may lend all moneys deposited in the Fund to local
government units to finance other approved resource recovery or
environmentally sound sanitary landfill facility projects in ac
cordance with P.L. 1985, c.330.
7:26-14A.17 Fraud and other unlawful or corrupt practices

(a) The borrower shall administer loans, acquire property, award
contracts and subcontracts pursuant to the loan agreement from
bribery, graft, and other corrupt practices. The borrower bears the
primary responsibility for the prevention, detection and cooperation
in the prosecution of any such conduct. The State may also pursue
administrative or other legally available remedies.

(b) The borrower shall pursue available judicial and administrative
remedies, and take appropriate remedial action with respect to any
allegations or evidence of such illegality or corrupt practices. The
borrower shall immediately notify in writing the Division of Solid
Waste Management when such allegation or evidence comes to its
attention, and shall periodically advise the Division of the status and
ultimate disposition of any related matter.
7:26-14A.18 Administration and performance of loan

The borrower bears primary responsibility for the administration
and success of the project, including any subagreements made by the
borrower for accomplishing loan objectives. Although borrowers are
encouraged to seek the advice and opinion of the Department on
problems that may arise, the giving of such advice shall not shift the
responsibility for final decisions from the borrower to the Depart
ment. The primary concern of the Department is that loan funds
awarded be used in conformance with this subchapter and the loan
agreements to achieve loan objective and to insure that the purposes
set forth in the Resource Recovery and Solid Waste Disposal Facility
Bond Act of 1985 are fully executed.
7:26-14A.19 Access

(a) The borrower and its contractors and subcontractors shall
provide to Department personnel and any authorized representative
of the Department access to the facilities, premises and records re
lated to the project. The borrower shall submit to the Department
such documents and information as requested by the Department.
The borrower, and all contractors and subcontractors which contract
directly with the borrower or receive a portion of the State funds
under the Acts, may be subject to a financial audit as to the use of
the State funds. Records shall be retained and be made available to
the Department for a minimum of three years after submission of
the final requests for payment.

(b) The loan agreement shall contain provisions which set forth
the access requirements of (a) above.
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7:26-14A.20 Assignment
The rights and obligations of the parties to the loan agreement shall

not be assigned.
7:26-l4A.21 Publicity and signs

(a) Press releases and other public dissemination of information
by the borrower concerning the project work shall acknowledge State
loan support.

(b) A project identification sign, at least eight feet long and four
feet high, bearing the emblem of the New Jersey Department of
Environmental Protection shall be displayed in a prominent location
at each publicly visible project site and facility. The sign shall identify
the project, State loan support, and other information as required
by the Department.
7:26-14A.22 Debarment

(a) No borrower shall enter into a contract related to the develop
ment of a project for work with any person debarred, suspended or
disqualified from Department contracting pursuant to N.J.A.C.
7:1-5.1 et seq.

(b) Borrowers shall insert in every contract related to the develop
ment of a project a clause stating that the contractor may be de
barred, suspended or disqualified from contracting on any project
financially assisted by the State or the Department if the contractor
commits any of the acts listed in N.J.A.C. 7:1-5.2.

(c) The borrower, prior to acceptance of State funds, shall certify
that no contractor or subcontractor is included on the State
Treasurer's List of Debarred, Suspended and Disqualified Bidders
as a result of action by a State agency other than the Department.

(d) Whenever a bidder is debarred, suspended or disqualified from
Department contracting pursuant to NJ.A.C. 7:1-5, the borrower
may take into account the loss of Department loan funds under these
rules which result from awarding a contract to such bidder, in de
termining whether such bidder is the lowest responsible bidder
pursuant to law; and the borrower may advise prospective bidders
that these procedures will be followed.

(e) Any person included on the Treasurer's List of Debarred,
Suspended or Disqualified Bidders as a result of action by a State
agency other than the Department, who is or may become a bidder
on any contractor which is or will be funded by a loan under this
subchapter, may present information to the Department on why this
section should not apply to such person. The Commissioner,
pursuant to NJ.A.C. 7:1-5, may grant an exception from the appli
cation of this section with respect to a particular contract. The
Commissioner may only take this action following a determination
that such an exception is essential to the public interest and after
filing a finding thereof with the Attorney General. In the alternative,
the Department, pursuant to NJ.A.C. 7:1-5, may suspend or debar
any such person, or take such action as may be appropriate.
7:26-14A.23 Termination of loans

(a) Termination of loans by the Department shall be as follows:
I. The Department may terminate a Fund loan in whole or in part

for events of *[non-performance]* *default* which shall include but
not be limited to:

i. Failure to comply with any of the terms and conditions of the
loan agreement;

ii. *[Default by the borrower;]*
*[iii.]* *ii.* A determination that the loan was obtained by

fraudulent practices;
*[iv.]* *iii.* Gross abuse or corrupt practices in the administration

of the project have occurred;
*[v.]* *iv.* Funds have been expended for non-allowable costs;

and/or
*[vi.]* *v.* Failure to comply with a corrective action/correction

schedule entered into pursuant to (a)4 below.
2. The Department shall give written notice to the borrower

(certified mail, return receipt requested) of intent to terminate the
loan in whole or in part. Such notice shall be given to the borrower
at least 30 days prior to the intended date of termination.

3. The Department shall afford the borrower an opportunity for
consultation prior to any termination. After such opportunity for
consultation the Department may, in writing, terminate the loan in
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whole or in part. Upon termination, the full amount of the outstand
ing balance of the loan shall be immediately repaid in ful]'

4, Where the Department deems it appropriate, the following
procedures may be used following an event of non-performance
pursuant to (a)l above:

i. The Department shall notify the borrower of the event of non
performance pursuant to (a)1 above. Within 30 days of receipt of
such notification of non-performance, the borrower shall submit to
the Department a compliance schedule which schedule shall require
approval by the Department. The schedule shall identify how and
when the borrower will remedy the non-compliance identified by the
Department.

ii. If the borrower fails to remedy the non-performance in ac
cordance with the approved schedule or fails to submit the com
pliance schedule pursuant to (a)4i above, the Department shall notify
the borrower (certified mail, return receipt requested) of such failure,
which failure shall itself be considered an event of non-performance
pursuant to (a)1 above and shall then trigger the termination
procedure in (a)2 and 3 above.

5. The Department shall maintain sole discretion to determine the
appropriate remedy for non-performance. Within that discretion the
Department may invoke remedies which include, but are not limited
io, the following:

i. Withholding of loan disbursement;
ii. Acceleration of loan agreement;
iii. Conversion to an interest-bearing loan; and
iv. Immediate loan repayment in accordance with procedures

outlined in (a)2 and 3 above.
(b) Project termination by the borrower shall be conducted in

accordance with the following provisions:
I, The borrower shall not unilaterally terminate the project work

for which a loan has been awarded. Where the borrower terminates
the project, the loan shall be repaid in accordance with a schedule
approved by the Department.

2. The borrower shall promptly give written notice to the Depart
ment of its intent to wholly or partially terminate the project work.

3, The Department, upon receipt of the borrower's written notice
of intent to wholly or partially terminate the project, may enter into
a repayment agreement with the borrower, which agreement shall
establish the effective date of termination of the project work and
the schedule for repayment of the entire loan. If the Department
determines that a borrower has ceased to work on a project and has
not complied with the notification and repayment provisions outined
in (b) 1 and 2 above, or has failed to take all available steps to ensure
project completion consistent with all agreements entered into, the
Department may unilaterally terminate the loan pursuant to this
section.

(c) The Department and borrower may enter into a mutual agree
ment to terminate the loan agreement at any time pursuant to terms
which are consistent with this subchapter. The termination agreement
shall establish the effective date of termination of the project and
the schedule for the repayment of the entire loan.

(d) The effect of termination of the loan, in whole or in part, shall
be as follows:

I. Upon termination, the borrower may be required to immedi
ately refund or repay the entire amount of the loan to the Fund. If
the loan is guaranteed by a security/deficiency agreement, the agree
ment shall be brought into effect to ensure the entire repayment of
the loan. At the Department's discretion, it may authorize the im
mediate repayment of part of the loan and allow the remaining
balance to be repaid in accordance with the loan agreement repay
ment schedule.

2. The borrower shall reduce the amount of outstanding commit
ments insofar as possible and report to the Department the uncom
mitted balance of funds awarded under the loan. The Department
shall make the final determination of the allowability of termination
costs,

(e) In addition to any termination action, the Department retains
the right to pursue other legal remedies as may be available under
Federal, State and local law as warranted.
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7:26- 14A.24 Certifications
Whenever in this subchapter a certification is required pursuant

to this section, such certification shall include the following state
ment:

"I certify under penalty of law that the information provided
in this document is true, accurate and complete. I am aware that
there are significant civil and criminal penalties for submitting
false, inaccurate or incomplete information, including fines
and/or imprisonment."

7:26-14A.25 Administrative hearings
(a) The Department shall decide in writing all disputes arising

under a loan,
(b) A borrower may request an administrative hearing within 15

days of a written decision by the Department. The borrower shall
be required to specify in writing and in detail the basis for its appeal.

(c) Following receipt of a complete request for a hearing pursuant
to (b) above, the Department may attempt to informally settle the
dispute by conducting such proceedings, meetings and conferences
as deemed appropriate.

(d) If the Department determines the matter to be a contested case,
the Department shall file the request for an administrative hearing
with the Office of Administrative Law. Such hearings shall be con
ducted in accordance with the provisions of the Administrative
Procedure Act, N.J.S.A. 52:14B-I et seq. and N.J,S.A. 52:14F-I et
seq. and the Uniform Administrative Procedure Rules, N.J,A.C.
1:1-1 et seq.

7:26-14A.26 Severability
If any provision, clause or portion of this subchapter is adjudged

unconstitutional or invalid by a court of competent jurisdiction, the
remainder of this subchapter shall not be affected thereby.

(a)
DIVISION OF ENVIRONMENTAL QUALITY
Toxic Catastrophe Prevention Act
Adopted New Rules: N.J.A.C. 7:31-1,2,3,4 and 6
Proposed: September 21,1987 at 19 N.J.R. 1687(a).
Adopted: May 22, 1988 by Richard T. Dewling, Commissioner,

Department of Environmental Protection.
Filed: May 23, 1988 as R. I987 d.272, with substantive and

technical changes not requiring additional public notice and
comment (see N.J.A.C. I :30-4.3) and with portions not adopted
(N.J .A.C. 7:31-2.12 and 2.15 were withdrawn (see 20 N.J ,R.
350(a».

Authority: N.J.S.A. 13:18-3, 13:ID-9, 13:IK-19 et seq., and
26:2C-l et seq., particularly 26:2C-8.

DEP Docket Number: 042-87-08.
Effective Date: June 20,1988,
Operative Date: July 21, 1988.
Expiration Date: June 20, 1993.

Summary of Public Comments and Agency Responses:
The New lersey Department of Environmental Protection (" Depart

ment") is adopting N.J,A,C. 7:31-1.2,3,4 and 6 establishing procedures.
requirements and standards for the Toxic Catastrophe Prevention Act
("TCPA") program. These rules were proposed on September 21, 1987
at 19 N.J,R, 1687(a). On February 16, [988, the Department proposed
confidentiality and trade secret rules ("confidentiality") for the TePA
program (see 20 N.1,R. 350(a»). The confidentiality proposal withdrew
N.J.A,C. 7:3 1-2,12 on inspections and N.J .A.C. 7:31-2.15 on insurance
from the 19 N.J.R. 1687(a) proposal and included them in the confiden
tiality proposal. All comments on inspections and insurance received in
response to the 19 N.1.R. 1687(a) proposal shall be responded to in the
response document to the confidentiality proposal. All comments received
concerning confidentiality and trade secrets will also be responded to in
the response document to the confidentiality proposal.

N.J ,A.C. 7:31-2,19 and N.J .A.C. 7:31-2,20, which concern general and
enforcement type adjudicatory hearings, respectively, have been com
bined into a new subchapter 6, Civil Administrative Penalties and Re-
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quests for Adjudicatory Hearings, in order to create a new enforcement
subchapter which is more useful, better organized and sets forth more
clearly the Department's enforcement rules including procedures, options
and penalties. In addition, N.l.A.C. 7:31-2.21, Exemptions for non-con
tiguous EHS equipment, has been recodified as N.J.A.C. 7:31-2.19 for
continuity purposes. Public hearings were held on October 27, 28 and
29.1987 to provide interested parties the opportunity to present testimony
on the proposed new rules. The comment period closed on November
27, 1987. The Department received written comments from 52 persons
and 13 people presented comments at the public hearings.

GENERAL COMMENTS
COMMENT: The framers of the Toxic Catastrophe Prevention Act

(the Act or TCPA) intended the Department to adopt rules designed to
widen the use of existing. well developed risk management practices to
all industrial sectors which handle extraordinarily hazardous substances.
Companies already employing sound practices were to be left relatively
unhindered, free to use and hone these skills, subject to adequate controls
to avoid any backsliding. The proposed rules singularly fail to do this.
The rules are inflexible and inordinately detailed in setting forth required
practices and procedures. Thus, it completely devalues the substantial
years of experience that have built up through employing sound practices
that are equivalent or better than those prescribed. The Department
should concentrate its efforts on those that have demonstrated that they
actually pose a threat.

RESPONSE: One goal of the Act is to ensure that all registrants
having an extraordinarily hazardous substance (EHS) in a quantity
greater than or equal to the registration quantity for that EHS will have
an approved risk management program. The definition of a risk manage
ment program as set forth in the Act, at N.J.S.A. 13:IK·2Ii, includes
the eight major elements which the Department has defined as the mini
mum requirements for a risk management program at N .l.A.C. 7:31-3.
Some registrants may have no risk management program (RMP), or their
established RMP may have several material deficiencies. N.l.A.C. 7:31-3
is designed to equitably define for each registrant how to meet the mini
mum requirements of an RMP, as listed in the Act. The Department does
not believe that the previous experience that industry has in risk manage
ment practices is being devalued. A great number of current industry
safety and risk management practices have been incorporated into the
minimum requirements of the risk management program. Those com
panies already employing sound risk management practices will find it
easier to meet the minimum requirements of an RMP than those without
such a program. The Department has determined that those facilities
without an RMP pose the greatest threat, and for these facilities the
Department and the facility owner will develop an extraordinarily hazard
ous substance risk reduction work plan (work plan). A consultant must
conduct an extraordinarily hazardous substance accident risk assessment
(EHSARA) based on the work plan and then the registrant must under
take an extraordinarily hazardous substance risk reduction plan. Those
registrants which develop a work plan, review an EHSARA, and under
take an EHS risk reduction plan which leads to an RMP will obviously
be required to perform much more work than those registrants with an
established RMP.

COMMENT: The Basis and Background Document presents an
analysis of the labor requirements anticipated to administer the proposed
TCPA program. However, the Department has not addressed whether
the program can be managed in an effective. timely manner. The Depart
ment needs to have answers to the following questions:

I. How long will it take to do summary and detailed reviews of RMP's?
Is this time period reasonable, or will delays slow down implementation
of risk reduction measures, create criticism of the program. and encourage
people to avoid or ignore the rules.

2. Can the Department reasonably expect to find a sufficient number
of qualified persons to review RMP's and risk reduction work plans, given
the technical expertise required, shortages of trained technical personnel
in the New Jersey area, and Department pay scales? If there are questions
regarding the reasonable likelihood of maintaining an adequate qualified
staff, the program will not achieve the claimed benefits; rules that do not
require large numbers of highly qualified technical people should be
considered. A backlog in air permit application approvals has been at
tributed to the transfer of some Department staff from the New Source
Review Section to the TCPA program. If the Department can't staff this
program and still perform its other duties, what can industry expect when
the program becomes fully operational?

ENVIRONMENTAL PROTECTION

3. Have review and management procedures been established, or at
least planned? What are these procedures. and will they assure timely and
responsible execution of program requirements?

The Department will have to maintain a very large staff and budget
to administer the Act and the proposed rules. Neither the Act nor the
proposed rules say much about local authorities (first responders). Per
haps the emphasis is misplaced or not as well balanced as desirable. Many
companies which submitted TCPA registration forms for EHS's listed in
Part I of Table I of NJ.A.C. 7:31-2.3 more than 18 months ago have
yet to hear from the Department.

RESPONSE: A detailed workload analysis has been conducted by the
Department to determine the staffing requirements for screening the
summary risk management program statements, work plan preparation,
site inspections, consent agreements. and annual report reviews. The
Department expects to implement the program without unreasonable
delays and has made the following conclusions based on this study: I.
The average summary risk management program statement review will
take approximately five work-hours to complete; 2. An average full RMP
document review should take approximately 12 work-hours to complete;
and 3. An average site inspection should take approximately 17.5 work
hours to complete. The topic of Risk Management Program review is
discussed in the Basis and Background document in Section VII subsec
tion P, and Table VII-5 contains an estimate of the professional hours
needed to conduct RMP reviews. The Department has not had a problem
finding well qualified and talented personnel to implement the TCPA
program and thus does not anticipate delays on its part slowing the
implementation of risk reduction measures. The Department does not
expect a backlog similar to that in the New Source Review Section
because the Department has determined through a workload analysis that
it has sufficient personnel to implement the TCPA program. In addition,
the deadline for the submittal of summary risk management program
statements for those registrants affected by the N.J.A.C. 7:31-2.3 Table
I, Part II, has been moved back to June 30, 1989, in order to permit
an orderly phase-in of both the Part I and Part II EHS's.

The Department has also studied the most efficient ways to handle
internally its review of RMP's. Management controls and practices cur
rently planned for implementation by the time of RMP review include:
I. Computerized tracking of registration forms. summary risk manage
ment program statement submittals. annual reports. and other documents
from the facility; 2. The use of optical character reading of the risk
management program checklist; and 3. Enlisting the aid of the Depart
ment's Bureau of Enforcement Services to verify registration compliance.
Adoption of these practices is anticipated to provide for timely and
efficient review of the required submittals to the Department.

The Department does not expect the workloads of local authorities
such as first responders to increase due to the rules, as they do not place
any requirements on or in any way regulate this group. Because of the
hazards involved with the handling of EHS's and the scientific techniques
involved in RMP management. the Department has placed responsibility
for administering the TCPA program at its Trenton offices. rather than
on local authorities or even the Department's own field offices. Thus,
the nature of EHS's and the scientific techniques involved in managing
an RMP preclude the use of unqualified personnel to administer the
Department's program.

As to those facilities which have already registered with the Department
for Part I EHS's, the Department advised them in September 1986 that
they could begin preparing their risk management programs. However,
the Department must wait until the proposed rules are effective before
taking any further steps in implementing the TCPA program, except for
unusual circumstances in which the public health and safety may require
the Department to take action in accordance with the Act itself.

COMMENT: Facilities with only one EHS such as chlorine should
be subject to less comprehensive RMP requirements since the EHS equip
ment is less complex, the process is simple, and the chance of a
catastrophic release is greatly reduced.

RESPONSE: The Act specifically identified chlorine as an EHS and
stated that any facility which had greater than the registration quantity
of that substance must register with the Department and meet the eight
minimum requirements of a risk management program. Therefore, no
exemption for facilities handling only one EHS, such as chlorine, may
be granted. However, some of the eight elements of an RMP such as
the safety review of the design of equipment, risk assessment for specific
pieces of equipment, or standard operating procedures may be less de
tailed for the simpler processes and will therefore be more easily satisfied
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by the registrants. Also, the development and implementation of an RMP
will certainly be less complicated if the facility has only one EHS, rather
than two or more.

COMMENT: Hazardous waste container storage facilities, which are
covered by a hazardous waste storage permit and in which no treatment
or disposal is performed, should be exempt from the proposed rules.
Operations at storage facilities are simple. Materials are stored in U.S.
Department of Transportation-approved containers, which are not
opened while in storage. Under the New Jersey Hazardous Waste Regu
lations, storage facilities are required to have a hazardous waste facility
permit, must be designed to prevent an incident and must have emergency
plans and procedures that are approved by the Department. For per
mitted hazardous waste container storage facilities, the information re
quired for the TCPA rules has already been submitted to the Department.
Since the key elements of a risk management plan are already in place
and fully implemented at permitted hazardous waste storage facilities, the
Department should include an exemption for these facilities.

RESPONSE: The Department recognizes that the overall intent of
both the hazardous waste storage regulations and these rules is to ensure
the safe operation of these facilities. The Department further recognizes
that some of the provisions of the two programs may overlap and that
satisfying some provisions of the hazardous waste regulations could also
satisfy some requirements of the TCPA program. However, the TCPA
and the rules address a different threat than that dealt with by the
hazardous waste storage regulations and are more stringent in several
areas. While the TCPA program is concerned primarily with the immedi
ate threat to the public health and safety of a catastrophic release of an
EHS, the New Jersey hazardous waste regulations are concerned primar
ily with the impairment of the environment and the resulting long term
effects on the public health and safety of improper storage, treatment
and disposal of all hazardous wastes. Thus, in order to ensure the safe
operation of those hazardous waste storage facilities which store at least
the registration quantity of an EHS, no exemption has been provided.
However, to the extent that key elements of a RMP are already in place
and fully implemented, the burden on the facility to develop an RMP
will be reduced.

COMMENT: A commenter stated that its tanks do not contain the
minimum reportable quantities of EHS's except perhaps for a very brief
moment in the dilution process and should clearly be exempt from these
rules. Hydrofluoric acid is stored in the 55 gallon drums in which it is
received. When emptied into the batching tanks, the acid is immediately
diluted with water to a percentage concentration well below the 70 percent
threshold set forth in the list proposed in N.J .A.C. 7:31-2.3. Hydrochloric
acid is treated similarly and is immediately diluted with water to a
concentration well below 36 percent.

RESPONSE: If the quantity of any EHS at the site is kept below the
registration quantity for that EHS, the facility is not subject to the TCPA.
However, the presence of hydrofluoric acid stored in drums at the facility
would subject that facility to the TCPA if at any time the concentration
of the hydrofluoric acid was 70 percent or more by weight hydrogen
fluoride and in excess of the registration quantity. Hydrochloric acid
would be treated similarly.

COMMENT: One commenter provided a tabular summary of the
incidents used in the Department's background document for the TCPA
rules which provided the following information for each incident: site
name: date of the incident: type of incident, that is, explosion, fire, spill,
air release, vehicle accident, or rail accident: release mode, that is, air,
water or land release; cause of the incident, that is, human, equipment,
vandalism or unknown: materials and quantities involved in each inci
dent; and the response actions to each incident. From this summary it
was concluded that the database of 671 incidents discussed in the Basis
and Background Document for proposed N.J.A.C. 7:31 extended far
beyond the intent of the Act, and that the database should be modified
to: l. only include those incidents which have a direct bearing on the
Act, that is, incidents involving EHS's listed in the proposed rules, and
2. to focus on those incidents which resulted in "death or permanent
disability" to the off-site community. Of the 118 incidents involving
EHS's, there were three fatalities and no more than one fatality per
incident, which does not meet the definition of extraordinarily hazardous
accident risk as stated in the Act. The database failed to identify which,
if any, of the 118 incidents meet the criteria of extraordinarily hazardous
acciden t risk,

RESPONSE: The Department wishes to emphasize that the require
ments of the rules are derived from the provisions of the Act itself, and
are not based on the incidents discussed in the Basis and Background
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Document. The database of 671 incidents was referenced in the Introduc
tion of the Basic and Background Document as background information
only. Its inclusion in the document was merely to illustrate the causes,
types, and frequency with which environmental incidents occur in the
State and the need for increased awareness and measures to prevent such
incidents from occurring in the future. The specific incidents presented
in Section B of the Introduction to the Basis and Background Document
do involve EHS's included in Table I at N.J.A.C. 7:31-2.3(a), with a few
exceptions. The exceptions are those releases that occurred just two
months prior to the accident in Bhopal. However, those incidents
heightened public awareness and were a major factor leading to develop
ment of the TCPA. The Department believes that this database provides
valuable information as to the types of accidents that occur in the State
and gives information as to where to focus efforts to increase safety.

The Department believes that even though an actual incident my not
have resulted in death or permanent disability, the incident is still of
concern and should still be reported. The absence of death or permanent
disability in a given instance may have been due solely to chance factors
such as the time of the incident, wind speed and direction, atmospheric
stability, or the location of the nearest off-site population. The Act defines
an extraordinarily hazardous accident risk as a potential for release of
an EHS which could produce a significant likelihood that persons exposed
may suffer acute health effects resulting in death or permanent disability.
Because of the lack of comprehensive reporting requirements in effect
at the time of the incidents, in particular incomplete information as to
the quantity of the EHS used at the facility, as well as the exact cause
of death, the Department is unable to determine which, if any, of the
118 incidents involving EHS's would have been included within the scope
of the rules.

COMMENT: Of the 61 incidents in the database cited in the Basis
and Background Document involving Part I EHS's, 14 people were
injured and eight people were hospitalized. Of those, were there any cases
of permanent disability? If none involve permanent disability, they should
not be used as supporting data.

RESPONSE: The number of people killed, injured. or hospitalized as
listed in the database was obtained by the Department's Bureau of Com
munications and Support Services at the time of the incident from on
scene personnel. No follow-up investigations were conducted by the De
partment to determine the number permanently injured by the incident
and no names of injured or hospitalized personnel were obtained. How
ever, as stated in the Basis and Background Document, the database was
used only to illustrate the cause, frequency, and extent of incidents, and
the chronology of incidents was intended merely to illustrate the increased
frequency of incidents just prior to and following the accident in Bhopal.
While the requirements of the rules are based on the provisions of the
TCPA itself, the Department believes that useful information can also
be derived from incidents involving releases ofEHS's which did not result
in death or permanent disability. The TePA program is designed to
prevent potential releases of EHS's that could produce death or per
manent disability, and reviewing actual EHS release incidents, whether
they resulted in death or permanent disability or not, provides valuable
information on the causes, frequency, and extent of such release. This
type of review could lead to more effective measures for preventing a
catastrophic release in the future. Otherwise, industry safety personnel
and the Department would have to operate on much less information
and would be unable to learn from past minor incidents which could
prevent a major incident involving the potential loss of life and/or per
manent disability of off-site persons in the future.

COMMENT: The database of incidents cited in the Basis and Back
ground Document does not support the need for the costly "permit
approval" approach given the problems with defining state of the art and
handling confidential information. With the possible exception of
anhydrous ammonia, neither does the database support the need for the
expansion of the initial EHS list beyond II substances. Of the 671 inci
dents cited, only 58 incidents involved Part II listed EHS materials, and
only 14 substances on the Part II EHS list were involved. The remaining
incidents do not involve EHS's and do not relate to TCPA issues. The
absence of catastrophic accidents indicates that most EHS facilities have
effective RMP's. This supports the conceptual performance oriented
RMP rather than a rigid permit/approval approach.

RESPONSE: The Department is not proposing a "permit approval"
approach in these rules. Rather, the rules establish the requirement that
owners or operators of EHS facilities institute and implement risk man
agement programs to prevent the release of EHS's and further provides
for review and inspection procedures by the Department, with enforce-
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ment actions being based on consent agreements and administrative or
ders. In addition, the Department has recently proposed new rules con
cerning the handling of confidential and trade secret information for the
TCPA program in the New Jersey Register at 20 N.J.R. 350(a). and the
handling of confidential information is not expected to significantly im
pact the TCPA program. All comments on confidentiality and trade
secrets will be responded to in the adoption notice for those rules. The
Department also does not anticipate any significant problems in applying
the term "state of the art", because of the manner in which the term
has been defined and the manner in which it will be used in hazard
analysis and risk reduction determinations. Regarding the expansion of
the EHS list. the Act. at N.J.S.A. 13:1 K-22c. specifically required the
Department to adopt as a rule an EHS list; and the database was not
used to justify expansion of the EHS list beyond the original II
substances. As discussed in the Basis and Background Document, the
toxicity of the substance and the ability of the substance to be dispersed
into the atmosphere were considered as criteria for the EHS list ex
pansion, and each of the 93 substances and chemical compounds listed
at N.J.A.C. 7:31-2.3 Table I, Part II met the criteria for inclusion on
the list of EHS's. The database provided useful information as to the
cause, frequency, and extent of past accidents that have occurred and
specifically supports the need for better maintenance procedures and
employee training to prevent these types of incidents. The fact that no
catastrophic incidents have yet occurred within the State involving a
particular substance is not a justifiable reason for excluding it from the
proposed N.J.A.C. 7:31-2.3 Table I, Part II. Although many EHS facili
ties do have RMP's and New Jersey has not suffered any catastrophic
accidents of the same magnitude as that of Bhopal, India. the Legislature
has determined, at N.J.S.A. 13:IK-20, that the threat of a catastrophic
release does exist in New Jersey and that the single most effective effort
to be made toward prevention of such a release is the anticipation of
the circumstances that could result in such occurrences and the taking
of those precautionary and preemptive actions required; in other words,
the implementation of effective RMP's. As the result of the investigation
of the incidents cited in the Basis and Background Document, the Legis
lature and the Department identified the need to define more fully the
elements of RMP's which, when implemented, would require more
thorough analysis techniques and preventive measures by the owners or
operators of facilities handling EHS's. Finally, the fact that the Act, at
N.J .S.A. 13: I K-21 i, in defining "risk management program" listed the
eight elements which are included in the rules, indicates that the Legis
lature did not intend RMP's to be mere conceptual performance oriented
guidelines.

COMMENT: One commenter provided a tabular summary of the 671
incidents used in the Department's background document for the TCPA
rules which provided the following information for each EHS involved:
the number of incidents involving that particular EHS and whether it
was the result of fire or an air release; the type of source of the substance,
that is, fixed/covered, fixed/probably not covered, or transportion
source; and the number of incidents involving fatalities, injuries, hospital
ization or evacuation. It then stated that the Department infers that this
database supports the need for the proposed new rules, but that to do
so is highly misleading. For example, the database includes over 70
pesticide incidents, 30 incidents involving PCB's, 57 fuel supply related
incidents, and 65 incidents involving transportation accidents and 20
involving sanitary landfill fires-all of which are not covered by the
TCPA. Also, much of the database includes incidents related to oper
ations not covered by the proposed rules. Furthermore, only 119 of the
671 incidents involve an existing or proposed EHS. It would be useful
to understand how the proposed rules would have affected those inci
dents.

RESPONSE: The Department recognizes that many of the incidents
in the database did not involve an EHS. However, the database was
merely analyzed for the types and causes of 671 incidents reported to
the Department's Division of Environmental Quality which included
incidents involving air quality, pesticides, radioactive compounds, and
spills. The Legislature in enacting the TCPA clearly identified the need
for a comprehensive public protection program and directed the Depart
ment to develop and establish rules regarding the prevention of toxic
catastrophes. Thus, these incidents were not the basis for the rules,
although many of them do support the need for the rules by pointing
out equipment and operator failures or errors which resulted in releases
that may have been prevented by an effective RMP. The findings and
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declarations of the Legislature as sta ted in the Act, at N.J .S.A. 13: IK-20,
specifically refers to the "score of accidental releases into the atmosphere
of the State ...... Therefore, to refer to these incidents is not misleading.

The causes and types of incidents occurring at fixed facilities does give
an indication as to where efforts should be made to prevent further
recurrences of similar types of accidents. As noted in the Basis and
Background Document in Section I, subsection A, analysis of incidents
with known causes reveals that factors directly related to management
initiatives predominate, such as preventive maintenance and operator
training. In a high percentage of the incidents the cause or causes are
unknown, and this may have been due to lack of stringent reporting and
follow-up investigation requirements in effect at the time. Although the
Department recognizes that the database is incomplete. the Department
believes that it does demonstrate that some of the past incidents could
have been avoided by better maintenance procedures, better operator
training, and adherence to the procedures of a risk management program.

COMMENT: The Department should have evaluated the 671 inci
dents between 1980 and 1986 and the 124 incidents between 1986 and
1987 to determine: I. How many incidents occurred at facilities to be
covered by the proposed new rules as opposed to at exempt facilities?
2. How many would have been reasonably foreseeable under the proposed
program, or would they have occurred anyway? 3. What was the severity
and preventability of incidents that would not have been prevented by
these rules? Is the Department justified in focusing its attention and
resources on the types of incidents the proposed program would prevent?

RESPONSE: Whether a particular facility would have been covered
by the rules or would have been exempt was not available to the Depart
ment during the preparation of the Basis and Background Document for
the proposed rules, as the information concerning the total amounts of
substances at a site where an incident occurred was not included in the
incident database. Although the number of incidents that would have
been foreseeable, and thus preventable, under the proposed rules is not
available from the limited database concerning these incidents, it is gener
ally accepted by industry that a risk management program can reduce
the risk of a release of an EHS that may have the potential for a
catastrophe. The database concerning the 795 incidents is not sufficient
to permit the Department to calculate with any degree of reliability either
the severity or preventability of these incidents. The rules focus on pre
venting those types of releases which would most likely result in acute
health effects to persons exposed off-site, and thus are clearly in ac
cordance with the intent of the Act.

COMMENT: The State should recogniLe that older facilities will prob
ably not have current drawings and documentation regarding all equip
ment. Hence, the requirements of the proposed rules place a heavier
burden on older facilities. Therefore, the compliance schedules should
distinguish between old and new facilities.

RESPONSE: The Department recognizes that the requirements of the
rules will impact differently on each facility, not only because of the age
of the facility but also because of its size, function, and the type and
number of EHS's it handles. Obviously, up-to-date drawings and
documentation regarding EHS facilities and equipment are required if
accurate and complete safety reviews and hazard analyses are to be
performed. However, registrants with an EHS listed in Part I of Table
I at N.J.A.C. 7:31-2.3 have until September 19, 1988 to update their
drawings and documentation and to conduct the required safety reviews
and hazard analyses. Those registrants with EHS's listed in Part II of
Table I at N.J.A.C. 7:31-2.3 do not have to submit their summary risk
management program statements until June 30, 1989, which was revised
from the proposed submittal deadline of October 31, 1988, in order to
allow an orderly phase-in of these facilities. The Department believes that
these time periods provide ample time for all facilities to perform these
tasks.

COMMENT: Several provisions of the proposed rules require submit
tals by the regulated community within a specified time period. A regis
trant is not only required to meet the deadlines, but also stands to suffer
severe financial penalty in the event of delays. The Department should
be required to adhere to specific timetables as well to avoid delays in
reviewing RMP's and to avoid backlogs in the approval process. A section
should be added to guarantee that within 90 days of any filing the
Department will provide a response or, in the alternative, the Department
should be required to reach a de(;ision within 180 days that either accepts
the registrant's submission or provides a description of short-comings.

RESPONSE: The Department has attempted to structure the program
requirements to avoid delays in the operation of affected facilities. How
ever, the Department cannot guarantee that all reviews will be completed
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Total
837
977

S59
$58.6
$31.7

$14
$18.6
$11.7

$45
$40
$20

Original
list
665
803

Census
Registrants
Sites/systems

Compliance costs, millions (e)
One-time RMP/WP
One-time capital
Annual compliance

In the foregoing tabulation, (e) refers to Department estimates and
"onetime RMP/WP" refers to one-time RMP revisions and one-time
work plan/EHSARA implementation. It should be noted that the census
value of 803 sites/systems, meaning industrial sites and water/wastewater
systems, corresponds to the census data presented by Table IV-2 on page
46 of the Basis and Background Document of 803 "facilities."

Costs to individual sites/systems depend on a range of factors. The
Department has estimated the average cost per site/system corresponding
to various categories of registrants. Costs included in the average are
either on a site/system or EHS facility basis. The average costs are used
to calculate the costs of the entire group.

Initial costs include initial RMP revision and site-filing costs and the
installed cost of a weather station mandated directly in the rules, but
exclude cost of equipment to reduce risk as may be required by a regis
trant risk reduction plan as these are included in capital cost defined
below. In the Regulatory Flexibility Statement that accompanied the
Summary statement with the proposed rules, the cost of the weather
station had been considered as a capital cost rather than an initial cost.

The capital costs include the total installed costs of equipment and
facilities to reduce risk as may be required by a risk reduction plan
developed as a result of a hazard analysis or risk assessment by the
registrant from the initial review of the Department.

The annual costs include annual TCPA fee, registrant's RMP adminis
trative costs, and operating and maintenance costs of TCPA mandated
equipment and of equipment installed as a result of subsequent risk
reduction plans.

Implementation of an RMP for some sites/systems will mean increased
costs on some items like more frequent safety reviews and hazard analyses
and increased maintenance. On the other hand, other sites/systems may
not experience these as increased costs because these activities are already
part of implementing their RMP prior to the enactment of TePA. How
ever, all registrants would incur annual TePA fees as these reflect the
cost to the Department which will be ongoing.

The profile of sites/systems with the original I I EHS's reflects their
status through August 1987. It is expected that upon update or regis
tration after the operative date of the rules, the profile will shift to fewer

be partially offset by some lower operating and maintenance costs. Pro
jected costs of administration and compliance and any alternative systems
were not developed. The Basis and Background Document does not
provide cost/benefit data or include capital expenditures needed to bring
industry into compliance with the rigid rules. The public will not realize
any significant improvement in the reduction of catastrophic release
potential commensurate with the costs to be incurred.

What will be the cost to big business? Does the Department's failure
to make this estimate imply money is no object in the Department's eyes?

What alternatives were evaluated? What costing out of those alternative
enforcement schemes was carried out?

The Department estimates of $5,000 to $250,000 annual compliance
cost, in addition to $5,000 to $1,000,000 start-up costs for small businesses
is outrageous. The Department underestimated the costs to small busi
nesses by only considering capital investments; labor, maintenance, and
administrative costs could double the estimate.

RESPONSE: The economic impact statement in the Summary to the
proposed rules identified the TCPA activities which would contribute
both to increased costs and to savings, not otherwise readily available,
that would result from TePA compliance. Section XI of the Basis and
Background document on economic effects of TCPA explained in more
detail the particular TCPA activities, in terms of TCPA compliance, that
each major category of registrant would experience.

The Department has clarified the economic impact of the TePA rules
by including actual cost estimates. Definition of various categories of
registrants to which different costs apply facilitates this examination.

The number of registrants covered by the original list of II EHS's and
covered by the list of additional 93 EHS's and the number of their
sites/systems and cost of TePA compliance, respectively, are as follows:

Increment
Additional list

174
174

within 90 days or even 180 days, as a set time period for review may
lead to an incomplete review of the submittal. The Department must
conduct a proper review of all documents required to be submitted to
it in order to ensure that the requirements of the rules are being met.
If a review is not thorough, the intent and purpose of the TCPA will
not be carried out and an otherwise preventable EHS release could occur.
The Department will notify registrants of any required submissions which
are incomplete or inadequate and will, of course, describe the deficiencies
to permit registrants to satisfy the requirements of the TCPA program.
Through a workload analysis which it performed, the Department has
determined that the TePA program is properly staffed to avoid delays.
Therefore, no specific deadlines for Department response will be added
to the rules.

COMMENT: A registrant who is trying to comply in good faith
should be able to ask the Department for more time, that is, an extension
of time to comply.

RESPONSE: The Department has established appropriate time sched
ules for the different stages of developing or implementing an acceptable
RMP. The Department determined that these time schedules are reason
able and provide sufficient time for a registrant to comply with the various
requirements of the program. Two time limits which the Department has
extended are: I. the submittal of summary risk management program
statements for those facilities which have an EHS in N.J.A.C. 7:31-2.3
Table I, Part /I has been changed from October 31, 1988, to no later
than June 30, 1989, in order to provide a smooth phase-in of these
facilities; and 2. the 30 day time limit for the registrant to execute a
contract with a consultant chosen by the Department has been extended
to 45 days to provide sufficient time to negotiate the terms of the contract.

COMMENT: Must the Department respond within the 90 day period
specified in proposed N.J.A.C. 7:31-2.5(c), 2.10(a)2, and 2.IO(a)3, or is
it open-ended and subject to the Department's workload?

RESPONSE: The 90 day periods specified in N.J.A.C. 7:31-2.5(c),
2.10(a)2, and 2.10(a)3 apply only to those owners or operators who are
constructing new EHS facilities and who have not previously been regis
tered under the TCPA program. The requirements to register with the
Department and submit a safety review, a hazard analysis and a risk
assessment prior to the start of construction, and to submit a summary
risk management program statement prior to placing the equipment into
EHS service are necessary to ensure that risk reduction measures have
been included in the design and operating procedures of a facility where
the owner or operator was not previously involved in the TePA program.
The ability of the Department to review the submitted documents and
approve construction and operation of the new EHS facility depends in
large measure on the adequacy and completeness of the documents them
selves. While the Department cannot guarantee that all reviews will be
completed within 90 days, as a set time period for review may lead to
an incomplete review of the submittal, the Department will endeavor to
complete the review in a timely manner. The Department believes that
if a review is not thorough, the intent and purpose of the TePA will
not be carried out and an EHS release may occur which would otherwise
have been prevented. The Department intends to conduct thorough and
timely reviews of these submittals and will notify the owner or operator
of its approval or of any necessary revisions as quickly as possible.

COMMENT: The following comments concern the expected economic
impact of the rules. Based on estimates from several of its member
companies, one commenter estimated that the initial cost for the one time
revision for each RMP would range from $250,000 to $500,000 per EHS
facility, with an average cost per EHS facility of $375,000 and a total
cost of $602,000,000 for the 1,606 EHS facilities in the State. The esti
mated annual cost of maintaining an RMP in compliance with the TePA
rules was $100,000 to $300,000 per EHS facility, with an average cost
per EHS facility of $200,000 peryear and a total cost of $321,000,000
per year for the 1,606 EHS facilities in the State. The figure of 1,606
facilities represents the commenter's estimate of the EHS facilities that
would be involved with substances on the total expanded list of EHS's.
Another commenter estimated the TePA costs for a two million gallon
per day wastewater treatment registrant at $18,700 initially and $11,200
annually.

The Department underestimated the economic impact of the proposed
rules on both the Department and on the affected facilities. Due to the
high specificity and detailed nature of the proposed rules, facilities would
be required to reorganize most of the components of their RMP's. It is
estimated that this would require a significant effort to complete and the
economic burden is substantial. The Basis and Background Document
discusses in general terms that the increased costs of doing business would
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sites/systems in total among those with EHS's on the original list and
to more registrants with established RMP's, which will be reflected in
a lower aggregate cost of TCPA compliance. The incremental number
of sites/systems that results from the list of additional EHS's is obtained
by comparing data from other Department registration files with TCPA
registra tions.

The range of factors affecting costs to individual sites/systems is evi
dent by reviewing the costs of the industrial sites with those of the
water/wastewater systems:

The average of $93,100 for one-time RMP/WP costs anticipated for
industriaJ sites does not reflect the upper limit of $1,194,000 that is
estimated for one site in the State. Excluding that site, an upper limit
of $400,000 for a site is estimated to be more likely. The more than two
thirds of the industrial sites which handle either one or two EHS's are
estimated to experience a cost less than the average of $93,100.

The average of $38,600 per water/wastewater system for one-time
RMP/WP costs reflects the large proportion which will be engaged in
the work plan route to an RMP. Systems subscribing to an available
generic RMP are likely to experience a better than 50 percent saving
compared to the costs originally anticipated for systems which would take
the work plan route.

Similarly, with regard to annuaJ compJiance costs of industrial sites,
more than two thirds of the sites which have either one or two EHS's
are estimated to have annual cost less than the $44,000 average, and the
upper limit estimate of $596,200 reflects the one largest site in the State.
Excluding that site, an upper limit of $180,840 for a site is estimated to
be more likely.

On capital costs, the $4,000 to $6,000 for a weather station included
with the one-time RMP/WP costs is estimated to define the lower limit
of capital cost mandated by TCPA. While no small business in the State
is expected to spend more than $1 million for TePA capital cost, TCPA
capital expenses of a larger chemical manufacturer couJd reach several
million dollars. However, such high levels of capital expense are not
considered likely since chemical manufacturers with large establishments
in the State probably have well developed RMP's and their facilities
already reflect implementation of earlier risk reduction plans.

The cost data presented in the Regulatory Flexibility Statement that
accompanied the Summary statement with the proposed rules gave ranges
of TCPA costs to each small business: $5,000 to $1,000,000 as the range
of initial capital cost; and $5,000 to $250,000 as the range of annual cost
of compliance. These figures were apprised from U.S. Census data to
define gross order of magnitude of costs. The figures were used to support
the proposition that no exemption would be provided small businesses
because the benefit that the proposed rules would provide to the environ
ment justified its economic impact on small businesses.

However, cost effectiveness was important to frame specific require
ments of the rule in meeting the Act's intent. For example, in dividing
the requirements for "risk assessment for specific pieces of equipment"
into hazard analysis and risk assessment, as presented in NJ.A.C.
7:3 J-3.9, probabilistic risk assessment methods were first considered.
Implementation of such methods was found to be costly and the intent
of the Act is met equally well by the rule's requirements on this element
of a risk management program at much lower cost. As another example,
possible exemptions are included in the rule (NJ.A.C. 7:31-2.19) for very
small facilities in meeting the requirements of subchapter 3 of the TePA
rules as another way of reducing costs.

While the costs to be incurred in developing and implementing the
ITCPA program are significant, the Department believes that as a result
of the implementation of effective RMP's at all EHS facilities in the State,
!the public will realize a significant reduction in the threat of potentially
catastrophic EHS releases, the main goal of the Act.
I COMMENT: The proposed rules contain onerous record keeping and
,reporting requirements and places an unreasonable burden upon business
land local government. The Department should reassess the administrative
!costs associated with the paper burden imposed which would result in

$ Per site/system
Average Range

One-time RMP/WP
Industrial
Water/wastewater

Annual TCPA Compliance
Industrial
Water/wastewater

$93,JOO
$38,600

$44,000
$16,100

$30,400-$1,194,000
$11,600-$54,300

$21,700-$596.200
$ 7,100 -$18,100

failure to meet the mandate of the law. The excruciating detail goes
beyond the intent of the Act and results in rigid and duplicative regulation
of facilities. This will create a tremendous amount of paperwork for those
affected and the Department, and will violate the paperwork reduction
act without benefit to industry or the public. The administrative modi
fications to the format of existing risk management plans will result in
an unnecessary burden to sections of the regulated sector, and could even
result in poorer compliance as a result of confusion between old and new
RMP's. Prudent facility operators should be granted greater flexibility
in the management of their activities. The minimum elements for a risk
management program assume a complex chemical operation. With some
of the reportable quantities being equivalent to perhaps one drum, much
of the program elements are irrelevant or overkill. Rather than developing
new rules or duplicating existing requirements, the Department should
acknowledge such existing regulations and standards as: Title III of the
Superfund Amendments and Reauthorization Act, 42 U.S.c. 1101 et seq.,
the Federal Emergency Planning and Community Right-to-Know Act of
J986, (SARA Title III); the Chemical Manufacturers Association Com
munity Awareness and Emergency Response programs; Occupational
Safety and Health Administration (OSHA) regulations; American Na
tional Standard Institute (ANSI) practices; and National Fire Protection
Association (NFPA) codes.

RESPONSE: The Department has streamlined the record keeping and
reporting requirements of the TCPA program in order to eJiminale un
necessary efforts on the part of facilities while ensuring that the Depart
ment has access to all the information necessary for a complete and
proper review of covered facilities. Such measures include the completion
of a checklist reporting system by the facility, a summary risk manage
ment program statement, which has now been revised to require less
information to be submitted to the Department, and the requirement to
submit to the Department only a catalog list of the documents held at
the facility. The documents on the catalog list need not be supplied to
the Department until requested, and except for those documents needed
to support consent agreements, administrative consent orders, and admin
istrative orders, the Department plans to inspect these documents outside
of the facility only in special circumstances. The Department believes that
the requirements of the rules are necessary to equitably determine which
facilities have acceptable RMP's, and that set requirements must be
established in order to equitably determine which facilities are being
operated prudently. While the State of New Jersey does not have a
paperwork reduction act and the Federal law, 44 U.S.c. 3501 et seq.,
does not apply to the states, the Department has attempted to minimize
the paperwork burden for both the regulated community and itself by
taking the measures noted above.

While the Department recognizes that some facilities may have effective
RMP's in formats which differ from that specified by the rules, the
Department has determined that the best means of ensuring compliance
by all facilities is to require that all RMP's cover the eight elements of
an RMP as set forth in the Act at N.J.S.A. 13:1K-21i. Although re
organization will be necessary on the part of some facilities, the result
overall will be more effective risk management by all facilities. Any
confusion resulting from the shift from an old to a new RMP should
be short lived and minimal, as any effective RMP is constantly under
going review and revision in order to be maintained current and effective.
EHS facility operators, while required to satisfy the requirements of the
rules, do retain significant flexibility in managing their facilities and their
RMP's. An example of the requirements of the proposed rules being
relaxed to grant registrants greater flexibility in managing their facilities
is the revision to NJ.A.C. 7:31-3.10(a) which eliminated the requirement
to establish an emergency response committee and instead leaves it up
to the registrant's management to develop and implement the required
emergency response program.

Regarding the reference to the reportable quantities of some EHS's
being equivalent to one drum, the Department has determined that the
registration quantities for each chemical on the expanded list does indeed
have the potential for a catastrophe. The method for making this de
termination is discussed in Section VII, subsection D of the Basis and
Background Document to the proposed rules. While each of the eight
elements of an RMP must be addressed for a facility with the registration
quantity of an EHS on board, even if no complex chemical operation
is entailed, the development and implementation of an acceptable RMP
at such a facility should be considerably less detailed and burdensome
than at a facility with a larger quantity of an EHS and a complex process.
The burden of compliance is obviously greater where the risks are greater.
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The rules do recognize existing standards and the Department wi1l
inspect facilities to verify that the applicable standards are being used
and met. A few examples of the standards incorporated into the rules
are National Fire Protection Association. American National Standard
Institute. and American Petroleum Institute standards. However. the
intent of some of the regulations mentioned in the comment is not the
same as that of the TePA. For example. OSHA is concerned with on
site employee injuries. whereas the TePA program is concerned with the
potential for off-site injuries and deaths in the surrounding population.
Both must be addressed. and the solution for one program may not be
an adequate solution for the other program's goals. SARA Title III does
not address many of the issues of the TePA nor does it require facilities
to have an effective risk management program. but it is a complementary
program to the TCPA. Finally, the Community Awareness and Emerg
ency Response program does not address a1l the aspects of an RMP. and
it is not a mandatory program.

COMMENT: The Act restricts the use of the information supplied to
the Department by an insurance carrier only to "its own employees or
agents to assist in enforcing the provisions of this act, or for use in a
civil or criminal proceeding. if so ordered by a court:' and further
mandates that the Department adopt by rule principles or guidelines and
procedures to govern the internal management of the information sup
plied to it by insurers pursuant to the Act. These guidelines must be
adopted to ensure that the information supplied is not subject to dis
closure to the general public. The Act also requires the Department to
have these provisions regarding confidential information in place prior
to receiving confidential information from registrants. The potential for
industrial espionage is enormous given the large amounts of information
that would be requested by the State, and the Department gave strong
assurances to industry that confidential information supplied to the De
partment by registrants would be treated as such. The proposed rules do
not mention how the Department will guarantee confidentiality. New
Jersey facilities will be at a competitive disadvantage with out-of-state
facilities which do not have to divulge this information. Without adequate
assurances of protection. registrants would have to choose between the
cost of losing trade secrets and the cost of relocating to another state.
The proposed rules should not be finalized until the regulated community
can access the impact of the program on their operations as affected by
the confidentiality provisions.

RESPONSE: The Department published its proposed rules concerning
confidentiality and privileged trade secrets under the TePA in the Febru
ary 16, 1988 New Jersey Register at 20 N.J.R. 350(a). In that proposal.
the Department also withdrew the insurance section initially proposed
as part of these rules and proposed a new insurance section. N.J.A.C.
7:31-2,15. The newly proposed N.J.A.C. 7:31-2.15(e) specifically provides
that the Department is authorized to disclose information obtained from
an insurance carrier only to its own employees or agents to assist in
enforcing the Act, or for use in civil or criminal proceedings. if so ordered
by a court. The confidentiality and trade secret rules. N .J.A.C. 7:31-5,
are designed to carry out the mandate of the Act by providing the
principles. guidelines. and procedures governing the internal management
of confidential information supplied by both registrants and insurers, and
thus ensures that such information is not inadvertently disclosed to the
public. As the confidentiality and trade secret rules provide for the protec
tion of both confidential information and privileged trade secret and
security information. New Jersey facilities will not be competitively disad
vantaged as to out-of-state facilities and should not be forced to consider
relocating to other states. Although the confidentiality and trade secret
rules are not being adopted at the same time as the TePA program rules,
the Department anticipates that the confidentiality and trade secret
provision will be adopted shortly. as the comment period closed on April
6. 1988. Also, the TCPA program rules do not become operative until
60 days after they are adopted. but the confidentiality and trade secret
rules will be effective upon publication. Thus, there should be little, if
any, gap between the two sets of rules. Fina1ly, as the comment period
for the confidentiality and trade secret provision was extended an extra
22 days. industry and the public had a sufficient amount of time to assess
the effect of the rules and to comment on it. Comments concerning
confidentiality and trade secrets will be responded to in the adoption
notice for the confidentiality rules. N.J .A.C. 7:31-5,

COMMENT: The information generated by the proposed rules should
be more accessible to the public. There are no provisions for public access
to information such as risk assessments. process chemistry. inventory.
standard operating procedures and site plans.

ADOPTIONS

RESPONSE: Generally, all public information. as defined by the New
Jersey Right to Know Act. N.J.S.A. 47:IA et seq.. collected by or orig
inated by the Department in connection with the Act or these rules will
be available to the public. However, information such as risk assessments.
process chemistry. standard operating procedures. and site plans may be
claimed by the registrant as constituting confidential information. and
therefore it may not be available to the general public. The TePA con
fidentiality and trade secret rules. N.J .A.C. 7:31-5, which provide the
details on how the Department will handle the confidential and trade
secret information, were proposed on February 16, 1988. in the New
Jersey Register at 20 NJ.R. 350(a). Proposed N.J.A.C. 7:31-5.5 sets forth
the criteria for the Department's determination of what constitutes con
fidential and privileged trade secret information. The public may request
a copy of any information in the Department's possession; however,
information properly claimed as confidential will be treated as such by
the Department. unless the Department determines it is not entitled to
such treatment. Of course. an edited version, the public copy, of any
confidential information provided to the Department will be available
to the public upon request. Comments regarding confidentiality and trade
secrets will be responded to in the adoption notice of the proposed
confidentiality rules. N.J.A.C. 7:31-5.

COMMENT: Documents such as engineering diagrams. process
chemistry. operating instructions. accident investigation reports, safety
procedures and emergency response procedures should remain at the site.
N J .A.C. 7:3l-2.6(e) should be reworded to allow for review of documents
at the Department under unusual circumstances only. There should be
strict rules governing confidentiality in this area because the public and
the media may construe unlikely scenarios as probable occurrences. In
addition. many accident scenarios addressed by a hazard analysis are
highly unlikely.

RESPONSE: Engineering drawings, process chemistry, and operating
instructions, etc., will generally be permitted to be maintained at the site,
except for those documents needed to support consent agreements, ad
ministrative consent orders and administrative orders. Additionally, the
Department is reserving the right to require that documents be submitted
to it when it deems it necessary to review or maintain them at the
Department's offices. Therefore. N.J.A.C. 7:31-2.6(e) has not been re
vised.

Registrants will. of course, have the opportunity to claim that infor
mation resulting from a hazard analysis is entitled to be treated as
confidential information, and the Department believes that confidential
and privileged trade secret information will be adequately protected by
proposed N.J.A.C. 7:31-5. Comments addressing confidentiality and
privileged trade secrets will be responsed to in the adoption notice for
the proposed confidentiality rules, N.J.A.C. 7:31-5.

COMMENT: One commenter submitted a detailed proposal which
listed those portions of the rules which required documentation to be
provided to the Department and indicated for each such requirement
whether it was appropriate for that documentation to be submitted to
the Department, to be maintained on site for review by the Department
or not to be maintained by the registrant at all. The majority of the
information submitted pursuant to the proposed rules is certain to contain
confidential business information. Is the State going to be in a position
to provide hundreds of file drawers with locks for the monumental
quantity of documents they are going to receive? In considering which
documents are to be submitted and which documents are to be maintained
on site available for review by the Department at any time, one must
balance the State's desire for possession of confidential and proprietary
information versus the potential severe economic liability to the regis
trant. The reports of safety reviews, hazard analyses, and risk assessments
which are required to be submitted should instead be maintained at the
site. Though it is not specifically requested to be submitted to the Depart
ment, all information required by proposed NJ.A.C. 7:31-3.3 through
3.10 regarding the risk management program should be maintained at
the site.

Finally. concern was expressed that hazard analyses and risk
assessments in particular are confidential and proprietary information.
and that such sensitive information should not be deposited in the Depart
ment's files.

RESPONSE: The Department is retaining the right to have confiden
tial information submitted to its office for review; however, except for
those documents needed to support consent agreements. administrative
consent orders and administrative orders. in most cases it is anticipated
that the information will not be submitted to the Department but rather
will be permitted to be retained on site for review during inspections.
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It is not the intent of the Department to require burdensome amounts
of paperwork to be submitted and stored at its offices. The Department
has reviewed the documentation requirements of the proposed rules in
view of this comment and has determined that, although the times of
submission or availability may have changed, all the required documents
are needed by the Department to effectively implement and carry out the
Act and the TCPA program.

The Department is also aware of the sensitivity of the documents to
be submitted and has proposed procedures to maintain confidentiality,
including locked cabinets, secured computer data, and an authorized
records custodian, in the proposed confidentiality rules, NJ.A.C. 7:31-5,
which appeared in the February 16, 1988 New Jersey Register at 20 N J .R.
350(a). Comments concerning confidentiality will be responded to in the
adoption notice for proposed N.J.A.C. 7:31-5.

COMMENT: The Department should develop either a single Generic
Risk Management Program or, in the alternative, models of an RMP
for a simple and a complex process before promulgating these rules. It
seems senseless for thousands of companies to develop thousands of
RMP's when the Department could produce one or two that would be
the models for most of the users of hazardous products. The money for
such a generic RMP should come from the Department's budget. Further,
RMP guidance and training should be provided by the Department to
those registrants who require it.

RESPONSE: The Department does not believe it is either necessary
or possible to create a model RMP that will fit all or even most facilities.
Rather than developing a general model which may be suitable for only
a few facilities, the Department has specified in NJ.A.C. 7:31-3 the
elements of a risk management program that must be implemented at
every affected site. In all cases, site-specific development of the risk
management program must be performed by the registrant for the pro
gram to be effective. Furthermore, management's full support for the
development and implementation of an effective risk management pro
gram is necessary to ensure the success of the TCPA program and the
attainment of its overall goal of risk reduction. This necessary commit
ment to ongoing risk reduction is more likely to exist if management has
played a major role in developing its own RMP.

In cases where similar operations and processes exist, such as in water
and wastewater treatment facilities, when requested the Department has
and will review and comment on generic risk management programs for
groups of registrants. However, it is the responsibility of each registrant
to develop its own risk management program for its particular site or
facility from the generic RMP. The Department is planning to participate
in several seminars providing instruction on compliance with the TCPA
program. Notice of the times, dates and places of these seminars will be
published by the sponsors. providing all registrants the opportunity to
attend.

COMMENT: In view of the impact of the proposed rules on local
government facilities, it should be rethought or streamlined until adequate
funding or other funding sources are provided to local governments.
Pushing the responsibility for implementing and funding the program on
local government is unconscionable. Water purveyors and their customers
should not be asked to pay for State-mandated services.

RESPONSE: The Legislature in enacting the TCPA required that the
owner or operator of each facility in the State that handles, uses, manufac
tures, stores, or has the capability to generate one or more of the EHS's
in at least the registration quantity must comply with the requirements
of the Act, and authorized the Department to charge and collect fees from
facility owners in accordance with a schedule which reflects the cost of
reviewing individual facilities and enables the Department to administer
the program on a self-supporting basis. As no exemption from compliance
or fees was provided or authorized for local government facilities. they
are included within the program and must comply with the Act and the
rules.

COMMENT: In actual incidents, the local fire department and emerg
ency response team are first to arrive and an enormous financial strain
will result unless the Department is willing to reimburse local munici
palities for investigative costs.

RESPONSE: The rules impose requirements on facilities that handle
EHS's, not upon local agencies. The Department does not expect the
workload for these local agencies to change as a result of these rules,
as local fire departments and emergency response teams responded to
these types of emergencies prior to the implementation of the TCPA
program. Also, the Act does not provide authority for the Department
to reimburse local municipalities for either their investigative or emerg
ency response costs.

ENVIRONMENTAL PROTECTION

COMMENT: Clarification was requested on whether facilities which
only transport or store an EHS in quantities above the registration
quantity are subject to the proposed rules. One commenter urged the
Department to consider including trucks and trains in the proposed rules,
while another commenter stated that if they are subject to the rules. the
distributor or transportation company that transports EHS's should only
have to register, but should be relieved from developing an RMP. Also,
nothing in the proposed rules takes distributors of chlorine cylinders into
consideration, and such facilities would not be able to determine precisely
the contents of or quantity in the shipping containers.

RESPONSE: The rules do not apply to situations where the EHS is
only being transported by road, air, water or rail while under the jurisdic
tion of the Department of Transportation rules. Once on a site, the
proposed rules will apply to the owner or operator of the site which
handles, uses, or stores the EHS. Thus, a distributor or transportation
company that only transports an EHS does not have to register or develop
an RMP; however, if such a company engages in the storage of an EHS,
however temporary, or in the loading and unloading of EHS's in amounts
greater than the registration quantity at its facility, it will be subject to
the RMP provisions of the rules as described above. The contents and
quantity of a storage drum, container, or cylinder should be known
through the use of a bill of lading, transport slip, hazardous waste
manifest, or a similar type of tracking system. These tracking systems
are designed to ensure that the operator of the facility will know· what
is being stored or handled on their premises.

COMMENT: Regarding the fee for the fiscal year ending June 30,
1988, without benefit of the proposed rules prior to the imposition of
the fee, the commenters stated they were precluded from altering plant
operations to remove the hazard and avoid the fee.

RESPONSE: N.J.A.C. 7:31-2.16(b) has been revised to provide that
each registrant with an EHS listed in Part I of Table I ofN.J.A.C. 7:31-2.3
is required to submit a fee within 60 days after the effective date of this
chapter. [n addition, the fee is now assessed on a calendar year, rather
than a fiscal year, basis with the fee for calendar year 1988 being approx
imately 60 percent of the amount computed in accordance with N.J.A.C.
7:31-2.16. The basis for the annual fee was changed from a fiscal year
to a calendar year basis and the fee for calendar year 1988 was prorated
because of the unexpected delay in the adoption of the rules and to
provide for equitable billing of both Part [ and" EHS facilities.

N.J.A.C. 7:31-2.5(e) provides that a registrant shall submit an updated
registration form within 30 days after a change which makes the EHS
facility's registration form incorrect. The Department is not charging
retroactive fees. Registrants of Part I EHS facilities have known since
the rules were proposed that the fees are based on the EHS inventory,
and have therefore had the opportunity to reduce their inventories and
thus reduce or avoid completely the annual fee. The Department has
mailed the revised registration form, which was published with the De
partment's confidentiality proposal in the February 16, 1988 New Jersey
Register at 20 N.J.R. 350(a), to all Part [ EHS registrants. If the revised
registration form indicates a quantity of an EHS which is less than the
registration quantity and was submitted prior to May 13, 1988, the
registrant will not be obligated to pay the indicated fee or be subject to
the rules.

N.J .A.C. 7:31-2.5(a) provides that facilities which have Part II EHS's
shall register within 90 days after the effective date of the rules. However,
if before this date the owner or operator has changed its operations in
such a way that it no longer handles a Part II EHS in an amount greater
than or equal to the registration quantity, it is neither required to register
nor pay the fee. For those owners and operators of facilities required
to register and pay a fee, the fee shall be calculated based on the inventory
reported to section D of the registrant's registration form on file with
the Department as of the previous December Ist. A new paragraph has
been added to N.J.A.C. 7:31-2.16(g) to clarify this procedure.

COMMENT: The Department should establish an advisory council as
a means for providing good technical counsel on sound engineering
practices. The council, comprised of technical experts, would create a
formal process for technical input, would expedite the program and would
monitor program implementation.

RESPONSE: The Department agrees that technical input is necessary
for determining sound engineering practices. The procedures in the rules
provide the registrant ample opportunity both to seek technical input and
to provide it to the Department. The Act itself contains no provisions
regarding an advisory council responsible for the duties listed in this
comment. Implementation of the program, as indicated by the Act, is
the responsibility of the Department and the Department's staff has
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sufficient expertise to effectively implement the TCPA program. The
Department, of course, welcomes and will consider technical and other
input which would improve the TCPA program.

GENERAL: WATER/WASTEWATER TREATMENT PLAN
FACILITIES

COMMENT: The Act and proposed rules encourage an unsafe prac
tice to be adopted by New Jersey municipal water and wastewater treat
ment facilities. These facilities could reduce their inventory to a 350 pound
canister of chlorine in order to fall below the registration quantity. This
would not increase the costs of using chlorine, but would probably
increase the risk of injury to operators because of changing canisters more
often and there would be more risk of motor vehicle accidents. Also, since
the Act was passed a trend has developed in which those installations
which were small users, perhaps having ten 150 pound cylinders on hand,
are now ordering three 150 pound cylinders in order to avoid paying the
TCPA fee. A distributor of chlorine can no longer afford the freight cost
associated with smaller, more frequent deliveries and will be forced to
renege on many municipal contracts. As a rule established from ex
perience and past practice, local health departments have recommended
to treatment facilities that they maintain a 30 day working inventory of
disinfection chlorine on hand for immediate response to insure the avail
ability of chlorine in case of any public health emergency or industry
short-fall of supply. Therefore, it is recommended that disinfection
chlorine be exempt from the 500 pound inventory.

RESPONSE: While the rules do not require an operator to reduce its
EHS inventory to an amount below the registration quantity, the Depart
ment recognizes that the rules could encourage this practice. Of course,
no prudent person would take an action which would increase overall
risk. Although smaller size chlorine cylinders do increase the frequency
of piping manipulations and cylinder handling, reducing the chlorine
inventory on-site does decrease the potential for off-site consequences.
Therefore, an overall reduced risk is expected. In the case of some small
users, greater than necessary inventories may have been carried. Where
local health departments recommend greater inventories than the regis
tration quantity and the inventory is stored in small cylinders, an exemp
tion from the requirements of N.J .A.C. 7:3 I-3 may be available under
the non-contiguous equipment conditions specified in N.J.A.C. 7:31-2.21
(now N.J .A.C. 7:31-2.19). Any contractual difficulties arising between a
distributor and its customers regarding delivery schedules is the responsi
bility of those parties. In as much as the Act, at NJ.S.A. 13:IK-22,
specifies that chlorine in a quantity of 500 pounds or more is an EHS,
the Department has no authority to exempt it from the requirements of
the TCPA program.

COMMENT: As a result of the proposed rules, large users, who are
usually better prepared in safety and emergency response areas than small
users, will be penalized by the proposed fees. which are higher for large
users.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is designed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expense for the Department to complete the required tasks. The Depart
ment reviewed several methods on which to base fees for a self-supporting
program including one based on distribution of the cost of the program
by imposing a Oat fee on each registrant and one based directly on the
quantity of an EHS associated with each registrant. From this review,
the Department concluded that a combination fee based on both the
number of registrants and the quantity of EHS at each site would dis
tribute the cost of implementing the TCPA program most fairly. The base
fee distributes the cost among registrants and reflects that some minimum
number of hours of effort will be required to review every site for the
tasks identified. The fee based on the EHS inventory distributes the cost
of implementing the program according to the quantity of EHS on-site.
Roughly, for a given EHS, the greater the EHS inventory at a site, the
greater the magnitude of the hazard at the site. And, generally, the
Department expects to devote more time and effort to those facilities
which pose the greater potential risk. Therefore, the Department believes
that the fee schedule is fair and equitable for all sizes and types of EHS
facilities.

COMMENT: In reviewing the Basis and Background Document, one
could conlcude that the reportable stored volume should be a "single
point source" in the event of a release. Storage in individual cylinders
does not seem to fit, since a highly unlikely event would have to occur
to cause all cylinders to release simultaneously, particularly if the
cylinders are not located in the same area.

ENVIRONMENTAL PROTECTION

RESPONSE: Although the determination of the registration quantity
for each EHS on Part II of Table 1of N.J.A.c. 7:31-2.3 is based on either
a single point source or a single area source, whichever constitutes the
most likely release event, the requirement for registration of a site's entire
EHS inventory is based on the definitions of "EHS" and "site." An
"EHS" is defined in part as " ... any substance or chemical compound
in sufficient quantities at a single site ...", and "site" is defined as "the
entire plot of contiguous land upon which the registrant operates or
locates one or more facilities." The Act itself provides the definition of
EHS. Therefore, the entire inventory quantity must be reported. How
ever, it is recognized that unconnected cylinders constitute a lower risk.
For this reason, NJ.A.C. 7:31-2.21 (now N.J.A.C. 7:31-2.19) provides
an exemption from the requirements of N.J .A.C. 7:3/-3 for non-con
tiguous EHS equipment under certain conditions.

COMMENT: Does the Act or the proposed rules require the contain
ment or covering of an outdoor chlorine storage area?

RESPONSE: Neither the Act nor the proposed rules directly require
physical changes in the design of a facility as mentioned in the comment.
However, such measures may be required if they are identified as neces
sary risk reduction measures as the result of a hazard analysis or risk
assessment, as described in N.J.A.C. 7:31-3.9.

COMMENT: The economic impact on water and wastewater treat
ment systems is grossly underestimated. It seems likely that the implemen
tation of the rules for two general waterworks companies will be,in the
vicinity of $100,000. If internal costs of $25,000 and consulting fees of
$100,000 assumed, the cost of water for one of these companies would
increase by nearly $63,000 per year, assuming a five year amortization.
The continued annual cost of compliance would increase the cost of water
by an estimated $9,000 per year for a combined increase of $72,000. This
increase would be necessary even for a company that already stores its
chlorine in such a way that any release would be less than the registration
quantity. It is necessary to weigh the proposition of rules which will not
prevent all releases with the amount of protection actually provided by
their implementation and their associated costs. Also, the staffing re
quired to develop and implement an RMP and to comply with the other
requirements for medium to large utilities is underestimated and needs
to be re-evaluated.

RESPONSE: The Department estimates that the cost of TCPA com
pliance for smaller waterworks companies with the simplest chlorination
facilities possible could result in one time and annual costs as low as the
following:

One time RMP revision cost $11,600
Annual compliance cost $ 7,100

Thus, the two general waterworks companies referred to are expected
to experience an initial one time cost of $23,200 including staffing, rather
than $125,000, for internal and consulting costs if they either already have
an acceptable RMP or participate in a chlorine user group subscribing
to a generic RMP. Water/wasterwater registrants with no risk manage
ment program will, of course, experience higher costs on the average than
those with an RMP because of the greater effort required on the part
of the independent consultant.

The significance of the annual cost for the first five years when the
initial one time cost is amortized over that time period will depend on
the number of customers to whom the total cost would be distributed
assuming cost pass along. The increase in per customer annual cost i~
some $6.00 for the waterworks with 1,500 customers and some 35 cents
for waterworks with 25,000 customers. These costs will be 25 percent
lower after the amortization period.

COMMENT: Proposed N.J.A.C. 7:31-2.160) and (I) refer to a water
treatment system and wastewater treatment system. The commenter's
township has both. Will the fee be applied to each system?

RESPONSE: N.J.A.C. 7:3 1-2.16(j) and (I) require that each registrant
of a water treatment system and a wastewater treatment system pay a
base fee and an inventory derived fee. Therefore, a separate fee must be
paid for each system, and this fee would cover all the sites included within
each system. The Department has clarified N.J.A.C. 7:31-2.160) by add
ing the words "per system" after "$4,000."

COMMENT: If there are five separate water systems not physically
connected, but all operated and supplied by the same company, would
the base fee be $4,000 total or $4,000 for each system?

RESPONSE: In accordance with NJ.A.C. 7:31-2.160), a separate fee
is required for each water treatment system and each wastewater treat
ment system. Therefore, a company which operates five separate systems
would be required to pay five separate fees. The Department has clarified
N.J .A.C. 7:31-2.16(j) by adding the words "per system" after "$4,000."
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COMMENT: The base fee of $4,000 proposed in N.J.A.C. 7:31-2.16(j)
is excessive for water and wastewater treatment systems. On what basis
has the $4,000 annual fee for water and wastewater treatment systems
been determined fair? Treatment facilities and suppliers will be assessed
the same fee and the suppliers fee, most likely, will be passed on to the
treatment plant through higher chlorine costs. In a number of cases, the
fee will amount to more than the annual cost of chlorine. The fee is
arbitrary, and its only basis is funding the Department's operation. The
fee should be on a sliding scale; it is presently a burden for small systems
which will be subsidizing the TCPA program for major chemical and
manufacturing companies. The Department will spend much less time on
facilities with only one EHS as opposed to major chemical and manufac
turing facilities. There are situations where the proposed rule and fees
are excessive considering the nature of the probable exposure to hazard
and the quantities involved.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is developed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expenses for the Department to complete the required tasks. The Depart
ment reviewed methods on which to base fees for a self-supporting pro
gram including one based on distribution of the cost of the program
across the number of registrants and one based on distribution of the
cost across the quantity of EHS associated with each registrant. From
this review, the Department concluded that a combination fee based on
the number of registrants and the quantity of EHS at each site would
distribute the cost of implementing the TCPA program most fairly and
equitably. The base fee distributes the cost among registrants and reflects
that some minimum number of hours of effort will be required to review
every site for the tasks identified. The fee based on the EHS inventory
distributes the cost of implementing the program according to the quanti
ty of EHS on-site. Roughly, the greater the EHS inventory at a site, the
greater the magnitude of the hazard at the site. Fees are discussed in
Section VIII, subsection P of the Basis and Background Document. Based
on the Department's estimates of the hours required to implement the
program, conduct the RMP reviews, develop and execute work plans,
review annual reports and conduct inspections, as indicated in Tables
VIII-4, 5, 6, 7, and 8 in the Basis and Background Documents, the base
fee of $4,000 for each water and wastewater treatment system is equitable
and reasonably reflects the Department's effort required to review each
individual system. A comparison of the Department's estimated effort
for the chemical facilities versus water and wastewater treatment systems
indicates that the overall workloads are comparable and in line with the
anticipated fees contributed by each. The method of fee distribution will
result in industrial, wastewater and potable water registrants respectively
contributing approximately 42 percent, 33 percent and 25 percent of the
fees collected. Although the base fee may exceed the annual cost of
chlorine for some water and wastewater treatment systems, the method
of determining the fees is considered reasonable and fair, and the base
fee is not excessive in view of the effort required to review each site.

Finally, the Act specified that chlorine in a quantity of 500 pounds
or more is an EHS and listed the right elements of an RMP which are
included in the rules. If a water or wastewater treatment system handles,
uses, or stores chlorine in an amount equal to or greater than the regis
tration quantity, it must satisfy the requirements of the rules, unless it
meets the conditions of one of the exemptions provided in NJ.A.C.
7:31-2.21 (now NJ.A.C. 7:31-2.19).

COMMENT: Is the inventory derived fee proposed in NJ.A.C.
7:31-2.16(1) based on the inventory present on the day one's check is
signed or the average annual inventory? Also, if a facility's chlorine
inventory decreases monthly due to use, will its decreasing inventory
affect the registration quantity?

RESPONSE: The inventory derived fee in NJ.A.C. 7:31-2.16(1) is
based on the site's anticipated maximum inventory at any given time
during the year. This method of calculating the fee should encourage
facilities to reduce their EHS inventories to the minimum necessary for
efficient operation, and thus reduce the overall risk. The facility must
register with the Department and will be subject to the requirements of
the rules if at anyone time the on-site inventory eqLlals or is greater than
the minimum registration quantity. Therefore, the fact that the inventory
does not exceed the registration quantity at all times does not in any way
relax the requirements of the rules.

COMMENTS: In the case of water and wastewater treatment facilities,
even though more than the registration quantities are stored in one
location, no event would result in the release of more than 300 pounds
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at anyone time. The cylinders are typically used with a vacuum delivery
system which reduces system leaks and has proven extremely reliable. The
proposed rule should either exclude these facilities completely by provid
ing an exemption or recognize and moderate the extent of the require
ments for an RMP for those installations that are marginally above the
minimum reportable quantity and neither manufacture nor process the
EHS.

It is reasonable for these facilities to register, be subject to inspections
and perhaps pay a $500 annual inspection fee, but implementation of the
full program pursuant to NJ.A.C. 7:31-3 is not reasonable.

RESPONSE: The Department recognizes that chlorine cylinders at
water and wastewater treatment systems mayor may not be connected,
and that where they are not connected, a release of the registration
quantity is less likely.

However, the recommended registration and safety inspection option
is not satisfactory because the Act requires each owner or operator of
a site with the registration quantity of chlorine to have a risk management
program. The rules do provide an exemption from the risk management
program requirements for small EHS containers such as 150 pound
cylinders of chlorine provided the non-contiguous EHS equipment con
ditions listed in N.J.A.C. 7:31-2.21 (now NJ.A.C. 7:31-2.19) are met.
Therefore, systems with 150 pound cylinders of chlorine must register and
pay the base fee if their entire inventory is equal to or greater than the
registration quantity, but exempt equipment would not be subject to the
risk management program requirements of N J .A.C. 7:31-3. All registered
facilities must pay a fee computed in accordance with N.J.A.C.
7:31-2.16(j) and (k) which is designed to reflect the costs of the Depart
ment's review of individual facilities while permitting the Department to
operate the TCPA program on a self-supporting basis, as mandated by
the Act. During program implementation, no provision exists for a re
duced fee even if equipment meets one of the non-contiguous exemption
conditions provided in N.J .A.C. 7:31-2.21 (now N J .A.C. 7:31-2.19), as
the Department must still review the registrant's summary risk manage
ment program statement, dispersion and consequence analysis, and/or
annual report and conduct an annual inspection, etc.

COMMENT: The Department has not balanced the need to protect
the environment against the economic impact of the rules; that is, it
applies the rules appropriate for large manufacturers to small operations
with only a minimum of EHS present.

RESPONSE: A major goal of the Legislature in enacting the TCPA
was to ensure that any facility having at least the registration quantity
of an EHS would have an effective RMP which addresses the eight
elements included in the definition of "RMP." The Department was
directed by the Act to expand the list of EHS's and to determine an
appropriate registration quantity for each new EHS. All of the regis
tration quantities listed have the potential to cause a catastrophe and,
therefore, each facility handling them is required to have a risk manage
ment program, unless it is exempt LInder N.J.A.C. 7:31-2.21 (now
NJ.A.C. 7:31-2.19). The Department does not believe that the TCPA
program places an undue economic burden on small EHS facilities, as
various parts of the RMP will not be as detailed or difficult to implement
for those facilities which have only small quantities of an EHS or rela ..
tively simple processing procedures. The Department has indeed balanced
the threat of potentially catastrophic circumstances posed by small EHS
facilities against the economic impact of the rules on those businesses,
and has determined that an exemption for such facilities, other than the
one provided for non-contiguous equipment in NJ.A.C. 7:31-2.21 (now
N.J .A.C. 7:31-2.19), is not appropriate.

COMMENT: A commenter stated that its wastewater treatment fa
cility was designed under criteria established by the New Jersey Depart
ment of Environmental Protection. The construction was inspected by
the Department. It is given a permit to operate the facility and is inspected
annually by the Department to insure conformance with the requirements
of the permit. There is no significant impact to be gained by requiring
already regulated treatment facilities to be subject to this further adminis
trative burden.

RESPONSE: Although the comment does not specify which rules it
is referring to, it is apparently the Sewer System and Wastewater Treat
ment Plants rules and the New Jersey Pollution Discharge Elimination
System rules, N J .A.C. 7:9-1 and 14A-I, respectively, which primarily
address the discharge of pollutants in surface and ground water. The
TCPA rules address prevention of off-site toxic catastrophes. These are
two entirely different areas with different goals, and the requirement
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concerning the prevention of the discharge of pollutants into the State's
surface and ground water clearly do not address the concerns of the
Legislature in enacting the TCPA.

COMMENT: Clarification is requested on what constitutes a water
system as used in NJ.A,C. 7:31-2.16, as compared to a site.

RESPONSE: The definition of a "site" is given in NJ.A.C. 7:31-1.5
as "the entire plot of contiguous land upon which the registrant operates
or locates one or more facilities". The definition of water treatment
system includes any collection, treatment, storage and distribution facili
ties under control of the operator of such system and used primarily in
connection with such system. A comparison of N J .A,C. 7:31-2.16(j),
which requires that a registrant of a water treatment system shall pay
a base fee of $4,000, with NJ.A.C. 7:31-2.16(k), which requires that all
other registrants not included in (j) shall pay a base fee of 54.000 per
site, indicates that a water treatment system may consist of more than
one site. Therefore. the various facilities included in the definition of
water treatment system do not have to be located on the same site to
be covered by the same fee, as long as they are under the control of the
operator of the system and are used primarily in connection with the
system. Thus, it is possible for a water treatment system to have several
facilities located at different sites and still be subject to only one annual
fee for the entire system.

COMMENT: A commenter stated that its wastewater treatment fa
cility has a safety program that includes chlorine handling procedures.
Can its safety program be submitted as its risk management program for
the purpose of complying with proposed NJ.A.C. 7:31-2 and 3?

RESPONSE: A risk management program as defined by the Act in
cludes safety reviews, standard operating procedures, preventive mainten
ance, operator training, accident investigation. risk assessment for specific
pieces of equipment or operating alternatives, emergency response and
audit procedures. While a safety program can be submitted by a registrant
as its risk management program, it must include all of the eight elements
and they must meet the minimum requirements ofNJ.A,C. 7:31-3 before
being approved by the Department.

COMMENT: The registration quantity of chlorine as proposed in
NJ.A.C. 7:31-2.3 should be raised to at least 2,000 pounds. If that is
not possible, the facilities affected by the rules should be phased in so
that those having a registration quantity between 2,000 and 5,000 pounds
are first affected. Then at a later time, the limit could be reduced to 500
pounds.

RESPONSE: The registration quantity for chlorine was included in the
Act, at NJ.S.A. 13:IK-22a, and is not subject to change by the rulemak
ing process. As the Department is adequately staffed to review and
approve the RMP's of all Part I EHS facilities, it is not necessary to phase
in these facilities based on EHS quantities greater than that established
as the minimum registration quantities for such EHS's in the Act.
SUBCHAPTER 1. GENERAL PROVISIONS

COMMENT: In the proposed N.J.A.C. 7:31-I.I.(b), the words "gener
ate, store, or handle" should replace "handle, use, manufacture, store,
or have the capability to generate" in order to be consistent with the
wording in the Act.

RESPONSE: The activity descriptions "use, manufacture, store or
have the capability to generate" are derived directly from the definition
of extraordinarily hazardous substance found in the Act, at NJ.S.A.
13:K-21e. The activity description "handle" was added because it appears
in other sections of the Act as an included activity description. The
grouping of activity descriptions suggested by the comment, "generate,
store or handle," also appears in the Act at NJ.S.A. 13: IK-22b and d,
but was expanded upon to include all of the on-site activities involving
EHSs that must be included in an effective program for the prevention
of toxic catastrophes.

COMMENT: The proposed NJ.A,C. 7:31-I.2(a) should be expanded
to include some degree of flexibility on a case-by-case basis by the Depart
ment for facility owners or operators to meet the variety of TCPA
requirements.

RESPONSE: N J .A.C. 7:31-I.2(a), which provides that the rules shall
be liberally construed to permit the Department to discharge its statutory
functions, does not permit the Department to apply the rules differently
to different registrants on a case-by-case basis. Such flexibility would
undermine the intent of the statute and subject the Department to charges
of favoritism, bias, and unequal treatment. Therefore, no change has been
made to this section.

However, some flexibility in meeting the requirements of the rules is
provided by NJ.A.C. 7:31-2.21 (now N.J,A.C. 7:31-2.19) and NJ.A.C.
7:31-3.9, which provide exemptions from the RMP requirement and from
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the quantitative risk assessment requirement, respectively, when the stated
conditions are met, or the potential release amount is below the specified
quantity. Basically, these two provisions relax particular requirements of
the rules where the level of risk is determined to be low.

COMMENT: A critical point in the proposed rules which is unclear,
and likely to cause confusion, stems from the TCPA definitions, proposed
in NJ.A.C. 7:31-1.5, and regards the requirement to report any EHS
stored at a "single site". This "single site" concept should be clarified
to read "single storage facility", since it is possible to store these EHS's
in small containers and in numerous sites in the facility.

RESPONSE: A comparison of the definitions of "facility" and "site"
found in N.J .A.C. 7:31-1.5 eliminates any confusion regarding the report
ing requirements for an EHS stored at a single site. "Facility" means
a building, equipment, and contiguous area; and "site" is defined as the
entire plot of contiguous land upon which the registrant operates or
locates one or more facilities. The registration quantity which triggers
the requirements of the Act and these rules is site specific, rather than
facility specific. Therefore, two or more facilities located on the same site,
each with less than the registration quantity of an EHS, will nonetheless
be subject to the requirements of the Act and the rules if the total quantity
of the EHS on the site exceeds the specified registration quantity for that
EHS.

COMMENT: Proposed NJ.A.C. 7:31-1.2 should be deleted.
RESPONSE: N J .A.C. 7:31-I.2(a), which provides that the rules shall

be liberally construed to permit the Department to discharge its statutory
function, was included to indicate that the Department will interpret the
rules liberally in order to achieve the broad goals of the Act, and will
therefore not be deleted.

COMMENT: The definition of "abnormal condition" as proposed in
N.1.A.C. 7:31-1.5 should include a concept of a range of operating
criteria.

RESPONSE: The Department agrees that "normal" may be defined
by a range of values rather than one fixed value for each parameter, and
has amended the definition of "abnormal condition" accordingly,

COMMENT: In the proposed definition of "Commissioner" delete
"or the person delegated to act on his behalf".

RESPONSE: A program as comprehensive as the TCPA program
requires delegation of the Commissioner's decision making powers to
other Department employees in order to implement the program effective
ly. As authorized by NJ.S.A. 13:IB-4, "Delegation of powers by the
commissioner", the Commissioner may delegate to subordinate officers
or employees in the Department such of his powers as may be desirable,
to be exercised under his supervision and direction. Therefore, no change
has been made.

COMMENT: The proposed definition of "consequence analysis"
should be amended to identify which toxicological based criteria are to
be used.

RESPONSE: The toxicological based criteria which the Department
recommends be used in performing a consequence analysis is the Acute
Toxicity Concentration (ATC). ATC is a means of measuring the toxicity
of a substance and is one of the key criteria used by the Department
in determining which substances were to be added to the EHS list. In
defining the ATC of a substance, the Department reviews the following
inhalation toxicity data: Immediately Dangerous to Life and Health
(IDLH), Lowest Lethal Concentration (LCw ), one tenth of the median
Lethal Concentration (LCSOIIO), Threshold Limit Value (TLV) and Short
Term Exposure Limit (STEL). These inhalation toxicity data (and the
Department's method of reviewing them to determine the ATC of a
substance) are explained in Section VII, subsection C2 of the Basis and
Background Document. Basically, the data from IDLH, LCw and
LCSO;IO are reviewed to determine whether death or permanent disability
actually occurred, and by what physiological mechanism. The lowest,
confirmed, documented data is chosen as the ATC which is then com
pared to the TLV and STEL. The ATC must be greater than TLV or
STEL, since these data represent concentrations at which no adverse
health effects should occur. The ATC for each of the EHS's on the
Department's expanded list is provided in Table VIl-2 of the Basis and
Background Document. The definition of "consequence analysis" has
been clarified accordingly, and the definition of "Acute Toxicity Concen
tration" (ATe) has been included in NJ.A.C. 7:31-1.5.

COMMENT: The definition of "criteria for design and operation" as
proposed in NJ.A.C. 7:31-1.5 should include a reference to United States
or domestic codes. The New Jersey Chemical Industry does not have an
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opportunity to comment on or provide input to foreign codes and stan
dards, and therefore, should not be required to comply with such codes
and standards.

RESPONSE: A consensus standard adopted as a criteria for design
and operation by a New Jersey establishment would be one on which
the registrant or industry would have had an opportunity to comment.
The definition affords the registrant the opportunity to voluntarily adopt
additional foreign technology and practices when the domestic codes need
to be supplemented. Foreign codes and consensus standards may contain
technology and practices not included in domestic codes which a regis
trant may use to supplement his own criteria for design and operation.
Therefore, no change has been made.

COMMENT: The term "consensus" should be deleted from the
proposed definition of criteria for design and operation because it is so
vague that it creates more uncertainty than guidance. It is not clear what
group or groups the consensus is to be among.

RESPONSE: The term "consensus" in this context refers to national
organizations which publish standard engineering practices. The process
of developing standards generally includes peer review and consideration
of public comment to produce standards which reflect agreement among
participants with diverse interests and expertise. Therefore, the proposed
definition of "criteria for design and operation" has not been changed:
however, for clarification purposes a definition of "consensus standard"
has been added to N.J.A.C. 7:31-1.5.

COMMENT: The Department cannot require industry to meet the
dispersion modeling requirements because no existing model will do all
the items listed in the proposed definition of dispersion analysis. The
Department should either recommend a model which will accomplish the
listed items or else revise the rules to reflect what is attainable.

RESPONSE: The Department agrees that no single existing model will
do all the items listed in the proposed definition of "dispersion analysis".
However, the Department intends that the model used shall wherever
possible take the items listed into account, so that the dispersion analysis
will be of value in determining the consequence of the release and the
likelihood of a particular consequence at some level of usefulness in order
to determine the elements that shall be incorporated into a risk reduction
plan. The Department believes that adequate models do exist which can
meet the proposed dispersion analysis requirements if the factors included
in the definition are taken into consideration by the model. The addition
of "the release scenario" to the model requirements is intended to clarify
that the actual parameters of a release are to be used in the model.

COMMENT: In the definition of "dispersion analysis", replace the
phrase "models acceptable to the Department" with "appropriate
model". The Department's rule on dispersion analysis does not address
topographical, geographical, and geological properties and only partially
addresses physical and chemical properties.

RESPONSE: The phrase "acceptable to the Department" will not be
changed as the Department believes that it should determine whether a
particular model can be used for a particular site; that is, whether that
model will satisfy the definition of "dispersion analysis" in that particular
instance. This will prevent risk assessments from being invalidated be
cause the dispersion modeling was unacceptable to the Department.

In Section VII subsection D, of the Basis and Background Document
to the proposed rules, the Department indicated that the model used to
determine the registration quantity was the only type that could generally
be used to determine the registration quantities. This model does not take
into account such factors as topographical, geographical, and geological
properties of a site. The Department neither intends nor expects this
model to be used a t all specific EHS si tes. Therefore, in some cases when
this model is used, it may be necessary to take factors such as topography,
geography, or geology into account in order to accurately estimate the
dispersion of an EHS.

COMMENT: The Department should leave the dispersion model
vague because the behavior of chemicals is still hard to predict. Error
monitoring and fence line monitoring together with modeling might be
a better method.

RESPONSE: The Department believes that reasonable estimates can
be made with the dispersion models currently available, and that other
methods for predicting dispersion such as error monitoring or fence line
monitoring should not be used for this purpose. However, error monitor
ing and fence line monitoring may be appropriate for use in other aspects
of an RMP. The Department also does not intend to make the definition
of "dispersion analysis" vague, as this would make it more difficult for
the Department to determine if a particular dispersion analysis at a site
was acceptable.

ENVIRONMENTAL PROTECTION

COMMENT: Please clarify what is meant by an "indirect release" as
used in the proposed definition of "EHS accident". This term should be
deleted from the definition.

RESPONSE: The Department has clarified the definition of "EHS
accident" by changing the reference to "indirect release" to refer to an
incident which results directly or indirectly in an EHS release. An example
of an incident which could indirectly result in an EHS release is an
explosion in an adjacent non-EHS facility.

COMMENT: An "EHS accident" is defined in proposed N.J.A.C.
7:31-1.5 as an incident that results in a direct or indirect EHS release.
A great deal of information is lost if incidents that could potentially lead
to an EHS release are not investigated (for example, runaway reactions
that are contained). Perhaps "accident" should be redefined as an "inci
dent" and all such occurrences investigated.

RESPONSE: The Department considered requiring the investigation
of incidents which could result in an EHS release/near miss, but decided
against such a requirement because of the difficulties of verifying com
pliance. Investigation of incidents which could have resulted in an EHS
release/near miss can provide valuable information for a risk manage
ment program, and the Department strongly recommends that the hazard
analysis team consider such incidents in its identification of conditions
that may result in an EHS accident. However. the definition of "EHS
accident" has not been changed as recommended by this comment.

COMMENT: The definition of "EHS equipment" appears twice in
proposed NJ.A.C. 7:31-1.5 and should be deleted.

RESPONSE: The Office of Administrative Law inadvertently repeated
the definition of "EHS equipment" when it should have printed the
definition of "existing EHS equipment". The definition of "existing EHS
equipment" is being added now as a clarification of the definition of "new
EHS equipment". These definitions of "EHS equipment". "new EHS
equipment", and "existing EHS equipment" are necessary in order to
differentiate between the various categories of equipment covered by the
rule and the differing requirements applicable to each category.

COMMENT: The proposed definition of "EHS equipment" should be
limited to "principal equipment" as stated in the Act, or to that equip
ment which could cause an EHS release as stated in the statutory EHS
definition or to "an actual piece of equipment that handles an EHS".

RESPONSE: The Act, at NJ.S.A. 13: IK-22b, does refer to "principal
equipment" where a general description of the process is required on the
registration form. In other portions of the Act, however, the term "equip
ment" is not so limited and other types of ancillary equipment must be
identified and reported. Some examples in NJ.S.A. 13: IK-24 are: equip
ment and instruments involved in the handling and management of the
EHS, equipment designed to forestall a discharge of an EHS, and equip
ment which might reduce the risk of a release of an EHS. All equipment
that may contribute to the release of an EHS must be included in the
RMP. The failure of the equipment such as instrumentation or controls,
along with those types of principal equipment mentioned in the Act, may
result in a release of an EHS, either due to the failure of one piece of
equipment or because of the failure of combinations of pieces of equip
ment. Since the Legislature determined that these types of equipment
should be included in the TCPA program, the Department drafted the
definition of EHS equipment to include them, and no change has been
made.

COMMENT: The term "significant likelihood" used in the definition
of "extraordinary hazardous accident risk" is not explained or quantified.

RESPONSE: The phrase "significant likelihood" is taken directly
from the definition of "extraordinary hazardous accident risk" as found
in the Act, at NJ.S.A. 13:1K-21(a), and the Department intends that
these terms have their common meanings when used together in a phrase:
that is, a probability, or something likely to occur, which is important
or deserving of consideration. Therefore, no change has been made to
the definition.

COMMENT: The definition of "EHS facility" proposed in NJ.A.C.
7:31-1.5 is confusing. Does "EHS facility" mean a building, a process
or individual pieces of equipment? The definition should be modified to
refer to a building or a specific area of a building containing EHS
equipment or a logically related area of contiguous EHS equipment. The
entire contiguous site should not be considered the EHS facility. Further,
this definition should not include a research and development laboratory
in order to be consistent with the Act.

RESPONSE: The Department has reviewed the definition of "EHS
facility" and determined that it is easily understandable and that no
change is necessary. The definition of "facility", also in NJ.A.C. 7:31-1.5.
meaning "a building, equipment, and contiguous area", further clarifies
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the scope of the definition of "EHS facility". Also, the definition of
"facility" specifies that a research and development laboratory is not
included within the scope of that term, and thus it is likewise not included
within the meaning of "EHS facility".

COMMENT: The definition for "EHS facility" and "EHS equip
ment" proposed in N.J.A.C. 7:31-1.5 are not clear in their application
to petroleum refineries and terminals. This matter is further compounded
by the lack of any exemption for de minimis concentrations of an EHS
that may be present at the site above the minimum registration quantity,
but in very low concentrations throughout many operating units and
equipment. The affected EHS equipment should be limited to equipment
that could cause an EHS release as defined in the Act, that is "which
could produce a significant likelihood that persons exposed may suffer
acute health effects resulting in death or permanent disability".

RESPONSE: Those facilities within a petroleum refinery or terminal
that handle, use, manufacture, store or have the capability to generate
in one hour the registration quantity of an EHS are EHS facilities and
must register with the Department. The equipment within that facility
where failure or improper operation would result in or contribute to an
EHS accident is EHS equipment. EHS equipment will not be limited to
only that equipment which could produce an EHS release, but extends
to any equipment which could contribute to such a release. Any actions
necessary to reduce risks at the facility in accordance with the RMP will,
or course, be appropriate to the actual risk existing at the facility. Also,
a registrant may request an exemption for certain non-contiguous EHS
equipment from the RMP requirements of N.J.A.C. 7:31-3, if the equip
ment meets the conditions specified in N .J.A.C. 7:31-2.2 J (now N.J .A.C.
7:31-2.19). Therefore, no change has been made.

COMMENT: The definition of "EHS release" as proposed in
N.J .A.C. 7:31-1.5 should be changed to reflect the intent of the Act, which
deals solely with the prevention of catastrophic events. The Act states
that a risk management program should minimize "extraordinarily haz
ardous accident risks" and clearly defines these as meaning"... a poten
tial for release of an extraordinarily hazardous substance into the environ
ment which could produce a significant likelihood that persons exposed
may suffer acute health effects resulting in death or permanent disability".
Other environmental laws and regulations already address chemical re
leases in the amounts below the minimum reportable quantity. A
provision should be added which exempts emissions/releases already
regulated, permitted, licensed, registered, inspected, etc. by other agen
cies. The definition should only refer to discharges or emissions in a
quantity equal to or greater than the registration quantity, and thus have
potential for off-site impacts. Even under the proposed rules, facilities
which generate, store or handle less than the registration quantity are
not required to register or comply with the proposed rule or Act. The
Act neither implies nor requires measures to deal with those releases less
than the registration quantity. Registrants with multiple facilities should
only be required to identify possible EHS releases equal to or greater
than the registration quantity. This definition also affects the following
proposed definitions: "abnormal conditions", "accident", "emergency
condition", "EHS equipment", "external forces and events" and "human
error".

The proposed rules seem to use "EHS release" interchangeably with
"EHS accident", so the definition should be changed.

Also, the definition of "EHS release" is not compatible with NJ.A.C.
7:27-20.1 which defines a "reportable release", and the definition should
be modified to include "with the potential to have an off-site impact".

REPONSE: The Department does not agree that the definition of
"EHS release" should be revised to refer to only discharges or emissions
in a quantity equal to or greater than the registration quantity. Also, the
Department has determined that the definitions of "EHS release" and
"EHS accident" are clearly distinct and that it is thus not necessary to
change either of them. An "EHS release" is defined as any unpermitted
discharge of an EHS into the environment, while an "EHS accident" is
defined as a set of conditions or circumstances which lead to an EHS
release.

The definition of "EHS release" excludes discharges or emissions oc
curring pursuant to and in compliance with any existing State permit or
rule. In view of this exemption, and the fact that other existing en
vironmental laws and regulations do not address the prevention of EHS
releases, the Department does not feel that additional exemptions are
necessary. The Act, at NJ.S.A. 13:1K-22 a and b. refers to a specific
quantity of a particular EHS only in regard to registration. The Act does
not relate any specific quantity or the registration quantity with an
extraordinarily hazardous accident risk (EHAR). In fact, a release of an
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EHS quantity less than the registration quantity could in many instances
satisfy the definition of EHAR as given in the Act. However, the Act
does require measures on the part of owners or operators of EHS facilities
to deal with the risk oran EHS release without stipulation of any quantity
in the definition of RMP. The needs for an RMP to include the require
ments of risk assessment mandates that any owner or operator shall
determine whether the quantity of a particular release could cause an
EHAR, that is " ... produce a significant likelihood that persons exposed
may suffer acute health effects ..." To implement this requirement of
the Act, the rules require that the registrant determine the quantity of
each potential release as part of a hazard analysis.

In specifying any quantity, the rules apply a philosophy concerning
prevention of catastrophic releases that has been applied by industry for
many years to prevent accidents that result in injuries to employees. This
philosophy, first presented by Heinrich, H.W., and summarized by F.P.
Lees. "Loss Prevention in the Process Industries", states that for every
serious accident that results in death or disability there are a number of
less serious accidents. Further, there is a direct relationship between the
two types of accidents. Heinrich found that for every 330 accidents,
including those that result in no injury, there is one that results in death
or disability. Thus, to prevent serious accidents, all accidents need to be
controlled. Industrial safety programs typically include elements of safe
operating procedures, equipment inspections, accident investigations,
safety audits, emergency response, safety training and safety inspection.
These are the same elements included in the proposed rules for a risk
management program. For this reason, it would also be inappropriate
to limit the definition of "EHS release" to only those releases with the
potential to have an off-site impact.

Finally, the statement that the definition of "EHS release" is not
compatible with N.J.A.C. 7:31-20.1, is inappropriate as the rules concern
ing reportable releases in accordance with the amendment to the Air
Pollution Control Act, NJ.S.A. 26:2C-1ge have not yet been formally
proposed.

COMMENT: The definition of "EHS facility" should not include a
research and development facility. Some pilot plant operations are con
ducted in a pilot plant and/or in manufacturing equipment. Research
processes are supervised by highly competent, trained-technical person
nel.

RESPONSE: The definition of "facility" in the rule is taken directly
from the Act at NJ.S.A. 13:IK-21h. A research and development facility,
pilot plant operations or manufacturing equipment at a manufacturing
facility handling an EHS for research purposes which is in a "specially
designated area used primarily for research, development and testing
activity ... ", is a research laboratory, and consequently would not be
regulated under these rules as a "facility".

COMMENT: Quantities listed in the proposed rules should serve as
a base value for defining an EHS facility.

RESPONSE: The definition of "EHS facility" at N.J.A.C. 7:31-1.5
establishes the registration quantity as the base value for defining an EHS
facility, and this determines whether the requirements of the TCPA pro
gram are applicable.

COMMENT: The proposed rules should include a definition for the
term "site" which means the actual plant site that may contain a number
of facilities.

RESPONSE: N J .A.C. 7:31-1.5 already includes a definition of "site"
which reflects the intent of the comment.

COMMENT: In the proposed definition of "emergency response
team", the words "appointed by the emergency response program com
mittee" should be deleted. The Department should not dictate who ap
points the emergency response team; site management should.

RESPONSE: The Department agrees that the registrant should ap
point the emergency response team and has amended the definition ac
cordingly.

COMMENT: "Fact sheet" is described in exactly the same terms as
"material safety data sheet" in the list of definitions. The definitions
should specify how these two documents differ, what specific purposes
they may serve, and how they are related. The "Extraordinarily Hazard
ous Substance Data Sheet", introduced in Appendix D, is a further
complication. Please provide the fact sheet as an appendix to the rules
for all EHS substances.

RESPONSE: "Material data safety sheets" (MSDS) or "fact sheets"
are required as part of the Standard Operating Procedures, N J .A.C.
7:31-3.5(c)12, and as part of the written Emergency Response Program,
NJ.A.C. 7:31-3.10(b)3. The "MSDS" is prepared by chemical companies
pursuant to OSHA's Federal Hazard Communication Standard (29 CFR
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1910: 1200), while the "fact sheet" is prepared by the New Jersey Depatt
ment of Health, pursuant to the New Jersey Worker and Community
Right-to-Know Law (NJ.S.A. 34:5A-I). Both of these documents de
scribe, at a minimum, the chemical and physical properties and the
physical and health hazards of a substance, as stated in their definitions,
and either is acceptable in fulfilling the above rule requirements. Although
differences exist in format between MSDS's and fact sheets, such dif
ferences are not essential to their definitions, therefore they will not be
changed. As a matter of reference, format requirements are listed in 29
CFR 191O:1200(g) (MSDS) and in NJ.A.C. 8:59-4 (fact sheets). The
"Extraordinarily Hazardous Substance Data Sheet", prepared by the
Department for each substance included in Part II of the Table I of EHS's
in NJ.A.C. 7:31-2.3, was introduced in Appendix D of the Basis and
Background Document to summarize the toxicity and physical and
chemical characteristics that make a substance extraordinarily hazardous.
It is not part of the rules themselves, but it does provide background
including a compilation of acutely toxic effects developed from a review
of many sources and defines a lowest acute toxicity concentration and
a substance hazard index, both Department compiled information which
is unavailable elsewhere. Finally, the fact sheets will not be provided as
an appendix to the rules, but may be readily obtained from the New Jersey
Department of Health, CN368, Trenton, New Jersey, 08625,
(609-984-2202).

COMMENT: The definition of "What If Checklist" proposed in
N,J.A.C. 7:31-1.5 should not dictate the structure so tightly that it must
be forced into a table. To require the structure to be put into table format
is likely to shorten the answers, reduce technical content, and result in
an inferior product.

RESPONSE: The standard format for reporting the results of the
"What If Checklist" is generally in tabular form and, therefore, this
reporting method was included in the definition. A tabular presentation
is suggested by the "Guidelines for Hazard Evaluation Procedures" pub
lished by the American Institute of Chemical Engineers. The tabular form
of reporting is compatible with the use of the "What If Checklist" and
can be accomplished with clear, concise sentence structure. without the
sacrifice of content or detail. When additional details are needed, foot
notes are acceptable. Therefore, no change has been made in the defi
nition as a result of this comment.

COMMENT: The proposed definition of "failure mode and effects
analysis" or "FMEA" should be rewritten to emphasize the following:
I. An FMEA is driven by a study of the piping and instrument diagrams
and not by a study of operation or maintenance procedures, etc. It is
important, however, that personnel developing the FMEA be familiar
with the other documents referenced. 2. An FMEA cannot effectively be
used to determine the overall probability of an EHS release. While the
frequency of component failures can be assigned, an FMEA cannot
effectively be used to quantitatively evaluate the complex interactions of
process interlocks, operator actions, etc. Other methods such as fault tree
analysis must be used for this purpose. 3. Responsibility and timing for
recommended actions should be included in the report.

RESPONSE: In accordance with the comment, the definition of
"FMEA" has been amended to reflect that the failure and the effects
of failure in an FMEA are determined in a study of the updated piping
and instrument diagrams that describe the facility. Regarding the
capability of an FMEA, the Department also agrees with the comment
and has amended the definition of "FMEA" to remove any indication
that FMEA can be used to determine the overall probability of EHS
release. With respect to responsibility and timing of recommended acts,
N.J.A.C. 7:31-3.9(c) already covers the requirements for the implementa
tion of the risk reduction program for specific pieces of EHS equipment
or operating alternatives that would result from an FMEA. Therefore,
responsibility and timing for recommended actions has not been included
in the definition of "FMEA".

COMMENT: The definitions of "failure mode and effects analysis"
and "fault tree analysis" as proposed in N.J.A.C. 7:31-1.5 must identify
what basis is to be used by the Department in assigning probabilities of
the failure of components. If the quantitative FMEA is to be used to
compare one facility with another facility, as opposed to one component
at a facility with another component at the same facility, it is imperative
that the basis for assigning probabilities of failure be standardized
throughout the industry. The Department could address this problem
with the issuance of a guidance document as opposed to an amendment
to the definitions.
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RESPONSE: Risk assessment, in quantifying the probability
consequence values of a particular risk, helps the analyst to prioritize risks
as candidates for remedial measures. In addition, it also helps the hazard
analyst to quantify the benefits of a proposed means of mitigation or
to decide on its adoption, or the selection of alternatives. The Department
does not plan to issue such a guideline document at this time, nor has
it amended the definitions of either "FMEA" or "fault tree analysis" to
rellect standard failure rate. The Department will use quantitative risk
analysis to compare risk reduction measures within a facility as these
assessments will be performed with consistent failure rate data. The
Department does not initially intend to conduct facility comparisons
using quantitative risk assessments until an adequate failure rate data base
has been established. Data for assigning probabilities of failure of compo
nents is increasingly being published. The Institution of Electrical and
Electronic Engineers (IEEE) Standard 500-1984, available from ANSI,
New York, has such data which is applicable to EHS equipment although
its principal focus is on nuclear power stations. The U.S. Environmental
Protection Agency Prevention Manual, Volume I (Prevention and Protec
tion Technologies for Controlling Accidental Release of Air Toxics)
(EPA/600/8-87/039a) presents typical failure rates gleaned from a
number of sources on instruments, piping, vessels and pumps. Reliability
Technology, by Green and Bourne, is another source of generic failure
rate data. It is recognized that some frequency data may have to be used
with a degree of caution when failure history is lacking. As facility specific
evidence increases, the uncertainties in the corresponding failure frequen
cy data will decrease.

COMMENT: The proposed definition of FMEA should be consistent
with other hazard analyses techniques. The requirements of the study
team that apply to the HAZOP and the What If Checklist should also
apply to the team that performs an FMEA. This point is not addressed
in the text.

RESPONSE: A failure mode and effects analysis is performed by
analysts with background in the technique. In this respect, it is similar
to the fault tree analysis which also is performed by analysts with a
background in the technique, rather than by the multi-disciplinary team
approach which is used in the What If Checklist and hazard and operabili
ty study. Therefore, no change has been made.

COMMENT: The description of methodologies used in risk
assessment (FMEA, FTA, HAZAN, HAZOP) should differentiate be
tween qualitative and quantitative means and define generally the uses
of each and their relationship.

RESPONSE: The definitions of "FMEA" and "FTA" have been
amended to differentiate between qualitative or quantitative means. No
specific methodology has been required in the quantitative risk
assessment. The use of each methodology is included in the definitions.
The comment refers to FMEA, FTA, HAZAN, and HAZOP as methods
of risk assessment presented by the proposed rules. On the contrary,
FMEA, FTA and HAZOP are defined in the rules as methods of "hazard
analysis", not risk assessment and HAZAN is not mentioned in the rules
at all. The selection by a registrant of a partiCUlar method of hazard
analysis, such as FMEA, qualitative FTA, HAZOP or What If Checklist,
which are included in the rules, depends on factors which are specific
to registrants and the situations to which the method is to be applied.
System complexity and background of registrant staff or available con
sultants are among the factors that would lead to a selection. Further,
a quantitative FTA (as distinct from a qualitative FTA) is a possible
method included in a risk assessment when the approximate likelihood
of the occurrence of release must be determined. The definitions which
describe the methodologies of "FMEA", "FTA", "HAZOP" and "What
If Checklist" have been clarified to give generally the uses of each and
their relationship.

COMMENT: An illustrative example of an FMEA and a HAZOP
should be made available as Department guidance in addition to being
defined in N.J .A.C. 7:31-1.5.

RESPONSE: As there are numerous examples of these techniques
published in the literature covering this subject, the Department wiJJ not
provide its own examples. For instance, FMEA and HAZOP are both
explained in "Guidelines for Hazard Evaluation Procedures" published
by the Center for Chemical Process Safety of the American Institute of
Chemical Engineers.

COMMENT: The proposed definition of "fault tree analysis" should
be rewritten to separate more distinctively qualitative and quantitative
fault tree analysis. Also, stronger emphasis should be provided on the
focus of a fault tree on a "preselected top event". A fault tree cannot
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be used to study a process; its focus is solely on the top event. Also,
additional emphasis to follow-up on recommended changes should be
added.

RESPONSE: The definition of "fault tree analysis" has been revised
in response to this comment in order to separate more distinctly
qualitative and quantitative fault tree analysis. Also, the revised definition
highlights the main focus of fault tree analysis in TCPA, which is the
identification of circumstances that could result in an EHS release, i.e.,
the "top event". The definition of "fault tree analysis" is to identify
options and is not concerned with the implementation of remedial actions.
[mplemen ta tion of recommended remedial actions is covered in the pro
gram discussion at NJ.A.C. 7:31-3.9.

COMMENT: In reference to the proposed definition of "fault tree
analysis", a fault tree analysis is the analysis of a fault tree. It is the fault
tree that is the logic diagram.

RESPONSE: The Department agrees fault tree analysis is the analysis
of the logic diagram, and the definition has been amended accordingly.

COMMENT: It is important to stress in the proposed definition of
"fault tree analysis" that fault trees be analyzed using cut sets/prime
implicants.

RESPONSE: The Department agrees that the definition of fault tree
analysis in NJ.A.C. 7:31-1.5 should refer to cut sets and has amended
the definition accordingly. However, it is not necessary for the definition
of fault tree to include the concept of prime implicants because the
concept of minimum cut sets is adequate for the level of fault tree
complexity found in systems handling process nuids. In practice, available
software to analyze fault trees exclusively use the concept of minimal cut
sets. Prime implicants are used instead of minimal cut sets to express
unique failure modes of noncoherent fault trees which include more
complex logic gates than simple "and" or "or" gates.

COMMENT: The definition of "hazard analysis" as proposed in
NJ.A.C. 7:3]-1.5 should be amended to allow the use of techniques other
than the four listed. As an example, there are adoptions of some of the
four techniques for a specific process or industry that have been de
veloped. The definition should be modified to include "other nationally
recognized techniques" or "any of several systematic, multi-disciplinary,
and documented team reviews of updated process chemistry ... ".

RESPONSE: The definition of "hazard analysis" is a "systematic
identification of the potential conditions that may result in an EHS
accident using singly or in combination a Hazard and Operability Study
(HAZOP), Failure Mode and Effect Analysis (FMEA), qualitative Fault
Tree Analysis (FTA), or "What If Checklist". These techniques have been
established as the standard, accepted methods in the work of the Center
for Process Safety, the oil companies study group for Conservation of
Clean Air and Water, Europe (CONCAWE), the World Bank and
Knowlton. Other common terms synonymous with hazard analysis in
clude hazard survey and hazard identification. The Department believes
it is necessary to specifically identify the techniques of hazard analysis
as this is an integral part of the determination whether a facility has an
established RMP. In addition to the fact that the above four techniques
are well documented and established. the Department believes that it is
necessary to limit the hazard analysis to these four techniques in order
to standardize the review and approval of RMP's. The Department
recognizes that hazard analysis is a rapidly expanding field and is current
ly studying other techniques and criteria which will be considered for
possible inclusion in the future.

COMMENT: The definition of "HAZOP" proposed in NJ.A.C.
7:31-1.5 should be rewritten to emphasize the following points: (1) a
HAZOP is driven by a study of piping and instrument diagrams or plant
models and not by a study of operating and maintenance procedures.
(2) Responsibility and timing for follow-up to recommended actions
should be included in the report. In addition, the proposed definition of
"HAZOP" should be amended to refer to any of several systematic, multi
disciplinary and documented team reviews. Without this, the definition
is too restrictive.

RESPONSE: The Department agrees with the first part of the com
ment and has amended the definition of "HAZOP" to emphasize the
study of the updated piping and instrument diagrams that describe the
facility. With respect to the second part of the comment, responsibility
for and timing of recommended actions is provided for in NJ.A.C.
7:31-3.9(c) and (k) and need not be included in the definition. The defi
nition of "HAZOP" us amended is the standard definition of that type
of study.
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COMMENT: In determining the number of "hazard units", as that
item is defined in N.J.A.C. 7:31-1.5, present at a site, if an inventory of
EHS is so separated, stored, or secured so as to realistically prevent its
being combined into a quantity of EHS equal to the minimum reportable
quantity, why should it be used~

RESPONSE: The definition of "hazard unit", at NJ.A.C. 7:31-1.5,
has been deleted as the Department has determined that its meaning is
readily apparent from its use in NJ .A.C. 7:31-2.16(1). In determining the
number of hazard units at a site, the entire inventory is included just as
the entire inventory is used to determine if registration is required. These
requirements are based on the definition of an "EHS" in the Act itself
and on the definition of "site" at NJ.A.C. 7:31-1.5. The inventory of
an EHS in equipment that has been determined by the Department to
be exempt from the requirements of an RMP in accordance with NJ.A.C.
7:31-2.21 (now NJ.A.C. 7:31-2.19) is still included in the calculation of
the number of hazard units at the site. as this equipment will still require
an inspection and review by the Department to determine the accuracy
of the dispersion and consequence analysis.

COMMENT: The organization of the definition of "hazard unit"
proposed in NJ.A.C. 7:31-1.5 is confusing. It should be reworded as
follows: "Hazard unit means the minimum reportable quantity of an EHS
as listed in Table I ofNJ.A.C. 7:31-2.3. The minimum reportable quanti
ty can be satisfied either by the quantity of an EHS held in inventory
at a site or the quantity of EHS capable of being generated in one hour."

RESPONSE: The Department has determined that the definition for
"hazard unit" is unnecessary and has deleted it.

COMMENT: The definition of "material deficiency" as proposed in
~.J.A.C. 7:31-1.5 should be revised to delete the reference to state of the
art. The Act does not intend to require existing facilities to upgrade to
state of the art technology.

RESPONSE: The Department agrees that the reference to state of the
art risk reduction measures does not need to be included in the definition
of "material deficiency" and has amended the definition accordingly.
However, the concept of state of the art has now been included in
NJ.A.C. 7:31-3.9(c)2v and (g), to determine the appropriate risk reduc
tion measures to be used in developing the risk reduction plan. The
Department believes that the purpose and intent of the Act is not to only
endorse the current status of those practices that are in use at a facility,
but to require that practices he upgraded where necessary for the reduc
tion of risk.

COMMENT: The definition of "modification" as proposed in
NJ.A.C. 7:31-1.5 should be revised to renect only significant changes
such as those that increase the EHS inventory, impact on the RMP or
result in a significant increase in the probability or magnitude of a release.
Minor changes, including process changes within plus or minus five
percent to ten percent from filed procedures, should be allowed. The
Department should given some examples of modifications. Also, the
reference to "procedures" in the definition of "modification" should be
deleted as procedures are reviewed regularly per RMP standards.

RESPONSE: The definition of "modification" will not be amended
to exclude minor changes. However, NJ .A.C. 7:31-2.11 does distinguish
between those modifications for which a registrant may proceed without
submitting the normally required reports of safety review, hazard
analysis, and, where required, risk assessment, and those for whieh such
submittals are required. This distinction is based upon the magnitude of
the increased potential for a release which the registrant will determine
when it performs the hazard analysis on the modification. The Depart
ment believes that the definition of "modification" is clear and that no
examples are necessary. Although EHS procedures are reviewed in ac
cordance with RMP requirements, the Department will not delete
"procedures" from the definition of "modification". A change in
procedures can increase the potential of a release, and modifications
which are not properly reviewed and evaluated before being implemented
have been identified as a common cause of errors, mishaps and accidents.
Therefore, no changes have been made in the definition.

COMMENT: The definition of "process chemistry", proposed in
N.J.A.C. 7:31-1.5, should refer to all relevant chemical reactions. The
proposed definition allows an infinite number of possibilities, many of
which have no effect on safety, health, or the environment.

RESPONSE: The Department agrees with this comment and the defi
nition of "process chemistry" has been amended to include only those
chemical reactions which are relevant to possible scenarios of an EHS
release.
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COMMENT: In the definition of "process now diagram", proposed
in N.J .A.C. 7:31- t .5, delete the phrases "basic control loops or major
control scheme" and "operating cycles and batch sizes". Basic control
loops are found on P&I diagrams. Operating cycles and batch sizes are
found in operating instructions. Or, in the alternative delete the entire
phrase "material balance, raw materials, ... operating cycles and batch
sizes where applicable". The Department should stipulate the information
required, not the format. Also, the process now diagram is meant to be
a series of drawings and specifications, not just one drawing.

RESPONSE: The Department disagrees with the recommendation
that the indicated phrases should be deleted. A process now diagram is
an important background source of information for analysts performing
a hazard analysis, along with a P&I diagram. The simplified basic control
loops or major control schemes shown on the process now diagram aids
comprehension of the P&I diagram, as do the material balances, raw
materials, operating cycles, and batch sizes information. However. the
definition of "process flow diagram" has been modified by the Depart
ment as a result of this comment to permit referencing of documents
which give details important to the hazard analysis, such as material
balance nows, raw material products, intermediate treatment chemicals.
operating conditions of temperature, pressure and stream characteristics.
operating cycles, and batch sizes where applicable. All of the information
is still required, but it may now be provided by properly cross-referencing
other documents. Because the amended definition does provide for cross
referencing to other documents. no specific format is required and the
process now diagram can consist of more than one drawing.

COMMENT: The definition of "piping and instrument diagrams"
(P&ID's) as proposed in N.J.A.C. 7:31-1.5 should include only essential
information. As described in the definition, the diagrams would become
useless, detailed, cluttered drawings. The definition should allow more
flexibility to have the information on more than one diagram, or in a
series of drawings and specifications, some of which are interchangeable
with non-EHS processes. Also. the Department should stipulate the infor
mation required, not the format. To require all such documents to cross
reference one another is unnecessarily burdensome. It is more important
that all pertinent data is available and retrievable. Finally. reference data
in any accompanying specifications, operation and maintenance manuals,
and vendor drawings should not have to be included on the P&ID's.

RESPONSE: The P&ID should depict the mechanical details of the
facility to a degree sufficient so that analysts at one location will be able
to perform a hazard analysis of the facility as built without waste of time
and delay in gathering the pertinent data. The definition describes the
drawings which have been prepared by engineering contractors for at least
the past three decades for reference purposes for engineering, purchasing,
and erection activities which require great detail in one series of drawings.
Also, for the past fifteen years hazard analyses have been based on these
same documents because they provide the required details. Using P&ID's
without sufficient detail often results in several times the effort and cost
being expended to perform a safety review and hazard analysis as com
pared to the effort and cost of including the details on the drawing
initially. However, the definition has been clarified to encompass one or
more detailed drawings, to allow references to other drawings and to
include only such detail as is critical to the design. It has also been
clarified to allow a standard of depicting instrumentation other than the
Instrument Society of America standard, and has been simplified to
eliminate much of the piping data. As the amended definition permits
the referencing of other documents, the Department believes that a P&ID
will be orderly, uncluttered, useable and highly useful.

COMMENT: The definition of "Piping and Instrument Diagram"
(P&ID) proposed in N.J .A.C. 7:31-1.5 is unnecessarily rigid in requiring
that the drawings are represented to Instrument Society of America (ISA)
standards. Although most contractor's methods generally follow ISA,
precise conformance of every item on every drawing to ISA does not exist
and is unnecessary for the drawings to be fully understandable by a
qualified engineer. The cost of redrawing everyone of the many P&ID's
to absolute conformance with ISA would be significant, at no benefit to
the public. This requirement should be deleted entirely, or alternatively
the phrase "or other equivalent standard" should be added to the defi
nition after "ISA Standards".

RESPONSE: The definition of "piping and instrument diagram" has
been amended to indicate that a diagram showing symbols and identifi
cation of every instrument including instrument function either in ac
cordance with ISA standards or a standard adequate for the conduct of
a safety review or hazard analysis with an appropriate symbol legend
shown is acceptable. The ISA standard is retained in the definition be-
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cause it is comprehensive and understandable to a large percentage of
engineers. This is especially important for a safety review or a hazard
analysis of a facility with complex controls and safety interlocks.

COMMENT: The definitions of "Piping and instrument diagram",
"Process now diagram", and "Standard Operating Procedure" should be
consolidated into a new definition of "Process Data" to be readily avail
able.

RESPONSE: The three definitions have not been consolidated into a
new definition, because each of these items is well established and familiar
to designers and operators of facilities using, generating or storing hazard
ous substances and is in use world-wide. "Piping and instrument dia
gram" as defined in the rule is intended primarily to facilitate safety
reviews and hazard analyses. The definition of "process now diagram"
is intended primarily to facilitate understanding of the piping and instru
ment diagram. The definition of "standard operating procedures" renders
that document suitable for both reference purposes and for training on
specific activities involving EHS's and EHS equipment and for conduct
ing timely safety reviews and hazard analyses.

COMMENT: Commenters recommend that a definition of "Minimum
Registration Quantity" be added to N.J.A.C. 7:31-1.5 specifying the
quantity listed in the Part I and II lists of Table I which triggers facility
registration. Wherever "reportable quantity" is referred to in the rule,
it should be changed to "registration quantity" so as not to conflict with
statutes and regulations such as Superfund Amendments, and
Reauthorization Act (SARA), 42 U.S.c. 9601 et seq., and Resource
Conservation and Recovery Act, (RCRA), 42 U.S.c. 6901 et seq.

RESPONSE: The Department agrees with this comment and a defi
nition of "Registration Quantity" has been included in N.J.A.C. 7:31-1.5.
Wherever "minimum reportable quantity" is referred to in the rule, it
has been changed to "registration quantity" so as not to conflict with
statutes and regulations such as SARA and RCRA. Such a change also
serves to distinguish the registration quantity from the quantity to be
reported in the event of a release.

COMMENT: The definition of "Responsible manager" should be re
worded to renect the minimum of a plant manager or equivalent.

RESPONSE: While the plant manager or his or her equivalent will
often be identified as the responsible manager, there may be cases where
other personnel are assigned responsibility for management of the risk
management program. So long as the registrant's designee possesses
sufficient authority and the necessary technical background to effectively
carry out the RMP. the Department does not desire to interfere with the
registrant's management organization.

COMMENT: The proposed definition of "risk assessment" is overly
restrictive as it includes only quantitative analysis, whereas it should
actually embrace both qualitative and quantitative methodologies.

RESPONSE: While the definition of "risk assessment" embraces only
quantitative methodologies and has not been changed, the Department
has clarified the definition of "fault tree analysis" to make the differentia
tion suggested, as the comment is appropriate to that term. FMEA,
HAZOP, what if/checklist, and FTA are to be used to identify hazards,
and the scenarios that cause the EHS release. In addition, NJ.A.C.
7:31-3.9 requires that reports of hazard analysis include estimates of the
quantity of a potential release and a ranking of potential EHS releases
in order of quantity.

Finally, the definition of "FTA" has been clarified to distinguish the
qualitative FTA which is applied to hazard analysis and the quantitative
FTA which is applied to quantitative risk assessment.

COMMENT: The term "state of the art" should be replaced with one
of the following: sound engineering practices, best available control tech
nology, best practical control technology, or accepted engineering prac
tices. In the alternative, the definition should refer to proven, demon
strated technology that will result in acceptable risk, or state of the art
should be redefined as technology and operating procedures which
protect public safety to the greatest extent possible. Also, does the Depart
ment have any specific examples for what constitutes reasonable cost as
used in the proposed definition"

RESPONSE: The Department has clarified the definition of "state of
the art" to mean up-to-date technology that would achieve a reduction
of risk at the facility of the registrant. Criteria for design and operation
represents the technology and practices required by the registrant for use
in its facilities as a result of either a governmental mandated standard,
a code, adopted portions of consensus standards, or internally developed
standards that reflect state of the art.
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Sound engineering practice or accepted engineering practice are not
adequate terms to replace state of the art, because they refer principally
to design requirements and do not consider operating and maintenance
procedures. The requirement as to the degree to which the technology
must have been demonstrated should remain for the registrant to ascer
tain. The Department requires only that the state of the art search be
comprehensive and that the registrant be able to produce evidence that
the technology represents an advancement in the reduction of risk that
has been satisfactorily demonstrated. Finally, in regard to what con
stitutes reasonable costs the definition has been augmented with a reason
able cost criteria which requires that cost be commensurate with the
reduction of risk achieved.

COMMENT: The proposed definition of "state of the art" is so vague
that it does not give the regulated community sufficient opportunity to
know what the appropriate standard actually is. In the absence of a
definite standard, the Department would not have sufficient guidelines
to allow even-handed enforcement. The use of the proposed definition
goes well beyond the intent of the Act, thus rendering such requirements
illegal. There is no manual or master list of "state of the art" technologies
from which one can select the ideal "state of the art" applicable to a
specific situation. An administrative agency is forbidden, under the guise
of interpretation, to extend a statute in order to give the statute any
greater effect than its language allows. The Department has no authority
to interpret a statute in the most expansive manner possible. The Con
stitution requires regulations to provide more specificity in their standards
than is included in the proposal. Also, due process requires statutory and
regulatory requirements to be clearly defined, so as to give a person of
ordinary intelligence, in light of ordinary experience, the opportunity to
know just what is prohibited, so that the person may act accordingly.
An unclear rule places both regulated parties and law enforcement of·
ficials in an untenable position in that regulated parties have no notice
of how they should conform their conduct in order to be within the
confines of the law, and parties entrusted with enforcement of such rules
are not provided with guidelines sufficient to prevent arbitrary and erratic
enforcement. The language of the rule is so vague and ambiguous that
persons of common intelligence must necessarily guess at its meaning and
differ as to its application. Such a regulation, because it virtually invites
arbitrary and discriminatory enforcement, is unconstitutional.

RESPONSE: Although an administrative agency is prohibited from
promulgating rules which exceed the scope and intent of the underlying
statute, the Department believes that its use of the term "state of the
art" in the rule is well within the fair contemplation of the Toxic
Catastrophe Prevention Act and the New Jersey Air Pollution Control
Act, NJ.S.A. 26:2C-I et seq. The Department was delegated broad
authority over the regulation of the handling, use, storage, manufacture
and generation of extraordinarily hazardous substances. The proposed
rule does not exceed the scope of that delegation and is entirely consistent
with the underlying goal of the legislature to prevent the accidental release
of extraordinarily hazardous substances into the environment of the State.
The Department believes that the purpose and intent of the Act is not
to only endorse the current status of those practices that are in use, but
that it is also to create a climate in which the latest proven technology
in risk reduction will be effectively employed. The term "state of the art"
as defined in the rule is not so vague or ambiguous that it would lead
to arbitrary and discriminatory enforcement actions by the Department.
"State of the art" as defined by the rule provides clear guidelines to both
the regulated community and to the Department. Although the term
"state of the art" is a fairly broad, general standard, considering the
nature and purpose of the Act and the need for l1exibility to achieve risk
reduction measures, the standard is adequate to provide clear notice of
what is required on the part of the regulated community and to prevent
arbitrary or erratic enforcement by the Department.

COMMENT: Change the definition of "State of the art" by changing
the term "may" to "must"; i.e. "the technology must have been demon
strated ..." and "the technology must be in the public domain ...".
"May" expands the definition too far.

RESPONSE: The definition of "state of the art" has been changed,
including the substitution of the term "shall" for "may," which limits
the definition in the manner suggested by this comment.

COMMENT: The Department should substitute "criteria for design
and operation" for "state of the art."

RESPONSE: "State of the art" and "criteria for design and operation"
are separate and distinct concepts. State of the art represents the latest
proven technology which a registrant mayor may not include in its
criteria for design and operation. Criteria for design and operation rep-
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resents technology that a registrant adopts so that its employees con
sistently apply the documented designs and practices to its particular EHS
facility.

While criteria for design and operation normally include at least a
consensus standard, they may also include requirements that the regis
trant originates on its own initiative, some of which may reDect state of
the art. Many practices which were state of the art in years past have
now been incorporated into consensus standards as their value has be
come generally recognized. Therefore, the recommended substitution has
not been made.

COMMENT: The referernce to "technology used in pilot operations"
should be deleted from the definition of "state of the art" because it is
still in the development stage and does not constitute state of the art for
commercial applications.

RESPONSE: The reference to pilot operation has been retained in the
definition of "state of the art" to provide a registrant with a basis for
establishing that a particular process or piece of equipment has been
demonstrated to be reliable in reducing risks on a scale large enough to
be translated into commercial operation. Otherwise, only those
procedures or equipment items which have been demonstrated in com
mercial operation would be available to registrants seeking to reduce the
risks at their facilities. and as a result advancements in the state of the
art of risk reduction would be slowed down considerably.

COMMENT: The Department should add a definition of "site specific
risk assessment quantity" to NJ.A.C. 7:31-1.5 for use in determining the
need to perform risk assessment in addition to having an approved RMP.
Other than the presence of sufficient toxic material, the two most signifi
cant variables affecting a potential catastrophe are separation of potential
receptors and the exposed population density. It is not unreasonable to
use average values in the calculation of a registration quantity. However,
it is important to recognize the actual values of these other two variables
in making a decision on the application of risk assessment. The site
specific risk assessment quantity should be based on the minimum regis
tration quantity for each particular site and should consider the actual
separation of potential public receptors from the source, the actual ex
posed population density, and a potential exposure of five times the Acute
Toxicity Concentration (ATC), which if released within one hour is
predicted to result in multiple fatalities beyond the property line of the
site.

RESPONSE: While the recommendation to add a definition of "site
specific risk assessment quantity" to the rule to determine the need to
perform a risk assessment has not been adopted, the Department agrees
that it is important in risk assessment to recognize the actual value of
population density, and believes that the actual value of the fence line
distance, rather than the separation distance from potential receptors
should be used. While there may well be no persons permanently exposed
at the fence line, the Department prefers to use this factor which in many
cases will provide an additional margin of safety to the equation. How
ever, the Department believes that a site specific risk assessment quantity
based on five times the ATC is not acceptable, as this concentration level
would significantly increase the threat of death for exposed people in an
off-site population beyond the level of acceptable risk established by the
rule. If a risk assessment is required after the potential release has been
identified by a hazard analysis, the Department suggests that a first step
should be a dispersion/consequence analysis. Further. the Department
recognizes that the effort to perform a risk assessment when added to
the cost of the risk reduction should correspond to the benefit of the
reduction in risk that would be obtained.

COMMENT: The rule should contain a clear definition of "toxic
catastrophe" since it is difficult to implement rules to prevent the occur
rence of an undefined, non-quantified event.

RESPONSE: Including a definition of "toxic catastrophe" in the rule
as suggested by the commenter is not necessary. The Act defines the term
"Extraordinarily Hazardous Accident Risk" as a potential for a release
of an extraordinarily hazardous substance into the environment which
could produce a significant likelihood that persons exposed may suffer
acute health effects resulting in death or permanent disability. The Act
also defines "Risk Management Program", in part, as the sum total of
programs for the purpose of minimizing extraordinarily hazardous acci
dent risks. These two definitions provide the Department with a clear
goal and a sound basis for the implementation of the rule.

COMMENT: The definition of "site plan" includes unnecessary and
restrictive requirements.

RESPONSE: The definition of "site plan" includes all the information
which is typically shown on a site plan diagram and is intended to provide
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a comprehensive document that is useful for emergency response plan
ning.

COMMENT: The proposed definition of "water treatment system"
should include any treatment system, public or private, regardless of the
size or number of connections.

RESPONSE: The definition of "water treatment system" was drafted
to be consistent with the definition in other Departmental rules, in par
ticular N .1.A.C. 7: 10-1.3, and does include publicly and privately owned
water treatment systems. Also, because of the minimum registration
quantity of 500 pounds for chlorine, some small water treatment systems
will not be subject to the rule in any case.

SUBCHAPTER 2 GENERAL REQUIREMENTS, PROHIBITIONS
AND PROCEDURES

COMMENT: Part II of the proposed "'!.J.A.C. 7:31-2.3 Table [should
be deleted. The Act gave the Department the authority to amend, by rule,
the extraordinarily hazardous substance list to accommodate new
chemical compounds that may be developed or to reflect new information
or scientific data that may become available to the Department. The Part
II list does not reflect any novel or new compounds that did not exist
at the time the statute was enacted. The Department should seek ad
ditional legislation to add the 109 proposed EHS's to the existing pro
gram.

RESPONSE: The Act, at N.1.S.A. 13: IK-22c, specifically required thc
Department, in consultation with the Department of Health, to develop
and adopt an EHS list. The Act also gives the Department the additIOnal
power to amend, by regulation, the EHS list when new chemical com
pounds are developed or new information becomes available to the De
partment. Part II of the list conforms with the mandate of the Act, and
no additional legislation is required.

COMMENT: Before any new substances are considered for addition
to the list, criteria for adding and deleting substances should be proposed
for comment. The proposed rule contains no rationale for adding
N.1.A.C. 7:31-2.3 Table I, Part II.

RESPONSE: The Act, at N.1.S.A. 13: 1K-22c, required the Depart
ment in consultation with the Department of Health, to develop and
adop~ as a rule an extraordinarily hazardous substance list and provided
that the list must correlate the substances and compounds With the
quantities required to produce the potentially catastrophic circumstances.
The Act further provided the Department with the power to amend the
EHS list to accommodate new chemical compounds or reflect new mfor
mation or scientific data available to the Department. It did not require
the Department to promulgate as a rule its rationale for the expanded
list. The rationale for the expanded list of gaseous and volatIle com
pounds, however was provided in the Basis and Background document
to the rule at Section VII, subsections B, C, and D. When new substances
are added to or deleted from the EHS list in the future, the Department
will provide the rationale for the changes in an accompanying basis and
background document.

COMMENT: The Act requires that the list of EHS's shall correlate
the substances or compounds with the quantities thereof required to
produce potentially catastrophic circumstances. A mere listing does not
comply with the Act.

RESPONSE: At N.J.A.C. 7:31-2.3, Table I Part II not only provides
the name and CAS number for each Extraordinarily Hazardous
Substance listed but also provides the minimum registration quantity in
pounds for each EHS. The minimum registration quantity for each EHS
represents the quantity required to produce the potentially catastrophIc
circumstances referred to in the Act at N.J.S.A. 13:1 K-22c. The method
used to determine these quantities is discussed in Section VII, subsection
D of the Basis and Background document.

COMMENT: The Department should concentrate on the implementa
tion of the first list of II chemicals before embarking on a nine-fold
expansion of the Jist, as this is inviting failure to effectively carry out
the law's intent. Immediate implementation of the Irst proposed JIl

N.J.A.C. 7:31-2.3 Table I, Part II will either dilute the resources available
or will require additional resources adding costs without commensurate
benefit; and will also cause confusion which will result in inferior RMP's.
The list expansion could be implemented in a phased approach when the
program is fully established and running smoothly; i.e .. either wh.en all
facilities have received approval of their RMP for their Part I Itst, or
two years after the date their summary RMP statement was submitted
for the Part I list. In addition, the phase-in of an EHS on Part II of the
list could be based on multiples of the registration quantity which would
provide for an orderly start-up by both registrants and the Department.
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RESPONSE: The Department agrees that the EHS's in Part I of Table
I in N.J.A.C. 7:31-2.3 should be implemented prior to the EHS's on the
Part II list. Therefore, the summary risk management program statements
for those facilities which have at least the registration quantity of an EHS
on the Part lJ list are now required under NJ.A.C. 7:31-2.6(c) to be
submitted by June 30,1989, rather than by October 31,1988, as originally
proposed.

This will allow the TCPA program to be more effectively implemented
with the staffing and resources available to the Department. The Depart
ment believes that it is not necessary to further phase in the facilities
affected by the list expansion on the basis of multiples of the registration
quantities.

COMMENT: The Department has underestimated the number of fa
cilities that will be affected by the proposed expansion of the list. An
underestimation of the TCPA program could have substantial impacts
on affected sites. The Department should provide the actual basis for its
estimates and state its plans for processing information in a timely
fashion.

RESPONSE: Estimates of the number of facilities affected by the Part
II EHS list were derived from the Air Pollution Enforcement Data System
(APEDS) and the Right to Know files and is considered to be sufficiently
accurate for planning purposes.

In order to facilitate the processing of submittals and minimize impact
on both affected sites and the Department the deadline for the Rart II
summa ry risk management program statements as specified in N J .A.C.
7:31-2.6(c) has been extended to June 30, 1989,

COMMENT: The substance hazard index used by the Department to
include additional substances in the proposed N.J.A.C. 7:31-2.3 Table
I Part II is flawed because of the unrealistically low vapor pressure cap
;f 760 torrs used. A more realistic vapor pressure will acknowledge the
effect of the driving force for release.

RESPO!'l-SE: The substance hazard index (SHI) which was used as a
screening tool for chemicals with detectable vapor pressures is simply a
ratio of concentrations: i.e. the ratio of the maximum possible concentra
tion at the point of release to the acute toxic concentration. One million
parts per million is the only physicaJly possible upper limit of the numer
ator, and the use of any vapor pressure higher than 760 torrs would exceed
this maximum concentration.

This is discussed in Section VII, subsection C3 of the Basis and Back
ground document to the rule. More information on this topic can be
found in the sources referenced there. Using the ratio of the vapor
pressure (if below 760 torrs) to the atmospheric pressure gives an indica
tion of the maximum concentration possible at the liquid-gas interface.
Therefore, using higher vapor pressures would not give an accurate esti
mate of the maximum concentration possible at the surface of the liquid,
SHI is used to rank the inherent hazard potential of volatile substances
without site-specific or dispersion considerations.

The use of vapor pressures greater than 760 torrs for liquified gases
would change the meaning of the substance hazard index and would
introduce needless complications. The direction of the driving force would
then have to be considered to assess the catastrophic potential. Higher
pressures also may have a tendency to disperse the substance more and
unrealistically reduce the catastrophic potential. Finally, certam
substances have critical temperatures less than 20°C and cannot eXIst as
liquids at any pressure at 20°C; that is, they have infinite vapor pressure
at 20°C.

COMMENT: The New Jersey Office of Management and Budget
should do a management study similar to that conducted on the Depart
ment's proposed underground storage tank program before the Depart
ment expands its program to see if the program mandated by the Act
can be run smoothly.

RESPONSE: The Department has held discussions with the Office of
Management and Budget to determine the staffing requirements to imple
ment the TCPA program, However, the Department does not feel that
a management study similar to that conducted for the underground
storage tank rules is necessary for this program, The Department has
performed a detailed workload analysis and has determined that the
staffing and other resources available to the Department will allow the
TCPA program to be smoothly implemented.

COMMENT: The Department's process of considering only volatility
and acute toxicity factors fails to show that if a substance is released that
it would produce a catastrophic event, and that exposed persons would
suffer acute health effects.

RESPONSE: The Department did not consider only volatility and
toxicity in the determination of the registration quantities. It also took
into consideration release scenario, meteorological conditions, population
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density and distance from release to human population (outside the plant
boundary) to show that upon a release of the registration quantity one
death is likely to occur. This procedure is discussed in Section VII,
subsection D, Determination of the Reportable Quantity, in the Basis
and Background Document to the ruJes.

COMMENT: The method used for determining the SHI, specifically
with regard to the application of toxicity data, substance volatility and
release concentration, is not appropriate. While the proposed use of
toxicity data in the SHI is based on the lowest published value of three
aCllte toxicity measures (Immediately Dangerolls to Life and Health
(IDLH), Lowest Lethal Concentration (Lew), and one tenth of the
median Lethal Concentration (LC so / 10) for any mammalian species, the
lowest human value related to acute inhalation toxicity where available,
should be used, as it is generally recognized as the best predictor of actual
effects on human populations. Thus, the lowest value of IDLH,
LC LO , or LC so/ 10 as related to acute human inhalation should be used
as the denominator of the SHI.

While the proposed rules define one million parts per million (ppm)
as the release concentration for materials with a vapor pressure greater
than atmospheric at 20°C and one million parts per million (ppm) times
the ratio of substance vapor pressure to atmospheric pressure as the
release concentration for materials with a vapor pressure Jess than at
mospheric at 20°C, release concentrations for potential EHS's should be
based on stale of the art dispersion modeling which takes into account
the critical factors known to affect the release concentration for that
chemical. These factors include vapor pressure, diffusivity, vapor density,
molecular weight, specific gravity, specific heat and heat of vaporization.
Under the proposed definition of release concentration for materials with
vapor pressures greater than atmospheric at 20°C all release concentra
tions would be the same for all substances. Likewise, the proposed ruJes
consider only saturated vapor in air concentrations for materials with
vapor pressures less than atmospheric at 20°C. Variability among
chemical release concentrations should be accounted for in the SHI
calculations. Release concentration (numerator ofSHI) should be defined
as thc maximum instantaneous concentration in ppm at 300 feet down
wind, predicted by a state of the art dispersion model for the release,
and instantaneous vaporization of 100 pounds of material under specific
meteorological conditions. Therefore, the SHI for establishing additional
EHS's should be the ratio of the release concentration to the acute human
inhalation toxicity value, where available.

Any substance having an SHI greater than or equal to 500 by the above
method should be considered an EHS. Thus, two substances on the Part
I list of EHS's, allyl chloride and hydrogen sulfide. should be removed
from the list and all newly proposed substances which do not have an
SHI greater than or equal to 500 shouJd not be included in Part II. Of
II proposed substances studied, none had an SHI that met this test.

As an additional alternative, the following definition of SHI is more
technically and scientifically correct than the Department's definition of
SHI:

Vapor Pressure (20°C)
Total Atmospheric Pressure X 10'

SHI - Acute TOXiCity ConcentratIOn - ppm

The ~Oll1rnenter provided a tabular listing that provided a comparison
of the proposed SHI and the Department's calculation. Using the SHI
listing, a Jogical cutoff for the Part II listing is an SHI of 13,385, which
corresponds to the lowest SHI for the Part I EHS's excluding toluene-2,4
diisocyanate. Only 59 of the 95 proposed Part II EHS's would qualify
using this definition of SHI.

RESPONSE: Regarding the suggestion that for acute inhalation tox
icity the lowest human data should be used, the Department has serious
reservations about using LC LO human data. Generally, LC w human
datum comes from accident reports developed from autopsy (this level
is the amount present in the air when death occurred) and does not
represent scientifically valid LC w information. There is no LC w for
humans (by definition), IDLH values include both human and animaJ
results (where both are available). The lowest figure for inhalation is the
most conservative figure; i.e. the level that has the potential to cause death
in the most sensitive.

Regarding the comment about the incorrect use of vapor pressure and
concentrations, calculating the SHI is an extension of the Vapor Hazard
Ratio (Section VII, subsection C3 of the Basis and Background docu
ment) to substances that are gases at 20°C. The intent was to retain the
meaning as the ratio of maximum release concentration to toxic concen
tration, and not to add additional factors to develop an all-inclusive
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substance hazard index, The rigorous development of catastrophic quan
tity used as part of hazard analysis and risk assessment takes into account
all the factors mentioned in the comment, and insures that appropriate
concentrations are considered at pertinent distances from the release.

A specific constant release quantity for all substances and a specific
downwind distance to determine concentration ratios are arbitrary values,
and ignore the actual values that may occur in a release scenario.
Modeling is more appropriately used in determining quantities, after an
EHS has been selected, rather than in the EHS selection process itself.

Selection of new substances which are volatile as well as toxic must
be based on the definition of an EHS as given in the Act: i.e. an EHS
is any substance which in the proper quantity and scenario can result
in acute health effects, namely death or permanent disability. To meet
this basic definition, the SHI criterion will be reduced to identity
substan~es, and other criteria based on such factors as reactivity. solubili
ty, and aerosol formations will then be developed to determine the mini
mum registration quantity of the EHS.

To use either of the suggested SHI definitions and cutoffs would result
in several chemicals being deleted not only from N.J.A.C. 7:31-2.3, Table
I, Part II, but also from Part I. The Part I EHS list and registration
quantities were included in the Act and cannot be deleted by the adminis
trative rulemaking process. All the substances on the expanded EHS list
have been shown by the Department to have the potential to cause a
catastrophe. The method for their inclusion on the list has been de
termined to be sound and, therefore, has not been changed.

COMMENT: Another commenter recommended that any substance
with an SHI greater than JOO, as calculated by the first method suggested
in the above comment, be considered for addition to the EHS list and
that the list be implemented in two phases as follows: (I) 23 substances
with SHI's greater than 500. (2) 16 substances with SHI's greater than
100.

RESPONSE: The criteria suggested by the commenter is unacceptable
since several substances would be excluded from the list expansion that
do have the potential to cause a catastrophe. The list expansion will not
be implemented in two phases, as the Department has determined that
its staffing and other resources are sufficient to effectively implement the
TCPA program in accordance with the rule as adopted.

COMMENT: The acute toxicity concentration (ATC) Jevels for the
eleven Part I EHS's range between I and 100 ppm and average 23.8 ppm.
The A TC levels for the additional chemicals added to the list, however,
range between 0.1 to 571 ppm and average 67.7 ppm. This is another
example where the EHS listing has been expanded beyond the intent of
the legislation which originally listed II EHS's. The rules could establish
a scientific panel to consider and recommend additions to the list.

RESPONSE: The legislation requires the Department to add to the
Jist substances (or compounds) that have the potential to cause a
catastrophic event, either death or permanent disahility. Scenarios for
such catastrophic events have been developed for all chemicals added to
the list. The Department did have input from an outside scientific com
mittee during the development of the expanded list, N.J .A.C. 7:31-2.3,
Table I, Part II.

The method used to select the substances for the expanded list is
described in Section VII, subsections A through D of the Basis and
Background Document to the rules. Although the average ATC values
of the expanded list are slightly higher than those for the original list,
these values still indicate that the substances are highly toxic. The Depart
ment firmly believes that each substance added to the expanded list meets
the intent of the Act, and that each chemical's registration quantity has
the potential for a catastrophe.

The Department has the necessary expertise to develop future additions
to the list and a scientific panel is not required to assist in this process.
However, the Department will consider recommendations and data sub
mitted to it for future additions to the list.

COMMENT: Based on comparisons ofImmediately Dangerous to Life
and Health values (IDLH) established by the NationaJ Institute for Oc
cupational Safety and Health (NIOSH) and SHI's based on human tox
icity information and state of the art dispersion modeling, the additional
EHS's proposed in the reguJations do not pose the same magnitude of
acute hazard potential to the community as those substances listed in Part
I. The average IDLH established by NIOSH for eleven of the proposed
new EHS's is 22 times greater than the average IDLH for the Part I
EHS's, and the average SHI for eight on the proposed new EHS's was
18 times greater than the average SHI for 5 of the Part I EHS's. These
differences substantiate the conclusion that many of the proposed EHS's
do not approach the level of acute hazard manifested by the Part I EHS's.
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RESPONSE: IDLH vaJues were not the only values that were used
by the Department to determine the acute toxicity concentration in the
development of the Part II EHS list. Other values used included Lowest
Lethal Concentration (LC w ) and one tenth of the median lethal concen
tration (LCso/IO). The Department has shown through dispersion
modeling, as discussed in Section VII, subsection 0 of the Basis and
Background Document to the rule, that a release of the registration
quantity of each EHS does have the potential for a catastrophe. In
addition, the Part II EHS's, not only approach but aotually equal the
level of acute hazard manifested by the Part I EHS's, based upon the
Department's method of SHI calculation.

COMMENT: The extraordinarily hazardous substance list proposed
in N.J.A.C. 7:31-2.3 Table I, Part II should be more comprehensive. The
Department's expanded list fails to include many substances which satisfy
the general criteria. This commenter provided a listing of 27 chemicals
for the Department to review for possible inclusion on the list. Also, the
Department should atlempt to define the additional categories of reactive,
explosive, elevated temperatures and elevated pressure as discussed in the
Summary of the proposed rules and establish criteria for EHS's which
do not fall into the atmospheric dispersion category but which have the
potential for chronic health threats. Finally, the Department should de
velop a priority scheme for adding chemicals to the EHS List founded
on solid risk assessment.

RESPONSE: The 27 chemicals suggested by the commenter have been
reviewed by the Department. Although all these chemicals fit the general
criteria to be considered to be an EHS, they do not meet the criteria for
inclusion in Part II of the EHS list. These 27 substances, and any others
submitted to the Department for addition to the list will be considered
in any future list expansions.

The criteria to be used for future possible list expansions of EHS's were
discussed in the summary of the proposed rules, in the New Jersey
Register, at 19 N.J.R. 1687(a), and in the Basis and Background Docu
ment, at Section VII, subsection C4, Other Properties. The Act describes
an extraordinarily hazardous substance as "any substance or chemical"
which meets the definition for an EHS and provides that the Department
has the power to add to the list of EHS's by amending it. The Department
is developing a priority system for adding chemicals to the EHS list.

COMMENT: The criteria of atmospheric dispersion, fire, explosion,
and chronic health threats should be substituted for a finite list, and it
should be the reigstrant's responsibility to prove that the substances they
produce, use, or handle the meet the criteria.

RESPONSE: The Department believes that to substitute the criteria
of atmospheric dispersion, fire, explosion, and chronic health threats for
a finite list would be very difficult to enforce and regulate, and therefore
is not adopting this suggestion.

COMMENT: Toluene-2,4-diisocyanate (TDI) should be excluded from
the proposed N.J .A.C. 7:31-2.3 Table I, Part I, based on criteria set forth
in the SHI. On the basis of acute toxicity and vapor pressure, TDI would
not be considered acutely hazardous. A facility can store 5,599 pounds
of 36 percent hydrogen chloride, which is known to be extremely hazard
ous, and not have to register: hut 100 pounds of TDI must be registered.
There is a significant difference in hazard potential between a storage
facility which stores 150 pounds of TDI and a typical urethane foam
producer which handled thousands of pounds daily.

RESPONSE: TOI at a registration quantity of 100 pounds can not be
deleted from the list of extraordinary hazardous substances by the De
partment because it was included on the initial EHS list in the Act itself,
at N.J.S.A. l3:JK-22a. The Department believes that TDI was included
on the initial EllS list by the Legislature on the basis of its extreme
toxicity and widespread use. All facilities which either process or store
greater than the registration quantity of TDI are, therefore, subject to
the requirements of the rule.

COMMENT: Acrylonitrile should not be added to the list because its
exposure limit (2 ppm) is significantly higher than many other substances,
its IDLH (9,000 ppm) is orders of magnitude higher than EHS's such
as chlorine and hydrocyanic acid, and its one hour LC," is greater than
the U.S. Department of Transportation criteria for considering a
substance "toxic by inhalation".

RESPO"lSE: Inhalation or skin contact of acrylonitrile can lead to
cyanosis and asphyxiation or pulmonary edema which can be fatal. Also,
acrylonitrile meets the toxicity and vapor pressure criteria for inclusion
at N.J.A.C. 7:31-2.3 Table I, Part II. These criteria are discussed in the
Basis and Background document to the proposed rule at Section VII.
subsection C. Through the dispersion modeling and consequence analysis
methods discussed at Section VII, subsection D of the Basis and Back·
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ground document the Department has determined that the registration
quantity of acrylonitrile has the potential for a toxic catastrophe. There
fore, acrylonitrile has not been deleted from the Part II EHS list.

COMME;-,.rT: The use of 36 percent hydrochloric acid (HC I) as a cutoff
in the proposed N.J.A.C. 7:31-2.3 Table I, Part II is not justified because
this water solution does not generate HC I gas in quantities which are
hazardous. The Department should eliminate 36 percent He I from the
list and use anhydrous HC I or allyl chloride as the basis for determining
what chemicals should be on the Part II list. Thirty-six percent aqueous
hydrogen chloride does not constitute the same hazard as does hydrogen
chloride gas. The Basis and Background Document refers to 36 percent
HC I as being one of the originally designated substances in the Act when
this is not the fact. Hydrogen chloride was designated in the Act, and
the Department was not following the intent of the original legislation.
Hence, the 93 additional substances added by the Department should be
re-evaluated. These comments also apply to 28 percent aqueous am
monium hydroxide.

RESPONSE: The selection of 36 percent hydrochloric acid as a cutoff
isjustifiable. While hydrogen chloride is established by the Act as an EHS
with a registration quantity of 2,000 pounds the Basis and Background
Document in Section VII, subsection C3 states that the 36 percent
hydrochloric acid was derived from the initial list. A solution of an EHS
has in equilibrium with it a gas-vapor mixture which contains the EHS.
When the mixture immediately above the solution surface is displaced
by air movement (wind), the constituents of the solution will evaporate.
the EHS included. Thirty-six percent hydrochloric aCId is a standard
product grade that is widely handled. A spill of 5,600 pounds of it could

, result in a release of 2,000 pounds of HCI vapor commensurate with the
release of the pure HC I. Thus, a solution provides a suitable basis as
a cutoff, as well as the pure substance. Similarly, the Department calcu
lated that an unconstrained spill of 28 percent ammonium hydroxide
could result in a release of ammonia vapors that has the potential for
a catastrophe.

COMMENT: The method by which the registration quantity of 36
percent aqueous hydrogen chloride proposed in "I.J.A.C. 7:31-2.3 Table
I, Part II was arrived at does not take into account the decreased volatility
of the hydrogen chloride in the solution. Simply applying an assay of
solution to the registration quantity of the hydrogen chloride gas. in otber
words dividing 2,000 pounds by 0.36, indicates that no consideration was
given to the properties of a solution versus the gas itself.

RESPONSE: The Act, at N.J .S.A. 13: 1K-22a, identifies hydrogen
chloride and ten other substances as the initial extraordinarily hazardous
substances list. All meet the definition of an HIS in that the; are acutelv
toxic and a release of a sufficient quantity would result in 'the death ;r
permanent disability to those exposed. The Department has focused on
toxic and volatile substances for this phase of the EHS list expansion
which is based on both the definition of an EHS as provided in the Act
and the characteristics of the eleven initial EHS·s. The original list in·
cluded Hel, Chemical Abstract Services (CAS) #7647-01-0. This CAS
number includes both anhydrous HC I and aqueous HC I. which possess
similar chemical and toxicological properties. Since both anhydrous and
aqueous He I result in identical cellular damage upon exposure, the
Department could not arbitrarily ignore the hazard potential of the
stronger grades of aqueous HC!. The fact that aqueous HC I has a lower
vapor pressure than anhydrous HC I is compensated for by the larger
registration quantity, determined by consideration of solution properties.

COMMENT: Ozone should not be included on the list proposed in
N.J.A.C. 7:31-2.3 Table I, Part II because it is fundamentally different
than all other chemicals on the list. Ozone is not stored in large quantities
and is never present in pure form. Ozone is usually generated on-site and
in unstable. Ozone concentrations in the gas stream leaving the ozone
generator are typically dilute; i.e., two percent ozone or less. Ozone
generating opera tons are essentially fail-safe. Dispersion modeling in
dicates that exposure to ozone is not a problem at generation rates or
15 pounds per hour.

RESPONSE: While it is different from other chemicals on the list,
ozone meets the criteria for inclusion in Part II of the EHS list because
modeling demonstrated that if 15 pounds/per hour or more, in any
percent concentration, is released within that hour, whether from storage
or generation, it will have the same potential for a toxic catastrophe as
would a release of any other chemical on the list using the conditions
described in the Basis and Background Document. The Department is
aware that ozone may not be stored in large quantities, but the generating
capacity of 15 pounds/per hour has the potential for a catastrophe.
Although it is generated on-site and mixed with air. it remains a gas with
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known properties. At 20°C, after one hour the ozone level will be 85
percent of the initial concentration, as stated in the Kirk-Othmer
Chemical Encyclopedia; therefore, a sufficient amount would remain one
hour after being released to have the potential for a catastrophe.

Regarding the statement that ozone generating operators are essentially
"fail safe", the environmental risks of generating ozone depends on the
likelihood of release. The intent of the TCPA is to promote use of proven
risk reduction techniques and procedures through appropriate risk man
agement.

COMMENT: The Department is to be commended for specifically
identifying substances to be addressed by the proposed rule. However,
no reference is made to whether these substances proposed in N J .A.C.
7:31-2.3 refer to the gaseous or liquid state. Some clarification is obviously
needed for substances such as ammonia which exists in both states.

RESPONSE: Unless otherwise indicated, the list of extraordinarily
hazardous substances refers to both the liquid and gaseous states. For
example, anhydrous ammonia at 20°C and atmospheric pressure exists
as a gas, but if the temperature were decreased to below its boiling point
at atmosheric pressure (-33.35°C), it would be a liquid. Therefore, no
change in the rule is required.

COMMENT: The proposed N.l.A.C. 7:31-2.3 Table I, Part II lists
formaldehyde gas. The background data is based on formaldehyde as a
gas. The Commenter's facility stores, handles, and processes formalin.
·Formalin is a solution of formaldehyde in approximately 50 percent
water. Background data on the formalin, as well as dispersion studies
conducted by this facility, all indicate that no threat to health exists at
the fence lines from operations that store, handle, or process formalin.
Therefore, the above mentioned operations should not come under the
provisions of the proposed NJ.A.C. 7:31-1, 2, 3 and 4.

RESPONSE: As indicated, Part II of the EHS list includes for
maldehyde gas only. Formalin does not meet the criteria for inclusion
in Part II because of its low vapor pressure.

COMMENT: The dispersion model used to calculate the registration
quantity for the proposed NJ.A.C. 7:31-2.3 Table I, Part II, should not
be the puff type, since ozone is not stored but is generated and consumed
from a "carrier gas", normally air.

RESPONSE: The Department agrees that a puff type dispersion model
would be inappropriate for the purpose of calculating the registration
quantities of EHS's, and such a model was not used. The Basis and
Background Document for the proposed rule in Section VII, subsection
D-3, Atmospheric Dispersion Modeling, indicates that the model used
to determine the registration quantities for the Part II EHS list in
N .l.A.C. 7:31-2.3 Table I, was Turner's neutrally buoyant, continuous
emission dispersion model.

COMMENT: It is far from certain that the procedure used in deriving
the registration quantity will sufficiently insure the safety of the public
for the substances proposed in N J .A.C. 7:31-2.3. It is not clear how the
quantities were initially established and there is a question as to the
viability of the air quality model used by the Department. Is there a firm
basis for saying that the established quantity at every site contributes to
a potential catastrophic scenario? Registration quantities should be de
cided on a case-by-case basis, using site specific information. If the real
distance from the EHS to the nearest property line is greater than 100
meters, the actual distance should be used in the equation to determine
the registration quantity. The proposed rule should include a provision
to allow the use of real data (not a standard 100 meters as point of
contact) in the above equation. Also, the Lawrence Livermore Labora
tories recently conducted field testing on hydrogen nuoride and derived
potentially acceptable dense gas models which may be useful in determin
ing the registration quantity for a dense gas.

RESPONSE: Since the Act, at N .l.S.A. 13: I K-22a, specifies only one
registration quantity for each of the original EHS's, the Department is
following the precedent established by the Act in establishing a single
registration quantity for each EHS on the expanded list, rather than
permitting a different registration quantity for each site. The Department
believes that the single quantity given in N.l.A.C. 7:31-2.3 is appropriate
for registration purposes. The method used to determine each registration
quantity is discussed in detail in the Basis and Background Document
to the rule in Section VII, subsection D. The Department believes that
the procedure used in deriving the registration quantity does sufficiently
ensure the safety of the public in that it is based on most conservative,
scientifically valid. and realistic conditions. The resulting registration
quantity is a realistic minimum quantity for the following reasons:

(I) The acute toxic concentration used as the toxicological criteria is
most conservative. representing a minimum lethal concentration for the
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most sensitive animal; (2) F-stability class is most conservative; (3) Wind
speed of 2 meters per second is most conservative for accurate Gaussian
prediction: (4) Property line (100 meters) is most conservative for accurate
Gaussian prediction: (5) Ground level release is most conservative; (6)
Ground level reception is most conservative; (7) Not correcting for
clothing or shelter is most conservative; and (8) The population density
used is the average of the densest industrial communities. Furthermore,
the Department believes that establishing a registration quantity on a
case-by-case, site-specific basis would lead to massive confusion among
the regulated community as to the applicability of the rule to their facility
and would result in an unmanageable program for the Department to
administer. Also, it would not drastically reduce the amount of work for
the regulated parties, as a hazard analysis and risk assessment would still
need to be performed to determine if the accidental release of an EHS
would cause an off-site injury or death.

The type of model used to determine the registration quantities is the
only kind that has been approved by the United States Environmental
Protection Agency for dispersion modeling. For this reason other types
of models, such as dense gas, could not be used as they have not yet
been properly validated.

As discussed in the Basis and Background Document, a number of
criteria are being considered for including chemicals on the EHS list. As
with the initial list expansion, the inclusion of these chemicals on the list
will be based on the degree of hazard presented by these chemicals as
determined by the toxicity of the chemical and a consequence analysis
for realistic release scenarios. Regarding the recent field testing conducted
by the Lawrence Livermore Laboratories, it is noted that hydrogen fluor
ide is an anomaly in terms of dispersion after its release into the at
mosphere. It tends to disperse as a dense gas cloud rather than as the
expected neutrally buoyant gas. Other chemicals on the proposed list
(such as arsine) will also disperse as a dense gas given the proper release
conditions, proper release amounts, and proper physical and chemical
characteristics of the EHS. Not all EHS's or accidental release scenarios
can result in a dense gas cloud being formed. It is likely, however, that
a neutrally buoyant cloud could be formed by all EHS's on the proposed
list under the right conditions of release. Because it is likely that a
neutrally buoyant cloud could be formed, a neutrally buoyant type model
was used to establish the registration quantity that would be applicable
to all sites where EHS's are used, stored, manufactured, or handled.

The Department recognizes that a dense gas model and the algorithm
to calcula te hydrogen fluoride dispersion may need to be used within the
risk assessment process. The Department intends to address the proper
use, acceptability and application of these models in the future and will
permit their use in performing the consequence analysis within the fa
cility's risk management program.

COMMENT: The standard "one death off site" is too high for the
purpose of developing a minimum registration quantity. Potential releases
which would result in either hospitalization or evacuation of a specific
number of people should be used instead.

RESPONSE: The Act at N.1.S.A. 13:IK-2Ia, defines an "Ex
traordinarily hazardous accident risk" as "a potential for release of an
extraordinarily hazardous substance into the environment which could
produce a significant likelihood that persons exposed may suffer acute
health effects resulting in death or permanent disability." The Act, at
NJ.S.A. 13:1K-2li, also defines a "Risk management program" as "the
sum total of programs for the purpose of minimizing extraordinarily
hazardous accident risks ... " Thus the standard used to determine the
minimum registration quantities for the Part II EHS's in N.l.A.C.
7:31-2.3, Table I, is based on the language of the Act and provides a
clearly defined standard. Therefore. it has not been changed.

COMMENT: A provision should be included to permit revisions to
the EHS list, to not only add but to remove substances and to revise
the registration quantities as necessary.

RESPONSE: The Act, at NJ.SA 13: I K-22C, specifically provides
that the Department has the power to amend, by regulation, the EHS
list to accommodate new chemical compounds or to reflect new infor
mation or scientific data that becomes available to the Department. As
this power is provided by the statute, it is not necessary to include it in
the rule also. In the event new information indicates that an EHS should
be removed from or added to the list or that the minimum registration
quantity of an EHS should be increased or decreased, the Department
will consider proposing an appropriate amendment to the EHS list at
that time.

COMMENT: The Basis and Background Document did not fully ex
plain how the Clancey equation for spills is utilized for determining the

(CITE 20 N.J.R. 1376) NEW JERSEY REGISTER, MONDA Y, JU~E 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS

registration quantity of substances proposed in N.J.A.C. 7:31-2.3 that are
liquids at 20°C and atmospheric pressure. The equation requires assump
tions to be made on the square footage of the spill area. which cannot
be practically determined. Since these liquid substances are already regu
lated under various spill containment regulations, they do not need to
be included in the proposed rule as well. At least for the liquids with
low vapor pressures, an exclusion from the proposed rule should be
available if the substance is regulated by and is in compliance with
applicable spill control requirements.

RESPONSE: The Clancey equation is used together with the Gaussian
dispersion equation to calculate the liquid pool area required to produce
emission rates to obtain specific toxic concentrations. For high volatility
liquids, the quantity emitted per hour from the pool is the registration
quantity. For low volatility liquids, the registration quantity is the quanti
ty in the pool. The pool is assumed to be at least two millimeters in depth
to be realistic in computing a minimum quantity that would have to be
in a pool of the calculated area.

The TCPA regulates any substance in a sufficient quantity at a single
site such that its release into the environment would produce a significant
likelihood that persons exposed will suffer acute health effects resulting
in death or permanent disability. All liquids listed in N.J.A.C. 7:31-2.3
have been found to meet this definition. At their calculated registration
quantities, the liquids with the lower vapor pressures have the same
catastrophic potential after a spill as those with higher vapor pressures.
Therefore. none will be exempted from the provisions of the ruJe.

The spill containment regulations referred to in the comment address
a different threat than the TCPA and the rule. The various spill contain
ment regulations are primarily concerned with spills onto the land or into
waterways. surface and groundwater and are generally directed at limiting
the chronic health effects of the spill. However, the TCPA deals with only
those extraordinarily hazardous substances which when spilled have a
potential to cause acute health effects; i.e. immediate catastrophic conse
quences. Also, the spill containment regulations are directed towards
physical containment of a liquid spill of the material while the TCPA
program covers all potential releases to the environment. including at
mospheric releases. In addition, the spill containment regulations deal
with containing a spill or incident while the TCPA focuses on preventing
an incident from occurring. Finally. the TCPA program has requirements
for several management control measures which are not necessarily cov
ered by the spill containment regulations.

COMMENT: Some compounds on the EHS list proposed in NJ.A.C.
7:31-2.3 appear to be anomalies and go far beyond the concept of prevent
ing a catastrophe. Surely drums of ammonia do not coincide with bulk
tanks of TO!. Referring to the proposed Part " list expansion. the
concern for a combustion product such as nitrogen oxide (NO,) does not
seem rational compared to materials such as chlorine or chlorine dioxide.
This concern is more related to the "capable of being produced" issue,
rather than the storage and handling of Jiquified gases.

RESPONSE: Nitrogen oxides such as nitrogen dioxidc. nitrogen triox
ide, and nitrogen tetroxide were included on the list because they meet
the criteria used by the Department. and because they are items of
commerce or can be intermediates in a synthetic pro<:ess. Spe<.:ial
provisions for stack generated nitrogen oxides have been made. Modeling
of nitrogen oxides shows that at a 200 pound or greater release a potential
catastrophic event could occur. Similar modeling was done for chlorine
dioxide and anhydrous ammonia to determine their registration quan
tities. Every substance at the registration quantity listed in N.J.A.C.
7:31-2.3, Table I. Part II has the potential for a catastrophe. Therefore,
no change in the rule is required.

COMMENT: If an EHS is present as a dilute solution, its hazard in
the solution should be the determining factor, not its mere presence.
Methylamine is often purchased as an aqueous solution which obviously
poses considerably less risk than the gas itself.

RESPONSE: Solutions or mixtures which contain an EHS must be
registered if the quantity of the EHS that is handled. used, manufactured,
stored or generated on site exceeds the registration quantity. Subsequent
safety reviews, hazard analysis or risk assessments will determine the
actual extraordinarily hazardous accident risk involved and indicate the
extent of risk reduction actions that are warranted. Also. if the conditions
specified by NJ.A.C. 7:31-2.21 (now N.J.A.C. 7:31-2.19) are met, the
registrant may request an exemption from the requirements of N.J.A.C.
7:31-3 for certain non-contiguous EHS equipment.

COMMENT: It is difficult to believe that phosphorus trichloride has
a 500 pounds cutoff while phosphorus trifluoride has a 34,000 pounds
cutoff. Are the acute toxicity and volatility characteristics that different'.'

ENVIRONMENTAL PROTECTION

RESPONSE: Data for the lowest toxicity level found for phosphorus
trichloride (PC I]) is 5 ppm, while the lowest toxicity level for phosphorus
trifluoride (PF,) is 529 ppm; i.e. PC J.1 is approximately 106 times as toxic
as PF). This difference is probably due to differences in water reac
tivity-PCI, being extremely reactive while PF) is slowly reactive. It is
likely, therefore. that significantly more PF, is exhaled as compared to
PC I." if comparable levels are breathed in. The modelling method used
by the Department to determine the registration quantity for PF) shows
that a release of 34,000 pounds has the potential for a toxic catastrophe.
The registration quantity of 500 pounds for PCI) was determined by the
Legislature in the Act.

COMMENT: The risk associated with Part I compounds is not consis
tent with the proposed N.J.A.C. 7:31-2.3 Table I, Part 11 compounds,
which should be subject to separate rule-making procedures or be re
considered in their entirety by the Department.

Given the existing common law and statutory protections, the ex
traordinary onerous and expensive burden contemplated by the proposed
TCPA rule should be reserved for only those substances which pose the
same degree of risk to the public that was envisioned by the Legislature
in enacting the TCPA.

Most of the risks identified by the Legislature have been controlled
by the original II substances and whatever minimal risk remains can be
addressed by addressing each additional substance in an objective rule
making process which defines the risk associated with each material and
includes the opportunity for industry to provide comments which would
provide valuable operational insight and experience.

RESPONSE: The Department believes that the risk associated with
Part II compounds is consistent with the risk associated with Part I
compounds and' that all of the Part II compounds meet the criteria
established by the Act for inclusion as EHS·s. The Part II EHS list in
Table I of N.J.A.C. 7:31-2.3(a) consists of gaseous or volatile substances
that are acutely toxic in their associated registration quantities.

By enacting the TCPA and specifically requiring the Department to
adopt an EHS list, the Legislature clearly indicated that it did not consider
the existing common law and statutory provisions sufficient to protect
the public from those substances which met the Act's criteria for inclusion
on the EHS list.

The adoption of an EHS list is mandated by the Act, at NJ.S.A.
13:K-22c, and is based on the definition of an EHS as provided in the
Act. Extraordinarily hazardous substance means "any substance or
chemical compound used, manufactured. stored. or capable of being
produced from on-site components in this State in sufficient quantities
at a single site such that its release into the environment would produce
a significant likelihood that persons exposed will suffer acute health
effects resulting in death or permanent disability." The combination of
toxicity, dispersibility, and quantity equates the risks associated with
substances on the Part II EHS list to those of substances on the initial
EHS list.

The Part II EHS list at NJ.A.C. 7:31-2.3(a), Table I was properly
promulgated by an objective rule-making process that included the op
portunity for industry to provide comment, and it has been adopted in
accordance with the requirements of the Administrative Procedure Act,
NJ.S.A. 52:14B-I et seq. Therefore, no change to the rule is necessary
as a result of this comment.

COMMENT: The prohibition proposed in NJ.A.C. 7:31-2.4 should
be modified to reflect the statutory definition of an EHS which states
"capable of being produced from on-site components in this state in
sufficient quantities at a single site such that its release into the environ
ment would produce a significant likelihood that persons exposed will
suffer acute health effects resulting in death or permanent disability".

RESPONSE: The phrase "substances or chemical compounds" in the
proposed N J .A.C. 7:31-2.4(a) and (b) was intended by the Department
to mean only those substances or chemical compounds which are EHS·s.
However, these sections have been revised for clarity. The use of the term
"EHS" in NJ.A.C. 7:31-2.4(a) and (b), is, of course. in accordance with
its statutory definition.

COMMENT: The phrase "capable of being produced from on-site
components" in the definition of "EHS" is vague and should contain
a specific reference to exothermic decomposition by-products, products
of combustion, etc. For instance, in a fire PVC could emit hydrochloric
acid. Was this type of release an intended situationO Also, if components
in a facility can produce an EHS but are in separate areas, is the facility
"capable" of manufacturing EHS's? The proposed rule should define this
phrase. otherwise considerable time and effort will be spent preparing
ror events which are not reasonably foreseeable.
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RESPONSE: The Department believes that "capable of being
produced from on-site components" as used in N.J.S.A. 13:IK-2Ie, in
cludes those situations in which an EHS may be released into the environ
ment due to its generation from non-EHS's by one of the following
means: water and water vapor reaction, instability or decomposition, or
mere mixing and chemical reaction with another substance.

For example, in situations where two substances are mixed, and the
mixture can or may generate an EHS, then an EHS is "capable of being
produced from on-site components". and that operation would be cov
ered. In a case where two substances, which when mixed will generate
an EHS, are stored in separate containers. and it is not reasonably
foreseeable that they will be mixed together. then an EHS is not "capable
of being produced from on-site components" and would not be covered.

The Act gives the Department the authority to amend the list to
accommodate new chemicals compounds that may be developed or reflect
new information or scientific data that may become available to the
Department. Further researcrl in the categories of chemicals, "capable
of being produced" is necessary to determine what potential exists for
a catastrophic event in those cases. These categories of chemicals such
as PVC were. therefore, not included in the Table I, Part II expanded
list.

COMMENT: The statement "or have the capability to generate within
one hour" as it first appears in the proposed N.J.A.C. 7:31-2.4 is in
definite, arbitrary and too broad. It particularly affects industries with
large flows of materials containing low concentrations of an EHS. As
written, the major portion of petroleum industries would be EHS facilities
because hydrogen sulfide occurs in low concentrations in raw materials,
intermediate, and possibly finished products. The Department should
distinguish between EHS facilities that have continuous flows of materials
containing an EHS versus large inventories of EHS's, in that flows can
be reduced and controlled quickly when required to mitigate a release.

RESPONSE: Each owner or operator of a site handling, using, manu
facturing or storing at least the registration quantity of an EHS is required
to register with the Department in accordance with N.J.A.C. 7:31-2.5.
Even though a facility may have greatly diluted at least the registration
quantity of an EHS with another substance. it is still required to register
and to comply with the risk management program requirements of
N.J.A.C. 7:31-3; i.e. to take those risk reduction measures which are
appropriate considering the risk at the facility.

The Department believes that facilities which have greatly diluted
EHS's will require less extensive RMP's and risk reduction measures than
those facilities with similar quantities which are not diluted.

COMMENT: In the proposed N.J.A.C. 7:31-2.4(b), the registration
period for EHS facilities is restricted to 90 days after final promulgation
of the regulations. We request that this period be extended to 180 days,
so that the amount of information needed to fully complete the survey
forms can be obtained.

RESPONSE: The 90 day registration period is mandated by the Toxic
Catastrophe Prevention Act, at N.J.S.A. 13:IK-22d, and is not subject
to change by the rule. Therefore, the registration period has not been
changed.

COMMENT: The proposed N.J.A.C. 7:31-2.4(c), (d) and (e) requiring
Departmental approval before construction or operation of a new EHS
facility or the use of a new EHS in an existing facility is without statutory
authority. Will approval for construction be withheld until an approved
RMP is in place or can construction begin and operation be contingent
upon approval of the RMP'.' Further, prior approval is burdensome and
will destroy rapid competitive response and cause considerable delay in
construction and start-up of new facilities. Frequently a new material may
be used for a single product which may never be repeated. or to tempor
arily overcome some process problem. [t would seem prudent to allow
facilities with an approved RMP to use other EHS materials without
delay as the program elements in place for one substance are not likely
to be markedly different for another EHS. There will be lost business
opportunities and jobs because the chemical industry in the State will
no longer be able to introduce new products or new cost effective product
modifications in a timely manner. The unnecessary burden of pre-ap
proval should not be placed on companies who have demonstrated the
capability to design, start-up and operate new or modified facilities in
a safe and environmentally sound manner. It leads to increased cost of
operation and growth of government. This apparent limitation should
be removed and means provided to allow business as usual during this
interim period even if it is at the facility's own risk. A provision should
be added allowing construction to proceed if the owner or operator has
filed with the Department the material req~ired by N.J.A.C. 7:31-2.10
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and a construction timetable 90 days prior to the start of construction,
or if the Department has failed to approve the plan or to respond in
writing identifying the deficiencies within 90 days.

RESPONSE: The TCPA rules are promulgated, in part, under the
authority of the Air Pollution Control Act, ~·U.S.A. 26:2C-I et seq.,
which relates to the control and suspension of air pollution, defined in
part as the presence in the outdoor atmosphere of one or more air
contaminants in such quantities or duration as are injurious to human
health or welfare, and which provides the Department with the power
to promulgate rules to prevent, control, and prohibit air pollution
throughout the State. This, and the general guidance provided in the
Toxic Catastrophe Prevention Act, at N.J .S.A. 13: I K-20, that the single
most effective effort in prevention of environmental accidents is by antici
pating the circumstances that could result in their occurrence and taking
those precautionary and preemptive actions required, is the basis for the
rule's requirement that the Department approve construction of a new
EHS facility which does not have an approved RMP, approve the oper
ation of a new EHS facility and approve the use of a new EHS at an
existing facility before such operation or use commences.

The requirements under N.J.A.C. 7:31-2.4(c) and (d), are not unduly
burdensome for new facilities, as safety reviews and hazard analyses are
normally conducted as standard design practice and thus should not
create any additional delay. To allow a facility to handle an EHS without
complying with the specific provisions for the development, approval and
implementation of an effective RMP would expose the facility to the
potential for a toxic catastrophe. The rules, therefore, require approval
of the summary risk management program statement, safety review,
hazard analysis and risk assessment of the proposed facility prior to
construction for those facilities without an approved risk management
program and in some cases may actually reduce delays and save costs
by avoiding unnecessary design changes and reconstruction required to
ensure the safe operation of new EHS facilities. Construction will be
allowed to proceed before the complete RMP is approved; however,
operation may not commence until the RMP is approved.

A new EHS facility planned by a registrant with an approved risk
management program in effect at the site is not as restricted and is allowed
to proceed with construction, although it must receive Departmental
approval of its modified RMP prior to operation. This should not present
an undue burden to facilities with an approved risk management pro
gram. Any modification to an existing EHS facility requires a safety
review and hazard analysis as defined under modifications. The Depart
ment merely requires pre-notification of modifications by registrants that
have an established RMP.

Introduction of a new EHS to an existing EHS facility may involve
some similarities in the risk management requirements. However, there
are significant differences between the characteristics of different EHS's
and these differences may require revisions to the procedures, training,
maintenance, materials of construction, pressure relief devices, controls,
etc. which all necessitate a safety review, hazard analysis, and revised risk
management program. However, with proper planning on the part of
EHS facilities in the State of New Jersey, neither business opportunities
nor jobs should be lost to other states because of the requirements of
the TCPA and the public will have benefited from the reduced threat
of toxic catastrophes.

As to the suggestions to change the rule to allow construction to
proceed upon the filing of certain required materials without being re
quired to wait for Department approval, or to provide a 90 day deadline
for Department response, the Department believes that pre-approval of
construction of a new EHS facility is especially important in the case of
an owner or operator which does not presently have an approved RMP
and may not have had previous experience with EHS facility operations
or construction.

[n regard to the statement that facilities should be allowed to operate
at their risk during the interim while awaiting Department approval of
new construction or operation, the Legislature by enacting the TCPA has
clearly indicated that facilities will no longer be allowed to operate at
their own risk. Therefore, there will be no changes in the rule.

COMMENT: An interim status should be provided under the
proposed N.J.A.C. 7:31-2.4(d) to allow operation of a new EHS facility
until Departmental review is completed.

RESPONSE: No interim status will be provided in the rule to allow
a facility which does not have an approved risk management program
to go into operation because this may endanger the public's safety as some
unacceptable operating procedures may be implemented.

A facility may begin to construct the new EHS facility if it has sub
mitted the reports of a safety review, hazard analysis, and risk assessment
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where required at least 90 days prior to construction as stated at N.J.A.C.
7:31-2.IO(a)2. However, no registrant may begin operating a new EHS
facility without an approved RMP until the Department and the regis
trant have executed an administrative consent agreement containing an
approved RMP as stated at N.J.A.C. 7:31-2.4(d). Therefore. no changes
have been made to the rule.

COMMENT: The proposed N.J.A.C. 7:31-2.4(f) should be amended
to provide that a registrant with a complete submission shall be deemed
to have an approved RMP unless notified to the contrary by the Depart
ment, and can therefore implement modifications while awaiting De
partmental approval.

RESPONSE: In response to this comment, N.J.A.C. 7:31-2.4(f) has
been amended to indicate that those facilities which the Department has
determined to have an established RMP, as described at N.J.A.C.
7:31-2.7, or an approved EHSARA work plan, may make a modification.
The requirements for those facilities performing a modification are de
scribed at N.J.A.C. 7:31-2.1 I. The Department must review the summary
risk management program statement to determine that an RMP exists
in order to ensure that the facility has taken the proper risk management
measures for the modification.

COMMENT: Delete "at least 90 days" from the proposed N.J.A.C.
7:31-2.5(d) or revise this requirement. If a facility has an approved RMP,
all changes will be documented in the annual report. Also, delete the
proposed N.J.A.C. 7:31-2.5(e) as it is redundant, since if one has an
approved RMP you must be doing everything required to construct a
new EHS facility and all changes will be documented in the annual report.

RESPONSE: The Department believes that the requirements for the
submittal of a new registration form, a summary risk management pro
gram statement. and reports of the safety review, hazard analysis, and
risk assessment 90 days prior to putting a new EHS facility into service
at a site is necessary even for those registrants with an RMP previously
approved by the Department. To simply document these changes in the
annual report is not sufficient proof that the risks associated with a new
EHS facility are being properly managed in a timely manner. A new EHS
facility may require totally different operating procedures or emergency
response procedures from those currently used at the site. The RMP for
the si te also has to be properly revised to reflect these changes for the
new EHS facility, and it must be reviewed by the Department. The
Department believes that this must be submitted 90 days prior to oper
ation to verify that these new risks are being properly addressed and
managed.

N.J.A.C. 7:31-2.5(e) is not redundant as it applies to any change in
the site's registration form which makes it incomplete or inaccurate, not
just to changes regarding new construction. The Department feels that
it should be notified of these changes through the submittal of a revised
registration form to verify whether the site's RMP may be affected.

COMMENT: The proposed N.J.A.C. 7:31-2.5(d) should be modified
to emphasize the differentiation between sites with an approved risk
management program and sites without an approved risk management
program. Also, the commenters believe, registration should be submitted
prior to beginning construction even for those sites with an approved risk
management program.

RESPONSE: The Department does not agree that NJ.A.C.
7:31-2.5(d) needs to be modified to differentiate between sites with an
approved RMP and sites without an approved RMP. N.J.A.C. 7:31-2.5(d)
specifically refers to sites which have a previously approved RMP, and
N.J.A.C. 7:31-2.5(c) refers to those facilities which do not have an ap
proved RMP and are wnstructing a new EHS facility. The Department
does not agree that a new registration should be submitted prior to
beginning construction by those sites which already have an approved
RMP. A registrant that has already demonstrated the ability to develop
and implement an effective RMP at a site should be capable of adapting
the RMP to a new facility at the same site. However, the registrant must
submit an updated registration form and must also submit the documen
tation required in N .J.A.C. 7:31-2.10(b), which includes: (I) a revised
RMP description meeting the requirements of N.J .A.c. 7:31-3.12(a)l; (2)
a report of the safety review of the new EHS facility or new EHS service
prepared in accordance with N.J.A.C. 7:31-3.4; and (3) the report of the
hazard analysis and risk assessment prepared in accordance with N.J .A.C.
7:31-3.9 at least 90 days prior to the scheduled placing of the equipment
into EHS service. Also, in accordance with NJ.A.C. 7:31-2.4(e)2, a regis
trant may not operate a new EHS facility or use an existing facility for
a new EHS service before receiving written Departmental approval. Thus
the Department will have the opportunity to review the required RMP
submittals prior to the new facility beginning actual operation.
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COMMENT: The proposed N.J.A.C. 7:31-2.5(e) requires that updated
registration forms be submitted to the Department within 30 days of any
changes that make the prior registration incorrect or incomplete. Clari
fication is needed on the level of significance of a change for which the
Department should be notified. If a reaction product is allowed to remain
in a vessel for a longer period of time than originally described, surely
this would not be reportable. Must all risk reduction efforts and safety
measures be reported? Companies would have to file monthly re-regis
trations describing the results of safety meetings and training. If a regis
trant has an approved RMP, the changes will be documented in the
annual report. Also, the specified time period for submitting an updated
registration form should be changed from 30 days to 60 days.

RESPONSE: The requirements of N.J.A.C. 7:31-2.5(e) have been
clarified to match the latest revision of the registration form (DEQ-080,
1/88) which was published in the February 16. 1988 New Jersey Register
at 20 NJ.R. 360. The Department needs timely notification of changes
to Sections A, B, D, E, F (exclusive of items I through 3) and G amended
by the registrant. Data in the indicated sections are important to the
Department in four main areas: (I) Data to assure proper contact with
the registrant when needed: (2) Data on the compliance level of the
registrant; (3) Data on the magnitude of risk of the EHS's at the site
to the neighboring locale; and (4) Data on registrant liability insurance
coverage.

The Department does not require that details of process description
such as the time period a reaction product would remain in a vessel be
included in Section E. Consequently, the registration form need not be
updated to reflect such detailed EHS changes by the registrant. Only a
general description of the process containing data significant to com
pliance level and magnitude of risk is needed. Items I. 2 and 3 of Section
F are excluded from the updating requirement, because after the initial
registration submittal this information will be provided to the Depart
ment as part of the reports of safety review or hazard analysis, as required
to be submitted by other parts of the rule.

Finally, the 30-day time limit for submittal of an updated registration
is believed to be sufficient; therefore no change has been made to this
reporting period.

COMMENT: The proposed NJ.A.C. 7:31-2.5(g)7 requires registrants
to identify in the registration form "the insurance carriers underwriting
the site's environmental liability and workers' compensation insurance
policies including the address of the carrier, the type of policy. the amount
of insurance and limitations or exclusions to the policy". This provision
needs to be revised to take into account the fact that many facilities may
be unable to obtain environmental liability insurance policies. Moreover,
it is unreasonable to require the registrant to list all of the "limitations
or exclusions" to each such policy as insurance policies are most entirely
made up of limitations and exclusions. If all of that information is
necessary for the Department's purposes, which is doubtful. the registrant
should at least be given the option of attaching a copy of the pertinent
policies.

RESPONSE: N.J.A.C. 7:31-2.5(g)7 is derived from the Act, at
NJ.S.A. 13:1 K-22b. Section G of the registration form requires only a
limited amount of general information concerning the site's environmen
tal liability coverage. The rule does not require the registrant to obtain
environmental liability insurance. Limitations or exclusions to a policy
provide valuable information to the Department. in that it may indicate
an independent third party may have already found an area of risk that
needs improvement. A pertinent section of the policy may be attached,
but the Department is not requiring or requesting that the entire policy
be attached to the registration form. Therefore, no change has been made.

COMMENT: How detailed should the process description be that is
required by the proposed N.J.A.C. 7:31-2.5(g)5? Will a batch sheet be
necessary? This should be clarified to indicate that general process infor
mation is acceptable and not detailed, step-by-step process information.
sufficient to allow a third party to duplicate the process.

RESPONSE: Section E of the registration form describes the infor
mation that is required regarding the process description; i.e., a general
description of the process involved in the use, manufacture, storage,
handling or generation of the EHS, including typical and maximum
operating conditions (temperatures and pressures) as they relate to the
EHS, and a simplified now sheet. A batch sheet is not necessary. nor
is detailed, step-by-step process information required. No change in the
rule is necessary as the required information is clarified by the registration
form itself.
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COMMENT: In the proposed NJ.A.C. 7:31-2.5(b) change the time
period for registration from "90 days" to "180 days" after substances
are added to the EHS list.

RESPONSE: In N J.A.c. 7:31-2.5(b), the 90 day time period to regis
ter with the Department has been deleted as unnecessary, because this
subsection merely provides for the voluntary registration by owners or
operators of sites which plan to use EHS's in the future.

COMMENT: The proposed NJ.A.C. 7:31-2.5(g)2i and ii should ex
empt research and development facilities from the reporting requirement.

RESPONSE: The rule, at NJ.A.C. 7:31-1.5, defines "facility" such
that it does not include a research and development laboratory, which
is further defined as a specially designated area used primarily for re
search, development, and testing activity, and not primarily involved in
the production of goods for commercial sale, in which EHS's are used
by or under the supervision of a technically qualified person. A research
and development laboratory which meets these standards will be exempt
from the reporting requirements of NJ.A.C. 7:31-2.5(g) 2i and ii.

COMMENT: In the proposed NJ.A.C. 7:31-2.6(b) regarding submit
tal of a summary risk management program statement, change "60 days"
to either "120 days" or "180 days". Although most of this information
already exists, it is not in the format dictated by the regulation; and unless
the Department greatly simplifies the paperwork requirements, it will take
much longer than 60 days to prepare this. Also, in the proposed NJ.A.C.
i:31-2.6(c), the summary risk management program statement should be
submitted within 120 days from the operative date, rather than between
October J and October 31, 1988, because the format is very specific and
will require reorganization of many parts of the RMP.

RESPONSE: For those registrants with an existing risk management
program, conversion of the data to the required summary form should
not be difficult, and the 60 day time period specified by NJ.A.C.
7:31-2.6(b), which does not begin to run until these rules become operat
ive, is considered sufficient. However, the proposed NJ.A.C. 7:31-2.6(c)
has been amended to require that each registrant with an EHS listed in
Part" of Table I in NJ.A.C. 7:31-2.3, which indicates on its registration
form that it has a risk management program, shall submit a summary
risk management program statement containing the information required
by NJ.A.C. 7:31-3.12 to the Department by June 30, 1989. This will allow
registrants with Part II EHS's sufficient timc to plan for and meet the
requirements of the rule.

In addition, NJ.A.C. 7:31-3.12 has been amended to require less infor
mation to be submitted in the summary risk management program state
ment than was required in the proposal.

COMMENT: The proposed NJ.A.C. 7:31-2.6(e) allows any docu
ments to be reviewed either at the site or at the Department in the
discretion of the Department. This review should be conducted on-site,
or at the Department only under unusual circumstances. This comment
also applies to the proposed N.J .A.C. 7:31-3.3(c). All of the supporting
documentation is too bulky and as envisioned would be distributed at
several locations on the site.

RESPONSE: The Department must have the discretion to review re
quired documents either at the site or at the Department's offices in order
to en~ure an effective review and the efficient implementation and man
agement of the TCPA program. In general, the Department intends to
review as much documentation as possible at the site and does not desire
to burden the registrant with undue submissions of paperwork. It will
be necessary, however, for the Department to maintain those documents
necessary to support consent agreements, administrative consent orders
or administrative orders at its offices. Additionally, some documents will
be reviewed at the Department's offices, and the documents reviewed will
be maintained in accordance with the TCPA confidentiality and trade
secret provisions, NJ.A.C. 7:31-5, as proposed in the February 16, 1988
New Jersey Register at 20 NJ.R. 350(a). All comments concerning con
fidentiality and trade secrets under the TCPA will be responded to in
the adoption notice for the TCPA Confidentiality rule. Therefore, no
change has been made.

COMMENT: The Department is resorting to tools such as adminis
trative consent orders to initiate a simple approval process in the
proposed NJ.A.C. 7:31-2.6(1) and (h). The "permit approval" approach
exceeds the statutory intent. The Department could have invented a
simple permit or it could, as the Act suggests, have an agreement. A new
term, "agreement", should be added to the definitions which means a
written cooperative agreement between the EHS facility and the Depart
ment which spells out the program and the mutually agreed upon duties
and requirements. A consent order smacks of an enforcement action or
some environmental wrong-doing and is adversarial rather than cooperat-
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ive. The language should be changed to "an approval letter" or an
"agreement". The Act does not require consent or administrative orders:
it indicates only that the parties may enter into consent agreements or
that the Department may issue administrative orders. An agreement
should be the first step in resolving minor differences rather than resorting
to administrative consent orders.

RESPONSE: The Act specifically provides, at N.J.S.A. 13:1K-23b,
that "if the owner or operator and the Department agree on the measures
necessary to correct the deficiencies or omissions in the risk management
program, the parties may enter into a consent agreement." Neither the
Act nor the rule specify a permit approval approach. The Act, at NJ.S.A.
13: IK-23(c), goes on to provide that "if the parties cannot reach agree
ment the commissioner, after notice and hearing and written findings of
fact, may issue an administrative order requiring changes or additions
to correct the deficiencies". This procedure is included in the rule at
~ J .A.C. 7:31-2.6(i). The Department believes that consent agreements
and consent orders provide a sound basis for implementing and managing
the TCPA program and have the additional advantage of being readily
enforceable should a registrant fail to comply with the requirements of
the Act and the rule. Therefore, no changes has been made.

COMMENT: Nowhere in the proposed rule does it say that an RMP
may be approved. It is critical to the regulated community to know how
RMP's may be approved, and to be allowed to comment on this because
certain key actions appear to be contingent on RMP approval.

RESPONSE: In response to this comment the Department has clari
fied NJ.A.C. 7:31-2.6(a) to indicate the means by which the Department
may approve an RMP. Although not specifically identified as RMP
approval methods, NJ.A.C. 7:31-2.6(h) and (i) and N.J.A.C. 7:31-29(k)
are clearly designed to result in approved RMP's. Therefore, approval
of an RMP may be effected by the signing of a consent agreement as
described in NJ.A.C. 7:31-2.6(h) or by the registrant's implementation
of the requirements of an administrative order issued pursuant to either
N J .A.C. 7:31-2.6(i) or N.J .A.C. 7:31-2.9(k).

COMMENT: In the proposed N J .A.c. 7:31-2.6(a) delete "to the satis
faction of the Department" as unnecessary.

RESPONSE: The phrase "to the satisfaction of the Department", has
been deleted from NJ.A.C. 7:31-2.6(a) as it is redundant.

COMMENT: The proposed 7:31-2.6(a) should be deleted or modified
to recognize the need for a start-up program to work into compliance
without going through the legal, time-consuming and costly consent
agreement process. The proposed rules have no provision for starting up
or working into the program. Good RMP's take time to develop. The
Department should allow registrants to develop RMP's further or to
modify them to satisfy guidelines without being in non-compliance situ
ations.

RESPONSE: The Department recognizes the fact that effective RMP's
take time to be developed. However, registrants without an established
risk management program are covered by the startup procedure prOVided
in N.J.A.C. 7:31-4, Work Plan Requirement. This procedure is estab
lished by the Act, at NJ.S.A. 13: I K-24. Those registrants who indicated
that they have an established RMP are provided a 60 day period by
N.J.A.C. 7:31-2.6(b) to meet the minimum criteria of an established RMP
set forth by N.J.A.C. 7:31-2.7(b), and also have an additional 60 days
to submit a proposal to correct any RMP deficiencies found by the
Department. Additional time is likely to be provided for the implementa
tion of any required remedial actions in accordance with a schedule
agreed upon between the registrant and the Department. The Department
also recognizes that registrants will be continually refining and developing
their RMP's in an effort to further reduce risk and this ongoing develop
ment of effective RMP's is encouraged. Therefore, no change to the rule
is necessary.

COMMENT: The proposed NJ.A.C. 7:31-2.6(f) outlining the con
tents of a draft consent agreement should include in (f)2 the reasons the
Department has considered the program deficient. The rationale for
determination of a deficiency and the references to the regulations and
the Act to which the deficiencies pertain should be included. Further,
the proposed NJ.A.C. 7:31-2.6(1)3 should recognize that the Depart
ment's proposed actions are not the only means to that end by substitut·
ing "may" for "must". The proposed NJ.A.C. 7:31-2.6(g) should be
changed to indicate that the proposals of the registrant may renect
changes or additions which differ from those made by the Department.

RESPONSE: The Department will develop and send to the registrant
upon completion of review of the registrant's risk management program
a draft consent agreement. This draft consent agreement will contain. in
part, the proposed actions that must be taken to correct the materia
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deficiencies in the RMP pursuant to NJ.A.C. 7:31-2.6(1)3. These
proposed actions represent the actions that the Department believes the
registrant must address to obtain an effective RMP, and in most instances
the basis of the deficiency will be self-evident. Therefore, the rationale
for determining deficiencies and a specific cite to the Act or rule will not
be included as a requirement of NJ.A.C. 7:31-2.6(1)2.

The Department also recognizes that the proposed corrective actions
listed in accordance with N.J.A.C. 7:31-2.6(1)3 may not be the only means
to correct a material deficiency. The registrant may submit a proposal
pursuant to N.J.A.C. 17:31-2.6(g) that differs from the Department's
proposed action to correct the deficiency. The language of NJ.A.C.
7:31-2.6(1)3 will be retained, since this draft consent agreement may be
finalized as an administrative order, if no other proposal to correct any
deficiencies is submitted by the applicant.

COMMENT: The proposed N.J.A.C. 7:3l-2.6(g) provides the regis
trant 60 days to correct any deficiencies in his risk management program.
This time frame may not be adequate if substantial modifications are
required. The commenter suggests that up to 180 days be allowed for
resubmittal of proposals to correct the deficiencies.

RESPONSE: The 60 day time period following receipt of the Depart
ment's recommended changes or additions during which the registrant
is to submit any proposals to correct deficiencies or omissions in its RMP
is established by the Act, at NJ.S.A. 13:IK-23a, and therefore will not

'be changed. It is noted that the registrant does not have to correct the
deficiencies of the risk management program within 60 days, but merely
has to propose how they will be corrected. Sixty days is adequa te time
for the registrant to submit a proposal with a plan to correct deficiencies.

COMMENT: The proposed N.J.A.C. 7:31-2.6(i) should be amended
to provide 390 days for the Department and the registrant to reach
agreement on the RMP.

RESPONSE: The proposal for a 390 day time period to reach agree
ment on a risk management program is excessive and would cause un
reasonable delay in implementing effective RMP's. It is not possible to
establish one standard time frame for reaching agreement because several
factors will influence this, such as size of the facility, complexity of the
processes involved, or number of deficiencies in the risk management
program.

COMMENT: In N.J.A.C. 7:31-2.6(0, the Department should inform
the registrant of the status of review of an RMP within a prescribed time,
for example, 90 days.

RESPONSE: It is the inten·tion of the Department to avoid delays for
implementing approved RMP's at facilities covered by the TCPA pro
gram. However, the Department cannot guarantee that all reviews will
be completed within the suggested 90 day time limit, and imposing a
status reporting requirement on the Department as to its progress would
only cause further delay and would provide little useful information to
the registrant. Of course, every effort will be made to expedite the review
of RMP's in order to implement the requirements of the program in as
timely a manner as possible. Therefore, no change has been made to the
rule.

COMMENT: There is precedent in State government for preliminary
hearings and the law allows this. Informal hearings should be included
in the Department's procedures, for example, prior to issuing an adminis·
trative order as proposed in N.J.A.C. 7:31-2.6(i). The commenter rec
ommends that a section be added which provides the opportunity for a
hearing with the Commissioner if the Department and the registrant
cannot reach agreement on the deficiencies of the risk management pro
gram and the method to correct them. This opportunity and the hearing
must reflect due process provided by the Act. N.J.S.A. 13: IK-26b
provides that an owner may petition the Commissioner for a review of
a Departmental order to undertake a risk reduction plan. If the Com
missioner affirms the order, the owner may request a hearing in the Office
of Administrative Law. Then the Commissioner "shall" transmit the
relevant documents, and an adjudicatory hearing "shall" be conducted.
Similarly, NJ.S.A. 13:IK-30b provides that "no civil administrative pen
alty shall be levied except subsequent to the notification of the violator,"
which "notice shall include ... a statement of the violator's right to a
hearing." This statutory language makes clear that hearings may not be
denied by the Department for an omission in a registrant's request.

RESPONSE: Although the rule does not address this issue of
preliminary or informal hearings, the Department realizes that informal
meetings will be held between the Department and the registrant to
negotiate and finalize the consent agreement. However, the rule will not
be changed to specifically provide for an informal hearing with the
Commissioner if the Department and registrant cannot reach agreement,
as this could well lead to significant delays in the program.

ENVIRONMENTAL PROTECTION

The opportunity to request an adjudicatory hearing to contest an
administrative order issued pursuant to N.J.A.C. 7:31-2.6(i)1 is provided
for by N J .A.C. 7:31-2.6(i)2; and N.J .A.C. 7:3 I-2.19(a) (now NJ.A.C.
7:31-6.3(b» provides for the statutorily required hearing. As to a viol
ator's right to a hearing, the Act, at N.J.S.A. 13: IK-30b, does provide
that the notice of civil administrative penalty assessment shall include a
statement of the violator's right to a hearing, and it continues on to
provide that the violator shall have 20 days from receipt of the notice
within which to deliver a written request for a hearing. In accordance
with the Administrative Procedure Act, N.J.S.A. 52:14B-l et seq., the
Department may place on any party the responsibility of requesting a
hearing if the Department notifies the party in writing of its right to a
hearing and of its responsibility to request the hearing, N.J.A.C.
7:31-2.20(c) (now N.J .A.C. 7:31-6.3(a)) provides the procedures which a
violator must foHow in requesting an adjudicatory hearing. This subsec
tion is clearly written and requires only that information necessary for
the Department to determine whether a contested case actually exists,
whether to attempt to negotiate or settle the matter and, where ap
propriate, to file the case with the Office of Administrative Law. Thus.
NJ.A.C. 7:31-6.3(c) and (e), which permit the Department to deny a
request for a hearing if the violator fails to submit its request in a timely
manner or to include all the required information, is in accordance with
the law and no change will be made.

COMMENT: The Commissioner should consider cost effectiveness
and technical feasibility during the hearing and review process.

RESPONSE: N.J.S.A. 13: IK-26a provides that upon review of the
extraordinarily hazardous substance accident risk assessment
(EHSARA), the Department shall, if appropriate, order the owner or
operator to undertake an EHS risk reduction plan and further requires
that the order identify any risks which, within the limits of practicability
and feasibility, must be abated. As the factors of cost effectiveness and
technical feasibility are included within the common meanings of prac
ticability and feasibility, both will be considered in the Department's
determination of which risks, if any, must be abated by the owner or
operator of a facility in order for its RMP to be approved.

COMMENT: Because of the enforcement potential and lack of f1ex
ibility of consent agreements, industry will be reluctant to enter into such
agreements unless there is considerable extra noat in compliance sched·
ules and requirements. Industries will take full advantage of the ad
judicatory hearings and bog down the program if consent agreements are
used rather than permits.

RESPONSE: The Act, at N.J.S.A. 13:IK-23b and c and N.J.S.A.
13: I K-26g, specifically provides for consent agreements and for adminis
trative orders for the correction of deficiencies or omissions and the
abatement of risks in order to establish effective RMP's. It does not
specify a permit approval process to implement RMP's. In addition,
N.J.A.C. 7:31-2.6(g) and (h) provide registrants with the opportunity to
submit their own proposals for correcting deficiencies, and indicate that
if the Department and registrant reach agreement on the RMP, they shall
enter into a consent agreement. The language of the rule implies that some
negotiation is expected in the consent agreement process and the Depart
ment recognizes that flexibility is required on its part if the TCPA pro
gram is to be successfu'\~! implemented and managed. Regarding the
enforceability of consent agreements, the Department must have the
capability to require compliance with the RMP in order to effectively
implement the TCPA program. Finally, the Act and the rule provide
registrants with the right to request adjudicatory hearings. but the Depart
ment believes that it is in the best interest of industry to cooperate with
it in carrying out the intent of this important public safety program.

COMMENT: The initial evaluation proposed in N.J.A.C. 7:31-2.7
must be amended to incorporate the procedure called for in the Act. If
not, this section must be deleted in its entirety since it exceeds the
statutory procedures for evaluating a risk management program as de
fined in the Act. The proposed initial evaluation takes away due process.
The Act clearly mandates that attempts be made to address deficiencies.
It should be recognized that few, if any, of a registrant's safety reviews,
hazard analyses, or risk assessments conducted prior to promulgation of
the proposed rules will retroactively meet all the requirements ofNJ.A.C.
7:31-3.9. It is unfair that the RMP process requires submission of docu
ments that may not exist in the required form because the requirements
were unknown (e.g., safety reviews-past 2 years, hazard analyses and
risk assessments-4 years, EHS accident reports-6 years). The selection
of a retroactive timeframe for acceptability of safety reviews is arbitrary.
This is retroactive regulation which places all registrants in jeopardy of
non-approval of its RMP no matter how effective it is. Internal company
audits and regulatory inspection results should be considered in the initial
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!evaluation. Additional nexibility is needed to allow facilities to develop
la complying RMP and yet avoid non-compliance for failing the initial
evaluation. If a company has used an RMP in the past and commits to
use it as required in the future, this should be adequate.

RESPONSE: The Department disagrees with the need to amend or
delete NJ.A.C. 7:31-2.7(b). The Act, at NJ.S.A. 13:IK-24, states that
upon review of the registration and accompanying materials the Depart
ment shall develop a workplan for those facilities without a risk manage
ment program. In order to accomplish this, an initial evaluation must
be made to determine if the registrant has an established risk management
program. The intent of the initial evaluation of the summary risk manage
ment program statement is to provide enough information to the Depart
ment to allow a determination of whether the registrant's risk manage·
ment program exists. A demonstration that the registrant has conducted
a safety review and hazard analysis and, where required, a risk
assessment, prior to submission of the summary risk management pro
gram statement will result in the Department finding that an RMP exists
because it shows an awareness of the importance of risk identification
and risk reduction management. The procedure in N.J.A.C. 7:31-2.6 does
allow for handling deficiencies in an existing RMP. If these efforts are
wholly inadequate or nonexistent, however, there is no existing risk
management program to be reviewed by the Department. Although the
Department would prefer to review all safety reviews and hazard analyses
conducted in the past two years and four years respectively, N.l.A.C.
731-2.7 and 3.12 have been changed to require the submission of only
the most recent reports of safety review and hazard analysis which can
be conducted any time prior to the required submission of the summary
risk management program statement, which for Part I EHS facilities is
as late as 60 days after the effective date of the rule. Thus sufficient time
exists for all facilities to comply with these requirements and, therefore,
no changes have been made.

COMMENT: The use of "where required" in the proposed NJ.A.C.
7:31-2.7(b) is not clear. Who or what determines "where required" and
in accordance with what criteria?

RESPONSE: In NJ.A.C. 7:31-2.7(b), "where required" refers to the
circumstances under which a risk assessment is required to be performed.
As N.J.A.C. 7:31-2.7(b) properly references N.J.A.C. 7:31-3.9(d), which
specifies when a risk assessment must be performed, no change is neces
sary.

COMMENT: Internal audits and regulatory inspection results of agen
cies such as the Environmental Protection Agency and the Occupational
Safety and Health Administration should be considered in the Depart
ment's initial evaluation of an RMP.

RESPONSE: NJ.A.C. 7:31-2.7 establishes the criteria for an initial
evaluation of an RMP which consists of a review of the RMP description
and reports of safety reviews, hazard analysis and risk assessments in
cluded in the summary risk management program statement. Therefore,
the documents suggested are not needed for review during the initial
evaluation of an RMP. However, they may be considered by the Depart
ment if the RMP is accepted for further review in accordance with
N.l.A.C. 7:31-2.6(e).

COMMENT: Some appeal or negotiation process should be provided
for registrants who feel they have a valid RMP. Some process is needed
to permit correction of deficiencies prior to imposing an order to engage
outside consultants.

RESPONSE: The initial evaluation of a risk management program is
based upon the objective criteria established in N.l.A.C. 7:31-2.7(b).
Either the registrant's summary risk maflagement program statement
meets the standard and is accepted for further review in accordance with
N.l.A.C. 7:3l-2.6(e), or it does not meet the standard and the registrant
is required to follow the procedures in N .l.A.C. 7:31-2.9 for developing
and implementing an extraordinarily hazardous substance risk reduction
work plan, accident risk assessment and risk reduction plan. There is no
adminstrative appeal or negotiation process for those registrants who are
found not to have an established risk management program at the initial
evaluation stage.

COMMENT: As long as a utility meets the 60 day deadline for sub
mission of an acceptable summary RMP, it should not have to proceed
with the requirements of N.J.A.C. 7:31-2.9.

RESPONSE: If a registrant's summary risk management program
statement meets the requirements of NJ.A.C. 7:31-2.7(b), its RMP will
be accepted for further review and it will not have to proceed with the
procedures specified by N.J.A.C. 7:31-2.9. Only ifit is found not to have
an established RMP under NJ.A.C. 7:31-2.7 is a registrant required to
assist the Department in developing a work plan in accordance with
N.J .A.C. 7:31-2.9.
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COMMENT: One of the key elements to the success of this program
is the expeditious identification of "high potential" sites through a two
stage quality assessment of the existing RMP's consisting of initial screen·
ing through summary statement, and an on-site audit for compliance by
owner/operator and the Department. The Department should work with
registrants to correct deficiencies through an agreed upon compliance
schedule, and should also audit to ensure compliance with the RMP based
on the number of EHS releases, the results of previous audits, etc.

RESPONSE: The rule provides for an initial screening of RMP's
through the initial evaluation of the summary risk management program
statement as provided for in N.l.A.C. 7:31-2.7. If the summary risk
management program statement shows that the registrant does have an
established RMP, the Department plans, in most cases, to review the
remaining documentation of the registrant's RMP during a site inspec
tion. The Department has established a procedure to correct deficiencies
in an RMP through an agreed upon compliance schedule at N.l.A.C.
7:31-2.6(1)4. The Department believes that to meet the intent of the Act,
it must audit and inspect to ensure compliance with the RMP based on
the requirements of N.1.A.C. 7:31-3, not solely on the number of EHS
releases, and results of previous audits. These factors, of course, will play
a part in the frequency and focus of Departmental inspections.

COMMENT: The phrase "assist the Department in developing a work
plan" found in the proposed N.1.A.C. 7:31-2.9(a) should be changed to
"in cooperation with the facility owner or operator, develop an ex
traordinarily hazardous substance risk reduction work plan." The rec
ommended language directly renects the language of the Act. It is clear
that there is a difference between the terms "cooperation" and "assist".
The first implies a cooperative spirit of joint responsibility. The second
implies a primary and secondary relationship. Similarly, "assist" or "as
sisting" used in the proposed N.l.A.C. 7:31-2.5(f)2 and 7:31-2.9(b) should
be changed to "cooperating".

RESPONSE: The Act, at N.1.S.A. 13:IK-24, clearly gives the Depart
ment the primary responsibility for developing the risk reduction work
plan. The Department will of course require the assistance and cooper
ation of the facility owner or operator in meeting these requirements;
however, the Department must have the authority to require the registrant
to comply with the requirements of the rule in order to effectively carry
out the intent of the Act. Therefore, the requested change will not be
made.

COMMENT: N.J.A.C. 7:3 J-2.9(a) should be eliminated since NJ.A.C.
7:31-2.7 covers the requirement to proceed with the remainder of
N.1.A.C. 7:31-2.9.

RESPONSE: N.l.A.C. 7:31-2.9(a) applies to registrants who have in
dicated that they do not have an RMP, as well as those whose RMP
was determined to be unacceptable. As N.l.A.C. 7:31-2.7 only applies
to registrants whose RMP was determined to be unacceptable, this
subsection is necessary for clarity and will not be deleted.

COMMENT: The language of the proposed N.J.A.C. 7:31-2.9(c)3 im
plies that the work plan has already been developed. This provision
should reOect the purpose of developing a work plan consistent with the
requirements of N.1.A.C. 7:31-4 and should be specific to the registrant's
facility.

RESPONSE: The Department agrees that N.l.A.C. 7:31-2.9(c)3 should
be clarified, and has amended this paragraph to indicate that the work
plan is "to be" developed.

COMMENT: The Act does not give the Department the authority to
require the use of consultants or the submission of proposals as required
in NJ.A.C. 7:31-2.9(d), (e) and (f). The requirement to submit and pay
for three proposals imposes undue economic burdens, would certainly
take longer than 60 days and should be extended to at least 90 days. The
subsection concerning the independent consultant selection should be
revised to allow a facility to prepare its own RMP if it has the expertise,
and the Department should then review and approve the program. The
Act does not require an outside consultant, only the Department to point
out deficiencies in an RMP.

Also, mandating the use of an outside consultant does nothing to
improve the risk management and risk management capabilities of in
house personnel. The line foreman, workers, process engineers, design
engineers, health and safety professionals and environmental managers
have an understanding of their production proces,es which no consultant
can match. For the program to become truly successful, it has to become
a "process", an integral part of the company's operations and way of
thinking, not a "program" imposed from the outside and destined to
languish once outside forces have been removed. In addition, this internal
expertise may be distributed throughout different divisions of a company,
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and internal audits are often performed by teams from separate divisions. COMMENT: The consultant selection process specified is unnecess-
The importance of input from registrant's personnel should be included arily time-consuming, burdensome, and cost-ineffecitve. Consultants will
in the rule. require time on-site to develop a meaningful proposal and will charge

RESPONSE: The Act does indeed provide the Department with the for their efforts.
authority to have an accident risk assessment conducted by an indepen- RESPONSE: The consultant selection process specified at N.J.A.C.
dent consultant. N.J.S.A. 13:IK-25 specifies that "The EHSARA shall 7:31-2.9(d) through (g) is directly derived from the requirements of the
be conducted in conformity with the work plan for the facility developed Act, at N.J.S.A. 13: IK-25, and is not excessively time-consuming or
by the Department pursuant to Section 6 of this Act by an independent burdensome. It is a common practice to require three proposals to de-
consultant selected by the Department from a list of three candidates termine the consultant's comprehension of the scope of work and the
submitted by the owner of the subject facility or, at the option of the personnel and other resources required to complete the work. Consultants
Department, by the Department or by an independent consultant con- are rarely selected before review of at least three proposals, and in many
tracted for by the Department ..." Thus, the Act does not allow a facility cases the costs for development of the proposals are absorbed by the
to prepare its own EHS accident risk assessment which eventually leads consultants, so that no additional burden may be placed on the registrant.
to an RMP. This would include the consultant's time on-site to develop a proposal.

The submission of proposals by consultants is considered necessary in COMMENT: The proposed NJ.A.C. 7:31-2.9(g) allows only 30 days
order to adequately evaluate the consultants and the extent of work to execute a contract with the chosen consultant. This is an unrealistically
proposed by each consultant. The proposals may be in an abbreviated short period of time for a contract to be negotiated, reviewed and ap-
form in some cases; however, they are necessary for the Department to proved by all the individuals involved, some of whom may be in other
determine that the EHSARA proposals meet the requirements of countries. At a very minimum, 60 days would be required.
N.J.A.C. 7:31-2.18 and that the consultants are capable of performing RESPONSE: The Department agrees that an extension of the time
the EHSARA in accordance with the schedule set forth in the work plan. allowed to execute a contract with the consultant is reasonable; however,

It is a common practice to require three proposals to determine the 45 days is deemed sufficient to complete this process. The rule has been
consultants' comprehension of the scope of work and the personnel modified accordingly. Also, the 30 day period specified in D of Table
required to carry out the proposal. Consultants are rarely selected before II at NJ.A.C. 7:31-2.20(i) (now NJ.A.C. 7:31-6.4(d)) has been changed
review of at least three proposals, and in many cases the costs for develop- to 45 days to be consistent with N.J.A.C. 7:31-2.9(g).
ment of the proposals are absorbed by the consultants, so that no ad- COMMENT: The risk reduction plan prepared pursuant to the
ditional burden may be placed on the registrant. The Department believes proposed NJ.A.C. 7:31-2.9(k) should consider the costs and resources
that 60 days is a reasonable time for the submittal of proposals to conduct associated with such actions.
the EHSARA since the requirements of a work plan will have been RESPONSE: The Act, at NJ.S.A. 13:1K-26, specifically requires the
already prepared through a meeting between the registrant and the De- Department in ordering an owner or operator to undertake an EHS risk
partment as stated at NJ.A.C. 7:31-2.9(c). reduction plan, to identify the risk or risks which must, within the limits

Preparation of a risk management program by a registrant's own of practicability and feasibility, be abated and a reasonable timetable for
personnel in the case of a facility without an existing RMP is inconsistent implementation of the plan. Therefore, the Department is required to take
with the mandate of the Act. NJ.S.A. 13:1K-25 clearly requires that the cost and resource considerations into account when directing a registrant
EHSARA be conducted by an independent consultant. However, the use to implement a risk reduction plan. The Department will thus consider
of facility personnel to contribute to the development of the program is the various alternatives available for reducing the risks at a faclity, includ-
recognized in NJ.A.C. 7:31-4.5(a)7 through 12. The Department agrees ing the overall cost and effectiveness of each available alternative in
that foremen, workers, and engineers can contribute significantly, and directing a registrant to implement a risk reduction plan. However, the
that their efforts can be an integral part of the risk assessment under the most important consideration remains the effectiveness of the alternative
supervision of the independent consultant. Finally, the Department agrees in reducing overall risk. As the Department is required by the Act to
that the RMP has to become an integral part of a registrant's operations consider these factors, no change is necessary.
in order for it to be successful and has designed the program's require- COMMENT: The wording of the proposed N.J.A.C. 7:31-2.9(h)
ments to ensure that risk reduction and RMP procedures become literally should be made consistent with the Act by deleting "and develop a
a day to day consideration at covered facilities. Therefore, no changes recommended risk reduction plan which will include the identification
will be made. of those activities necessary to create a risk management program."

COMMENT: How will the Department impose the requirement for RESPONSE: Although the Act does not specifically state it, one of
the registrant to hire a consultant to do an extraordinarily hazardous its main goals is clearly to ensure that all registrants have an effective
substance accident risk assessement on small companies which cannot RMP. The purpose of the EHS risk reduction work plan, the EHSARA,
afford huge consulting fees. Will this result in non-enforcement against and the EHS risk reduction plan is clearly the development of an effective
small companies? RMP which is defined by the Act, at NJ.S.A. 13:IK-2Ii, as " ... the

RESPONSE: The requirement that an EHSARA shall be conducted sum total of programs for the purpose of minimizing extraordinarily
by an independent consultant or by the Department originates in the Act, hazardous accident risks ..." Therefore, no change will be made.
at NJ.S.A. 13:IK-25. The division of work between the registrant and COMMENT: In the proposed NJ.A.C. 7:31-2.IO(b)2 the deadline for
the consultant or the Department, and the schedule of the work to submission of required documentation to the Department should be
conduct an EHSARA shall be established in accordance with N.J.A.C. changed to 30 days as opposed to 90 days since this will provide sufficient
7:31-2.9(c) which provides for consideration by the Department and the time for the Department to visit a proposed new EHS facility before it
registrant of the full range of factors that may affect the cost of the is placed into service.
consultant to the registrant. The Department will require compliance with RESPONSE: Submission of the required documentation only 30 days
the rule by all companies subject to it, regardless of the size of the facility. prior to the scheduled placing of EHS equipment into service would not
However, the cost of the extraordinarily hazardous substance accident provide sufficient time for the Department to thoroughly review the
risk assessment is expected to be based, at least in part, on the size of revised RMP description, hazard analysis, and safety review; to advise
the facility, the quantity of the EHS involved and the relative complexity the rgistrant of any substantial deficiencies which must be corrected; and
of the process itself. Therefore, the cost for small companies is generally also allow the registrant reasonable time to implement necessary risk
expected to be less than that for large facilities which generally have more reduction measures. Therefore, no change will be made.
complicated processes and greater amounts of EHS on board. COMMENT: While the Act specifies a dual approach (those facilities

COMMENT: Referring to the proposed NJ.A.C. 7:31-2.9(d), what with RMP's submit them to DEP for review and those facilities without
criteria will the Department use in allthorizing a type of personnel to RMP's work through the EHS risk reduction work plan, EHSARA, and
perform an extraordinarily hazardous substance accident risk assessment? EHS risk reduction plan), a compromise position wOlild be to structure
Availahility of Department personnel and recalcitrance of the registrant the risk reduction work plan after the elements of the RMP, so that the
should be considered. same objective is obtained.

RESPONSE: The selection of the type of personnel the Department RESPONSE: The extraordinarily hazardous substance risk reduction
will authorize to perform an EHSARA will likely depend on the scope work plan is indeed structured after the elements of the RMP. NJ.A.C.
of the facility, capabilities and resources of the registrant, and the avail- 7:3 j -4.5, which specifies the scope of work in the work plan, requires
ability of consultants or Department personnel. Recalcitrant registrants a review and evaluation of the eight elements of an RMP, so that this
will be subject to appropriate legal actions, and the penalties listed at approach is clearly designed to end in an approved RMP. Therefore, no
N.J.A.C. 7:31-2.20 (now NJ.A.C. 7:31-6.4). change is necessary.
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COMMENT: The proposed NJ.A.C. 7:3 [-2.11 suggests that only
registrants with an approved RMP may make a modification. This is
punitive and unworkable. An interim status should be added which would
apply to facilities which have submitted their RMP for review.

RESPONSE: NJ.A.C. 7:31-2.4(1) has been amended to indicate that
those facilities which the Department has determined have an established
RMP, as described at N.J.A.C. 7:31-2.7, may make a modification. The
requirements for those facilities performing a modification are described
in N.J.A.C. 7:31-2.11. The Department must review the summary risk
management program statement to determine that an RMP exists in order
to ensure that the facility has taken the proper risk management measures
for the modification.

COMMENT: If a company uses a different EHS than was covered in
its RMP, would it have to obtain approval of a new RMP for that
substance or could it simply obtain approval for a modification to its
current RMP?

RESPONSE: In accordance with N.l .A.C. 7:3 I-2.1 0(b)2, a registrant
with an approved RMP wishing to use a new EHS must submit reports
of safety review, hazard analysis and risk assessment (if necessary), and
a revised RMP description at least 90 days prior to placing the new EHS
in to service.

COMMENT: The proposed N.l.A.C. 7:31-2.II(a) and (b) requiring a
safety review, hazard analysis and risk assessment on all modifications
is unreasonable and unprecedented by anyone in the chemical industry,
even those companies with the most sophisticated and advanced RMP's.
Requiring a hazard analysis for all modifications, regardless of their
relationship to actual safety procedures, is unduly burdensome and might
actually work against the measures which are occasionally necessary to
react to process conditions outside the registrant's direct control. The
Department must recognize that the responsible manager must have the
authority to make modifications which do not increase the probability
of a release or the probability of an increase in the amount of release.
All changes should be documented and be considered in the annual safety
review. If the modification involves changes which affect the facility's
RMP, then the RMP must be changed prior to obtaining approval of
the responsible manager. Where a modification could increase the prob
ability, rate or amount of a release, a safety review and hazard analysis
must be conducted. Recommendations from these studies must be com
pleted prior to implementation of the modification. A risk assessement
should be conducted if the hazard analysis identifies an increase in the
potential for a release in an amount which within one hour will be equal
to or greater than five times the registration quantity, or the site specific
risk assessment quantity. However, twice next to nothing still closely
approximates nothing, and if no relief is given on this issue, the Depart
ment and industry will be bogged down by unproductive and costly "de
minimis" transactions. The Department would of course be notified of
the modification in advance, providing the opportunity for a site visit.

RESPONSE: The Department believes that it is necessary to perform
a safety review and hazard analysis on every modification made. An
example of what may occur when a modification is not properly reviewed
before being implemented is the accident that occurred in Flixborough,
England where a release and explosion of cyclohexane killed several
people on-site and destroyed the facility. The Bhopal, India, accident
occurred because several pieces of safety equipment had been discon
nected without studying the various possibilities of an accident occurring
without this equipment being on-line. A safety review and hazard analysis
on every modification is therefore not unduly burdensome. Based on the
safety review and hazard analysis, the responsible manager has the
authority to implement modifications without receiving Departmental
approval. However, the reports of safety reviews and hazard analyses for
certain modifications must be submitted to the Department at least 60
days prior to the implementation of the modification in accordance with
NJ.A.C. 7:31-2.ll(b).

The registrant shall submit the report of the safety review, the report
of the hazard analysis, and where applicable, the report of the risk
assessment on the modification to the Department at least 60 days prior
to the date of placing the equipment or procedure in EHS service. Also,
the equipment placed into EHS service must of course be placed into
service as represented in the reports of safety review, hazard analysis and
risk assessment.

The Department firmly believes that the conditions identify major
modifications and that the specificd reports must be submitted to the
Department for review in order to verify that the modification does not
have a likely potential for a catastrophe. To merely document these
modifications in the annual safety review may allow a modification with
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the potential for a catastrophe to be put into operation. Also, simply
providing advance notification of a modification would not provide the
Department with sufficient details if a hazard was present, or even if a
site visit to inspect the modification was warranted. N J .A.C. 7:31-2.11(b)
and 3.9(d) have been amended to delete the requirement for a risk
assessment and subsequent notifications to the Department on a modi
fica tion where the potential release tha t may result is an increase of twice
the potential that existed before the modification was made. The Depart
ment agrees with the comment that risk assessments should be conducted
on only major modifications and that the requirement for a risk
assessment on numerous smaller modifications was in error. However,
the Department is still reviewing the issue of modifications that raise the
potential release to five times the registration quantity where that size
potential did not exist before. The twice the potential increase clearly did
not address the intended issue and as proposed would have resulted in
unnecessary risk assessments being conducted that would have utilized
substantial resources of both the regulated community and the Depart
ment without making any impact of significance on the reduction of risks.

COMMENT: The proposed N.J.A.C. 7:3l-2.II(b) requiring 60 days
advance notice of modification of equipment or procedures is unrealistic
and impractical. The proposed requirement exceeds statutory authority
in that the Act contained no provisions for prior notice of modifications.
The requirement should be revised to require notice within 30 days after
the fact for major or significant modifications only; and, if all modi
fications must be reported, then non-safety modifications should not be
reported in advance, and the 60 day advance notice requirement should
be shortened. Also, there is a need for prompt modifications due to
unforeseen circumstances and to protect companies acting on such cir
cumstances. Therefore, the penalties for not meeting advance notification
in such circumstances should be waived; and the Department should
include a waiver of the 60 day rule in the proposed NJ.A.C. 7:31-2.11(b)
if unusual or mitigating circumstances warrant it. As a final alternative,
the 60 day prior notification should be completely eliminated.

RESPONSE: Although the Act does not specifically address prior
notification of modifications, modifications are recognized as a common
cause of errors, mishaps, and accidents because they are either un
authorized or improperly designed. The Legislature declared, at NJ.S.A.
13: I K-20, that the single most effective effort towards prevention of
catastrophic accidents is the anticipation of the circumstances that could
result in such occurrences and taking those precautionary and preemptive
actions required. In addition, the TCPA rules are promulgated, in part,
under the authority of the Air Pollution Control Act, N.J.S.A. 26:2C-1
et seq., which relates to the control and suspension of air pollution,
defined in part as the presence in the outdoor atmosphere of one or more
air contaminants in such quantities or duration as are injurious to human
health or welfare, and which also provides the Department with the power
to promulgate rules to prevent, control, and prohibit air pollution
throughout the State.

Notification of major modifications 30 days after the fact could result
in a registrant incurring additional expense and perhaps delay in the form
of interruptions of production in making additional changes to meet
Department requirements which may have been avoided by providing
advance notice of the modification. The Department will be notified of
all other modifications in the annual report pursuant to N.J.A.C.
7:31-3.13.

The rule will not be changed to provide a waiver of either the 60 day
rule for unusual or mitigating circumstances, or of the penalties for not
meeting this requirement as all modifications requiring the specific sub
mittals must be reviewed by the Department to meet the intent of the
Act. Based on this, the Department has determined that the submission
of reports of the safety review, hazard analysis, and risk assessement 60
days prior to placing the equipment or procedure into service is necessary
to protect the public health, safety and welfare. Therefore, no changes
to the rule will be made.

COMMENT: How do the proposed requirements of NJ.A.C.
7:31-2.11 regarding modification to an EHS facility relate to NJ.A.C.
7:27-8.2 and 8.3 regarding air pollution permit alterations. Will an air
permit alteration also have to be submitted? If so, can the modification
be implemented if the air permit has not been approved?

RESPONSE: Although the TCPA rules are promulgated, in part, under
the authority of the Air Pollution Control Act, N .1.S.A. 26:2C-1 et seq.,
the TCPA rule and the Bureau of Air Pollution Control rule are entirely
separate rules designed for separate purposes. Therefore, an EHS must
satisfy the requirements of each rule separately.

COM'v1ENT: NJ.A.C. 7:31-2.12 goes far beyond the statutory
authority of the Act and gives the Department the right of a warrantless
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search. N.l.A.C. 7:31-2.12 IS Invasive of privacy and in violation of
property rights. Such inspections can only be conducted based on prob
able cause and reasonably related to determining compliance status.
Further, many plants have proprietary processes or equipment and in
some instances there are contractual terms prohibiting sketches or photo
graphs of proprietary processes or machinery. The inspections should
only apply to EHS facilities and not to other site facilities; they should
be limited to reasonable times and the right to test, sample, photograph,
or sketch should be limited only to portions of an EHS facility. The
Department and its employees should be subject to criminal or civil
liabilities if the confidentiality of the registrant's EHS facility is breached.
Disclosure of confidential information should be required only for cause
and not at the whim of the individual inspector. A warrant of subpoena
procedure is the least that should be required.

RESPONSE: This section regarding inspections was withdrawn. A new
N.l.A.C. 7:31-2.12 describing the Department's rights and the registrant's
responsibilities during inspections was proposed in the February 16. 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department's proposed
Confidentiality rule, N.J .A.C. 7:31-5. This comment and all others re
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the TCPA Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: In reference to the proposed N.l.A.C. 7:31-2.12, third
party inspection is necessary to ensure total compliance with audit and
reporting requirements. Self-regulation, which is allowed by the proposed
N.l.A.C. 7:31-3.11(b)2, for example, has been proven ineffective in many
cases. In some cases involving self-regulation, oversights can result from
ignorance. For example, inspectors are not always aware of current
changes in codes. In other cases, "oversights" are deliberately made so
that a particular plant would not have to shut down for repairs. Third
party inspection will ensure that all rules are applied unbiased across the
board, will provide the Department with a fair overall appraisal of the
program, and will define state of the art for the entire field.

RESPONSE: This section regarding inspections was withdrawn. A new
N .l.A.C. 7:31-2.12 describing the Department's rights and the registrant's
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.l.R. 350(a), along with the Department's proposed
confidentiality rules. N.J .A.C. 7:31-5. This comment and all others re
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the confidentiality rules, N.J .A.C. 7:31-5.

COMMENT: The frequency of inspection proposed in N.J.A.C.
7:31-2.12(h)should be extended from once a year to once every two years.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department's rights and the registrant's
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department's proposed
Confidentiality rule, N .J.A.C. 7:31-5. This comment and all others re
ceived during the comment period for the withdrawn or newly proposed
N.J.A.C. 7:31-2.12, will be considered and responded Lo in the notice of
adoption for the Confidentiality rule, N.J .A.C. 7:31-5.

COMMENT: The proposed requirements ofN.J.A.C. 7:31-2.12 should
reference the language of the Act which states that "facility owners or
operators shall be under no obligation Lo employ any personnel solely
to assure access to the facility by the Department when this access would
otherwise be impossible." The Department should schedule inspections
in advance. It may be necessary to call in personnel to safely escort
Department personnel through an EHS area. Additionally, N.J.A.C.
7:31-2.12 should state that those individuals conducting inspections
should be fully qualified and will be subject to the same personal protec
tive equipment needs as others in the facility.

RESPONSE: This section regarding inspections was withdrawn. A new
N.J.A.C. 7:31-2.12 describing the Department's rights and the registrant's
responsibilities during inspections was proposed in the February 16, 1988
N.J. Register at 20 N.J.R. 350(a), along with the Department's proposed
Confidentiality rule, N.J.A.C. 7:31-5. This comment and all others re
ceived during the comment period for the withdrawn or newly proposed
N.J .A.C. 7:31-2.12, will be considered and responded to in the notice of
adoption for the Confidentiality rule, N.J.A.C. 7:31-5.

COMMENT: In the proposed N.J.A.C. 7:31-2.12(c), "within a reason
able time" is too vague. The Department should furnish an inspection
report in a specified amount of time following the inspection, such as
30 days or 90 days.

RESPONSE: This section regarding inspections was withdrawn and a
new N.J.A.C. 7:31-2.12 describing the Department's rights and the regis
trant's responsibilities during inspections was proposed in the February
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16, 1988 N.J. Register at 20 N.J.R. 350(a), along with the Department's
proposed Confidentiality rule, N.J.A.C. 7:31-5. This comment and all
others received during the comment period for the withdrawn or newly
proposed N.J.A.C. 7:31-2.12, will be considered and responded to in the
notice of adoption for the Confidentiality rule. N.J.A.C. 7:31-5.

COMMENT: In the proposed N.J.A.C. 7:31-2.13. the authority of the
Department to take such actions is questioned. No power to force an
owner or operator to cease operating was given except after a risk had
been identified, a risk reduction plan approved, and a scheduled im
plementation date missed. A risk determination should be outlined by
the Department that quantifies what degree of risk would require process
termination through Department mandate. A finding of imminent and
substantial risk should be required and a procedure for immediate appeal
of such a cease operation order should be provided. In the alternative,
this section should be deleted in its entirety as it is duplicative of existing
regulatory programs, and a court order is necessary to require a facility
to cease operating EHS equipment.

RESPONSE: The Department's authority to order an owner or oper
ator or registrant to cease operating to protect human health from an
EHS release is based on three statutes. Under the act relating to the
organization and reorganization of the Department, N.J .S.A. 13: ID-I et
seq., the Department is given the power to institute legal proceedings for
the prevention of pollution of the environment and the abatement of
nuisances in connection therewith, N.J.S.A. 13:ID-ge. Secondly, in ac
cordance with the Air Pollution Control Act. N.J.S.A. 26:2C-1 et seq.,
the Department is authorized upon discovery of a condition which viol
ates the provisions of that act or any rule promulgated pursuant thereto,
and this rule is promulgated in part under the authority of the Air
Pollution Control Act, to order such violation to cease and to take such
steps as are necessary to enforce such an order, N.J.S.A. 26:2C-14. Fi
nally, the Act, at N.J.S.A. 13:IK-26a, specifically provides that "the
Commissioner may order those operations posing the identified risk or
risks that have not been abated on schedule to cease until the risk
reduction plan has been implemented." At N.J.A.C. 7:31-2.13 the Depart
ment has construed its authority under these statutes in such a manner
as to allow it to carry out the basic underlying assumption of the TCPA,
which is that the single most effective effort to be made is toward prevent
ion of those environmental accidents by anticipating the circumstances
that could result in their occurrence and taking those precautions and
preemptive actions required, N.J .S.A. 13: I K-20.

The Department agrees that pursuant to the Act, it is required to
establish criteria or quantitative standards for determining risk. This will
be developed and proposed in a future amendment to the rule. However,
the Departent does have authority under the Act to require those oper
ations which pose an unreasonable risk of a potentially catastrophic
release to cease operating until the identified risk or risks have been
abated. Because of the emergent nature of these situations, the Depart
ment is not providing for an administrative appeal of such orders. There
fore, no changes are being made to the rule at this time.

COMMENT: The requirement for an annual report in N.J.A.C.
7:31-2.14 is very burdensome. A simple certification could he submitted
and file data could be reviewed in the course of site inspections instead.

RESPONSE: The requirements of the annual report in N.J.A.C.
7:31-2.14 represents the minimum information needed by the Department
to verify compliance with the provisions of the Act in an efficient manner.
The submittal is designed to allow the Department to adequately prepare
for the on-site inspection and verify compliance as much as possible from
its offices. By requiring the submission of an updated checklist, RMP
description, and Sections D and E of the registration form, the submittal
of voluminous site documents is avoided and the inspection of site docu
ments is minimized. A simple certification would not provide the updated
information the Department needs to keep informed of the current status
on each EHS facility.

COMMENT: In the proposed N.JA.C 7:31-2.15, regardless of the
authority provided in N.J.S.A. 13:IK-28, the requirement that insurance
carriers rating reports be submitted should be deleted. The Act provides
for the Department to institute an administrative procedure to determine
whether an owner or a facility should be required to authorize an insurer
to release Lo the Department certain information. Therefore, this review
process should be clarified by adding a reference to the requirements of
the New Jersey Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq.
Furthermore, the legality of requiring the submission of the underwriter's
reports is questionable. particularly if the carrier is located out of state.
If necessary, this requirement should be subject to subpoena procedures
directed to the offending company. Additionally, it introduces inspection
standards peculiar to the insurance carrier into the rule. a procedure
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which circumvents legal rulemaking. At any rate, the wording of the
proposed N.J .A.C. 7:31-2.15(c) should be changed to limit disclosure to
only information relevant and pertinent to the EHS facility in question.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.J.A.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department's proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all otilers received during the com
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the Con
fidentiality rule, N.J .A.C. 7:31-5.

COMMENT: N .J.A.C. 7:31-2.15, regarding the release of information
by insurance carriers, will seriously inhibit an insured from disclosing
pertinent underwriting information to its insurance carrier for fear that
the information released may be obtained by other parties. This may
impede loss control efforts. The outstanding concern and reluctance by
the insured to disclose its proprietary information cannot be diminished,
even though N.J .S.A. 13: I K-28 provides immunity from civil liability for
any insurance carrier as well as affords confidential treatment to the
information released. If an insurer cannot obtain the full information
needed to evaluate and underwrite a risk, the result is that the risk cannot
be accurately assessed and priced. An underpriced risk yields inadequate
premiums which result in insufficient funds to pay for any covered losses.
When an insurer's reserves are depleted, the insurer's policyholders
surplus is utilized to payout losses. If an insurer's policyholder's surplus
is jeopardized, an insurer runs the risk of statutory insolvency. As the
possibility of insolvency heightens, the insurer is forced to take the
precautionary measures of either raising prices or worse, declining to
underwrite risks if the insureds are not releasing pertinent underwriting
data. The result is that insureds suffer increased costs and the loss of
coverage for environmental risks. As costs rise, coverage shrinks. There
fore, the rule is not in the best interest of the public. Also, there is no
advantage to be gained from these procedures, because in the event of
an EHS release the State could subpoena the offending company's records
anyway. Adoption of this section negatively impacts the insurance indus
try and the public, undermining risk management, rather than enhancing
it.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.J .A.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department's proposed confidentiality rules,
N.J.A.C. 7:31-5. This comment and all others received during the com
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for the confiden
tiality rules, N.J .A.C. 7:31-5.

COMMENT: If both the Act and the proposed rule comtemplate a
proceeding which would be commenced to require an insurer to turn over
its files, the insurer should receive notice of the hearing and be named
in the proceeding as a party to the action. For this reason, N.J.A.C.
7:31-2.15(a) should be changed to indicate that any insurer required to
supply information to the Department pursuant to this section shall be
named as a party in any action commenced and shall have all the righ ts
of a party to that action including the right to request that the court issue
a protective order with respect to any documents considered privileged,
proprietary, confidential, defamatory or to contain the work product,
trade secrets or security information of that insurer. Also, the Act
provides for certain immunities to insurers in subsequent civil proceedings
for any statements made or for actions taken voluntarily or in response
to an authorization or request from the client facility. N.J.S.A.
13: IK-28(b). The rules make no reference to the immunities provided in
this section and should be changed to indicate that any insurer or its
representative that produces information pursuant to the regulation shall
be afforded all the immunities from liability set forth in tile Act.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N .J.A.C. 7:31-2.15 was
proposed in the February 16. 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department's proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all others received during the com
ment period for the withdrawn or newly proposed insurance section will
be considered and responded to in the notice of adoption for tile Con
fidentiality rule, N.J.A.C. 7:31-5.

COMMENT: The purpose of insurance inspections is to evaluate and
help a company correct potential job hazards. The proposed N.J.A.C.
7:31-2.15, in effect, could place the carrier in the position of a regulator.
The information insurance carriers obtain is confidential and it would
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be unethical to share it with anyone else. There is concern that if hazards
found during an insurance inspection are not communicated to the State,
or if hazards are not found at all, the carrier may be found negligent.

RESPONSE: This section regarding the release of information by
insurance carriers was withdrawn and a new N.J.A.C. 7:31-2.15 was
proposed in the February 16, 1988 New Jersey Register at 20 N.J.R.
350(a) along with the Department's proposed Confidentiality rule,
N.J.A.C. 7:31-5. This comment and all others received during the com
ment period for the withdrawn or newly proposed insurance section wil1
be considered and responded to in the notice of adoption for the confiden
tiality rules, N .J.A.C. 7:31-5.

COMMENT: The proposed fee schedule set forth in N.J.A.C. 7:31-2.16
calls for the same fee for a facility which manufactures, stores, and uses
a given quantity of a specific EHS as for a facility which is simply a
terminal, storing the same quantity of the same EHS. Yet it would seem
safe to conclude that tile work expended by the Department in evaluating
the RMP of the former facility would be far greater than evaluating the
program of the latter, and one would assume that the potential risk to
the community would similarly be greater at the former facility. Different
fees are appropriate for different situations.

RESPONSE: The Act authorizes the Department to charge and collect
fees from registrants to administer the program on a self-sustaining basis.
The proposed fee schedule is designed to generate sufficient funds to
administer the TCPA program and is based on the estimated effort and
expense for the Department to complete the required tasks. The Depart
ment reviewed several methods on which to base fees for a self-supporting
program including one based on distribution of the cost of the program
by imposing a flat fee on each registrant and one based directly on the
quantity of an EHS associated with each registrant. From tilis review the
Department concluded that a combination fee based on both the number
of registrants and the quantity of EHS at each site would distribute the
cost of implementing the TCPA program most fairly. The base fee dis
tributes the cost among registrants and reflects that some minimum
number of hours of effort will be required to review every site for the
tasks identified. The fee based on the EHS inventory distributes the cost
of implementing the program according to the quantity of EHS on-site.
Roughly, the greater the EHS inventory at a site, the greater tile magni
tude of the hazard at the site, and in some cases storage terminals may
represent an even greater risk than manufacturing operations. They are
involved in one of the greatest risk areas which is loading and unloading
of bulk containers. Generally the Department expects to devote more time
and effort to those facilities which pose the greater potential risk. There
fore, the Department believes that the fee schedule is fair and equitable
for all sizes and types of EHS facilities and no change in the fee schedule
will be made as a result of this comment.

COMMENT: By statutory mandate at N.J.S.A. 13:IK-31, the Depart
ment's fee schedule "shall reflect the costs to the Department of reviewing
individual facilities ..." However, the proposed N.J.A.C. 7:31-2.16 does
not cilarge fees based upon the number of individual EHS facilities.
Rather, it first distinguishes between water treatment or wastewater treat
ment systems and "all other registrants". Then, even though the "all other
registrants" are charged the same base fee as those registering a water
or wastewater treatment system, the former pay on a per site basis, not
on a per facility basis. Thus, several EHS facilities on one site would pay
one base fee of $4,000, but one EHS and one wastewater treatment system
on one site would pay two base fees, or $8,000. There is no basis for
the differentiation made in the proposed N.J.A.C. 7:31-2.16(j) and (k),
and it clearly contravenes the statute to charge one category by facility,
but the other category by site.

RESPONSE: A site which has an EHS facility and a water or waste
water treatment facility would only pay one base fee as the water or
wastewater treatment system would be considered a part of the site at
the option of the registrant. This is consistent with the Act in that the
Department will expend less effort in reviewing the site because of the
similar documentation involved in the review of the RMP, and the fee
schedule has been changed to reflect this.

COMMENT: The fees proposed in N.J.A.C. 7:31-2.l6 based on haz
ards units should only be applied to quantities of chemicals that could
reasonably be combined to create a condition reaching the minimum
registration quantity.

RESPONSE: The Department had previously investigated a number
of different fee schedules that would be easy to understand, would reflect
the cost to the Department for reviewing a facility's RMP, and yet would
be fair and equitable to all parties subject to the TePA. The idea of
combining an inventory-derived fee with the $4,000 base fee is based on
the proposition that facilities with more EHS's and with larger quantities
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of EHS's would require more time by the Department to review because
they represent a greater risk. Also, the Department believes that the
suggested fee schedule would not be easy to understand for registrants
and would be difficult to administer by the Department because of
ambiguity and subjectivity of the phrase "reasonably be combined".
Therefore, no change has been made.

COMMENT: Based on the method for calculating fees proposed in
N J .A.C. 7:31-2.16, water and wastewater treatment system would be
subsidizing the TCPA program for major chemical and manufacturing
companies. The Department will have to spend much less time and effort
reviewing information concerning facilities with only one EHS as opposed
to the major facilities. It is recommended that the method of calculating
fees should reflect the Department's costs to handle each registrant's
TCPA information submitted pursuant to the proposed rule. Also, has
the Department done any calculations for expected revenue or average
expected fees for facilities using specific substances or processes? The
registration fees do not appear to be substantial for certain substances.

RESPONSE: The fee schedule is designed to reflect the Department's
efforts to review each risk management program. Water and wastewater
systems as defined in the rule would pay only one base fee of $4,000 per
system, regardless of the number of sites within that water or wastewater
system. An additional fee based on the quantity of chlorine on the sites
within the system would be added to the base fee; however, the quantity
of EHS's is generally much lower at most water and wastewater treatment
systems than at the average EHS facility. Thus, the average water and
wastewater treatment systems will be paying an annual fee of $4,200 to
the TCPA program, while the average industrial operation will be paying
an annual fee of $6,650. It is currently estimated that water and waste
water treatment facilities will pay 58 percent of the cost of the program,
while they represent over 72 percent of the facilities to be subject to the
TCPA. With the additional facilities to be added upon further expansion
of the EHS list, the number of facilities and the percentage of the costs
paid by industrial operations is expected to significantly increase. Over
42 percent of the water and wastewater systems have indicated to the
Department that they do not have risk management programs in place
as compared to only II percent of the industrial facilities. For these
reasons, the Department believes that the fee schedule is fair and
equitable, in that the fee for each EHS above the base fee will reflect
the effort expended by the Department. As to the statement that the
registration fee will not be substantial for certain substances, the regis
tration quantity was determined for each EHS to be the amount of that
EHS which has the potential for a toxic catastrophe. The registration
quantities of two different EHS's will therefore represent the same hazard.
Translating this into hazard units equitably distributes the inventory
derived fee for different substances.

COMMENT: A substantially reduced base fee should be assessed to
all registrants. Another fee should be charged to registrants with no RMP
to prepare a work plan.

RESPONSE: The proposed fee schedule was developed to generate
sufficient funds to administer the TCPA program and is based on the
estimated effort and expenses for the Department to complete the re
quired tasks. The Department reviewed different methods on which to
base fees for a self-supporting program including one based on distribu
tion of the cost of the program across the number of registrants and one
based on distribution of the cost across the quantity of EHS associated
with each registrant. From this review the Department concluded that
a combination based on the number of registrants and the quantity of
EHS at each site would distribute the cost of implementing the TCPA
program most fairly and equitably. The base fee distributes the cost
among all registrants and reflects that some minimum number of hours
of effort will be required to review every site for the tasks identified. The
fee based on hazard units distributes the cost of implementing the pro
gram according to the quantity of an EHS on-site by relating the hazard
unit to the registration quantity of the EHS; i.e., the number of hazard
units at an EHS reflects the magnitude of the hazard at the site. To charge
a decreased base fee to every registrant and an additional fee for those
registrants without an RMP would be inappropriate.

The Department does not believe that it will have to perform a substan
tially larger amount of work for those registrants with no RMP. Those
registrants in the work plan are required to compile all of the site
documentation, and an independent consultant paid for by the registrant
will be responsible for conducting the extraordinarily hazardous
substance accident risk assessment at the Department's option. Thus.
registrants without RMP's should be paying the Department the same
fee as a registrant with an RMP, as the Department's actual workload
is expected to be roughly the same for either type of registrant. Of course,
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a registrant without an RMP will have actual implementation costs that
are significantly higher as the consultant chosen by the Department
operates at the registrant's expense and the required risk reduction
measures may be significantly more expensive. Therefore, to charge a
decreased base fee to every registrant and an additional fee for those
registrants without an RMP would be inequitable, and no change will
be made.

COMMENT: Is the fee in N.J.A.C. 7:31-2.16 applied to each chemical,
each process or the overall plant site?

RESPONSE: For water and wastewater treatment systems the annual
base fee applies to each treatment system. For all other registrants, the
base fee is applied to each site. The inventory derived fee is determined
from the number of hazard units of an EHS and is based on the total
inventory of each EHS at each site or system, respectively. In the case
where a water treatment system or wastewater treatment system and one
or more chemical processing facilities are all located on one site, only
one base fee would be applied to the entire site.

COMMENT: The certification proposed in NJ.A.C. 7:31-2.17(a)1 is
unrealistic and should be deleted or modified. No official could certify
that the information is true, accurate and complete unless all elements
of the RMP were prepared and performed by that official. No one person
can know every nut and bolt in the facility and every nuance of the
operating procedures, systems, programs, training, emergency response,
evaluation, hazard analysis, risk assessment. dispersion analysis, etc. This
could be a totally self-incriminating statement. The certification should
be modified to reflect that one person can only certify to the best of his
knowledge and belief. Further, the certification should be signed by the
most knowledgeable and responsible person or by the officially designated
appointee.

RESPONSE: The certification in N.J.A.C. 7:31-2.17(a) is not un
realistic. While no one individual can personally carry out all of the
requirements of the Act, these rules and the RMP, responsibility for
overall compliance with these requirements must he placed in some ident
ifiable and responsible corporate, partnership, proprietary or governmen
tal officer or official who has personal knowledge of these activities. The
Department cannot be required to sanction the unwillingness on the part
of an owner or operator of a site to identify an official willing to take
responsibility for the RMP. Therefore, the Department is not willing to
include such language as "to the best of his knowledge and belief' in
the certifications. The highest ranking individual at the site is clearly in
the best position to know what the actual situation is at his or her facility
and to ascertain whether documents required to be submitted with his
or her signature are true, accurate and complete. The certification of the
highest official at the site assures that responsibility for the program is
placed at the highest levels and that upper management involvement and
support for the program is secured. Therefore, no change will be made
to the rule based on this comment.

COMMENT: Regarding certification in the proposed NJ.A.C.
7:31-2.17(a), penalties should be imposed only under the circumstance
of submission of knowingly false, inaccurate, or incomplete information.
In addition, a more appropriate certification for the proposed N.J.A.C.
7:31-2.17(a)1 would be the language proposed in NJ.A.C. 7:31-2.17(a)2.

RESPONSE: By requiring a two part certification for those reports
listed in NJ.A.C. 7:31-2.17(a), the Department is seeking to ensure that
high level management is aware of and involved in this phase of its
business.

The two part certification assures that the highest ranking official at
the site has determined that the information provided is true, accurate
and complete. and that, as appropriate, a principal executive officer of
at least the rank of vice president, a general partner or the proprietor,
or a principal executive officer or ranking elected official of a public
agency has personally examined and is familiar with the information
submitted. has made the appropriate inquiry and believes the information
is true. accurate and complete. The Department is therefore holding these
certifying officials to a higher standard than that suggested by the com
menter. In view of the dangers posed by EHS's, the Department believes
it is entirely appropriate to require that certifying officials be familiar
with the documentation submitted to the Department and have either
determined for themselves that the information provided is true, accurate
and complete, or have made appropriate inquiries as to its truth, accuracy
and completeness. in accordance with the requirements of N J .A.C.
7:31-2.17(a). Therefore, no change has been made with regard to the
imposition of penalties concerning the certifications required by NJ.A.C.
7:31-2.17(a). Also, the certification in N.J.A.C. 7:31-2.17(a)l, required of
the highest ranking official at the site. will not be changed as suggested
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because the Department believes this official is in the best position to
ensure that the information provided is true, accurate and complete.

COMMENT: The proposed N.J.A.C. 7:3l-2.17(a)2 requiring a corpor
ate vice president's signature is extremely burdensome for corporations
which have no vice president in New Jersey and should be modified or
deleted. It is highly unlikely that a person in such a position is familiar
with so complex a program. The certification is meaningless, of virtually
no value, and not supported by the Act. The legal notion that corporate
officers can be responsible for the conduct of far away operations is
established and accepted by industry, and a signature by a vice president
does not change this law or advance the purposes of the Act. The certifica
tion should be modified to either reflect that the signature is based on
inquiry of those immediately responsible for obtaining the information
or should be signed by an officer's designated representative or by the
EHS responsible manager. At any rate, the State already has adequate
powers of enforcement without adding this cumbersome burden.

RESPONSE: While the Act does not specifically address the issue of
certification of required documentation, the Legislature's intent in requir
ing the Department to develop, establish and enforce by regulation a
system of record keeping which requires the owner or operator of an EHS
facility to report on various activities and events, N.J .S.A. 13: I K-27,
indicates concern for accurate and complete reporting. Considering the
threat posed by an accidental release of an EHS, the Department believes
that this certification requirement is not unduly burdensome and it will
not be modified or deleted. It is vital to the success of the TCPA program
that high level management officials be involved and committed to the
successful implementation and management of their RMP. The certifica
tion required for registration forms, RMP descriptions, and RMP check
lists must be signed for a corporation by a principal executive officer of
at least the level of vice president. This level of certification was estab
lished and is currently enforced in the Department's Environmental
Cleanup Responsibility Act program, in accordance with N.J.A.C.
7:268-1.13. The signature does not necessarily have to be that of a vice
president, but it should be an officer of at least that level of authority;
and such officer need not be familiar with each specific detail of the
program, but based on inquiry of those individuals responsible for obtain
ing the information, the officer must certify that the submitted infor
mation is believed to be true, accurate, and complete.

COMMENT: The proposed N.J.A.C. 7:31-2.17 requiring high ranking
company officials to sign a risk management program check list is ex
tremely important. This holds senior company officials directly respon
sible for the accuracy of the information in the check list and also holds
them ultimately accountable for establishing procedures and practices to
adequately protect people from accidental chemical releases.

RESPONSE: The Department recognizes that senior company officials
must be held directly responsible for the implementation of an effective
risk management program which will require their full support. [nfor
mation submitted to the Department must be true, accurate, and com
plete, and this must be reviewed and confirmed by top level management.
It is their responsibility to ensure that responsible individuals prepare the
required information and effectively implement the approved RMP at
their EHS facility.

COMMENT: The requirement for double certification proposed in
N.l.A.C. 7:31-2.17 for the Risk Management Program Checklist by both
the highest ranking official on site and the principal executive officer,
general partner or proprietor. ranking elected official is inconsistent with
that on the Registration Form.

RESPONSE: The Department agrees that the requirements for
certification provided in N .l.A.C. 7:31-2.17(a) are inconsistent with the
original registration form. However, a revised registration form was
proposed as Appendix II to the confidentiality rules, N.J .A.C. 7:31-5 in
the February 16, 1988 New Jersey Register at 20 N.l.R. 350(a). and it
is consistent with the certification requirements established by the rule.

COMMENT: The proposed criteria in N.J.A.C. 7:31-2.18 for selecting
consultants are quite extensive, and it would be difficult to find sufficient
firms that are experienced in all the areas listed. In order for the Depart
ment to form an adequate pool of consulting talent, the Department
should allow consultants to form teams, in a joint venture arrangement,
so that together they can provide all of the required services. Also,
requiring the prior approval of the Department for hiring consultants very
likely will result in delays akin to those in the Environmental Cleanup
Responsibility Act, N.l.S.A. 13: IK-6 et seq., (EeRA) program.

RESPONSE: The Department is not seeking to specify the form of
business organization for consultants. Where a consultant meets the
qualifications and demonstrates the capabilities to perform the work as
set forth in N.J.A.C. 7:31-2.18, the Department will consider the consult-
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ant acceptable regardless of the form of its organization. Thus, individuals
or firms may join together to form consulting teams which will be accep
table to the Department if they satisfy the criteria in N.l.A.C. 7:31-2.18.
Regarding the statement that prior approval by the Departments of
consultants will result in delays akin to the ECRA program, the Act, at
N.J .S.A. 13: 1K-25, specifies that the independent consultant will be
selected by the Department from a list of three candidates submitted by
the owner of the facility. As this procedure is required by the Act it cannot
be changed by the Department. However, the Department does not
anticipate that its review of the proposals and its selection of the indepen
dent consultant will be a time consuming process, and N.J.A.C.
7:31-2.9(1) provides that the Department must select a consultant within
15 days to perform the EHS accident risk assessment or, if it determines
that none of the consultants' proposals meet the requirements, direct the
registrant to submit, within 60 days, the proposals of three additional
consultants.

COMMENT; The proposed N.J.A.C. 7:31-2.18(b)2 should be deleted
so that a consultant who designed a plant would not be barred from
performing the risk manangement study if qualified. Allowing one con
sultant to do both has economic benefits.

RESPONSE; The requirement that the consultant conducting an
EHSARA be an "independent consultant" originates in the Act,' at
N.J .S.A. 13: IK-25, and the rule is consistent with the Act. The Depart
ment believes it was the intent of the Legislature to have an outside party
perform this function since an outside party would not have any preset
conceptions regarding the facility. Allowing the same consultant to both
design a plant and perform the EHSA RA may be cost effective, but would
not satisfy the requirement of the Act that the consultant be "indepen
dent".

COMMENT: The proposed N.J.A.C. 731-2.18(1)4 should be split so
that the technical leader of the hazard analysis has at least three years
experience in such work and is a Certified Safety Professional (CSP) in
system safety (certified by the Board of Certified Safety Professionals)
or a registered Professional Safety Engineer. The technical leader of the
risk assessment portions of work should have the qualification listed
above or should have at least three years experience in such work and
be a Certified Industrial Hygienist (certified by the American Board of
Industrial Hygiene), or be certified in industrial hygiene by the American
Academy of Environmental Engineers. The person leading the hazard
analysis should be an expert in the field. The military standard for system
safety requirements (MIL-STD-882B) states in TASK 107.21 that the
Principal System Safety Engineer/Manager shall have: "Registration as
a professional safety engineer in one of the states of the United States,
or certification by the Board of Certified Safety Professionals in system
safety." Responsibility for hazard analysis should be under the control
of professionals currently recognized as experts for such work. Only a
Certified Safety Professional (CSP), licensed by the Board of Certified
Safety Professionals, or a licensed Certified Safety Specialist (CSS),
certified by the World Safety Organization, is really qualified to adminis
ter an RMP.

RESPONSE: The Department does not agree that separate technical
leaders are needed for the hazard analysis and risk assessment. The
technical leader of the hazard analysis and risk assessment portions of
the work should have a minimum of 12 months aggregate experience in
such work. As the TCPA program is concerned with acute episodes rather
than long-term chronic effects, the technical leader with a hazard analysis
background can be expected to also have experience that is applicable
for performing risk assessments as set forth in the rule. The 12 months
experience requirement is a minimum requirement; however extending
this to a three year period would be too restrictive and would limit the
availability of qualified personnel. Requiring that the technical leader be
registered Professional Safety Engineer, a certified [ndustrial Hygienist,
a Certified Safety ProfeSSional, a Certified Safety Specialist, or have the
registration based on the suggested military standard is also too restric
tive. The independent consultant staff committed to the work should have
a key member who is a licensed professional engineer as indicated in
N.l.A.C. 7:31-2.8(1)2; and this requirement is adequate to ensure suffi
cient expertise on the staff to produce an EHSARA report which will
meet the requirements of the EHS risk reduction work plan. For the
above reasons, no changes are being made to the rule.

COMMENT: Selection of consultants by the Department as proposed
in N.l .A.C. 7:31-2.18 provides opportunities for corruption, graft. or at
the least, favoritism within the Department. As the Department will
choose a consultant from a list provided by the user and as only Depart
ment approved consultants can be engaged. the Department should
provide a list of approved consultants, and the facilities should select

(CITE 20 N.J.R. 1388) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS

consultants from the Department's list. Also, has the Department de
termined that consultants with the qualifications prescribed in N.J.A.C.
7:31-2.18 exist? The criteria proposed are so numerous and voluminous
that only very large consultant organizations have the resources and
expertise to qualify, and then only at high expense.

RESPONSE: The Act, at NJ.S.A. 13:IK-25, prescribes the selection
process for consultants and that procedure cannot be changed by the
Department. NJ.A.C. 7:31-2.9(e) states that each registrant shall submit
the names and proposals of three consultants who meet the requirements
set forth in N.J.A.C. 7:31-2.18 who are willing and able to perform the
EHSARA in accordance with the schedule set forth in the work plan.
The Department will first review the consultant proposals to ensure that
the requirements set forth in NJ.A.C. 7:31-2.18 are met and the following
factors will be taken into consideration in the final selection of the
consultant: the workload capacity of the consultant, the expertise of the
consultant in a particular field, and the personnel and skill resources of
the consultant. The Department has an established code of ethics to
ensure the integrity of Department personnel involved in the final selec
tion process.

Contrary to the statement that only large consultant organizations will
have the necessary resources and expertise to qualify, the Department
believes that small firms with qualified individuals will also qualify as
acceptable consultants. The Department believes that there are enough
qualified consulting firms to meet the demand and that there will be
sufficient competition among these consultants to keep the costs at a
reasonable level. This information was obtained informally by attendance
of Department personnel at training courses and seminars and also
through correspondence that has been submitted to the Department by
consultants.

COMMENT: Can an audit team from one division of a company audit
a separate division, and could this independent auditor be considered
equivalent to an independent consultant?

RESPONSE: The requirement of N.J.A.C. 7:31-2.18 that the consult
ant conducting an EHSARA be an "independent consultant" originates
in the Act, at N.J.S.A. 13: IK-25, and the rule must be consistent with
the Act. Therefore, the consultant must not be owned or controlled by
the company which hires it to perform an EHSARA. However, the team
which audits the RMP in accordance with N.J .A.C. 7:31-3.11 may consist
of staff from another division of a company since an audit team may
be employees of either the registrant or an independent consultant. The
policy for the selection of employees or an independent consultant to
perform the audits required by N.J.A.C. 7:31-3.11 is determined by the
registrant and will be set forth in its risk management program under
the requirements for audit. However, only a minority of the members
of the audit team may be involved in the day-to-day operation or manage
ment of the specific EHS facility being audited to ensure an objective
and unbiased audit.

COMMENT: The selection of the independent consultant by the De
partment will remove cost-effectiveness from the list of consultant's goals.
There will be a problem similar to that affecting superfund where consult
ants hired by the U.S. Environmental Protection Agency (EPA) cost twice
as much as consultants hired and managed by industry.

RESPONSE: The Department will, of course, select the consultant
which has submitted the best proposal from the standpoint of performing
the EHSARA. However, consultants in submitting their proposals to a
registrant will have to consider cost-effectiveness because the registrant
is certain to give consideration to that factor in deciding which three
consultants to nominate to the Department to perform the EHSARA on
its site. Therefore, cost-effectiveness can be expected to remain as one
of the goals of consultants in submitting proposals to registrants. In
regard to the comment concerning the hiring of consultants by the EPA
under superfund costing twice as much as consultants hired and managed
by industry, the Department does not anticipate a similar problem be
cause the Act, at NJ .S.A. 13: I K-25, specifically provides that the Depart
ment will select an independent consultant from a list of three candidates
submitted by the owner of the facility at which the EHSARA wi.ll be
conducted. In addition, N.J .A.C. 7:31-2.9(g) provides that the registrant
shall execute the contract with the consultant chosen by the Department.
Thus, the Department's role in hiring the independent contractor is much
more limited than the EPA's role in that process under superfund.

COMMENT: The Department should set standards of performance.
but there are objections to the Department or consultants telling regis
trants how to run their manufacturing operations. Registrants should be
free to choose how to meet the Department's standards. However,
provisions such as N.J.A.C. 7:31-4.6(b)2, 3, 4, 5 and 6 are objectionable
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because they have the consultant or the Department telling registrants
how to run their manufacturing operations, rather than allowing the
registrant the freedom to choose how to meet the standard.

RESPONSE: Beyond insuring that the requirements of the Act and
the rule are being met, it is not the desire or intent of the Department
to tell a registrant how to operate its facility, or to have a consultant
do that. Wherever possible the Department has attempted to establish
standards for registrants to meet rather than spelling out detailed require
ments. N.J.A.C. 7:31-3 in presenting the minimum requirements of a risk
management program establishes standards which a registrant's RMP
must include in order to satisfy the requirements of the Act. The para
graphs referred to in the comment which provide for the correction of
deficiencies in the risk management program or the EHS facility itself
reflect the mandate of the Act as provided in N.J.S.A. 13:IK-23 and 26.
When a consultant conducts an EHSARA he or she is required by the
Act, at N.J.S.A. 13:IK-24, to report on any matters of deficiency with
respect to extraordinarily hazardous accident risks to the Department.
The rule in this respect must be and is consistent with the Act.

COMMENT: In the proposed N.J.A.C. 7:31-2.I8(e)lxiii(4) add at the
end "and the identification of their licenses and certifications which apply
to each specific task". This will help to choose which consultants are most
qualified.

RESPONSE: The consultant must be adequately qualified or have
qualified personnel to be assigned to each specific task as described in
NJ.A.C. 7:31-2.18(e)1. However, each consultant is free to decide how
to best present their qualifications. Matching the licenses and certifica
tions of the consultant to specific tasks may well enhance the proposal;
however, this is not mandatory and would be unnecessarily restrictive.
Therefore, no change has been made.

COMMENT: In the proposed N.J.A.C. 7:31-2.18(e)lxiii items (I) and
(2) may be confidential information. Some companies specify in their
contracts that consultants shall not publicize their relationship with the
company nor the work performed on the company's behalf.

RESPONSE: The Department agrees with this comment and has clari
fied NJ.A.C. 7:31-2.18(e)lxiii(l) and (2) to reflect that in some cases this
information is not required to be divulged to the Department. The intent
of this subsection is to enable the Department to review information
which demonstrates the qualification of the consultant to perform an
EHSARA. Consultants limited by restrictive covenants from identifying
a client may either describe the client and the work performed in such
a manner as to not disclose the client's identity, or identify a different
client who can be contacted by the Department as a reference regarding
its performance on a similar assessment and its qualifications.

COMMENT: The Act does not give the Department the right to dictate
the consultant's organizational structure. The proposed N.J.A.C.
7:31-2.18(1) refers to members of the consultant's staff whereas the con
sultant could be an individual.

RESPONSE: N.J.A.C. 7:31-2.18(1) has been clarified to indicate that
a consultant may have a staff or may be an individual. It is not the intent
of the Department to dictate the structure of the consultant hired to
conduct an EHSARA. A consultant may submit an acceptable proposal
ill terms of work performance schedule and qualifications, whether the
consultant has a large staff or is an individual.

COMMENT: In the proposed 7:3I-2.I8(e)liii through vii, and ix
through xi, replace the words "preparation" and "performance" with
"review". In NJ.A.C. 7:31-2.18(e)lviii, replace "performance or' with
"conduction". in order to reflect what the consultant would actually be
asked to do. In the proposed N.J.A.C. 7:31-2.18(e), the submittal should
provide the consultant's qualifications to review process and safety engi
neering, review procedures, etc. These are the things a consultant would
be required to do. It would be the registrant's responsibilities to do the
actual preparation of the various requirements.

RESPONSE: N .J.A.C. 7:31-2.18(e) I contains the qualifications that are
necessary for the consultants to adequately perform their responsibilities.
Although the consultants may not actually prepare or perform the tasks
spelled out in N.J.A.C. 7:31-2.18(e)l, the Department believes the con
sultants must be qualified in these tasks in order to perform the EHSARA
effectively. Therefore, no change has been made to the rule.

COMMENT: The proposed N.J.A.C. 7:31-2.18(f) requiring a pro
fessional engineer's license is unduly restrictive. Does the engineer re
ferred to need to be registered in New Jersey and must he or she be of
any particular engineering discipline, such as chemical, etc.? The require
ment that the consultant must have completed one previous project in
each area is unnecessary. The technical leader, who has the most techni
cally demanding work, needs 12 months experience, but the task force

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988 (CITE 20 N.J.R, 1389)

You're viewing an archived copy from the New Jersey State Library.



ENVIRONMENTAL PROTECTION

leader needs 36. This is strange. Therefore, N.J.A.C. 7:31-2.18(1) should
be a recommendation only, if the Department retains its authority to
reject consultants, or else it should be substantially revised.

RESPONSE: The Department is not requiring all members of the
consultant's staff to have professional engineer's licenses. The State of
New Jersey requires consulting engineering services to be performed by
an engineer licensed in the State of New Jersey. Therefore, the Depart
ment requires that a key member of the consultant's staff be a Pro
fessional Engineer, but a particular discipline is not specified as the
professional engineer's license in New Jersey is not issued in any particu
lar engineering field.

N.J.A.C. 7:31-2.18(1) requires experience in at least one project in each
of the areas listed. The nature of the work in these specific areas requires
experience in these subjects in order to be able to effectively develop a
work plan.

N.J .A.C. 7:31-2.18(1)3 and 4 indicate that the task force leader is
required to have more experience than the technical leader. The reason
for this is that the task force leader is required to guide and direct a multi
disciplinary team and thus has considerably more responsibility for the
overall project. The Department is retaining and will revise its authority
to reject a consultant if a consultant's proposal does not meet the qualifi
cations listed in N.J.A.C. 7:31-2.18, as these are the minimum qualifi
cations which are needed by a consultant to effectively implement the
work plan. Therefore, no changes are being made to the rule.

COMMENT: Since there are no certification processes for risk
assessment professionals, the State should develop and implement
certification processes for professional safety engineers and professional
industrial hygienists in order to facilitate the consultant selection
procedures proposed in N.J.A.C. 7:31-2. J8.

RESPONSE: While certification processes for risk assessment pro
fessionals would likely facilitate the consultant selection process, the only
requirement concerning the certification or licensing of a consultant in
the rule is that contained in N.J.A.C. 7:31-2.18(1)2, which requires one
key staff member to be a licensed professional engineer. In the State of
New Jersey, the State Board of Professional Engineers and Land
Surveyors is responsible for the licensing of professional engineers,
N.J.S.A. 45:8-29, and therefore, the Department cannot establish a separ
ate certification process for this profession. Professional safety engineers,
professional industrial hygienists, and other safety professionals are
certified by various national boards and organizations and, although the
Department will conSider these certifications and licenses in determining
a consultant's qualifications, it would be inappropriate for the Depart
ment to establish specific standards which only address the needs of the
TCPA program. Therefore, no change has been made.

COMMENT: The 20 calendar days proposed in N.J.A.C. 7:31-2.19(a)
(now 6.3(b)) for submittal of a written request to the Department for
an adjudicatory hearing is insufficient time to develop data and argu
ments. Thirty or 60 days is more appropriate. The 20 day timeframe is
not consistent with other Department rules that provide 30 days to file
a request for a hearing.

RESPONSE: The Act, at N.J.S.A. 13: IK-29a, specifies a 20 day period
for a violator to request a hearing following receipt of a notice of enforce
ment action by the Department. If the Legislature believed a 20 day
period was sufficient time to request a hearing for enforcement actions,
20 days should also be sufficient time for a registrant to submit a written
request to the Department for an adjudicatory hearing to contest an
administrative order or a written notification from the Department
withholding approval of a new EHS facility or rejecting a modification.
In addition, the 20 calender day time period provided by N.l.A.C.
7:31-6.3(b) for the submission of a written request for an adjudicatory
hearing is an appropriate time frame which the Department has estab
lished for such requests. This time period is sufficient to allow a registrant
to develop and gather the information required to be submitted by
N.J.A.C. 7:31-6.3(b) in support of its request. and thus has not been
changed.

COMMENT: The proposed N.J.A.C. 7:31-2.19(b) (now N.J.A.C.
7:31-6.3(e)) and N.J .A.C. 7:31-2.19(c) (now 6.3(£)) appear to confuse the
registrant's option of requesting a review by the Commissioner with the
right to an adjudicatory hearing. Specifically, the proposed N.l.A.C.
7:31-2.19(c) states, "If it grants the request." Whereas, the right to an
adjudicatory hearing is one exercised solely by and subject solely to the
request of the registrant. Further, the proposed N.J .A.c. 7:31-2.l9(b)
(now 6.3(e)) permits arbitrary and capricious judgments by the Depart
ment as to what and what is not "all the information". These comments
also apply to the proposed N .J.A.C. 7:31-2.20 (now 6.3(d)). [n accordance
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with the Administrative Procedure Act as well as the mandate of the Act,
there should be no circumstances under which a request for hearing
should be denied.

RESPONSE: N.J.A.C. 7:31-6.3(a) and 6.3(b) are concerned only with
the right of a registrant to request an adjudicatory hearing and not with
requesting a review by the Commissioner of a lower Departmental de
cision. The Act, at N.J.S.A. 13:IK-26b and N.J.S.A. 13: IK-30b, does
provide the owner of a facility and a violator, respectively, with the right
to request adjudicatory hearings. However, under the Administrative
Procedures Act, N.J.S.A. 52:14B-I et seq., the Department may place on
any party the responsibility of requesting a hearing if the Department
notifies the party in writing of its right to a hearing and of its responsi
bility to request the hearing. N.J.A.C. 7:31-6.3(a) and 6.3(b) merely
provide the procedures which an owner or a violator must follow in
requesting an adjudicatory hearing. These two subsections are clearly
written and require only that information necessary for the Department
to determine whether a contested case actually exists, whether to attempt
to negotiate or settle the matter and, where appropriate, to file the case
with the Office of Administrative Law. If there are, in fact, no genuine
issues of fact or law in dispute, then a registrant should not be allowed
to frustrate the purposes of the Act by pursuing a frivolous appeal. The
Department must be concerned with speed and efficiency in the adminis
tration of its statutory responsibilities. Thus, N.J.A.C. 7:3l-6.3(c) and (e)
which allow the Department to deny a request for a hearing if the
requestor fails to submit its request in a timely manner or to include all
the required information will not result in arbitrary and capricious de
cisions. Therefore, no change has been made.

COMMENT: The proposed N.J.A.C. 7:31-2.19(a)2 and 2.20(c) (now
6.3(b) and 6.3(a)) should be amended to require a violator to include a
summary of the required information in a request for an adjudicatory
hearing.

RESPONSE: N.J .A.C. 7:31-2.l9(a)2 and 2.20(c) has been rewritten and
now appear as N.l.A.C. 7:31-6.3(b) and (a), respectively. The Department
has determined that it needs all the information proposed at N.J.A.C.
7:31-2.19(a) and 2.20(c) except for a statement of the legal authority and
jurisdiction for the hearing, a reference to the statutes and rules involved,
and a statement of the matters of law and fact asserted. Both N.J.A.C.
7:31-6.3(a) and (b) include a provision for the violator or the registrant
to request, if necessary, a barrier-free hearing location for disabled per
sons; and, N.J.A.C. 7:31-6.3(a) (proposed as N.J.A.C. 7:31-2.20(c)) now
requires the violator to include an estimate of the time required for the
hearing. The estimate of hearing time requirement was inadvertently
omitted from the proposed N.J.A.C. 7:31-2.20(c), but was included at
N.J .A.C. 7:31-2.19(a)2. The Department needs all of the information
required pursuant to N.J .A.C. 7:3l-6.3(a) and (b) to determine whether
there is a contested case; whether, and where appropriate, to file the case
with the Office of Administrative Law; and also to attempt to negotiate
or settle the matter rather than refer it for an adjudicatory hearing. A
summary would not provide the detailed information necessary to make
these decisions or to file the matter with the Office of Administrative Law.

COMMENT: In the proposed N.J.A.C. 7:31-2.l9(b) (now 6.I3(e))
registrants should be provided a reasonable opportunity, at least five or
10 days, to cure defects in their request for a hearing. The registrant's
only recourse would be to seek review in the Appellate Division of
Superior Court which would not further judicial economy, but rather
would only clog the Appellate Division with appeals which more properly
should be heard on an administrative level.

RESPONSE: The Department has clearly specified the information
required and has provided sufficient time for the registrant to complete
and submit its request for an adjudicatory hearing. The 20 calendar day
time period is an appropriate time period which the Department has
established for the submission of such requests. Therefore, the rule will
not be changed to provide additional time for a registrant to correct
defects in its request for an adjudicatory hearing.

COMMENT: The proposed N.J.A.C. 7:31-2.20 (now 6.4) should
provide a registrant the freedom to discover, correct and report a viol
ation without being fined or faced with an enforcement action. The best
way to encourage cooperation is to not penalize positive self-policing
actions. For example, exceptions from an RMP noted in the annual report
shall be exempt from penalties if corrective action is carried out on an
agreed upon schedule with the Department. This whole section is com
pletely based upon the "negative-slap them on the wrist" approach.
Successful implementation of the proposed rules would best be served
by a balanced approach that emphasizes and provides incentives for good
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performance, such as the OSHA Star Program, and uses the negative,
penalty type approach for only those facilities which choose to violate
the provisions of the rules.

RESPONSE: Nothing in the rule precludes a registrant from discover
ing and correcting discrepancies during a preliminary audit or safety
review and the Department encourages registrants to take such preventive
measures. However, no such change will be made. N J .A.C. 7:3 j -3.11,
Audit requirements for risk management programs, describes the mechan
ism by which the registrant completes the risk management program
checklist, lists deficiencies found in completing the checklist, recommends
remedial actions and implements those recommended remedial actions.
Although a fine or other enforcement action can be levied against the
registrant based solely on the findings of the self-audit, the Department
can consider the fact that the registrant's recommended remedial actions
were implemented in a timely manner in its penalty assessment determina
tion.

COMMENT: The penalties proposed in NJ.A.C. 7:31-2.20(i) (now
6.4(d» should be the maximum civil administrative penalties for each
EHS facility. Specific penalties could be negotiated based on specific
circumstances.

RESPONSE: The Act, at NJ.S.A. 13: I K-30b, establishes maximum
civil administrative penalties for the first, second, third and each subse
quent violation of the Act or any rule, regulation or order promulgated
or issued pursuant thereto. The Department in Table II at NJ.A.C.
7:31-6.4(d) establishes a civil administrative penalty schedule to provide
notice to the public as to the severity of various offenses by determining
what penalty will be assessed for a first, second, or third offense for each
category of offense listed. The use of the penalty table is also designed
to ensure that similar offenses receive similar penalties.

COMMENT: The penalties for noncompliance are not large enough
to deter companies from committing certain violations. For instance, the
penalty for constructing new EHS facilities is only $10,000 for the first
offense. A company could easily incorporate the risk of having to pay
this penalty into the cost of doing business.

RESPONSE: The Act, at NJ.S.A. 13:IK-30b, limits the penalty for
a first offense to $10,000, and the Department established the penalty
schedule in NJ.A.C. 7:31-2.20(i) (now 6.4(d) based on the severity for
each category of offense. To cover those offenses which continue from
day to day, NJ.A.C. 7:31-2.20(1) (now 6.4(c) provides that if the violation
is of a continuing nature, each day during which it continues constitutes
an additional, separate and distinct offense. Taking the example provided
in the comment, construction of a new EHS facility without an approved
RMP and Department approval could result in progressive penalties of
up to $50,000 for each day of construction.

COMMENT: The following changes should be made to Table II at
the proposed NJ.A.C. 7:31-2.20(i) (now 6.4(d»: (1) In A, the hazard of
not registering an EHS facility is relative to the EHS facility, not the total
site, therefore change "site" to "facility"; (2) In J, replace "provide" with
"make available", regarding information requested by the Department;
(3) In K, add "reasonable" before "access" to indicate the type of access
Department employees or agents should be granted for inspections; (4)
In M, add "willful" to "falsification of information" so that honest
mistakes or typos are not penalized; and (5) In Q, replace "Departmental
approval" with "notification of the Department".

RESPONSE: (I) The Department agrees that the failure to register an
EHS facility as set by the total hazard units relates to the facility rather
than the site and the word "site" has therefore been changed to "facility".
(2) The word "provide" will not be changed to "make available" as the
Department is reserving the right to have the information sent in to its
offices. (3) The Department is always reasonable in gaining access to sites
for inspections; however, the Department will not change the wording
as recommended because pursuant to the Act, at NJ.S.A. 13: IK-27a, the
Department has the right to enter any facility at any time in order to
verify compliance with the Act. (4) The Department requires that the
person certifying the documentation either verify the truth, accuracy and
completeness of the information personally (N.J.A.C. 7:31-2.17(a)l) or
ensures that full and proper inquiries have been made to determine the
accuracy of the information (N.J.A.C. 7:31-2.17(a)2), and thus no change
is being made. (5) As Departmental approval is required pursuant to
N.J.A.C. 7:31-2.4(e)2 before placing a new EHS facility into service or
placing an existing facility in different EHS service, no change has been
made.

COMMENT: The proposed NJ.A.C. 7:31-2.20(h) (now 6.2(b» should
be amended to provide 30 days for payment of administrative penalties,
instead of 20 days.
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RESPONSE: The provision that payment of the penalty is due when
either a tinal order is issued or when the notice of civil administrative
penalty assessment becomes final is required by the Act, at NJ.S.A.
13: IK-30b. Therefore, no change has been made.

COMMENT: A better definition of what constitutes a second or third
offense as used in the proposed NJ.A.C. 7:31-2.20(i) (now 6.4(d» is
needed. These should be uncorrected deficiencies previously cited, rather
than multiple first time deficiencies.

RESPONSE: A second or third offense as used in NJ.A.C. 7:31-6.4(d)
can include both uncorrected deficiencies or continuing violations
previously cited as well as repeated violations of the same provisions. As
stated in NJ.A.C. 7:31-6.4(c), "if a violation is of a continuing nature,
each day during which it continues constitutes an additional, separate
and distinct offense."

The following example illustrates a repeated violation of the same
requirement: if a registrant falsifies information on an annual report
submitted to the Department in 1988, and again in 1989, those acts
constitute first and second offenses respectively, and will be assessed
penalties accordingly.

COMMENT: The proposed NJ.A.C. 7:31-2.20(k) (now 6.4(1) should
be made consistent with the Air Pollution penalties in NJ.S.A.
26:2C-19(b) and (d). If no subsequent offense occurs within a three year
period of an offense, the next penalty will be assessed at the level of the
first offense, not the last offense.

RESPONSE: The Air Pollution Control Act, at NJ.S.A. 26:2C-1 et
seq., contains no provision regarding the assessment of a lesser penalty
amount if no subsequent offense occurs within a three year period, or
any other time period, of the last offense. Therefore, the rule is not
inconsistent with the Air Pollution Control Act, and no change will be
made.

COMMENT: The exemption provisions proposed in NJ.A.C.
7:31-2.21(a) (now 2.19(a) are too narrow to be practical. Risk manage
ment program requirements should have exceptions for handling small
quantities of EHS's, isolating piping, or transfer systems-20 pages of
minimum RMP requirements is unreasonable for de minimis conditions.
Forexample, a process using one gallon of hydrochloric acid that happens
to be within 100 meters of another process using an EHS would not be
exempted. The provision should be revised to require compliance with
NJ.A.C. 7:31-2.19(a)1 and either (a)2 or (a)3. Also, a provision (a)4
should be added to exempt equipment which contains either less than
the minimum or 25 percent of the minimum registration quantity. Finally,
if a facility's EHS equipment is not located within 100 meters of the
property line, the proposed rule should be reworded to exempt this
facility.

RESPONSE: N.J.A.C. 7:31-2.21 (now 2.19) has been amended to
provide that a registrant may request an exemption for non-contiguous
EHS equipment when the equipment has the capability to contain or
generate in one hour less than the minimum registration quantity of an
EHS, and either the equipment is located a minimum of 100 meters from
the property line and other EHS equipment, or the registrant can demon
strate to the satisfaction of the Department by dispersion and conse
quence analyses that a release of the contained or generated quantity of
the EHS will not result in acute health effects to persons exposed beyond
the site boundary. This should adequately address situations involving
the handling of small quantities of EHS's, isolated piping, and transfer
systems.

For some scenarios, the dispersion/consequence analysis computer
model developed by the Department and discussed in the comment re
garding the site specific risk assessment quantity may be used by the
registrant for the dispersion and consequence analysis. N J .A.C.
7:31-2.21(c) (now 2.19(c» has also been amended to allow the request
for the exemption to be submitted with the registration form.

The suggestion to simply exempt equipment that is located more than
100 meters from the property line is not acceptable, as such equipment
may contain an EHS in an amount which if released could cause a
catastrophe. Likewise, to simply exempt equipment that contains less than
the minimum registration quantity or even 25 percent of the registration
quantity is not acceptable, as this equipment may be located close to the
property line so that if the EHS is released there is the potential for a
catastrophe.

COMMENT: The proposed NJ.A.C. 7:31-2.21 (now 2.19) regarding
exemptions for non-contiguous equipment should be deleted. Since haz
ard analysis provides the basis for which EHS equipment should be
included in the RMP, all EHS equipment should initially be exempted
from the requirements of an RMP until the Department has determined
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through the review of hazard analysis and risk assessment that certain
pieces of equipment should be included within the scope of the RMP.
Including all equipment in the risk management program and doing
extensive dispersion and consequence analysis to exclude such equipment
disregards technical and professional judgment on the part of the regis
trant as documented in its hazard analysis. Only that equipment which
handles, stores or has the ability to generate the registration quantity of
EHS within one hour must be included in the risk management program.
This issue should be handled on an exemption basis. The Department
is invited to review the hazard analysis and risk assessment during site
visits, and if in their judgment additional equipment should be included
in the scope of the RMP they can so advise.

RESPONSE: Shifting the burden from the registrant to establish that
its EHS equipment is exempt from RMP requirements to the Department
to establish through review of hazard analysis and risk assessment that
particular pieces of equipment should be included in the scope of the
RMP, would render the TCPA program very difficult to implement and
unmanageable. Therefore, all equipment which could result in an l:HS
accident must initially be included in the RMP, even if the release poten
tial is less than the registration quantity. This is to ensure that all potential
releases are managed and controlled as part of the measures toward the
prevention of catastrophic releases. However, the Department recognizes
that certain equipment in EHS service under no circumstances poses a
threat to an off-site population and thus can be exempted from the
requirements of N.l.A.C. 7:31-3, if the conditions for the exemption, as
set forth in N.l .A.C. 7:31-2.19, are met. Thus, no change based on this
comment will be made.

COMMENT: The proposed N.l.A.C. 7:31-2.21(c)(now 2.19(d» should
be amended to indicate that the Department can deny an exemption only
if the registrant fails to demonstrate that the requirements of N.l.A.C.
7:31-2.21(a) (now 2.19(a)) are met. This changes the burden to the Depart
ment from the registrant.

RESPONSE: The suggested change in the language of the rule would
have no effect on the registrant's burden to satisfy the requirements of
N .l.A.C. 7:31-2. 19(a), and thus establish its entitlement to an exemption
for non-contiguous EHS equipment. However. the suggested change
would shift the Department's response from one affirmatively granting
an exemption request to one of denying only those exemptions which fail
to meet the criteria. As the suggested language change is considered
confusing and may impose a quick response burden on the Department
to deny inappropriate exemptions, no change has been made.

SUBCHAPTER 3. MINIMUM REQUIREMENTS FOR A RISK
MANAGEMENT PROGRAM

COMMENT: What is the justification for mandating the risk manage
ment program in the precise form spelled out in the proposed N.l.A.C.
7:31-3? Alternatives exist and should be evaluated. Risk management by
its very nature is site and chemical specific. Under the proposed rule,
a facility with four 150 pound chlorine cylinders is subject to the same
requirements as a chemical plant which manufactures millions of pounds
of chlorine per year. The proposed N.l .A.C. 7:31-3 should present guide
lines, not requirements. The Department should set standards of per
formance for persons and companies to meet in order to protect health
and the environment, but they should be allowed freedom to choose how
we meet those standards. Also, a site specific system for evaluating RMP's
could be assessed almost continuously through the Department's field
offices and New Jersey Office of Emergency Management. Opportunity
exists to consolidate responsibility and accountability without additional
levels of support staffing in the Department's Trenton office.

RESPONSE: The Act, at N.l.S.A. 13:IK-2Ii, defines "risk manage
ment program" by specifying the eight minimum requirements of an
RMP, and provides at N.l.S.A. 13:IK-22 that any facility that uses.
manufactures, stores or is capable of producing an EHS at or in excess
of the registration quantity is required to register and is subject to the
TCPA. While the Act does not specifically require that each covered
facility have a risk management program, this is clearly the goal of the
Act. In addition, the Act, at N.l.S.A. l3:JK-23a, mandates that the
Department review submitted RMP's for "material deficiencies that could
reduce the effectiveness of the risk management program" and rec
ommend RMP changes or additions. This requires that the Department
develop the means necessary for review of RMP's. The requirements set
forth in the proposed N.l.A.C. 7:31-3 are the Department's response to
the mandate of the Act. While it recognizes that risk management is site
and chemical specific, the Department has set forth what it considers to
be the minimum requirements of risk management for all facilities subject
to the TCPA. The effort required to comply with this program will be
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directly related to the risk associated with the facility as well as the
registrant's prior commitment to risk management. The Department set
forth these requirements with the full appreciation that it is the regis
trant's responsibility to determine how to meet the requirements. To
present N.l.A.C. 7:31-3 as mere guidelines instead of requirements would
not ensure that the eight minimum requirements of an RMP would be
properly implemented by each EHS facility in the State. Finally, the
Department's field offices and the Office of Emergency Management do
not have sufficient staff resources with the necessary expertise to imple
ment and manage the TCPA program, and it is the Department, not the
Office of Emergency Management, that is given the responsibility by the
Act to carry out the TCPA program.

COMMENT: Can the minimum requirements for an RMP proposed
in N.J .A.C. 7:31-3.3(a) be construed as a safety program, and can a safety
program satisfy RMP requirements?

RESPONSE: Any of the elements of a facility's safety program which
are applicable to the requirements of a risk management program can
be used as part of the facility's RMP. However, all eight elements of an
RMP, as defined by the Act and N.J.A.C. 7:31-3, must be satisfied before
an RMP will be approved by the Department.

COMMENT: The effort required to compile and coordinate the re
quired documentation is not only burdensome, but of limited value
without extensive and detailed line by line reviews between those who
perform the work and those reviewing it. A comprehensive internal risk
assessment review of a major process may require a year for a well
coordinated group to assure that each assumption, preventive mainten
ance operation, and data element is accurately accounted for and ap
propriately used. When an external review body is added, this effort
becomes even more burdensome and time-consuming. The State's
proposed review effort appears infeasible and beyond the Act's intent.

RESPONSE: The documents required to be submitted to the Depart
ment either at its offices or for on-site review are considered to be the
minimum necessary for the Department to effectively verify TCPA com
pliance. The great majority of the documents which would normally be
held for on-site review, such as process flow diagrams, piping and instru
ment diagrams and standard operating procedures, are expected to be
already in existence. Where the normal practice of updating such docu
ments to perform safety reviews, hazard analyses or risk assessments is
not being followed, the initial burden may well be significant: however,
it will be of great value, because of the usefulness of such documents
in satisfying risk management program requirements in the future. It is
neither required or expected that special TCPA copies of such documents
as process flow diagrams or piping and instrument diagrams be prepared
for submission to the Department. The Department is specifically re
quired by the Act, at N.l.S.A. 13:1K-23a, to review a registrant's RMP,
and, at N.l .S.A. 13: I K-26a, to review the EHS Accident Risk Assessment
for each facility. And, in accordance with N.J.S.A. 13:1K-27a and b the
Department has the right to enter any facility at any time to verify
compliance with the Act and is required to develop a system of re
cord keeping which requires each registrant to report certain RMP ac
tivities to the Department. Thus, the Department's review of RMP
documentation is clearly in accordance with the intent of the Act, and
the Department believes that it has sufficient expertise and other resources
to carry out the required review effort in an efficient and timely manner.

COMMENT: The proposed N.l.A.C. 7:31-3.3(a) should include safety
standards adopting recognized codes or establishing company standards
when no recognized code applies, and plant security and access control
procedures.

RESPONSE: N.l .A.C. 7:31-3.3(a) lists the eight requirements of an
RMP which are mandated by the Toxic Catastrophe Prevention Act, at
N.l.S.A. 13:K-2Ii, and which are considered essential by the Department
for an effective RMP. Adopting recognized codes or company established
standards is a requirement of a facility's criteria for design and operation
and is already provided for at N.l.A.C. 7:31-3.4, Safety review of new
and existing facilities. Although there are no specific requirements for
security and access control, registrants are required to review their facili
ties to identify and reduce risks. If during these reviews deficiencies in
security and access control are identified as possible causes or con
tributors to potential catastrophic releases, remedial action must be taken.

COMMENT: Another key element of the TCPA program which
should be covered is the need to concentrate on risk reduction as opposed
to costly and time consuming risk quantification.

RESPONSE: The rules focus on the prevention of toxic catastrophes
and the reduction of extraordinarily hazardous accident risks. Experts
in the risk assessment field define risk as the likelihood of occurrence
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times the consequences. If a particular release has the potential for
catastrophic consequences, the likelihood of that occurring must be con
sidered. The only way that this likelihood can be determined is through
a formal quantitative risk assessment. The results of the risk assessment
must then be studied to determine whether risk reduction measures are
necessary. Finally, as a registrant may be able to use a simplified method
of dispersion/consequence analysis rather than a more detailed dispersion
and consequence analysis method, the expenditures of time and money
often associated with risk quantification may be avoided.

COMMENT: The provisions of N.J.A.C. 7:31-3.3(b) should be more
broadly stated so as not to require that one designated individual approve
all procedures, actions, and documents listed for compliance with this
program. Flexibility is needed to adopt the rule to existing corporate
organizations. Managers of small companies do not have enough spare
time to absorb so complex a program. The responsibility should be able
to be distributed between two or more managers consistent with their
respective functional responsibilities. On large sites, the responsible man
ager is likely to be a person who has direct responsibility for the EHS
facility. This requirement has no statutory basis and should be deleted.
Also, in N.l.A.C. 7:31-3.3(b) replace the word "site" with "EHS facility".

RESPONSE: N.l .A.C. 7:31-3.3(b) has been clarified to require that
each registrant with a risk management program appoint a responsible
manager who shall be responsible for insuring compliance with the risk
management program and the rule. This clarification reiterates the re
quirement that all registrants must comply with the requirements of the
Act, these rules and their risk management programs. This section should
not be interpreted as meaning that one individual is responsible for
carrying out all RMP activities. The Department believes that it is the
registrant's right to select the individuals at a site who are directly respon
sible for carrying out the requirements of N.J.A.C. 7:31-3 and is thus
not dictating a company's management organization. Although the Act
does not require that one manager be responsible for the RMP for each
site. the Department believes that for purposes of gathering and submit
ting documents, meeting deadlines, and communicating with the Depart
ment, it is necessary to have only one person designated as responsible
manager.

As an RMP is required for each site, rather than each facility, the word
"site" will not be replaced with "EHS facility" in N.l.A.C. 7:31-3.3(b).

COMMENT: In the proposed N.l.A.C. 7:3l-3.3(c)3 and 4, what is the
justification for examining records for a six year period? Why is this
historical data needed? What if it is unavailable? This should state "three
years" instead of "six years", since three years is more than sufficient
time to provide a retrospective analysis. This same comment also applies
to the proposed six year EHS accident report recordkeeping requirement
in N.l.A.C. 7:31-3.8(a)4.

RESPONSE: The Department does not agree that the six year retention
time for hazard analyses, risk assessments, safety reviews and audits
should be reduced to three years. This historical data assists the Depart
ment in determining trends in plant operations, in measuring the effective
ness of the RMP, and in helping to ensure compliance with and enforce
ment of the RMP. Similarly the requirement in N.l.A.C. 7:3l-3.3(c)4 to
retain accident reports will remain at six years, as this is considered the
minimum necessary to establish useful statistical records and to prevent
recurrence of similar types of accidents. If prior to the promulgation of
this rule, a registrant has not used or has not retained these or similar
documents for the specified time period, this requirement will only apply
to those documents which were produced and have been retained. Thus,
if the specified historical data is unavailable, but all other requirements
of an effective RMP are satisified, the registrant's RMP can still be
approved by the Department.

COMMENT: The proposed N.J.A.C. 7:31-3.3(c), (d), and (e) should
be amended to require that data remain on site for the Department's
review, or in unusual circumstances be made available at the Depart
ment's offices in the presence of the registrant's representative. This will
avoid cost, unnecessary administrative burden, trade secret disclosure
problems, and violation of the state's paperwork reduction act.

RESPONSE: Except for the documents the Department needs to have
at its offices to support consent agreements, administrative consent or
ders, or administrative orders, the intention of the Department is to
permit most documentation to be maintained at the site in order to avoid
unnecessary paperwork and submittals; however the Department retains
the right to have any information required to be maintained submitted
to it at the Department's offices when necessary in order to effectively
implement and carry out the program.

With regard to the reference to trade secret disclosure problems, the
Department has proposed the Confidentiality rule, N .l.A.C. 7:31-5, in
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the February 16, 1988 New Jersey Register at 20 N.l.R. 350(a). This and
any other comments received during the comment period for those
proposed rules will be responded to in the comment and response sum
mary published in the New Jersey Register with the notice of adoption
for N.J .A.C. 7:31-5.

As to the possible violation of the State's paperwork reduction act,
it is noted that New Jersey has no such statute and that the Federal
Paperwork Reduction Act, 44 U.S.c. 3501, does not apply to the states.
However. the Department has attempted to minimize the paperwork
burden on both the regulated community and on the Department itself
as noted above.

COMMENT: The proposed N.l.A.C. 7:31-3.3(e)4 and 5 regarding site
documentation should refer to either the National Electrical Code area
classification diagrams or NEC listing for the EHS facility, rather than
the site. Either diagrams or a listing will provide the required information.

RESPONSE: N.J.A.C. 7:31-3.3(e)4 refers to National Electrical Code
area classification diagrams which are laid out on the site plan or individ
ual plot plan of each facility depending upon the scale of the site. A mere
listing of electrical classifications would not be adequate. The diagrams
clearly represent the boundaries of hazardous area classification and
provide very useful information during safety review and risk assessment.
The Department agrees that National Electrical Code area classification
diagrams may not be necessary for the entire site in all cases, especially
for a large site. If proper separation is maintained between an electrically
hazardous area and an EHS area as per the National Electrical Code
and good engineering practices, it should not pose any threat of a poten
tial EHS release. However, National Electrical Code area classification
diagrams should include the areas surrounding the EHS facility. There
fore, N.l.A.C. 7:31-3.3(e)4 has been revised to refer to only the EHS
facility and the adjoining areas on the site which can pose a threat of
an EHS release due to a fire hazard.

COMMENT: The proposed N.l.A.C. 7:31-3.3(e)5 should be changed
to Electrical one line diagrams "for the EHS facility" for the sake of
clarity.

RESPONSE: The definition of electrical one line diagram as provided
in N.l.A.C. 7:31-1.5 includes all electrical power distribution systems that
could contribute to an EHS release. N.l.A.C. 7:31-3.3(e)5 refers to "EHS
electrical one line diagrams" which is intended to apply not only to the
EHS facility, but also to electrical components located on other non-EHS
facilities which could contribute to an EHS release. To clarify this intent
the reference to EHS has been deleted.

COMMENT: In the proposed N.J.A.C. 7:31-3.3(e)5 and 8 add "for
new EHS equipment" at the end for clarity. Or, as alternatives, either
the proposed N.J.A.C. 7:3l-3.3(e)8 should be deleted, or the phrase
"where existent" should be added at the end and "EHS facility" should
be amended to "site".

RESPONSE: As N.l.A.C. 7:31-3.3(e)5 and 8 are intended to refer to
both new and existing equipment, the suggested reference to new EHS
equipment has not been added. N.l.A.C. 7:31-3.3(e)8 requires that facili
ties maintain a list of criteria for design and operation which is necessary
for any equipment or modifications, and the definition of "criteria for
design and operation" refers to the applicable EHS facility. Thus,
N.l.A.C. 7:31-3.3(e)8 means the list of criteria for design and operation
for all EHS facilities at the site. The Department does not agree that the
phrase "where existent" should be added to N.l.A.C. 7:3l-3.3(e)8 or that
the paragraph should be deleted, as the Department believes that the
criteria for design and operation should be developed if they do not
currently exist.

COMMENT: Due to the extensive requirements proposed in N.l.A.C.
7:31-3.4(d)1 through 7, the frequency of the safety review should be
modified to reflect the complexity and amount of EHS equipment. Either
an annual safety review should be required for those facilities whose EHS
equipment is prone to change, and a biennial safety review for larger EHS
facilities with an established EHS use; or a complete safety review should
only be conducted every three years since any modifications which cause
increases in release potential are already covered in the proposed N.l.A.C.
7:31-2.4. Or, as another alternative the safety review could be deleted and
a visual inspection could be done just prior to the hazard analysis on
a three year frequency.

RESPONSE: The annual review as Slated in N.J.A.C. 7:31-3.4 ensures
that EHS equipment is operated as intended, that documents describing
the equipment and procedures correspond to actual conditions, and that
there are no unauthorized deviations in operating conditions, mainten
ance procedures, standard operating procedures and instrumentation. A
facility that undergoes only one safety review per year is one that has
not been modified during the previous twelve months, as a safety review
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is required to implement a modification. Unauthorized deviations which
go undetected for over a year often pose hazards which have a high
likelihood of resulting in an EHS release. Therefore, no change in the
requirement for an annual safety review has been made.

COMMENT: Delete "and shall also be written in the language of
nuency of EHS operators not nuent in English" from the proposed
N J.A.c. 7:31-3.5(a). [t is unreasonable to expect operating procedures
to be written in any language other than English. If the operators are
not nuent in English, their supervisors, co-workers and emergency
response personnel will not be able to communicate with them. If a person
is not nuent in English, he should either be taught English or not allowed
to operate an EHS facility.

RESPONSE: Due to the extraordinarily hazardous nature of EHS's
the Department has determined that the standard operating procedures
must be written in English and in the language of fluency of any EHS
operators at the facility who cannot read or speak English. The critical
issue is that all EHS operators understand the information contained in
the standard operating procedures. Therefore, they must be able to read
and understand the standard operating procedures in order to ensure the
safe operation of the EHS facility.

COMMENT: Quality control is frequently overlooked during the oper
ation cycle. One means of applying quality control to the operation cycle
is to install temperature recorders so that a permanent record exists of
a potentially dangerous situation. Instrumentation located at critical
points of the process could provide a record for third party surveillance.

RESPONSE: The need for a specific type of instrumentation can only
be determined on a case-by-case basis, and thus cannot be included as
a requirement for all registrants. If through risk assessment a specific
operation is identified as requiring risk reduction, then such instrumenta
tion may be installed as a risk reduction measure.

COMMENT: The proposed NJ.A.c. 7:31-3.5(c)4 provides that the
standard operating procedures developed for a facility shall include a
"description of emergency conditions which could occur including the
control and mitigating procedures to be followed to reduce the impact
of the emergency conditions". Clearly not every emergency at such a
facility is a concern of the TCPA and subject to the expansive and onerous
planning provisions of the proposed rule. At a minimum, the emergencies
referred to in the proposed N J.A.c. 7:31-3.5 should be restricted to those
involving an EHS.

RESPONSE: The requirements concerning emergencies specified in
N.J .A.c. 7:31-3.5, Standard operating procedures, are intended to refer
only to EHS emergencies. The Department does not believe that it is
necessary to add the term "EHS" as the intent is clear from the context
of the rule.

COMMENT: The requirements for standard operating procedures
proposed in NJ.A.c. 7:31-3.5 are too lengthy, cumbersome, confusing
and unusable in practice. What is included is the entire process documen
tation. Standard operating procedures should be a concise, clear, useable
guide which provides the operator with information necessary to handle
normal and abnormal conditions, which may reference additional infor
mation needed. Material Safety Data Sheets (MSDS) and detailed equip
ment descriptions do not belong in standard operating procedures. Stan
dard operating procedures are minimal operating codes designed to
ensure adequate operating conditions, rather than protect the health of
those in the community. However, the requirement should go further and
standard operating procedures should be reviewed by the Department or
an independent consultant with the health of the community as a priority
objective.

RESPONSE: The Department agrees that the standard operating
procedure should be a clear, concise, and useable guide, but it should
also include all the information necessary for an operator to understand
and carry out all duties in a safe manner. The Department believes that
MSDS's and detailed equipment descriptions, along with each of the
other fifteen items listed in N.J.A.c. 7:31-3.5(c), are necessary and that
they meet this criteria. The standard operating procedures as organized
and outlined in N J .A.c. 7:31-3.5(c), properly indexed and tabbed, are
essential for the safe operation of the facility. Thus, the standard operat
ing procedures will indeed be reviewed with the health and safety of the
community as the primary objective.

COMMENT: The proposed NJ.A.c. 7:31-3.5(c)9 regarding sampling
procedures should refer to the taking of samples by personnel. The intent
of this requirement relates to potential personnel exposure, and not to
self-contained sampling systems.

RESPONSE: NJ.A.C. 7:31-3.5(c)9 is intended to cover both sampling
by personnel and self-contained sampling systems. The standard operat
ing procedures should address the potential for an EHS release during
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the sampling procedure and the measures to prevent such a release. For
example, if sampling is done off the bottom of a storage tank, there should
be procedures or other safeguards to prevent a catastrophic release in
the event of a valve or line failure, or operator failure. Therefore, no
change has been made.

COMMENT: In N.J.A.C. 7:31-3.5(c)14, "statement ofEHS manpower
needs ... ", should be eliminated, since the same information is emulated
in paragraph 15. The commenter also did not know what to expect with
respect to labor negotiations.

RESPONSE: NJ.A.C. 7:31-3.5(c)l4 refers to the number of operators
required to safely perform the various operations, whereas NJ.A.c.
7:31-3.5(c)15 requires that an EHS operator be in attendance, be able
to acknowledge alarms and take action to prevent an accident at all times
during EH S handling, use, manufacturing, storage, or generation except
for three specific exemptions. The operator required by NJ.A.C.
7:31-3.5(c)15 should be included in the number required by NJ.A.C.
7:31-3.5(c)14. If a registrant, due to a safety policy or as a result of a
hazard analysis or risk assessment. has established a staffing requirement
for a certain job function, then it should be stated in the standard
operating procedures. For example there may be a requirement that two
operators be present during the hookup or disconnect of EHS containers.
If so, this should be stated in the standard operating procedures. With
regard to the labor-management relations statement, the Department is
not establishing any maximum or minimum staffing standards, other than
the one operator required by N J .A.c. 7:31-3.5(c) [5. Therefore, this
subsection should have little or no impact on the registrant's labor
management relations.

COMMENT: A fourth provision should be added to the proposed
N J .A.C. 7:3 I-3.5(c) 15 to cover storage tanks with secondary containment
greater than or equal to the volume of the tank, where the EHS stored
in the tank is neither a gas nor a volatile organic substance. To post an
employee at a site for the sole purpose of watching a storage tank while
no activity is occurring is both wasteful and unsafe.

RESPONSE: NJ.A.c. 7:31-3.5(c)15 mandates that an EHS operator
be in attendance at all times during EHS handling, use, manufacturing,
storage or generation and provides only three exemptions to this require
ment. The secondary containment described in this comment is not con
sidered a sufficient basis for granting an exemption, as many of the EHS's
are very volatile chemicals.

However, a registrant with such a storage tank does have a choice of
either having an operator in attendance at all times or using monitoring
equipment containing alarms which report to a continuously attended
station and thus satisfying the requirements for the exemption provided
by NJ.A.C. 7:31-3.5(c)15iii.

COMMENT: Please provide the rationale regarding the requirement
for a risk assessment in the proposed NJ.A.C 7:31-3.5(c)15ii, but not
in the proposed N.J.A.C. 7:31-3.5(e)15i and iii.

RESPONSE: The Department believes that the probability of a
catastrophic release under the conditions covered by NJ.A.c.
7:31-3.5(c)15i and iii is such that a risk assessment is not necessary. The
staffing exemption provided by NJ .A.C 7:31-3.5(c) 15i applies to water
treatment facilities using chlorine gas out of containers of less than 2100
pounds capacity and requires trained employees to be available at all
times to acknowledge alarms and take corrective action in the event of
a leak. The exemption provided by NJ.A.C. 7:31-3.5(c)15iii applies to
quiescent storage only, and requires that the monitoring equipment con
tain alarms reporting to a continually attended station. However, for the
staffing exemption provided by NJ.A.C. 7:31-3.5(c)15ii, which applies
to EHS storage requiring refrigeration, circulation, agitation, or inert gas
blanketing, the Department has determined that, even with an EHS
monitoring alarm reporting to a station continuously staffed by personnel
trained to prevent an accident, the degree of risk is still serious enough
to require a risk assessment before the exemption can be granted.

COMMENT: Concerning the proposed NJ.A.C 7:31-3.5(c)15iii,
monitoring equipment does not exist for all EHS's.

RESPONSE: If a facility is storing an EHS for which there is no
existing suitable monitoring equipment, then an operator must be in
attendance at all times as specified in N.J.A.C 7:31-3.5(c)15.

COMMENT: Add a new paragraph 16 to the proposed NJ.A.c.
7:31-3.5(c) providing "A list be developed and specified in the operating
instructions specifying such EHS related instrumentation which must be
fully functional and if not, the unit must be shut down until repairs have
been made."

RESPONSE: NJ.A.c. 7:31-3.5(c)8 requires that all EHS safety in
strumentation be described in the standard operating procedures and
therefore constitutes a listing of all EHS related instrumentation.
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N.J.A.C. 7:31-3.4(d)2 requires that all inoperable EHS instrumentation
be returned to operational status immediately. However, the Department
does not believe that a blanket requirement that the unit must be shut
down until repairs are made is appropriate as this requirement could
introduce a greater hazard than that presented by the inoperative instru
ment itself. Therefore, no change has been made.

COMMENT: The proposed N.J.A.C. 7:31-3.6(a) requiring that the
entire program documentation be written is too restrictive. A computer
data base for tracking preventive maintenance with hard copy reporting
should be allowed.

RESPONSE: While N.J.A.C. 7:31-3.6(a) specifies that the preventive
maintenance program be written, the Department has not mandated the
method of implementation. A computer data base for tracking preventive
maintenance which includes all required preventive maintenance program
documents, with an updated hard copy available at all times, is acceptable
under the rule as wri tten.

COMMENT: Preventive maintenance programs as proposed in
N.J.A.C. 7:31-3.6 are not the only maintenance programs that might
prove effective. For example, considerable emphasis is now being placed
on reliability centered maintenance in both the airline and nuclear indus
tries.

RESPONSE: The preventive maintenance program is one of the re
quirements of the risk management program mandated by the Act, at
N.J.S.A. 13:1 K-2Ii. In N.J.A.C. 7:31-3.6, preventive maintenance is used
as a general term and is not intended to refer to a specific type of
maintenance program. Any program that fulfills the requirements listed
in N.J.A.C. 7:31-3.6 is acceptable, no matter what it is named by the
registrant.

COMMENT: The proposed N.J.A.C. 7:31-3.6(a)12 regarding the sys
tem for maintaining accurate records to perform equipment reliability
studies should include the root causes of each component or equipment
failure, the number of actual operating hours for the equipment, and
repair time: and should also separate out diagnosis, parts procurement,
actual repair time, testing, and miscellaneous delays before restoration
to service.

RESPONSE: The Department prefers to leave it to the discretion of
the registrant as to what data is necessary for reliability studies. Only
data associated with equipment failure potentially resulting in an EHS
release is of concern. The requirement is that the data be adequate to
perform reliability studies of EHS equipment.

COMMENT: The proposed N.J.A.C. 7:31-3.6 requires the preventive
maintenance program to be responsible for and establish controls over
actions which are not within the program's functional jurisdiction. Exam
ples of such inconsistencies are control of modifications, commissioning
and decommissioning of EHS equipment, periodic testing of standby
emergency equipment, training maintenance personnel. and control of
contractors. The wording should be general to allow other departments,
such as operations, maintenance, and training, to be responsible for
certain elements consistent with their functional responsibilities.

RESPONSE: The items referred to mayor may not fall under the
jurisdiction of one specific department or program at a site. This depends
on the management philosophy or policies existing at the site. The De
partment has not spelled out who in the facility is responsible for carrying
out these requirements, as this is best left to the site management. How
ever, all of the items mentioned do impact the preventive maintenance
program, and the Department's concern is that they be included in the
preventive maintenance program and the overall risk management pro
gram.

COMMENT: The wording of the proposed N.J.A.C. 7:31-3.6(a)4
should not be construed to require annual testing in all cases. Similarly
"annually" should be deleted from the proposed N.J .A.C. 7:31-3.6(a)5
so that instrumentation checks occur only after turnarounds, which may
be the only practical time to test them without serious business inter
ruptions.

RESPONSE: The commenter has misinterpreted the frequency of tes
ting requirements. N.J.A.C. 7:31-3.6(a)4 and 5 do not require annual
testing or inspections of safety relief devices or safety instrumentation
in all cases. The requirement is that they be inspected or tested at a
frequency established by the facility and listed in its criteria for design
and operation. If a facility has established frequencies, they should be
documented. The frequencies shall be based on reliability studies, rather
than on equipment turnarounds solely for the purpose of preventing
business interruptions. This is to insure that the frequencies are known
and being followed by those individuals responsible for completing the
inspections or testing. Only if such frequencies have not been established
or documented are annual testing, inspections. or checks for proper
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operation required by N.J .A.C. 7:31-3.6(a)4 and 5.
COMMENT: The proposed N.J.A.C. 7:31-3.6(a)5 should refer to

"critical instrumentation".
RESPONSE: The Department prefers the term "safety" rather than

"critical" to indicate the type of instrumentation referred to in N.J.A.C.
7:31-3.6(a)5 which, in the event of failure, could result in an EHS accident.
The term "critical" could either be construed too narrowly to include
only certain crucial instrumentation, or could be construed to refer to
other instrumentation such as that critical to production output or quality
control. Therefore, no change has been made.

COMMENT: The proposed N.J.A.C. 7:31-3.6(a)7 covers the testing
of a wide array of emergency equipment and such testing should not be
required on a weekly schedule in all cases. Either monthly testing or
independent testing frequencies should be allowed for this diverse equip
ment.

RESPONSE: If a facility has established and documented a frequency
of testing for its equipment from published codes or standards in the
criteria for design and operation, then weekly testing is not required. If
no frequency has been established, then weekly testing to establish re
liability data on each type of equipment is required. Weekly testing of
such equipment as fire pumps and emergency generators is not uncom
mon. Therefore, no change will be made.

COM MENT: The proposed N J .A.C. 7:31-3.6(a)3 requires internal and
external inspections of EHS equipment. Internal inspections are not
always possible or advisable, as the very act of cleaning out a tank could
cause an environmental problem or accelerate corrosion, for example,
thionyl chlorine. Exceptions should be made for these cases. This
provision should also state that inspection of vessels and pipelines should
include where appropriate, but not be limited to, such testing procedures
as radiography, ultrasonics and acoustics emissions.

RESPONSE: As the Department believes that regularly scheduled
internal inspections of EHS equipment are an important part of an
effective preventive maintenance program, no exceptions from the re
quirements of NJ.A.C. 7:31-3.6(a)3 will be made. However, the Depart
ment recognizes that in certain cases methods other than an internal visual
inspection may be advisable due to the difficulties of preparing certain
vessels or pipelines for internal visual inspections. For this reason, radio
graphy, ultrasonics and acoustic emissions inspection methods which
have proven equal or superior to visual internal inspections for evaluating
the integrity of piping and vessels may be used either to complement or
as an alternative to internal visual inspections. The rule has been changed
to permit these additional inspection methods.

COMMENT: Training requirements are overly restrictive with respect
to qualifying trainers, record keeping, and documentation of training ac
tivities.

RESPONSE: The requirements of NJ.A.C. 7:31-3.7 covering EHS
operator training are not overly restrictive as they merely establish an
outline of the various types of training and the subjects to be covered
which are required to ensure that EHS operators receive the minimum
training needed to operate the EHS facility safely. Registrants are en
couraged to go beyond these minimum requirements in implementing
their own EHS operator training programs. Regarding the qualifying of
trainers, NJ.A.C. 7:31-3.7(d) only specifies that the personnel responsible
for training EHS operators must meet the qualifications established by
the registrant. Finally, NJ.A.C. 7:31-3.7(e) and (I) require the registrant
to maintain only that documentation needed by the Department to verify
compliance with the operator training requirements established by the
registrant.

COMMENT: The training requirements listed in the proposed
N J .A.C. 7:31-3.7(b) should be required for operators with responsible
charge of a process, but should not be required for support workers. For
example, workers whose only job is to deliver raw materials, to remove
product from vessels, or to clean equipment should not require the
extensive training listed.

RESPONSE: The training requirements listed in N.J.A.C. 7:31-3.7(b)
apply to and have been defined for all EHS operators, and the term EHS
operator is defined at N.J.A.C. 7:31-1.5 as "an employee or employees
at an EHS facility who is directly involved with an EHS and qualified
and trained in, or being trained in the operations of an EHS facility".
Due to the fact that the operators are dealing with extraordinarily hazard
ous substances, the specific training requirements listed in N.J.A.C.
7:31-3.7(b) apply to all EHS facility personnel, and EHS operators whose
only job assignment is to deliver raw materials, to remove product from
vessels, or to clean equipment must receive all of the training required
by N.J.A.C. 7:31-3.7(b). Of course, the on-the-job training for newly
assigned EHS operators required by NJ.A.C. 7:31-3.7(b)3 should be
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adapted to each EHS operator's specific job duties. Therefore, no change
will be made in the training requirements.

COMMENT: The annual refresher training proposed in NJ.A.C.
7:31-3.7(b)4 with specific classroom requirements is much too frequent,
impractical and unproductive. Formal training once every three years in
conjunction with ongoing on-the-job refresher training is more practical.
Also, the frequency of training should be consistent with batch plant
operating conditions.

RESPONSE: The Department has determined that the annual refresher
training for all operators handling extraordinarily hazardous substances
required by NJ.A.C. 7:31-3.7(b)4 is the minimum necessary to ensure
that the operators are kept up to date on all changes. Annual refresher
training also provides the operators with an opportunity to resolve any
questions or uncertainties they may have about the operation of the
facility. Although the rule specifies the subjects which are required to be
covered in the refresher training, it does not specifiy the method of
instruction which is left to the discretion of the registrant. Therefore. a
registrant may elect to cover these subjects through on-the-job training.
For batch plants, as well as all other EHS facilities, the time period for
refresher training can be interpreted as at least once per operating year.
Of course, the Department encourages more frequent training if batch
plant operating conditions change significantly during the year. No
change in the rule has been made.

COMMENT: The proposed NJ.A.C. 7:31-3.7(c) requiring written
testing of operators implies a literacy requirement. This is a violation of
equal employment opportunities.

RESPONSE: The entire section concerning standard operating
procedures is based on the premise that employees assigned the responsi
bility of operating EHS equipment will be able to read and understand
the standard operating procedures. The written testing referred to in
NJ.A.C. 7:31-3.7(c) covers the standard operating procedures, and
should include such things as operating conditions of pressure,
temperature and /lows, an understanding of which is essential for anyone
assigned to operate EHS equipment. The TCPA was enacted to prevent
toxic catastrophes from occurring at facilities handling extraordinarily
hazardous substances; and the Act and the rule are legitimate exercises
of the State's police powers designed to safeguard the public's health,
safety, and welfare. Because of the extremely toxic nature of the EHS's,
it is vital that all EHS operators be able to read and understand standard
operating procedures and emergency procedures. The testing require
ments under NJ.A.C. 7:31-3.7(c) are thus not in violation of the equal
employment opportunity laws and, therefore, no changes will be made
in this requirement.

COMMENT: In N.l.A.C. 7:31-3.8 a timeframe should be specified to
initiate an EHS accident investigation.

RESPONSE: While the rule itself does not specify a timeframe to
initiate an EHS accident investigation, NJ.A.C. 7:31-3.8(a)2 specifies that
the registrant's EHS accident investigation procedures shall include a
schedule for the initiation of EHS accident investigations. The purpose
of this is to allow management to establish an appropriate timeframe for
initiation of all EHS accident investigations.

COMMENT: The Department needs to realize that the records of
employee errors will be kept consistent with existing contractual agree
ments between registrants and employee bargaining units. Accordingly,
the retention period for such information will be limited to a specific time
period ranging in most cases between one to three years. The proposed
N.J.A.C. 7:31-3.8(a) should reflect this.

RESPONSE: NJ.A.C. 7:31-3.8(a)5v and (cl3 are not intended to con
flict with any contractual limitations regarding the retention of employee
disciplinary records for the purposes of administering progressive dis
cipline. The records of EHS accident reports are required to be main
tained in a separate file for the TCPA program and not in the individual's
personnel file. The purpose of this recordkeeping requirement is to high
light those employees who have been involved in EHS accidents to de
termine if action, such as retraining, reassignment, etc., is required as part
of the facility's EHS accident prevention program. As this recordkeeping
requirement is imposed pursuant to the TCPA, no change will be made.

COMMENT: N.1.A.C. 7:3l-3.8(b)7 should be changed to include the
following: "iii. Faulty or inadequate designs which were not identified
or recognized as being potentially significant contributors to an EHS
release; and iv. Unsafe or incorrect standard operating conditions not
previously recognized as being potentially significant contributors to an
EHS release."

RESPONSE: The recommended addition to N.l.A.C. 7:31-3.8(b)7 of
faulty or inadequate design as being a contributor to an EHS release is
unnecessary as faulty design is adequately covered by subparagraph (b)7ii.
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However, N.J .A.C. 7:31-3.8(b)7iii has been added to cover standard
operating procedures and EHS operator training procedures as the De
partment considers operating and training procedures to be of vital im
portance to any effective RM P. In addition, references to procedural
inadequacy have been added to NJ.A.C. 7:31-3.8(b)6 and (c)4ii, which
concern identification of the causes of accidents and the categorizing of
EHS accidents in the end of year summary report, respectively.

COMMENT: The information requested in the proposed N.1.A.C.
7:31-3.8(c)4iii and iv is already covered under NJ.A.C. 7:3l-3.8(b)6 and
8 and is summarized and reviewed on a monthly basis under NJ.A.C.
7:3l-3.8(c)2. Redundant reporting must be eliminated.

RESPONSE: N J .A.C. 7:31-3.8(c)4iii and iv are parts of the registrant's
annual accident summary report which is included in its annual report
submitted to the Department pursuant to N J.A.C. 7:31-3.13(a)8. The
EHS accident reports required by N.J.A.C. 7:31-3.8(b) and the EHS
accident investigation records required by NJ .A.C. 7:31-3.8(c)2 are
necessary for complete and effective investigations of accidents and
provide the basis for the identification and implementation of corrective
actions. N.J.A.C. 7:31-3.8(c)2 requires only a monthly Jist updating the
implementation status of recommended corrective actions. The annual
statement of progress on corrective actions required by NJ.A.C.
7:31-3.8(c)4iv represents an overview of the monthly status reports and
is included in the annual report to the Department. All of these require
ments are necessary to ensure that the risk management program includes
effective EHS accident investigation procedures, and the reporting re
quirements are not redundant. Therefore, no change has been made to
the rule.

COMMENT: The requirement for a hazard analysis on each new
operating alternative or modification as proposed in N.1.A.C. 7:31-3.9(a)
is unnecessary and should be deleted.

RESPONSE: Some of the most serious incidents involving hazardous
chemicals have resulted from changes in equipment or procedures that
were not properly analyzed for potential hazards. Therefore, the require
ment that a hazard analysis must be conducted on each new operating
alternative or modification to identify potential hazards that may result
from the proposed change will not be deleted.

COMMENT: In the proposed N.1.A.C. 7:3l-3.9(b), the frequency of
the hazard analysis should be "five years" rather than "three years" since
an annual safety review is done and modifications are strictly reviewed
and assessed. Also, after "a hazard analysis shall be conducted", add the
phrase "or updated and recertified" for similar reasons.

RESPONSE: In response to this comment, the frequency of the re
quired hazard analysis has been changed from three years to four years.
The Department believes this is a reasonable period of time to develop
and consider changes in site specific failure data, to carry out a trend
analysis, and to conduct a reliability study which would justify the
rationale of the risk reduction measures previously implemented. The
Department further believes that a five year cycle of hazard analysis is
simply too long a period of timc due to the rapidly changing conditions
in and around EHS facilities and the potential of increased hazards going
undetected.

However, the Department does not agree that updating and recertifying
hazard analyses on any basis is sufficient. Updating and recertifying does
not take into consideration a review of the current sound engineering
practices and technology, including the revision of current codes and
practices in the light of risk reduction and cost effectiveness.

COMMENT: The proposed NJ.A.C. 7:31-3.9(c) specifies the types of
analytical methods which may be used to do the hazard analysis of an
EHS facility. The wording should be revised in such a way as to allow
the usage of other methods, particularly if they can be shown to be better
or more efficient. As an example, the analytical method "Hazards
Analysis of Petroleum Systems" (HAPS) could serve as well as or better
than the particular methods listed.

RESPONSE: The definition of hazard analysis is a "systematic identifi
cation of the potential conditions that may result in an EHS accident
using singly or in combination a Hazard and Operability Study
(HAZOP), Failure Mode and Effect Analysis (FMEA), qualitative Fault
Tree Analysis (FTA), or "What If/Check List". These techniques have
been established as the standard accepted methods in the work of the
Center for Process Safety, the oil companies study group for Conservation
of Clean Air and Water, Europe (CONCA WE), the World Bank and
Knowlton. The Department believes it is necessary to specifically identify
the techniques of hazard analysis as this is an integral part of the de
termination of whether a facility has an established RMP. In addition
to the fact that the above four techniques are well documented and
established, the Department believes that it is necessary to limit the
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hazard analysis to these four techniques in order to standardize the review
and approval of RMP's. The Department recognizes that hazard analysis
is a rapidly expanding field and is currently studying other techniques
and criteria which will be considered for possible inclusion in the future.
To avoid redundancy, the Department has deleted the recitation of the
four techniques in N.l.A.C. 7:3l-3.9(c), since they are already set forth
in the "hazard analysis" definition at N.J .A.C. 7:31-1.5.

COMMENT: The requirements of the proposed N.J.A.C. 7:31-3.9(c)2i
regarding hazard analyses should be limited to identifying possible EHS
releases which are equal to or greater than the registration quantity. The
intent of the TCPA deals solely with prevention of catastrophic events.
The Act neither implies nor requires that measures be taken to deal with
those releases of an EHS in less than the registration quantity.

RESPONSE: A properly conducted hazard analysis would by defi
nition identify all possible EHS release events. Once these release events
and their corresponding release quantities are identified. any further
action required will depend on the potential release quantity and its
consequences. The Department believes that it is still necessary to identify
all releases, including small releases of less than the registration quantity,
as the prevention of small releases contributes to the prevention of
ca tastrophic releases.

COMMENT: The idea of a state of the art search, as proposed in the
N.l.A.C. 7:31-3.9(c)3. is good. but there must be some mechanism for
external input into this process. N.J.A.C. 7:3l-3.9(c)1 states that the
hazard assessment team can be composed exclusively of company staff
persons. A Department approved consultant, or Department employee
should be included in this process.

RESPONSE: The Department maintains that performance of a hazard
analysis is the responsibility of the registrant as a part of its risk manage
ment program. The Department will, of course, review all hazard analysis
and risk assessment reports to ensure compliance with N.l .A.C. 7:31-3.9.

COMMENT: No definition of the level of risk that the Department
would find acceptable is provided in the rule for the risk assessments
conducted pursuant to the proposed N.l.A.C. 7:31-3.9. Quantification of
the probability of a release is at best speculative and largely useless. What
does one do with this probability when estimated? What is the role of
the State and what can the State do in the process of judging what is
and what is not a good risk? It would be helpful if the Department could
spell out their approach to this issue. On what basis will the registrant
or the Department decide whether risk reduction measures are necessary?

RESPONSE: The Act. at N.l.S.A. l3:IK-26a, mandates that the De
partment. by regulation, establish criteria or quantitative standards for
determining risk, which criteria and standards shall reflect. among other
factors. the size of the potentially exposed population and the gravity
of the consequence. The Department has been working on developing
this criteria. and expects to publish it as an amendment to the rule in
the future. In the meantime each registrant will have the burden of
demonstrating to the Department that the risks have been identified and
that the risk reduction efforts, which have been taken or are planned,
are commensurate with the identified risk and the site's environment.
Quantification of the probability component of a risk contrary to the
assertion of the commenter, has been found very useful in risk man
angement programs. The likelihood of a risk is an important consider
ation when selecting from options of risk reduction techniques. In ad
dition, the process of quantifying the risk requires several steps which
reveal the depth of the state of knowledge of the risk, which is also
important information for decision makers in selecting among methods
of mitigating the risk. It also forces the analysis of a range of scenarios
which may result in the release. Even probability data which are based
on such estimates contribute to risk management since they can be com
pared with probabilities of similar events for which a higher degree of
certainty exists.

COMMENT: The proposed inclusion of risk quantification (prob
ability analysis) in the RMP assumes that failure rates and error rates
exist for equipment and operators, respectively. Generally, these rates do
not exist for many specific pieces of equipment, services and operator
tasks. Practitioners have been forced to use rates for similar equipment
and services. The determination of absolute probability risk quantifica
tion is not usually possible and the determination of relative risk among
equipment options will not establish the safety of an operation.

RESPONSE: The Department agrees that the determination of
absolute probability risk quantification is not generally possible: however,
the use of failure rate data to quantify the likelihood of a hazard and
thus define a risk is well established in many developed nations as a means
used to promote safe operations. Data for assigning failure rates and error
ratc;s is increasingly being published. While such data is primarily focused
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on nuclear power stations and other power plants, the publications do
include data that can be applied to EHS equipment and procedures. The
Department recognizes that some rate data may have to be used with
a high level of uncertainty when adequate failure history is lacking. As
facility specific evidence increases. the uncertainties in the corresponding
failure rate data will decrease.

COMMENT: The Department should issue a specific guidance, in an
appendix to the proposed rule, as to which models are acceptable for
which conditions for the dispersion modeling required pursuant to the
proposed N.l .A.C. 7:31-3.9(1)2. Also, the option should be provided to
use alternate models which are acceptable to the Department. The
chemical industry does not know of a valid dispersion model to use for
all compounds or, in particular, for hydrogen fluoride. The model de
scribed by the Department in the background document is not suitable
for hydrogen fluoride and will give erroneous and misleading results. This
req uirement should be changed and a dispersion model should be re
quired only if it has been proven to be reasonably accurate for the
chemical for which it is to be used.

RESPONSE: The Department will not issue an appendix to the rule
providing specific guidance as to which dispersion models may be used
for which conditions because of the difficulty in cataloging the various
site conditions, quantities of EHS's present, etc. However, the Depart
ment will allow the use of the U.S. Environmental Protection Agency's
(EPA) public domain dispersion models and any dispersion models of
fered by private industry. which demonstrate results comparable to the
EPA's dispersion models. The Department agrees that hydrogen fluoride
dispersion presents unique dispersion characteristics, and specific guid
ance may be issued in the future for calculating ambient air concentra
tions of hydrogen fluoride. When a particular chemical does have unique
dispersion characteristics, the Department will consider all credible scien
tific evidence to assist in the dispersion modeling study. Proving that a
model is specifically accurate for every chemical being modeled is imposs
ible. Actual releases and ambient air measurements of extraordinarily
hazardous substances would have to be performed (i.e., a field validation
study) to prove that the model is accurate for a particular chemical.
Atmospheric dispersion models are more generally validated in the scien
tific community by the type of cloud that would be formed after the
accidental release of a specific category of chemicals, such as heavier than
air gas releases.

As the Department believes that the accuracy of the currently available
dispersion models and dispersion algorithms is sufficient to permit an
effective dispersion analysis to be conducted on each of the EHS's listed
in Table I at N.l.A.C. 7:31-2.3, no change to the rule will be made.

COMME:-.lT: Please clarify the proposed N.J.A.C. 7:31-3.9(1)4 regard
ing estimating the probability of an EHS release occurrence.

RESPONSE: The estimate of the probability of an EHS release re
quired by N.l.A.C. 7:31-3.9(1)4 could be calculated by a registrant using
equipment failure data based upon generic data available in published
documents, or registrants can use their own site specific failure data, if
available. In the absence of any such data, it is to be assumed that the
probability of such an EHS release incident is 100 percent, and the
consequences have to be analyzed.

COMMENT: The proposed N.l.A.C. 7:31-3.9(1)5 should include a
requirement for an evaluation of the adequacy of current risk control
measures. The rule as written implies that all facilities will have to reduce
risk. This presents an unnecessary burden to those companies which have
been practicing prudent risk analysis reduction.

RESPONSE: N.J.A.C. 7:31-3.9(f)5 provides for an evaluation of cur
rent risk reduction measures. If a registrant has previously recognized
a potential hazard and taken risk reduction measures, then these measures
will be reflected both in the state of the art search and the reduced
probability of the event occurring. Consideration of current and previous
risk control measures is also provided for in N.l.A.C. 7:3l-3.9(i)lii and
iii. N .l.A.C. 7:31-3.9(i) Iiii allows the registrant to describe how past and
current risk reduction and control measures have reduced the risk to a
level such that, in the opinion of the registrant, no further risk reduction
measures are necessary.

COMMENT: The proposed N.l.A.C. 7:31-3.9 potentially conflicts
with the Superfund Amendments and Reauthorization Act (SA RA Title
1II) requirements in that both are concerned with conditions outside the
plant boundaries. It is at least repetitive of SARA Title III.

RESPONSE: While SARA Title III and the TePA are both concerned
with conditions outside the plant boundaries, N.l.A.C. 7:31-3.9 describes
the risk assessment program for specific pieces of EHS equipment or
operating alternatives, with a goal of preventing catastrophic releases,
while SARA Title III primarily addresses off-site emergency response
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planning. The two programs are thus compatible, rather than conflicting.
SARA Title III clearly does not contain any requirements for the review
of hazard analyses, safety reviews. or risk assessments with the intent of
identifying potentially catastrophic releases and implementing ap
propriate risk reduction measures.

COMMENT: Dispersion analyses required pursuant to the proposed
N.J.A.C. 7:31-3.9 should be conducted by the Department. and not by
the registrant, at least for an initial period in the interests of efficiency
and economy. It is well established that current models are either mislead
ing or even wildly inaccurate in predicting concentrations at points
outside of the EHS facility. This is particularly true for heavier-than-air
plumes, aerosol releases, etc. It is totally inappropriate to require a
dispersion analysis when the EHS involved is a dense gas such as chlorine.
Neutral buoyancy models are simply inadequate and their use makes little
or no contribution to the science. In addition, the vagaries of weather
and topography are such that there is no need for the time, effort, and
expense required for such analyses by the registrant. If at some future
time, dispersion models with reasonable accuracy and utility are de
veloped, and their validity demonstrated, the Department could
repropose their use by registrants at that time. Appropriate emergency
response plans can be developed without the use of air dispersion models.

RESPONSE: While the Department has neither the personnel nor the
resources necessary to adequately perform dispersion analyses for every
registrant in the TCPA program, requiring that each registrant conduct
their own dispersion analysis is not unduly burdensome. Dispersion
analyses are widely used for predictive purposes despite varying degrees
of accuracy for certain applications. In a large majority of cases, current
models are capable of predicting concentrations which, when compared
to toxicological standards, provide useful information for prevention or
abatement of negative health effects. This includes heavier-than-air or
aerosol releases.

Although the Department did use a neutral buoyancy model to de
termine the registration quantities for the expanded list of EHS's, it is
not the intent of the Department to require that this type of model be
used in all cases. There will be instances, however, when this would be
the appropriate type of model to use.

The need for and usefulness of a dispersion analysis, despite varying
meteorology and topography, has been firmly established by professionals
currently conducting risk assessments, The Department believes that the
models currently available to the public are sufficiently accurate at this
time to produce valid and useful results. To wait until more advanced
models are developed would neglect an extremely useful 1001 in risk
assessment. The Department's main intent for requiring dispersion and
consequence analysis in the TCPA program is to assist in identifying when
risk reduction measures may need to be taken. Thus, the development
of an emergency response plan is not the only use of a dispersion model.
Therefore, no changes will be made to the rule.

COMMENT: The proposed requirements of NJ .A.C. 7:31-3.10 should
be modified to account for the level of public protection afforded by
SARA Title III. There is considerable overlap between the proposed rule
and the federal Emergency Planning and Community Right-to Know Act
of 1986; and, imposing two levels of regulations for the same hazard
unnecessarily multiplies the burden imposed on private and governmental
resources. The facilities covered by SARA Title III should be exempt from
similar provisions of the proposed rule to eliminate a duplication of effort.
Also, the emergency notification procedures of the proposed rule should
be consistent with N.J.A.C. 7:27-20.5, Comprehensive Environmental
Response Compensation and Liability Act (CERCLA) Section 103(a) and
SARA Title III, Section 304.

RESPONSE: SARA Title III was taken into account by the Depart
ment in drafting the rule, and the emergency response procedures outlined
at N.J.A.C. 7:31-3.10 are complementary to the SARA Title III require
ments. They neither conflict with nor duplicate the requirements of the
federal program. The responsibility for emergency response planning
under SARA Title III is on the State and local governments, especially
the local emergency planning committee. Industry, under SARA Title III,
is required to appoint a facility emergency coordinator and to provide
to the local emergency planning committee any information necessary for
the development or implementation of the local emergency plan. Immedi
ate notification of an accidental release by a facility owner or operator
to the local and state response personnel is also specified.

Under SARA Title III, the local emergency plan deals with the off
site response to accidental release situations, whereas the TCPA emerg
ency response section requires facility owners and operators to be
prepared to deal with the on-site emergency response activities. The rule
is thus complementary to the federal requirements and enhances emerg-
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ency response preparedness throughout the State. In fact, N.J.A.C.
7:31-3.10(a)15 specifies the establishment of a program to coordinate the
site's emergency response plan with the emergency response plan of the
local emergency planning committee.

Overlap does exist in the notification requirements of the two laws and
the appointment of a facility emergency coordinator. These requirements,
however, do not contradict each other in any way. The immediate
notification to the state by a facility of an accidental release can be
accomplished by one phone call to a central state number. The require
ments of three laws, SARA Title III, the TCPA, and the New Jersey Air
Pollution Control Act's air contaminant release notification requirement,
at N.J.S.A. 26:2C-1ge, do not contradict one another, but rather reiterate
the importance of immediate notification to authorities in the event of
release.

The burden on private and governmental resources is not increased,
as a party satisfying the notification requirements of one regulation will
meet the requirements of the other regulation. While separate regulations
exist at the federal and state levels, and both the federal and state law
require notification of the release to the Department, no extra notification
requirements are being added by the rule. It is noted that SARA Title
III, Section 304(b) also requires notification of a release to the community
emergency coordinator. The addition of this rule, however, provides an
enforcement mechanism for the Department, and aJlows an added level
of protection by requiring a facility to notify the Department of potential
release situations.

COMMENT: In the proposed N.J.A.C. 7:31-3.IO(a), the requirement
for an emergency response committee is without statutory authority and
should be deleted. Registrants should be allowed flexibility as to how they
should develop and monitor an emergency response plan. Many com
panies do not have all the functions listed as separate departments. Do
they have to reorganize to achieve compliance?

RESPONSE: The reference to an emergency response committee in
N.J.A,C. 7:31-3.IO(a) has been deleted. The Department agrees that it
is not necessary for the registrant to appoint an emergency response
committee from specific elements of the facility in order to develop and
implement the required emergency response program. While the regis
trant is still required to develop and implement an emergency response
program and plan in accordance with N.1.A.C. 7:31-3.10, the means by
which this requirement is satisfied is left to the discretion of the registrant.

COMMENT: In the proposed N.J.A.C. 7:31-3.IO(b)3, regarding the
written emergency response plan, the phrase "and process flow diagrams"
should be deleted. These documents contain highly confidential and
proprietary information and their distribution on a site is closely con
trolled. Emergency response personnel are not trained to read them.

RESPONSE: The citation of NJ.A.C. 7:31-3.10(b) has been changed
to N.J.A.C. 7:31-3.10(a). The Department agrees that process flow dia
grams do not have to be distributed to emergency response personnel,
as a process flow diagram will be maintained at the site in accordance
with N.J.A.C. 7:31-3.3(c). In addition, the standard operating procedures
will also contain a simplified flow diagram pursuant to N.J.A.C.
7:31-3.5(c). Therefore, N.J.A.C. 7:31-3.IO(a)3 has been changed to
eliminate the requirement for preparation and distribution of process flow
diagrams. In view of this change to the rule, it is not necessary to address
the issue of the confidential and proprietary nature of the process flow
diagrams. However, other comments concerning confidentiality wiJl be
responded to in the notice of adoption of the proposed confidentiality
rules, N.J.A.C. 7:31-5.

COMMENT: The proposed N.J.A.C. 7:31-3.10 should be amended as
follows: to N.J .A.C. 7:31-3.IO(b)7, add the qualifier "wherever possible";
to NJ .A.C. 7:31-3.IO(b)8iii, add "if commercially available"; to N J .A.C.
7:31-3.IO(b)9iii, add "where applicable"; and to N.J.A.C. 7:31-3. lO(b)10,
add "as appropriate to their functional responsibilities".

RESPONSE: The citation for N.JA.C. 7:31-3.10(b) has been changed
to N.J .A.C. 7:31-3. lO(a). Regarding the suggested change to the required
recording of the sequence of events for incidents, N.J .A.C. 7:31-3.1 0(a)7,
this record is necessary to establish the facts essential for a thorough
accident investigation and such a record is a requirement for any effective
emergency response plan. With regard to NJ.A.C. 7:31-3.IO(a)8iii, which
requires a determination of the number of and distribution of portable
monitors and detectors, procurement is addressed at N.J.A.C.
7:31-3.10(a)14, which already includes the suggested change. Regarding
the requirement concerning the use of emergency response protective
equipment, N.1.A.C. 7:31-3.10(a)9iii, almost all EHS emergency response
situations require some type of protective equipment, and no change will
therefore be made to this section. Finally, N.J.A.C. 7:31-3. lO(a) 10 does
require that all members of the emergency response team receive training

(CITE 20 N.J.R. 1398) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS

in all the items listed, as these items are considered to be basic require
ments for the emergency response team. However, team members must
be trained more intensively in their own areas of responsibility to insure
satisfactory performance in the event of an actual emergency. Thus, the
suggested language will not be added to N.J.A.C. 7:31-3.IO(a)lO.

COMMENT: As written, the proposed N.J.A.C. 7:31-3.10(b)lli im
plies that a site with 20 EHS facilities with a 4 shift operation would
involve the outside response organization in drills 80 times per year. This
requirement should be that all groups involved in an EHS response will
participate in a drill at least two times in one year, or even one drill a
year would be sufficient. It is assumed that the training drills can be done
in conjunction with other regulatory drills such as RCRA and SARA
Title III.

RESPONSE: The citation for N.J.A.C. 7:31-3.IO(b) has been changed
to N.J .A.C. 7:31-3.IO(a). N.l .A.C. 7:31-3.10(a)11 does not require that
emergency response drills be conducted with outside response agencies.
N.J.A.C. 7:31-3.10(a)11 merely requires that all of the registrant's EHS
emergency response personnel be involved in a minimum of two EHS
drills per year. This is the minimum necessary to insure that team mem
bers are adequately trained to perform their duties in the event of an
EHS emergency. These drills can be conducted either independently or
in conjunction with outside agencies and can be used to satisfy the
requirements of other regulatory programs as well. The Department, of
course, encourages joint drills with outside agencies whenever possible,
as this will improve cooperation during an actual emergency.

COMMENT: The proposed N.J.A.C. 7:31-3.IO(b)14 regarding on-site
hand held or mobile EHS detection equipment should include the phrase
"and shall establish a maintenance and calibration schedule for such
equipment to ensure its readiness in the event of an actual EHS release".

RESPONSE: The cite for N.J.A.C. 7:31-3.IO(b) has been changed to
N.l.A.C. 7:31-3.10(a). While N.l .A.C. 7:3l-3.10(a)4 concerns the
procurement of on-site hand held or mobile EHS detection equipment,
N.l.A.C. 7:3l-3.IO(a)8iii requires the registrant to determine not only the
number and distribution of portable EHS gas monitors and detectors
needed at the site, but also to provide calibration and maintenance
schedules for them. Therefore, no change in the rule is necessary.

COMMENT: The installation of a weather station has apparently not
been included in the economic analysis and could be a substantial econ
omic burden to install and maintain. Installation of a weather station
with recording ability would run on the order of $100,000. The time for
installation of the station should be extended to 360 days, and only a
continuous indication. as opposed to continuous record, of wind speed
and direction should be provided. Also. these stations should only be
required on a case-by-case basis as this expense is unwarranted for facili
ties handling one EHS, such as chlorine or facilities isolated from large
populations. As an alternative, a wind sock near EHS equipment could
be required to indicate wind direction.

RESPONSE: The citation for N.l.A.C. 7:31-3.IO(b) has been changed
to N.l .A.C. 7:31-3.IO(a). The Department's economic analysis of the costs
to the regulated community resulting from the TCPA program de
termined that the estimated cost of a weather station having the
capabilities that the Department desires is approximately $5,000. The
maintenance cost of the weather station is considered to be minimal. The
suggested 360 day timeframe to allow for installation of the weather
station is not appropriate as these stations are not difficult to install, and
the 180 day time period from the operative date of the rule specified at
N.l.A.C. 7:31-3.IO(a)13 provides sufficient time to satisfy this require
ment. If a registrant should not complete installation in the required
timeframe, this would be considered a material deficiency during the
detailed review of its RMP.

The Department believes that the recording of the wind speed and
direction is necessary and that only a current indication of this infor
mation would be inadequate. If a release should occur, this information
would be extremely valuable to the emergency response teams. Various
types of recording devices can be purchased, including continuous strip
chart recorders and digital and analog devices that record time-averaged
or quantized data on a magnetic recording medium. The Department has
revised N .J.A.C. 7:31-3.IO(a)13 so that each registrant must install only
sufficient meteorological stations to cover its sites, rather than having one
at each site. However, the Department does not believe that these stations
should be required only on a case-by-case basis, or that it is an unwar
ranted requirement for facilities which handle only one EHS such as
chlorine or which are isolated from large populations. Any facility hand
ling an EHS in an amount greater than the registration quantity has the
potential for a toxic catastrophe. In the event of a release, the information
and data provided by the meteorological station would be invaluable to
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emergency response personnel, as it would assist in determining whether
a downwind population may be exposed and also the concentrations of
the EHS to which that population may be exposed. For this reason, the
alternative of a wind sock is not considered acceptable.

COMMENT: The requirements of the proposed N.l.A.C.
7:3l-3.1O(b)14 regarding hand-held or mobile EHS detection equipment
are vague and need further definition. Also, this provision should be
amended to indicate that this equipment is to be used only where already
available and operable, as this type of equipment may not be available
for all EHS's.

RESPONSE: The citation for N.l.A.C. 7:31-3.IO(b) has been changed
to NJ.A.C. 7:31-3.IO(a). N.J.A.C. 7:31-3.IO(a)14 simply requires that
EHS facilities purchase either hand held or mobile detection equipment
so that levels of air contamination during an EHS release can be de
termined. This information is necessary to determine the potential conse
quences of the release and may be used by agencies responsible for off
site evacuations and emergency medical response. N.J.A.C. 7:31-3.1O(a) 14
does not only apply to monitoring equipment which is already available
and operable at a site, as this may not be adequate to provide the
information needed during an EHS emergency. It does, of course, apply
only to equipment tha t is commercially availa ble. Therefore, no change
has been made to this paragraph.

COMMENT: In the proposed N.l.A.C. 7:31-3.1O(c)5, 6, 7i and 7ii(2),
delete the words "Name and Title" and replace with "Job Title". These
site persons are different for each shift, and they also frequently change
with reassignments and promotions.

RESPONSE: The citation for N.J.A.C. 7:31-3.10(c) has been changed
to N.J.A.C. 7:31-3.1O(b). In view of the fact that the site personnel or
governmental responders referred to in N.l .A.C. 7:31-3.10(b)5, 6, and 7i
will vary from shift to shift and may frequently change due to reassign
ments, etc., the rule has been changed to delete the requirement to include
the person's name and to require only the individual's job title instead.
This change should make it easier to administer the emergency response
plan and should not have a significant adverse impact on coordination
between site personnel and government responders during an emergency.
The reference to the name, position, and telephone number of the caller
in NJ.A.C. 7:31-3.IO(b)7ii(2) will not be deleted, as this requirement
relates to the notification of the Department during a release or imminent
release and is needed to provide the Department with an on-site point
of contact during the initial phase of such incident.

COMMENT: Requiring a community warning system, remote access
by the State, and evacuation planning beyond the site boundary are all
beyond the plant's capability. Also, are all elements of the plan required
to be filed in one location and, if so, why?

RESPONSE: The rule does not include any of the requirements re
ferred to as being beyond the plant's capability, and therefore no change
is necessary. In accordance with the amended N.l.A.C. 7:31-2.6(e), a copy
of a site's emergency response plan is required to be submitted to the
Department or reviewed at the site as part of the detailed review of an
RMP that has been accepted for further review by the Department. Also,
N.l.A.C. 7:31-3.3(c) requires that a registrant maintain or make available
for review, either at the site or at the Department's offices in the discretion
of the Department, the site wide emergency response plan. While the plan
is not necessarily required to be filed in one location, the Department
encourages registrants to keep one complete, updated copy available for
Department review at the site.

COMMENT: Add the following words at the end of the proposed
N.l.A.C. 7:31-3.IO(c)7iii(l): "Note: applies to the situation where suffi
cient time exists to contact NJDEP. NJDEP contacts to be made after
local emergency response plan has been implemented." This reflects the
first priority in an emergency.

RESPONSE: The citation for N.J.A.C. 7:31-3.IO(c) has been changed
to N.l .A.C. 7:31-3.10(b). The importance of the earliest possible notifica
tion of the Department can not be overemphasized, particularly in an
ALERT situation. The requirement for immediate notification of the
Department emergency communications center in the event of an
ALERT, which means that an EHS release is imminent and will probably
occur, is based on precedent established by N.J.S.A. 26:20-37, the Radi·
ation Accident Response Act and the New Jersey Radiological Emerg
ency Response Plan. The New Jersey statute is in turn based on Guidance
on Emergency Response Planning (10 CFR Part 50, Appendix E. Part
4). The Department may well have knowledge or access to information
which local responders may not and which may be of vital importance
in preventing, minimizing or responding to an imminent release. For these
reasons the rule will not be changed.
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I Also, the Air Pollution Control Act, at N.J.S.A. 26:2C-19(e), provides
r"a person who causes a release of air contaminants in a quantity or
Iconcentration which poses a potential threat to public health, welfare or
jthe environment or which might reasonably result in citizen complaints
,shall immediately notify the department ..." One call to the Depart
ment's emergency hotline will satisfy both of these requirements.

COMMENT: The following changes are recommended in the proposed
N.J.A.C. 7:31-3.10(c): (I) in N.J.A.C. 7:31-3.10(c)7iii(2) and (3), change
"emergency" to "release": (2) in N.J.A.C. 7:31·3.10(c)8 add "if com
mercially available": (3) in N.J.A.C. 7:31-3.IO(c)J 2 add "and/or safe
haven plan": and (4) in ~.J.A.C. 7:31-3.10(c)12iv replace "sufficient
transport vehicles" with "moving personnel to a safe area".

RESPONSE: The citation for N.J.A.C. 7:31-3.10(c) has been changed
to N.J.A.C. 7:31-3.10(b). N.J.A.C. 7:31-3.10(b)7iii(2) and (3) are part of
a site's emergency notification requirements and refer to potential emerg
ency and emergency conditions. To change site emergency to site release
or general emergency to general release would not be a significant change:
however the Department prefers to use the term "emergency" because
of the potential threat posed by extraordinarily hazardous substances.
N.J .A.C. 7:31-3.10(b)8 requires a description of and procedures for hand
held or mobile monitors which are on-site. The actual requirement to
procure such monitors is at N.J.A.C. 7:31-3.1 O(a) 14, which includes the
suggested phrase, "where commercially available". N.J.A.C.
7:31-3.1 0(b)12 lists the requirements for the evacuation of site personnel,
and includes a requirement for on-site notification procedures capable
of identifying areas, rather than specifying the entire site, to be evacuated.
Thus, a change requiring the addition or the alternative of providing a
safe haven is unnecessary, as neither the term "evacuation" nor the rule
necessarily requires that the assembly areas be outside the site boundary.
Therefore, a safe haven may be included in a registrant's emergency
response plan without changing the language of the rule. Finally, in
accordance with the suggested change to N.J.A.C. 7:31-3.10(b)12iv the
rule has been amended to provide for moving personnel to designated
assembly areas, and the requirement to provide sufficient transport ve
hicles has been deleted as it may not be appropriate for all EHS facilities.

COMMENT: The requirement for immediate release notification to
the Department and follow-up notification within J5 minutes is un
reasonable. At most only one notification within 15 minutes should be
required.

RESPONSE: The Department has reviewed the notification require
ments and has determined that they are both reasonable and necessary.
The Air Pollution Control Act at N.J.S.A 26:2C-1ge. requires "immedi
ate" notification of a release which poses a threat to the public health
and welfare. Immediate notification alerts the Department emergency
response team which can then begin to assist in reducing the potential
consequences of a release. Immediate notification is essential to an effec
tive response program. The second notification is an update to advise
the Department's emergency response personnel of the extent of the
incident and the mitigation steps being carried out. The Department must
also have accurate and current information regarding the quantity and
concentration of the EHS released and the present weather conditions
on site in order to respond effectively to a release involving the potential
catastrophic threat posed by the substance regulated by the Act and the
rules. Therefore, no change has been made to the notification require
ments.

COMMENT: The second notification to the Department following a
release should be made within 30 minutes, as opposed to 15 minutes, of
the first notification.

RESPONSE: The Department considers 30 minutes to be too long a
period of time to wait for an update on the release situation by the site
emergency coordinator. Significant changes could occur in a 30 minute
period, such as changes in the extent of the release, wind direction,
secondary incidents, etc., which could change the complexity of the threat
and render the Department's initial response plans inappropriate. There
fore, no change has been made.

COMMENT: Nothing in the Act addresses the reporting of releases
to the Department. Does the Department have the power under this law
to require notification? Reporting is addressed by other programs and
should not be included in the proposed rules. Duplication of reporting
already exists in various Federal and State programs.

RESPONSE: While the Act does not refer to release reporting, it does
provide, at N.J .S.A. 13: I K-21, that emergency response planning is one
of the eight elements of an RMP. Also, the Legislature declared, at
N.J .S.A. 13: IK-20, that although it is not the single most effective effort
toward prevention of EHS accidents, that a strengthened capacity to
minimize and abate discharges once they occur and efficient plans to
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evacuate populations if those discharges cannot be contained are vital
components of a comprehensive public protection program. In order for
the emergency response planning element of an RMP to be effective and
to permit the Department with its resources of trained personnel and
emergency response equipment to act effectively in a release situation,
prompt notification of the Department is necessary. The particular infor
mation required to be reported by N.J.A.C. 7:31-3.10(c)7iv is different
from that required in reporting releases under other programs and is vital
to the Department's ability to respond effectively to an EHS release.
Although various federal and state programs, such as SARA Title III,
Section 104 and N.J .A.C. 7: IE-2.1, enacted pursuant to the New Jersey
Spill Act, N.J .S.A. 58: 10-23.11 et seq., also require immediate notifica
tion. such reporting is made to the same Department hotline, (609)
292-7172, and duplication of effort is thus avoided. One call to the
Department will satisfy all requirements. Therefore, no change has been
made.

COMMENT: The frequency of Department audits for compliance with
RMP's should be based on the number of releases reported and the results
of previous audits.

RESPONSE: While the Department will not audit facilities, internal
audits must be performed by either the registrant's staff or an independent
consultant. However, the Department plans to inspect each facility an
nually for compliance with the requirements of the risk management
program. Criteria such as the number of hazard units, frequency of
releases, results of previous audits, and compliance records will be con
sidered when determining areas of emphasis for facility inspections.

COMMENT: Referring to the proposed N.J.A.C. 7:31-3.ll(b)2, in the
future audits should always include Department approved consultants or
Department site inspectors to ensure complete impartiality.

RESPONSE: The validity of the annual audit will be ensured by the
limitation in the participation of registrant employees directly involved
on a daily basis with the EHS facility, and by the requirement for the
double certification of the RMP checklist. Mandated use of outside
consultants would increase \he cost of implementing the TCPA program
and may interfere with the timely completion of the audits. Part of the
Department's annual site inspection will be to determine whether audit
requirements are being properly met. The Department does not believe
that the benefits obtained by requiring Department approved consultants
to perform the audit would justify the costs involved. Therefore, no
change has been made.

COMMENT: Mandatory auditing as required by N.J.A.C. 7:31-3.11
is a new precedent and exceeds statutory intent.

RESPONSE: The requirement for auditing is based on N.J.S.A.
13: I K-2Ii, which clearly defines a risk management program as including
internal and external audit procedures to ensure that programs are being
executed as planned. N.J .A.c. 7:31-3.ll(b) merely requires that the regis
trant prepare written requirements for auditing, and permits the registrant
to establish much of its own auditing program. These requirements clearly
do not exceed the authority of the Act.

COMMENT: In the proposed N.J.A.C. 7:31-3.l2(a)l, delete "which
demonstrates how each program element of the Risk Management Pro
gram meets the requirements of N.J.A.C. 7:31-3.4 through 3.11." The
RMP checklist was designed to clearly and concisely show each element
of a registrant's RMP complied with the requirements of N.J.A.C. 7:31-3.
Requiring the same information is redundant and a violation of the
paperwork reduction act. Items addressed in the checklist should not
require detailed written reports, and items as hazards analyses, risk
assessments, and emergency response plans would be available at the site
for the Department's review. This approach would reduce the amount
of confidential and proprietary information the Department would have
to store and protect. Also, the proposed N.J.A.C. 7:31-3.12(a)2 and 3,
should be deleted as an overview of these can be found in the RMP
checklist, and they contain confidential and proprietary information.
Finally, the initial RMP statement should focus on the present situation,
and must not require a registrant to go back and produce documents
retroactively.

RESPONSE: N.J.A.C. 7:31-3.12(a)1 has been amended and no longer
requires an RMP description which demonstrates how each program
element of the rist management program meets the requirements of
N.J .A.C. 7:31-3.4 through 3.1 I. What is now required to be submitted
is what the Department believes is only the minimum information needed
to determine if a registrant has an established RMP. While the State of
New Jersey does not have a paperwork reduction act and the Federal
Paperwork Reduction Act, 44 USC 3501 et seq., does not apply to the
states, the Department has, by this change, attempted to minimize the
paperwork burden for both the regulated community and itself.
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N.J.A.C. 7:31-3.12(a)2 and 3 have also been amended to require the
submission of reports on only the most recent safety reviews, hazard
analyses, and risk assessments, rather than all of these reports for the
last two or four year periods, respectively. In addition, N.J.A.C.
7:31-3.12(a)4 and 5 have been deleted, as the Department believes that
the site's emergency response plan and the catalog listing of the docu
ments required by N.J.A.C. 7:31-3.3(c), (d) and (e) are not necessary for
the initial review of the summary risk management program statement.
However, the Department will review these documents if and when the
RMP has been accepted for further review as reflected in the addition
of these documents to the further review provisions at N.J .A.C.
7:31-2.6(e). Regarding the suggestion that items such as hazard analyses,
risk assessments, and emergency response plans be available only at the
site for the Department's review, the Department reserves the right to
require that such items be submitted to its Trenton offices to allow for
a thorough review. With reference to the confidential and proprietary
nature of items such as safety reviews, hazard analyses, risk assessment
and emergency response plans, it is noted that the Department has
proposed adequate procedures for the safe handling of such information
in its proposed Confidentiality rule, N.J.A.C. 7:31-5, which was published
in the February 16, 1988 N.J. Register at 20 N.J.R. 350(a). It is antici
pated that this rule will be adopted before any confidential information
is required to be submitted to the Department. All comments concerning
confidentiality and trade secrets will be responded to in the notice of
adoption of the Confidentiality rule, N.J.A.C. 7:31-5. Finally. while the
summary risk management program statement as amended now focuses
on the present situation at the site by only requiring the most recent
reports of safety reviews, etc .• in accordance with N.J.A.C. 7:31-3.3(c),
registrants are still required to maintain for Department review reports
of safety reviews, hazards analyses and risk assessments performed during
the previous six years. This requirement to maintain historical records
will give the Department a valuable overview of the development of the
registrant's existing RMP as adopted.

COMMENT: The proposed requirements of N.J.S.A. 7:31-3.13 for an
annual report are too extensive. The checklist concisely and clearly defines
and certifies a registrant's position versus compliance with the rules as
well as the registrant's plans for corrective action. In particular safety
reviews, hazard analyses and risk assessments should not be submitted.
These could be reviewed at the site if essential.

RESPONSE: The purpose of the annual report is to allow the Depart
ment to review the registrant's overall status and compliance regarding
its RMP and to prepare for the site inspection. The check list alone does
not provide sufficient detail to determine the current status of the regis
trant's RMP. Therefore, the hazard analysis, safety review and risk
assessment reports are also required to satisfy this purpose. Of course,
these reports are only required to be submitted if they have not previously
been submitted during the preceding twelve months. Again, the Depart
ment has reserved the right to require that these reports be submitted
to its Trenton office, rather than be made available at the site, in order
to allow for a thorough review. Therefore, no change will be made in
response to this comment. However, the Department has changed the
currency requirement for the risk management program checklist from
12 months to three months to more accurately reflect the conditions at
the facility at the time the annual report is submitted to the Department.

SUBCHAPTER 4. WORK PLAN REQUIREMENTS
COMMENT: In the proposed N.J.A.C. 7:31-4.3(a) change the words

"The EHSARA will result in" to "The EHSARA may result in". The
decision to proceed with a risk management program should be made
based on the results of the accident risk assessment which is consistent
with the wording of the Act.

RESPONSE: The Department agrees with the thrust of the first part
of the comment and has amended N.J.A.C. 7:31-4.3(a) to indicate that
the EHSARA will result in a recommended risk reduction plan that will
include "any" deficiencies that when corrected will result in a risk man
agement program. It is possible that the EHSARA will result in a rec
ommended risk reduction plan that includes no deficiencies.

With regard to the comment concerning the decision to proceed with
an RMP being based on the results of the EHS accident risk assessment,
the underlying purpose of the TCPA program is to ensure that registrants
with at least the registration quantity of an EHS at their facilities, which
do not already have risk management programs, will establish them. A
registrant required to perform an EHSARA does not have a risk manage
ment program. The purpose of the extraordinarily hazardous substance
risk reduction work plan, extraordinarily hazardous substance accident
risk assessment, and the extraordinarily hazardous substance risk reduc-
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tion plan is clearly the development of an effective RMP. Therefore, no
other change will be made.

COMMENT: The proposed N.J.A.C. 7:31-4.3(b) should be changed
to describe the EHS risk reduction work plan as set forth in the Act,
N.J .S.A. 13: I K-24, and should address the recommended risk reduction
plan and implementation schedules specifically.

RESPONSE: The intent of N.J.A.C. 7:31-4.3(b) is merely to present
a generic table of contents of the three parts of the work plan: site data;
scope of work and report of extraordinarily hazardous substance accident
risk assessment. The detailed description of each part of the work plan
is presented in N.J.A.C. 7:31-4.4, and 4.5 and 4.6, respectively. The scope
of work requirement in N.J.A.C. 7:31-4.5 and the report specified in
N.J.A.C. 7:31-4.6 require reporting on the subjects set forth in the Act,
at N.J.S.A. 13:1K-24. The recommended risk reduction plan and an
implementation schedule are provided for at N.J.A.C. 7:31-4.6(b)6, as
part of the EHSARA report. The risk reduction plan which includes the
listing of all deficiences, the remedial actions recommended, and the
schedule for implementation cannot be addressed specifically. Flexibility
must be allowed to permit a case-by-case determination as to the require
ments of the risk reduction plan, as the scope of work entailed may vary
widely from facility to facility. Therefore. the rule has not been changed.

COMMENT: The proposed N.J.A.C. 7:31-4.5(a)4iv and v should not
arbitrarily mandate retrofit of existing facilities with existing codes and
standards. For example. there are hundreds. even thousands, of buildings
in the State which do not conform with the latest national Fire Protection
Association (NFPA) codes, but which did conform with the codes in
existence at the time they were built. N.J .A.C. 7:31-4.5(a)4iv should allow
for the review to determine conformance with the most current edition
of the National Electrical Code, ANSI, NFPA 70-1987 and, applicable
electrical codes in existence at the time of construction or modification.
Likewise, N.J.A.C. 7:31-4.5(a)4v should allow for the review to determine
conformance with current design practices, and applicable codes and
standards at the time of construction or modification.

RESPONSE: N.J.A.C. 7:31-4.5(a)4iv and v do not absolutely mandate
retrofit of existing facilities with the latest codes and standards. Rather.
what is required is a step-by-step consideration of codes and standards
which mayor may not result in updating or other risk reduction measures.
The first step of the safety review is the preparation of a criteria for design
and operation of the EHS facility from the codes and standards either
in effect at the time when the facility was originally built or modified,
or the codes and standards which it will meet in its current state. This
will satisfy the requirements of N.J.A.C. 7:31-3.4(b) and (d). The second
step of the safety review is to determine how the EHS facility differs from
the latest codes and design practices in effect at the time of the EHSARA,
which would include items in the National Electrical Code and fire water
and sewer system design practices. The differences found would be re
ported as deficiences in the report of EHSARA. Such deficiencies may
or may not be required to be corrected in the risk reduction plan prepared
by the Department from its review of the report of EHSARA, as the
Department wi.ll consider practicality and feasibility as well as the size
of the potentially exposed population and the gravity of the consequences
posed by the risk to be reduced. Therefore, no change has been made
to the rule.

COMMENT: A new paragraph should be added to N.J.A.C.
7:31-4.5(a)4 stating, "A comparison of registrants' inspection require
ments and procedures for EHS processing vessels and pipelines against,
but not limited to, such state of the art, non-destructive testing procedures
as radiography. ultrasonics, and acoustic emissions, etc."

RESPONSE: The expansion of N.J.A.C. 7:31-4.5(a)4 is not necessary
as the intent of the suggestion is covered by the reference in N.J.A.C.
7:31-4.5(a)7 to N .J.A.C. 7:31-3.6. N.J .A.C. 7:31-3.6 has been clarified and
now includes use of non-destructive testing methods and procedures as
inspection techniques where applicable. Consequently, the EHSARA re
port may include findings on the use of these techniques at the EHS
facility.

COMMENT: The proposed N.J.A.C. 7:31-4.6(b)6 requiring a risk
reduction plan in the contents of the EHSARA should be deleted. The
Act defines an EHSARA as a review and safety evaluation of those
operations at a facility which involve the generation, storage. or handling
of an extraordinarily hazardous substance. The EHSARA is a review and
evaluation. The Act specifically spells out the Department's responsibility
to review the EHSARA and, if appropriate, order the owner or operator
to undertake a risk reduction plan. The Act does not call for either the
consultants or the Department to develop a risk reduction plan.

RESPONSE: N.J.A.C. 7:31-4.6(b)6, which requires a risk reduction
plan in the contents of the EHSARA report, has been retained as it
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embodies a specific requirement of the Act. The Act. at NJ.S.A.
13:IK-24, requires that the performer of the EHSARA (the Department
or a consultant) report any alternate processes, procedures or equipment
which might reduce the risk of a release of an extraordinarily hazardous
substance while yielding the same or commensurate results and the speci
fic reasons they are not employed. The results of this report through the
EHSARA are to be translated by the Department into a risk reduction
plan. The Act, at NJ.S.A. 13:IK-26a, specifically requires that the De
partment, if appropriate, order the owner or the operator of the facility
to undertake an extraordinarily hazardous substance risk reduction plan.
This requirement is repeated in the rule at N.J.A.C. 7:31-2.9(k).

DEPARTMENT INITIATED CLARIFICATIONS
As the result of the Department's review of the proposed rules, the

following changes were made to correct typographical errors and incor
rect references, or to clarify the meaning of the rule to avoid mis
understandings.

I. In N..J.A.C. 7:31-1.5, the definition of "risk reduction plan" has
been amended to specify the means by which the plan will be developed.

2. In "IJ.A.C. 7:31-2.3(a). the CAS# designated for Hydrogen fluoride
and Hydrofluoric acid has been corrected. and a typographical error has
been corrected by replacing "Phosphorous" with "Phosphorus".

3. In N.J.A.C. 7:31-2.4(e)lii. a reference to Section E of the registration
form which was inadvertently omitted has been included for clarity.

4. A paragraph has been added at N.J.A.C. 7:31-2.4(i) to clarify that
EHS's in Part II of Table I of NJ.A.C. 7:31-2.3 are not affected by the
rule except for registration and fee requirements until June 30, 1989.

5. In NJ.A.C. 7:31-2.5(a). the date by which owners or operators of
EHS facilities which have EHS's listed in Part II of Table I in N.J.A.C.
7:31-2.3 must register has been included to clarify the deadline for sub
missioll of registration forms to the Department.

6. In N.J.A.C. 7:31-2.5(g)5 a typographical error has been corrected
by moving a comma to the end of the phrase.

7. In N J .A.C. 7:31-2.16 the time frame for submittal of fees has been
changed from a fiscal year basis to a calendar year basis and each
reference to "fiscal" has been changed to "calendar" accordingly. The
basis for this change is the fact that the rule was not adopted at the
beginning of the calendar year as originally planned, and the collection
of annual fees on a calendar year hasis will simplify the administration
of fees.

8. In N.J.A.C. 7:31-3.5(a}15 the reference to "facility" has been
amended to "site" to clarify the Department's intent that an EHS oper
ator be in attendance at the EHS site: and the exceptions to the staffing
requirement have been amended to clarify those situations which the
Department deems appropriate for treatment as exceptions to the require
ment that an EHS operator be in attendance at all specified times.

9. In N .J.A.C. 7:31-3.8(b)6 the reference to "it" has been clarified by
replacing it with "EHS accident".

10. N.J.A.C. 7:31-3.9(c)2i has been clarified by deleting the term "poss
ible" and inserting the phrase "all EHS requirements, potential" to better
describe what the hazard analysis term shall identify.

11. N.J.A.C. 7:31-3.9(c)2iii has been clarified by deleting the term
"possible" and inserting the term "potential".

12. For organizational and clarity purposes in NJ.A.C. 7:31-3.9(c)2,
the phrase "from which it will recommend risk reduction measure" has
heen removed from subparagraph (c)2iv and been replaced by the phrase
"develop a risk reduction plan" which has been added to subpara
graph (c)2v.

13. N.1.A.C. 7:31-3.9(c)2v has been amended to clarify that as a result
of a hazard analysis, a risk reduction plan that incorporates state of the
art risk reduction measures must be developed to reduce the risks ident
ified at the site. The requirement that a registrant develop a risk reduction
plan using state of the art risk reduction measures is essentially the same
requirement which was deleted by the amendment to the definition of
"material deficiency".

14. N.1.A.C. 7:31-3.9(~)4i has been clarified by adding the phrase "and
all EHS equipment" to require specifics as to what has been subjected
to a hazard analysis.

15. N.1.A.C. 7:31-3.9(06 has been deleted and N.1.A.C. 7:31-3.9(g) has
been amended to clarify that as a result of the risk assessment, a risk
reduction plan that incorporates state of the art risk reduction measures
must be developed to reduce the risks identified at the site. The reyuire
ment that a registrant develop a risk reduction plan using state of the
art risk reduction measures is essentially the same requirement which was
deleted by the amendment to the definition of "material deficiency". The
requirement to include the recommendations for remedial actions and a
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schedule for their implementation which was deleted from N.1.A.C.
7:31-3.9(f)6 has been included in N.1.A.C. 7:31-3.9(g) for organizational
and clarity purposes.

16. The Risk Management Program Checklist, Appendix I. has been
amended to correspond to the changes made in Subchapter 3. On page
I of the Risk Management Program Checklist the Department has clari
fied the requirement to provide the facility LD. number, by deleting the
Plant I.D. No. entry and replacing it with entries for the N.J. Employer
10 #, Air Pollution Emission Data System (APE OS) #, New Jersey
Pollutant Discharge Elimination System (NJPDES) #, and Potable Water
System (PWS) #-

17. In reconstituting the hearing and penalty provisions of proposed
N.J .A.C. 7:31-2.19 and 2.20 as N J .A.C. 7:31-6, the Department has not
retained the provisions of proposed N .1.A.C. 7:31-2.20(m), as these are
already set forth in the Act at N.1.S.A. 13: 1K-30c, but has added for
clarity purposes the provisions of N.J.A.C. 7:31-6.4(b). taken from the
Act at N.1.S.A. 13:IK-30b.

Full text of the adoption follows (additions to proposal indicated in
boldface with asterisks 'thus'; deletions from proposal indicated in
brackets with asterisks '[thus)').

CHAPTER 31
TOXIC CATASTROPHE PREVENTION ACT PROGRAM

SUBCHAPTER I. GENERAL PROVISIONS

7:31-1.1 Scope and applicability
(a) This chapter shall constitute the rules for the Department's

Toxic Catastrophe Prevention Act Program.
(b) All owners or operators of facilities required to register with

the Department because they handle, use, manufacture, store or have
the capability to generate an extraordinarily hazardous substance in
at least the '[reportable]' 'registration* quantity established for such
substance or chemical compound on the Extraordinarily Hazardous
Substance List set forth in Table I of N.J.A.C. 7:31-2.3, are subject
to. and shall comply with, the provisions of this chapter and the Toxic
Catastrophe Prevention Act, N.J.S.A. l3:IK-19 et seq.

7:31-1.2 Construction
(a) These rules shall be liberally construed to permit the Depart

ment to discharge its statutory functions.
(b) The Commissioner may amend or repeal this chapter in con

formance with the Administrative Procedure Act, N.J.S.A. 52: 14B-I
et seq., and ~.J.A.C. 1:30-1 et seq.

7:31-1.3 Purpose
(a) The general purpose of this chapter is to protect the public

from catastrophic accidents from chemical releases of extraordinarily
haLardous substances to the environment by anticipating the circum
stances that could result in such releases and requiring precautionary
and preemptive actions to prevent such releases.

(b) In order to achieve this general purpose, this chapter establish
es:

I. The extraordinarily hazardous substance list which, among
other things, is used to determine the facilities subject to the Toxic
Catastrophe Prevention Act program;

2. The procedures to be followed by owners or operators subject
to the program;

3. The minimum requirements for an acceptable risk management
program;

4. The requirements for an extraordinarily hazardous substance
risk reduction work plan and accident risk assessment;

5. The criteria for selecting an independent consultant to perform
an extraordinarily hazardous substance accident risk assessment;

6. Fees for the administration of the TCPA Program;
7. The requirements for emergency response plans;
8. The reporting requirements for owners and operators subject

to the Toxic Catastrophe Prevention Act Program; and
9. Administrative penalties for those facilities which violate the

Act, this chapter or any order or consent agreement issued pursuant
thereto.

7:31-1.4 Program information
Unless otherwise specified, any questions concerning the TCPA

Program should be directed to:
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Assistant Director
Release Prevention and Emergency Response Element
Division of Environmental Quality
New Jersey Department of Environmental Protection
CN 027
Trenton, New Jersey 08625

7:31-1.5 Definitions
The following words and terms, when used in this chapter,. shall

have the following meanings, unless the context clearly IndIcates
otherwise:

"Abnormal condition" means any deviation in the operation of
an EHS facility from that prescribed in the standard operating
procedure for normal *[operation]* *operating ranges*, which, if not
corrected, could result in an EHS accident.

"Act" means the Toxic Catastrophe Prevention Act, N.J.S.A.
13: I K-19 et seq.

•" Acute toxicity concentration" or "ATC" means a minimum lethal
concentration which is greater than the Threshold Limit Value (TLV)
or the Short Term Exposure Limit (STELl, as defined by the American
Conference of Governmental Industrial Hygienist, and equivalent to the
lowest of the following three categories: one-tenth of the median let~al

concentration (LCso); or one times the lowest lethal concentra~lOn

(LCLO of test data for any mammalian species in test periods up to eight
hours; or the Immediately Dangerous to Life and Health (IDLH)
concentration, LCso, LCLO, IDLH, TLV, and STEL have been defined
by the U.S, Department of Health and Human Services in the "Reg!stry
of Toxic Effects of Chemical Substance" (RTECS) and the NatIOnal
Institute of Occupational Safety and Health (NIOSH) "Pocket Guide
to Chemical Hazards".'

"ANSI" means the American National Standards Institute.
"A udit" means an annual review of the registrant's risk manage

ment program conducted by an audit team to assess the overall
implementation and effectiveness of the risk management program
to insure that all risk management program elements are 111 place,
up-to-date, and being executed as planned. .

"Audit team" means those persons who perform the audIts of the
registrant's risk management program.

"CAS #" means a number assigned by the Chemical Abstracts
Service Division of the American Chemical SocIety to IdentIfy a
specific compound. . .

"Commissioner" means the CommIssIoner of the Department of
Environmental Protection or the person delegated to act on his
behalf.

'''Consensus standard" means a standard adopted by national or
ganizations which publish standard engin~ering practices .developed ~y

a process including peer review and public com~e?t which. resu,lts m
a standard which reflects agreement among participants With dIVerse
interests and expertise.* .

"Consequence analysis" means the determination of the potentIal
consequence of an EHS release on the surround~ng population by
comparison of the concentration of extraord1l1anly hazardous
su bstances, determined by dispersion analysis, to a tOXIcologICal base
criteria.

"Criteria for design and operation" means any code, consensus or
governmentally mandated standard applicable to the partIcular EHS
facility's design and operation. It also includes documented gUIde
lines, practices or procedures adopted by the regIstrant when codes
and standards are nonexistent or need supplementatIOn. These gUide
lines, practices or procedures shall be based on sound .engineering
practices supported by documentation demonstratmg their successful
application to the particular EHS servIce. .

"Department" means the New Jersey Department of EnVIronmen
tal Protection.

"Dispersion analysis" means the calculation, by means of a model
acceptable to the Department, of the ambient concentratIons of an
EHS after its release, taking into account the phySIcal and chemical
states and properties of the EHS*, the release scenario* and the
geographical, topographical, geological and meteorologIcal. charac
teristics of the environment, which will influence the mIgratIOn,
movement, dispersion, or degradation of the EHS in the environ
ment.
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"EHS accident" means an unplanned, unforeseen or unintended
incident, situation, condition, or set of circumstances which *directly
or indirectly* results in *[a direct or indirect]* *an* EHS release.

"EHS equipment" means that equipment systematically integrated
within an EHS facility whose failure or improper operation could
directly or indirectly result in or contr!b.ute to an EHS accident,
including, but not limited to, vessels, plplllg, compressors, pumps,
instrumentation and electrical equipment.

"EHS facility" means a facility which handles, uses, manufac~ur~s
or stores an EHS, or has the capacity to generate an EHS wlthlll
one hour, in a quantity equal to or greater than the *[minimum
reportable]* *registration* quantity for that EHS in Table I of
N.J.A.C. 7:31-2.3.

"EHS operator" means an employee or employees at an EHS
facility who is directly involved with an EHS and qualified. ~nd
trained in, or being trained in, the operations of an EHS facIlIty.

"EHS release" means a discharge or emission of an EHS into the
environment, excluding discharges or emissions occurring pu.rsuant
to and in compliance with the conditions of any State permtt or a
regulation promulgated pursuant to the Air Pollution Control Act,
N.J.S.A. 26:2C-I et seq.

"EHS service" means the handling, use, manufacture, storage or
generation of a specific EHS. ...

"Electrical one-line diagram" means a dIagram lIlcludmg legend
of the electrical power distribution system that could contribute to
an EHS release showing such items as power consumers, the chain
of supply back through starters, distribution centers, .substation.s to
the main feeder, emergency power supply, and connections to vanous
components. For complex systems, the one-line diagram may be a
group of drawings. .... .

"Emergency condition" means any SItuatIOn at a facIlity dunng
which an EHS release is in progress or will occur because no prevent
ive measures would be effective.

"Emergency response team" means those employees at the site
appointed by the *[emergency response program committee]* *regis
trant* who are responsible for implementing the site's emergency
response plan in the event of an EHS accident.. .

"Equipment failure" means any event assOCIated WIth EHS.equlp
ment which results in an EHS accident even though the equIpment
is being maintained and operated in accordance with the approved
risk management program. ..

"*Existing* EHS equipment" means *all EHS equipment that IS

not new EHS equipment.* *[that equipment systematically integrated
within an EHS facility whose failure or improper operation could
directly or indirectly result in or contribute to an EHS accident,
including, but not limited to, vessels, piping, compressors, pumps,
instrumentation and electrical equipment.]*

"External forces and events" means forces of nature or sabotage
or such events as neighboring fires or explosions, neighboring EHS
releases, electric power failures, and intrusions of external transpor
tation vehicles such as aircraft, ships, trucks or automobiles.

"Extraordinarily hazardous accident risk" means a potential for
an EHS release which could produce a significant likelihood that
persons exposed may suffer acute health effects resulting in death or
permanent disability.

"Extraordinarily hazardous substance accident risk assessment" or
"EHSARA" means a review and safety evaluation of those oper
ations at a facility which involve the generation, storage, or handling
of an extraordinarily hazardous substance.

"Extraordinarily hazardous substance" or "EHS" means any
substance or chemical compound used, manufactured, stored, or
capable of being produced from onsite components in this State in
sufficient quantities at a single site, such that its release into the
environment would produce a significant likelihood that persons
exposed will suffer acute health effects resulting in death or per
manent disability. Any substance or chemical on the extraordlllanly
hazardous substance list in Table I in NJ.A.C. 7:31-2.3 IS an ex
traordinarily hazardous substance.

"Extraordinarily Hazardous Substance List" means the list of
substances and chemical compounds set forth in Table I ofN.J.A.C.
7:3 I -2.3.
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"Extraordinarily Hazardous Substance Risk Reduction Work
Plan" or "work plan" means the document developed by the Depart
ment for each facility at which is generated, stored, or handled an
extraordinarily hazardous substance, setting forth the scope and de
tail of the EHSARA to which the facility will be submitted.

"Facility" means a building, equipment, and contiguous area. Fa
cility shall not include a research and development laboratory, which
means a specially designated area used primarily for research, de
velopment, and testing activity, and not primarily involved in the
production of goods for commercial sale, in which extraordinarily
hazardous substances are used by or under the supervision of a
technically qualified person.

"Fact sheet" means a document which describes, at a minimum,
the chemical and physical properties and the physical and health
hazards of a substance, prepared by the New Jersey Department of
Health pursuant to N.J.S.A. 34:5A-l et seq.

"Failure mode and effects analysis" or "FMEA" means a specifi
cally designed method to identify the conceivable ways that EHS
equipment or its components can fail and the effect of the failure
on the system with respect to an EHS release. The failure and effects
are determined *[byJ* *in" a study of updated *piping and instrument
diagrams that describe the EHS facility taking into consideration*
process chemistry, standard operating procedures, maintenance
procedures, operator job descriptions, process flow diagrams, EHS
inventory tabulations, *[piping and instrumentJ* *electrical one-line*
diagrams and other *[design]* documents *[that describe the EHS
facility]*. The resulting qualitative analysis is translated into a quan
titative FMEA when probabilities of the failure of components are
assigned from which the probability of an EHS release would be
estimated. The results of the FMEA are reported for a unit or system
of an EHS facility on an FMEA table. The results entered on a
FMEA table for each equipment item or component studied are as
follows: the identification number of the item, the name of the item,
entries of failure modes of the item and for each entry of failure
mode, the other equipment potentially affected with the equipment
identification number and the effect of the failure on that equipment,
a classification of the criticality ranking of the failure based on
quantity or rate of the potential EHS release, the probability of the
failure and the suggested action in terms of equipment or procedure
to prevent the failure or to mitigate the results of the failure.

"Fault tree analysis" or "FTA" means the *analysis of the* logic
diagram constructed from a study of the updated *piping and instru
ment diagrams that describe the EUS facility taking into consideration*
process chemistry, standard operating procedures, maintenance
procedures, operator job descriptions, process flow diagrams, EHS
inventory tabulations, *[piping and instrument]* *electrical one-line"
diagrams and other *[designJ* documents *[that describe the EHS
facility]*. The logic diagram will contain the conceivable human or
mechanical event sequences that could result in an EHS accident. The
logic diagram is called a fault tree and represents a qualitative
analysis of the hazards. Results of the FTA are reported for a unit
or system on a table. Entered on the table are the descriptions of
the various combinations of equipment or procedural failures that
can lead to an EHS release *[and]**, The combinations are determined
by solving the fault tree logic diagram for the fault tree logic diagram
for the minimal cut sets, that is, the smallest combination of equipment
or procedural failures, which if all occur, will result in the "top event",
that is the EUS release. The table is also entered with* a criticality
ranking based on the quantity or rate of the potential EHS release,
a probability for the respective failures and the suggested action in
terms of equipment or procedure to prevent the failure or to mitigate
the results of the failure. *The analysis of the logic diagram includes
the identification of "minimal cut sets".* When probabilities are as
signed to each element of the event sequence, a quantitative fault tree
is obtained which gives the probability "or frequency of occurrence"
of the EHS release.

"Hazard analysis" means a systematic identification of the poten
tial conditions that may result in an EHS accident using singly or
in combination a Hazard and Operability Study, Failure Mode and
Effect Analysis, qualitative Fault Tree Analysis or What If Check
List.
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"Hazard and operability study" or "HAZOP" means a systematic
study of updated *piping and instrument diagrams that describe the
EHS facility taking into consideration* process chemistry, standard
operating procedures, maintenance procedures, EHS operator job
descriptions, process flow diagrams, EHS inventory tabulations,
*[piping and instrument]* *electrical one-line* diagrams and other
*[design]* documents "[that describe the facility]*. The study is per
formed by a multidisciplinary team to identify hazard or operability
problems that would result in an EHS accident. Deviations from the
design value of key parameters (flow, temperature, composition,
time, quantity, etc.) of each segment of the EHS facility and its
procedures are studied using guide words (such as, more of, Jess of,
none of, part of, more than and other) to control the examination
and evaluation. The study (eam shall consist of trained personnel
knowledgeable in the technology and operations, such as the process
chemistry, the design of the system, the procedures of its operation
and maintenance, and the related codes, standards and practices. In
addition. the study team shall have technical expertise to answer most
questions of the review without resorting to further expertise. The
study team shall include a study leader specifically qualified for his
*or herO leadership role by training or previous experience in HAZOP
studies and a team secretary who shall record the results of the study.
Persons who occupy these study team positions shall be technically
trained and be available for the duration of the study. Results of the
HAZOP study shall be reported by tabulation for a unit by key
equipment, such as vessels or pipelines, and process parameter. The
results are entered on the table as follows: guide word, causes of the
deviation, consequences of the deviation in terms of a potential EHS
release, the criticality based on the quantity or rate of potential
release and the suggested action in terms of equipment or procedure
to mitigate the deviation.

"["Hazard unit" means a quantity of EHS held in inventory at
a site or a quantity of EHS capable of being generated in one hour
equal to the minimum reportable quantity of an EHS as listed in
Table I of N.J.A.C. 7:31-2.3.J*

"Human error" means human action or omission deviating from
any established procedures of the registrant which results or could
result in an EHS accident.

"Material safety data sheet" or "MSDS" means a document which
describes, at a minimum, the chemical and physical properties and
the physical and health hazards of a substance, prepared pursuant
to 29 CFR 1910. I200(g).

"Modification" means any change in existing EHS equipment or
procedures which are directly involved with an EHS, including ad
ditions or deletions. Modification does not include routine mainten
ance or replacement in kind.

"Material deficiency" means the failure of a registrant's risk man
agement program to meet each of the requirements of N.J.A.C.
7:31-3, or the failure of a registrant to use a state of the art risk
reduction measure commensurate with the site's environment.

"NFPA" means National Fire Protection Association.
"New EHS equipment" means any equipment to be placed into

EHS service or any EHS equipment to be placed into new EHS
service after the operative date of this chapter. New EHS equipment
remains new EHS equipment until all reviews and approvals required
by this chapter for the particular piece of new EHS equipment have
been completed and the equipment has been placed into EHS service.

"Operating alternative" means an alternative procedure, schedule
or process chemistry or a combination thereof.

"Piping and instrument diagram" or "P&ID" means *one or more*
detailed *[documents]* *diagrams* *[properly cross-referenced]* in
cluding legends "and citations of referenced documents,* showing:
every item of EHS equipment and its identification number (includ
ing installed spare equipment); every pipe including size, flow direc
tion, identification number and indication of *ANSI" piping specifi
cation *and break between piping specifications* *[changeJ*; *symbols
and identification of* every instrument including instrument function
to show trips and interlocks represented in accordance with Instru
ment Society of America standards *or a standard adequate for the
conduct of a safety review or hazard analysis with an appropriate
symbol legend shown*; every valve; the failsafe position of control
valves or non-hand operated valves in the case of instrument air or
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power failure; steam traps; representation of insulation or heat trac
ing of piping, EHS equipment and instruments: sizes of all important
equipment nozzles with location shown schematically to reflect func
tion and elevation, such as, drains, vents, flushing connections and
steam connections: references to inter-facing with other diagrams
describing process, service, treatment, disposal, or utility systems:
*[data on materials of construction and pressure rating per ANSI
code for every pipe (such as, pipe line list):]* data on type, size, and
set pressures of every relief valve and relieving device; instrumen ts
to monitor early detection of abnormal conditions or an EHS release:
*where* critical*, the* relative elevations between equipment and of
key piping: notes or symbols on such items as slope of *critical*
piping to avoid pockets, or*, where critical,* symmetrical piping;
notes on each item of EHS equipment, such as, material of construc
tion, design temperature, design pressure, design thermal duty of heat
exchangers, design capacity and dynamic head of rotating equipment.
etc. *[: data on insulation and steam tracing of piping, equipment and
instruments.]*

"Process chemistry" means the chemical reactions *[involving
EHSs that occur or could occur at the site under normal, abnormal,
and emergency conditions,]* *which are relevant to possible scenarios
of EHS release,* including information on raw materials, intermedi
ates, products, and waste products.

"Process flow diagram" means a diagram including a legend of
any EHS facility which depicts the use, generation, storage or hand
ling of an EHS showing items of equipment (groups of duplicate
equipment may be represented by one symbol. if desired)*,* *[show
ing]* flow of material from item to item *[and including details of
operating conditions, material balance, flows, temperatures and
pressures, raw materials, products]*, *simplified,* basic control loops
or major control schemes, points of discharge to the environment,
and *[operating cycles and batch sizes where applicable.]* *showing,
or cross-referencing documents which give details of material balance,
flows, raw materials, products, intermediates, treatment chemicals, op
erating conditions of temperature, pressure, and stream characteristics,
operating cycles and batch sizes where applicable.*

"Registrant" means an owner or operator of a site who has regis
tered one or more EHS facilities at that site with the Department
pursuant to the Act or this chapter.

*"Registration quantity" means the minimum quantity of an EHS
handled, used, manufactured, stored, or capable of being produced in
one hour at a single site that determines whether or not a facility must
register under the program.*

"Reliability study" means the determination of the probability of
a piece of EHS equipment performing its required function in the
desired manner under all relevant conditions and on the occasion or
during the time intervals when it is required to so perform. It includes
the analysis of the failure of EHS equipment to perform its normal
required function.

"Responsible manager" means the member of the registrant's man
agement who is responsible for the management of the registrant's
risk management program at the site and who shall possess sufficient
corporate authority and technical background to adjudicate issues
relating to the execution of the risk management program based on
information provided by manufacturing, engineering, maintenance,
safety and environmental representatives.

"Risk assessment" means the evaluation of the results of quan
titative analyses to facilitate development of an effective risk reduc
tion plan. The quantitative analyses shall consist of an estimate of
the quantity of EHS released, a dispersion analysis, a consequence
analysis, and an estimate of the probability or frequency of the
undesired event.

"Risk management program" or "RMP" means the sum total of
programs for the purpose of minimizing extraordinarily hazardous
accident risks, including, but not limited to, requirements for safety
review of design for new and existing equipment, requirements for
standard operating procedures, requirements for preventive mainten
ance programs, requirements for operator training and accident in
vestiga tion procedures, requirements for risk assessment for specific
pieces of equipment or operating alternatives, requirements for
emergency response planning, and internal or external audit
procedures to ensure programs are being executed as planned.
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"Risk reduction plan" means the plan developed as a result of
*[the EHSARA based on review of process chemistry, safety and
hazard analyses, maintenance, operator training, accident investiga
tion, emergency response, and audit procedures,]* *a hazard analysis,
risk assessment or EHSRA* which identifies the deficiencies *[in the
program,]* *or risk reduction measures,* recommends corrective ac
tions, and provides for scheduling and implementation of remedial
actions.

"Safety procedures" means the rules of conduct to safeguard per
sonnel at a site from injury or ill effect on health.

"Site" means the entire plot of contiguous land upon which the
registrant operates or locates one or more facilities.

"Site plan" means a diagram of the site showing exact locations
to scale of all units or areas, warehouses, buildings, roads, access
ways, walkways, parking areas, fences, gates and property lines plus
the EHS facility and area handling an EHS.

"Standard operating procedures" or "SOP" means the document
setting forth the operating procedures covering all details of oper
ation involving an EHS that are currently in effect at the facility.

"State of the art" means up-to-date technology reflected in equip
ment or procedures that, when applied at a registrant's EHS facility,
will result in a significant reduction of risk. The technology *[may]*
*represents all advancement in reproduction of risk and shall* have
been demonstrated at a similar referenced facility to be reliable in
commercial operation or in a pilot operation on a scale large enough
to be translated into commercial operation. The technology *[may]*
*shalJ* be in the public domain or otherwise available at reasonable
cost *commensurate with the reduction of risk achieved*.

"Wastewater treatment system" means any structure or structures
by means of which domestic, or combined domestic and industrial
liquid wastes or sewage are subjected to any process in order to
remove or so alter constituents as to render the wastes less offensive
or dangerous to public health, safety, welfare, comfort, property or
environment of the State or any inhabitants of the State before
discharge of the resulting effluent either directly or indirectly into
any waters of the State. Such term includes: any collection, treatmel
storage and discharge facilities under control of the operator of such
system and used primarily in connection with such system.

"Water treatment system" means a system for the provision to the
public of piped water for human consumption, if such system has
at least 15 service connections or regularly serves at least 25 individ
uals daily at least 60 days out of the year. Such term includes: any
collection, treatment, storage and distribution facilities under control
of the operator of such system and used primarily in connection with
such system.

"What If Checklist" means a method of hazard analysis based on
a systematic study of updated *piping and instrument diagrams that
describe the EHS facility taking into consideration* process chemistry,
standard operating procedures, maintenance procedures, EHS oper
ator job descriptions, process flow diagrams, EHS inventory tabula
tions, *[piping and instrument]* *electrical one-Iine* diagrams and
other *[design]* documents *[that describe the EHS facility]*. The
study is performed by a multidisciplinary team to identify hazards
or operability problems that could result in an EHS accident. The
study is composed of a comprehensive list of questions prepared in
advance from study of the documents by team members either in
conference or independently usually corresponding to their individual
background. The study team shall consist of trained personnel knowl
edgeable in the technology and operations, such as the process
chemistry, the design of the equipment, the procedures of operation
and maintenance and the related criteria for design and operation.
In addition, they shall have technical expertise to answer most of the
questions of the review without recourse to further expertise. The
team shall include a person assigned to lead the study and a person
to record the results who are technically trained and will be available
for the duration of the study. Results of the study shall be reported
for a unit on a table. The results are entered on the table as follows:
the "what if' question and its corresponding consequence/hazard,
the criticality based on the quantity or rate of the potential release
and the recommended action in terms of equipment or procedure to
mitigate the consequence/hazard.
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ENVIRONMENTAL PROTECTION

7:31-2.3 Extraordinarily hazardous suhstance list
(a) The substances and chemical compounds listed in Table I

below shall constitute the Department's extraordinarily hazardous
substance list:

7:31-1.6 Severability
If any section, subsection, proVISIon, clause, or portion of this

chapter is adjudged unconstitutional or invalid by a court of compe
tent jurisdiction, the remainder of this chapter shall not be affected
thereby and shall remain in full force and effect.

ADOPTIONS

107-13-1 2,300
107-11-9 1,200
7664-41-7 5,200

1336-21-6 19,000
7784-42-1 60
542-88-1 80
10294-33-4 10,000
10294-34-5 1,700
7637-07-2 200
13863-41-7 800
7789-30-2 1.300

630-08*[0]*-0 12,000
353-50-4 1,700
10049-04-4 500
13637-63-3 500
7790-91-2 600
107-30-2 300
76-06-2 900
126-99-8 12.000
123-73-9 450
460-19-5 1.300
506-77-4 200
334-88-3 300
19287-45-7 60
7572-29-4 125
4109-96-0 2.000
109-89-7 9,600
124-40-3 6,600
57-14-7 800
75-56-9 7,700
75-04-7 7,500
75-21-8 2,700
151-56-4 800
75-08-1 13.000
7782-41-4 450
50-00-0 175
110-00-9 200
684-16-2 3,300
10035-10-6 2,900

10035-10-6 4,800
7783-07-5 125
75-31-0 .UOO
463-51-4 50
78-85-3 1.300
126-98-7 175
74-89-5 2.300
74-83-9 1,800
74-87-3 12.000
75-22-1 350
75-54-7 27,000
453-18-9 90
421-20-5 50
60-34-4 125
74-88-4 2,900
74-93-1 2,400
78-94-4 10
13463-39-3 125

7697-37-2 450

10102-44-0 200 as N02

10102-43-9 200 as N02

10544-72-6 200 as \fO,

10544-73-7 200 as \f02
7783-54-2 10,000
8014-95-7 800

Acrylonitrile
Allylamine
Ammonia (NH J )

Ammonium hydroxide
28 percent by weight or more :'-lH,

Arsine
bis (Chloromethyl) ether
Boron tribromide
Boron trichloride
Boron trilluoride
Bromine chloride
Bromine pentalluoride
Carbon monoxide (CO)

10 percent by volume or more CO
Carbonyl Iluoride
Chlorine dioxide
Chlorine pentalluoride
Chlorine trilluoride
Chloromethyl methyl ether
Chloropicrin
Chloroprene
Crotonaldehyde
Cyanogen
Cyanogen chloride
Diazomethane
Diburane
Dichloroacetylene
Dichlorusilane
Diethylamine
Dimethylamine
I.I-Dimethylhydrazine
Epoxypropane
Ethy lamine
Ethylene oxide
Ethylenimine
Ethyl mercaptan
Fluorine
Formaldehyde (gas,
Furun
Hexa Iluoroacetone
Hydrogen bromide (HBr)
Hydrobromic acid

62 percent by weight or more HBr
Hydrogen selenide
Isopropylamine
Ketene

700
500
500
500
100
100
100
100

2,000

5.600
2,000

500
500

4,900
200

*[Minimum
Reportable]'

•Registration*
Quantity

in Pounds

*[Minimum
Reportable]*

*Registration*
Quantity

in Pounds

75-07-0
107-02-8

7664-*[84-1]**}9-}'
7782-50-5
7719-12-2
7783-06-4
75-44-5
7726-95-6
624-83-9
584-84-9

CAS #

7647-01-0
107-05-1
74-90-8
7664-*[84-1]**}9-}*

7647-01-0

CAS #
Methacrylaldehyde
Methy) acrylonitrile
Methylamine
Methyl bromide
Methyl chloride
Methyl chloroformate
Methyl dichlorosilane
Methyl fluoroacetate
Methyl Iluorosulfate
Methylhydrazine
Melhyl iodide
Methyl mercaptan
Methyl vinyl ketone
Nickel carbonyl
0Iitric acid (HN01)

94.5 percent by weight or more HN01

Nitrogen Oxides
Nitrogen dioxide (N02)

10 percent by volume or more as N02
Nitric oxide
10 percent by I'olume or more as N02

:-litrogen tetroxide
10 percent by volume or more as NO,
:'IIitrogen trioxide
10 percent by volume or more as :-10,

Nitrogen trilluoride
Oleum 65 percent by weight or more free

sulfur trioxide (SO)
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Acetaldehyde
Acrolein

Name of Extraordinarily
Hazardous Substance

SUBCHAPTER 2.

Hydrogen chloride (HCI)
Hydrochloric acid

36 percent by weight or more HCI
Allyl chloride
Hydrogen cyanide
Hydrogen fluoride (HF)
Hydrolluoric acid

70 percent by weight or more HF
Chlorine
Phosphorus Irichloride
Hydrogen sulfide
Phosgene
Bromine
Methyl isoC)anate
Toluene-2, 4-diisocyanate

:'-lame of Extraordinarily
Hazardous Substance

GENERAL REQUIREMENTS,
PROHIBrTIONS AND PROCEDURES

7:3 J-2.1 Scope and applicability
(a) This subchapter establishes programatic requirements, prohibi

tions and procedures applicable to all facilities subject to the Toxic
Catastrophe Prevention Act, N.J.S.A. 13:IK-19 et seq.

(b) This subchapter is applicable to all owners or operators of
facilities required by the Act or this chapter to register with the
Department because they handle, use, manufacture, store or have the
capability to generate one or more of the substances or chemical
compounds listed in N.J .A.C. 7:31-2.3.

7:31-2.2 Purpose
(a) This subchapter is promulgated for the following purposes:
I. To establish an extraordinarily hazardous substance list:
2. To establish the procedures and time schedules each owner or

operator, or registrant shall follow to comply with the Act and this
chapter:

3. To establish the fee schedule;
4. To establish the penalty schedule:
5. To establish the standard for initial evaluation of risk manage-

ment programs by the Department; •
6. To establish the procedures and standards for reviewing

proposed new EHS facilities and modifications to existing EHS facili
ties;

7. To establish the requirements for the registrant's annual report
to the Department; and

8. To establish the criteria for selecting an independent consultant
to perform an extraordinarily hazardous substance accident risk
assessment.
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7:31-2.4 Prohibitions
(a) No owner or operator of a facility shall handle, use, manufac

ture or store *[a substance or chemical compound in amounts greater
than or equal to the reportable quantity]* or have the capability to
generate, within one hour. at least the *[reportable]* *registration*
quantity or greater of an EHS listed in Part I of Table 1 in N.J.A.C.
7:31-2.3 unless registered pursuant to the Act with the Department.

(b) No owner or operator of a facility shall handle, use, manufac
ture or store *[a substance or chemical compound in amounts greater
than or equal to the reportable quantity]* or have the capability to
generate*[,]* within one hour, at least the *[reportable]* *regis
tration* quantity of an EHS listed in Part II of Table 1 in N.J.A.C.
7:31-2.3, unless registered pursuant to this chapter with the Depart
ment *[within 90 days after the operative date of this subchapter]*
*by October 19, 1988* or within 90 days after an EHS has been added
to Table I of N J .A.C. 7:31-2.3.

(c) No owner or operator shall construct a new EHS facility unless
the owner or operator has:

l. Registered with the Department pursuant to N.J .A.C. 7:31-2.5;
2. Complied with the requirements of N.J .A.C. 7:31-2.10; and
3. Received written Departmental approval to construct the new

EHS facility.
(d) No registrant of a new EHS facility shall begin operating that

facility until the Department and the registrant have executed an
administrative consent agreement containing an approved risk man
agement program.

(e) No registrant with an approved risk management program
shall operate a new EHS facility or utilize an existing facility for a
new EHS service:

l. Before submitting to the Department:
i. An amendment to the RMP description prepared in accordance

with N.J.A.C. 7:31-3.12;
ii. An update of Section D *and E* of the registrant's registration

form;
iii. The documentation required by N.J.A.C. 7:31-2.IO(b); and
iv. The fee required by NJ.A.C. 7:31-2.16(e).
2. Before receiving written Departmental approval to operate the

EHS facility.
(/) No registrant with an approved site risk management program

shall implement a modification to an existing EHS facility at its site
without completing the requirements of its *established* risk manage-

ADOPTIONS

Osmium tetroxide
Oxygen ditluoride
Ozone
Pentaborane
Perchloromethyl mercaptan
Perchloryl tluoride
Phosphine
Phosphorus tritluoride
Phosphoryl chloride
Propylamine
Selenium hexatluoride
Stibine
Sulfur dioxide (502)

10 percent by volume or more SO,
Sulfur monochloride
Sulfur pentafluoride
Sulfur tetratluoride
Sulfur tnoxide
Sulfuryl l1uoride

Tellurium hexatluoride
Tetratluorohydrazine
Tetramethyl lead
Tetranitromethane
Thionyl chloride
Titanium tetrachloride
Trichlorosilane
Tritl uorochloroethylene
Trimethoxysilane
Trimethylamine
Trimethylchlorosilane
Vinyl trichlorosilane

20816-12·0
7783-41-7
10028-15·6
19624-22·7
594-42-3
7616·94-6
7803·51-2
7783-55-3
10025-87-3
107-10-8
7783·79-1
7803·52-3

7446-09-5
10025-67-9
5714-22-7
7783-60-0
7446-11-9
2699-79-8

7783-80-4
10086-47-2
75-74·1
509-14-8
10719-09-7
7550-45-0
10025·78-2
79-38-9
2487-90-3
75-50-3
75-77-4

75-94-5

4.500
10
15
15

125
2.900

30
34.000

800
11.000

700
250

4.600
2.800

175
150
500

22.000
175

3.800
800
900
250
600

2,700
7.300
1.100

11.000
1.400
7,700
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ment program *as determined by the Department or its approved
EHSARA workplan* and performing a safety review and a hazard
analysis in accordance with N.J.A.C. 7:31-3.4 and 3.9.

(g) No registrant shall handle, use, manufacture, generate or store
an EHS, except in a manner which complies with the Act and this
chapter.

(h) No registrant with an approved risk management program
shall handle, use, manufacture, store or generate an EHS except in
a manner which complies with the approved risk management pro
gram.

*(i) Subsections (c), (d), (e), and (f) above will not apply to EHS's
listed on Part II of Table I of N.J.A.C. 7:31-2.3 until June 30, 1989.*

7:31-2.5 Registration
(a) Each owner or operator of a site handling, using. manufac

turing or storing at least the *[reportable]* *registration* quantity
of an EHS, or who has the capability to generate, within one hour,
at least the *[reportable]* *registration* quantity of an EHS on the
EHS list in Part II of Table 1 in N.J.A.C. 7:31-2.3, shall register with
the Department on forms provided by the Department *[within 90
days after the substance or chemical compound has been added to
the EHS listJ* *by no later than October 19, 1988*.

(b) Each owner or operator of a site which has handled, used.
manufactured. stored or generated at least the *[reportable]* *regis
tration* quantity of one or more of the EHSs included in Table 1
of NJ.A.C. 7:31-2.3 at the same site and plans to handle, use.
manufacture, store or generate such substances in the future, may
register all the substances with the Department on the forms provided
by the Department *[within 90 days after the substances are added
to Table 1 of N.J.A.C. 7:31-2.3J*.

(c) Each owner or operator of a site planning to construct a new
EHS facility which will handle, use, manufacture or store an EHS
in at least the *[reportable]* *registration* quantity established for
that EHS in Table I of N.J.A.C. 7:31-2.3, or which will have the
capability of generating an EHS within one hour in at least the
*[reportable]* *registration* quantity established for that EHS in
Table I of N.J.A.C. 7:31-2.3 shall register with the Department at
least 90 days prior to construction and comply with the requirements
of N.J .A.C. 7:31-2.10(a).

(d) Each registrant with an RMP previously approved by the
Department planning to construct a new EHS facility at its site, or
to utilize an existing EHS facility for a new EHS service, shall submit
an updated registration form at least 90 days prior to the scheduled
placing of the equipment into EHS service and comply with the
requirements of NJ.A.C. 7:31-2.10(b).

(e) Each registrant shall submit an updated registration form *ex
elusive of items I, 2 and 3 of section F,* to the Department within
30 days after a change occurs which makes *[the EHS facility's]* *a
section of the* registration form incorrect or incomplete.

(I) Each registrant shall indicate on its registration form whether
or not it has a risk management program.

I. A registrant which indicates that it has an RMP shall submit
the RMP to the Department for review in accordance with N.J.A.C.
7:31-2.6.

2. A registrant which indicates that it does not have an RMP shall
assist the Department in the preparation of the required work plan
in accordance with N.J.A.C. 7:31-2.9.

(g) Each registrant shall provide the following information in the
appropriate section of the registration form:

I. Section A of the registration form shall contain:
i. Legal name of owner or operator of the EHS site;
ii. The nature of the registrant's business;
iii. The identification number assigned by the Department's Air

Pollution Enforcement Data System (APEDS) for the facility or the
Employer Identification Number issued by the New Jersey Depart
ment of Labor if APEDS is not available;

iv. The site's geographic address;
v. The site's mailing address; and
vi. The name, title and telephone number of the responsible man

ager.
2. Section B of the registration form shall contain responses to the

following questions:
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7:31-2.6 Risk management program procedures
(a) No risk management program of a registrant shall be approved

by the Department until it meets*[, to the satisfaction of the Depart
ment,]* all the requirements of N.J.A.C. 7:31-3. *Approval of a RMP
shall be made by the signing of a consent agreement as described in
(h) below or by the registrant's implementation of requirements of an
administrative order issued pursuant to either (i) below or N.J.A.C.
7:31.2.9(k).*

(b) Each registrant with an EHS listed in Part f of Table J in
N.J.A.C. 7:31-2.3, who has indicated on its registration form that
it has a risk management program, shall submit a summary risk
management program statement containing the information required
by N.J.A.C 7:31-3.12 to the Department within 60 days after the
operative date of this chapter.

(c) Each registrant with an EHS listed in Part II of Table J in
N.J.A.C. 7:31-2.3, who indicates on its registration form that it has
a risk management program, shall submit a summary risk manage
ment program statement containing the information required by
N.J.A.C. 7:31-3.12 to the Department *[between October 1 and Octo
ber 31, 1988]* *by June 30, 1989*.

(d) Each submitted summary risk management program statement
will be initially reviewed to determine if the registrant has a risk
management program that meets the standard established in
N.J .A.C. 7:31-2. 7(b).

(e) *[Each risk management program accepted for further review
shall be reviewed for its compliance with N.J.A.C 7:31-3. The review
shall consist of a review of documents and a site inspection. Any
documents to be reviewed may be reviewed at the site or at the
Department at the discretion of the Department.]*

*The review of each established risk management program accepted
for further review shall consist of a review of documents and a site
inspection. Any documents to be reviewed may be reviewed at the site
or at the Department at the discretion of the Department. Each regis
trant shall submit upon the request of the Department the following
documentation:

i. Does the site handle, use, manufacture, store or generate at any
time any of the EHSs listed in Table J of N.J.A.C 7:31-2.3; and

ii. For those sites with an EHS, does the site handle, use, manufac
ture, or store at least the *[minimum reportable]* *registration*
quantity established for that EHS, or does it generate within one hour
at least the *[minimum reportable]* *registration* quantity estab
lished for that EHS in Table f of N.J.A.C. 7:31-2.3.

3. Section C of the registration form shall contain the names, titles,
certifications and signatures of the signatories as required by
N.J.A.C. 7:31-2.17.

4. Section D of the registration form shall contain the inventory
of EHSs or the quantity of EHS capable of being generated in one
hour for each facility on the site.

5. Section E of the registration form shall contain thc process
description of*[,]* and principal equipment used with*[,]* each EHS
at the site* ,* by facility, and the Standard fndustrial Classification
Code for that type facility published by the United States Department
of Commerce.

6. Section F of the registration form shall contain:
i. Answers to the questions regarding the registrant's risk manage

ment program, safety reviews and hazard analyses;
ii. An identification of the major elements included in the regis

trant's RMP;
iii. An identification of any risk reduction efforts and safety

measures undertaken by the registrant to minimize the risks of an
accidental release at the site;

iv. An identification of the position titles, expertise and affiliation
of the persons involved with the development of the risk management
program; and

v. A description and profile of the area surrounding the site,
including the population and proximity to water supplies.

7. Section G of the registration form shall identify the insurance
carriers underwriting the site's environmental liability and workers
compensation insurance policies including the address of the carrier,
the type of policy, the amount of insurance and limitations or ex
clusions to the policy.

(CITE 20 N.J.R. 1408)

I. A description of each program element which includes the regis
trant's policies, standards and procedures for that program element and
the persons or positions responsible for ensuring their implementation;

2. A copy of the site's emergency response plan prepared in ac
cordance with N.J.A.C. 7:31-3.10(b);

3. A catalog listing the documents required by N.J.A.C. 7:31·3.3(c),
(d) and (e) and their location at the site; and

4. An updated risk management program checklist for the site
prepared in accordance with N.J.A.C. 7:31-3.14.*

(I) Upon completion of its review of a registrant's risk manage
ment program, the Department will develop, and send to the regis
trant, a draft consent agreement which will contain:

l. The portions of the registrant's risk management program
which are approvable:

2. *[The]**Any* portions of the registrant's risk management pro
gram that are materially deficient;

3. *[The]**Any* proposed actions that must be taken to correct
the material deficiencies: and

4. The proposed time schedule for taking the actions to correct
the deficiencies.

(g) Within 60 days after the registrant receives the draft consent
agreement, the registrant shall submit its proposals to correct *[the]*
*any* deficiencies.

(h) If the Department and registrant reach agreement on the risk
management program, the registrant shall enter into a consent agree
ment with the Department and shall comply with the consent agree
ment.

(i) If the Department and registrant cannot reach agreement on
the measures necessary to correct the deficiencies or omissions in the
risk management program, the Department shall:

1. Prepare and send to the registrant an administrative order in
corporating the approvable portions of the risk management pro
gram, the actions required to bring the risk management program
into compliance with N.J.A.C 7:31-3, and the time schedule to
implement the required actions; and

2. Advise the registrant of its rights to an adjudicatory hearing
pursuant to NJ.A.C *[7:31-2.19]* *7:31-6.3(b)*.

7:31-27 Initial evaluation of the risk management program
(a) In order to determine if a registrant has *[a]* *an established*

risk management program, the Department shall review the RMP
description, and the reports of safety reviews, hazard analyses and
risk assessments of existing EHS facilities included in the summary
risk management program statement (see NJ.A.C 7:31-3.12) sub
mitted by the registrant for compliance with the requirements of
N J .A.C 7:31-3.4 and 3.9.

(b) Each registrant whose summary risk management program
statement contains at least one *report of a* safety review prepared
in the past two years on each EHS facility at the site which the
Department determines meets the requirements of N.J.A.C 7:31-3.4,
and at least one *report of a* hazard analysis and, where required,
risk assessment prepared in the past four years on each EHS facility
at the site which the Department determines meets the requirements
of NJ.A.C. 7:31-3.9, shall be notified that *[its RMP]* *it has an
established RMP and itO is accepted for further review in accordance
with the procedure beginning at N.J.A.C 7:31-2.6(e).

(c) Each registrant whose summary risk management program
statement does not meet the standard established in (b) above shall
be notified in writing that *[its]* *it does not have an established*
risk management program oris unacceptable]* and that it shall follow
the procedures in :"I.J.A.C. 7:31-2.9 for developing and implementing
an extraordinarily hazardous substance risk reduction work plan,
accident risk assessment and risk reduction plan.

7:31-2.8 (Reserved)

7:31-2.9 Extraordinarily hazardous substance risk reduction work
plan, accident risk assessment and risk reduction plan

(a) Each registrant who indicated on the registration forms that
it did not havc a risk management program, or *[whose risk manage
ment program was determined to be unacceptable]* *who does not
have an established risk management program as determined* by the
Department pursuant to NJ.A.C. 7:31-2.7, shall assist the Depart-
ment in developing a work plan.
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(b) A registrant assisting the Department in the development of
the required work plan shall compile the site data required by
N.J .A.C. 7:31-4.4 and submit them to the Department:

l. Within 30 days after receipt of a request for the data from the
Department for registrants who indicated on their registration form
that they did not have a risk management program; or

2. *[Within 30 days after receipt of notice of the determination
of the unaccepatability of its risk management program for regis
trants whose risk management program is determined to be unaccep
table by the Department;]* *Within 30 days after receipt of notice
of the determination by the Department that it does not have an estab
lished risk management program;*

(c) Upon review of the documents submitted by the registrant, the
Department will schedule a meeting with the registrant for the
purpose of:

I. Reviewing any other documents the registrant is required to
bring to the meeting with the Department;

2. Identifying any other documents the registrant must submit to
the Department;

3. Discussing and adapting the work plan *to be* developed in
accordance with the requirements of N.J.A.C. 7:31-4 to the regis
trant's EHS facility;

4. Explaining the consultant selection process as described in (e)
below to the registrant;

5. Determining any limits on the scope or details of the work plan;
6. Identifying the members of the registrant's staff who will assist

in the work of the EHSARA under the direction of the independent
consultant or the Department;

7. Setting an end-date of the EHSARA that will be included in
the registrant's request for proposal to independent consultants; and

8. Reviewing the instructions to bidders to be included in the
registrant's request for proposal document to which the work plan
will be attached.

(d) The Department will authorize one of the following types of
personnel to perform the extraordinarily hazardous substance acci
dent risk assessment on a registrant's EHS facility:

I. Department personnel:
2. A consultant hired by the Department and paid by the regis

trant; or
3. An independent consultant nominated by the registrant, chosen

by the Department and hired and paid by the registrant.
(e) Each registrant authorized to nominate three consultants as

candidates to perform the EHSARA shall submit the names and
proposals of three consultants, who meet the requirements set forth
in N.J.A.C. 7:31-2.18 and are willing and able to perform the
EHSARA in accordance with the schedule set forth in the work plan,
to the Department within 60 days after receipt of the finalized work
plan from the Department pursuant to (c) above;

(f) The Department, within 15 days after receipt of the names and
proposals from the registrant, shall:

I. Select one of the consultants to perform the Extraordinarily
Hazardous Substance Accident Risk Assessment on the Registrant's
EHS facility; or

2. After determining that none of the consultants' proposals sub
mitted by the registrant meet the requirements in N.J.A.C. 7:31-2.18,
direct the registrant to submit, within 60 days, the names and
proposals of an additional three consultants to the Department for
its selection of one of the consultants to perform the extraordinarily
hazardous substance accident risk assessment on the registrant's EHS
facility.

(g) The registrant shall execute a contract with the consultant
chosen by the Department within *[30]* *45* days after receipt of
the name of the consultant from the Department.

(h) The consultant or Department shall perform the extraordinari
ly hazardous substance accident risk assessment of the registrant's
EHS facility and develop a recommended risk reduction plan which

I
will include the identification of those activities necessary to create
la risk management program. These shall be performed in conformity
Iwith the work plan developed and explained at the meeting held
'pursuant to (c) above. Members of the registrant's staff may partici
'pate in the work preparatory to the EHSARA.

(i) Upon completion of the extraordinarily hazardous substance
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accident risk assessment, the consultant or the Department shall
prepare an EHSARA report in accordance with N.J.A.C. 7:31-4.6,
including its recommendations to reduce risks at the EHS facility.

(j) The original EHSARA report shall be submitted to the Depart
ment and a copy of the EHSARA report shall be submitted to the
registrant.

(k) The Department shall review the EHSARA report and prepare
a risk reduction plan which will be incorporated into an adminis
trative order which will be issued to the registrant. The administrative
order shall direct the registrant to implement the risk reduction plan
which shall include:

I. A list of risks at the EHS facility that must be reduced; and
2. The actions the registrant is to take to reduce the risks including

those necessary to complete a risk management program meeting the
requirements of N.J.A.C. 7:31-3 and the schedule within which the
registrant shall take the actions.

(I) Any registrant aggrieved by the administrative order
issued pursuant to (k) above may request an adjudicatory hearing
by following the procedures set forth at N.J .A.C.
*[7:31-2.19]* *7:31-6.3(b)*.

7:31-2.10 New EHS facilities
(a) Each owner or operator of a site planning to construct a new

EHS facility shall:
I. Register with the Department in accordance with N.J.A.C.

7:31-2.5(c);
2. Submit a *report of a* safety review of the new EHS facility

prepared in accordance with NJ.A.C. 7:31-3.4 and a *report of a*
hazard analysis and *a report of a* risk assessment *[report]* on the
new EHS facility prepared in accordance with N.J.A.C. 7:31-3.9 to
the Department at least 90 days prior to construction of the EHS
facility;

3. Submit a summary risk management program statement for the
new EHS facility prepared in accordance with NJ.A.C. 7:31-3.12 at
least 90 days prior to the date the equipment is scheduled to be placed
into EHS service; and

4. Submit to the Department the fees required by NJ.A.C.
7:31-2.16(d).

(b) Each registrant with an RMP previously approved by the
Department planning to construct a new EHS facility at its site, or
to utilize an existing facility for a new EHS service shall:

I. Register with the Department in accordance with NJ.A.C.
7:31-2.5(d);

2. Submit a revised RMP description meeting the requirements of
N .J.A.C. 7:31-3.12(a) I, a *report of a* safety review of the new EHS
facility or service prepared in accordance with N.J.A.C. 7:31-3.4, and
a *report of a* hazard analysis and *a report of a* risk assessment
of the new EHS facility or service prepared in accordance with
N.J.A.C. 7:31-3.9 at least 90 days prior to the scheduled placing of
the equipment into EHS service. The equipment placed into EHS
service shall be placed into service as represented in the reports of
safety review, hazard analysis and risk assessment submitted to the
Department: and

3 Submit to the Department the fees required by N.J.A.C.
7:31-216(e).

7:31-2.11 Modification to an EHS facility
(a) A registrant with an *[approved site risk management pro

gram]* *established or approved risk management program as de
termined by the Department* planning to implement a modification
to an existing EHS facility at its site shall comply with the require
ments of its risk management program and perform a safety review
and a hazard analysis in accordance with the requirements of
N.J.A.C. 7:31-3.4 and 3.9.

(b) The registrant shall submit *the reports of* Ihe safety review,
the hazard analysis and the risk assessment on the modification to
the Department at least 60 days prior to the date of placing the
equipment or procedure In EHS service if the hazard analysis on the
modification identifies an increase in the potential for a release in
an amount which within one hour either will be equal to or greater
than five times the *[minimum reportable]* *registration* quantity
established for that EHS in Table I of N.J.A.~. 7:31-2.3 *[or will
be equal to twice the potential release that existed before the modi-
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fication, whichever is smaller]*. The equipment placed into EHS
service shall be placed into service as represented in the reports of
safety review, hazard analysis and risk assessment submitted to the
Department.

7:31-2.12 Inspections
(a) The Department shall have the right to enter and inspect any

site, building or equipment, or any portion thereof, at any time, in
order to ascertain compliance or non-compliance with the act, this
chapter, or any order or consent order or agreement issued or entered
into pursuant thereto. Such right shall include. but not be limited
to, the right to test or sample any materials at the site, to sketch
or photograph any portion of the site, building or equipment, to copy
or photograph any document or records necessary to determine such
compliance or non-compliance. and to interview any employees or
representatives of the owner, operator or registrant. Such right shall
be absolute, and shall not be conditioned upon any action by the
Department, except the presentation of appropriate credentials as
requested. Owners, operators or registrants, and any employees or
representatives thereof, shall not hinder or delay, and shall assist, the
Department and its representatives in the performance of all aspects
of any inspection.

(b) The Department plans to inspect a site at least annually to
verify the registrant's compliance with the Act, this chapter and the
risk management program or risk reduction plan.

(c) Within a reasonable time after an inspection, the registrant or
owner or operator shall be furnished with an inspection report which
will list any deficiencies found.

7:31-2.13 Prevention of catastrophic accidents
(a) The Department may take such actions as it deems necessary

in order to protect human health from an EHS release. Such actions
may include, but shall not be limited to, issuing such orders as may
be necessary to protect the health of persons who may be subject
to such a release.

(b) The Department may include in the orders, at its discretion,
the following:

I. A requirement that the owner or operator or registrant immedi
ately submit a facility's risk management program to the Department
for review:

2. A requirement that the owner or operator or registrant perform
a safety review, hazard analysis or risk assessment:

3. A requirement that the owner or operator or registrant immedi
ately take risk reduction actions or implement a risk reduction plan:

4. A requirement that the owner or operator or registrant cease
operating until the identified risk or risks have been abated; or

5. Any other requirement the Department determines is necessary
to carry out the purposes of the Act or this chapter.

(c) When the Department issues an order or takes other ap
propriate action pursuant to this section. such order or action shall
not be deemed to affect the availability of, or preclude the use of,
any other enforcement provision.

7:31-2.14 Annual report
Each registrant with an approved risk management program shall

submit on or before each anniversary of the initial approval of its
risk management program an annual report meeting the requirements
of N.J.A.C. 7:31-3.13.

7:31-2.15 Release of information by insurance carriers
(a) After a review of documents and an EHS facility inspection,

the Department may determine that a registrant shall authorize the
facility's environmental liability or workers compensation insurance
carrier to supplycertain information to the Department.

(b) The determination will be based on a finding that the insurance
information is necessary for the Department to evaluate effectively
the facility's EHS management practices.

(c) The information to be supplied to the Department by the
insurance carrier shall include, but not be limited to:

I. Reports of inspections for compliance with mandated codes or
standards;

2. Reports of safety and environmental inspections or audits:
3. Reports of inspections of fire protection equipment;
4. Reports of any additional studies conducted which evaluated
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the adequacy of the registrant's management of EHSs; and
5. The reports requested in (c)l through 4 above shall include a

summary of any deficiencies found and any recommended remedial
actions.

(d) Upon written request from the Department, the registrant
shall, within 30 days, authorize the insurance carrier to release the
information requested to the Department. The insurance company
shall forward to the Department the requested information within
30 days of the receipt of the authorization to do so from the regis
trant.

7:31-2.16 Fees
(a) Each registrant shall pay an annual fee to the Department.
(b) Each registrant with an EHS on Part I of Table r of N.J.A.C.

7:31-2.3 shall submit *[its annual]* *a" fee for *calendar year January
1,1988 to December 31,1988* *[fiscal year July I, 1987 to June 30,
1988, computed in accordance with (i) through (m) below, 60 days
after the operative date of this rule.]* *by no later than August 19,
1988. The fee for calendar year 1988 shall be computed in accordance
with (i) through (m) below and prorated and calculated from May 22,
1988.*

(c) Each registrant with an EHS on Part II of Table I ofNJ.A.C.
7:31-2.3 shall begin paying annual fees in *[the fiscal year July I,
1988 to June 30, 1989]* *calendar year 1989*. The fees shall be
computed in accordance with (i) through (m) below, and billed and
remitted in accordance with (f) through (h) below.

(d) Each owner or operator of a new EHS facility at a site with
no EHSs registered who registers an extraordinarily hazardous
substance with the Department subsequent to the dates specified in
(b) and (c) above, shall submit the annual fee for that *[fiscal.]*
·calendar" year computed in accordance with (i) through (m) below
with the registration forms.

(e) Each registrant registering a new EHS facility at a site with
previously registered EHSs shall submit the inventory derived fee for
the incremental EHS inventory, computed in accordance with (i), (1)
and (m) below, with the amended registration forms.

(f) The annual fees are assessed on the basis of the State's ·[fiscal]·
*calendar" year and shall not be prorated or refunded.

(g) Except for the fees due for *[fiscal year 1987/1988]* *calendar
year 1988* which shall be submitted in accordance with (b) above
and the fees submitted pursuant to (d) and (e) above, the Department,
during the month of *[July]* *January*, will send each registrant a
bill stating the fee for that *[fiscal]* *calendar* year.

*1. Fees shall be calculated based on the inventory reported in Sec
tion D of the registrant's registration form on file with Department as
of the previous December 1."

(h) Each registrant shall pay its fee by check or money order,
payable to "Treasurer, State of New Jersey" prior to *[August 31]*
"February 28· of the year in which it is billed. The check or money
order shall be submitted to:

New Jersey Department of Environmental Protection
Bureau of Revenue
Division of Financial Management, Planning and General Services
eN 402
Trenton, New Jersey 08625
(i) For the purpose of calculating fees, "inventory" as used in 0),

(k), (I) and (m) below means the maximum quantity for each EHS
reported by the registrant on Section D of the registration form it
submitted to the Department as part of its initial registration and
its subsequent annual report in compliance with N.J.A.C. 7:31-2.5
and 2.14.

Ul Each registrant of a water treatment system and wastewater
treatment system shall pay a base fee of $4,000 *per system* annually
plus an EHS inventory derived fee; *except*

*1. Registrants with a water treatment system or wastewater treat
ment system located on a site which is also covered by (k) below shall
only pay the fee required by that subsection.*

(k) All other registrants not included in (j) above shall pay *[a]*
"one* base fee of $4,000 per site annually plus an EHS inventory
derived fee.

(I) The inventory derived fee at each site, water treatment system
and wastewater treatment system is determined in the following man
ner:

(CITE 20 N.J.R. 1410) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS ENVIRONMENTAL PROTECTION

vi. Preparation or review of operator training programs;
vii. Performance or review of accident investigations;
viii. Performance of hazard analyses;
ix. Performance of risk assessments;
x. Preparation or review of emergency response plans;
xi. Performance of audits of risk management programs;
xii. Knowledge of state of the art; and
xiii. With respect to each of the above qualifications, the follow

ing:
(1) Name of consultant's client; *if the client's name cannot be

divulged. than a description of the c1ient;*
(2) Name of client's contact person*. if availabIe*;
(3) Date and duration of work;
(4) Names of consultant's employees who performed the work;
(5) Schedule of the work; and
(6) Brief description of the work.
2. The qualifications and experience of additional staff who may

be assigned on an as needed basis; and
3. The level of effort to be dedicated and schedule for performing

each workpJan task item including:
i. Names of staff assigned;
ii. Expected starting and completion dates;
iii. Estimated personhours; and
iv. Scope and extent of usage of collateral items such as computer

use. outside consultants. etc.
(f) The resumes of *[members of]* *the consultant or* the consult

ant's staff who are to be committed to the work plan agreed to by
the registrant and the Department shall be submitted to the Depart
ment and shall demonstrate that *[collectively]* *the consultant or*
the consultant's staff implementing the workplan has the following
qualifications. at a minimum:

l. At least one previous project in each of the 12 areas of ex
perience listed in (e) I above;

2. Key staff members each having at least five years of professional
experience and one key staff member who is a licensed professional
engineer;

3. A task force leader with at least 36 months of accumulated
experience as a project manager of multidisciplinary technical teams;

4. A technical leader of the hazard analysis and risk assessment
portions of the work who has at least 12 months aggregate experience
at such work: and

5. *[Assisting]**Any assisting* staff *[with]* *shall have* at least
three years of professional work experience and at least six months
accumulated experience on the type of work involved in the portion
of the EHSARA to which they will contribute.

*[7:31-2.19 Adjudicatory hearings; general . .
(a) Within 20 calendar days from receipt of an executed admlI1ls

trative order, except those issued pursuant to N.J.A.C 7:31-2.20, or
a letter from the Department withholding approval of a new EHS
facility or rejecting a modification, the registrant may submit a writ
ten request to the Department for an adjudicatory hearing to contest
such action.

l. Any request for an adjudicatory hearing shall be based on
specific relevant issues raised by the registrant.

2. The registrant shall include the following information in a re-
quest for an adjudicatory hearing: .

i. The name. address and telephone number of the regIstrant or
its authorized representative;

ii. The Department's identification number for the EHS facility,
as specified in Section A of the registrant's registration form;

iii. A statement of the legal authority and jurisdiction under which
the hearing is to be held;

iv. A reference to the particular sections of the statutes and rules
involved;

v. A short and plain statement of the matters of law and fact
asserted;

vi. The registrant's factual position on each question alleged to be
at issue. its relevance to the Department's decision, specific reference
to contested conditions as well as suggested revised or alternative
conditions and an estimate of the amount of hearing time necessary
to adjudicate each factual issue;

I. The inventory of each EHS is divided by the *[minimum re
portable]* *registration* quantity for that EHS as set forth in Table
I in NJ.A.C. 7:31-2.3;

2. The number resulting from the division required by (1)1 above
is the number of hazard units for that EHS;

3. The number of hazard units for each EHS is multiplied by $5.75
per hazard unit to determine the fee for each EHS.

(m) The annual fee for each registrant shall be the sum of the base
fee and the sum of each EHS inventory derived fee.

7:31-2.17 Required signatories and certifications
(a) All registration forms, risk management program descriptions

and risk management program checklists shall contain the following
signatures and two-part certification which provides the foHowing:

l. "I certify under penalty of law that the mformatlOn provided
in this document is true, accurate and complete. I am aware that there
are significant civil and criminal penalties for submitting false, ~nac

curate or incomplete information, including fines and/or Impnson
ment. "

i. The certification required by (a) 1 above shall be signed by the
highest ranking corporate, partnership or governmental officer or
official at the site to which the information pertains.

2. "1 certify under penalty of law that I have personally examined
and am familiar with the information submitted in this document
and all attached documents. and that based on my inquiry of those
individuals immediately responsible for obtaining the information,
I believe that the submitted information is true, accurate and com
plete. I am aware that there are significant civil and criminal penalties
for submitting false information, including the possibility of fine
and/or imprisonment." .

i. The certification required by (a)2 above shall be Signed as fol
lows:

(I) For a corporation, by a principal executive officer of at least
the level of vice president;

(2) For a partnership or sole proprietorship, by a general partner
or the proprietor, respectively; or

(3) For a municipality, State, Federal or other public agency, by
either a principal executive officer or ranking elected official.

(b) All other reports required by this chapter, the risk management
program and other information requested by the Department shall
be signed by a person described in (a)li above or the responsIble
manager, and the person who signs the report shall make the
certification set forth in (a)1 above.

7:31-2.18 Criteria for selecting independent consultants
(a) A registrant required to nominate consultants capable of per

forming an EHSARA on its facility and submit their names to the
Department shall initially obtain proposals from at least three con
sultants.

(b) The registrant shall not submit the name of any consultant
who:

l. Is owned or controlled by the registrant or by a firm which owns
or controls both the registrant and the consultant or owns or controls
the registrant;

2. Was the designer of any EHS facility at the site; or
3. Is debarred or suspended pursuant to N.J.A.C. 7:1-5 or on the

New Jersey Department of Treasury's list of firms debarred or
suspended from engaging in work with the State.

(c) The registrant in its contract with the consultant chosen by the
Department shall prohibit the subcontracting of any of the work
involved in the EHSA RA unless approved in writing by the Depart
ment.

(d) Each proposal shall explain in a clear and concise manner how
the consultant is going to address each task in the registrant's work
Iplan.
I (e) Each proposal shall demonstrate the consultant's ability to
perform the EHSARA set forth in N.J.A.C. 7:31-4 and shall Include:

1. The consultant's qualifications in:
i. Process engineering;
ii. Safety engineering;
iii. Preparation of operating procedures;
iv. Preparation or review of maintenance procedures;
v. Preparation or review of safety procedures;
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shall be held before an administrative law judge and in accordance
with the Administrative Procedure Act, NJ.S.A. 52:14B-I et seq.,
and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1-1 et
seq.

(f) The Department, after the hearing and upon a finding that a
violation has occurred, shall issue a final order specifying the amount
of the penalty to be assessed.

(g) If no hearing is requested, the administrative order or notice
of civil administrative penalty assessment shall become a final order
on the twenty-first day following receipt of the administrative order
or notice of civil administrative penalty assessment by the violator.

(h) Payment of the civil administrative penalty is due upon is
suance by the Department ofa Final Order or, where no adjudicatory
hearing is requested. after expiration of the 20 day period following
receipt of the notice of civil administrative penalty assessment.

(i) Any person who violates the Toxic Catastrophe Prevention Act,
N.J.S.A. 13:IK-19 et seq., this chapter, a consent agreement, admin
istrative consent order or an administrative order issued by the De
partment shall be subject to the civil administrative penalties set forth
in Table II:

TABLE II

Penalty in U.S. Dollars
By Offense Category

First Second Third
Offense Offense Offense

5 2.000 S 4.000 525,000
5.000 10.000 25.000

10.000 20,000 50.000
25 percent 50 percent 75 percent
of fee up of fee up of fee up
to 10.000 to 20.000 to 50.000

2.000 5.000 10,000

5.000 10.000 25.000

5,000 10,000 25,000

2.000 5.000 10,000

10,DOO 20.000 50.000

up to up to up to
5,DOO 10.000 20.000

up to up to up to
5.000 10,000 20.000

2.000 5.000 10.000

5,000 10.000 25.000

10,000 20.000 50.000

10.000 20,000 50.000

5.000 10.000 25.000

10,ODO 20.000 50.DOO

10.000 20,000 50,DOO

C. Failure to submit summary
risk management program
statement on time:

D. Failure tD execute contract
with consultant within 30 days
of receipt of notification:

E. Failure to initiate an EHSARA
accDrding to the schedule in
the work plan:

F. EHSARA not performed according
to the schedule in the work plan:

G. Failure to impkmenl a risk
reduction plan:

H. Failure to comply with the
requirements of an approved
RMP. each requirement
Failure to comply with conditions
of a consent agreement or adminis~

tralive order. see condition;

J. Failure to provide information
requested by the Department·

K. Failure to grant access to
Departmental empluyees or agents
for inspections:

l Failure to provide information
or granl access to Departmental
employees or agents during an
emergency condition:

M. Falsification of information
submitted to the Department:

~. Failure to submit an annual
report:

O. Construction of a new EHS
facility without Departmental
approval:

P. Startup of a new EHS facility
without an approved risk
management program:

Q. For a site with an approved
RMP. placing a new EHS facility
IOta service or placing an
existing facility in different

CategDries Df Offense
A. Failure to register a new or

existing EHS facility as set by
the IDtal hazard units at the site:
I. less than 10 hazard units
2. 10 through 49 hazard units
3. 50 and mDre hazard units

B. Failure tD pay annual fee:

vii. Information supporting the registrant's factual positIOn and
proposed conditions and copies of other written documents relied
upon to support the request for a hearing; and

viii. (Reserved).
(b) If the registrant fails to include all the information required

by (a)2 above, the Department shall deny the request for a hearing
and the administrative order or the letter withholding approval of
a new EHS facility or the letter rejecting a modification shall be the
Department's final decision on the matter.

(c) If it grants the request, the Department shall file the request
for a hearing with the Office of Administrative Law. The hearing
shall be held before an administrative law judge and in accordance
with the Administrative Procedure Act, N.J.S.A. 52: 14B-1 et seq.,
and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1-1 et
seq.

(d) During the pendency of the review and hearing on an adminis
trative order issued pursuant to N.J .A.C. 7:3 j -2.9, the timetable for
compliance with these conditions being appealed in the order shall
be suspended.

7:31-2.20 Adjudicatory hearings; enforcement
(a) The Department, prior to assessing a civil administrative pen

alty, shall, by means of an administrative order or notice of civil
administrative penalty assessment, notify the violator by certified
mail (return receipt requested) or by personal service. This notice
shall:

I. Identify the provisions of the Act, this chapter, consent agree
ment, administrative order or administrative consent order that have
been violated;

2. Concisely state the facts which constitute the violation;
3. Specify the amount of civil administrative penalties to be im

posed; and
4. Advise the violator of the right to request an adjudicatory

hearing.
(b) If the violator wishes to request an adjudicatory hearing to

contest the assessment of the penalty and the findings of fact, the
violator, within 20 days following receipt of the Department's admin
istrative order or notice of civil administrative penalty assessment,
shall submit a written request to the Department which meets the
requirements of (c) below.

(c) The violator shall include the following information in a re
quest for an adjudicatory hearing:

I. The name, address and telephone number of the violator or its
authorized representative;

2. The Department's identification number for the EHS facility,
as specified in Section A of the registrant's registration form;

3. The violator's defenses to each of the findings of fact stated in
short and plain terms;

4. An admission or denial of each of the findings of fact. If the
violator is without knowledge or information sufficient to form a
belief as to the truth of a finding, the violator shall so state and this
shall have the effect of a denial. Any denial shall fairly meet the
substance of the findings denied. When the violator intends in good
faith to deny only a part or a qualification of a finding, the violator
shall specify so much of it as is true and material and deny only the
remainder. The violator may not generally deny all of the findings
but shall make all denials as specific denials of designated findings;

5. A statement of the legal authority and jurisdiction under which
the hearing is to be held;

6. A reference to the particular sections of the statutes and rules
involved;

7. A short and plain statement of the matters of law and fact
asserted;

8. (Reserved.)
9. Information supporting the request and copies of other written

documents relied upon to support the request for a hearing.
(d) If the violator fails to include all the information required by

(c) above, the Department shall deny the request for a hearing and
the administrative order or notice of civil administrative penalty
assessment shall become a final order.

(e) If it grants the request, the Department shall file the request
for a hearing with the Office of Administrative Law. The hearing
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(CITE 20 N.J.R. 1413)

by establishing minimum requirements for risk management pro
grams.

7:31-3.3 Risk management program
(a) Each registrant's risk management program shall, at a mini-

mum, include:
I. Safety review of design for new and existing EHS facilities;
2. Standard operating procedures;
3. Preventive maintenance program;
4. Operator training:
5. Accident investigation procedures;
6. Risk assessments for specific pieces of EHS equipment or oper

ating alternatives;
7. Emergency response planning: and
8. Internal or external risk management program audit

proced ures.
*[(b) Each registrant with a risk management program shall ap

point a responsible manager for each site who shall be responsible
for the following activities regarding EHS facilities for each site:

I. Approval of all safety reviews;
2. Approval of all standard operating procedures;
3. Approval of preventive maintenance procedures:
4. Approval of operator training procedures:
5. Approval of accident investigation procedures:
6. Approval of all hazard analyses and risk assessments;
7. Approval of all modifications;
8. Approval of all new EHS construction;
9. Approval of emergency response plans:
to. Approval of internal and external audit procedures: and
II. Submission of all reports to the Department.]*
*(b) Each registrant with a risk management program shall appoint

a responsible manager for each site who shall be responsible for insuring
compliance with the risk management program, the Act and this
chapter. The responsible manager shall be the individual who submits
all reports to the Department.*

(c) Each registrant shall maintain and make available for Depart
ment review, either at the site or at the Department's offices in the
discretion of the Department, the following updated documentation
including revision dates covering process information involving EHSs
in support of the risk management program and a catalog list of all
such documents showing title, identification number and date of
issue:

I. Process chemistry and process design criteria:
2. Facility inventory of each extraordinarily hazardous substance;
3. Reports of hazard analyses, risk assessments, safety reviews and

audits performed during the previous six years:
4. Accident investigation reports covering accidents at EHS facili

ties for the past six years;
5. Updated process flow and piping and instrumentation dia-

grams:
6. Standard operating procedures;
7. Site-wide safety procedures: and
8. Site-wide emergency response plan.
(d) Each registrant shall maintain and make available for Depart

ment review, either at the site or at the Department's offices in the
discretion of the Department, the following updated EHS operating
training documentation in support of the risk management program
and a catalog list of all such documents showing title, identification
number and date of issue:

I. Job classifications and job descriptions for EHS operators:
2. Description of the EHS operator training program and its re

cords: and
3. Annual tabulation of EHS operator training conducted.
(e) Each registrant shall maintain and make available for De

partmental review, either at the site or at the Department's offices
in the discretion of the Department, the following updated engineer
ing and maintenance documentation in support of the risk manage
ment program and a catalog list of all such documents showing title,
identification number and date of issue:

1. Topographic maps:
2. Site plan:
3. EHS equipment specifications including instrument and piping

specifications:
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MINIMUM REQUIREMENTS FOR A
RISK MANAGEMENT PROGRAM

7:31-3.2 Purpose
This subchapter is promulgated for the purpose of reducing the

risk of catastrophic releases of extraordinarily hazardous substances

7:31-3.1 Scope and applicability
(a) This subchapter establishes the Department's minimum reo

quirements for an approvable risk management program.
(b) All risk management programs shall meet the requirements of

this subchapter before being approved by the Department.
(c) Risk management programs that do not comply with the re

quirements of this subchapter shall not be approved by the Depart
ment.

SUBCHAPTER 3.

EHS service without Departmental
approval: 5,000 10.000 25,000

(j) The penalty for each offense set forth in Table II in (i) above
subsequent to the third offense shall be $50,000 per offense.

(k) If no subsequent offense occurs within a three year period of
an offense, the next penalty will be assessed at the level of the last
offense.

(I) If the violation is of a continuing nature, each day during which
it continues constitutes an additional, separate and distinct offense.

(m) The Department may compromise and settle any claim for a
penalty imposed pursuant to the Act or this chapter in such amount
in the discretion of the Department as may appear appropriate and
equitable under all the circumstances including the posting of a
performance bond by the violator.

(n) Neither the assessment of a civil administrative penalty nor the
payment of any such assessment shall be deemed to affect the avail
ability of any other enforcement provision provided for by this Act
or any other statute, in connection with the violation for which the
assessment is levied.

(0) Each violator shall pay its penalty by check or money order,
payable to "Treasurer, State of New Jersey". The check or money
order shall be submitted to: New Jersey Department of Environmen
tal Protection, Environmental Enforcement Element, CN-On, Tren
ton, New Jersey 08625.]*

7:31-2. *[21]**19* Exemptions for non-contiguous EHS equipment
(a) A registrant may request that non-contiguous EHS equipment

be exempted from the requirements ofN.J.A.C. 7:31-3 provided that
the following conditions are met:

1. The equipment has only the capability to contain or generate
in one hour less than the "[minimum reportable]* *registration*
quantity of the EHS as listed in Table I, N.J.A.C. 7:31-2.3; *and*

2. The equipment is located a minimum of 100 meters from the
property line and other EHS equipment: "[and]* *or*

3. The registrant demonstrates to the satisfaction of the Depart
ment by dispersion and consequence analyses that a release of the
contained or generated quantity of the EHS will not result in acute
health effects to persons exposed *[at]" *beyond" the site boundary,
which is the boundary closest to the point of release.

"[(b) The request for exemption shall include the results of the
dispersion and consequence analyses and may be submitted as ap
propriate, either with:

1. The initial summary risk management program statement:
2. The revised summary risk management program statement: or
3. The annual reporL]"
"I. A plot plan to scale of the site, showing location of the EHS

equipment and quantity of the EHS contained in the equipment for
which an exemption is being requested and the distance from this EHS
equipment to other EHS equipment and the site boundaries, or:

2. The results of the dispersion and consequence analysis.
(c) The request for exemption and supporting documents shall be

submitted either:
l. With the initial or subsequent updated registration forms; or
2. With the summary risk management program statement."
*[(c)]"*(d)" The Department shall grant the exemption only if the

registrant demonstrates to the satisfaction of the Department that
the requirements of (a) above are met.
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4. National Electrical Code area classification diagrams for the
*[site]* "EHS facility and the adjoining areas on the site which can
pose a threat of EHS release due to a fire hazard·;

5. *[EHS e]**E*lectrical one line diagrams;
6. Fire water system piping diagrams for the site;
7. Sewer system piping diagrams for the site;
8. List of criteria for design and operation used at the site;
9. Preventive maintenance program procedures and records cover

ing EHS equipment; and
10. Annual tabulations of EHS equipment inspected and tested

versus EHS equipment scheduled to be inspected and tested.

7:31-3.4 Safety review of new and existing facilities
(a) All new EHS facilities or modifications shall be designed, in

stalled and operated in accordance with the state of the art and
criteria for design and operation.

(b) The requirements for safety review of design of new EHS
facilities or modifications shall include:

I. Comparison of the following information describing the EHS
equipment and operations with state of the art and criteria for design
and operation:

i. Process description and process chemistry;
ii. Process flow sheets;
iii. Piping and instrumentation diagrams;
iv. Facility location map, site plans and equipment layout;
v. Electrical one-line diagrams;
vi. Electrical area classification drawing;
vii. Specifications of safety relief devices and interlocks and con-

trols;
viii. Specifications for materials of construction;
ix. EHS inventories;
x. EHS equipment specifications; and
xi. External forces and events data;
2. Documentation of the safety review and its findings; and
3. A report of the safety review of design of new EHS facilities

or modifications. The report may be prepared by the designers and
shall:

i. Contain a list of the criteria for design and operation upon which
the design is based;

ii. Identify the new EHS facility or modification, the EHS equip
ment items reviewed, the drawings and documents reviewed, and the
name. position and affiliation of the persons who performed the
review: and

iii. Explain where the design of the new EHS facility or modi
fication deviates from the listed consensus standards of the criteria
for design and operation and the reasoning for such a deviation.

(c) There shall be an annual safety review performed on each
existing EHS facility.

(d) The requirements for the annual safety review of existing EHS
facility shall include:

I. A visual inspection of the EHS facility or review of up-to-date
inspection records against process flow diagrams, piping and instru
ment diagrams, and electrical one line diagrams to determine whether
the diagrams reflect actual conditions with respect to EHS equip
ment, runs and sizes of pipe, location and function of instruments,
and location, function and size of valves. Deviations found shall
constitute an unauthorized modification and shall be immediately
discontinued from service until the requirements of this chapter for
a modification are satisfied;

2. A visual inspection of the facility or review of up-to-date inspec
tion records against design documents to determine whether safety
relief devices and emergency systems such as deluges, interlocks,
controls, back-up systems and alarms are functioning or capable of
functioning as designed. EHS safety systems or devices found to be
inoperable shall be returned to operational status immediately;

3. A review of actual operating conditions of flow, temperature
and pressure, process chemistry and raw material feeds and specifi
cations against design documents to determine whether the actual
conditions are within the limits of the design criteria of individual
equipment items. Deviations found shall be immediately discon
tinued;
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4. An inspection of the EHS facility and procedures and interviews
of site personnel to determine whether actual conditions reflect stan
dard operating procedures. Deviations found to be unauthorized
shall be immediately discontinued;

5. Documentation of the deviations of procedure or equipment
found by (d)l through 5 above;

6. A report of the results of the safety review by the registrant shall
be written and shall:

i. Identify the EHS facility;
ii. Identify the EHS equipment, procedures, drawings and docu

ments reviewed;
iii. Describe the deviations found and the corresponding actions

taken pursuant to (d) above; and
iv. Identify the name, position and affiliation of the persons who

performed the review; and
7. Distribution of the report to the responsible manager.

7:31-3.5 Standard operating procedures
(a) The standard operating procedures shall be written in English

in a manner understandable by EHS operators and shall also be
written in the language of fluency of EHS operators not fluent in
English.

(b) A copy of the standard operating procedures shall be readily
available to EHS operators.

(c) The standard operating procedures shall include, but not be
limited to:

I. Simplified process flow sheets and a process description defining
the operation and showing flows, temperatures and pressures;

2. Procedures and conditions for normal operations;
3. A description of abnormal conditions, including the control and

mitigating procedures to be followed to return to normal conditions;
4. A description of emergency conditions which could occur in

cluding the control and mitigating procedures to be followed to
reduce the impact of the emergency conditions:

5. Pre-startup procedures covering, at a minimum, testing for leak
tightness prior to placing into EHS service;

6. Startup procedures including conditions to be maintained dur
ing startup;

7. Shutdown procedures including provisions for normal and
emergency shutdown and details on the condition of equipment to
be maintained after shutdown;

8. A description of the type, location and purpose of safety relief
devices, interlocks and alarms with their respective activation points
indicated;

9. Sampling procedures addressing apparatus and specific steps
involved in the taking of samples;

10. Safety procedures related to each specific operation in the
standard operating procedures;

II. Procedures to prepare EHS equipment for maintenance and
inspection of maintenance work upon completion and prior to place
ment of equipment in EHS service;

12. Material safety data sheets or fact sheets for each EHS used
in the operation;

13. Logsheets and checklists where appropriate to the operation;
14. A statement as to the number of EHS operators required to

meet safety needs for each operation with requirements for shift
coverage; and

15. A requirement that an EHS operator be in attendance at the
EHS *[facility]* *site*. be able to acknowledge alarms and take
corrective action to prevent an accident at all times during EHS
handling use, manufacturing, storage, or generation except:

i. *[That the requirement that an EHS operator be in attendance
d]**D*uring chlorination of water using chlorine vapor out of a
supply vessel *[does not apply]**,· if the Department determines that
chlorine monitoring equipment is provided with alarms reporting to
a "'[station continuously attended by the registrant's employees who]*
·continuously attended station whose personnel· are trained to take
action to prevent an EHS accident and the online supply vessel
capacity is less than 2,100 pounds;

ii. *[That the requirement that an EHS operator be in attendance
on the site d]*·n·uring EHS storage requiring refrigeration, circula
tion, agitation or inert gas blanketing *[does not apply]*·,· if the
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Department determines that EHS monitoring equipment IS provided
with alarms reporting to a continuously attended station whose per
sonnel are trained to take action to prevent an accident, and a risk
assessment demonstrates that an EHS operator is not necessary on
site during the specified activity; or

iii. *[That the requirement that an EHS operator be in attendance
on site d]**D*uring storage not requiring refrigeration, circulation,
agitation or inert gas blanketing *[does not apply]**,* if the Depart
ment determines that EHS monitoring equipment *[contains]* *is
provided with* alarms reporting to a continuously attended station.

(d) Modifications to the standard operating procedures shall be
made in accordance with N.J.A.C. 7:31-2.11.

(e) Modifications to the standard operating procedures shall be
incorporated into the standard operating procedure prior to their
implementation.

(I) A current index of the EHS standard operating procedures with
corresponding latest dates of issue shalJ be maintained, filed and
distributed to the responsible manager.

7:31-3.6 Preventive maintenance program
(a) The preventive maintenance program shall be written, be kept

at the site and include all preventive maintenance program docu
ments. Requirements of the preventive maintenance program shall
include. but not be limited to, the following:

I. Identification of all EHS equipment to be included in the pre
ventive maintenance program;

2. A procedure insuring that only modifications approved and
authorized by the responsible manager are made and that com
munications are maintained between the maintenance, production,
safety and engineering departmen ts;

3. Schedules for internal and external inspections of EHS equip
ment at intervals necessary to prevent the failure of the equipment.
*Internal inspections may include radiography, ultrasonics and
acoustics emissions, or other methods, when these methods have proven
equal or superior to visual internal inspections when evaluating internal
integrity of piping and vessels.* Schedules for inspections shall be
based on equipment histories, suppliers recommendations, standards
of the industry as available or corrosion rates of the construction
materials;

4. Inspection or testing of all pressure safety devices in EHS service
at least as frequently as the frequency set forth in the criteria for
design and operation applicable to the particular EHS involved. In
the absence of frequencies in the criteria for design and operation,
inspections or tests shall be performed, at a minimum, annually;

5. Checks for proper operation of all safety instrumentation in
EHS service such as interlocks, pressure, temperature and flow
alarms and shut down devices at least as frequently as recommended
in the criteria for design and operation for the particular EHS in
volved. In the absence of frequencies in the criteria for design and
operation, checks for proper operation shall be performed annually
and after extended shutdowns, or more frequently as conditions
require:

6. Procedures for commissioning new or modified EHS equipment
and decommissioning existing EHS equipment;

7. Testing of standby emergency equipment such as power gener
ators, fire pumps and lighting as frequently as specified in the criteria
for design and operation. In the absence of frequencies in the criteria
for design and operation, testing shall be done weekly;

8. Training on codes and practices pertinent to the particular
extraordinarily hazardous substance including materials of construc
tion, material safety data sheets and EHS accident reports for em
ployees assigned to perform maintenance work on equipment in
extraordinarily hazardous substance service. This is in addition to
the standard maintenance training existing at the site;

9. Procedures to insure that work performed by outside contrac
tors will be done in accordance with the requirements of the prevent
ive maintenance program;

10. Use of permits and check lists for all EHS equipment entries,
lockouts, welding and burning operations.

II. Documentation and centralized filing at the site of all inspec
tion, maintenance and testing reports, and training information; and
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12. A system for maintaining accurate records of all inspections,
breakdowns, repairs and replacements of EHS equipment with the
means of data retrieval and analysis to perform equipment reliability
studies.

(b) A tabulation of EHS equipment inspected and tested versus
EHS equipment scheduled to be inspected and tested during the
previous calendar year shall be prepared by the registrant, filed at
the site and submitted to the responsible manager.

7:31-3.7 EHS operator training
(a) The training program for EHS operators shaJI be written and,

at if minimum, including the following:
I. A written job description which includes the duties and

responsibilities for each position and the education, experience and
training necessary to qualify for the position;

2. Procedures to determine whether an EHS operator has demon
strated the ability to carry out the duties and responsibilities of a
specific posi tion; and

3. Specified time periods of in-house training for each position
covering orientation, specific EHS training and on-the-job training,
trainee evaluation, final qualification and periodic refresher training.
A procedure shall be established for tracking the progress of each
EHS operator at regular intervals. In addition, the maximum period
of time for each training program shall be established within which
the EHS operator must achieve qualified status.

(b) The training which EHS operators will receive shall, at a mini
mum, include:

I. General orientation and initial training of new employees
beforeassignment to EHS equipment and EHS procedures which
shall include instruction on the general site rules and practices, safety
procedures and equipment, and emergency procedures;

2. Classroom training for newly assigned EHS operators on speci
fic EHS activities. This training shall cover the details of standard
operating procedures and safety training specific to an EHS including
a detailed review of the EHS material safety data sheets or fact sheets,
the safe handling practices for the EHS. the hazards of the operations
involving the EHS, and emergency procedures regarding fires, ex
plosions and leaks;

3. On-the-job training for newly assigned EHS operators at the
specific EHS facility shall include, but not be limited to, the follow
ing:

i. Equipment familiarization:
ii. Operating data collection and entry;
iii. Actual equipment startup and shutdown;
iv. Control and adjustment of operating conditions; and
v. The application of the standard operating procedure to actual

conditions; and
4. Refresher training at least once a year which shall present an

overview and updated information on the standard operating
procedures, EHS material safety data sheets, safe handling of the
EHS, EHS emergency procedures and review of EHS accident re
ports.

(c) The EHS operator's performance will be evaluated by a super
visor having operational and technical knowledge of the facility. The
evaluation will be based on both oral and written tests on the stan
dard operating procedures and a demonstration by the trainees of
their ability to perform the job. The employee must qualify within
the established maximum period established for training in each EHS
position.

(d) The training program shall specify the qualifications required
for the personnel responsible for training EHS operators.

(e) Documentation of aJi training, evaluations and qualifying ac
tivities for each employee shall be kept at the site.

(I) A tabulation of EHS operator training performed during the
previous year shall be prepared by the registrant, filed and submitted
to the responsible manager. The tabulation shall include identifi
cation of EHS operators trained, their job titles and facility desig
nation, subjects covered and training dates.

7:3 I-3.8 EHS accident investigation procedures
(a) There shall be written procedures for investigating all EHS

accidents which shall include the foJJowing;
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1. The identification by title or position of personnel responsible
for investigating the accident and reporting the findings of the EHS
accident investigation;

2. The schedule for initiating EHS accident investigations, key
milestones and projected completion dates;

3. The preparation of a written report on all EHS accidents;
4. The record keeping requirements including a requirement to

retain EHS accident reports for a minimum of six years;
5. The methods of implementing recommendations for risk reduc

tion resulting from analysis of EHS accident investigations including:
i. Procedures for management review of EHS accident reports;
ii. Decision procedures for implementing EHS accident investiga

tion recommendations;
iii. Procedures for establishing a timetable for implementing rec

ommendations for risk reduction:
iv. Procedures to ensure that recommendations are implemented

such as the use of status reports; and
v. Procedures for evaluating the need for employee retraining or

reassignment based on the record of employee errors; and
6. Review of EHS accident reports as part of the EHS operator

training refresher course and maintenance training course.
(b) All EHS accident reports shall be written and shall include,

at a minimum, the following:
1. The date, time, and location of the EHS accident;
2. The identity, amount and duration of the EHS release or poten

tial EHS release;
3. The equipment, materials, procedures or personnel involved;
4. A detailed description of the EHS accident in chronological

order providing all the facts related to the EHS accident;
5. The consequences of the EHS accident including the number

of evacuees, injured and fatalities, and the impact on the community;
6. An identification of basic and contributory causes, either direct

or indirect, of the EHS accident and a determination of whether *[it]*
*the EHS accident* was caused by *[either]* human error *a
procedural inadequacy* or equipment failure;

7. Recommended actions to be implemented to prevent a recur
rence which shall include the following, as appropriate:

i. Employee retraining and human error analysis where the acci
dent cause was determined to be due to human error; *[and]*

ii. Equipment redesign based on considerations of state of the art
or revisions of preventive maintenance procedures when the cause
of the EHS accident was determined to be due to equipment failure;
*and*

*iii. Revisions to standard operating procedures or training
procedures when the cause of the EHS accident was determined to be
due to following inappropriate operating or training procedures;*

8. Schedule for implementation of recommended actions; and
9. Signatures and position titles of the investigators.
(c) EHS accident investigation records shall include:
l. A separate file of all EHS accident reports for the Toxic

Catastrophe Prevention Act Program;
2. A monthly list updating the implementation status of all active

recommendations for corrective action;
3. An updated record of employee errors including a list of each

employee by EHS facility involved in an EHS accident caused by
human error: and

4. An end of year summary report which shall be prepared, filed
on site, distributed to the responsible manager, and shall consist of:

i. A list containing a brief description of each EHS accident;
ii. A categorization of EHS accidents as being caused by human

error *procedural inadequacies* or equipment failure;
iii. A schedule for implementation of corrective actions; and
iv. A statement of progress on corrective action to date.

7:31-3.9 Risk assessment program for specific pieces of EHS
equipment or operating alternatives

(a) A hazard analysis shall be conducted on each new EHS facility,
new operating alternative and modification.

(b) A hazard analysis shall be conducted on existing EHS facilities
at least once every *[three]* *four* years.
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(c) *[The procedure for a hazard analysis shall be a What If
Checklist, HAZOP, FMEA, or FTA]* *Each hazard analysis shall
be* performed in accordance with the following:

I. The hazard analysis shall be conducted either by a team trained
to perform the hazard analysis and comprised of members of the
registrant's staff, an outside qualified consulting firm chosen by the
registrant or by a combination thereof;

2. The hazard analysis team shall:
i. Identify *all EHS equipment potential* possible EHS releases,

the points of possible EHS releases, the corresponding approximate
quantity or rate of EHS release and corresponding cause of the EHS
release;

ii. Consider EHS equipment failure data and EHS accident reports
of the EHS facility that have been prepared since the last hazard
analysis in its identification of possible EHS releases;

iii. Determine the instances of *[possible]* *potential* EHS release
on which further study by risk assessment will be performed based
on the criteria set forth in (d) below:

iv. For the instances where the criteria in (d) below does not
require a risk assessment, conduct a state of the art technology search
from which it will recommend risk reduction measures; and

v. *[Recommend risk reduction measures as a result of any other
findings of the hazard analysis team;]* *Develop a risk reduction plan,
utilizing state of the art risk reduction measures for those scenarios
which pose an extraordinarily hazardous accident risk.*

3. The hazard analysis team shaH document its findings of possible
EHS releases, estimates of quantity or rate of EHS releases, findings
of the state of the art technology search and risk reduction rec
ommendations. Documentation of the recommended risk reduction
measures shall include an explanation of the onsite control, second
ary containment or other state of the art equipment or procedures
to be implemented with a schedule and the date of implementation.
When state of the art technology is not used, an explanation of its
exclusion shall be documented;

4. The team shall prepare a report of each hazard analysis per
formed on each existing EHS facility. The report shall:

i. Identify the EHS facility *and all EHS equipment* that is subject
to hazard analysis, the procedure followed and the names, positions
and affiliations of the persons who performed the hazard analysis:

ii. Identify the points of potential EHS release, and the potential
cause, rate and quantity of EHS release;

iii. Include the findings of the state of the art technology search;
iv. Identify the EHS accident risks, present the risk reduction plan

and the dates of implementation; and
v. Explain why an EHS accident risk is not addressed in the risk

reduction plan; and
5. The team shall prepare a report of the hazard analysis per

formed on each new EHS facility, new operating alternative or modi
fication. The report shall:

i. Identify the EHS facility *and all EHS equipment* that is subject
to hazard analysis, the procedure followed and the names, positions
and affiliations of the persons who performed the hazard analysis:

ii. Identify the points of potential EHS release, and the potential
cause, rate and quantity of EHS release;

iii. Include the findings of the state of the art technology searches;
iv. Identify the EHS accident risks. present the risk reduction

measures incorporated in the design; and
v. Explain why an EHS accident risk is not addressed by the risk

reduction measures.
(d) The registrant shall perform a risk assessment on:
I. EHS equipment or operating alternatives identified by a hazard

analysis as having a potential for EHS release in an amount within
one hour which is equal to or greater than five times the *[minimum
reportable]* *registration* quantity for the particular EHS listed in
Table I of N.J.A.C. 7:31-2.3; and

2. A modification identified by a hazard analysis as having an
increase in the potential for an EHS release in an amount which
within one hour will be equal to or greater than five times the
*[minimum reportable]* *registration* quantity established for that
EHS listed in Table I of N.J .A.C. 7:31-2.3 or will be twice the
potential release that existed before the modification, whichever is
smaller.
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(e) The registrant shall maintain at the site a written statement
designating the site's procedures for risk assessment which will in
clude the records and documentation used in risk assessment.

(f) The risk assessment shall include, but not be limited to:
1. An estimate of potential EHS release quantity;
2. A dispersion analysis;
3. A consequence analysis involving surrounding populations;
4. An estimate of the probability of EHS release occurrence or the

assumption that the probability of the EHS release occurrence is 100
percen t: *and*

5. An evaluation of state of the art, including alternate processes,
procedures or equipment which would reduce probability or conse
quences of an EHS release or control the discharge of an EHS within
the facility. The evaluation of the alternatives shall be based on
estimates of their respective EHS release quantity and probability of
occurrence along with corresponding dispersion and consequence
analyses that should be precise enough to arrive at a selection de
cision*[; and]**. *

*[6. Preparation of a risk reduction plan including the recommen
dations for remedial actions and a schedule for their implementation
in each instance.]*

(g) *Based on the findings in (f) above, the registrant shall develop
a risk reduction plan utilizing state of the art risk reduction measures
which will reduce the probability or consequence of the release and a
schedule for its implementation in each instance.* The registrant shall
document all estimates and analysis performed as part of the risk
assessmen 1.

(h) The registrant shall prepare a report of the risk assessment for
each new EHS facility or modification. The report shall:

I. Identify the facility that is the subject of the risk assessment and
the name, position and affiliation of persons who performed it;

2. Present the EHS accident risks identified, the features in
corporated in the constructed facility that reflect current state of the
art and the lowered possible risk commensurate with the neighboring
environment:

3. Evaluate each incorporated feature of the risk reduction plan;
and

4. Explain why an EHS accident risk is not addressed in the risk
reduction plan.

(i) The registrant shall prepare a report of the risk assessment of
each existing EHS facility which shall be kept at the site.

1. The report shall:
i. Identify the EHS facility whose equipment or procedure is the

subject of the risk assessment and the name. position and affiliation
of the persons who performed it;

ii. Present the EHS accident risks identified, the recommended risk
reduction plan that reflects consideration of state of the art and the
lowered possible risk commensurate with the environment of the site,
a proposed schedule of implementation, a summary of the evaluation
of each recommended item of the risk reduction plan; and

iii. Explain why an EHS accident risk is not addressed in the risk
reduction plan.

(j) Each report of hazard analysis and report of risk assessment
shall be submitted to the responsible manager.

(k) The responsible manager shall implement the risk reduction
plan.

7:31-3.10 Emergency response program
*[(a) Each registrant shall have an emergency response committee

consisting of representatives from management, production super
vision, safety and emergency services, environmental and industrial
hygiene services, plant maintenance and public relations. This com
mittee shall develop and implement the emergency response program
prepared in accordance with (b) below. The program shall include
an emergency response plan prepared in accordance with (c) below:]*

*[(b)]**(a)* Each registrant shall *[have]* *develop and imple
ment* a written emergency response program which shall include, at
a minimum, requirements and procedures for:

I. Distribution of copies of the emergency response plan:
2. Procurement and distribution of plot plans and maps of the

surrounding community;
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3. Preparation and distribution of EHS material safety data sheets
or fact sheets *[and process flow diagrams]*:

4. Determining the need for and arrangement of equipment
capable of sensing the imminence or existence of an EHS release and
of a continuously attended station where such equipment would be
monitored;

5. Determining the need for and distribution of two way radio
equipment;

6. Determining the need for and location of emergency lighting
equipment;

7. Recording the sequence of events for each incident for which
the emergency response plan is implemented and the emergency
response drill involving the emergency response team by using log
books or tape recorders;

8. Determining the quantity needed and distribution of:
i. Self contained breathing apparatus;
ii. Fire fighting equipment;
iii. Portable EHS gas monitors and detectors, including calibration

and maintenance schedules;
iv. Emergency medical supplies; and
v. Protective clothing;
9. Emergency response training for all site employees including

schedules for initial and annual refresher training in:
i. Alarm identification and response;
ii. Response to EHS release;
iii. Use of emergency response protective equipment; and
iv. Evacuation procedures;
10. Emergency response training for the site's emergency response

team including a schedule for initial and annual refresher training
in:

i. Alarm identification and response;
ii. Response to EHS release;
iii. Use of emergency protective equipment;
iv. Rescue procedures;
v. Evacuation procedures;
vi. Medical assistance;
vii. Action plans for dealing with specific scenarios; and
viii. Specifically assigned emergency response duties;
11. Emergency response drills including, but not limited to;
i. A schedule with a minimum of two drills per year; and
ii. The establishment of preplanned EHS release criteria for the

drill;
12. A written assessment of the emergency response plan after each

implementation or emergency response drill, including, but not lim
ited to:

i. The adequacy of the emergency response plan;
ii. The implementation of the emergency response plan;
iii. The performance of the site personnel and the site emergency

response team;
iv. The adequacy of treatment of exposed personnel at the site and

at offsi te facili ties;
v. The adequacy of onsite and offsite emergency response com

munication systems; and
vi. The adequacy of emergency power and lighting systems;
13. The installation, *[within 180 days of the operative date of this

chapter]* *by January 17, 1989*, of a*[n onsite]* meteorological
station *owned by the registrant* capable of providing, at a minimum,
a continuous record of wind speed and direction *for the site*;

14. The procurement, within 180 days of the operative date of this
chapter, of onsite hand held or mobile EHS detection equipment
where commercially available; and

15. The establishment of a program to coordinate the site's emerg
ency response plan with the emergency response plan of the local
emergency planning committee.

*[(c)]**(b)* Each registrant shall have a written emergency
response plan that includes, but is not limited to, the following:

I. A description and location of the extraordinarily hazardous
substances at the site;

2. A list, updated every six months. of the emergency response
equipment and supplies and their location at the site;

3. The names and titles of the site emergency coordinator and
alternates selected by the registrant, who shall be responsible for
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emergency response coordination with State and local agencies on
a 24 hour basis;

4. An organization chart showing key site individuals making up
the site's emergency response team with their titles, emergency pos
itions and primary and backup telephone numbers;

5. An organization chart showing offsite contract or mutual aid
responders to an emergency at the site identifying their emergency
roles, the respective organization, telephone numbers, the expected
time it will take each responder to arrive at the site after notification
and the *[name and title]* *job title* of the site person to whom each
shall report;

6. An organization chart showing governmental responders to an
emergency at the site, identifying their emergency roles, the respective
organization and the *[name and]* *job* title of the site person to
whom each shall report;

7. A description of the site's emergency notification system which
shall include the following requirements for reporting an emergency:

i. Designation of emergency operators, on a 24 hour basis, at the
site or central control station. by *[name and]* *job* title to be
notified in case of an EHS release or imminent EHS release at the
site, and the internal procedures to be followed in making that
notifica tion; .

ii. Immediate notification of the Department's emergency com
munications center at 609-292-7172 by the emergency operator of an
EHS release or imminent EHS release at the site. The notification
shaH include the following information:

(I) Name and address of site where the EHS release will or has
occurred;

(2) Name, position, and telephone number of caller:
(3) The time of, or anticipated time, of EHS release and the pro

jected duration;
(4) The chemical name of the EHS released;
(5) The actual quantity or, if not known, the estimated quantity

and whether it will have an off-site impact; and
(6) Weather conditions, including wind direction and speed and

expected off-site effects, if any;
iii. In addition to the information required by (c)7ii above, the

emergency operator shall state that the notification is:
(I) An ALERT which means an EHS release is imminent and will

probably occur;
(2) A SITE EMERGENCY which means an EHS release has

occurred which will probably not have an off-site impact; or
(3) A GENERAL EMERGENCY which means an EHS release

has occurred which will probably have an off-site impact; and
iv. The site emergency coordinator shall place a second call to the

Department within 15 minutes of the first notification and provide
the Department's emergency communications center with an update
which shall include the following information:

(1) Name and address of site where the EHS release will or has
occurred;

(2) Name, position and telephone number of caller;
(3) Location of the point of EHS release, a description of the

source, cause and type of EHS release, quantity and concentration
of the EHS released, and whether the EHS release is of a continuing
nature;

(4) Measures taken to terminate the EHS release or to mitigate
its effect, and the effectiveness of such measures; and

(5) Update on weather conditions;
8. A description of the onsite hand held or mobile EHS monitoring

equipment including the procedures for their use during an emerg
ency;

9. A description of potential EHS accidents which would have
offsite impacts, and the specific procedures to be followed by the
response team to mi tiga te the effects of the accident;

10. Procedures for timely and appropriate notification of and co
ordination with the emergency coordinator for local emergency plan
ning committee;

II. Procedures for treatment of exposed personnel including first
aid at the site and medical treatment at offsite medical facilities;

12. A detailed plan of evacuation of on site personnel, including
but not limited to, the following:
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i. On site notification procedure capable of identifying areas to be
evacuated;

ii. Map exhibits of primary and alternate routes of evacuation;
iii. Designation of primary and alternate assembly areas after

evacuation; and
iv. Provisions for *[sufficient transport vehicles]* *moving person

nel to designated assembly areas*; and
13. A detailed plan for reentry and site recovery including, but not

limited to, procedures and equipment for the safe cleanup and decon
tamination of the site and removal of waste materials.

7:31-3.11 Audit requirements for risk management programs
(a) The registrant shall conduct an annual audit of its risk manage

ment program for each site to insure that all elements of the program
are being planned, scheduled, updated and executed in compliance
with the Act, this chapter and the approved risk management pro
gram;

(b) The registrant shaH prepare written requirements for auditing
which shall include, at a minimum:

I. Audit scope and procedures including:
i. Completion of risk management program checklist established

in N.J.A.C. 7:31-3.14;
ii. A list of deficiencies found in completing the check list;
iii. Recommendations for remedial actions;
iv. Submission of audit report to the responsible manager; and
v. Requirements for review and implementation of remedial ac-

tions, including schedule, by the facility; and
2. The audit team shaH be employees of the registrant or an inde

pendent consultant. Only a minority of the members of the audit
team may be involved in the day-to-day operation or management
of the EHS facility being audited.

7:31-3.12 Summary risk management program statement
(a) The summary risk management program statement shall con

tain:
1. An RMP description which describes *in brief* each of the eight

program elements of the risk management program defined in
N .J.A.C. 7:31-3.3(a)*[. which demonstrates how each program ele
ment of the registrant's RMP meets the requirements of N.J.A.C.
7:31-3.4 through 3.11. The description of each program element shall
include the registrant's policies, standards and procedures for that
program element and the persons or positions responsible for ensur
ing their implementation.]* The description of any program element
may reference other submittals included in the summary risk manage
ment program statement which are applicable to the particular ele
ment.

2. The reports of *[all]* *the most recent* safety reviews of design
of new and existing EHS equipment for each EHS facility meeting
the requirements ofN.J.A.C. 7:31-3.4 conducted on each EHS facility
during the previous two years.

3. *[ Reports of all]**The report of the most recent* hazard
'[analyses]* *analysis' and risk assessment*[s]* meeting the require
ments of N.J.A.C. 7:31-3.9 performed on each existing EHS facility
within the past four years; *and*

*[4. A copy of the site's emergency response plan prepared in
accordance with N.J.A.C. 7:31-3.IO(c);

5. A catalog listing the documents required by N.J.A.C.
7:31-3.3(c), (d) and (e), and their location at the site; and]*

*[6.J**4.* A completed risk management program checklist for
the site prepared in accordance with N.J.A.C. 7:31-3.14.

7:31-3.13 Annual reports
(a) The annual report shall contain:
I. An update of the RMP description prepared in conformance

with N.J .A.C. 7:31-3.12(a)l showing by additions or deletions any
revisions to the risk management program;

2. A complete update of Section D of the registration form:
3. A risk management program checklist for the site, prepared in

accordance with N.J .A.C. 7:31-3.14, and completed during the
previous *[ 12]* *3* months;

4. A list of all safety reviews conducted in accordance with
N.J.A.C. 7:31-3.4 during the previous 12 months;
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5. Reports of hazard analyses and risk assessments required by
N .J.A.C. 7:31-3.9(b), conducted during the previous 12 months which
have not been previously submitted to the Department;

6. A list of all hazard analyses required by N.J.A.C. 7:31-3.9(a)
conducted during the previous 12 months, the report of which has
not been previously submitted to the Department;

7. A copy of the changes to the site's emergency response plan
implemented during the previous 12 months;

8. A copy of the end of year summary report regarding EHS
accidents required by N.J.A.C. 7:31-3.8(c)4; and

9. Updated catalogs or updated pages for the catalogs prepared
pursuant to N.J.A.C. 7:31-3.3(c), (d) and (e).

7:31-3.14 Risk management program checklist
(a) Each registrant shall answer the questions on the Risk Manage

ment Program Checklist, DEQ-092, as set forth in Appendix I and
made a part of these rules. The Risk Management Program Checklist
shall be submitted:

I. As part of the registrant's initial submittal of its risk manage
ment program as required by N.J .A.C. 7:31-3.12; and

2. As part of the registrant's annual report required by N.J.A.C.
7:31-3.13.

(b) The questions shall be answered in the affirmative or the
negative, and when the answer is negative the registrant shall provide
an explanation using separate pages, if necessary.

SUBCHAPTER 4. WORK PLAN REQUIREMENTS

7:31-4.1 Scope and applicability
(a) This subchapter establishes the Department's minimum re

quirements for an extraordinarily hazardous substance risk reduction
work plan.

(b) All work plans developed by the Department in conjunction
with the registrant shall meet the minimum requirements of this
subchapter.

7:31-4.2 Purpose
This subchapter is promulgated for the purpose of reducing the

risk of catastrophic releases of extraordinarily hazardous substances
by establishing the minimum requirements for an extraordinarily
hazardous substance risk reduction work plan.

7:31-4.3 Extraordinarily Hazardous Substance Risk Reduction
Work Plan

(a) Each work plan shall consist of the site data required by
N.J.A.C. 7:31-4.4 and the detailed scope of work necessary to per
form an extraordinarily hazardous substance accident risk
assessment. The EHSARA will result in a recommended risk reduc
tion plan that will include *[the]* *any* deficiencies that when cor
rected will result in a risk management program;

(b) Each registrant's work plan shall at a minimum address each
of the following:

l. Site data;
2. Scope of work with implementation schedule; and
3. Report of EHSARA including identification of findings, rec

ommended risk reduction plan and implementation schedule.

7:31-4.4 Site data
The Registrant shall submit to the Department the EHS facility

documents and lists of site documents set forth in N.J.A.C. 7:31-4.7.

7:31-4.5 Generic scope of work
(a) The scope of work in the work plan for each registrant required

to have an EHSARA performed by a consultant or the Department
shall include the following:

I. A general description of how the registrant uses EHSs at the
site;

2. A requirement for the verification of the quantities and methods
of handling all EHSs at the site against the registration submitted
by the registrant;

3. A requirement for the following reviews and, where necessary,
the completion or creation of the documents necessary to perform
the reviews:
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i. A process chemistry review to define all the possible chemical
reactions involving EHSs at the site; and

ii. A review of EHS process flow diagrams, piping and instrument
diagrams including those of process, utility or service units at the
site that are interactive with the EHS piping and instrument dia
grams, electrical one-line diagrams and site and plot plans for:

(I) Completeness as defined in N.J.A.C. 7:31-1.5 for each docu-
ment referred to in (a)3ii above;

(2) Legibility;
(3) Uniformity of symbols;
(4) Drawing title; and
(5) Revision number and date;
4. A requirement for a safety review which shall meet the require

ments of N.J .A.C. 7:31-3.4(b) and (d). In addition, the safety review
shall include at a minimum the following:

i. Annotation or preparation of process flow diagrams, piping and
instrument diagrams, electrical one-line diagrams and electrical area
classification drawings as necessary to reflect actual conditions. The
annotation of the piping and instrument diagrams shall be limited
to EHS equipment, run and size of piping, location and function of
instruments and location, function and size of valves;

ii. Completion or creation of the standard operating procedures
necessary to comply with the requirements of N.J .A.C. 7:31-3.5;

iii. A site plan review to determine at a minimum the following:
(I) Conformance of location of the EHS equipment with the

criteria for design and operation relative to parameters of flammabili
ty, reactivity and toxicity;

(2) Accessibility for operations, maintenance and emergency
response including corridors, roadways and walkways; and

(3) The measures and precautions designed for the purpose of
protecting the EHS facility from external forces and events and for
the purpose of controlling EHS releases within the site;

iv. An electrical area classification review to determine con
formance with the most current edition of the National Electrical
Code, ANSI/NFPA 70-1987;

v. A review of fire water and sewer system drawings to determine
if these systems as built conform with current design practices;

vi. A mechanical design review comparing the specifications of
installed EHS equipment and instrumentation against current state
of the art and criteria for design and operation including but not
limited to:

(I) Pressu re and tempera ture ra tings;
(2) Materials of construction;
(3) Corrosion allowance;
(4) Safety relief devices;
(5) Leak tightness and pressure testing; and
(6) Potential points of EHS releases due to failure of EHS equip

ment, such as, seal systems, packings, sight glasses, expansion joints
and rotameters;

vii. A review and detailed analysis of any EHS accidents that
occurred in the past six years for the purpose of identifying problem
areas;

viii. A determination of the nature and age of EHS equipment and
an examination of their physical integrity by visual inspection for
evidence of deterioration or distortion by processes such as corrosion,
erosion, vibration and fluid leaks; and

ix. An examination of the EHS facility for evidence of inadequate
equipment and piping supports;

5. A requirement for a hazard analysis meeting the requirements
of N.J.A.C. 7:31-3.9 on each EHS facility using the method of
analysis specified in the work plan by the Department. The hazard
analysis will determine, at a minimum, the circumstances that would
have to occur in order for there to be an EHS release;

6. A requirement for risk assessments meeting the requirements
of N.J.A.C. 7:31-3.9 on specific pieces of EHS equipment or operat
ing procedures identified by the hazard analysis as having the poten
tial to have an EHS release at least five times the *[reportable]*
*registration* quantity for that particular EHS established in Table
I of N.J .A.C. 7:31-2.3;

7. A requirement for a review of the registrant's preventive main
tenance program by inspection of internal documents, cor-
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respondence and standard forms and by interviews with the regis
trant's staff, and identification of those activities necessary to achieve
compliance with N.J.A.C. 7:31-3.6;

8. A requirement for review of the registrant's operator training
program by inspection of internal documents, correspondence and
standard forms and by interviews with the registrant's staff, and
identification of those activities necessary to achieve compliance with
N.J.A.C. 7:31-3.7;

9. A requirement for review of the registrant's EHS accident in
vestigation procedures by inspection of internal documents, cor
respondence and standard forms and by interviews with the regis
trant's staff and identification of those activities necessary to achieve
compliance with N.J.A.C. 7:31-3.8;

10. A requirement for review of the registrant's emergency
response program by inspection of internal documents, cor
respondence and standard forms and by interviews with the regis
trant's staff and identification of those activities necessary to achieve
compliance with N.J.A.C. 7:31-3.10;

II. A requirement for review of the registrant's audit program by
comparing the registrant's internal documents, correspondence and
standard forms with the risk management program checklist required
by N.J.A.C.7:31-3.11; and

12. A requirement for preparation and submittal of progress re
ports to the Department detailing the status of implementation of
the scope of work at intervals to be established by the Department
and included in the work plan.

7:31-4.6 EHSARA report
(a) The consultant or the Department shall, upon completion of

the requirements of the scope of work, prepare an EHSA RA report.
(b) The EHSARA report shall contain, but not be limited to, the

following:
1. The findings of the verification required by N.J.A.C.

7:31-4.5(a)2;
2. The findings of the review required by N.J .A.C. 7:31-4.5(a)3;
3. The findings of the safety reviews required by N.J.A.C.

7:31-4.5(a)4 including any deficiencies that are identified by the re
views performed pursuant to N.J.A.C. 7:31-4.5(a)4iii through ix;

4. The reports of the hazard analyses and risk assessments required
by N.J.A.C. 7:31-4.5(a)5 and 6;

5. The findings of the reviews required by N.J.A.C. 7:31-4.5(a)7
through II; and

6. The recommended risk reduction plan including the listing of
all of the deficiencies identified in (b) I through 5 above, the remedial
actions recommended to correct the deficiencies and the schedule for
implementation.

(c) The report required by (a) above shall be submitted to the
Department and the registrant at the same time.

7:31-4.7 Site documentation
(a) The following lists of site documents, if existing, shall be sub

mitted by the registrant prior to the registrant's meeting with the
Department to establish the work plan. Lists of documents shall be
grouped by operating or utility unit or area at the EHS facility giving
their document number, name, the EHS involved, most recent re
vision number and date, file location at the site, and code of sheet
size according to ANSI YI4.1-1980 (A. B, C, D, or E) or Deutsche
Institut Fuer Normung (DIN) 823-1965 (A4, A3, A2, AI, or AO):

I. Equipment list;
2. Instrument list;
3. Pipe line list;
4. List of process flow diagrams;
5. List of process chemistry documents;
6. List of piping and instrument diagrams;
7. List of site plans and topographic maps;
8. List of equipment specifications or fabrication drawings;
9. List of piping material specifications;
10. List of instrument specifications;
II. List of trip and interlock logic sheets;
12. List of electrical one-line diagrams;
13. List of electrical area classification drawings:
14. List of fire water system diagrams:
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15. List of sewer system diagrams:
16. List of criteria for design and operation used at the facility;
17. List of hazard analysis reports:
18. List of emergency response program documents:
19. List of equipment testing schedules:
20. List of preventive maintenance procedure documents;
21. List of standard operating procedures;
22. List of descriptions of relief and control systems and secondary

containments;
23. List of audit procedures documents;
24. List of equipment and instrumentation maintenance records

including the data necessary for reliability studies;
25. List of operator training procedures:
26. List of EHS accident investigation procedures: and
27. List of safety procedures.

SUBCHAPTER 5. (RESERVED)

·SUBCHAPTER 6. CIVIL ADMINISTRATIVE PENALTIES
AND REQUESTS FOR ADJUDICATORY
HEARINGS

7:31-6.1 Authority and purpose
(a) This subchapter shall govern the Department's assessment of civil

administrative penalties for violations of the Toxic Catastrophe Prevent
ion Act, N.J.S.A. 13:1K-19 et seq., including violations of any rule,
consent agreement or administrative order issued pursuant to the Toxic
Catastrophe Prevention Act. This subchapter shall also govern the
procedures for requesting an adjudicatory hearing on a notice of civil
administrative penalty assessment or an administrative order or a writ
ten notice from the Department withholding approval of a new EHS
facility or rejecting a modification.

(b) Neither the assessment of a civil administrative penalty nor the
payment of any such civil administrative penalty shall be deemed to
affect the availability of any other enforcement provision provided for
by N.J.S.A. 13:1K-30 or any other statute, in connection with the
violation for which the assessment is levied.

7:31-6.2 Procedures for assessment of civil administrative penalties
(a) To assess a civil administrative penalty under the Toxic

Catastrophe Prevention Act, the Department shall notify the violator
by certified mail (return receipt requested) or by personal service. This
Notice of Civil Administrative Penalty Assessment shall:

1. Identify the section ofthe Act, rule, consent agreement or adminis
trative order violated;

2. Concisely state the facts which constitute the violation;
3. Specify the amount of the civil administrative penalty to be im

posed; and
4. Advise the violator of the right to request an adjudicatory hearing

pursuant to the procedures in N.J.A.C. 7:31-6.3.
(b) Payment of the civil administrative penalty is due upon receipt

by the violator of the Department's final order in a contested case or
when a notice of civil administrative penalty assessment otherwise be
comes a final order, as follows:

1. If no hearing is requested pursuant to N.J.A.C. 7:31-6.3, the
notice of civil administrative penalty assessment becomes a final order
on the 21st day following receipt of the notice of civil administrative
penalty assessment by the violator; or

2. If the Department denies the hearing request, a notice of civil
administrative penalty assessment becomes a final order upon the viol
ator's receipt, by certified mail or personal service, of notice of such
denial.

7:31-6.3 Procedures to request an adjudicatory hearing to contest an
administrative order and/or a notice of civil administrative
penalty assessment, and procedures for conducting
adjudicatory hearings

(a) Within 20 calendar days from receipt of an administrative order
and/or a notice of civil administrative penalty assessment issued
pursuant to the Toxic Catastrophe Prevention Act, the violator may
request an adjudicatory hearing to contest such administrative order
and/or penalty assessment by submitting a written request to the De-
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partment which shall include the following information except as
provided in (b) below:

1. The name, address, and telephone number of the violator, and its
authorized representative, if any;

2. The Department's identification number for the EHS facility as
specified in section A of the registrant's registration form (if appli
cable);

3. The violator's defenses to each of the findings of fact stated in
short and plain terms;

4. An admission or denial of each of the findings of fact. If the
violator is without knowledge or information sufficient to form a belief
as to the truth of a finding, the violator shall so state and this shall
have the effect of a denial. A denial shall fairly meet the substance of
the findings denied. When the violator intends in good faith to deny
only a part of a qualification or a finding, the violator shall specify
so much of it as is true and material and deny only the remainder. The
violator may not generally deny all of the findings but shall make all
denials as specific denials of designated findings. For each finding the
violator denies, the violator shall allege the fact or facts as the violator
believes it or them to be;

5. Information supporting the request and cbpies of other written
documents relied upon to support the request;

6. An estimate of the time required for the hearing (in days and/or
hours); and

7. A request, if necessary, for a barrier-free hearing location for
disabled persons.

(b) Within 20 calendar days from receipt of an administrative order
issued by the Department pursuant to N.J.A.C. 7:31-2.6(i) or N.J.A.C.
7:31-2.9(k), or of a written notice from the Department withholding
approval of a new EHS facility or rejecting a modification, issued
pursuant to the Toxic Catastrophe Prevention Act, the registrant may
request an adjudicatory hearing to contest such action by submitting
a written request to the Department which shall include the following
information:

1. The name, address, and telephone number of the registrant, and
its authorized representative, if any;

2. The Department's identification number for the EHS facility as
specified in section A of the registrant's registration form;

3. The registrant's factual position on each question alleged to be
at issue, its relevance to the Department's decision, specific reference
to contested conditions as well as suggested revised or alternative con
ditions;

4. Information supporting the registrant's factual position and
proposed conditions and copies of other written documents relied upon
to support the request for a hearing;

5. An estimate of the time required for the hearing (in days and/or
hours); and

6. A request, if necessary, for a barrier-free hearing location for
disabled persons.

(c) A hearing request not received within 20 days after receipt by
the registrant or violator of the notice of a civil administrative penalty
assessment and/or the administrative order and/or a written notifica
tion from the Department withholding approval of a new EHS facility
or rejecting a modification being challenged, shall be denied by the
Department.

(d) During the pendency of the review and hearing on an adminis
trative order issued pursuant to N.J.A.C. 7:31-2.9, the timetable for
compliance with those conditions being appealed in the order shall be
suspended.

(e) If the violator fails to include all the information required by (a)
or (b) above, the Department may deny the hearing request.

(f) If it grants the request for a hearing, the Department shall file
the request for a hearing with the Office of Administrative Law. The
hearing shall be held before an administrative law judge and in ac
cordance with the Administrative Procedure Act, N.J.S.A. 52:14B-l et
seq., and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

7:31-6.4 Civil administrative penalty determination
(a) The Department may assess a civil administrative penalty

pursuant to this section of not more than $10,000 for the first offense,
not more than $20,000 for the second offense, and up to $50,000 for
the third and each subsequent offense for each violation of the Toxic
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Catastrophe Prevention Act and for violations of any rule, consent
agreement or administrative order issued pursuant thereto.

(b) Each violation of the Toxic Catastrophe Prevention Act or any
rule, consent agreement or administrative order issued pursuant thereto,
shall constitute an additional, separate and distinct offense.

(c) If the violation is of a continuing nature, each day during which
it continues constitutes an additional, separate and distinct offense.

(d) The Department shall determine the amount of the civil adminis
trative penalty for violations of the Toxic Catastrophe Prevention Act
and rule, consent agreement and administrative order issued pursuant
thereto on the basis of the category of offense and the frequency of
the violation as follows:

TABLE II

Penalty in li.5. Dollars
By Offense Category

Firsl Second Third
Categories of Offense Offense Offense Offense

A. Failure to register a new or existing EHS
facility as set by the total hazard units at
the facilil~:

I. Less than 10 hazard units $ 2,000 $ 4,000 $25,000
2. 10 through 49 hazard units 5,000 10,000 25,000
3. 50 and more hazard units 10,000 20,000 50,000

B. Failure to pay annual fee: 25 percent 50 percenl 75 percent
of fee up of fee up of fee up
to 10,000 to 20,000 to 50,000

C. Failure to submit summary risk manage-
ment program statement on time: 2,000 5,000 10.000

D. Failure to execute contract with consultant
within 45 days of receipt of notilication: 5,000 10,000 25,000

E. Failure to initiate an EHSARA according to
Ihe schedule in the work plan: 5,000 10,000 25,000

F. EHSARA not performed according to the
schedule in the work plan: 2,000 5,000 10,000

G. Failure to implement a risk reduction plan: 10,000 20,000 50,000
H. Failure to comply with the requirements of up to up to up to

an appro\ed RMP, each requirement: 5,000 10,000 20,000
I. Failure to comply with conditions of a up to up to up 10

consenl agreement or administrati.e order, 5,000 10,000 20,000
each condition:

J. Failure 10 pro\ide information requested by
the Department: 2,000 5,000 10,000

K. Failure to grant access to Department em-
ployees or agents for inspections: 5,000 10,000 25,000

L. Failure to pro.ide information or granl ac-
cess to Department employees or agents dur-
ing an emergency condition: 10,000 20,000 50,000

M. Falsification of information submitted to the
Department: 10,000 20,000 50,000

". Failure to submit an annual report: 5,000 10,000 25,000
O. Construction of a new EHS facilily without

Departmental appro.al, when required: 10,000 20,000 50,000
P. Startup of a new EHS facility without an

appro.ed risk management program: 10,000 20,000 50,000
Q. For a site with an appro.ed RMP, placing

a new EHS facility into senice or placing
an existing facility in different EHS senice
without Departmental appro.al: 5,000 10,000 25,000

(e) The civil administrative penalty for each offense set forth in (d)
above subsequent to the third offense shall be $50,000 per offense;

(f) If no subsequent offense occurs within a three year period of an
offense, the next penalty will be assessed at the level of the last offense.·
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APPENDIX I
NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION

Division of Environmental Quality
CN 027, Trenton, N.J. 08625

"TOXIC CATASTROPHE PREVENTION ACT"
RISK MANAGEMENT PROGRAM CHECKLIST

RISK MANAGEMENT CHECKLIST
Questions shall be answered in the affirmative or the negative, and when
the answer is negative the registrant shall provide an explanation. Use
separate pages.

DOCUMENTATION
The following are the questions on support-
ing documentation (see N.J.A.C. 7:31-3.3): Yes No Comments

No. Slreel

SIC Code Plant I.D. No. _

Facility Location _

Registrant's Mailing Address _

[s the following updated engineering and
maintenance documentation maintained
at the site and available for inspection by
the Department:

i. Topographic maps?
ii. Site plan?
iii. EHS equipment specifications in

cluding instrument and piping
specifications?

iv. National Electrical Code area
classification diagrams for the
*[site)" *EHS facility and adjoining
areas*?

v. *[EHS eJ**E*lectrical one-line dia
grams?

vi. Fire water system piping diagrams
for the site?

vii. Sewer system piping diagrams for
the site?

viii. List of criteria for design and oper
ation used at the site?

ix. Preventive maintenance program,
procedures and records covering
EHS equipment?

x. Annual tabulations of EHS equip
ment inspected and tested versus
scheduled?

3.

I. Is the following updated documentation
including appropriate revision dates cov
ering process information maintained at
the site and available for inspection by
the Department:

i. Process chemistry and process de
sign criteria?

ii. Facility inventory of each ex
traordinarily hazardous substance?

iii. Reports of hazards analyses, risk
assessments, safety revies and
audits performed during the pre
vious five years?

iv. Accident investigation reports cov
ering accidents at EHS facilities for
the past five years?

v. Process flow and piping instrumen
tation diagrams, with appropriate
da tes indicated?

vi. Standard operating procedures?
vii. Site wide safety procedures?

viii. Site wide emergency response plan?

2. Is the following updated EHS operator
training documentation maintained at
the site and available for inspection by
the Department:

i. Job classifications and job descrip
tions for EHS operators?

ii. Description of the EHS operator
training program and its records?

iii. Annual tabulation of EHS operator
training conducted?Zip

Zip

Zip

Street

Block No.

APEDS # _
PWS # _

Telephone No. (__ l *

Telephone No. (__ l__J*

State

Slale Zip

Slole

State

Street

No.

COWlly

No.

County

No.

Lot No.

N.J. Employer ID # _
NJPDES # _
Facility Location _

CERTIFICATIONS
Highest Ranking Official on Site:
I certify under penalty of law that the information provided in this
document is true, accurate and complete. [ am aware that there are
significant civil and criminal penalties for submitting false, inaccurate or
incomplete information, including fines and/or imprisonment.

Signature Date _

Name (Print) Title _

Principal Executive Officer, General Partner or Proprietor, Ranking
Elected Official:
I certify under penalty of law that [ have personally examined and am
familiar with the information submitted in this document and all attached
documents, and that based on my inquiry of those individuals immedi
ately responsible for obtaining the information, I believe that the sub
mitted information is true, accurate and complete. [ am aware that there
are significant civil and criminal penalties for submitting false infor
mation, including the possibility of fine and/or imprisonment.

Signature Date _

Name (Print) Title _

Check One: 0 Initial Submittal

o Annual Submittal-Covering Period
from to _

Cily

Clly

Name of Responsible Manager _

Title _

Facility Mailing
Address _

Name of Responsible Manager _

Title _

*Legal Name of Registrant _

Facility Name (Full Business Name) _

Nature of Business _

City

*[Facility Name (Full Business Name) _

Nature of Business _

City
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I.

2.

STANDARD OPERATING PROCEDURES
The following are the questions on Standard
Operating Procedures (see NJ.A.C. 7:31-3.5):

one-line diagrams reflect actual
conditions with respect to EHS
equipment, runs and sizes of pipe,
location and function of instru
ments; and location, function and
size of valves?

ii. An inspection of the facility or re
view of up-to-date inspection re
cords to determine if safety relief
devices and emergency systems such
as deluges, interlocks, controls,
back-up systems and alarms are
functioning as designed?

iii. A review to determine if actual op
erating conditions of flow, temper
a ture and pressure, process chem
istry and raw material feeds and
specifications are within the limits
of the current design criteria of indi
vidual equipment items?

iv. Inspections and interviews of EHS
facility personnel to determine if
standard operating procedures re
flect actual conditions?

Have the deviations of procedure or EHS
equipment found by each safety review
been documented?

Have deviations found as a result of the
visual inspections or reviews specified in
2i, iii and iv above been immediately dis
continued?

Have the safety systems found to be in
operable during the inspection specified
in 2ii above been immediately returned to
operational status?

Has a report of the results of each safety
review of an existing EHS facility been
prepared?

i. Does each report identify the exist
ing EHS facility, the equipment
items and procedures reviewed, the
drawings and documents, and the
name, position and affiliation of the
persons who performed the review?

ii. Has each report been distributed to
the responsible manager?

iii. Does each report identify the devia
tions found and corresponding ac
tions taken as the result of a safety
review?

I.

5.

3.

2.

3.

4.

Are the standard operating procedures
written in plain English?

Are there versions of each of the stan
dard operating procedures written in the
language of fluency of EHS operators
not fluent in English?

Is each standard operating procedure
readily available to EHS operators?

4. Does each standard operating procedure
include:

i. Simplified process flow sheets and
a process description defining the
operation and showing flows,
tempera tures and pressures?

ii. Procedures and conditions for nor
mal operations?

6.

Are all new EHS facilities or modi
fications designed, installed and operated
in accordance with the state of the art
and criteria for design and operation?

Have the state of the art and criteria for
design and operation been identified for
each new EHS facility and modification,
and have they been compared with the
following information describing the
EHS equipment and operations:

i. Process description and process
chemistry?

ii. Process flow sheet?
iii. Piping and instrumentation dia

grams?
iv. EHS facility location maps, site

plans and equipment layout?
v. Electrical one-line diagrams?

vi. Electrical area classification draw
ing?

vii. Specifications of safety relief de
vices and interlocks and controls?

viii. Specifications for materials of con-
struction?

ix. EHS inventories?
x. EHS equipment specifications?

xi. External forces and events data?

3. Has the identification and comparison
required in 2 above been documented?

4. Has a report of the results of each safety
review of design of each new EHS facility
or modification been prepared?

I. Has each report been distributed in
accordance with NJ.A.C. 7:31-2.5,
2.10 or 2.11 as appropriate?

ii. Does each report contain a list of
the criteria for design and operation
upon which the design is based?

iii. Does each report explain where the
design of the new EHS facility or
modification deviates from the state
of the art or listed consensus stan
dards *[of]* *or* the criteria for de
sign and operation?

iv. Does each report explain the
reasoning upon which an intended
deviation from the state of the art
or listed consensus standard is
based?

v. Does each report identify the new
EHS facility or modification, the
EHS equipment items reviewed, the
drawings and documents reviewed,
and the name, position and affilia
tion of the persons who performed
the review?

SAFETY REVIEW
The following are the questions on safety review of new EHS facilities
and modifications (see NJ.A.C. 7:31-3.4):

The following are the questions on safety re
view of existing EHS equipment (see
N.l.A.C. 7:31-3.4):

I. Has a safety review of each existing EHS
facility been performed during the past
12 months?

2. Has each safety review included:

I. A visual inspection of the EHS fa
cility or review of up-to-date inspec
tion records to determine if process
flow diagrams, piping and instru
ment diagrams, and electrical
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Has a job description been written for
each EHS operator position which in
cludes the duties and responsibilities, the
education, experience and training
necessary to qualify for that position?

Have the evaluation procedures pre
scribed by the EHS operator training
program to determine whether an EHS
operator has demonstrated the ability to
carry out the duties and responsibilities
of a specific position been used?

3.

2.

OPERATOR TRAINING

The following are the questions for the EHS
operator training program (see N.J.A.C.
7:31-3.7):

I. Has the training program for EHS oper
ators been written?

12. Have all inspections reports, and pre
ventive maintenance testing and training
information been filed in a centralized
location as required by the preventive
maintenance program?

13. Has the record keeping system prescribed
by the preventive maintenance program
been followed?

3. Have all modifications been approved
and authorized by the responsible man
ager?

4. Have the internal and external inspection
of EHS equipment prescribed by the pre
ventive maintenance program been per
formed as scheduled?

i. Are the frequencies of inspection
sufficient to prevent the failure of
the equipment?

5. Have the inspections or tests prescribed
by the preventive maintenance program
for pressure safety devices in EHS service
been performed as scheduled?

6. Has the safety instrumentation in EHS
service been checked for proper oper
ation, as prescribed by the preventive
maintenance program?

7. Have the procedures for commissioning
new or modified EHS equipment and de
commissioning existing EHS equipment
prescribed by the preventive maintenance
program been followed?

8. Have emergency power supply systems
been tested in accordance with the sched
ule prescribed by the criteria for design
and operation?

9. Has the training of the employees as
signed to perform maintenance work on
EHS equipment been performed in ac
cordance with the requirements of the
preventive maintenance program?

10. Have the procedures to insure that work
performed by outside contractors is done
in accordance with the requirements of
the preventive maintenance program
been followed?

II. Have the permits and checklists for all
EHS equipment entries, lockouts, and
welding and burning operations required
by the preventive maintenance program
been used?

III. A description of abnormal con
ditions, including the control and
mitigating procedures to be fol
lowed to return to normal con
ditions?

iv. A description of emergency con
ditions which could occur including
the control and mitigating proce
dures to be followed to reduce the
impact of the emergency con
ditions?

v. Pre-start procedures covering tes
ting for leak tightness prior to
charging the EHS?

vi. Startup procedures including con
ditions to be maintained during
startup?

vii. Shutdown procedures including
provisions for normal and emerg
ency shutdown and details on the
condition of EHS equipment to be
maintained after shutdown?

viii. A description of the type, location
and purpose of safety relief devices,
interlocks and alarms with their re
spective activation points indicated?

ix. Sampling procedures addressing
apparatus and specific steps in
volved in the taking of samples?

x. Safety procedures related to each
specific operation in the standard
operating procedure?

xi. Procedures to prepare EHS equip
ment for maintenance?

xii. Material safety data sheets for each
EHS used in the operation?

xiii. Logsheets and checklists where ap
propriate to the operation?

xiv. A statement as to the number of
EHS operators required to meet
safety need for each operation with
requirements for shift coverage?

xv. A requirement that an EHS oper
ator be in attendance at the
*[facility)* *EHS site* and be able
to acknowledge alarms and take
corrective action at all times during
specified activities of EHS hand
ling, use, manufacture, storage or
generation?

Have modifications to the standard oper
ating procedures been made in ac
cordance with N.J.A.C. 7:31-2.11?

7.

6.

5.

Have modifications been incorporated in
the standard operating procedure before
being implemented?

Has a current index of the standard oper
ating procedures with corresponding
latest dates of issue been maintained and
filed in accordance with N.J .A.C.
7:31-3.3?

PREVENTIVE MAINTENANCE

The following are the questions for the pre
ventive maintenance program (see N.J.A.C.
7:31-3.6):

I. Have the preventive maintenance pro
gram documents been written, filed at the
site, and are they available for inspection
by the Department?

2. Has all EHS equipment needed to be in
cluded in the preventive maintenance
program been identified?
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5.

4.

6.

Have the time periods prescribed by the
EHS operator training program for in
house training for each position been fol
lowed?

i. Has the plan established for track
ing the training progress of each
EHS operator at regular intervals
prescribed by the EHS operator
training program been followed?

Has the training EHS operators received
during the previous J2 months included:

J. For new employees, general orien
tation and initial training as
prescribed by the EHS operator
training program?

II. For newly assigned EHS operators,
the training on specific extraor
dinarily hazardous substance ac
tivities prescribed by the EHS oper
ator training program?

Ill. For newly assigned EHS operators,
the on-the-job training at a specific
EHS facility as prescribed by the
EHS operator training program'?

iv. The refresher training prescribed by
the EHS operator training pro
gram"

Have the evaluations of EHS operators
included oral and written tests?

7. Have EHS operators qualified within the
maximum periods established for train
ing in each EHS position?

8. Do all personnel responsible for training
and evaluating EHS operators meet the
qualifications prescribed for instructors
and evaluators by the EHS operator
training program?

9. Have all training, evaluations and quali
fying activities been documented as
prescribed by the EHS operator training
program?

ACCIDENT INVESTIGAnON

The following are the questions for the EHS
accident investigation program (see NJ.A.C.
7:3 J-3.8):

1. Have the written procedures for in
vestigating all EHS accidents prescribed
by the accident investigation program
been followed for each accident?

2. Were the EHS investigations completed
within the time frame prescribed by the
EHS accident investigation program?

7.

8.

Does each EHS accident report include:

i. The date, time and location of the
EHS accident'?

ii. The identity, amount and duration
of the release or potential EHS re
lease?

iii. The EHS equipment, materials,
procedures and personnel involved?

iv. A detailed chronological descrip
tion of the accident including aJJ the
facts related to the EHS accident?

v. The consequences of the EHS acci
dent including the number of
people injured or killed and the im
pact on the community?

vi. The identity of the basic and con
tributory causes of the EHS acci
dent?

vii. The determination of whether the
EHS accident was caused by human
error ·[or]· .,. equipment failure
·or procedural inadequacy·?

viii. Recommend actions addressing
human error ·[and]· .,. equipment
failure ·and procedural inadequacy·
to be implemented to prevent a re
currence'?

ix. Schedule for implementation of rec
ommended actions'?

x. Signatures and position titles of in
vestigators?

Do the EHS accident investigation files
include:

I. A separate file of EHS accident re
ports for the Toxic Catastrophe
Prevention Act program?

ii. A monthly list on which the im
plementation status of aJJ active rec
ommendations for corrective action
is updated?

iii. An updated list of employees in
volved in EHS accidents?

iv. End of year summary reports con
sisting, at a minimum·,· of the fol
lowing:
(I) A list and brief description of

each EHS accident?
(2) An identification of the cause

of each EHS accident as
human error ·[or]· .,. equip
ment failure ·or procedural in
adequacy· or both?

(3) A consolidated schedule ofim
plementation and completion
status covering aJJ EHS acci
dents?

Was the procedure used for hazard
analysis:

i. A "What Ir' checklist?
ii. A HAZOP?

2.

3.

RISK ASSESSMENT

The foJJowing are the questions for the risk
assessment program for specific pieces of
EHS equipment or operating alternative (see
NJ.A.C. 7:31-3.9):

I. Was a hazard analysis conducted on each
new EHS facility, operating alternative
or modification required by N.J.A.C.
7:31-2.10 and 2.11?

Was each EHS facility subjected to a haz
ard analysis during the last ·[three]·
·four· years?

Is there a written accident investigation
report of each EHS accident that oc
curred during the past 12 months?

Did management review each EHS acci
dent report completed during the past 12
months?

Did management implement the rec
ommendations in each EHS accident in
vestigation report?

Is there a requirement to include the re
view of EHS accident reports in operator
refresher training and maintenance train
ing?

5.

4.

3.

6.

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988 (CITE 20 N.J.R. 1425)

You're viewing an archived copy from the New Jersey State Library.



ENVIRONMENTAL PROTECTION ADOPTIONS

4.

5.

6.

7.

8.

iii. A"[nJ" FMEA?, or
iv. A"[n]" FTA?

Was the qualified team which conducted
the hazard analysis composed of person
nel of:

The registrant's staff?
A consulting firm?", or·
The registrant's staff and a consulting
firm?

Did each hazard analysis team:

i. Review EHS equipment failure data
and EHS accident reports of the ex
isting facility?

ii. Identify "EHS equipment" the point
of possible ·potential" EHS re
leases, the corresponding approx
imate quantity or rate of EHS re
leases and the corresponding cause
"[of EHS releases]·?

iii. Determine the instances of possible
EHS releases on which further
study of risk assessment must be
performed using the criteria set
forth in N.1.A.C. 7:3l-3.9(d)?

iv. Conduct a state of the art tech
nology search for the instances not
requiring a risk assessment?

Did each hazard analysis team:

i. Document its findings of
"[possible]" EHS "equipment poten
tial" releases, estimates of quantity
or rate of EHS releases, findings of
the state of the art technology
search and risk reduction rec
ommendations?

ii. Provide an explanation for the ex
clusion of state of the art tech
nology from its risk reduction rec
ommendations?

Did each hazard analysis team prepare a
report of hazard analysis of each existing
EHS facility?

I. Identifying the EHS facility ·and
EHS equipment" that is subject to
hazard analysis?

ii. Identify the procedure followed in
hazard analysis?

iii. Listing the names, positions and af
filiation of the persons who per
formed the hazard analysis?

iv. Presenting the findings of
"[possible]· "EHS equipment,
potential" points of "[EHS]· re
lease, and the corresponding causes
and quantities or rates of
·[possible]" "potential" EHS re
lease?

v. Presenting the findings of the state
of the art technology search?

vi. Presenting the risk reduction plan
and the dates of implementation,
scheduled and actual?

Did each hazard analysis team prepare a
report of hazard analysis of new EHS
facilities or modifications?

i. Identifying the EHS facility ·and
EHS equipment· that is subject to
hazard analysis?

ii. Identifying the procedure followed
in hazard analysis?

iii. Listing the names, positions and af
filiation of the persons who per
formed the hazard analysis?

iv. Presenting the findings of
*[possible]* ·EHS equipment,
potential* points of *[EHS]* re
lease, and the corresponding causes
and quantities or rates of
·[possible]* ·potential" EHS re
lease?

v. Presenting the findings of the state
of the art technology search?

vi. Presenting the risk reduction
measures incorporated into the de
sign?

9. Have risk assessments on the new EHS
equipment, operating alternatives or
modifications "[identified by a hazard
analysis as having a potential for an EHS
release in an amount within one hour
which is equal to or greater than five
times the minimum reportable quantity
for that EHS listed in Table I ofN.l.A.C.
7:31-2.3]· been performed ·in accordance
with the requirements of N.J.A.C.
7:31-3.9(d)·?

10. Is a written statement defining the
procedures for risk assessment including
the records and documentation used in
risk assessment maintained at the site?

II. Did each risk assessment include:

i. An estimate of potential EHS re
lease quantity?

II. A dispersion analysis?
iii. A consequence analysis involving

surrounding populations?
iv. An estimate of the probability of

the occurrence of an EHS release?
v. An evaluation of state of the art,

including alternate processes,
procedures or equipment which
would reduce the risk of the prob
ability or consequence of an EHS
release?
(1) Are the evaluations of the

alternates based on estimates
of their respective EHS release
quantity and probability of oc
currence along with cor
responding dispersion and
consequence analysis precise
enough to arrive at a selection
decision?

vi. Preparation of a risk reduction plan
including the recommendations for
remedial actions and a schedule for
their implementation in each in
stance?

12. Have all estimates and analyses per
formed as part of the risk assessment
been documented?

13. Did the persons performing the risk
assessment on the new EHS facilities or
modifications prepare a report of the risk
assessment?

i. Identifying the EHS facility that is
the subject of the risk assessment?

ii. Listing the names, positions and af
filiations of persons who performed
it?

iii. Presenting the risks identified?
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iv. Identifying the features incorpo
rated in the constructed EHS fa
cility that reflect current state of the
art and the lowered possible risk
commensurate with the environ
ment of the site?

v. Evaluating each incorporated fea
ture of the risk reduction planry

14. Did the persons performing the risk
assessment of each existing EHS facility
meeting the criteria of NJ.A.C. 7:31-3.9
prepare a report of the risk assessment:

I. Identifying the EHS facility that is
the subject of the risk assessment?

n. Listing the names, positions and af
filiations of the persons who per
formed it?

iii. Presenting the risks identified?
iv. Recommending a risk reduction

plan that reflects consideration of
state of the art incuding a proposed
schedule of implementation?

v. Presenting a summary of the evalu
ation of each recommended item of
the risk reduction planry

EMERGENCY RESPONSE
The following are the questions for emerg
ency response planning (see NJ.A.C.
7:31-3.10):

I. Has the approved written
emergency response program
been updated to reflect changes
approved by the responsible
manager during the past 12
monthsry

*(2.

3.

*[4.]**2.*

*[5.]**3.*

*(6.]**4.*

*[7.]**5.*

*[8.]**6.*

*[9.]**7.*

Has the membership of the
emergency response program
committee been maintained at
the level required by the emerg
ency response program?

Has the emergency response
program committee maintained
and updated the emergency
response plan?

Have the copies of the dis
tributed emergency response
plan been maintained in an up
to-date condition?

Have up-to-date plot plans and
maps of the surrounding com
munity been distributed as
prescribed in the site's emerg
ency response programry

Have up-to-date EHS material
safety data sheets orand process
flow diagrams]* been dis
tributed as prescribed in the
site's emergency response pro
gram?

Has equipment capable of sens
ing the imminence or existence
of an EHS release been main
tained in working order?

Has the two-way radio equip
ment been maintained in work
ing order?

Has the emergency lighting
equipment been maintained in
working order?

---]*

*[ 10.]**8.* Have the procedures for re
cording sequence of events dur
ing emergency conditions been
utilized during the past 12
months?

*( 11.]**9.* Has the self-contained breath
ing apparatus been maintained
in working order and dis
tributed in accordance with the
emergency response program?

*[12.]**10.* Has the fire fighting equipment
been maintained in working
condition?

*[13.]**11.* Have the portable EHS gas
monitors and detectors been
maintained in working con
ditions and calibrated in ac
cordance with the approved
schedule in the emergency
response program?

*[ 14.]**12.* Have the emergency medical
supplies been inspected, main
tained and, where necessary, re
plenished?

*( 15.]**13.* Has the protective clothing
been inspected, maintained
and, where appropriate, re
placed?

*[16.]**14.* Has the scheduled initial and
refresher emergency response
training for all site employees
been performed?

i. Did the emergency response train
ing include:
(I) Alarm identification and re

sponse?
(2) Response to EHS release?
(3) Use of emergency response

protective equipment?
(4) Evacuation procedures?

*[17.]**15.* Has the scheduled initial and
refresher emergency response
training for the si te's emerg
ency response team been per
formed?

i. Did emergency response training
include:
(I) Alarm identification and re

sponse?
(2) Response to EHS release?
(3) Use of emergency protective

equipment?
(4) Rescue procedures?
(5) Evacuation procedures?
(6) Medical assistance?
(7) Training in specific assigned

emergency response duties?

*[18.]**16.* Have the two scheduled emerg
ency response drills been per
formed?

*[19.]**17.* Has there been a written
assessment of the emergency
response '(program]* *plan*
including, but not limited to:

i. The adequacy of the emergency
response plan?

ii. The implementation of the emerg
ency response plan during the two
drills and any emergencies that oc
curred during the past 12 months?
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iii. The performance of the site person
nel and the site emergency response
team during the two drills and any
emergencies that occurred during
the past 12 months?

iv. The adequacy of first aid and medi
cal treatment procedures during the
two drills and any emergency that
occurred during the past 12
months?

v. The adequacy of the on-and-off site
emergency response communica
tions system?

vi. The adequacy of emergency power
and lighting systems?

*[20.]**18.* Has the onsite meteorological
station been properly main
tained in working condition?

Effective Date: May 19, 1988 (Readoption), June 20,1988
(Amendment).

Expiration Date: May 19, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption can be found in the- New Jersey Admin
istrative Code at N.J.A.C. 8:25.

Full text of the adopted amendment to the readoption follows.

8:25-3.2 Physical examinations
(a) (No change.)
(b) Required health history records shall be on file in the camp

for review by the staff of the Department.

HOSPITAL REIMBURSEMENT

*[25. ]**23.* Is the designa tion of emergency
operators required by N.J .A.C.
7:31-3.IO(b)*[6i]* *71* current?

Community Health Services
Youth Camp Safety Act Standards
Readoption with Amendment: N.J.A.C. 8:25
Proposed: March 7,1988 as 20 N.J.R. 463(a).
Adopted: April 29, 1988 by Molly Joel Coye, M.D., M.P.H.,

Commissioner, Department of Health.
Filed: May 19, 1988 as R.1988 d.269, without change.

Authority: N.J.S.A. 26: 12-1 et seq. specifically N.J.S.A. 26: 12-5.

(b)
Procedural and Methodological Regulations
Graduate Medical Residents; Implementation

Schedule; Cost Appeal Option
Adopted Amendments: N.J.A.C. 8:31 B-3.22, 3.31

and 3.51
Proposed: March 21,1988 at 19 N.J.R. 594(a).
Adopted: May 20,1988 by Molly Joel Coye, M.D., M.P.H.,

Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: May 25, 1988 as R.1988 d.277, with substantive changes not
requiring additional public notice. (See N.J.A.C. 1:30-4.3).

Authority: N .J.S.A. 26:2H-l et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: June 20, 1988.
Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:
COMMENT (St. Joseph's Hospital and Medical Center): The require

ment that graduates of foreign medical schools who seek post-graduate
training in New Jersey must pass the Foreign Medical School Graduate
Examination in the Medical Sciences (FMGEMS) in three attempts is
not related to any educational criteria.

RESPONSE: The requirement that FMGEMS be passed in three at
tempts for PGY-l residents was adopted October 6, 1987 and therefore,
for first year residents, is not an issue in the rule changes now being
proposed. Following the recommendations of AGMEC (Advisory
Graduate Medical Education Council) that all residents graduating from
foreign medical schools be required to pass FMGEMS in three attempts,
the Department sought and received H.C.A.B. approval to incorporate
this condition into the rules. The current proposal establishes a phase
in schedule to ensure uniform compliance by 1992.

COMMENT (St. Joseph's Hospital and Medical Center): The tran
sition period for compliance with the GME certification requirements is
insufficient because First and Second Year Residents have already been
accepted into residency programs. Program disruptions could occur if
they were forced to leave because of inadequate compliance.

RESPONSE: When the rule requiring passage of FMGEMS in three
attempts was approved by the Health Care Advisory Board on September
II, 1987, implementation of this portion was delayed until July I, 1988.
Applicants for the July I, 1988 Resident Class had ample time to meet
these reimbursement criteria, if they did not at the time of its adoption.
First Year Residents at the time of the September adoption were likewise
put on notice that by July I, 1988, they would need to meet the criteria.
The Department recognizes that there may be some July I, 1988 first year
residents who cannot meet the requirement that FMGEMS be passed
within three attempts, therefore, for this class only, the requirement has
been modified to require passage of FMGEMS before January I, 1989.
The three attempts requirement will be waived for this group. Changes
have been made at N.J .A.C. 8:3 IB-3.22(b)6.iii to allow this group of First
Year Residents in New Jersey additional opportunities to pass the
FMGEMS.
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(a)

Has the Department's emerg
ency control center been
notified immediately for each
EHS release or imminent EHS
release at the site as prescribed
by the plan?

Has the site's emergency coor
dinator placed a second call to
the Department within 15
minutes of each EHS release or
imminent EHS release at the
site as prescribed by the emerg
ency response plan?

----

*[27.]**25.*

*[26.]**24.*

Has the site's emergency
response plan been coordinated
with the emergency response
plan of the local emergency
planning committee during the
past 12 months?

Has a written emergency
response plan been prepared in
accordance with N.J.A.C.
7:31-3.IO(b) and is it main
tained at the site?

Has the list of the emergency
response equipment and sup
plies and their location at the
site been updated in the last six
months?

*[24.]**22.* Are the names and titles of the
site emergency coordinator and
alternates current?

*[23.]**21.*

*[22.]**20.*

*[21.]**19.*
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COMMENT (St. Joseph's Hospital and Medical Center, Our Lady of
Lourdes Medical Center, St. Francis Medical Center): Clarification is
needed regarding the subtraction of approved costs associated with resi
dency positions unfilled as a result of a hospital's inability to recruit
qualified residents.

RESPONSE: Regulatory language at N.J.A.C. 8:31 B-3.51 (b)2.i(4), re
garding this subject, was adopted on October 5, 1987 and is not an issue
in the current proposal.
COMMENT (Health Care Financing Administration (HCFA), of the
Department of Health and Human Services (DHHS)): Because the
proposed changes do not affect Medicare's inpatient hospital payment
rates, no comments are offered.

RESPONSE: The Department concurs.
COMMENT (Elizabeth General Medical Center): Allowing transfer of

Commission-approved resident positions, but precluding movement to a
higher teaching status peer group is inequitable.

RESPONSE: The comment addresses text contained in a proposal to
amend NJ.A.C. 8:3IB-3.31, which was adopted July 7,1986. The com
ment does not address the current proposed and adopted change to
NJ.A.C. 8:3IB-3.31(c), which deletes the conditional accept or not accept
requirement for appeal and adds the opportunity to appeal under any
option to increase the number of resident positions.

COMMENT (Morristown Memorial Hospital, New Jersey Hospital
Association (NJHA»: Clarification of two sta tements is requested. The
last sentence of 8:31 B-3.31(c) states that, .. 'The approved costs associated
with a transferred resident position may not increase solely as a result
of the transfer.' It would appear that this refers to the fact that hospitals
may not move to a higher teaching status as a result of adding residents,
which is understood. However, the last paragraph of 8:31 B-3.51 (b)t. adds
that, 'A hospital whose increased costs are solely the result of increases
in the number of graduate medical residents will be allowed to appeal
for those costs under the accept option.' A clarification is needed."

RESPONSE: The Department accepts this comment and has revised
section 8:31 B-3.51 to refer to section 8:31 B-3.31 to define appeal rights
regarding residency positions under the Accept Option. The intent of the
rule is both to limit movement to a higher teaching peer group and to
limit the approved costs associated with a residency to those approved
for the hospital dropping the residency position. For example, a residency
slot approved for $30,000 at one institution cannot be transferred to a
second institution and receive approv'll for more than the $30,000. The
Department points out that the rule disallowing higher costs simply
through transfer was passed at an earlier date.

COMMENT (St. Francis Medical Center): Clarification of test titles
in the proposed rule is needed.

RESPONSE: The rule states that Second through Sixth Year Residents
must meet the same certification requirements as First Year Residents
during the 1988-1992 phase-in period. Thus residents who began training
(PGY I) in New Jersey hospitals in July 1987 may submit either
FMGEMS (Foreign Medical Graduate Examination in the Medical Ser
vices) or ECFMG (Educational Commission for Foreign Medical Gradu
ates) credentials as appropriate certification. Residents entering PGY I
in July of 1988 or later are allowed only FMGEMS for certification.

COMMENT (New Jersey Hospital Association, Morristown Memorial
Hospital): Support is expressed for the proposed amendment to allow
hospitals to add residents through transfer, not in excess of the statewide
limit, and to appeal for these additional costs under the accept option.

RESPONSE: The Department agrees with this comment.
COMMENT (Morristown Memorial Hospital): Support is expressed

for Hospital Reimbursement movement toward The Board of Medical
Examiner's plan to require educational certification for residents.

RESPONSE: The Department agrees with this comment.
COMMENT (New Jersey Hospital Association): Support is expressed

for dropping the language which allows the Hospital Rate Setting Com
mission to deduct costs associated with residents in excess of the approved
number.

RESPONSE: The Department agrees with this comment.
COMMENT (Our Lady of Lourdes Medical Center): The Medical

Center believes that there has not been a formal communication to the
Medical Center, by the Rate-Setting Commission, of the number of
approved residency slots at its hospital, nor is there any mechanism of
appeal provided for addressing discrepancies or inaccurate counting of
affiliated residency slots.

RESPONSE: None of the proposed changes addresses the manner of
counting residency slots approved for reimbursement. The hospital's ap
proved number of residency slots consists of the number in the 1982 Base
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Year plus any approved by the Hospital Rate Setting Commission
through appeals through the 1986 rate year. If the hospital believes that
an incorrect number of slots is allotted, then the hospital's rate setting
analyst should be contacted. The usual process to correct data base errors
is open to the hospital (see NJ.A.C. 8:3IB-3.16, 3.51 and 3.52).

FuII text of the adoption follows (additions to the proposal shown
in boldface with asterisks *thus*; deletions from the proposal shown
in brackets with asterisks *[thus]*).

8:3 I8-3.22 Standard costs per case
(a) (No change.)
(b) Classification of Teaching (Major, Minor) and Non-Teaching

Hospitals.
1.-5. (No change.)
6. All residents initially employed as first year residents (PGY I)

by hospitals on July I, 1987 or later must meet either criteria (b)6i
and ii, or criteria (b)6 i and iii listed below, in order to be included
among those residents used to determine teaching categories de
scribed in (b)l and 2 above. To be similarly included, second-year
residents (PGY2) must meet these same minimum requirements by
July I, 1988; third-year residents (PGY3), by July I, 1989; fourth
year residents (PGY4), by July I, 1990; fifth year residents (PGY5),
by July I, 1991; and all residents by July I, 1992.

i.-ii. (No change.)
iii. Graduation from a foreign medical school and passage of the

Foreign Medical Graduate Examination in the Medical Sciences
(FMGEMS) within three attempts. For residents beginning PGY 1
*in the State of New Jersey* in July 1987 only, an Educational
Commission for Foreign Medical Graduates (ECFMG) certificate
may be substituted for FMGEMS*[.]**, and passage of FMGEMS,
mandatory before January I, 1989, will not be limited to three at
tempts.*

7. (No change.)
(c)-(d) (No change.)

8:3 I B-3.3 I Commission adjustments and approvals
(a) (No change.)
(b) The Commission shall approve adjustments to hospitals'

Schedules of Rates for 1988 and subsequent years as necessary to
subtract approved costs associated with residents not meeting the
minimum requirements as defined in NJ.A.C. 8:3IB-3.22(b)6; for
any costs associated with residents in programs which have lost
accreditation as defined in N.J.A.C. 8:3IB-3.22(b)7; and for any costs
associated with previously approved but now vacant residency pos
itions which are unfilled as a result of a hospital's inability to recruit
residents meeting these minimum standards. These costs shall in
clude, but not be limited to, resident salaries and fringes, faculty
salaries, malpractice and supplies.

(c) The Commission may approve hospital appeals to transfer
Commission approved resident positions and associated costs be
tween hospitals. A hospital may appeal under any option to reduce
or increase the number of resident positions by transfer. An addition
of resident positions by transfer may not result in a change to a higher
teaching status peer group. A reduction of resident positions by
transfer may result in a change to a lower teaching status peer group.
The approved costs associated with a transferred resident position
may not increase solely as a result of the transfer.

(d) (No change.)

8:31 B-3.51 Notification appeal and review
(a) (No change.)
(b) Notification by hospitals: Within 45 working days of receipt

of the Proposed Schedule of Rates issued pursuant to NJ.A.C.
8:31 B-3.2 through 3.15, hospitals shall notify both the Commissioner
and the Commission, in writing, of their decision to:

I. Accept the Certified Revenue Base: Acceptance is contingent
upon approval by the Commission of the Schedule of Rates. Follow
ing Commission approval, rates accepted shall be implemented as set
forth in N.J .A.C. 8:3 I B-3.42 through 3.45. Rates accepted shall in
clude an additional one percent of all direct patient care costs. The
amount will be fixed and included as an indirect cost in the mark
up factor. A hospital with an overall direct patient care disincentive
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will be required to present to the Hospital Rate Setting Commission
a proposal to reduce its rates and have the Commission approve this
proposal prior to the hospital's being allowed to accept the Certified
Revenue Base. The reduction in its rates will reflect the hospital's
plans to eliminate inefficiencies. Subject to approval, acceptance
provides the right of the hospital to appeals set forth under N.J.A.C.
8:3[B-3.55 through 3.58 *and 8:31B-3.31(c)*, and, in 1988 only,
8:31 B-3.24. *[A hospital whose increased costs are solely the result
of increases in the number of graduate medical residents will be
allowed to appeal for those costs under this accept option, if the
increase results from a transfer of residents from one institution to
another, and does not increase the total number of residents or the
total costs approved for reimbursement under the Chapter 83 Reim
bursement System.)*

2.-3. (No change.)
4. Notwithstanding the above, effective for the 1986 Proposed

Schedule of Rates, hospitals may only appeal under the not accept
option for statewide increases in costs associated with numbers of
graduate medical residents in excess of the total number of FTE
residents approved by the Commission for reimbursement for the
period beginning July I, 1985.

----

(a)
Financial Elements and Reporting
Adopted Amendment: N.J.A.C. 8:318-4.38
Proposed: November 16,1987 at 19 N.J.R. 2092(c).
Adopted: May 20,1988 by Molly Joel Coye, M.D., M.P.H.,

Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: May 25, 1988 as R.1988 d.276, with technical changes not
requiring additional public notice. (See N.J.A.C. 1:30-4.3.)

Authority: N.J.S.A. 26:2H-I et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: June 20,1988.
Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:
COMMENT (Jersey City Medical Center, Morristown Memorial Hos

pital, St. Joseph's Hospital and Medical Center and Shore Memorial
Hospital): These hospitals support the proposed rule because it will as
sure continued access to outpatient dialysis services to all patients regard
less of their ability to pay.

RESPONSE: No response is necessary.
COMMENT (New Jersey Hospital Association (NJHA) and Com

munity Memorial Hospital): The commenters agree with the concept of
reimbursement for uncompensated care for outpatient dialysis services.
but propose amendments which would reimburse hospitals on a different
basis other than the Medicare composite rate. Medicare regulations speci
fy that Medicare outpatient dialysis bad debts will only be reimbursed
up to their "reasonable costs". Therefore, hospitals that are efficient
providers of outpatient dialysis services, which is defined as those with
costs per treatment lower than the composite rate, may not be able to
collect Medicare bad debts even though they followed proper collection
procedures. N.J.H .A.'s proposed amendment is to reimburse un
compensated care at charges which would permit hospitals in these cir
cumstances to collect the Medicare bad debts, as well as all other bonafide
uncompensated care, through the establishment of charges for these ser
vices. Community Memorial favors amending the rule to allow for cov
erage of Medicare co-insurance bad debts where Medicare will not reim
burse for them due to the Medicare "reasonable cost" rule.

RESPONSE: The intention of the Department's proposal was to reim
burse hospitals for bonafide uncompensated care for outpatient dialysis
services, not to rectify any perceived inequities in the Medicare program.
The notion of requiring the other payers to subsidize Medicare payments
is difficult to support when it would enable these hospitals to receive an
amount greater than reasonable cost: this may be viewed by the non
federal payers as contributing to excess revenues. Therefore, the Depart
ment has adopted the rule as proposed to reimburse uncompensated care
at Medicare payment rates.

COMMENT (Our Lady of Lourdes Medical Center): The commenter
takes exception to the limitation of the rate to "the lower of the hospital
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charges or the prospectively determined composite rate as established by
Medicare". Instead, the commenter suggests that the approved Chapter
83 rates be used for reimbursement of uncompensated care in order to
assure that the hospital will receive a reasonable cost for these services
through its preliminary cost base.

RESPONSE: The deregulation of outpatient dialysis services, effective
September I, 1987, precluded the use of Chapter 83 rates in future rate
years. The current proposal was not intended to assure that hospitals
would be paid for uncompensated care at the former approved rates, but
to assure access to these services by reimbursing hospitals for this unpaid
care. The Department considers the Medicare composite rate to be ade
quate reimbursement. since HCFA indicated that there were incentives
built into this rate structure. Further, HCFA noted in the Federal Regis
ter in May of 1986 that the number of facilities providing outpatient
dialysis services has continued to increase which supports the contention
that facilities are able to operate under the composite rate system.

COMMENT (Jersey City Medical Center): The proposed rules do not
indicate how indirect costs will be calculated for these services, and do
not specify which year's data will be used. The commenter notes that
trust fund payments are currently based on 1985 costs, and suggests that
1985 cost report data be used for the calculation of indirect cost.

RESPONSE: This comment actually seems to be addressing the
previously approved amendment which excluded outpatient dialysis ser
vices from Chapter 83 reimbursement. In the context of the current
proposal, this comment does not apply.

COMMENT (Blue Cross and Blue Shield of New Jersey, Health In
surance Association of America and New Jersey State Department of
Human Services (Medicaid Program): The commenters believe that since
outpatient dialysis services became an excluded health care service under
Chapter 83 effective September I, 1987, coverage of uncompensated care
for outpatient dialysis would be inconsistent with regulations governing
all other services excluded from Chapter 83. Specifically, the commenters
believe that the outpatient dialysis should not be included in the monies
for the Uncompensated Care Trust Fund.

RESPONSE: Since outpatient dialysis services are essential for the
treatment of end-stage renal disease patients, the Department feels that
these services are unique and that patients' access to care, regardless of
ability to pay, should be assured. It has been noted previously that
Medicare is the predominant payer of these services, and Medicare does
not reimburse charity care or non-Medicare bad debts. Since Medicaid
follows Medicare's principles of reimbursement for outpatient dialysis
services. recoupment of uncompensated care would be achieived through
the rates charged to the other payers. Depending upon the amount of
uncompensated care to be covered in the rates by the non-federal payers,
the charge needed to cover unpaid care may be prohibitively high or may
be otherwise fully or partially uncollectable from these payers. A more
rational mechanism to collect for uncompensated care is through the
Trust Fund. The uncompensated care in the Trust Fund is collected from
the hospitals as a level statewide percentage which is included in the rates
charged to hospital inpatients and outpatients.

COMMENT (Blue Cross and Blue Shield of New Jersey, Inc., Health
Insurance Association of America and New Jersey State Department of
Human Services (Medicaid Program): The commenters believe that the
hospitals should share the burden of financing uncompensated care for
outpatient dialysis services. They suggest that many hospitals enjoy "sig
nificant excess revenues" generated from provision of these services, and
that these excess revenues should be offset against bona fide un
compensated care for these services.

RESPONSE: None of the commenters submitted documentation
which supports this position. The Department has analyzed 1984 audited
Medicare cost report data and found that, in the aggregate, costs for these
services exceed payments by over $1 million in 1984. This is particularly
significant considering that Medicare is the predominant payer of these
services. covering up to 90 percent of the patients with chronic renal
disease. It should also be noted that the Medicaid program currently also
reimburses based on Medicare principles.

Since the cost of providing these services exceeds payments for all
federal payers who reimburse for the majority of hospital patients, it
appears unlikely that there would be excess revenue to offset against
uncompensated care.

COMMENT (Blue Cross and Blue Shield of New Jersey, Inc.): An
analysis of seven hospitals yielded significant excess revenues if all rev
enues were collected. Projecting this study to 21 hospitals suggests that
excess revenues could reach $10,000,000, While actual revenues may be
less, the commenter believes these excess revenues will more than offset
incurred bad debt.
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RESPONSE: The data provided by Blue Cross to substantiate the
estimate of 10 million dollars in excess revenues was inconclusive. The
schedule compared outpatient dialysis charges to cost: in this context,
charges are not meaningful. A more valid comparison would have been
payments to cost, since payments represent reimbursement whereas
charges represent billings.

Further, the $3,400,000 in excess revenues which correspond to the
seven hospitals were assumed to represent a proxy which could be applied
to the remaining 14 hospitals. This approach assumes that in most re
spects all 21 providers are essentially the same. This assumes that all
providers' programs had roughly an equivalent size and cost which is
untrue. Therefore, the extrapolation of $10,000,000 is not valid.

COMMENT (Blue Cross and Blue Shield of New Jersey, Inc.): The
Department's projected economic impact of $2,000,000 is based upon
incomplete data. A review of the Department's data and calculations
yielded the following comments:

I. At least one hospital reported Medicare bad debt, which should have
been excluded.

2. Another hospital had uncompensated care in excess of its Chapter
83 revenue.

3. The assumption that non-reporting providers had a like amount of
uncompensated care is questionable. Failure to respond to the survey
impJies little or no uncompensated care.

4. The uncompensated care amounts are overstated since they are
based upon historical gross changes under Chapter 83 rules rather than
cost pursuant to the treatment of these "excluded health care services".

5. Only one hospital supplied a detailed listing supporting their re
ported uncompensated care amounts. Some hospitals estimated these
amounts from allowance provisions.

The commenter does not accept the Department's projection because
it is believed th \t I. " evaluation indicates that the uncompensated care
amount shouJd ~c'" iderably less than originally reported to the Health
Care Administra,; 'r doard.

RESPONSE: The Department sent a memorandum to the hospitals
which requested the reporting of both charity care and bad debt amounts
of gross revenue for outpatient and home dialysis services for 1986. Eleven
of the 21 affected hospitals responded to this survey, which the Depart
ment used to estimate the 1987 estimate of $2,000,000 for uncompensated
care for these services.

Blue Cross requested copies of all of the survey documentation as well
as the workpapers supporting this projection. The comments above made
by Blue Cross are the result of their review of this documentation. The
Department's responses are as follows:

I. It is true that at least one hospital reported Medicare bad debt in
response to the survey. However, the Department did not request that
hospitals specifically exclude Medicare bad debts. Therefore, it is not
incorrect if the respondents included Medicare bad debts in the reported
amounts.

2. Several hospitals had Chapter 83 rates set in 1982 which were below
the Medicare composite rate of $ J38.00. The particular hospital cited did,
in fact, have a very low Chapter 83 rate and reported uncompensated
care at a level equal to or greater than Chapter 83 revenue for 1986. In
this case, it appears that the hospital billed a rate higher than the ap
proved Chapter 83 rate and that the uncompensated care amount re
ported may be incorrect.

3. The methodology used for projecting 1987 uncompensated care was
based on developing a percentage of uncompensated care to totaJ Chapter
83 revenue for the II reporting hospitals are applying that percentage
to total Chapter 83 revenue for all 21 dialysis hospitals. This method does
assume that the percentage based on the II providers is fairly representa
tive of the total population. Ideally, this may not be the best method
to project uncompensated care, but based on the information available
to us and the timeframe involved, this projection represented our best
estimate.

It cannot be assumed that the hospitaJs that did not respond to the
survey had little or no uncompensated care. In fact, three hospitals
responded with letters indicating that their internal reporting systems
were not set up to provide this information, but did not indicate that
the amount would be minimal or non-existent.

4. For 1986, the uncompensated care amounts were, and should be,
based on Chapter 83 gross income because outpatient dialysis services
were part of the system in that rate year. However, the Department does
not necessarily believe that the 1986 historical basis overstates the un
compensated care. Our detailed analysis of the hospitaJs Chapter 83 rates
compared to their Medicare costs showed that there were many cases
where the Chapter 83 rates were substantially different. It should be noted
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that in many cases the Chapter 83 rates were lower, which would thereby
substantially mitigate any overstatement. It is true that the number would
be different after deregulation, but for 1987 only for the last four months.
Once again, this projection was done with the best information avaiJable
at the time.

5. It is possible that some hospitals estimated these amounts from
allowance provisions, but the Department cannot determine this from the
data provided by the hospitals.

To summarize, the Department concluded from the responses that most
of the hospitals did not keep detailed records on uncompensated care
which were categorized by service. Therefore, their responses in some
cases were estimates. The Department recognizes that there may be limi
tations as to the accuracy of 1987 projection of uncompensated care, but
considers the percentage of 3.64 percent of total Chapter 83 outpatient
dialysis revenue used to be reasonable.

COMMENT (New Jersey State Department of HeaJth, Health Care
for the Uninsured Program): The Program is concerned about the estab
lishment of hospital reporting requirements for uncompensated care for
outpatient dialysis services. A change to the annual cost report forms will
be necessary for the time periods covered by the rules with expJicit
instructions to hospitals that only auditable, verifiable outpatient dialysis
uncompensated care accounts are to be reported on the SHARE Actual
forms for reimbursement through the Trust Fund.

RESPONSE: The Hospital Reimbursement Program intends for the
proposed amendment to be effective in tandem with the previous de
regulation of this service, which was on September I, 1987. If adopted,
the new reporting requirements would be treated as a supplemental report
for the 21 affected hospitals in 1987 and 1988, since the cost report forms
and instructions have already been developed for those rate years. For
1989 and beyond, these changes will be incorporated into the cost report
forms and instructions.

COMMENT (Department of Health and Human Services, HeaJth
Care Financing Administration (HCFA»: The Department provided
HCFA with a copy of the proposaJ and indicated an estimated impact
on the Medicare program of a savings of $252,000 for 1987. HCFA
indicated that since outpatient dialysis services are no longer reimbursed
under Chapter 83 rules and regulations, but are subject to the Medicare
principles of reimbursement which would only reimburse hospitals for
Medicare's uncollectabJe deductible and co-insurance amounts. There
fore, HCFA indicated that Medicare payments would not be affected by
this proposal.

RESPONSE: Chapter 83 hospitals currentJy collect uncompensated
care through inpatient and outpatient rates based on a statewide per
centage. The Chapter 83 system considers uncompensated care a reim
bursable cost element, and the Trust Fund which operates as a vehicle
to collect and realJocate these funds does not distinguish them among
service areas. However, the Medicare program has been reimbursing for
all outpatient services based on its own principles of reimbursement since
1985. To that extent, Medicare's outpatient payments do not include an
assessment for Chapter 83 uncompensated care. From this perspective,
the statement can be made that Medicare outpatient payments, including
outpatient dialysis, will not be affected by this proposal.

Summary of Changes Made Between Proposal and Adoption:
A phrase is being added to express clearly that the rule applies to

services delivered on or after September I, 1987. This wiJJ assure continu
ous coverage of uncompensated care for renal dialysis services which were
excluded from Chapter 83 reimbursement as of September 1,1987. It was
clearly understood by aJJ parties at the time the rule was proposed and
approved by the Health Care Administration Board for publication in
the New Jersey Register that this rule would apply to services rendered
on or after September I, 1987, in conjunction with the rule excluding
renal dialysis services from Chapter 83 reimbursement.

Full text of the adoption follows (additions shown in boldface with
asterisks *thus*).

8:318-4.38 Uncompensated care
(a) Uncompensated care includes the reasonable cost of the follow

ing:
1-3. (No change.)
4. Charity care, as defined by following N.J .A.C. 8:318-4.39(a)8

and bad debts, provided appropriate collection procedures are fol
lowed pursuant to N.J.A.C. 8:318-4.40, for outpatient dialysis ser
vices provided *after September 1, 1987* to patients ineligible for
Medicare coverage. Reasonable costs shall be limited to the lower
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of the hospital's charges or the prospectively determined composite
rate as established by Medicare. The amount reported by the hospital
as uncompensated care shall not include Medicare co-insurance
amounts since Medicare will reimburse providers for that amount
provided reasonable collection efforts are pursued.

(b) (No change.)

(a)
HEALTH FACILITIES EVALUATION AND LICENSING
Long Term Care Licensing Standards
Adopted Repeal: N.J.A.C. 8:39
Adopted New Rules: N.J.A.C. 8:39
Proposed: March 7, 1988 at 20 N.J .R. 469(a).
Adopted: May 24,1988 by Molly Joel Coye, M.D.,

Commissioner, Department of Health, and the Health Care
Administration Board.

Filed: May 26, 1988 as R.1988 d.280, with substantive and
technical changes not requiring additional public review and
comment. (See N.J .A.C. 1:30-4.3).

Authority: N.J .S.A. 26:2H-1 et seq., specifically 26:2H-5.

Effective Date: June 20, 1988.
Expiration Date: June 20, 1993.

Summary of Public Comments and Agency Responses:
During the 30-day comment period, the Department of Health received

45 sets of comments from interested persons and agencies. Many com
ments addressed several subchapters of the proposed rules.

The Department made twelve changes that it regards as substantive.
These changes were approved by the Department's Nursing Home Ad
visory Group, a joint private-public sector body that has been deeply
involved in the development of these rules through the Department's
Licensure Reform Project.

These substantive changes include the following:
COMMENT: There were several comments on NJ.A.C. 8:39-9.2(1)

(mandatory administration) to the effect that 30 days is not sufficient to
hire a qualified nursing home administrator. Because this is a high-level
health care administration position, ample time may be necessary to
recruit and bring on board a new person.

RESPONSE: "30 days" has been changed to "90 days". This change
would give the directors, trustees, or owners of a facility three months
to obtain a qualified new administrator after the departure of the previous
administrator. During the interregnum, the facility would be required to
have a consultant administrator.

COMMENT: In comments submitted to the Department, the State
Board of Nursing objected to the second sentence in NJ.A.C. 8:39-11.1,
which addresses patient assessments and care plans. The Board believed
that this sentence could be interpreted as permitting LPN's to serve as
the chief nursing care planner for a patient.

RESPONSE: The second sentence of N.J.A.C. 8:39-11.1 has been de
leted. This change omits specific authorization for licensed practical
nurses (LPN's), acting under supervision by registered professional
nurses (RN's), to prepare nursing care plans that would subsequently be
approved by an RN. The change still permits facilities to assign qualified
LPN's, acting under RN supervision, to initiate written preparation of
a care plan that reflects the clinical judgment of the RN who subsequently
will sign and approve the plan.

COMMENT: The Board of Nursing also objected to NJ.A.C.
8:39-12.1, advisory patient assessment and care plan. Specifying that an
RN prepares the care plan as an advisory standard implies that it is
permissible for an LPN to prepare the plan.

RESPONSE: N J ,A.C. 8:39-12.1 has been deleted. Instead of making
it advisory for RN's to prepare the nursing care plan, and permissible
for LPN's to prepare the plan, the rules in their final form focus on the
role of the RN as the individual responsible for the plan.

COMMENT: There were several comments on NJ.A.C. 8:39-19.2(a),
five opposing it and one supporting it. The objections were that Mantoux
testing is overly burdensome to long term care facilities, increases the risk
of lawsuits due to allergic reactions, and is not cost-effective due to the
low incidence of tuberculosis.

RESPONSE: This standard in its entirety will be moved to the ad
visory section at N.J .A.C. 8:39-20.I(a) pending the outcome of new
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legislation A.424. In making this change, however, the Department re
asserts its interest in adequate protection against tuberculosis and notes
indications of its increased prevalence in nursing homes.

COMMENT: Comments on NJ.A.C. 8:39-19.5, mandatory health
history and examinations, reflected several considerations. First, the effec
tiveness of these physical examinations depends largely on which
diagnostic laboratory tests are conducted, so that there is no clear,
tremendous benefit of a provision that would require pre-employment
physicals. Second, the cost of pre-employment physicals may be substan
tial. given that many prospective employees could obtain physicals before
even starting work and then could decide to take another job.

RESPONSE: In response to these comments, the standard has been
changed as follows: change "within two weeks prior to the first day of
employment" to "within two weeks prior to the first day of employment
or upon employment". This change permits facilities to administer a
physical examination to new employees within a short time after the
beginning of employment, instead of requiring pre-employment physical
examinations. It is hoped that if facilities are free to administer physical
examinations after employment begins they may be more willing to
provide more comprehensive examinations that would provide greater
protection than an earlier, less complete examination would provide.

COMMENT: Small facilities objected to N.J.A.C. 8:39-23.I(a), which
requires them to name a medical director, because of the difficulty in
finding a highly qualified physician to spend considerable time directing
medical affairs in a small facility, and because small facilities are less likely
to require formal coordination of medical services. This is an adminis
trative position for which, in small facilities, the benefit may not exceed
the cost.

RESPONSE: Two changes have been made in response to these com
ments. First, change "The facility shall have" to "Each facility with more
than 60 beds shall have". This change permits small facilities to provide
medical services through patients' individual physicians, without appoint
ing a single physician as medical director. Second, a new advisory stan
dard, NJ.A.C. 8:39-24.I(c), has been created to encourage small facilities
to appoint a medical director.

COM MENT: It was asserted that directors of nursing should have
baccalaureate or masters degrees in nursing.

RESPONSE: While the current nursing shortage, and the incumbency
of many competent RN's who received their training through non
academic programs, prevent the Department from realistically mandating
a highly educated director of nursing, it is agreed that such a highly
qualified individual would have a beneficial effect on the quality of patient
care. It was therefore decided that higher qualifications be included in
an advisory standard at N J .A.C. 8:39-26.4 which states:

The director of nursing should have a baccalaureate or masters degree
in nursing (BSN or MSN).

This addition would encourage facilities to appoint academically
prepared RN's to their top nursing position.

COMMENT: Nursing home administrators commented that N.J.A.C.
8:39-27.1(b), on mandatory patient care, was subject to interpretation and
difficult to regulate. Communication with families is a difficult area to
clearly define, since family situations differ widely and communication
is hard to document.

RESPONSE: The provision has been included as an advisory standard
at N.J.A.C. 8:39-28.1(d), and reworded as follows:

The family or guardian should be notified when a physician initiates
an order that the patient will be physicially or chemically restrained.

This change makes the standard advisory instead of mandatory, ex
pands the standard to include guardians among those who would be
notified of restraint orders, and further expands the standard to provide
information about the use of prescribed drugs intended to moderate
patients behavior. Such a change is especially justifiable as this standard
is intended more for the benefit of families than for the benefit of patients:
although it is important, the standard is not truly essential for quality
patient care.

COMMENT: With respect to N.J.A.C. 8:39-29.I(b)1. and
8:39-29.I(b)2., Mandatory pharmacy, small facilities commented that the
volume of relevant issues that tend to arise in small facilities make
quarterly pharmacy and therapeutics committee meetings relatively less
productive, and furthermore that quarterly meetings are difficult for small
facilities to arrange. It was further pointed out that, if small facilities are
not required to have a medical director, then small facilities should not
be required to have the medical director on the pharmacy and therapeuti
cs committee.
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RESPONSE: New N.J.A.C. 8:39-29.I(b)2 has been added as follows:

In facilities with 60 or fewer beds, the committee shall hold scheduled
meetings at least annually and shall maintain minutes that include the
dates of meetings, attendance, activities, findings, and recommen
dations.

The effect of this change, combined with other minor clarifications.
is to permit small facilities to continue to hold meetings of their pharmacy
and therapeutics committee on an annual instead of a quarterly basis.
In addition, a wording change is being made in (b)!. to clarify that small
facilities need not include the medical director in this committee because
as previously noted, small facilities will not be required to have ~ medical
director.

COMMENT: Several commenters believed that the Department
should accept patient activities directors who do not have the qualifi
cations listed in N.J.A.C. 8:39-7.3(a). as long as they receive consultation
or have sufficient experience. Leaving the standard as it is would force
many nursing homes to replace dedicated, competent patient activities
directors of long standing.

RESPONSE: Many nursing homes find it difficult to hire patient
activities staff; requiring stringent qualifications that would force nursing
homes to replace dedicated. competent patient activities directors of long
standing would not serve the interests of nursing home patients or the
intent of the standard. An additional paragraph has been added at
N.J.A.C. 8:39-7.3(a)3 to allow current patient activities directors to re
main in their positions as long as they remain at the same facility. The
paragraph states:

Serves as director of patient activities for the facility on June 20,
1988.

COMMENT: As with patient activities, several commenters believed
that the social worker qualifications detailed in N.J.A.C. 8:39-39.1 were
too strict and would cause nursing homes to replace competent social
workers who have gained their expertise through experience or alternative
training.

RESPONSE: The standard, now codified at 8:39-39.2(a), has been
changed to allow social work directors who are currently working in a
nursing home to continue in the position, as long as there is expert
consultation. Specifically. added to the end of the first sentence of
8:39-39.2(a):

or who on June 20. 1988 served in the facility as a social work
designee, with consultation of at least 8 hours per month from an
individual who holds a masters degree in social work.

COMMENT: A comment from the Department of Community Affairs
(DCA) clarified the jurisdiction for enforcement of subchapters 41 and
42 and suggested an alternative means to duplicating standards already
required by N.J.A.C. 5:23, while still including the standards for infor
mational purposes. DCA initially requested a hearing on its concerns but
has withdrawn its request.

RESPONSE: In accordance with the Department of Community Af
fairs recommendations, NJ.A.C. 8:39-41.1 was given a new title: "Man
da tory compliance with codes" and was split into three sections, one
detailing the jurisdiction of the Department of Community Affairs, one
describing the codes used by Department of Health officials for plans
review and a third delineating the code used by Department of Health
surveyors for annual inspections. The first two only are designated as
being informational only; the third will be used as the basis for licensure
actions.

A second area of substantive change is N.J.A.C. 8:39-41.4, which was
renamed as "Mandatory safety requirements", contains those safety stan
dards deemed essential by the Department of Health that do not appear
in codes administered by the Department of Community Affairs. A
substantial number of standards that cited the National Fire Protection
Association Life Safety manual, the Uniform Construction Code and the
Uniform Fire Code were deleted, as they were deemed duplicative of
codes already referenced in 8:39-41.1.

Finally, in response to a specific concern of the DCA, kerosene heaters
were explicitly prohibited.

COMMENT: A detailed set of requirements was received from the
Ombudsman for the Institutionalized Elderly. The Ombudsman sought
to revise N.J.A.C. 8:39-27.3(c) to clarify requirements involving
withdrawal and withholding of life-sustaining treatments; make N.J.A.C.
8:39-6.1(d) on admission waiting lists mandatory; strengthen certain
provisions regarding patient rights and clarify whether patients may waive
their rights; specify an air temperature range for faCilities; clarify require
ments for notifying the Ombudsman of suspected incidents under
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N.J.A.C. 8:39-9.2(e)3.; eliminate all advisory standards or make them
mandatory; restrict non-emergency admissions to normal business hours
under N.J.A.C. 8:39-10.I(e); and add a requirement that the facility
ensure that the patient receive quality care.

RESPONSE: The Department believes that the wording on life-sus
taining treatments, originally supplied by the Office of the Ombudsman,
most clearly articulates nursing home responsibilities in this area; a nurs
ing home that did not comply with established law in this area would
be vulnerable to penalties under subchapters 4 and 27, and the additional
statement in N.J.A.C. 8:39-27.3(c) specifying that the Department will
not penalize facilities for complying with such established law further
clarifies the situation. The Department did not feel free to require ad
mission waiting lists, as this whole area is governed by statute and
involves other agencies. On patient rights, the Department changed
N.J .A.C. 8:39-4.I(a)7 to delete the word "limited" in "limited power of
attorney" and changed 4.I(a)10 to assure that guardians have access to
patients' property only under proper authorization. The regulations re
main silent on the issue of whether specific patient rights may be waived,
although these are mandatory rules. Also on patient rights, the regu
lations are silent on the issue of whether patients may be required to
purchase medications only through the nursing home; this issue is new
to the Licensure Reform Project and could be explored subsequently on
an inter-agency basis. Air temperatures are not directly specified but most
conform with federal requirements under N.J.A.C. 8:39-41.2(g). The
notification provision in N.J.A.C. 8:39-9.2(e)3. was changed in ac
cordance with the comment. Advisory standards have been much ex
pressed as a concept and are intended to encourage facilities to exceed
merely minimal requirements, in line with the desire to use positive
reinforcement methods as recommended by an Institute of Medicine
commi ttee (I nsti tu te of Medicine, Improving the Quality of Care in Nursing
Homes [Washington DC: National Academy Press, 1986], p. 188). The
Nursing Home Advisory Group recommended that, due to difficulties
in arranging medical and family transportation during business hours,
evening discharges frequently are preferable, with patient or family con
sent. Lastly, although the Ombudsman would have the Department create
a single rule requiring quality of care, the entire chapter is intended to
serve that purpose.

The Department received additional comments as follows:
COMMENT: Two commenters requested changing N.J.A.C.

8:39-4.1(a)22 to permit facilities to expel or refuse to admit disruptive
visitors.

RESPONSE: Procedures exist outside the force of these rules for facili
ties to intervene in exceptional circumstances to protect patients, staff,
and other visitors from disorderly behavior.

COMMENT: One commenter suggested modifying N.J.A.C.
8:39-5.1 (a) to authorize facilities to place indigent patients in relatively
small or less comfortable rooms.

RESPONSE: Such discrimination would violate federal and state pub
lic policy.

COMMENT: Several commenters wanted to reduce, while many other
commenters supported. an increase in the ratio of full-time equivalent
patient activities staff to patients from 1:60 to 1:53 (specified in N.J.A.C.
8:39-7.4(a»),

RESPONSE: The rule does permit facilities to credit toward this ratio
the use of part-time or consultant activities personnel in such programs
as pet therapy, sing-alongs, discussion groups and art therapy.

COMMENT: Several commenters wanted N.l.A.C. 8:39-8.I(a) made
mandatory, so that facilities would be required to include patient activities
staff in patient care conferences.

RESPONSE: Patient care conferences are themselves advisory and not
mandatory, under N .1.A.C. 8:39-l2.2(b).

COMMENT: One commenter objected, for reasons of cost, to the
requirements in N J .A.C. 8:39-9.1 (c) that facilities with more than 240
beds assign a full time administrative supervisor to the evening shift.

RESPONSE: The likelihood of problems arising in large facilities dur
ing evening hours, and requiring administrative intervention, is sufficient
ly high to justify the presence of a supervisor who is not performing
patIent care and therefore is free to circulate throughout all patient care
units. Representatives of other large facilities indicated that this practice
is normal. In other facilities that do not have evening supervisors, the
estimated incremental cost of this standard, even assuming that the fa
cility does not even have a part-time supervisor working evenings, is less
than 50 cents per patient day.

COMMENT: Two comments were submitted in response to N.1.A.C.
8:39-10.3(a), which promotes staff education. One commenter believed
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this standard should be mandatory while the other opposed inclusion of
the standard at ail.

RESPONSE: The provision of financial remuneration or com
pensatory time off to attend educational programs is an advisory feature
of nursing home administration. Some education also is mandated. in
N.J.A.C. 8:39-13.4.

COMMENT: Several commenters recommended that N.J.A.C.
8:39-12.2(b) be changed to exclude nurse aides and licensed practical
nurses (LPN's) from participation in interdisciplinary team conferences.

RESPONSE: Nurse aides and LPN's should participate in these con
ferences since they provide 90 percent of direct care to nursing home
residents. This standard is only advisory.

COMMENT: One commenter wanted N.J.A.C. 8:39-13.2(a) changed
to an advisory standard because many facilities are unable to participate
in the development of a care plan.

RESPONSE: This standard requires that patients and families be
provided the opportunity to participate in the development and im
plementation of the care plan. It does not mandate their participation.

COMMENT: One commenter requested that N.J.A.C. 8:39-14.4(a)-(e)
be made mandatory. in order to assure that employees are competent
to safely perform the tasks related to their position.

RESPONSE: These are advisory standards that go beyond the man
datory requirements of N.J.A.C. 8:39-13.4(a)-(e), which ensure that em
ployees are able to provide safe patient care.

COMMENT: Two commenters suggested adding a clause to N.J.A.C.
8:39-17.4(a) to exempt smaller facilities from the need to increase dietary
staffing. while several other commenters strongly supported this standard
as proposed.

RESPONSE: The use of therapeutic diets is increasing in facilities of
all sizes. This necessitates an increase in dietary staffing. The implementa
tion ofN.J.A.C. 8:39-17.4(a) will be delayed until July 1,1989, as outlined
in Subchapter 43.

COMMENT: One commenter thought it may be difficult to comply
with N.J.A.C. 8:39-18.4(b) due to the unavailability of fresh fruits and
vegeta bles on a daily basis.

RESPONSE: This is only an advisory standard.
COMMENT: Two commenters recommended N.J.A.C. 8:39-19.I(b)

be changed to allow LPNs or other staff members to function as the
infection control officer.

RESPONSE: This standard does not prevent LPN's or other staff
members from being designated as the infection control officer. provided
they either have received education or have had experience in infection
control or epidemiology.

COMMENT: A commenter indicated that the requirement of
N.J.A.C. 8:39-21.J(b) that the housekeeping staff wear clean clothes
imposed a dress code upon employees.

RESPONSE: It is not the intent of this standard to impose a dress
code or to require that uniforms be worn by housekeeping staff. The
intent of the rule is to ensure cleanliness.

COMMENT: Several commenters felt it was not necessary for the
medical director to review all individual incident reports as required by
N.J.A.C. 8:39-23.2(d). since this would be very time-consuming.

RESPONSE: Because incident reports provide insight into potential
problem areas that may require attention, this standard should remain
mandatory. The incident reports may be presented to the medical director
in a form that facilitates easy review.

COMMENT: Comments were received in opposition to both N.J.A.C.
8:39-24.3(a) and (d) stating that it would be logistically difficult to imple
ment these standards, which involve scheduled physician visits and posted
physician fee schedules.

RESPONSE: These standards are advisory standards. which reflect
superior achievement or excellence.

COMMENT: Four commenters expressed opinions about N.J.A.C.
8:39-25.2(b) specifying mandatory nurse staffing levels: two in support
of this standard, one in support if appropriate reimbursement is provided
to implement the nurse staffing increases, and one opposed.

RESPONSE: Adequate nurse staffing is critical to safe provision of
quality care to nursing home residents. It is not the intent of the Depart
ment to impose increased nurse staffing requirements upon facilities
without adequate reimbursement. Therefore, this standard will not be
come operative until July I. 1989, as delineated in N.J.A.C. 8:39-43.

COMMENT: Two comments expressed concern that N.J.A.C.
8:39-26.3(d), addressing training and orientation of nurse aides. would
be costly to implement and in some cases unnecessary.
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RESPONSE: Training and orientation of nurse aides ensures the
provision of quality care to nursing home residents. This is an advisory
standard. meant to encourage facilities to do more than merely meet
minimal standards.

COMMENT: Three commenters suggested that N.J.A.C. 8:39-27.3(d)
should not specify five pounds of weight gain or loss as the point at which
a note should be entered into the medical record. It was suggested that
the term "a significant weight gain or loss" would be a more appropriate
trigger for a medical record entry.

RESPONSE: A five pound weight change is significant. The use of
a numerical figure is clear. objective. and easy to measure.

COMMENT: One comment suggested that N.J.A.C. 8:39-29.4(i) be
expanded to require shift-to-shift counts and declining inventory sheets
for controlled substances. even under unit dose systems.

RESPONSE: The requirements set forth in N.J.A.C. 8:39-29.4(i) man
date that each facility have procedures in place for the inventory of
controlled substances in accordance with law. The Department believes
that this rule sufficiently addresses the concern raised by this commenter.

COMMENT: Four comments were received on N.J.A.C. 8:39-30.2,
two advocating that the standard be made mandatory, and two requesting
that the standard be deleted. The standard involves pharmacist certifica
tion.

RESPONSE: The requirement for certification of the consultant phar
macist or director of pharmaceutical services is an advisory standard
intended to encourage facilities to hire staff with credentials above those
minimally required.

COMMENT: One commenter wanted to know whether N.J.A.C.
8:39-32.1 prohibited smoking throughout the facility.

RESPONSE: This advisory standard encourages facilities to restrict
smoking by staff members to areas used solely by staff members.

COMMENT: One commenter was concerned that N.J.A.C. 8:39-37.3
would not allow facilities sufficient time to obtain Medicaid approval for
a physical therapy evaluation.

RESPONSE: Medicaid approval is not required for a physical therapy
evaluation.

COMMENT: Three commenters suggested that N.J.A.C. 8:39-38.I(b)
aliow Certified Occupational Therapy Assistants (COTA's) to provide
occupational therapy to residents.

RESPONSE: This advisory standard, which encourages the use of
registered occupational therapists (OTR's), does not preclude the use of
COTA's.

COMMENT: One commenter disputed the estimates of the fiscal im
pact of the new rules.

RESPONSE: The commenter did not understand the difference be
tween the impact on total costs of nursing horne care in New Jersey and
the impact of New Jersey Medicaid expenditures.

COMMENT: In subchapter 2, commenters proposed technical
changes to the construction plans review process.

RESPONSE: The plans review process is not under reevaluation by
the Licensure Reform Project.

COMMENT: [n subchapter 3, commenters questioned the method of
implementing advisory standards.

RESPONSE: The Department will be formulating a method to report
results of inspection surveys that include advisory standards. A clause
requiring written Commissioner approval of such a method was deleted
in response to comments. Wording on enforcement methods in N.J.A.C.
8:39-3.1 (b)3 also was clarified.

COMMENT: In subchapter 4, many commenters requested changes
in the enumeration of patient rights.

RESPONSE: Patient rights are primarily specified by statute. The
Department did change N.J.A.C. 8:39-4.I(a)12 to permit patient room
reassignments that may not be in each patient's best interests, so long
as the reassignment is not arbitrary or capricious.

COMMENT: In subchapter 5, commenters questioned the meaning of
"statewide occupancy level" in N.J.A.C. 8:39-5.I(c) and sought to include
all responsible parties as recipients of patient financial records.

RESPONSE: The term is defined in the statute referenced in the rule.
A change in N.J.A.C. 8:39-5.2(d) has been made in response to the
comment.

COMMENT: In subchapter 6, there was a comment about discrimina
tion in N.J.A.C. 8:39-6.I(b) and a suggestion to make 8:39-6.I(d) man
datory.

RESPONSE: The rule does not authorize discrimination. Mandatory
standards are those that have been validated by an extremely extensive
process, conducted by the Department's Licensure Reform Project, to
assure that they are important to patient care.
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COMMENT: In subchapter 7, commenters expressed divided opinions
about increased staffing levels. They also wanted a time frame specified
for care plans, a change in wording about the role of patient activities
staff, and a waiver for small facilities from the requirements of a dedicated
acti vi ties room.

RESPONSE: The staffing issue is discussed above. The time frame for
care plans is specified in subchapter II. "Provide a diversity of programs"
was changed to "arrange a diversity of programs" in N J .A.C. 8:39-7.5(a).
The exemption for small facilities was granted in N.J.A.C. 8:39-7.6.

COMMENT: In subchapter 8, some commenters wanted several
provisions made mandatory. while others asserted that certain standards
are too costly.

RESPONSE: Mandatory regulations are those that have been vali
dated as highly important to patient care in New Jersey. Advisory stan
dards are considered desirable achievements that have not becn firmly
validated.

COMMENT: In subchapter 9, there were several diverse comments
about wording, and a claim that administrators should not be required
by rule to provide a copy of Health Department inspection survey reports
to facility owners and governing boards.

RESPONSE: NJ.A.C. 8:39-9.2(a) has been changed to require facili
ties to provide patient financial records to patients only during normal
business hours or by prior arrangement. N.J.A.C. 8:39-9.2(e)1 has been
changed to require facilities to notify the Department of interruption of
only those physical plant services that are basic. NJ.A.C. 8:39-9.2(e)3
has been changed to require immediate notification of authorities in cases
of suspected patient abuse. The Department considers administrators
responsible for informing their superiors about the results of state inspec
tions.

COMMENT: In subchapter 10, questions were raised about staff train
ing in cardiopulmonary resuscitation (CPR), interest-bearing accounts.
and the placement of certain standards.

RESPONSE: The standards have been changed to encourage facilities
to have CPR-competent staff available throughout the facility at all times
on a timely basis, and to exclude very small patient accounts from those
for which the facility is encouraged to obtain interest accruing to the
patient.

COMMENT: In subchapter II, diverse opinions were raised about the
role of licensed practical nurses (LPN's) in care planning and about
different aspects of care planning. The role of geriatric nurse practitioners
also was questioned.

RESPONSE: The change in the LPN role has been noted previously.
NJ.A.C. 8:39-11.\ also has been changed to clarify that the RN must
approve only the nursing portion of the patient's care plan. Questions
about care planning appeared to reflect concerns about regulations other
than these licensing provisions. Geriatric nurse practitioners are currently
permitted to conduct patient reassessments, but not initial assessments.

COMMENT: In subchapter 12, commenters wanted certain provisions
made mandatory or moved from social work to nursing care assessment,
and wanted communication methods clarified.

RESPONSE: "Written or oral communication" in N.J.A.C.
8:39-12.2(a) has been changed to "written notes or oral conferences." The
social work scope of practice is well established by education, current
practice, and myriad federal and state regulations.

COMMENT: In subchapter 13, changes in the language of NJ.A.C.
8:39-13.I(d) were requested. Also, one commenter contended that the
requirement in NJ.A.C. 8:39-13.3(b) that staff be able to communicate
effectively with patients would be racially discriminatory.

RESPONSE: The somewhat imprecise requirement of "prompt"
notification in case of an "emergency" does leave room for discretion,
which the Department considers necessary. The comment about racial
discrimination appears to assume that people of one race or another are
less able to communicate effectively.

COMMENT: In subchapter 14, commenters expressed mixed opinions
about whether particular standards should be made mandatory, kept as
advisory, or deleted.

RESPONSE: The Department places a high value on staff education,
as delineated in this subchapter. The Department recognizes that opinions
in this area are divided.

COMMENT: In subchapter 17, there were diverse comments about
the wisdom or necessity of increased staffing levels, especially with regard
to small facilities.

RESPONSE: The Department found no compelling reason to exempt
small facilities from dietary staffing requirements, although one change
has been made in N.J.A.C. 8:39-17.2(a) to permit small facilities that do
not have medical directors to establish dietary manuals without medical
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director approval. Food service director qualifications in N J .A.C.
8:39-17.3(b) have been relaxed to permit qualified individuals to serve
as directors without taking a particular state-approved course.

COMMENT: In subchapter 18. commenters expressed reservations
about specific standards that they thought do not permit adequate flex
ibility.

RESPONSE: NJ.A.C. 8:39-18.4(d) and 18.5 have been changed to
include patient access to food through staff and to exclude picnics from
occasions when nondisposable dishes are used. Flexible interpretation of
other provisions is anticipated.

COMMENT: In subchapter 19, objections were raised that certain
provisions were too prescriptive.

RESPONSE: The Department made four changes in subchapter 19 to
clarify that extensive specialized education is not required for infection
control officers, permit effective hand sanitation techniques other than
the use of common soap, clarify that double check valves are required
only for potable well water, and permit medium weight plastic trash bags
for noninfectious waste.

The Department is not prepared to relax the proposed requirement that
patients have an opportunity to wash their hands before eating meals.

COMMENT: In subchapter 20, a question about wording and a mis
understanding about advisory standards emerged.

RESPONSE: The Department prefers the term "infection control of
ficer" to "designee." Facilities are not required to comply with advisory
standards.

COMMENT: In subchapter 20, a commenter claimed that written
cleaning schedules are unenforceable through the survey process.

RESPONSE: Written schedules are eminently enforceable through the
survey process.

COMMENT: In subchapter 23, a loosening of the proposed (and
current) rules was requested to reduce required notifications of phys
icians.

RESPONSE: The rules do permit physicians to specify circumstances
under which they would be informed of such events as patient refusal
of medications. The requirement in NJ.A.C. 8:39-23.I(b) that the medical
record contain an explicit justification of a physician visit frequency of
less than 30 days appears to be a reasonable approach that is less stringent
than what some people desire and more stringent than what some facilities
would like.

COMMENT: In subchapter 24, a commenter opposed several items
as difficult to achieve, and different wording was sought for nurse geron
tologists.

RESPONSE: Advisory standards are difficult to achieve almost by
definition, but many facilities already meet these standards. Wording has
been changed from "nurse gerontologist" to "gerontological nurse practi
tioner" to conform with terminology used by the State Board of Nursing.

COMMENT: [n subchapter 25, approximately 25 comments were re
ceived, ranging from full agreement with the subchapter to opposition
to several rules. Some commenters wanted to strengthen provisions for
round-the-clock RN coverage, require that all RN's have baccalaureate
degrees, and retain the provision for certification of all nurse aides. Other
commenters wanted to weaken provisions for round-the-clock nursing
coverage, include the director of nursing's time in the computation of
staff-patient ratios, and eliminate the provision for nurse aide certifica
tion. Minor modifications also were sought.

RESPONSE: Changes have been made to clarify that the nursing
director's direct care hours can be included in the staffing computation,
except in large facilities, and to exempt small facilities under limited
special circumstances from having an RN on duty during the day shift.
NJ.A.C. 8:39-25.2(d) has been changed to permit hourly visual observa
tion of all patients by any patient care staff member, and to clarify that
each observation need not be documented. In general, the issue of nurse
staffing is of critical importance and extreme sensitivity, and these rules
are the product of a very high level of participation by Department
authorities, nursing home administrators and nurses, and representatives
of other agencies.

COMMENT: In subchapter 26, objections included a need for higher
reimbursement and a claim that these provisions intrude on the
prerogatives of management.

RESPONSE: Reimbursement levels are not set by the Department of
Health. While management is free to ignore these advisory provisions,
certain of them, such as the primary nurse aide system specified in
NJ.A.C. 8:39-26.2(b), are strongly favored in the interest of high quality
patient care. The nurse aide training provision in NJ.A.C. 8:39-26.3(d)
has been modified to permit aides with experience in other facilities to
begin work before undergoing a formal training program in the facility.
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COMMENT: In subchapter 27, many commenters expressed opinions
about specific aspects of patient care.

RESPONSE: Wording requiring that clothing be seasonal and well
fitting has been deleted in the 'interest of patient choice, and wording
about double restraints has been deleted as being redundant and confus
ing. Although many of the rules are not as specific in certain cases as
some might hope-for example, one commenter sought a provision re
quiring heating of water mattresses, and another wanted to know precise
ly what treatment for dehydration would be acceptable-the rules con
template most questions that ordinarily arise in complaints about patient
care that are presented to the Department.

COMMENT: In subchapter 28, objectins included the use of the term
"bath book", a provision that uniforms are worn by nurses but not by
other patient care staff; and the concern that privacy for conjugal visits
should be restricted to competent patients.

RESPONSE: The Department has changed "bath book" to "bath
record." The other comments conflicted with the apparent majority view
and no changes have been made.

COMMENTS: In subchapter 29, many wording changes were ad
vocated. The suggested changes would affect labeling of repackaged medi
cations, communications with provider pharmacies, drug destruction, and
other standard pharmacy procedures.

RESPONSE: The Department has made changes in this subchapter,
besides those noted previously, to delete the redundant word "accurately"
in NJ.A.C. 8:39-29.2(c); delete the inappropriate phrase "and drug
withholding occurrences" in N.J.A.C. 29.3(b); add the clarifying phrase
"and communicated to the provider pharmacy if a provider pharmacy
is used" to NJ.A.C. 8:39-29.3(c); specify precise mechanisms for notifying
physicians and pharmacies of medication errors in N J .A.C. 8:39-29.3(1);
add a clarifying sentence to NJ .A.C. 8:39-29.4(a) permitting pharmacies
to avoid duplicate labeling of medications; specify repackaging require
ments in NJ.A.C. 8:39-29.4(e); and require timely staff access to emerg
ency kits under NJ.A.C. 8:39-29.4(d).

COMMENT: In subchapter 30, commenters sought flexibility in the
use of unit dose systems and favored mandatory use of emergency carts.
A new standard also was suggested.

RESPONSE: A definition of unit dose system has been added to
permit flexibility appropriate to nursing home settings. Emergency kits,
but not carts, are mandatory in subchapter 29. The Department added
a standard at N.J .A.C. 8:39-30.4 for pharmacy review of the records of
new patients within the first week of admission and renumbered the
existing standard NJ.A.C. 8:39-30.4.

COMMENT: In subchapter 31, commenters wanted private rooms
exempted from the requirement of privacy curtains around beds. door
alarms that could sound at the doors instead of at nurses' stations,
clarification of a provision that appeared to require emergency gener
ators, and a wording change involving refrigeration of biological prod
ucts.

RESPONSE: All these suggested changes have been made.
COMMENT: In subchapter 32, commenters asked for deletion of a

provision for footstools in each patient room. They further requested
inclusion of silk flowers in a standard promoting the use of flowers and
plants, because many patients prefer silk arrangements. Commenters also
asked for a definition of "aesthetically attractive" as applied to wall
hangings and, in one case, asked that a prohibition on smoking be made
mandatory.

RESPONSE: Changes have been made to delete the provision about
footstools and to include silk flowers. Gradual movement toward smoke
free environments in New Jersey health facilities is anticipated. Hangings
presumably will be considered "aesthetically attractive" if patients and
staff find them enjoyable to view.

COMMENT: In subchapters 33 and 34, a commenter expressed con
cern about documentation requirements and asked for a definition of
patient classification systems, as used in NJ.A.C. 8:39-34.I(d).

RESPONSE: The only documents required in subchapter 33 are a
quality assurance (QA) plan, summary findings, evidence that infor
mation is obtained from patients and visitors, evidence of evaluation of
staff education programs, evidence of review of inventory controls and
maintenance reports, and procedures involving incidents and hazards.
Meeting minutes would be among the types of evidence that would be
acceptable. Patient classification systems typically categorize patients by
level of acuity or need for intensive staff services.

COMMENT: In subchapter 35, commenters made suggestions about
the wording of NJ.A.C. 8:39-35.2(d)4 involving physical examinations
and expressed concerns about specific situations and compliance with
Medicaid regulations.

ADOPTIONS

RESPONSE: The section on physical examinations has been clarified
with a cross-reference to another rule, and a requirement that it include
weight has been deleted. The Health Department is not responsible for
developing Medicaid regulations, which in some instances involving
documentation may be more stringent than those enforced by the Health
Department.

COMMENT: In subchapter 37, relaxation of the requirement that
physical therapy evaluation occur within two days of the initial physician
order, in N J .A.C. 8:39-37.3 was suggested.

RESPONSE: Delays in the initiation of physical therapy can be
detrimental to patients. A punctuation change was made to clarify that
small facilities are totally exempt from the two-day rule.

COMMENT: In subchapter 39, several commenters expressed skep
ticism about the value of social workers or requested that people with
diverse education backgrounds should be permitted to function as social
workers. Another commenter found the subsection headings confusing.

RESPONSE: Support for social work among health care authorities
far exceeds opposition to it. For example, a recent Institute of Medicine
committee strongly recommended more regulatory emphasis on social
work. (Institute of Medicine, Improving the Quality of Care in Nursing
Homes [Washington DC: National Academy Press, 1986], pp. 99-100).
The section as a whole has been reordered, as specified at the end of
this summary.

COMMENT: In subchapter 40, two commenters expressed concern
that advisory standards are requirements, and two commenters wondered
about the meaning of social worker availability during business hours
under NJ.A.C. 8:39-40.2(e).

RESPONSE: Advisory standards represent superior achievement and
are not mandated. The concept of availability has been articulated more
fully in N J .A.C. 8:39-40.2(a) to provide an opportunity for families and
other visitors to arrange to meet with a social worker during evenings
or weekends, without requiring that a social worker be present in the
facili ty every day and evening.

COMMENT: In subchapter 41, a commenter asked for more liberal
smoking provisions, and another commenter made a lengthy series of
remarks about preventive maintenance and related issues.

RESPONSE: Reasonable application of the preventive maintenance
requirements is anticipated. The smoking provisions are considered mini
mal at this time. This entire subchapter has been rewritten, as noted
above, to meet concerns expressed by the Department of Community
Affairs.

COMMENT: In subchapter 42, concerns were expressed about the
qualifications of the maintenance supervisor specified in N.J.A.C.
8:39-42.I(b) and about the content of a heat emergency action plan under
NJ.A.C. 8:39-42.2(e) (adopted as NJ.A.C. 8:39-42.2(d».

RESPONSE: The Department is encouraging the use of highly quali
fied maintenance supervisors. Rigorous adherence to the spirit of heat
emergency legislation is also desired. Like subchapter 41, this subchapter
has been extensively reworked for the same reason.

COMMENT: In subchapter 43, a commenter addressed the nature of
regulation and suggested a research design under NJ .A.C. 8:39-43.2.

RESPONSE: The question of a research design remains undetermined
and is not sharply circumscribed by this rule.

COMMENT: The Department of Human Services, Division of Medi
cal Assistance and Health Services, requested that portions of subchapter
II be revised to conform with Medicaid requirements. In particular, the
Division wanted specific time frames and requirements for patient
assessments and reassessments based on its own rules, such as reassess
ment cycles of 30 days for all patients classified as skilled nursing facility
(SNF) patients, 60 days for all patients classified as intermediate care
facility level "A" (ICF-A) patients, and 90 days for all ICF-B patients.

RESPONSE: This issue has been discussed in the Nursing Home Ad
visory Group since 1986, and Group members other than the Medicaid
representatives have not been persuaded by their position. There are
several reasons for this. First, the licensing rules presented in this notice
apply to all nursing homes in the State. Many facilities do not participate
in the Medicaid program and therefore ought not to be expected to
comply with Medicaid requirements, unless those requirements are other
wise valid for licensure purposes. This is especially true in the case of
SNF and ICF classifications, which are used for Medicaid purposes only.
Second, specified and inflexible cycles for reassessment do not necessarily
ensure high quality care. The interval between assessments, like the con
tent of the care plan, is reasonably affected by clinical judgments that
will differ among individual patients. Third, especially during a period
of nursing shortages, forced adherence to rigid documentation require
ments could compromise patient care as nurses spend a great deal of time
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meeting paperwork requirements and consequently have limited time left
for personal contact involving patients. Fourth, while uniform Medicaid
and licensing requirements are generally desirable. the Advisory Group
has not been persuaded that licensing rules therefore must be adjusted
to conform with Medicaid requirements, in lieu of more balanced accom
modations.

COMMENT: The Department of Human Services, Division of Mental
Health and Hospitals, asked that N.J.A.C. 8:39-5.I(e) be changed to
delete a reference to individuals who have been placed in an institution
through a legal commitment process. The Division further asked that
N.J.A.C. 8:39-5.2(c) be changed to reflect local commitment processes.
Finally, the Division asked that N.J.A.C. 8:39-6.1 be made mandatory.

RESPONSE: The first change has been made as requested. The second
change has not been made, because, in the opinion of the Advisory Group
and the Department, based on reaction group meetings and results of
a statewide written survey conducted to assure the validity of licensing
rules, the use of independent physicians and a social worker would be
useful in determining whether specific patients should stay in a particular
nursing home or be placed elsewhere. This rule should not be interpreted
as conflicting with commitment requirements. Finally, admission waiting
lists are maintained as advisory standards based on previous communica
tion with the Department of Human Services and a desire not to interfere
with enforcement of relevant legislation.

Because the formating of standards in subchapters 39 and 40 appeared
incommensurate with the formating of other subchapters, the revised
social work standards were reordered for clarity. As noted above,
subchapter 41 was revised to meet concerns expressed by the Department
of Community Affairs. A table summarizing the recodification of these
rules appears below preceding N.J.A.C. 8:39-39.

Full text of the adoption follows (additions indicated in boldface
with asterisks *thus*; deletions indicated in brackets with asterisks
*[thus]*).
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(b) These rules and standards apply to each licensed long-term
care facility. They are intended for use in State surveys of the facilities
and any ensuing enforcement actions. They are also designed to be
useful to consumers and providers as a mechanism for privately
assessing the quality of care provided in any long-term care facility.

8:39-1.2 Definitions
The following words and terms, when used in this chapter, have

the following meanings, unless the context clearly indicates otherwise:
"Bed" or "licensed bed" means, with reference to a patient, the

item of furniture assigned to no more than one patient for sleeping,
resting, relaxing, or otherwise used for the patient's personal comfort
or convenience, and with reference to a facility, one of the total
number of beds for which each licensed long-term care facility is
approved for patient care by the Commissioner of the New Jersey
Department of Health.

"Facility" means a facility or distinct part of a facility licensed by
the New Jersey State Department of Health to provide health care
under medical supervision and continuous nursing care for 24 or
more consecutive hours to two or more patients who are not related
to the members of the governing authority by marriage, blood, or
adoption: who do not require the degree of care and treatment which
a hospital provides: and who, because of their physical or mental
condition, require continuous nursing care and services above the
level of room and board.

"Patient" means a person who is under medical care and treatment
in the facility and who is assigned a bed in the facility.

"Each service" refers to all personnel assigned managerial re
sponsibility for the provision within the facility of medical, nursing,
patient activities. pharmaceutical, social work, dietary, or, if speci
fied, rehabilitative (including physical therapy), dental, or house
keeping (or environmental) services to patients.

Subchapter Contents:

CHAPTER 39
MANUAL OF STANDARDS FOR LONG-TERM CARE

SUBCHAPTER I. GENERAL PROVISIONS

8:39-1.1 Scope and purpose
(a) This chapter contains rules and standards intended to assure

the high quality of care delivered in long-term care facilities, com·
monly known as nursing homes, throughout New Jersey. Compo
nents of quality of care addressed by these rules and standards
include access to care, continuity of care, comprehensiveness of care,
coordination of services, humaneness of treatment, conservatism in
intervention, safety of the environment, professionalism of
caregivers, and participation in useful studies.

I.
2.
3.

4.
5, 6.
7, 8.
9, 10.
11, 12.
13, 14.
IS, 16.
17, 18.
19, 20.
21, 22.
23, 24.
2S, 26.
27, 28.
29, 30.
31, 32.
33, 34.
3S, 36.
37, 38.
39, 40.
41, 42.
43.

Geneal Provisions
Licensure Procedure
Compliance with Manda~ory Rules and Advisory Stan
dards
Pa tien t Righ ts
Access to Care
Patient Activities
Administration
Patient Assessment and Care Plan
Communication
Dental Services
Dietary Services
Infection Control and Sanitation
Laundry and Housekeeping Services
Medical Staff
Nurse Staffing
Patient Care
Pharmacy
Physical Environment
Quality Assurance
Medical Records
Rehabilitation Services
Social Work Services
Physical Plant
Implementation of Staffing Requirements

SUBCHAPTER 2. LICENSURE PROCEDURE

8:39-2.1 Certificate of Need
(a) According to the Health Care Facilities Planning Act, P.L.

1971, c.136 and 138, N.J.S.A. 26:2H-l et seq., and amendments
thereto, a health care facility shall not be instituted, constructed,
expanded, or licensed to operate except upon application for and
receipt of a Certificate of Need issued by the Commissioner.

(b) Application forms for a Certificate of Need and instructions
for completion may be obtained from:

Review and Comment Program
Division of Health Planning and Resources Development
New Jersey State Department of Health
CN 360
Trenton, NJ 08625-0360
(c) The facility shall implement all conditions imposed by the

Commissioner as specified in the Certificate of Need approval Jetter.
Failure to implement the conditions may result in the imposition of
sanctions in accordance with the Health Care Facilities Planning Act,
P.L. 1971, c.136 and 138, N.J.S.A. 26:2H-I et seq., and amendments
thereto.

8:39-2.2 Application for licensure
(a) Following acquisition of a Certificate of Need, any person,

organization, or corporation desiring to operate a facility shall make
application to the Commissioner for a license on forms prescribed
by the Department. Such forms may be obtained from:

Licensing, Certification and Standards
Division of Health Facilities Evaluation
New Jersey State Department of Health
CN 367
Trenton, NJ 08625-0367
(b) The Department shall charge a nonrefundable fee of $SOO.OO

plus $3.00 per bed for the filing of an application for licensure of
a long-term care facility. The Department shall also charge a
nonrefundable fee of $500.00 plus $3.00 per bed for the annual
renewal of the license.

(c) Any person, organization, or corporation considering appli
cation for license to operate a facility shall make an appointment
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for a preliminary conference at the Department with the Licensing,
Certification and Standards Program.

(d) Any applicant denied a license to operate a facility shall have
the right to a fair hearing in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-I et seq. and the Uniform Adminis
trative Procedure Rules, N.J.A.C. 1:1-1 et seq.

8:39-2.3 Newly constructed or expanded facilities
(a) The application for a license pursuant to N.J.A.C. 8:39-2.2 for

the operation of a new facility shall include written approval of final
construction of the physical plant by:

Health Facilities Construction Service
Division of Health Facilities Evaluation
New Jersey State Department of Health
CN *[360]* *367*
Trenton, NJ 08625-036*[0]**7*
(b) A final on-site inspection of the construction of the physical

plant shall be made by representatives of the Health Care Facilities
Construction Service and the Health Facilities Inspection Program,
to verify that the building has been constructed in accordance with
the final architectural plans approved by the Department.

(c) Any health care facility with a construction program, whether
a Certificate of Need is required or not, shall submit plans to the
Health Facilities Construction Service of the Department for review
and approval prior to the initiation of any work.

8:39-2.4 Surveys and temporary license
(a) When the written application for licensure pursuant to

N.J .A.C. 8:39-2.2 is approved and the building is ready for occupan
cy, a survey of the facility by representatives of the Health Facilities
Inspection Program of the Department shall be conducted to de
termine if the facility meets the standards set forth in this chapter.

I. The Health Facilities Inspection Program of the Department
shall notify the facility in writing of the findings of the survey,
including any deficiencies found.

2. The facility shall notify the Health Facilities Inspection Pro
gram of the Department when the deficiencies, if any, have been
corrected. and the Health Facilities Inspection Program will schedule
one or more resurveys of the facility prior to occupancy.

(b) A temporary license shall be issued to the operator of a facility
when the following conditions are met:

I. An office conference for review of the conditions for licensure
and operation has taken place between the Licensing, Certification
and Standards Program and representatives of the facility, who have
been advised that the purpose of the temporary license is to allow
the Department to determine the facility's compliance with the
Health Care Facilities Planning Act, P.L. 1971 c.136 and 138,
N.J.S.A. 26:2H-1 et seq., and amendments thereto, and the rules
pursuant thereto;

2. Written approvals are on file with the Department from the
local zoning, fire, health, and building authorities;

3. Written approvals of the water supply and sewage disposal
system from local officials are on file with the Department for any
water supply or sewage disposal system not connected to an approved
municipal system: and

4. Survey(s) by representatives of the Department indicate that the
facility meets the mandatory standards set forth in this chapter.

(c) No health care facility shall accept patients until the facility
has written approval and/or license issued by the Licensing,
Certification and Standards Program of the Department.

(d) The facility shall accept only that number of patients for which
it is approved and/or licensed.

(e) Survey visits shall be made to a facility at any time by
authorized staff of the Department. Such visits shall include, but are
not limited to. the review of all facility documents and patient records
and conferences with patients.

(I) A temporary license shall be issued to the operator of a facility
for a period of six months and shall be renewed as determined by
the Department.

1. The temporary license shall be conspicuously posted in the
facility.
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2. The temporary license is not assignable or transferable and shall
be immediately void if the facility ceases to operate or if its ownership
changes.

8:39-2.5 Full license
(a) A full license shall be issued to the operator on expiration of

the temporary license, if the surveys by the Department have de
termined that the health care facility is operated as required by the
Health Care Facilities Planning Act, P.L. 1971, c.136 and 138,
N.J.S.A. 26:2H-1 et seq., and amendments thereto, and by the rules
pursuant thereto.

(b) A license shall be granted for a period of one year or less as
determined by the Department in accordance with (a) above.

(c) The license shall be conspicuously posted in the facility.
(d) The license is not assignable or transferable and it shall be

immediately void if the facility ceases to operate or if its ownership
changes.

(e) The license, unless sooner suspended or revoked, shall be re
newed annually on the original licensure date, or within 30 days
thereafter but dated as of the licensure date.

I. The facility shall receive a request for renewal fee as provided
in N.J.A.C. 8:39-2.2(b) 30 days prior to the expiration of the license.
A renewal license shall not be issued unless the licensure fee is
received by the Department.

2. The license may not be renewed if local regulations or any other
requirements are not met.

8:39-2.6 Surrender of license
The facility shall obtain any required Certificate of Need and shall

directly notify each patient, the patient's physician, and any guaran
tors of payment concerned at least 30 days prior to the voluntary
surrender of a license, or as directed under an order of revocation,
refusal to renew, or suspension of licensure. In such cases, the license
shall be returned to the Licensing, Certification and Standards Pro
gram of the Department within seven calendar days from voluntary
surrender, order of revocation, expiration, or suspension of license,
whichever is applicable.

8:39-2.7 Waiver
(a) The Commissioner or his or her designee may, in accordance

with the general purposes and intent of the Health Care Facilities
Planning Act, P.L. 1971, c.136 and 138, N.J.S.A. 26:2H-I et seq. and
amendments thereto, and the standards in this chapter, waive sections
of this chapter if, in his or her opinion, such waiver would not
endanger the life, safety, or health of the patient or public.

(b) A facility seeking a waiver of the standards in this chapter shall
apply in writing to the Director of the Licensing, Certification and
Standards Program of the Department.

(c) A written application for waiver shall include the following:
1. The nature of the waiver requested;
2. The specific standards for which a waiver is requested;
3. Reasons for requesting a waiver, including a statement of the

type and degree of hardship that would result to the facility upon
full compliance;

4. An alternative proposal which would ensure patient safety; and
5. Documentation to support the application for waiver.
(d) The Department reserves the right to request additional infor

mation before processing an application for waiver.

8:39-2.8 Action against licensee
(a) Violations of this subchapter may result in action by the New

Jersey State Department of Health to impose a fine, cease admissions
to a facility, remove patients from a facility, revoke a license, and/or
impose other lawful remedies.

(b) If the Department determines that operational or safety defi
ciencies exist, it may require that all admissions to the facility cease.
This may be done simultaneously with, or in lieu of, action to revoke
licensure and/or impose a fine. The Commissioner or his or her
designee shall notify the facility in writing of such determination.

(c) The Commissioner may order the immediate removal of pa
tients from a facility whenever he or she determines imminent danger
to any person's health or safety.

(d) This section shall apply to all facilities.
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(e) Any licensee made subject to action by the Department under
terms of this section shall have the right to a fair hearing in ac
cordance with the Administrative Procedure Act, N J .S.A. 52: 14B-I
et seq., and the Uniform Administrative Procedures Rules, NJ.A.C.
1:1-1 et seq.

SUBCHAPTER 3. COMPLIANCE WITH MANDATORY
RULES AND ADVISORY STANDARDS

8:39-3.1 Mandatory rules
(a) Mandatory rules contain minimum and essential requirements

of care provided by a facility.
(b) Failure to comply with any mandatory rule specified in this

chapter shall constitute a deficiency for which the New Jersey State
Department of Health may take any or all of the following measures
or any other lawful remedy:

I. Action to impose a fine;
2. Cessation of all admissions;
3. Removal of patients from the facility when *[any person's

health or safety so requires]* *there is an imminent danger to any
person's health and safety*; and

4. Revocation of the license held by the facility's operator.

8:39-3.2 Advisory standards
(a) Advisory standards contain benchmarks of excellence or su

perior attainment in providing care of high quality.
(b) Facilities are strongly encouraged to use advisory standards in

striving to provide the highest quality of care possible.
(c) Failure to comply with any or all advisory standards shall not

constitute a deficiency or result directly or indirectly in any fine,
cessation of admissions, removal of patients, or revocation of a
license, imposed pursuant to action by the New Jersey State Depart
ment of Health.

(d) Compliance with advisory standards shall not be used as an
indication of whether the facility is in compliance with mandatory
rules or whether a facility should be made subject to a penalty or
other action to protect patients.

8:39-3.3 Reporting compliance with advisory standards
(a) The New Jersey State Department of Health, Division of

Health Facilities Evaluation and Licensing, shall develop a method
to report facilities' individual compliance with advisory standards
specified in this chapter.

(b) Reports of individual facilities' compliance with advisory stan
dards shall be made available by the New Jersey State Department
of Health to the general public for inspection beginning no earlier
than six months after the adoption of this chapter *[and only after
the Commissioner of the Department of Health orders, in writing,
that such reports be issued]*. Prior to such issuance, such reports
shall be made available only to Department of Health personnel and
consultants for official purposes and, for each report, to the specific
facility that the individual report covers.

SUBCHAPTER 4. MANDATORY PATIENT RIGHTS

8:39-4.1 Patient rights
(a) Each patient shall be entitled to the following rights:
I. To retain the services of a physician the patient chooses, at the

patient's own expense or through a health care plan.
2. To have a physician explain to the patient, in language that the

patient understands, his or her complete medical condition, the rec
ommended treatment, and the expected results of the treatment. If
this information would be detrimental to the patient's health, the
explanation must be provided to his or her next of kin or guardian
and documented in the patient's medical record.

3. To participate, to the fullest extent that the patient is able, in
planning his or her own medical treatment and care.

4. To refuse medication and treatment after the patient has been
informed, in language that the patient understands, of the possible
consequences of this decision. The patient may also refuse to partici
pate in experimental research, including the investigations of new
drugs and medical devices. The patient will be included in experimen
tal research only when he or she gives informed, written consent to
such participation.
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5. To be free from physical and mental abuse.
6. To be free from chemical and physical restraints, unless they

are authorized by a physician for a limited period of time to protect
the patient or others from injury. Under no circumstances will the
patient be confined in a locked room or restrained for punishment,
for the convenience of the nursing home staff, or with the use of
excessive drug dosages.

7. To manage his or her own finances or to have that responsibility
delegated to a family member, an assigned guardian, the nursing
home administrator, or some other individual with *[a limited]*
power of attorney. The patient's authorization must be in writing,
and must be witnessed in writing *[by someone who is not affiliated
with the nursing home)*.

8. To receive a written statement describing the services provided
by the nursing home and the related charges. This statement must
also include the nursing home's policies for payment of fees, deposits,
and refunds. The patient must receive this statement prior to or at
the time of admission, and afterward whenever there are any changes.

9. To receive a quarterly written account of all the patient's funds
and itemized property that are deposited with the facility for the
patient's use and safekeeping. This record must also show the amount
of property in the account at the beginning and end of the accounting
period, as well as a list of all deposits and withdrawals, substantiated
by receipts given to the patient or his or her guardian.

10. To have daily access during specified hours to the money and
property that the patient has deposited with the nursing home. *[The
patient's guardian also has the same right of access.]* *The patient
also may delegate this right of access to his or her representative. *

II. To live in safe, decent. and clean conditions in a nursing home
that does not admit more residents than it can safely accommodate
while providing adequate nursing care.

12. To be treated with courtesy, consideration, and respect for the
patient's dignity and individuality. The nursing home may not move
the patient to a different bed or room in the facility if the relocation
is arbitrary and capricious*[, or detrimental to the patient's best
interests]*.

13. To wear his or her own clothes, unless this would be unsafe
or impractical. All clothes provided by the nursing home must fit
*[properly]* *in a way that is not demeaning to the patient*.

14. To keep and use his or her personal property, unless this would
be unsafe, impractical, or an infringement on the rights of other
residents. The nursing home must take precautions to ensure that
the patient's personal possessions are secure from theft, loss. and
misplacement.

15. To have physical privacy. The patient must be allowed, for
example, to maintain the privacy of his or her body during medical
treatment and personal hygiene activities, such as bathing and using
the toilet, unless the patient needs assistance for his or her own safety.

16. To have reasonable opportunities for private and intimate
physical and social interaction with other people, including arrange
ments for privacy when the patient's spouse visits. If the patient and
his or her spouse are both residents of the same nursing home, they
must be given the opportunity to share a room, unless this is medi
cally inadvisable, as documented in their records by a physician.

17. To confidential treatment of information about the patient.
Information in the patient's records shall not be released to anyone
outside the nursing home without the patient's approval, unless the
patient transfers to another health care facility, or unless the release
of the information is required by law, a third-party payment contract,
or the New Jersey State Department of Health.

18. To receive and send mail in unopened envelopes, unless the
patient requests otherwise. The patient also has a right to request
and receive assistance in reading and writing correspondence *unless
it is medically contraindicated*.

19. To have *[private]* access to a telephone *[and]* 'without
anyone deliberately listening to the conversation, and, if technically
feasible, * to have a private telephone in his or her living quarters
at the patient's own expense.

20. To stay out of bed as long as the patient desires and to be
wakened for routine daily care no more than two hours before
breakfast is served, unless a physician recommends otherwise and
specifies the reasons in the patient's medical record.
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21. To receive assistance in awakening, getting dressed, and par
ticipating in the facility's activities, unless a physician specifies
reasons in the patient's medical record.

22. To meet with any visitors of the patient's choice between 8
a.m. and 8 p.m. daily. If the patient is critically ill, he or she may
receive visits at any time from next of kin or a guardian, unless a
physician documents that this would be harmful to the patient's
health.

23. To take part in nursing home activities, and to meet with and
participate in the activities of any social, religious, and community
groups, as long as these activities don't disrupt the lives of other
patients.

24. To leave the nursing home during the day with the approval
of a physician and with the patient's whereabouts noted on a sign
out record. Arrangements may also be made with the nursing home
for an absence overnight or longer.

25. To refuse to perform services for the nursing home.
26. To request visits at any time by representatives of the religion

of the patient's choice and, upon the patient's request, to attend
outside religious services at his or her own expense. No religious
beliefs or practices may be imposed on any patient.

27. To participate in meals, recreation, and social activities
without being subjected to discrimination based on age, race, re
ligion, sex, nationality, or disability. The patient's participation may
be restricted or prohibited only upon the written recommendation
of his or her physician*[, and only with the patient's consent]*.

28. To organize and participate in a Resident Council that presents
residents' concerns to the administrator of the facility.

29. To discharge himself or herself from the nursing home by
presenting a release signed by the patient. If the patient is an ad
judicated mental incompetent, the release must be signed by his or
her next of kin or guardian.

30. To be transferred or discharged only for one or more of the
following reasons and the reason for the transfer or discharge must
be recorded in the patient's medical record:

i. In an emergency, with notification of the patient's physician and
next of kin or guardian.

ii. For medical reasons or to protect the patient's welfare or the
welfare of others.

iii. For nonpayment of fees, in situations not prohibited by law.
31. To receive written notice at least 30 days in advance when the

nursing home requests the patient's transfer or discharge, except in
an emergency. Written notice must also be provided to the patient's
next of kin or guardian 30 days in advance.

32. To be given a written statement of all patient rights as well
as any additional regulations established by the nursing home involv
ing patient rights and responsibilities. The nursing home shall require
each patient or his or her guardian to sign a copy of this document.
In addition, a copy must be posted in a conspicuous, public place
in the nursing home. Copies must also be given to the patient's next
of kin and distributed to staff members. The nursing home is respon
sible for developing and implementing policies to protect patient
rights.

33. To retain and exercise all the constitutional, civil, and legal
rights to which the patient is entitled by law. The nursing home must
encourage and help each patient to exercise these rights.

34. To voice complaints without being threatened or punished.
Each patient is entitled to complain and present his or her grievances
to the nursing home administrator and staff, to government agencies,
and to anyone else without fear of interference, discharge, or reprisal.
The nursing home is required to provide each patient and his or her
next of kin or guardian with the names, addresses, and telephone
numbers of the government agencies to which a patient can complain
and ask questions, including the New Jersey State Department of
Health and the Office of the Ombudsman for the Institutionalized
Elderly. These names, addresses, and telephone numbers must also
be posted in a conspicuous place near every public telephone and
on all public bulletin boards in the nursing home.

(b) Each patient, patient's next of kin, and patient's guardian shall
be informed of the patient rights enumerated in this subchapter, and
each shall be explained to him or her. None of these rights shall be
abridged or violated by the facility or any of its staff.

ADOPTIONS

SUBCHAPTER 5. MANDATORY ACCESS TO CARE

8:39-5.1 Mandatory admission policies and procedures
(a) The facility shall make available to indigent individuals at least

five percent of its beds or, if the facility is licensed for 100 or more
beds, at least 10 percent of its beds. For purposes of this paragraph,
an individual is "indigent" if he or she is an applicant for admission
or a current resident of the facility, and if he or she would otherwise
meet the eligibility requirements of Medicaid reimbursement or coun
ty or municipal financial assistance for nursing home care.

(b) The facility shall not deny a patient immediate readmission to
the facility at the conclusion of a period of temporary discharge, if
payment or reimbursement for the patient's care includes a period
of temporary discharge. For purposes of this rule, a period of tempor
ary discharge begins with a transfer to a hospital or other health
facility and lasts 10 or fewer days.

(c) The facility, if it is a Medicaid provider whose Medicaid oc
cupancy level is less than the statewide occupancy level, shall comply
with N.J.S.A. 10:5-12.2 by not denying admission to a qualified
Medicaid applicant when a bed becomes available.

(d) Whenever the facility denies admission to an applicant for
admission, the facility, within 14 days of the denial, shall provide
written notice to the applicant or person applying on the applicant's
behalf of the denial and the reason for denial.

(e) The facility shall not deny admission to any applicant for
admission *[(other than a person currently committed to an institu
tion in accordance with law)]* based on health care needs if the
applicant's health care needs are commensurate with the services
provided by a licensed long-term care facility as specified in this
chapter unless:

I. The facility currently treats a high proportion of patients whose
diagnosed health problems clearly require more intensive care than
is ordinarily provided to most long-term care patients.

2. The facility could provide health care to the applicant at an
acceptable level of quality of care only by reducing the quality of
care that is currently provided to other patients.

8:39-5.2 Mandatory policies and procedures for access to care
(a) There shall be no discrimination against any patient or group

of patients based on method of payment.
(b) The facility shall meet all currently applicable conditions at

tached to any Certificate of Need that has been granted to it.
(c) If a facility has reason to believe, based on a patient's behavior,

that the patient poses a danger to himself or herself or others, and
that the facility is not capable of providing proper care to the patient,
then an evaluation shall be performed by two independent physicians
and a social worker to determine whether the patient is appropriately
placed in that facility: locate a new placement if necessary: and
initiate civil commitment procedures if no other placement can be
made.

(d) The facility shall maintain a current written record of all
financial arrangements with the patient, next of kin, or guardian, with
copies furnished to the patient *or responsible party* at least quar
terly.

SUBCHAPTER 6. ADVISORY ACCESS TO CARE

8:39-6.1 Advisory admission policies and procedures
(a) The date of application should be included for each listing on

any admission waiting list. When a vacancy occurs, the facility should
contact the applicant with the earliest date of application and should
document the contact. Such contacts should include an offer of
admission, subject to the applicant's acceptance of the facility's law
ful conditions of admission, if the facility is a medically appropriate
setting of care for the patient.

(b) A record of each pre-admission application interview, includ
ing the disposition and stated reason if admission is denied, should
be kept for one year.

(c) Before admission, the patient's physician. the facility's social
worker, the facility's admissions officer (if different from the social
worker), and a registered professional nurse should discuss the ap
propriateness of the placement.
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(d) An admission waiting list should exist and should be im
plemented.

SUBCHAPTER 7. MANDATORY PATIENT ACTIVITIES

8:39-7.1 Mandatory structural organization for patient activities
The director of patient activities shall supervise all other patient

activities staff and coordinate all patient activity programs.

8:39-7.2 Mandatory policies and procedures for patient activities
An individualized patient activities plan shall be developed and

implemented to fit the patient's level of functioning, needs, and
personal interests.

8:39-7.3 Mandatory staff qualification for patient activities
(a) The facility shall have a director of patient activities who holds

at least one of the following *[two]* *three* qualifications:
I. A baccalaureate degree from an accredited college or university

with a major area of concentration in recreation, creative arts ther
apy, therapeutic recreation, art, art education, psychology, sociology,
or occupational therapy:

2. A high school diploma and three years of experience in patient
activities in a health care facility and satisfactory completion of an
activities education program approved by the New Jersey State De
partment of Health.

*3. Senes as director of patient activities for the facility on June
20, 1988.*

8:39-7.4 Mandatory staffing amounts and availability for patient
activities

(a) Operative July I. 1989, at least 45 minutes of patient activities
staff time per patient per week shall be devoted to patient activities.
(This is an average. It is equal to one full-time equivalent patient
activities staff member for every 53 patients.)

(b) Prior to July I, 1989, patient activities staffing shall be
provided pursuant to N.J.A.C. 8:39-43.3(b).

8:39-7.5 Mandatory patient activities services
(a) Patient activities staff shall *[provide]* *arrange* a diversity

of programs to maintain patients' sense of usefulness and self-respect.
Included shall be activities in each of the following categories:

1. Social (for example, parties, club meetings, picnics, and other
special even ts):

2. Physical (for example, exercise, sports, dancing, and swimming);
3. Creative (for example, crafts, poetry, drama, music therapy, art

therapy, and gardening);
4. Educational and cultural (for example, discussion groups, guest

speaker programs, concerts and other forms of live entertainment,
and international meals);

5. Spiritual, such as religious services;
6. Awareness, including cognitive and sensory individual and

group stimulation for confused and disoriented patients: and
7. Community-integrating (for example; visits by community vol

unteers, visits by nursery school classes, exchange visits with other
health care facilities, participation in senior citizen organization meet
ings or support group sessions, and participation in adopt-a-grand
parent programs).

(b) Patient activity programs shall take place in individual, small
group, and large group settings.

(c) Patient activities shall be scheduled for seven days each week.
Religious services shall be considered patient activities for purposes
of complying with this requirement.

(d) Patients shall participate in the activities program regardless
of their financial status.

(e) At least weekly, a listing of all scheduled activities shall be
posted in a conspicuous place in the facility.

8:39-7.6 Mandatory space and environment for patient activities
*[The]* *Each* facility *with more than 60 beds* shall have an

activities room that is equipped with arts and crafts supplies, games,
and reading materials *except that a multipurpose room may be used
for activities in facilities that were constructed before a regulation
requiring a separate activities room was in effect.*

HEALTH

SUBCHAPTER 8. ADVISORY PATIENT ACTIVITIES

8:39-8.1 Advisory policies and procedures for patient activities
(a) Patient activities staff should be included in routine patient

care conferences.
(b) Participation in activities should be encouraged, and levels of

patient involvement should be monitored and discussed by the pa
tient activities staff.

(c) Each patient's responses to patient activities programs should
be periodically assessed.

8:39-8.2 Advisory staff qualifications for patient activities
(a) The director of patient activities should possess a baccalaureate

degree from an accredited college or university with a major area
of concentration in therapeutic recreation or creative arts therapy.

(b) The director of patient activities should hold current certifica
tion from the National Certification Council for Activity Pro
fessionals.

8:39-8.3 Advisory staffing amounts and availability for patient
activities

(a) At least 55 minutes of patient activities staff time per patient
per week should be devoted to patient activities. (This is an average.
It is equal to one full-time equivalent staff member for every 44
patients.)

(b) The facility should maintain an active volunteer program that
includes scheduled visits held on at least a weekly basis.

8:39-8.4 Advisory patient services for patient activities
(a) Patient activity programs should be conducted during at least

two evenings per week.
(b) Transportation should be provided for field trips for selected

patients who choose to participate unless their participation would
not be feasible.

(c) Organized outdoor recreation should be provided.
(d) There should be a pet therapy program for interested patients

with safeguards to prevent interference in the lives of other patients.
and the program should comply with guidelines for pet facilitated
therapy issued by the New Jersey State Department of Health.

(e) A menu committee composed of patients should participate in
meal planning.

(f) The facility should have an organized program for visits to
patients by school or pre-school children.

(g) Patient activities programs should be developed and modified
partly on the basis of input from patients.

SUBCHAPTER 9. MANDATORY ADMINISTRATION

8:39-9.1 Mandatory structural organization
(a) The facility shall inform the New Jersey State Department of

Health of the ownership and management of the facility and its
location, and proof of ownership shall be available at the facility.

I. In the case of group or corporate management of a facility, the
facility shall specify:

i. Name and address of the firm or corporation; and,
ii. Names and addresses of all directors and of the firm or corpor

ation.
2. Any proposed change in ownership shall conform with N.J.A.C.

8:33.
(b) The facility shall not be owned or operated by any person

convicted of a crime relating adversely to the person's capability of
owning or operating the facility.

(c) In a facility with more than 240 beds, in addition to the licensed
administrator, there shall be a fuJI-time administrative supervisor
who is assigned the evening shift and reports directly to the licensed
administrator.

(d) The administrator shall serve full-time in an administrative
capacity within the facility in facilities with more than 240 beds. The
administrator shall work full-time in the facility, although not necess
arily in an administrative capacity. in facilities with between 60 and
240 beds. The administrator shall be administratively responsible for
all aspects of the facility.
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8:39-9.2 Mandatory policies and procedures for administration
(a) The facility shall maintain a written record of all financial

arrangements with the patient, next of kin, and/or guardian. Copies
of the record shall be accessible to the patient or guardian *during
normal business hours or by prior arrangement*.

(b) The facility shall provide the patient with 30 days prior written
notice of charges, expenses, or other financial liabilities that are in
addition to the agreed per diem rate. The patient's prior written
approval for additional charges shall not be required in the event
of a health emergency that requires the patient to receive immediate
special services or supplies.

(c) The administrator shall provide to the owner and/or governing
body of the facility a copy of the licensing survey report and any
additional survey-related data sent by the New Jersey State Depart
ment of Health to the administrator of the facility.

(d) An annual financial report or a Medicaid cost report shall be
submitted to the New Jersey State Department of Health.

(e) The facility shall notify the New Jersey State Department of
Health immediately by telephone (609) 588-7725, or (609) 392-2020
after office hours, followed within 72 hours by written confirmation
of any of the following:

I. Interruption for three or more hours of *basic* physical plant
services.

2. Termination of employment of the administrator or the director
of nursing, and the name and qualifications of the proposed replace
ment.

3. All alleged or suspected crimes related to patients, which same
have also been reported at the time of occurrence to the police
department. In addition, the State Office of the Ombudsman for the
Institutionalized Elderly shall be *immediately* notified of any
suspected patient abuse *[of]**, neglect or,* exploitation of patients
aged 60 or older, pursuant to P.L. 1983 c.43, N.J.S.A. 52:27G-7.1,
and the Department of Health shall be *immediately* notified for
patients under the age of 60.

4. All fires, disasters, deaths, and imminent dangers to a patient's
life or health resulting from accidents or incidents in the facility.

(I) When a vacancy exists in the position of administrator for 48
hours or more, the facility shall arrange for licensed administrative
supervision on a consultant basis. A new licensed administrator shall
be appointed within *[30]* *90* days of the appointment of the
consultant.

(g) The facility shall make all policy and procedure manuals avail
able to patients, families, and guardians during normal business
hours or by prior arrangement.

(h) The facility shall make available, on demand, during normal
business hours and visiting hours, the results of the most recent
annual licensure survey conducted by the New Jersey Department
of Health.

8:39-9.3 Mandatory staff qualifications
(a) The facility shall be directed by an individual who holds a

current New Jersey license as a nursing home administrator.
(b) A nursing home administrator whose license is either

suspended or revoked, pursuant to N.J.S.A. 25:2H-27 and 26:2H-28
(Chapter 356, P.L. 1968) shall not be appointed or retained in the
facility in any administrative, managerial, supervisory, or similar
position.

(c) All personnel who require licensure or authorization in order
to provide patient care shall be licensed or authorized under appli
cable laws and regulations of the State of New Jersey. The licenses
or authorizations shall be verified by the facility.

(d) The facility shall check one or more references of each new
employee to confirm suitability for employment in a health care
setting.

8:39-9.4 Staffing amounts and availability
The administrator or an *[alternative]* *alternate* designated in

writing by the administrator shall be on the premises at all times to
direct operations.

ADOPTIONS

SUBCHAPTER 10. ADVISORY ADMINISTRATION

8:39-10.1 Advisory policies and procedures for administration
(a) Results of the most recent licensure survey conducted by the

New Jersey State Department of Health should be available for
inspection by any visitor during all visiting hours. A notice announc
ing the availability of those results during all visiting hours should
be conspicuously posted in diverse areas of the facility.

(b) The owner and/or governing authority should establish and
implement a written plan for evaluating the performance of the
administrator on an annual basis in accordance with explicit criteria.

(c) Funds deposited with a facility for a particular patient's use
and safekeeping should be held in an interest-bearing account, with
interest accruing to the patient *if the funds exceed a minimum dollar
amount for interest-bearing accounts as determined by the financial
institution* .

(d) Each of at least five service directors should participate in
facility planning through preparation of annual budgets and annual
reports, and should participate in annual budget conferences among
all service directors and the administrators.

(e) No patient should be discharged between 5:00 p.m. and 8:00
a.m., except in an emergency or with the consent of the patient or
family.

(I) Policies for transfer should include method of *[transpora
tion]* *transportation*, transfer forms, and copies of medical records
to accompany or follow the patient, procedures for security of the
patient and his or her personal effects, and timeliness of transfer.
These policies should be followed.

8:39- )0.2 Advisory staff qualifications
(a) *[The facility should have on duty at all times an individual

certified in and competent to perform cardiopulmonary resuscitation
(CPR).]* *Cardiopulmonary resuscitation (CPR) services should be
available in the facility to all patients, at all times, and on a timely
basis.*

(b) Credentials of all administrators, physicians, nurses, social
workers, dietitians, pharmacists, patient activities personnel, and re
habilitation therapists on staff in the facility should be verified in
writing.

(c) All staff members should be clean and attired in a manner that
corresponds with their function.

(d) Each staff member should wear an easily readable name tag.

8:39-10.3 Advisory staff education and training
(a) The facility should encourage personnel involved in activities

related to patient care to attend at least one education program each
year by such means as fee reimbursement, compensatory time off,
distribution of notices of continuing education programs, and main
tenance of records of continuing education services attended.

(b) The facility should conduct a tuition aid program directed
toward the career development and upward mobility of staff.

(c) The facility should be a teaching nursing home, that is, the site
of an internship, externship, or residency training program for health
professionals, as part of the curriculum of an accredited or state
approved school or training program.

(d) The facility should maintain a collection of textbooks and/or
recent periodicals on long-term care, geriatric care, nursing, and
other disciplines that is accessible to staff.

SUBCHAPTER I I. MANDATORY PATIENT ASSESSMENT
AND CARE PLANS

8:39-11.1 Mandatory structural organization for patient *[care]*
assessment and *care plans*

A registered professional nurse (RN) shall assess the nursing needs
of each patient, prepare a nursing diagnosis, and approve, in writing,
the *[patient's]* *nursing* care plan. *[A licensed nurse (RN or
licensed practical nurse) shall prepare a nursing care plan.]*

8:39- ) 1.2 Mandatory policies and procedures for patient assessment
*and care plans*

(a) A physician shall provide orders for each patient's care begin
ning on the day of admission.
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procedures, identification of individuals to be contacted under speci
fied circumstances, and procedures to be followed in case of emerg
ency.

(b) Each service shall provide education or training for all em
ployees in the service at least four times per year and in response
to patient care problems, implementation of new procedures, techno
logical developments, changes in regulatory standards, and staff
member suggestions.

(c) At least one education training program each year shall be held
for all employees on each of the following topics:

I. Procedures to follow in case of emergency;
2. Infection control; and
3. Patient rights.
*[(e»)**(d)* The facility shall maintain attendance lists for all

education or training programs conducted in, or sponsored by, the
facility.

SUBCHAPTER 14. ADVISORY COMMUNICATION

8:39-14.1 Advisory communication structural organization
(a) Each service should maintain a current table of organization.
(b) Each service should maintain a current set of job descriptions.
(c) The entire facility should maintain a current table of organiza-

tion.

8:39-14.2 Advisory policies and procedures for communication
Each service should conduct periodic meetings as needed.

8:39-14.3 Patient services
(a) The quality assurance program should review needs and make

recommendations to improve interdisciplinary communication.
(b) The facility should have one or more wellness programs open

to the community, such as programs to reduce or prevent smoking,
alcohol and drug abuse, elder abuse, obesity, or hypertension.

(c) Periodic discussions should be held among staff, patients, and
families to discuss any problems, encourage the patient to reach his
or her potential, examine the goals and expectations of different
individuals, describe how questions and complaints can be presented,
and review the concept of interdisciplinary care.

(d) Provision should be made for patients to retain membership,
join, and/or participate in community activities. These should in
clude organizations, community projects, holiday observances, or
charitable events.

8:39-14.4 Advisory staff education and training for communication
(a) Prior to assuming full responsibility in his or her position, each

new employee should demonstrate competence in the performance
of tasks related to that position. including presentation of related
educational and professional credentials.

(b) Annual education, such as training programs, orientation
sessions, and floor meetings, should be held among staff in each
service, including housekeeping or environmental services, to discuss
ways to encourage patients to make decisions affecting their lives.

(c) The facility should establish and implement a written plan for
all education and training of staff.

(d) Education and training of staff should include a program in
cardiopulmonary resuscitation (CPR) which should be reviewed an
nually.

(e) Each service should establish and implement education or
training programs for members of other services on diverse topics.

(f) At least one education or training session per year should be
held 011 the subject of interacting with patients in a respectful, rather
than condescending, manner.

(g) Orientation of all new staff members should include education
or training in patient rights.

SUBCHAPTER 15. MANDATORY DENTAL SERVICES

8:39-15.1 Mandatory policies and procedures for dental services
(a) Each patient's medical record shall include:
I. The results of a dental assessment performed within six months

before or after admission; and
2. A description of dental care provided.

ADOPTIONS

(b) Each patient's assessment and care plan shall include oral
health.

(c) All patient dentures shall be labelled.

8:39-15.2 Mandatory patient dental services
(a) The facility shall provide or arrange for emergency dental care

to relieve pain and infection.
(b) The facility shall assist interested patients in making arrange

ments to receive dental examinations, routine prophylaxis, and care.
(c) The facility shall ensure that arrangements are made to trans

port patients for routine and emergency dental care.

SUBCHAPTER 16. ADVISORY DENTAL SERVICES

8:39-16.1 Advisory patient dental services
(a) The facility should provide in-house dental services, including

treatment and prophylactic care.
(b) The facility should follow established protocols for providing

all patients with regularly scheduled routine prophylactic dental ser
vices and treatments when indicated, delivered by a dentist or a dental
hygienist, except for patients whose medical records contain an expla
nation of why such services would not benefit the patient.

(c) All patients should receive an annual examination for oral
cancer and other oral diseases.

SUBCHAPTER 17. MANDATORY DIETARY SERVICES

8:39-17.1 Mandatory structural organization for dietary services
(a) The dietitian shall be responsible for the direction, provision

and quality of the dietary services.
(b) Menus shall be planned and scheduled by the food service

director or the dietitian, and shall be approved by the dietitian at
least 14 days in advance.

(c) The dietitian shall perform the dietary assessment and reassess
ment, which shall include examination of and communication with
the patient if the patient's condition permits.

(d) Services that are provided by a food service company shall be
covered by a written contract.

8:39-17.2 Mandatory policies and procedures for dietary services
(a) The facility shall make available a current dietary manual

which shall have been approved by the *[medical director and the
dietitian)* *dietician and in facilities with more than 60 beds, the
medical director*.

I. The facility shall serve diets which are consistent with the
dietary manual.

(b) Food shall be prepared by cutting, chopping, grinding, or
blending to meet the needs of each patient.

(c) The facility shall post current menus with portion sizes in the
food preparation area.

1. The facility shall keep menus for 30 days with any changes
accurately recorded.

(d) At least 10 percent of the day's total calories shall be routinely
provided by protein.

(e) The facility shall designate responsibility for observation and
documentation of meals refused or missed by a patient.

(f) A dietitian shall adhere to an established system of nutritional
assessment, which shall include examination of and communication
with the patient if the patient's condition permits.

(g) Tube feedings shall consist of a nutritionally complete formula
given in sufficient quantity to assure adequate nutrition.

(h) All meals shall be attractive when presented to patients.
(i) Meals shall be scheduled in such a way that no more than 14

hours elapse between an evening meal and breakfast the next morning
and that the first meal shall not be served before 7:00 a.m. unless
requested by the patient.

Ul All food service facilities shall operate with safe food handling
practices in accordance with Chapter XII of the New Jersey Sanitary
Code.

8:39-17.3 Mandatory staff qualifications for dietary services
(a) The dietitian shall possess a bachelor's degree from an ac

credited college or university with a major area of concentration in
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a nutrition-related field of study, and one year of full-time pro
fessional experience or graduate-level training in nutrition.

(b) There shall be a full-time food service director or manager who
has met the requirements of a dietitian or has graduated from a New
Jersey State-approved course in food service management *or its
equivalent* .

8:39-17.4 Mandatory staffing amounts and availability for dietary
services

(a) Operative July I, 1989, the dietitian shall spend an average of
at least 15 minutes per patient each month providing dietary services
in the facility. (This is an average. It is equal to one full-time
equivalent dietitian for every 693 patients.)

I. Prior to July 1, 1989 dietary services staffing shall be provided
pursuant to N.J .A.C. 8:39-43.3(b).

(b) Dietary service personnel shall be present for a period of at
least 12 hours each day.

8:39-17.5 Mandatory patient dietary services
(a) Each patient shall receive a diet which:
1. Corresponds to the physician's order, the dietitian's instruc

tions, and patient's food preferences;
2. Is served in the proper consistency and at the proper

temperature; and
3. Provides nutrients and calories based upon current recommend

ed dietary allowances of the National Academy of Sciences, adjusted
for the patient's age, sex, weight, physical activity, physiological
function, and therapeutic needs.

(b) The facility shall provide between-meal and bedtime nourish
ment, and beverages shall be available at all times for each patient
unless contraindicated by a physician as documented in the patient's
medical record.

(c) The facility shall offer substitute foods and beverages to all
patients who refuse the food served at meal times. Such substitutes
shall be of equivalent nutritional value.

(d) No patient shaH have to wait for assistance in eating for more
than 15 minutes following delivery of a tray to the patient.

(e) The facility shaH select foods and beverages, which include
fresh and seasonal foods, and shall prepare menus with regard to
the nutritional and therapeutic needs, cultural backgrounds, food
habits, and personal preference of patients.

SUBCHAPTER 18. ADVISORY DIETARY SERVICES

8:39-18.1 Advisory structural organization for dietary services
(a) A registered dietitian should perform the patient dietary

assessment.
(b) A registered dietitian should participate in the interdisciplinary

conference to develop the patient care plan.

8:39-18.2 Advisory staff qualifications for dietary services
(a) The director of dietary services should be registered by the

Commission on Dietetic Registration of the American Dietetic As
sociation (R.D.).

(b) The food service director should have completed a New Jersey
State-approved course in Sanitation.

8:39-18.3 Advisory staffing amounts and availability for dietary
services

(a) Personnel in addition to nurses should regularly assist patients
in eating at mealtimes.

(b) The dietitian should spend an average of at least 20 minutes
per patient each month providing dietary services in the facility. (This
is an average. It is equal to one full-time equivalent dietitian for every
520 patients.)

8:39-18.4 Advisory patient dietary services
(a) There should be dietary observances for national and/or re

ligious holidays.
(b) Fresh fruits and vegetables should be served in season on a

daily basis.
(c) The facility should operate a dining room for patients with

special needs who would not receive sufficient supervision in the main
dining room.
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(d) Patients should have access to a refrigerator or snack bar
*directly or through staff*.

(e) Patients should be consulted on at least a quarterly basis about
their food preferences.

(I) The facility should sponsor a guest meal program.

8:39-18.5 Supplies and equipment
The facility should provide nondisposable dishes and cutlery at all

meals *except for special meal activities such as picnics*.

SUBCHAPTER 19. MANDATORY INFECTION CONTROL
AND SANITATION

8:39-19.1 Mandatory organization for infection control and
sanitation

(a) The facility shall have an infection prevention and control
program conducted by an infection control committee which shall
include representatives from at least administrative, nursing, medical,
dietary, housekeeping or environmental services, and pharmacy
staffs.

(b) Responsibility for infection surveillance shall be assigned to an
employee with education *[and/or experience]**, training, completed
course work, or experience* in infection control or epidemiology or
shall be provided by contract. The individual who is assigned such
responsibility shall be designated the infection control officer.

(c) The infection control committee shall approve and implement
written policies and procedures for collection, storage, handling, and
disposal of medical waste, which is defined to be any waste containing
the following:

1. Liquid and solid culture media generated in the microbiological
laboratory;

2. Needles, syringes, and sharps;
3. All pathology specimens, including tissues, organs, and body

parts;
4. Bulk blood, blood products, and body fluids ("bulk" is defined

as 20 CCs or more);
5. All waste generated from rare or unusual cases involving com

municable diseases, where the New Jersey State Department of
Health supplies the facility with a list, in advance, of which cases
are deemed rare or unusual.

(d) If the facility's medical waste is processed by another facility,
there shall be a written agreement between the facilities that stipulates
the responsibilities of each facility to ensure proper and safe hand ling.
This agreement shall be implemented.

(e) If medical waste is processed outside the facility, there shall
be a written contract to ensure that processing complies with any
applicable State Department of Health and State Department of
Environmental Protection regulations.

8:39-19.2 Mandatory employee health policies and procedures for
infection control and sanitation

*[(a) Each new employee shall receive, upon employment, a Man
toux tuberculin skin test with five tuberculin units of purified protein
derivative. The only exceptions shall be employees with documented
negative Mantoux skin test results (0-9 mm. of induration) within
the previous year, and employees with a documented positive Man
toux skin test result (10 or more mm. of induration) who have
received appropriate medical treatment for tuberculosis.

I. If the Mantoux tuberculin skin test is negative, the test shall
be repeated one to three weeks later. If the second tuberculin skin
test is negative, subsequent tests shall be performed at the discretion
of the facility.

2. If the first or second Mantoux skin test is positive, a chest x
ray shall be performed, and, if necessary, followed by
chemoprophylaxis or therapy.

3. All Mantoux test results, including transverse diameter of in
duration in mm., follow-up test results and treatments, if any, shall
be recorded in the employee's medical record.]*

*[(b)]**(a)* Employees who have signs or symptoms of a com
municable disease shall not permitted to perform functions that ex
pose patients to risk of transmission of the disease.

*[(c)]**(b)* If a communicable disease prevents the employee from
working for a period of more than three days, a physician's statement
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approving the employee's return shall be required prior to the em
ployee's return to work.

*[(d)J**(c)* The facility shall develop and implement procedures
for the care of employees who become ill while at work or who have
a work-related accident.

8:39-19.3 Mandatory waste removal policies and procedures
(a) Blood, blood products, and body fluids other than urine that

are collected in bulk (20 CCs or more) in patient care areas shall
be disposed of directly into a flushing rim sink. This standard applies
to the contents of suction canisters.

(b) All waste generated from rare or unusual cases involving highly
communicable diseases shall be autoclaved or incinerated, where the
New Jersey State Department of Health previously shall have de
termined which cases are deemed rare or unusual and shall have
notified the facility.

(c) Medical waste that is not incinerated or disposed of as outlined
in (a) or (b) above shall be sterilized by steam sterilization, or by
a method approved by the New Jersey State Department of Health.
Maintenance, repair, and biological monitoring of steam sterilizers
used for medical waste shall be carried out in accordance with De
partment of Health autoclave standards for hospitals.

(d) Medical waste sterilized in a steam autoclave shall be sterilized
using at least the following minimum exposure times and
temperatures:

Temperatures Spore-Kill Time
240 60 minutes
245 36 minutes
250 30 minutes
257 16 minutes
270 4 minutes

(e) Medical wastes shaH be stored in a room where unauthorized
persons do not have access to or contact with the waste.

(f) All reusable containers used for storage of medical waste shall
be *[santized]* *sanitized*.

(g) The infection control committee shall develop and implement
written policies and procedures for collection, storage, handling, and
disposal of all solid waste that is not medical waste.

(h) All waste that is non-medical solid waste, including vacu
tainers, shall be disposed of in a sanitary landfill approved by the
Department of Environmental Protection. Disposal shall be as fre
quent as necessary to avoid creating a nuisance.

8:39-19.4 Mandatory general policies and procedures for infection
control and sanitation

(a) The facility shall comply with Federal Centers for Disease
Control category 1 guidelines for initiating and implementing infec
tion control and isolation procedures.

(b) The facility shall comply with Federal Centers for Disease
Control guidelines for prevention of catheter-associated urinary tract
infections, intravenous therapy-related infections, and nosocomial
pneumonia.

(c) The infection control officer shall provide continuous collec
tion and analysis of data, including determination of nosocomial
infections, epidemics, clusters of infections, infections due to unusual
pathogens, and any occurrence of nosocomial infection that exceeds
the usual baseline levels.

(d) The infection control officer shall make recommendations for
corrective actions based on surveillance and data analysis.

(e) The facility shall have a system for investigating, evaluating,
and reporting the occurrence of all reportable infections and diseases
as specified in Chapter II of the State Sanitary Code (N.J.A.C.
8:57-1.1 to 8:57-1.12).

(f) The facility shall maintain listings of all patients and personnel
who have reportable infections, diseases, or conditions.

(g) High-level disinfection techniques approved by the New Jersey
State Department of Health shall be used for all reusable respiratory
therapy equipment and instruments that touch mucous membranes.

(h) Disinfection procedures for items that come in contact with
bed pans. sinks, and toilets shall conform with established protocols
for cleaning and disinfection.
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(i) All patients shall be provided with an opportunity to wash their
hands before each meal and shall be encouraged to do so. Staff shall
wash their hands before each meal and before assisting patients in
eating.

Ul Personnel who have had contact with patient excretions,
secretions, or blood, whether directly or indirectly, in activities such
as performing a physical examination, providing catheter care, and
emptying bedpans, shall wash their hands with soap and warm water
for between 10 and 30 seconds *or use other effective hand sanitation
techniques* immediately after such contact.

(k) Effective and safe controls shall be used to minimize and
eliminate the presence of rodents, flies, roaches, and other vermin
in the facility. The premises shall be kept in such condition as to
prevent the breeding, harborage, or feeding of vermin. All openings
to the outer air shall be effectively protected against the entrance of
insects.

8:39-19.5 Mandatory staff qualifications: health history and
examinations

The facility shall require all employees to complete a health history
and to receive an examination performed by a physician within two
weeks prior to the first day of employment *or upon employ
ment*. The facility shall establish criteria for determining the com
pleteness of physical examinations for employees.

8:39-19.6 Mandatory staffing amounts and availability for infection
control

The facility shall assign one or more individuals with responsibility
for initiating isolation procedures.

8:39-19.7 Mandatory space and environment for water supply
(a) The water supply used for drinking or culinary purposes shall

be adequate in quantity, of a safe sanitary quality, and from a water
system which shall be constructed, protected, operated, and main
tained in conformance with the New Jersey Safe Drinking Water Act,
N.J.S.A. 58:12A-1 et seq. and N.J.A.C. 7:10 et seq. and local laws,
ordinances, and regulations. Copies of the Safe Drinking Water Act
can be obtained from the Department of Environmental Protection,
Bureau of Potable Water, CN 209, Trenton, New Jersey 08625.

(b) If required by the Department of Environmental Protection,
the facility shall adhere to the water sampling schedule and the
chemical and biological monitoring requirements of the water supply
system set by the New Jersey State Department of Environmental
Protection, and records shall be maintained.

(c) There shall be no cross connections between city and well water
supplies. When the facility uses well water *[for every day purposes,]*
*for potable water every day,* a double check valve shall be permitted
if the facility has approval for such use from the water company and
the New Jersey State Department of Environmental Protection.

(d) Equipment requiring water drainage, such as ice machines,
shall be properly drained to a sanitary connection.

(e) Hot (90 to 110 degrees Fahrenheit) and cold running water
shall be provided.

8:39-19.8 Mandatory space and environment for sanitation and
waste management

(a) Solid waste shall be stored in clean, solidly constructed con
tainers with tight-fitting lids for the storage of solid wastes.

(b) Storage areas for solid waste containers shall be kept clean.
Waste shall be collected from all storage areas regularly to prevent
nuisances such as odors, flies, or rodents.

(c) Solid wastes not incinerated shall be disposed of in a sanitary
landfill approved by the New Jersey State Department of En
vironmental Protection with sufficient frequency to avoid creating a
nuisance.

(d) There shall be no back siphonage conditions present.
(e) All food service facilities shall be maintained in conformance

with Chapter XII of the New Jersey State Sanitary Code.
(f) If the facility has an incinerator, it shall operate with the necess

ary permits from the New Jersey State Department of Environmental
Protection and shall not create a nuisance to the facility or the
community.

(g) No medical waste shall be transported in such a way as to
create a contamination hazard.

(CITE 20 N.J.R. 1446) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



ADOPTIONS

(h) Non-medical solid waste shall be stored within the containers
provided for it outside the facility or in a separate room that is
maintained in a clean and sanitary condition. Waste shall be collected
from the storage room regularly to prevent nuisances such as odors,
flies, or rodents, and so that the waste shall not overOow or ac
cumulate beyond the capacity of the storage containers.

(i) Garbage compactors shall be located on an impervious pad that
is graded to a drain. The drain shall be connected to the sanitary
sewage disposal system.

U) Plastic bags shall be used for solid waste removal from patient
care units and supporting departments. *[Bags used for all solid waste
removal either shall be three mils in thickness or shall have a dry
load capacity of at least 40 pounds and a liquid load capacity of at
least 40 pounds.]* *Bags used for all solid waste removal shall be
designated by the manufacturer as "medium" or "heavy" weight or its
equivalent.*

8:39-19.9 Mandatory supplies and equipment for infection control
and sanitation

(a) The sewage disposal system shall be maintained in good repair
and operated in compliance with state and local laws, ordinances,
and regulations.

(b) Water piping carrying non-potable water shall be clearly
labeled.

(c) Commercial sterile supplies shall be used in accordance with
manufacturers' recommendations, and before expiration dates, and
packages shall be inspected to ensure integrity.

(d) Bed pan washers shall be in good working order and properly
maintained.

(e) Toilet tissue and proper waste receptacles shall be provided.
(f) Suitable hand cleanser and sanitary towels or approved hand

drying machines shall be provided.
(g) Equipment and supplies used for sterilization, disinfection, and

decontamination purposes shall be maintained according to manu
facturers' specifications.

8:39-19.10 Mandatory staff education and training for infection
control and sanitation

All staff members shall be informed about the facility's infection
control procedures, including personal hygiene requirements.

SUBCHAPTER 20. ADVISORY INFECTION CONTROL AND
SANITATION

8:39-20.1 Advisory policies and procedures for infection control
*[(a) Each employee who has been tested for tuberculosis as de

scribed in NJ.A.C. 8:39-19.2 should be retested on an annual basis
according to the procedures described in that section.]*

*[(e)]**(al* Each patient should receive, upon admission to the
facility, a Mantoux tuberculin skin test with five tuberculin units of
purified protein derivative. The only exceptions should be patients
with documented negative Mantoux skin test results (0 to 9 mm. of
induration) within the previous year, and patients with a documented
positive Mantoux skin test result (10 or more mm. of induration)
who have received appropriate medical treatment for tuberculosis.

l. If the Mantoux tuberculin skin test is negative, the test should
be repeated one to three weeks later. If the second tuberculin skin
test is negative, subsequent tests should be performed at the discre
tion of the facility.

2. If the first or second Mantoux tuberculin skin test is positive,
a chest x-ray should be performed and, if necessary, followed by
chemoprophylaxis or therapy.

3. All Mantoux test results, including transverse diameter of in
duration in mm., as well as follow-up tests and treatment, if any,
should be recorded in the patient's medical record.

*4. Each employee who has been tested for tuberculosis as described
in N.J.A.C. 8:39-19.2 should be retested on an annual basis according
to the procedures described in that section.*

(b) Yearly inOuenza immunization should be offered to employees
at no charge.

(c) Employees should undergo periodic or annual health screening.
(d) The facility should maintain records documenting contagious

diseases contracted by employees during employment.
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8:39-20.2 Advisory staff education and training for infection
control

At least two education or training programs on infection control
should be held every year so that all staff members are fully informed
about infection control requirements that apply to them.

8:39-20.3 Advisory infection control quality assurance
The infection control officer should perform at least monthly

checks of handwashing practices throughout the facility.

8:39-20.4 Space and environment
Storage containers for solid waste should be kept covered.

SUBCHAPTER 21. MANDATORY LAUNDRY AND
HOUSEKEEPING SERVICES

8:39-21.1 Mandatory laundry policies and procedures
(a) Soiled laundry shall be stored in a ventilated, vermin-proof,

and vermin-free area, separate from other supplies, and shall be
stored, sorted, rinsed, and laundered only in areas specifically desig
nated for those purposes.

(b) All soiled laundry from patient rooms and other service units
shall be stored, transported, collected, and delivered in a covered
laundry bag or cart. Laundry carts shall be in good repair, kept clean,
and identified for use with either clean or soiled laundry.

(c) Soiled laundry from isolation, septic surgical cases, and other
critical areas of the facility shall be bagged separately and processed
according to established protocols.

(d) Clean laundry shall be protected from contamination during
processing, storage, and transportation within the facility.

(e) Soiled and clean laundry shall be kept separate. An established
protocol shall be followed to reduce the number of bacteria in the
fabrics. Equipment surfaces that come into contact with laundry shall
be sanitized.

8:39-21.2 Mandatory housekeeping policies and procedures
(a) The facility shall have a written schedule that determines the

frequency of cleaning and maintaining all equipment, structures,
areas, and systems.

(b) Mattresses, mattress pads and coverings, pillows, bedsprings,
and other furnishings shall be properly maintained and kept clean.
They shall be thoroughly cleaned and disinfected on a regular sched
ule and whenever a new patient is using them.

(c) Scatter rugs shall be not permitted and floors shall be coated
with slip-resistant Ooor finish.

8:39-21.3 Mandatory staff qualifications for laundry and
housekeeping

(a) Facilities that contract with a commercial laundry or house
keeping service shall use quality assurance measures to ensure that
the laundry-related requirements of these regulations are met.

(b) Each member of the housekeeping staff shall wear clean clothes
and shall use good personal hygiene.

8:39-21.4 Mandatory space and environment for laundry facilities
(a) If a laundry chute system is used, it shall be maintained in good

repair and cleaned, and there is no build-up of visible soil.
(b) If the facility has an in-house laundry, it shall provide a receiv

ing, holding, and sorting area with hand-washing facilities. The walls,
floors, and ceilings of the area shall be clean and in good repair. The
flow of ventilating air shall be from clean to soiled areas, and ventila
tion shall be adequate to prevent heat and odor build-up.

(c) All equipment and environmental surfaces shall be clean to
sight and touch.

8:39-21.5 Mandatory supplies and equipment for laundry and
housekeeping

(a) The facility shall have a supply of sheets, pillow cases, draw
sheets, towels, and washcloths that is at least three times the number
of patients.

(b) The facility shall have a supply of blankets that is at least two
times the number of patients.

(c) Fabric pH shall be mainained at 7.0 or below after souring
when built detergents are used.
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1.50 hours/day
1.50 hours/day
0.75 hour/day
0.75 hour/day
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(d) There shall be a list of all cleaning and disinfecting agents used
in the facility.

I. The facility's list of all cleaning and disinfecting agents used
shall be maintained with an accompanying list of corresponding
antidotes.

(e) All cleaning and disinfecting agents shall be correctly labeled
as to the product and its use, including agents that have been re
packaged from a bulk source.

(f) Housekeeping and cleaning supplies shall be selected,
measured, and used correctly and in accordance with manufacturers'
instructions.

(g) When not in use, cleaning and disinfecting agents shall be
stored separate from other supplies and shall be inaccessible to pa
tients.

(h) All toilets and bathrooms shall be kept clean to sight and
touch, in good repair, and free of odors that reflect poor house
keeping practices.

8:39-21.6 *[Quality]* *Mandatory quality* assurance *for laundry*
If the facility has an in-house laundry service, the service shall be

evaluated as part of the quality assurance program. This evaluation
shall include sour testing to ensure neutralization of alkaline residues
from built detergents on at least a monthly basis.

SUBCHAPTER 22. ADVISORY LAUNDRY AND
HOUSEKEEPING SERVICES

8:39-22.1 Advisory housekeeping space and environment
Surfaces throughout the facility should be polished and free of

smudges and dust.

SUBCHAPTER 23. MANDATORY MEDICAL SERVICES

8:39-23.1 Mandatory structural organization for medical services
(a) *[The facility]* *Each facility with more than 60 beds* shall

have a medical director who is currently licensed to practice medicine
by the New Jersey State Board of Medical Examiners.

I. The medical director shall coordinate medical care and direct
the administrative aspects of medical care in the facility.

2. The medical director shall approve all medical care policies and
procedures. These policies and procedures shall be followed.

3. The medical director shall participate in the facility's quality
assurance program through meetings, interviews, and/or preparation
or review of reports.

4. The medical director shall be an active participant on the fa
cility's infection control committee, pharmacy and therapeutics com
mittee, and a committee that is responsible for developing policies
and procedures for patient care.

(b) A physician shall visit each patient at least every 30 days unless
the medical record contains an explicit justification for not doing so.

8:39-23.2 Mandatory policies and procedures for medical services
(a) The medical director shall ensure that for each patient there

is a designated primary and an alternate physician who can be con
tacted when necessary.

(b) Each physician order shall be properly entered into the pa
tient's medical record and shall be executed by the nursing, dietary,
social work, activities, rehabilitation or pharmacy service. If a phys
ician's order is not executed, the record shall contain an explanation,
and the physician shall be notified within 24 hours or as specified
by the physician.

(c) Each patient's medical director or attending physician shall
review the patient's medical record on a scheduled basis to ensure
that care plans and medical orders are properly followed.

(d) The medical director shall review all incident reports.
(e) The medical director, or physicians designated by the medical

director, shall respond quickly and effectively to medical emergencies
which are not handled by another attending physician.

SUBCHAPTER 24. ADIVSORY MEDICAL SERVICES

8:39-24.1 Advisory structural organization for medical services
(a) A nurse practitioner or *[nurse gerontologist]* *gerontological

nurse practitioner* should be on the staff to take histories, to perform
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physical examinations, and to provide consultation to other staff
members.

(b) If the facility has one or more renal dialysis patients, arrange
ments should be made for periodic visits by a qualified nephrologist.

*(c) If the facility has 60 or fewer beds, it should have a medical
director. *

8:39-24.2 Advisory medical staff qualifications
The medical director should be board-certified in a primary care

specialty, such as family medicine or general internal medicine.

8:39-24.3 Advisory patient medical services
(a) The facility should arrange for physician visits in the facility

on a scheduled appointment basis in an office provided for that
purpose and with a nurse present.

(b) A physician should visit each patient at least once every 30
days.

(c) The facility should maintain a list of consultant physicians who
are available for referrals made by the attending physician.

(d) Current physician fee schedules for medical staff members
should be maintained and made available to patients and families.

SUBCHAPTER 25. MANDATORY NURSE STAFFING

8:39-25.1 Mandatory policies and procedures for nurse staffing
(a) There shall be a full-time director of nursing or nursing admin

istrator who is a registered professional nurse licensed in the State
of New Jersey, who has at least two years of supervisory experience
in providing care to long-term care patients, and who supervises all
nursing personnel.

(b) When the director of nursing is not present, there shall be a
registered professional nurse or a licensed practical nurse on duty
who shall be designated in writing as an alternate to the director of
nursing, temporarily responsible for supervising all nursing person
nel.

8:39-25.2 Mandatory nurse staffing amounts and availability
(a) The facility shall provide nursing services and licensed nursing

personnel at all times.
(b) Operative July J, 1989, registered professional nurses, licensed

practical nurses, and nurse aides shall spend the following amounts
of time on professional duties *[(excluding the administrative time
of the director of nursing, and in facilities with more than 150 beds)]*
*(the hours of the director of nursing are not included in this computa
tion except for the direct care hours of the director of nursing in
facilities with fewer than 150 beds)*:

I. Total number of patients multiplied by 2.5 hours/day; plus
2. Total number of patients receiving each service listed below,

multiplied by the corresponding number of hours per day:

Tracheostomy 1.25 hours/day
Use of respirator 1.25 hours/day
Head trauma stimulation/
advanced neuromuscular/
orthopedic care
Intravenous therapy
Wound care
Oxygen therapy
Nasogastric tube
feedings and/or
gastrostomy 1.00 hour/day

3. Prior to July I, 1989. nurse staffing shall be provided pursuant
to N.J.A.C. 8:39-43.3(a).

(c) In facilities with 150 licensed beds or more. there shall be an
assistant director of nursing who is a registered professional nurse.

(d) There shall be visual observation by a member of the *[nurs
ing]* *patient care* staff of each patient at least once per hour.
*These observations need not be documented.*

(e) A registered professional nurse shall be on duty at all times
in facilities with more than 150 licensed beds and in facilities with
specialized units that have been approved as such by the New Jersey
State Department of Health.
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(I) At least 20 percent of the hours of care required by (b) above
shall be provided by individuals who are either registered professional
nurses or licensed practical nurses.

(g) Medications shall be administered by authorized personnel in
accordance with State and Federal laws and regulations.

(h) The nurse aide component of the facility's total hourly nurse
staffing requirement, as specified in (b) above, shall be met by nurse
aides who have *[obtained certification in a nurse aide certification
program approved by the New Jersey State Department of Health]*
*completed a nurse aide training course approved by the New Jersey
State Department of Health and have passed the New Jersey Aide
Certification Examination*.

8:39-25.3 Mandatory nursing staff qualifications
(a) There shall be at least one registered professional nurse on duty

in the facility during all day shifts *except under special circumstances
in facilities that have fewer than 60 beds, in which case the registered
professional nurse shall be on duty during the evening or night
shift* .

(b) There shall be at least Dne registered professiDnal nurse Dn duty
Dr Dn call during all evening and night shifts.

8:39-25.4 MandatDry nursing staff education and training
A program shall be established and implemented fDr individualized

DrientatiDn Df nurse aides, including patient care problem simu
lations, training and demonstratiDns in basic nursing skiJJs, and an
internship Df tWD tD five days, depending Dn experience.

SUBCHAPTER 26. ADVISORY NURSE STAFFING

8:39-26.1 AdvisDry structural DrganizatiDn fDr nurse staffing
(a) Facilities with mDre than 200 licensed beds shDuld emplDy at

least Dne full-time equivalent staff educatDr.
(b) Facilities with between 100 and 200 licensed beds shDuld em

plDY at least a half-time staff educator.
(c) Facilities with fewer than 100 licensed beds shDuld emplDY a

staff educatDr at least Dne-fifth time.

8:39-26.2 Advisory pDlicies and prDcedures fDr nurse staffing
(a) The facility shDuld establish and implement a system fDr assign

ing nursing persDnnel tD patients Dn the basis Df a classificatiDn
system invDlving patient acuity.

(b) The facility should use a primary nurse aide system under
which each patient, except fDr thDse patients meeting specified written
criteria for exceptiDns, is assigned a specific nurse aide. These assign
ments shDuld be permanent Dr rotated nD more frequently than once
per week.

8:39-26.3 AdvisDry nurse staffing amDunts and availability
(a) A registered prDfessional nurse should be Dn duty at all times

in facilities with fewer than 150 licensed beds.
(b) The facility shDuld provide direct nursing services pursuant tD

N.J.A.C. 8:39-25.2(b) Df this chapter and should be increased by at
least ten percent.

(c) At least 50 minutes per patient per day of patient care should
be provided by licensed nurses, that is, registered professional nurses
and licensed practical nurses. (This is an average. It is equal tD one
full-time equivalent nurse fDr every ten patients.)

(d) All nurse aides wDrking in the facility shDuld have completed
a relevant training and Drientation program of at least tWD weeks'
full-time duration*, either within the facility or elsewhere,* priDr tD
their deplDyment in the facility.

(e) Each patient care unit in the facility should meet the nurse
staffing requirements mandated in N.J.A.C. 8:39-25.2(b) of this
chapter.

*8:39-26.4 Advisory qualifications for nurse staffing
The director of nursing should have a baccalaureate or masters degree

in nursing (BSN or MSN).*
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SUBCHAPTER 27. MANDATORY PATIENT CARE

8:39-27.1 Mandatory restraint pDlicies and procedures
(a) Physical restraints shall not injure or discomfDrt the patient,

and opportunity fDr mDtiDn and exercise shall be provided fDr at least
ten minutes during each two-hour periDd that the restraint is in use.

*[(b) The family shall be nDtified when a physician initiates an
Drder that the patient will be physically restrained.]*

*[(c)]**(b)* Restraints shall not be used for punishment or for the
convenience of the facility or staff.

8:39-27.2 MandatDry pDst-mDrtem pDlicies and procedures
(a) Deceased patients shall be removed in a timely fashiDn from

rDDms where other patients are staying.
(b) Deceased patients shall receive pDst-mDrtem care, including

cleaning and shrouding in cDnfDrmance with each patient's religious
practices. PrDstheses shall accDmpany the body out Df the facility.

(c) The next Df kin or guardian shall be notified at the time of
a patient's death. The deceased shall not be discharged from the
facility until pronDunced dead with the death documented in the
patient's medical recDrd.

(d) The body Df a deceased patient who, at the time of death, had
a communicable disease such as tuberculDsis, as defined in N.J.A.C.
8:57-1.2, or AIDS shall be tagged accordingly before being released
from the facility.

8:39-27.3 Mandatory pDlicies and procedures fDr patient care
(a) AJJ patient care policies shall be written and developed by a

patient care committee and shall be available to physicians, staff,
patients, their relatives Dr guardians, and the public.

(b) Patients under 18 years of age shall only be admitted to an
area within the facility that has been approved for such Dccupancy
by the New Jersey State Department of Health.

(c) Elderly, incDmpetent nursing home patients shall have the right
tD refuse life-sustaining medical treatment under certain circum
stances as determined by surrogate decision makers acting according
tD judicial guidelines following an investigatiDn by the Office Df the
Ombudsman for the Institutionalized Elderly. A lawful failure to
force-feed, feed intravenDusly, feed through a nasogastric or
gastrDscopy tube, administer medicatiDn, attach to an artificial res
piratDr, Dr medically treat any patient, out of respect fDr his or her
right tD die with dignity, shall not violate any requirement Df this
chapter notwithstanding any Dther provision herein.

(d) Patients shall be weighed accurately every month. Whenever
there is a gain or loss Df five or more pounds, a note shall be entered
intD the medical record stating whether the care plan shDuld be
mDdified.

(e) NDnambulatDry patients shall be repositiDned at least Dnce
every tWD hDurs.

(I) The facility shall take preventive measures against the develDp
ment Df decubitus ulcers, including assessing the patient's skin daily
and minimizing frictiDn and pressure against clothing and bed linens.

(g) Decubitus ulcers shall be identified, dDcumented, and treated
by:

I. FollDwing physician orders;
2. Frequent repositiDning in gODd bDdy alignment;
3. Hand-washing tD prevent transmission of infection; and
4. Proper cushioning techniques.
(h) The facility shall conduct a bladder and bDwel retraining pro

gram for selected patients on a 24-hDur basis with results
documented.

(i) PrecautiDns shall be taken to prevent complicatiDns resulting
from the use of nasogastric or gastrostDmy tube feedings.

8:39-27.4 MandatDry staffing amounts and availability for patient
care

FDr each meal. the facility shall assign staff Dn the basis Df patient
needs tD help patients who require assistance in eating.

8:39-27.5 MandatDry patient services for personal care
(a) Effective and safe measures shall be taken tD ensure that pa

tients dD nDt harbDr parasitic insects.
(b) Effective and safe measures shall be taken tD ensure that pa

tients are nDt malDdorDus.
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(c) Any dehydrated patient shall be accurately evaluated and effec
tively treated.

(d) Oral hygiene care of the patient shall be performed by staff
or the patient on a daily basis.

(e) The patient's hair and nails shall be groomed.
(f) Each patient shall be kept clean and dry.
(g) Each patient shall receive at least one bath (tub or shower) per

week unless contraindicated, and all baths shall be documented.
(h) Each patient's bed shall be made daily. Clean linen shall be

provided for each patient at least once a week or whenever linens
are soiled or wet.

(i) Each patient shall have access to fresh drinking water or juice
at all times unless contraindicated.

U) Non-bedfast patients shall be provided with the means for
leaving and returning to their beds and rooms each morning and
afternoon.

(k) Patients shall be assisted in performing either passive or active
range-of-motion exercises every day, unless their level of physical
activity makes this unnecessary.

(I) Toileting needs of all patients shall be met.
(m) Measures to prevent contractures shall be used, and contrac

tures shall be identified, documented, and managed by rehabilitative
nursing and physical therapy.

(n) Indwelling catheters shall not be used for the convenience of
staff.

8:39-27.6 Mandatory general patient services
(a) The facility shall post and maintain visiting hours from 8:00

A.M. to 8:00 P.M. daily.
J. If the patient is critically ill, he or she shall be allowed visits

from next of kin and/or sponsor and/or guardian at any time, unless
there is a medical contraindication documented by a physician and
noted in the patient's medical record.

2. Members of the clergy shall be contacted by the facility and
shall be admitted at any time at the request of the patient or, unless
overruled by the patient, at the request of the patient's next of kin
or guardian.

3. Access to privacy shall be afforded for visits with family,
friends, clergy, social workers, and counsel, as well as for professional
or business purposes.

(b) Patients shall be afforded the opportunity to eat in a group
setting unless contraindicated with the reasons noted in the patient's
medical record. The need for feeding assistance shall not constitute
an acceptable contraindication.

(c) The facility shall enable eligible patients to vote in public
elections.

(d) Clothing, including undergarments and footwear, shall be
*[seasonal, well-fitting,]* clean, comfortable, and personally assigned
to each patient, and shall reflect personal preference.

(e) Patients shall be encouraged and helped to select the clothing
they will wear each day.

(f) Transportation of the deceased within and from the facility
shall be conducted in a dignified manner.

(g) Personal effects and financial accounts of deceased patients
shall be safeguarded.

8:39-27.7 Mandatory space and environment for access to privacy
Each patient shall have access to privacy for some period every

day.

8:39-27.8 Mandatory supplies and equipment for patient care
(a) Prostheses, including eyeglasses, dentures, and hearing aids

shall be functional, available, and individualized, unless the patient
specifically rejects their use.

(b) All drinking water containers shall be washed daily and sani
tized weekly. Containers that cannot be sanitized shall be discarded.

(c) Self-help feeding devices shall be available to patients who can
benefit from their use.

(d) The facility shall maintain at least one bag-valve-mask resusci
tator.

(e) Bath thermometers or other temperature controls shall be used
to monitor the temperatures of each bath.

ADOPTIONS

(f) Locked restraints, *[double restraints on the same body part,]*
sheet restraints, four-point restraints, and confinement in a locked
or barricaded room shall not be permitted.

SUBCHAPTER 28. ADVISORY PATIENT CARE

8:39-28.1 Advisory policies and procedures for patient care
(a) All nursing staff members should wear uniforms.
(b) The facility should conduct scheduled interdisciplinary staff

discussions, and discussions with patients and families, about the
right of patients to die with dignity.

(c) The facility should maintain a bath *[bookj* *record*.
*(d) The family or guardian should be notified when a physician

initiates an order that the patient will be physically or chemically
restrained.*

8:39-28.2 Advisory patient care services
(a) There should be patient programs provided on at least a quar

terly basis, open to families, for the maintenance of physical and
mental well-being, the prevention of deterioration, and the teaching
of self-care.

(b) Patients should be afforded privacy for conjugal visits.

SUBCHAPTER 29. MANDATORY PHARMACY

8:39-29.1 Mandatory pharmacy structural organization
(a) A licensed pharmacist shall serve as director of pharmaceutical

services or as consultant pharmacist.
(b) The facility shall have a multidisciplinary pharmacy and thera

peutics committee, appointed by and reporting to the administrator
and consisting of, at least: the medical director; the administrator;
a representative of the nursing staff; and the director of pharma
ceutical services. If pharmaceutical services are provided by contract,
the consultant pharmacist, if one is appointed. and either the provider
pharmacist or a *registered pharmacist* representative of the phar
macy shall serve on the committee.

I. *[The]* *In facilities with more than 50 beds the* committee
*shall include the medical director and* shall hold scheduled meetings
at least quarterly and shall maintain minutes that include the dates
of meetings, attendance, activities, findings, and recommendations.

*2. In facilities with 60 beds of fewer, the committee shall hold
scheduled meetings at least annually and shall maintain minutes that
include the dates of meetings, attendance, activities, findings, and rec
ommendations.*

(c) If the facility keeps emergency injectable controlled substances,
a current Drug Enforcement Administration and Controlled Danger
ous Substance license for that location shall be available.

8:39-29.2 Mandatory drug administration policies and procedures
(a) The pharmacy and therapeutics committee shall establish and

enforce procedures for documenting drug administrations in ac
cordance with law.

(b) Medications shall be released to patients at discharge only
upon written authorization of the prescriber.

(c) Patients shall be *[accuratelyj* identified as the intended recipi
ents before any drug is administered.

(d) Self-administration of drugs shall be permitted only as speci
fied by the recommendations of the pharmacy and therapeutics com
mittee.

(e) Medications shall be accurately administered by properly
authorized individuals to the right patient in the right amount
through the right route at the right time.

8:39-29.3 Mandatory pharmacy reporting policies and procedures
(a) The director of pharmaceutical services or consultant pharma

cist shall enter monthly notes or comments in the medical record of
every patient receiving medication, on a pharmacist consultation
sheet, or another portion of the medical record.

(b) Drug product defects *[and drug withholding occurrences]*
shall be reported in accordance with the ASHP-USP-FDA (American
Society of Hospital Pharmacists, United States Pharmacopoeia,
Food and Drug Administration) Drug Product Defect Reporting
System.
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(c) Drug allergies shall be documented in the patient's medical
record and on its outside front cover *and communicated to the
provider pharmacy if a provider pharmacy is used*.

(d) Drugs that are not specifically limited as to duration or use
or number of doses shall be controlled by automatic stop orders. The
patient's attending physician shall be notified of the automatic stop
order prior to the last dose so that he or she may decide whether
to continue use of the drug.

(e) If medication is withheld, the reason for withholding the medi
cation shall be documented in the patient's medical record.

(f) Medication errors and adverse drug reactions shall be reported
immediately to the director of nursing or the alternate to the director
of nursing, and a description of the error or adverse drug reaction
shall be entered into the medical record before the end of the em
ployee shift. *If the patient has erroneously received medication, the
patient's physician shall be notified immediately. If a medication error
originated in the pharmacy, the pharmacy shall be notified immedi
ately.*

8:39-29.4 Mandatory pharmacy control policies and procedures
(a) The label of each patient's individual medication container

shall be permanently affixed and contain the patient's full name,
physician's name, prescription number, name and strength of drug,
lot number. date of issue, expiration date, manufacturer's name if
generic. and cautionary and/or accessory labels. If a generic
substitute is used, the drug shall be labeled according to the Drug
Utilization Review Council Formulary, NJ.S.A. 24:6E-1 et seq. *Re
qui red information appearing on individually packaged drugs or within
an alternate medication delivery system need not be repeated on the
label.*

(b) If the facility uses and contracts with a provider pharmacy,
only over-the-counter medications shall be kept as stock. Stock over
the-counter medications shall be approved by the pharmacy and
therapeutics committee and labeled to include drug name, drug
strength. manufacturer's name, lot number, expiration date, rec
ommended dosage, and applicable cautionary and/or accessory
labels.

(c) The director of pharmaceutical services or consultant pharma
cists shall make monthly inspections of all areas in the facility where
medications are dispensed, administered, or stored, shall document
any problems and shall propose solutions to these problems.

(d) The contents of emergency kits shall be approved by the phar
macy and therapeutics committee. Emergency kits shall be stored at
each nursing unit, checked after each use, and checked at least
monthly by the director of pharmaceutical services or the consultant
pharmacist. Emergency kits shall not be accessible to patients but
shall be accessible to staff *in a timely manner*.

(e) All medications repackaged by the pharmacy shall be labeled
with an expiration date*, name and strength of drug, lot number, date
of issue, expiration date, manufacturer's name if generic, and cau
tionary and/or accessory labels*.

(f) The pharmacy and therapeutics committee shall establish and
enforce procedures for removal of discontinued, unused, expired,
recalled, deteriorated, and unlabelled drugs and intravenous solu
tions and for removal of containers of medications with worn, il
legible, damaged, incomplete, or missing labels.

(g) All medications shall be stored in accordance with manufac
turers' requirements.

(h) The pharmacist consultant or director of pharmaceutical ser
vices and a registered professional nurse shall witness all drug de
struction in the facili ty.

(i) The pharmacy and therapeutics committee shall establish and
enforce procedures for the inventory of controlled substances in
accordance with law.

(j) The facility shall implement written methods and procedures
for obtaining prescribed medications and biologicals from a phar
macy licensed by the New Jersey State Board of Pharmacy. The
telephone number of pharmacy procedures for obtaining drugs shall
be posted at each nursing unit.

8:39-29.5 Mandatory pharmacy staff qualifications
If the facility maintains a pharmacy in-house, the pharmacy shall

be licensed by the New Jersey State Board of Pharmacy, and shall

HEALTH

possess a current Drug Enforcement Administration registration and
a Controlled Dangerous Substance registration from the New Jersey
State Department of Health.

8:39-29.6 Mandatory patient pharmacy services
The facility shall provide pharmaceutical services, either directly

or by contract with a provider pharmacy, 24 hours a day, seven days
a week.

8:39-29.7 Mandatory pharmacy supplies and equipment
(a) Medication containers shall be handled properly to prevent

damage, injury, and harm.
(b) Needles and syringes shall be stored, used, and disposed of in

accordance with New Jersey State law, and a record shall be main
tained of the purchase, storage, and disposal of needles and syringes.

(c) Controlled substances shall be stored, and records shall be
maintained, in accordance with the Controlled Dangerous
Substances Act and all other Federal and State laws and regulations
concerning procurement, storage, dispensation, administration, and
disposition. Controlled substances shall be stored separately from all
other substances except in a unit dose drug distribution system.

(d) All medications shall be kept in locked storage areas, and
medications shall be refrigerated, if required, in conformance with
U.S.P. (United States Pharmacopoeia) requirements.

(e) Pharmaceutical reference materials and other information
sources about drugs, including investigational drugs, if used, shall
be approved by the pharmacy and therapeutics committee. These
reference materials, along with antidote information, and the tele
phone number of the regional poison control center, shall be avail
able in the pharmacy and/or each nursing unit.

8:39-29.8 Mandatory pharmacy quality assurance
The pharmacy and therapeutics committee shall review medication

errors and adverse drug reactions.

SUBCHAPTER 30. ADVISORY PHARMACY

8:39-30.1 Advisory pharmacy structural organization
*(a)* If the facility does not maintain an in-house pharmacy, the

facility should appoint a consultant pharmacist who is not also the
director of pharmaceutical services or pharmacist provider.

*(b) If the facility has 60 or fewer beds, it should hold multi
disciplinary pharmacy and therapeutics committee meetings at least
quarterly and include the medical director in these meetings.*

8:39-30.2 Advisory pharmacy staff qualifications
The consultant pharmacist or director of pharmaceutical services

should hold current certification by the Joint Board of Certification
of Consultant Pharmacists.

8:39-30.3 Advisory pharmacy staffing amounts and availability
The facility should operate a pharmaceutical program that makes

clinical consultation services available to the medical staff, schedules
periodic drug regimen evaluations, and provides mandatory educa
tional seminars for medical and nursing staffs to update skills and
practices relative to drug therapy.

*8:39-30.4 Advisory pharmacy patient services
The consultant pharmacist or director of pharmacy services should

review the records of all newly admitted patients within seven days of
admission.*

*[8:39-30.4]**8:39-30.5* Advisory pharmacy supplies and
equipment

(a) The facility should use a unit dose drug *[distribution system]*
*packaging or distribution system in which each dose of medication is
individually packaged in a hermetically sealed, tamper-proof container
and carries full manufacturer's disclosure information on each discrete
dose, including but not limited to product name and strength, lot number
and expiration date, and manufacturer's or distributor's name. This
delivery system is not limited to a 24-hour exchange system.*
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SUBCHAPTER 31. MANDATORY PHYSICAL
ENVIRONMENT

8:39-31.1 Mandatory space and physical environment: all facilities
(a) All exit doors to the facility shall be kept externally locked

from 8:00 P.M. until 6:30 A.M.
(b) All patients shall have, in their rooms:
I. A bed and a mattress of the correct size to fit the bed;
2. A bedside table with drawer;
3. A separate closet area and shelves for personal needs;
4. A privacy curtain around the bed *excepting private rooms*;
5. An unobstructed doorway;
6. Window coverings that are properly mounted and maintained;
7. Night lights; and
8. Call bells immediately accessible to the patient in bed or an

individual at bedside.
(c) Bathrooms shall be shared only by patients of the same sex,

except for cohabitants.
(d) Glare from windows and reflections on floors and tables in

the multi-purpose or dining room shall be controlled.
(e) If the facility is not air-conditioned, the facility shall provide

means to ensure air circulation in all areas used by patients.
(I) All supplies and equipment in the facility shall be of such

quality as not to break or tear easily.

8:39-31.2 Mandatory space and physical environment: facilities
with more than 60 beds

(a) Each facility with more than 60 beds shall provide, and facili
ties with 60 beds or fewer may provide but shall not be required to
provide:

I. Well-lighted parking areas.
2. Sounding devices *[at the nurses' stations]* or visual monitor

ing for all exit doors.
3. A cushioned chair for each patient in his or her room for use

by the patient or patient's visitors.
4. An individual light for each patient in a room.
5. Connection of *[emergency]* *life sustaining* equipment,

*[including refrigerators for biological products]* *such as ven
tilators*, to a generator.

8:39-31.3 Mandatory supplies and equipment
(a) All patients shall have, in their rooms:
I. Sheets, blankets, a pillow, and additional pillow if required or

desired;
2. Supplies for oral needs, including a denture cup, if needed, and

a clean toothbrush; and
3. A basin, comb, soap dish, and bedpan and/or urinal unless

clearly unnecessary, stored at bedside.
(b) All patient rooms shall have a waste receptacle.
(c) A walker or a tripod cane shall be available to each patient

who requires mechanical assistance to walk.
(d) A wheelchair shall be available to each patient who is not fully

ambulatory.
(e) All supplies in the facility shall be in working order. All equip-

ment in the facility shall be in good repair.
(I) All supplies and equipment in the facility shall be:
1. Up-to-date;
2. Free of hazards;
3. In conformance with applicable Federal standards;
4. Properly stored and maintained in accordance with manufac

turers' instructions; and
5. Readily available when needed.
(g) Buildings and grounds shall be maintained in a clean and safe

condition.

SUBCHAPTER 32. ADVISORY PHYSICAL ENVIRONMENT

8:39-32.1 Advisory smoking policies and procedures
There *[shall]* *should* be no smoking by staff members in public

areas of the facility or patient rooms.

8:39-32.2 Advisory physical environment for patient services
Areas should be color coded or accented for purposes of identifi

cation, function, or safety.

ADOPTIONS

8:39-32.3 Advisory space *and* environment for all facilities
(a) All patient rooms should have aesthetically attractive wall

hangings.
(b) No more than four patients should be assigned to the same

bathroom.
(c) The mUlti-purpose or dining room should receive sunlight.
(d) The facility should have attractive grounds, including shaded

seating, gardens, and trees.
(e) Contrasting colors should be used between table tops and

floors, walls and floors, walls and doors, bathroom doors and other
doors, and stairways and treads.

(f) Sound-absorbing materials should be used throughout the fa
cility (for example, rough texture, pile, acoustic tile, soft drapery).

(g) Task lighting should be used. The general lighting should
create a pleasant environment.

(h) A multi-purpose room other than the dining room should be
available for group activities.

(i) There should be live *or silk* plants and flowers *[tended]* in
the facili ty.

Ul A discrete and protected area of the facility should be dedicated
to free ambulation by confused and disoriented patients.

8:39-32.4 Advisory space and environment for facilities with 60 or
fewer beds

(a) Facilities with 60 or fewer beds should provide the following:
I. A well-lighted parking area;
2. Exit doors that have sounding devices at the nurses' station or

are monitored visually;
3. A cushioned chair for each patient or his or her visitors;
4. An individual light for each patient; and
5. Connection of emergency equipment to a generator.

8:39-32.5 Advisory supplies and equipment
(a) All patients' rooms should have*(:]* *hand washing facilities. *
*[ I. A footstool; and
2. Hand-washing facilities.]*
(b) All patients should have, in their rooms:
I. Disposable personal items such as bedpans, basins, and water

pitchers;
2. A bedspread; and
3. A lap robe.

SUBCHAPTER 33. MANDATORY QUALITY ASSURANCE

8:39-33.1 Mandatory quality assurance structural organization
(a) Quality assurance procedures shall be developed and im

plemented through a written plan which specifies time frames.
(b) Responsibility for the quality assurance program shall be as

sumed by one or more designated individuals reporting directly to
the administrator.

(c) Summary findings of the quality assurance program shall be
submitted in writing to the administrator, and the administrator shall
take action which includes staff education or training on the basis
of the program's findings.

(d) The quality assurance program shall review at least inventory
control, maintenance inspections and reports, procedures for report
ing incidents and hazards, and procedures for emergency response
to incidents and hazards.

(e) Quality assurance findings shall be presented to the adminis
trator with recommendations for corrective actions to address prob
lems.

8:39-33.2 Mandatory quality assurance policies and procedures
(a) The quality assurance program shall identify problems in the

care and services provided to the patients and shall include the audit
of medical records.

(b) The quality assurance program shall monitor the performance
of each service.

8:39-33.3 Mandatory quality assurance patient services
The quality assurance program shall include the gathering of pa

tient care information from patients and visitors.
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8:39-33.4 Mandatory quality assurance staff education and training
The quality assurance program shall evaluate staff education pro

grams.

SUBCHAPTER 34. ADVISORY QUALITY ASSURANCE

8:39-34.1 Advisory quality assurance policies and procedures
(a) The quality assurance program should monitor the per

formance of administrative services.
(b) All of the quality assurance program's findings should be pres

ented to the administrator with recommendations for corrective ac
tions to address problems.

(c) The quality assurance program should monitor trends in infec
tions.

(d) The quality assurance program should use a patient classi
fication system to monitor outcomes.

(e) Part of the quality assurance program should include an ongo
ing study of patient falls to determine why they occur and what
preventive measures should be taken.

8:39-34.2 Advisory quality assurance staff qualifications
The quality assurance programs should monitor trends in staff

turnover.

8:39-34.3 Advisory quality assurance patient services
(a) The quality assurance program should maintain a suggestion

box.
(b) The quality assurance program should monitor trends in the

following:
l. The prevalence of decubitus ulcers and skin breakdowns;
2. Psychotropic drug use;
3. Transfers to hospitals;
4. Medication errors:
5. Catheterization rates and catheterization care;
6. Weight loss and fluid intake;
7. Infection rates in catheterized patients;
8. Patient depression:
9. Restoration of function following specific types of events. such

as hip fractures:
10. Use of restraints; and
II. Other possible indicators of level of quality care not listed in

this subchapter.
(c) The quality assurance program should include periodic surveys

of patients to ascertain patients' satisfaction. suggestions, knowledge
of their health conditions and treatments, and/or knowledge of fa
cility policies and staff members' roles.

SUBCHAPTER 35. MANDATORY MEDICAL RECORDS

8:39-35.1 Mandatory structural organization for medical records
At least 14 days before a facility plans to cease operations, it shall

notify the New Jersey State Department of Health in writing of the
location and method of retrieval of medical records.

8:39-35.2 Mandatory policies and procedures for medical records
(a) Each active medical record shall be kept at the nurses' station

for the patient's unit.
(b) The facility shall maintain for staff use a current list of ab

breviations commonly used in the facility's medical records.
(c) Medical records shall be organized with a uniform format

across all records.
(d) A medical record shall be initiated for each patient upon ad

mission and include at least the following information when such
information becomes available:

I. Legible identifying data, such as patient's name, date of birth,
sex, address, and next of kin, and person to notify in an emergency;

2. Name, address, and telephone number of the patient's phys
ician, an alternate physician, and dentist;

3. Complete transfer information from the sending facility, includ
ing results of diagnostic, laboratory, and other medical and surgical
procedures;

4. A history and results of a physical examination, including
*[height and]* weight, performed by the physician on admission, *in
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accordance with N.J.A.C. 8:39-11.2(b),* and results of the most recent
*[previous]* examination;

5. An assessment and plan of care made by each discipline in
volved in the patient's care;

6. Clinical notes for the past three months' incorporating written,
signed and dated notations by each member of the health care team
who provided services to the patient, including a description of signs
and symptoms, treatments and/or drugs given, the patient's reaction,
and any changes in physical or emotional condition entered into the
record when the service was provided;

7. All physician's orders for the last three months;
8. Telephone orders, each of which shall be countersigned by a

physician within seven days, except for orders for non-prescription
drugs or treatments, which shall be signed at the physician's next visit
to the patien t;

9. Records of all medications and other treatments which have
been provided during the last three months;

10. Consultation reports for the last six months;
II. Records of all laboratory, radiologic, and other diagnostic

tests for the last six months;
12. Records of all admissions, discharges, and transfers to and

from the facility that occurred in the last three months;
13. Signed consent and release forms;
14. A discharge plan for those patients identified by the facility

as likely candidates for discharge into the community or a less in
tensive care setting; and

15. A discharge note written on the day of discharge for patients
discharged to the community, a less intensive care setting, another
nursing home or hospital, which includes at least the diagnosis,
prognosis, and psychosocial and physical condition of the patient.

(e) Each entry into the patient's medical record shall be dated and
signed in ink with name and title.

(f) The record shall be protected against loss, destruction, or un
au thorized use. Medical records shall be retained for the duration
required by N.J.S.A. 26:8-5.

(g) If part of a care plan is not implemented, the record shall
explain why.

SUBCHAPTER 36. ADVISORY MEDICAL RECORDS

8:39-36.1 Advisory policies and procedures for medical records
(a) Medical records of all patients should be characterized by

attention to continuity of care as reflected by precise descriptions of
the patient's status, tracking of the patient's status through time, and
follow-up remarks on specific events.

(b) The name by which the patient wishes to be called should be
entered on the cover or first page of the medical record.

(c) Medical records of all patients admitted within the past year
should be updated by nursing staff at least once per shift during the
patient's first five days in the facility; at the end of five days the
records should be updated once per week for the next four weeks.
After the patient's first five weeks in a facility, the medical records
of all patients should be updated at intervals based on the seriousness
of each patient's condition.

(d) There should be a comprehensive discharge summary with
statistical and narrative information from each service within 30 days
of discharge unless the patient is readmitted during that 30 day
period.

(e) Telephone orders should be countersigned by a physician
within 48 hours, except for orders for non-prescription drugs or
treatments, which should be countersigned within seven days.

8:39-36.2 Advisory staff education and training for medical records
The facility should maintain for staff use a current list of all

abbreviations used in medical records.

SUBCHAPTER 37. MANDATORY REHABILITATION

8:39-37.1 Mandatory policies and procedures for rehabilitation
(a) Physician orders for speech therapy, physical therapy, occupa

tional therapy, and audiology services shall include specific modal
ities and the frequency of treatment, and shall be entered into the
patient's medical record.
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SUBCHAPTER 40. ADVISORY SOCIAL WORK

8:39-39.1 Mandatory social work policies and procedures
A social worker shall develop and implement specific criteria to

identify patients who are likely candidates for discharge into the
community or a less intensive care setting and to coordinate discharge
planning.

8:39-39.2 Mandatory social work staff qualifications
(a) Social work services shall be provided by one or more social

workers who possess a bachelor's degree or a master's degree in social
work, psychology, sociology, or counseling from an accredited uni
versity or education program "or who on June 20, 1988 served in the
facility as a social work designee, with consultation of at least eight
hours per month from an individual who holds a masters degree in social
work.'" If the social worker has a bachelor's degree in psychology,
sociology, or counseling, and no master's degree, then one year of
social work experience in a geriatric setting also shall be required.

8:39-39.3 Mandatory social work amounts and availability
(a) Operative July I, 1989, the facility shall provide an average of

at least 20 minutes of social work services per week for each pa tient.
(This is an average. It is equal to one full-time equivalent social
worker for every 120 patients.)

I. Prior to July I, 1989, social work staffing shall be provided
pursuant to NJ.A.C. 8:39-43.3(b).

(b) A social worker shall assist staff in coping with the personal
needs and demands of particular patients.

8:39-39.4 Mandatory patient social work services
(a) A social worker shall interview the patient and family within

14 days before or after admission to the facility to identify any social
work needs or problems, and to take a social history that includes
family, education, and occupational background, adjustment and
level of functioning, interests, support systems, and observations.

(b) A social worker shall provide counseling for patients and
families.

(c) A social worker shall facilitate communication between staff
and non-English speaking patients.

(d) A social worker shall offer information and help to each pa
tient and family on obtaining financial assistance and on the meaning
"'[and consequences of signing or refusing to sign administrative
forms and releases]" "'of administrative forms and releases to be signed
by the patient or family".

(e) A social worker shall coordinate the facility's outreach services
to the families of patients.

(f) A social worker shall coordinate "'[services for patients dis
charged for home care]" "discharge services for patients"'.

(g) A social worker shall perform advocacy services on behalf of
the patients to ensure that concrete needs are met, such as clothing,
laundry, and the patient's personal needs allowance if one is main
tained.

(h) A social worker shall help patients and families identify and
gain access to community services, using resource materials and a
knowledge of the patient's needs and abilities.

8:39-39.5 Mandatory space and environment for social work
The facility shall provide visual and auditory privacy for patient

or family social service interviews, and for confidential telephone
calls by social workers.

The following table notes the recodification of subchapter 40.
Codification as Recofified upon
Proposed Adoption
8:39-40.1 (a) 8:39-40.I(a)
8:39-40.1 (b) 8:39-40.5
8:39-40.2(a) 8:39-40.3(a)
8:39-40.2(b) 8:39-40.3(b)
8:39-40.2(c) 8:39-40.3(c)
8:39-40.2(d) 8:39-40.3(d)
8:39-40.2(e) 8:39-40.2(a)
8:39-40.3(a) 8:39-40.3(e)
8:39-40.3(b) 8:39-40.3(f)
8:39-40.3(c) 8:39-40.3(g)
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SUBCHAPTER 39. MANDATORY SOCIAL WORK

NOTE: The complete text of subchapters 39 and 40 as recodified
and including any changes from proposal follows.

8:39-38.2 Advisory rehabilitation space and environment
The facility should have an examination and treatment room for

physical therapy.

8:39-38.3 Advisory rehabilitation supplies and equipment
In addition to parallel bars and stairs, physical therapy equipment

available to patients should include a hydroculator, "[pool,]'" whirl
pool for hydrotherapy, paraffin, and ultrasound.

The following table notes the recodification of subchapter 39.

Codification as Recodified upon
Proposed Adoption
8:39-39.I(a) 8:39-39.2(a)
8:39-39.2(a) 8:39-39.4(a)
8:39-39.2(b) 8:39-39.1
8:39-39.2(c) 8:39-39.4(c)
8:39-39.2(d) 8:39-39.4(d)
8:39-39.3 8:39-39.4(b)
8:39-39.4(a) and (a)(I) 8:39-39.3(a) and (a)(I)
8:39-39.4(b) 8:39-39.4(e)
8:39-39.4(c) 8:39-39.3(b)
8:39-39.5(a) 8:39-39.4(f)
8:39-39.5(b) 8:39-39.4(g)
8:39-39.5(c) 8:39-39.4(h)
8:39-39.6 8:39-39.5

SUBCHAPTER 38. ADVISORY REHABILITATION

8:39-38.1 Advisory rehabilitation staff qualifications
(a) Speech-language pathology and audiology services should be

provided by individuals who hold a Certificate of Clinical Com
petence issued by the American Speech-language-Hearing Associa
tion.

(b) Occupational therapy should be provided by a registered oc
cupational therapist.

(c) If the facility has 60 or fewer beds, it, nevertheless, should
provide:

I. Speech-language pathology and audiology services by one or
more individuals who meet the prerequisite qualifications for a
Certificate of Clinical Competence issued by the American Speech
language-Hearing Association;

2. Physical therapy evaluation within 48 hours of the original
physician order, excluding weekends; and

3. Physical therapy equipment including at least parallel bars and
stairs.

(b) Physician orders for medically appropriate speech therapy,
physical therapy, and audiology services shall be properly followed,
and the results of these services shall be entered into the patient's
medical record.

8:39-37.2 Mandatory rehabilitation staff qualifications
(a) Speech-language pathology and audiology services shall be

provided by individuals who meet the prerequisite qualifications for
a Certificate of Clinical Competence by the American Speech
language-Hearing Association, in all facilities with more than 60
beds.

(b) Physical therapy shall be provided by one or more licensed
physical therapists.

8:39-37.3 Mandatory rehabilitation staffing amounts and
availabili ty

Physical therapy evaluation shall take place within 48 hours of the
original physician order, excluding weekends"','" in all facilities with
more than 60 beds.

8:39-37.4 Supplies and equipment
Physical therapy equipment available to the patients shall include

at least parallel bars and stairs in all facilities with more than 60 beds.
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8:39-40.4 8:39-40.4
8:39-40.5(a) 8:39-40.2(c)
8:39-40.5(b) 8:39-40.2(b)

8:39-40.1 Advisory staff qualifications for social work
(a) A social worker should have a master's degree in social work

from an accredited university or education program. He or she
should provide consultant services at least eight hours per month,
or be on the facility's staff.

8:39-40.2 Advisory staff amounts and availability for social work
(a) *[There should be a social worker present in the facility seven

days per week and available for interaction with patients and families
during facility visiting hours]* *A social worker should be available
to the facility on evenings and weekends at scheduled times or by
previously arranged appointments for interaction with patients and fam
ilies, and should be available seven days a week in cases of emergency
or serious need*.

(b) A social worker should assist staff with problems and issues
related to aging and iJJness.

(c) A social worker should orient nurse aides to the social needs
of new patients before the patient's arrival in the facility.

8:39-40.3 Advisory patient social work services
(a) A social worker should meet with the patient on the day of

admission.
(b) A social worker should conduct support groups for families.
(c) A social worker should conduct group counseling sessions for

patients and families.
(d) A social worker should participate in pre-admission planning

with patients and families prior to their admission to the nursing
home.

(e) The facility should provide clinical social work or psychologi
cal services to patients and families.

(f) The social worker should encourage and monitor a regular
visiting pattern by families and provide outreach services to families
where the visiting pattern has changed.

(g) The facility should promote patients' sense of personal control
in acquiring clothing, for example, through the establishment of a
clothing concession in the facility, the arrangement of shopping ex
cursions, and/or the use of catalogue shopping by patients.

8:39-40.4 Advisory space and environment for social work
Social workers should be provided with a private office equipped

with a telephone or, in facilities with 60 or fewer licensed beds, with
access to a private office equipped with a telephone.

8:39-40.5 Advisory social work staff education and training
The facility should encourage the social worker to participate in

community agency associations and other professional organizations.

SUBCHAPTER 41. MANDATORY PHYSICAL PLANT

8:39-41.1 *[Mandatory requirements for physical plant
(a) The facility shall comply with the following:
I. The regulations contained in the current edition of the Uniform

Construction Code, N.J.A.C. 5:23-1 through 5, as mandated by the
New Jersey Department of Health;

2. The applicable edition of the Bureau of Community Affairs
Basic National Building Code and current supplements as adopted
by the Department of Community Affairs and mandated by the New
Jersey State Department of Health;

3. The current edition of the Bureau of Community Affairs Basic
Energy Conservation Code, NJ.A.C. 5:23-3.18, as adopted by the
Department of Community Affairs;

4. The 1983/1984 edition of Guidelines for Construction and
Equipment for Hospital and Medical Facilities, DHHS Publication
No. (HRS-M-HF) 84-1;

5. The 1985 edition of the National Fire Protection Association
"Life Safety Code," N.F.P.A. 101, Chapters 12 and 13 and as referen
ced in that document where Chapter 12 refers to new construction
and Chapter 13 refers to existing construction;

6. The current edition of the Fire Protection Subcode, NJ.A.C.
5:23-3. I7;
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7. The 1981 edition of the National Fire Protection Association
"Air Conditioning and Ventilating Systems," N.F.P.A.-90A;

8. The 1983 edition of the National Standard Plumbing Code,
NJ.A.C. 5:23-3.16;
9. The 1987 edition of the National Electrical Code, N.F.P.A. No.

70, N.J.A.C. 5:23-3.16; and
10. The current edition approved by the State Department of

Health of the Commercial/Industrial Energy Subcode Compliance
Manual.

(b) Questions regarding (a) above may be directed to the Super
vising Architect at Health Facilities Construction Services at (609)
292-8760 or to:

New Jersey State Department of Health
Health Facilities Construction Services
CN-360
Trenton, NJ 08625-0360]*

*Mandatory compliance with Codes
(a) New construction, alterations and additions of Long Term Care

Facilities shall comply with the current edition of the Uniform Con
struction Code (N.J.A.C. 5:23) as adopted by the New Jersey Depart
ment of Community Affairs (this provision is presented here for infor
mational purposes only).

(b) Fire safety maintenance and retrofit of Long Term Care Facili
ties shall comply with the current edition of the Uniform Fire Safety
Code (N.J.A.C. 5:18) as adopted by the New Jersey Department of
Community Affairs (this provision is presented here for informational
purposes only).

(c) Required annual maintenance inspections by the Department of
Health shall be conducted in accordance with the 1985 Life Safety
Code, however, this code shall not be enforced to exceed the require
ments of the Uniform Construction Code referenced in (a) above.

(d) The New Jersey Uniform Construction Code may be obtained
from the Construction Code Element of the Department of Community
Affairs, CN 805, Trenton, New Jersey 08625-0805.

(e) The New Jersey Uniform Safety Code may be obtained from the
Fire Safety Element of the Department of Community Affairs, CN 809,
Trenton, New Jersey 08625-0809.

(f) Questions regarding (a) above with respect to review of plans and
specifications or (c) above may be directed to the New Jersey Depart
ment of Health, Health Facilities Construction Services, CN 367, Tren
ton, New Jersey 08625-0367.*

8:39-41.2 Mandatory general maintenance
(a) Personnel engaged in general maintenance activities shall re

ceive orientation upon employment and, at least once a year, educa
tion or training in principles of asepsis, cross-infection control. and
safe practices.

(b) A current, written preventive maintenance program shall be
implemented. Records of inspections and repairs shall be maintained
for at least one year.

(c) Written instructions for operating and maintairiing equipment
shall be systematically retained and followed.

(d) The facility shall be kept in good repair and maintained
without harm or jeopardy to patients.

(e) There shall be a maintenance contract on elevators that in
cludes routine maintenance inspections.

(f) Electrical emergency generators shall be checked weekly, tested
under load monthly, and serviced annually.

(g) Temperature and humidity shall be in accordance with require
ments specified in the edition of Guidelines for Construction and
Equipment for Hospital and Medical Facilities issued by the U.S.
Department of Health and Human Services, Health Resources Ad
ministration that apply, depending on the time the building was
constructed.

(h) There shall be a comprehensive, written preventive mainten
ance program for the electrical system that is documented and fol
lowed.

8:39-41.3 Mandatory fire and emergency preparedness
(a) Employees shall be trained in procedures to be followed in a

master fire plan and instructed in the use of fire fighting equipment
and patient evacuation of the buildings as part of their initial orien
tation and at least annually thereafter.
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(b) Fire drills shall be conducted a total of 12 times per year, with
at least one drill on each shift and one drill on a weekend. At least
one drill shall be conducted in conjunction with the local fire depart
ment. An actual alarm shall be considered a drill if it is documented.

(c) Fire regulations and procedures shall be posted in each unit
and/or department.

I. A written evacuation diagram that includes evacuation
procedures and locations of fire exits, alarm boxes, and fire ext
inguishers shall be posted conspicuously on a wall in each patient
care unit and/or department throughout the facility.

*[(d) Exits, stairways, doors, and corridors shall be kept free of
obstructions.]*

*[(e)]**(d)* There shall be a procedure for investigating and re
porting fires. All fires shall be reported to the New Jersey State
Department of Health immediately by phone and followed up in
writing within 72 hours. In addition, a written report of the investiga
tion by the fire department containing all pertinent information shall
be forwarded to the Department of Health as soon as it becomes
available.

*[(f) Portable fire extinguishers shall be provided in accordance
with N.F.P.A. Standard 10. Fire extinguishers shall be inspected at
least annually and recharged, repaired, and hydrotested as required
by manufacturers' instructions, and labeled with the date of the last
inspection.

(g) There shall be a comprehensive, current, written preventive
maintenance program for fire detectors, alarm systems, and fire sup
pression and protection systems. This program shall be documented
and followed.

I. Fire detectors and alarm systems shall be inspected and tested
at least twice a year by an individual or individuals who are approved
and certified by a licensed fire subcode official. Written reports of
the last two inspections shall be available for review.

2. Fire suppression and protection systems shall be tested no less
than twice a year by an approved and certified testing agency. A
written report of the inspection shall be kept on file.]*

*[(h)]**(e)* Smoking regulations shall be developed, im
plemented, and enforced in accordance with N.J.S.A. 26:30-1 et seq.
Designated smoking areas shall be prominently marked.

I. There shall be no smoking by staff in the presence of patients
unless the patients are smoking as weJI.

*[(i)]**(f)* The facility shall have a written comprehensive emerg
ency evacuation plan. This plan shall:

I. Identify potential hazards that could necessitate an evacuation,
including natural disasters. national disasters, industrial and nuclear
accidents, and labor work stoppage;

2. Identify the facility and an aJternative faciJity to which patients
wouJd be relocated;

3. IncJude the estimated number of patients, staff, and staff family
members who would require relocation;

4. List the supplies, equipment. records, and medications that
would be transported as part of an evacuation; and

5. Identify essential personnel who wouJd be required to remain
on duty during the period of relocation.

*[U)]**(g)* There shall be a written plan for receiving patients who
are being relocated from another facility due to a disaster. This pJan
shall include at least an estimate of the number and type of patients
the facility would accommodate and how staffing would be handled
at different occupancy levels.

*[(k)]**(h)* Copies of the current plans for receiving and evacu
ating patients in the event of a disaster shall be sent to municipal
and county emergency management officials and to the designated
receiving facili ties.

*[(l)]**(i)* The administrator shall serve as, or appoint, a disaster
planner for the facility.

I. The disaster planner shall meet with county and municipal
emergency management coordinators at least once each year to re
view and update the written comprehensive evacuation plan; or if
county or municipal officials are unavailable for this purpose, the
facility shall notify the state Office of Emergency Management.

2. While developing the facility's evacuation plan, the disaster
planner shall coordinate with the facility or facilities designated to
receive relocated patients.
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*[(m)]**(j)* Any staff member who is designated as the acting
administrator shall be knowledgeable about and authorized to imple
ment the facility's plans in the event of an emergency.

*[(n)]**(k)* All staff shall be oriented to the facility's current plans
for receiving and evacuating patients in the event of a disaster,
including their individual duties.

*[(0)]**(1)* The facility shall ensure that patients receive nursing
care throughout the period of evacuation and return to the original
faciii ty.

I. The facility shall ensure that evacuated patients who are not
discharged are returned to the facility after the emergency is over.

*[(p)]**(m)* The facility shall maintain at least a three-day supply
of food and have access to an alternative supply of water in case
of an emergency.

*[(q)]**(n)* The facility shall conduct at least one evacuation drill
each year, either simulated or using selected patients. State, county,
and municipal emergency management officials shall be invited to
attend the drill at least 48 hours in advance.

*[(r) The facility shall have an emergency power generator with
enough fuel to maintain power for at least three days.]*

8:39-41.4 Mandatory *[Iife]* safety *requirements*
*[(a) Corridors and horizontal exits shall be in compliance with

the following requirements:
I. The capacity of horizontal exits shall be in accordance with

N.F.P.A. 101 (12-2.3.2);
2. Wherever exit travel is over stairs, exiting capacity shall be in

accordance with N.F.P.A. 101 (12-2.3.2);
3. The clear width of all horizontal exit doors shall be in ac

cordance with N.F.P.A. 101 (12-2.2.4);
4. All required aisles and corridors shall be unobstructed and have

a clear width in accordance with N.F.P.A. 101 (12-2.3.3) or N.F.P.A.
10 I (13-2.3.3);

5. Every corridor shall provide access to approved means of egress
from the building in compliance with N.F.P.A. 101 (12-2.5.5) or
N.F.P.A. 101 (13-2.5.5);

6. There shall be no corridor dead ends exceeding the length speci
fied in regulation 8-10.2 in Bureau of Community Affairs (BOCA)
Basic National Building Code and current supplements (1987
edition);

7. All the facility's sleeping rooms shall have a door Jeading to
a corridor that provides access to an exit in accordance with N. F.P.A.
101 (12-2.5.1) or N.F.P.A. 101 (13-2.5.1);

8. The travel distances from the door of any room to an exit and
the traveJ distance from any point in any room to an exit shaH not
exceed the distances specified in N.F.P.A. 101 (12-2.6.2) or N.F.P.A.
10 J (13-2.6.2);

9. There shall be at least two exits, remote from each other,
provided for each floor or fire section, with at least one of the exits
leading directly outside the building or to an interior stairway leading
directly outside the building; and

10. Every aisle, passageway, corridor discharge exit, exit location,
and access shall have a readily available egress leading to the exit.

(b) Doors shall be in compliance with the following requirements:
I. The width of exit doorways and all doors between patient care

rooms and required exits shall be in accordance with N.F.P.A. 101
(12-2.3.4) or N .F.P.A. 10 I (13-2.3.4);

2. Patient room doors shall be constructed of materials and be of
a thickness in accordance with N.F.P.A. 101 (12-3.6.3) or N.F.P.A.
101 (13-3.6.3);

3. Every door in a fire protection, horizontal exit, and smoke-stop
partition shall be capable of being opened and closed manually. If
such a door is held open, it shall be held open only by electro
magnetic devices that are connected into the fire alarm system in
accordance with N.F.P.A. 101 (12-2.11.5) or N.F.P.A. 101
(13-2.11.5);

4. All doors to stairway enclosures or to walls separating hazard
ous areas shall be kept closed and not be equipped with hold-open
devices, as specified in N.F.P.A. 101 (5-2.1.8);

5. All stairway doors shall be kept closed and have an appropriate
sign indicating that this is a fire exit and shall be kept closed, as
specified in N.F.P.A. 101 (5-10.4.2.2); and
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6. All hazardous area doors, vertical openings, and assemblies
shall be Class B (rated for one and a half hours), in accordance with
N.F.P.A. 101 (12-3.1) or N.F.P.A. 101 (13-3).

(c) Windows shall be in compliance with the following require
ments:

I. The size, material, and framing material of all glazed openings
shall be in accordance with N.F.P.A. 101 (13-2.6.3) or N.F.P.A. 101
(13-3.6.3); and

2. Every patient's bedroom, unless it has a door leading directly
outside the building, shall have at least one outside window, which
can be opened from the inside without the use of tools, in accordance
with N.F.P.A. 101 (12-3.8.1) or N.F.P.A. 101 (13-3.8.1).

(d) Stairs shall be in compliance with the following requirements:
I. All stairs serving as required means of egress shall be of con

struction in accordance with N.F.P.A. 101 (5-2); and
2. Every stair and smoke tower shall be Class B construction (rated

for one and a half hours), in accordance with N.F.P.A. 101 (5-2).
(e) Exit identifications shall be in compliance with the following

requirements:
I. Exitways shall be clearly marked and adequately illuminated at

angles, intersections, landings of stairs, and exit doors at all times,
as specified in N.F.P.A. 101 (12-2.8.1) or N.F.P.A. 101 (13-2.8.1);
and

2. All exits shall be clearly identified and lighted exit signs shall
be kept lighted at all times, as specified in N.F.P.A. 101 (12-2.8) or
N.F.P.A. 101 (13-2.8).

(I) Buildings shall be in compliance with the following fire re
sistance requirements:

I. Buildings of one-story construction shall be one-hour protected
noncombustible construction, two-hour fire resistive construction,
one-hour protected ordinary construction, one-hour protected wood
frame construction, heavy timber construction, or unprotected non
combustible construction, as specified in N. F.P.A. to I (12-1.6);

2. Buildings two stories or more in height shall be of at least two
hour fire resistive construction, as specified in N.F.P.A. 101 (12-1.6);
and

3. Corridor enclosures between patient rooms and treatment areas
shall be separated by construction with a fire resistance rating in
accordance with N.F.P.A. 101 (12-3.6.1) or N.F.P.A. 101 (13-3.6.1).

(g) Buildings shall be in compliance with the following smoke
barriers and fire separation requirements:

I. All floors used for sleeping rooms for more than 30 patients,
and any floors greater than 22,500 square feet in size regardless of
the number of patients, shall be divided into at least two sections
by a smoke barrier unless provided with a horizontal exit, as specified
in N.F.P.A. 101 (12-3.7) or N.F.P.A. 101 (13-3.7);

2. Ample space shall be provided on each side of a smoke barrier
for the total number of patients on both sides, as specified in
N.F.P.A. 101 (12-3.7) or N.F.P.A. 101 (13-3.7);

3. Corridors without smoke barriers or horizontal exits shall not
exceed the lengths specified in N.F.P.A. 101 (12-3.7) or N.F.P.A. 101
(13-3.7);

4. Exterior walls and all openings in exterior walls separating the
facility from a non-complying building shall have a fire rating in
accordance with N.F.P.A. 101 (12-1.1.4.1) or N.F.P.A. 101
(13-1.1.4.1 );

5. All smoke barriers shall have at least a fire rating specified in
N.F.P.A. 101 (12-3.7.3) or N.F.P.A. 101 (13-3.7.3);

6. Smoke barriers shall be continuous from wall to wall and floor
to floor or roof deck above, as specified in N.F.P.A. 101 (6-3); and

7. All linen and trash chutes shall be sealed by fire resistive con
struction with at least the fire rating specified in N.F.P.A. 101
(12-3.1.1) or N.F.P.A. 101 (13-3.1.1).

(h) Buildings shall be in compliance with the following fire protec
tion requirements:

I. An automatic sprinkler system shall be provided where required
in U.e.e. guidelines and N.F.P.A. 101, Chapters 13 and 13A;

2. If there is an automatic sprinkler system, it shall be electrically
connected to the fire alarm system, as specified in N .F.P.A. 10 I,
Chapters 13 and 13A;
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3. If there is an automatic sprinkler system, the main sprinkler
control valve shall be electrically supervised, as specified in N.F.P.A.
101, Chapters 13 and l3A; and

4. Every hazardous area shall have automatic fire protection
and/or be separated by construction with at least a one-hour rating,
as specified in N.F.P.A. 101 (12-3.2.1) or N.F.P.A. 101 (13-3.2.1).

(i) Buildings shall be in compliance with the following emergency
power and lighting requirements:

I. The facility shall have at least a primary source of power and
an emergency generator;

2. An outlet that is connected to an emergency power supply shall
be available wherever life-sustaining equipment is in operation; and

3. Emergency lighting with an independent power source shall be
required and shall be automatic.

Ul All finishes shall be in compliance with the following require
ments:

I. All interior finishes shall be of a Class A or Class B nature,
in accordance with N.F.P.A. 101 (12-3.3.1) or N.F.P.A. (13-3.3.1);

2. All floor covering in patient rooms and corridors shall have a
name spread rating in accordance with N.F.P.A. 101 (6-5);

3. All draperies, curtains, and waste baskets shall be maintained
flame retardant; and

4. All decorations shall be flame retardant. Open flames used for
decoration or religious ceremonies shall not be left unsupervised.

(k) The following fire prevention measures shall be taken by the
facility:

I. Cooking equipment shall be properly installed and maintained;
2. Portable heating comfort devices shall be permitted if they are

provided by the facility and operated in accordance with hospital
policies regarding their use, purchase, maintenance, and inventory.
Staff and patient-owned devices shall not be permitted;

3. Extension cords shall not be permitted unless they are provided
by the maintenance or engineering department of the facility, in
spected regularly, and inventoried by the maintenance and engineer
ing department. Extension cords shall be for temporary use only in
patient care areas; and

4. Products of combustion devices shall be vented to the outside.]*
*(a) An outlet that is connected to an emergency power supply shall

be available wherever life-sustaining equipment is in operation.
(b) All draperies, curtains, and waste baskets shall be maintained

name retardant.
(c) All decorations shall be name retardant. Open names used for

decoration or religious ceremonies shall not be left unsupervised.
(d) Cooking equipment shall be properly installed and maintained.
(e) Kerosene heaters and staff and patient-owned devices shall not

be permitted.
(f) Extension cords shall not be permitted unless they are provided

by the maintenance or engineering department of the facility, inspected
regularly, and inventoried by the maintenance and engineering depart
ment. Extension cords shall be for temporary use only in patient care
areas.*

SUBCHAPTER 42. ADVISORY PHYSICAL PLANT

8:39-42.1 Advisory general maintenance
(a) Routine interdisciplinary inspections or rounds should be con

ducted on all units and areas for maintenance problems. Results of
these rounds should be reported to an interdisciplinary committee
composed of representatives of each service.

(b) Maintenance services should be under the supervision of an
employee with at least one of the following:

I. Five years of experience in maintaining a physical plant;
2. A baccalaureate degree in engineering from an accredited col

lege or university and two years of experience in maintaining a
physical plant; or

3. Professional licensure in New Jersey as an engineer with one
year of experience in maintaining a physical plant.

8:39-42.2 Advisory fire and emergency preparedness
(a) The facility should maintain at least a seven-day supply of food

in case of emergency.
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(b) The facility should conduct at least two evacuation drills each
year, either simulated or using selected patients, at least one of which
is conducted on a weekend or during an evening or night work shift.
Results of the drills should be summarized in a written report, which
is shared with the county and municipal emergency management
coordinators.

(c) A municipal, county, or State emergency management official
should conduct an education or training program in the facility on
disaster planning and emergency preparedness at least once a year.

*[(d) The facility should have an emergency power generator with
enough fuel to maintain power for at least seven days.]*

*[(e)]**(d)* The facility should establish a written heat emergency
action plan which specifies procedures to be followed in the event
that the indoor air temperature is 85 degrees Fahrenheit or higher
for a continuous period of four hours or longer. These procedures
should include the immediate notification of the New Jersey State
Department of Health. The facility should submit such a plan to the
Department of Health for approval at least once per year.

*[(f)]**(e)* Fire drills should be conducted annually on each week
end shift.

8:39-42.3 Advisory *[Iife]* safety
*[(a) Exit doorways and all doors between patient rooms and the

required exits should be 46 to 48 inches wide.
(b) All hazardous area doors and assemblies should be Class A

(rated for two hours).
(c) All vertical shafts should have Class A construction.]*
*[(d)]**(a)* Extension cords and portable heaters should not be

permitted in the facility.
*[(e)]**(b)* The facility should maintain records of flame re

tardancy of all furniture. There should be a policy on the flame
retardancy of newly acquired furniture.

SUBCHAPTER 43. IMPLEMENTAnON OF STAFFING
REQUIREMENTS

8:39-43.1 Delay of implementation of staffing requirements
NJ.A.C. 8:39-7.4(a), 17.4(a), 25.2(b)l, and (b)2., and 39.4(a), man

datory staffing amounts for patient activities, dietary, nursing, and
social work, shall become operative July I, 1989 unless the Com
missioner of Health determines through a written finding on the basis
of research conducted or sponsored by the Department of Health
that these staffing amounts are infeasible or would not assure high
quality care.

8:39-43.2 Research on staffing amounts
Prior to July I, 1989, the Department shall conduct or sponsor

empirical research to demonstrate whether the staffing amounts
prescribed in N.J.A.C. 8:39-7.4, 17.4(a), 39.4(a), and, in particular,
25.2(b) are feasible and would assure high quality care as reflected
in patient-specific outcomes of care. The Department of Health shall
seek the cooperation of the Department of Human Services in such
research.

8:39-43.3 Interim mandatory staffing amounts
(a) Prior to July I, 1989, the facility shall provide nurse staffing

in at least the following amounts:
I. There shall be nursing and ancillary nursing personnel on each

nursing unit to provide at least 2.75 hours of direct nursing care for
each skilled nursing patient, 2.5 hours for each ICF-A patient, and
1.25 hours for each ICF-B patient, during a 24-hour period. Direct
nursing care shall be limited to nursing duties.

2. There shall be at least one registered professional nurse on the
day shift seven days a week.

3. Computation of direct nursing care time shall not include the
hours of the director of nursing services, except in facilities with 45
or fewer beds.

4. No member of the nursing staff shall be counted in the staffing
pattern of more than one nursing unit per shift.

5. Of the total nursing personnel, the ratio of registered pro
fessional nurse hours to ancillary nursing hours shall not be less than
one to five, with 25 percent credit for licensed practical nurse hours.

ADOPTIONS

Professional and licensed nursing personnel shall be distributed on
each shift.

6. There shall be at least two nursing personnel awake and on duty
at all times.

(b) Prior to July I, 1989, the facility shall provide patient activities,
dietary, and social work staffing in at least the following amounts:

I. Forty minutes of patient activities staff time devoted to patient
activities per patient per week. (This is an average. It is equal to one
full-time equivalent patient activities staff member for every 60 pa
tien ts.)

2. Eight hours of dietary services by a dietitian each month.
3. Ten minutes of social work services per patient per week. (This

is an average. It is equal to one full-time equivalent social worker
for every 240 patients.) If the social worker has a bachelor's degree
in psychology, sociology, or counseling and no master's degree, then
social work consultation shall be provided to the facility for at least
eight hours per month by a social worker who has a master's degree
in social work from an accredited university.

(a)
DIVISION OF HEALTH PLANNING AND RESOURCES

DEVELOPMENT
Certificate of Need: Psychiatric Inpatient Beds
Adult Open Acute Psychiatric Bed Standards
Inpatient Screening Psychiatric Bed Standards
Intermediate Adult and Special Psychiatric Bed

Standards
Adopted Amendments: N.J.A.C. 8:43E-2.4, 2.5, and

5.20
Adopted New Rules: N.J.A.C. 8:43E-2.19, 2.20, 3.19,

and 3.20
Proposed: March 21, 1988 at 20 N J .R. 617(a), 618(a), 619(a).
Adopted: May 20,1988 by Molly Joel Coye, M.D., M.P.H.,

Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: May 25, 1988 as R.1988 d.278, without change.

Authority: NJ.S.A. 26:2H-I et seq., specifically 26:2H-5.

Effective Date: June 20, 1988.
Expiration Date: December II, 1992.

Summary of Public Comments and Agency Responses:
These proposed amendments to three rules were originally published

separately in the New Jersey Register. The comments and responses are
being consolidated because the comments pertain to all three and because
the amendments are similar and interrelated.

Written comments were received from the following: the New Jersey
Department of Human Services, the Mental Health Association in New
Jersey, the Association of County Mental Health Administrators, and the
New Jersey Psychiatric Association.

COMMENT: The Department of Human Services states that it sup
ports the changes requiring the batching of adult open acute and screening
psychiatric beds. The Department anticipates that the competitive review
of applications will result in successful applicants that will commit to
offering the best access to patients and will assure linkages with communi
ty services for continuity of care.

COM MENT: The Department of Human Services states that it sup
ports the requirement for linking the development of open and closed
acute psychiatric bed development. This will promote the development
of involuntary bed capacity in acute care hospitals and will assist the
Department of Human Services to comply with NJ.S.A. 30:4-27.1 et seq.
(P.L. 1987, Chapter 116, the Screening and Commitment Law).

COMMENT: The Department of Human Services states its support
of the competitive review criteria, especially with regard to access for
indigent clients.

COMMENT: The Mental Health Association in New Jersey states
that it supports the proposed amendments for all three rules and strongly
urges that the rules be adopted as currently proposed.

COMMENT: The Mental Health Association states that the ex
pansion of adult closed acute psychiatric units in general hospitals, which
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the amendments will promote, is a critically needed and currently under
developed feature of the community mental health system. An essential
component of such a system is the availability of involuntary beds in
general acute hospitals as an alternative to state institutionalization.

COMMENT: The Mental Health Association states that it supports
the amendments that favor projects which propose to develop inpatient
screening and intermediate and special psychiatric beds in close affiliation
with adult open and closed units, through the Certificate of Need process.

COMMENT: The Association of County Mental Health Adminis
trators states its strong support of amendments, which will promote the
development of adult closed acute psychiatric units in general acute
hospitals by linking creation of such beds to projects which propose to
add open acute beds.

COMMENT: The Association of County Mental Health Adminis
trators also states that it supports the requirement that the Certificate
of Need process give priority to applications for adult open acute units
that offer inpatient screening and intermediate and special psychiatric
beds which include assurances of effective linkage with adult open and
closed acute units.

RESPONSE: The Department of Health appreciates the expressions
of support from the Department of Human Services, the New Jersey
Mental Health Association, and the Association of County Mental
Health Administrators.

COMMENT: The New Jersey Psychiatric Association states that it
strongly objects to the amendment linking new open adult acute beds
with closed acute beds. The association further states that this rule rep
resents an effort by the State to force hospitals to comply with its "master
plan" to close state hospitals. The rule precludes hospitals from choosing
their own option in developing units and levels of care as they feel they
can best provide.

RESPONSE: The Department of Health, as well as the Department
of Human Services, believes that the linking of these two closely related
services is necessary for promoting continuity of care, treatment effective
ness and cost efficiencies. The availability of both open and closed acute
psychiatric beds in one facility will allow a substantial number of involun
tarily admitted patients to be evaluated, treated, and converted to volun
tary status without the disruption caused by transfers to other hospitals.
This linkage is cost effective in that costly diagnostic procedures do not
have to be duplicated upon transfer. The Department also believes that
new open adult acute psychiatric beds should be linked to closed adult
acute beds until the need for closed beds in a service area is satisfied.
Failure to link these categories might result in the subsequent approval
of excess open beds. Closed beds are not as effective if they are operated
without open beds, thereby necessitating the possible approval of further
open beds in excess of need.

COMMENT: The New Jersey Psychiatric Association states that the
concept of requiring a hospital to provide all levels of care exists in no
other specialty in medicine and questions why the Department of Health
is singling out psychiatry in such an inappropriate manner.

RESPONSE: The Department of Health requires the provision of
related services when the relationship is logical and promotes access and
effectiveness of care. An example is the provision of clinic services in
conjunction with the related inpatient service. The linkage between closed
and open beds applies only to new providers or those applying to expand
their capacity. There is no requirement that existing providers must
adhere to this requirement.

COMMENT: The Psychiatric Association states that the idea that
adult closed acute psychiatric beds will be reviewed based on need is
erroneous because the Division of Mental Health and Hospitals has
already determined that almost every area of the state has a need for
new beds.

RESPONSE: The Department of Health will require applicants to use
a need calculation contained in the Mental Health Plan Element of the
State Health Plan when they apply for adult closed acute psychiatric beds.
There is a need for such beds in counties that do not have sufficient
capacity to admit involuntary patients as required by NJ.S.A. 30:4-27.1
et seq. (P.L. 1987, Chapter 116, the Screening and Commitment Law).
The Department has approved 101 beds in 16 hospitals capable of serving
involuntarily committed patients. In areas served by these units. this
section of the rule may not be applicable.

COMMENT: The Psychiatric Association states that having adult
closed acute and adult open acute psychiatric services located in one
facility will not be cost efficient. The Association states that the care
provided in closed units is more expensive. By linking both categories
of beds, there will be an increase in costs.

HEALTH

RESPONSE: The Department of Health believes that the effective
linkage of mental health services will lead to cost savings to the health
care system by decreasing inappropriate admissions, shortening lengths
of stay, improving the effectiveness of treatment, and involving the family
in the treatment process.

COMMENT: The Psychiatric Association states that it favors a step
down concept where a patient can go from a closed unit to an open unit
which is contiguous with the closed unit. However, the Association states
that patients do not often transfer from an open to a closed unit.

RESPONSE: The Department of Health also favors a stepdown con
cept and is proposing this amendment to provide closed acute services
from which patients can step down to adult open acute beds or other
psychiatric services. There is no assumption on the part of the Depart
ment that any appreciable number of patients would move in the reverse
direction.

COMMENT: The Psychiatric Association states that the Division of
Mental Health and Hospitals in recent years has focused exclusively on
the severely mentally ill who had been previously treated in state psy
chiatric institutions. The Association maintains that this group of patients
is only a small percentage of the population in New Jersey who are in
need of psychiatric services. The chronically mentally ill, the focus of the
Division, are being forced into and treated in the community and the
general hospitals since the concept of deinstitutionalization was put into
practice. This has placed a tremendous burden and strain on the psy
chiatric units of general hospitals to provide care for these patients, who
often need longer lengths of stay. It has also led to an unwillingness of
many members of the community, that is, the middle class, to receive
services in the same hospital unit. The latter groups are forced to go to
private psychiatric hospitals elsewhere in the state or even out of state
where the costs are much higher and thus away from family, friends,
community, and their own physicians.

RESPONSE: The Department of Health believes that the provision
of mental health services at the community level is appropriate for all
individuals with psychiatric disorders. The Department is also responding
to the mandate for community based involuntary admission and screening
services as reflected in P.L. 1987, Chapter 116, the Screening and Commit
ment Law. The Department has a public responsibility to provide access
to the mental health system regardless of "class" or economic status.

COMMENT: The Psychiatric Association states that the use of out
of community private facilities is opposite to the concept of the Division
of Mental Health and Hospitals for treating patients in hospitals as close
to home as possible. What is being created is a two tiered system for
the delivery of psychiatric care. By linking open and closed beds, it is
diverting more patients from state hospitals and inappropriately treating
them in the community. There are many patients who just cannot or
should not be treated in a general hospital.

RESPONSE: The Department of Health favors a New Jersey mental
health system that serves all patients. The ability to obtain services at
private hospitals in or out of the community is generally limited to
persons with sufficient resources for direct payment to providers or to
persons with costly private insurance coverage. Persons with more limited
funds. limited insurance coverage, or who are medically indigent are
largely served by New Jersey's acute care hospitals. The Department is
aware that third party reimbursement for psychiatric services is not com
prehensive or available to everyone. These rules and the proposed amend
ments are designed to assure equal access; they cannot address the utiliza
tion of costly out of community services allowed by the existing health
care reimbursement system.

COMMENT: The Psychiatric Association states that the emphasis on
caring for the medically indigent and persons under cost based insurance
creates another significant problem. There is absolutely no provision for
payment to the psychiatrists who will be caring for these patients. The
result has been that many psychiatrists across the state are either reducing
or giving up their admitting privileges at the general hospitals; and there
fore, there will be fewer psychiatrists to treat the patients in the units
being created. The New Jersey DRG system reimburses hospitals (not
M.D.s) for uncompensated care which will result in more psychiatric units
operating at a loss. This will be tremendously increased in 1989 when
New Jersey loses the Medicare Waiver, and the Federal DRG system
which does not cover indigent care comes into effect.

RESPONSE: The Department of Health recognizes that third party
payor rules, including Medicare. preclude payments to hospitals that
incorporate reimbursement of physicians for services provided to inpa
tients. This rule applies to all medical services, not solely psychiatry. It
is beyond the scope of these certificate of need regulations to address
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this issue. It remains the policy of the State to assure access for the
indigent to acute care services through an all payor reimbursement
system.

COMMENT: The Psychiatric Association states that the methodology
used to calculate the need for new beds is flawed in many ways. One
of the most blatant is that all the patients who go out of state for
psychiatric care, (and this is a significant number), because not enough
beds are available in the general hospitals or private hospitals, are not
included. This is also true for the methodology used for children and
adolescent beds.

RESPONSE: The amendments being proposed at this time do not
address the calculation of need. However, the Department does believe
that any projected additional need for adult open acute psychiatric beds
should be met in conjunction with closed beds. The Department also
believes that the rules for intermediate and special psychiatric beds will
add sufficient capacity to the system when applications are approved and
implemented.

Full text of the adoption follows.

8:43E-2.4 Bed Need
(a) Each applicant for Adult Open Acute Psychiatric Beds shall

demonstrate the need for additional bed capacity through application
of the adult open acute bed need methodology, attached herein as
Appendix A. The applicant must also develop Adult Closed Acute
Psychiatric beds, unless that need has been satisfied in the proposed
service area.

(b) (No change.)

8:43E-2.5 Continuity of Care
(a) Linkages with community mental health agencies and State or

county hospitals for purposes of referral and follow-up must be
adequately documented by the facility. Evidence should be attached
indicating that formal transfer and/or program linkages agreements
will be adopted with existing Adult Open Acute, Adult Closed Acute
and Inpatient Screening Units, with State and/or county hospitals,
each community mental health center, and with other State or coun
ty-funded mental health resources within the facility's service area
particularly including:

l. Partial hospitalization;
2. Emergency/screening;
3. Outpatient care programs:
4. Residential care programs;
5. Adult Closed Acute Psychiatric Units.
(b) The facility should assure that patients for whom an appli

cation for involuntary commitment is sought shall be referred for
admission to a facility which accepts involuntary commitments
through the appropriate channel for the sending facility's service
area. Where the New Jersey Division of Mental Health and Hospitals
has identified an unmet need for Adult Closed Acute Beds, the direct
provision of such beds by the applicant is required.

8:43E-2.19 Submission of certificate of need applications
Applications for the establishment of new Adult Open Acute Psy

chiatric Beds will be competitively reviewed pursuant to batching
procedures set forth in N.J.A.C. 8:33. The following batching sched
ule will apply for the submission of Certificate of Need applications
for Adult Open Acute Psychiatric Beds:

Deadline for
Actual Submission

January I
July I

8:43E-2.20 Competitive review
(a) Where the need in a service area for additional Adult Open

Acute Psychiatric Beds has been demonstrated, and more than one
applicant has filed a Certificate of Need to establish such services,
the Department may approve only the number of applicants neces
sary to provide the estimated number of beds needed in the area.
In making a determination, the Department will give priority to the
applicants who, relative to all other projects, demonstrate the fullest
level of compliance with the following criteria:

I. Full compliance with all the standards and guidelines in this
rule;

ADOPTIONS

2. The highest level of access to services by the medically indigent
and by persons under cost based insurance;

3. Projects which can be implemented in the most cost effective
and efficient manner, measured by capital costs, projected per diem
charges, and reduction of excess acute care bed capacity in the area;

4. The most effective integration of services with Adult Closed
Acute Psychiatric Beds and with Inpatient Screening Psychiatric
Beds;

5. Closest conformity to the need for Adult Open Acute Psy
chiatric Beds and Adult Closed Acute Psychiatric Beds;

6. Provision of the highest level of quality in the proposed clinical
programs; and

7. The endorsement of the Health Systems agencies, County Men
tal Health Board(s), and mental health providers in the proposed
service area.

8:43E-3.19 Submission of certificate of need applications
Applications for the establishment of new Inpatient Screening Psy

chiatric Beds will be competitively reviewed pursuant to batching
procedures set forth in NJ.A.C. 8:33. The following batching sched
ule will apply for the Certificate of Need applications for Inpatient
Screening Psychiatric Beds:

Deadline for
Actual Submission

January I
July I

8:43E-3.20 Competitive review
(a) Where the need in a service area for additional Inpatient

Screening Psychiatric Beds has been demonstrated, and more than
one applicant has filed a Certificate of Need application to establish
such services, the Department may approve only the number of
applicants necessary to provide the estimated number of beds needed
in the area. In making a determination, the Department will give
priority to the applicants who, relative to all other projects, demon
strate the fullest level of compliance with the following criteria:

I. Full compliance with all the standards and guidelines in this
rule;

2. The highest level of access to services by the medically indigent
and by persons covered by cost based insurance:

3. Projects which can be implemented in the most cost effective
and efficient manner, measured by capital costs, projected per diem
charges, and reduction of excess acute care bed capacity in the area;

4. The most effective integration of services with Adult Open
Acute and with Adult Closed Acute Psychiatric Beds;

5. Closest conformity to the need for Inpatient Screening Psy
chiatric Beds;

6. Provision of the highest level of quality in the proposed clinical
programs: and

7. The endorsement of the Health Systems Agencies, County Men
tal Health Board(s), and mental health providers in the proposed
service area.

8:43E-5.20 Competitive Review
(a) Where the need in a service area for additional Intermediate

Adult and/or Special Psychiatric Beds has been demonstrated, and
more than one applicant has filed a Certificate of Need to establish
such services, the Department may approve only the number of
applications necessary to provide the estimated number of beds
needed in the area. In making a determination, the Department will
give priority to the applicant or applicants who, relative to all other
projects, most clearly demonstrate the fullest level of compliance with
the following criteria:

1.-6. (No change.)
7. Development of or most effective linkage with Adult Closed

Acute and Adult Open Acute Psychiatric Units.
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II. CONCERNING TRIAMTERENE/HYDROCHLOROTHIAZIDE
TABLETS

A. Comments at the Hearing:
Lederle objected to the proposed substitutes for the branded product.

MaxLide. and asked that the Council not consider any such generic
product, on the following bases:

I. Maxzide's labeling allows use before or after a meal. the generic's
labeling does not.

2. An FDA comment indicates that generics should obtain food
challenge studies when the brand has labeling allowing the brand to be
taken with food.

B. Comments at the Drug Utilization Review Council meeting:
Lederle reiterated their objections as given above, as well as stating

that their complaints had been made to the FDA's Dr. Peter Rheinstein.
Dr. Culkin told of his conversations with two FDA employees involved

with this issue-Dr. Dighe and Dr. Pelsor. Both persons had no knowl
edge of any new FDA requirement that the currently marketed generics
must conduct additional "with food" biostudies.

e. The Council's Response:
The Council cannot withhold a bioequivalent generic from the public

while Lederle pursues a lengthly argument with the FDA. If the FDA
changes their requirements and forces the manufacturers of these generics
to perform additional biostudies. the Council will then review that data.
There being no other potential bioequivalency problems with these drugs.
the Council acted to add them to the Formulary.

additional Schedule lis to the generic formulary. based on their members'
perception that such additional stock will invite increased robberies.

Mr. e. Gardner. a representative from the DuPont Company. re
iterated their opposition to Schedule lis being placed into the formulary.

Dr. F. Shainfeld. representing Halsey, voiced support for the proposed
Schedule lis. citing the DEA's focus on the extensive abuse of two drugs
not presently proposed: glutethimide and APAP with codeine.

M r. L. Bowser noted that New Jersey's statistics on losses of controlled
dangerous substances show that almost 65 percent of losses are related
to thefls by employees of pharmacies and practitioners, which means Ihat
the major "loss" problem is not due 10 armed robberies or break-ins.

Dr. Culkin informed the Council that the Drug Enforcement Adminis
tration's data on Maryland's Schedule II drug losses, which was presented
by DuPont in support of their contention that addition of Schedule II
drugs to the Maryland Formulary in early 1985 resulted in increased
losses of such drugs in 1986. was a totally incorrect correlation. M r.
Charles Tregoe. administrator of Maryland's generic formulary program,
who is also head of their Controlled Dangerous Substances Program, told
Dr. Culkin that Schedule II drugs were added to the Maryland generic
formulary in 1981, thus any contention that the 1986 data reOected
increased losses attributable to a 1985 formulary action were totally
erroneous. Further, Mr. Tregoe was quoted as saying that the increased
losses in 1986 were not related to having Schedule lis in the formulary
in any way. in his opinion.

D. The Council's response:
The Council does not agree with those practitioners who voiced opposi

tion based on their contention that generics are less efficacious or gener
ally inferior in quality to their branded counterparts. The several letters
objecting to the proposal were largely based on unsubstantiated allega
tions of lack of therapeutic equivalency. which neither the FDA nor even
the manufacturer of the brand supports.

While acknowledging that many pharmacists may perceive an increased
threat of robberies due to the stocking of additional Schedule II drugs.
the Council saw no evidence to support that fear. Further, there are no
bioequivalency problems associated with this group of drugs. The Council
therefore acted to add several highly prescribed Schedule II drugs to the
generic substitution formulary.

DRUG UTILIZATION REVIEW COUNCIL

(a)
Interchangeable Drug Products
Adopted Amendment: N.J.A.C. 8:71
Proposed: January 19, 1988 at 20 NJ.R. 146(a).
Adopted: May 17, 1988 by the Drug Utilization Review Council,

Sanford Luger, Chairman.
Filed: May 25, 1988 as R.1988 d.273, with portions of the proposal

not adopted and portions not adopted but still pending.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: June 20, 1988.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
I. CONCERNING GENERIC SCHEDULE II SUBSTANCES

A. Verbal comments at the hearing:
(I) M r. e. Gardner. representing DuPont. voiced support for the use

of generics in general, but was opposed the use of generic substitutes for
Schedule II substances in general. and specifically opposed to substitution
for oxycodone with aspirin and oxycodone with acetaminophen products.
He stated that DuPont will file written comments. and noted that the
Drug Utilization Review Council has adopted an informal policy against
substitution for Schedule lis. Mr. Gardner also listed these objections:
(I) pharmacists would have problems stocking such generics. and (2) a
recent article in American Druggist voiced opposition to such substitution
due to increased chances of pharmacies being robbed. as evidenced by
Drug Enforcement Administration data showing armed robberies and
"break-ins" of Maryland's pharmacies having increased from 1985 to
1986.

(2) Dr. F. Shainfeld. representing Halsey, supported the inclusion of
generic substitutes for Schedule II products. He pointed out that the
Council has previously approved at least one such substitute, that generics
per se don't cause break-ins. and that consumers (especially those in
hospices) should be able to obtain generic Schedule II substances.

B. Written comments received:
(I) The New Jersey Pharmaceutical Association. representing 3500

pharmacists. reiterated their earlier objections to the proposed Schedule
II because increased inventories of such substances will become known
to drug abusers and occasion an increased threat to community pharma
cists.

(2) DuPont voiced opposition to Schedule lis, making these allega
tions:

a. The impetus to substitute on Schedule lis comes from the Federal
MAC program. but categories of drugs can be exempted by New Jersey
authorities.

b. The January, 1988 issue of American Druggist decries the new
HCFA rules.

c. Such substitution may increase drug diversion.
d. DEA data shows increases in armed robberies and employee thefts

of controlled substances.
e. The additional paperwork associated with Schedule lis will offset

any savings.
f. Diversions of oxycodone in Maryland increased from 7.741 dosage

units in 1985 to 25.520 dosage units in 1986. following addition of ox
ycodone to the state formulary.

g. Little savings accrue to patients from substitution of Schedule lis:
prescription size is small and they are not renewable. Further, Schedule
lis represent a small percentage of total prescription volume.

(3) A number of pharmacy and physician practitioners wrote in a
timely manner in opposition to substitution for Schedule lis. as follows:

Six physicians objected. all based on lack of efficacy or poor quality
of the Schedule II generics.

Five pharmacists objected. primarily emphasizing potential inventory
problems and threats to security.

(4) One East Brunswick Township Council member also objected.
relating increased inventories to more robberies.

(5) The Halsey Drug Company provided ,dissolution data on their
Demerol substitutes. in support of adding them to the Formulary.

e. Comments at the Drug Utilization Review Council meeting:
Mr. Alvin Geser of the New Jersey Pharmaceutical Association re

iterated their strong and long-standing objections to the addition of

The following products and their
Cephale\in for susp 250/5 ml
Chlorloxazone tabs 500 mg
Desipramine tabs 25, 50, 75. 100 mg
\Iegestrol acetate tabs 20, .to mg
\Ieperidine tahs 50, 100 mg
\Iethadone un tabs 5. 10 mg
Oxalepam caps 10. IS, ~O mg
(hycodone 5 mg!.-\ PA P .'15 mg tabs
{hycodone!APAP tabs 5!,U5
(hycodones .t.SS mg/ Aspirin 325 mg

manufacturers were adopted:
Tela
Lemmon
PharmBasics
PharmBasics
Halsey
Roxane
Purepac
Roxane
Halsey
Roxane
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HEALTH ADOPTIONS

The following products were not adopted. but are still pending:

(a)

OFFICE OF ADMINISTRA T/VE LAW NOTE: Related notice
of adoption may be found at 20 N J. R. 900(a).

Interchangeable Drug Products
Adopted Amendment: N.J.A.C. 8:71
Proposed: October 19,1987 at 19 NJ.R. 1878(a).
Adopted: May 17, 1988 by the Drug Utilization Review Council,

Sanford Luger, Chairman.
Filed: May 25, 1988 as R.1988 d.274, with portions of the proposal

not adopted and portions not adopted but still pending.

Authority: NJ.S.A. 24:6E-6(b).

Effective Date: June 20, 1988.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
CONCERNING TRIAMTERENE/HYDROCHLOROTHIAZIDE

TABLETS
A. Comments at the Hearing:
Lederle objected to the proposed substitutes for the branded product.

Maxzide. and asked that the Council not consider any such generic
product. on the following bases:

Maxzide's labeling allows use before or after a meal. the generic's
labeling does not.

An FDA comment indicates that generics should obtain food challenge
studies when the brand has labeling allowing the brand to be taken with
food.

B. Comments at the Drug Utilization Review Council meeting:
Lederle reiterated their objections as given above, as well as stating

that their complaints had been made to the FDA's Dr. Peter Rheinstein.
Dr. Culkin told of his conversations with two FDA employees involved

with this issue-Dr. Dighe and Dr. Pelsor. Both persons had no knowl
edge of any new FDA requirement that the currently marketed generics
must conduct additional "with food" biostudies.

C. The Council's Response:
The Council cannot withhold a bioequivalent generic from the public

while Lederle pursues a lengthy argument with the FDA. If the FDA

Int~rph:lrm

Pharmacaps
\111:In
\lIlan
Barr
lnterph,mll
Purepat:
Interpharm
\I~ Lin
IIll~rpharl11

Ferndale
Par
Barr~- \ational
Barre-\ational
Barre-\ational
lemmon
Int~rpharm

Barre-\ :ttional
C,Hd
Barre-\:Ilillnal
\11 Lin
Par
L~mnl\.H1

Barre-\ational
St~ris

-\lll~r. Ther.
Cord
C<)ple~

Hals~1

Cord

Barr

(b)

\lIopUrinlll tab, 100 Illg
\mantadine HCI caps 100 mg
\mitript~ line perphen,"ine .j 10. .j ~5 . .j 50
.\Illilriptl line perphena/in~ ~ 10. C ~5

Carhama/epine labs ~OO mg
C:lrhama/epin~ tahs ~OO mg
Cephalexin caps c50. 500 mg
ChllHlll\:lllll1e .-\P..\P tab, ~50 300
C1,mlepate dipll!. tabs .1.75. 7.5. 15 Illg
CI prllhcptadine tahs -l mg
Dia/cpalll tahs c. 5. 10 mg
Dl'\epin eap' 10. ~5. 50. 75. 100. 150 mg
f)1 phI lIine guairenesin s~ rup
f'rIlIHl1lllY cin ethy Isuccinate ~OO 5 su,p
Fum'emide lHal solution 10 mg ml
lIalllperidlll tahs C lllg
Indlllllethac'in caps c5. 50 mg
Illdinatcd gl~c~rol drops 50 lllg ml
ISlhllrbidt: dinilrat~ oral tabs ~O mg
l.at:lullhc sIrup 10 g 15 1111 '
\Idl1.:!llpralllide tabs 10 mg
\ltllll,idil tahs ~.5. 10 mg
\1'Lllin lHal 'I"p 100.000 L ml
thiripllliline guairenesin s~ rup
Pht:nl Iephrinc llphlh. Sl,ln I()';

PredniSl'ne tahs 5. 10. ~O mg
Pn.:dni'i.1I1C lah~ 5. 20 mg
Pwc'linamide E.R. tahs 750 mg
Prl'pralllllll! tahs 10. ~O. -lO. 60. ~O. 90
Thil'lhilcne cap' ~O lllg

The following products were not adopted but are still pending:

Chlorthalidone tabs ~5. 50 mg Sidmak
f'lur:tl~pall1 C;lpS 15. 30 mg Cord
lactuillse s~ rup 10 g 15 ml My-K
Leut:QI tHin calcium tabs 5. 15. ~5 Illg Par
Meth~ Idllpa susp ~50 mg 5 m! My-K
Prednisone oral solution 5 mg 5 ml My-K
Pnlpranolol HCTl labs -l0 ~5. ~O ~5 Sch~ring

S'tl nIP tabs -l00 ~O. 800 160 PFI
S~ll nIP tabs -l00 ~O. 800 160 mg PharmBasics
Theophylline E.R. tabs ~OO . .100 mg Inllood
Thillthi,en~ oral solution 5 Illg ml 'I~-K

OFFICE OF ADMINISTRAT/VE LAW NOTE: Related notices of
adoption may be found at 20 NJ.R. 191(b), 654(b) and 899(a).

Interchangeable Drug Products
Adopted Amendment: N.J.A.C. 8:71
Proposed: August 17, 1987at 19NJ.R.1488(a).
Adopted: May 17, 1988 by the Drug Utilization Review Council,

Sanford Luger, Chairman.
Filed: May 25, 1988 as R.1988 d.275, with portions ofthe proposal

not adopted and portions not adopted but still pending.

Authority: NJ.S.A. 24:6E-6(b).

Effective Date: June 20, 1988.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
:"110 comments received.

The following products and their manufacturers were adopted:

TralOdone tabs 50, 100 mg Purepac

The following products were not adopted but are still pending:

changes their requirements and forces the manufacturers of these generics
to perform additional biostudies, the Council will then review that data.
There being no other potential bioequivaJency problems with these drugs,
the Council acted to add them to the Formulary.

The following product was adopted:

Triamterene/HCTZ tabs 75/50

Biocraft
Biocraft
T~la

Ch~ls~a

LuCh~m

Ch~ls~a

Chels~a

LuCh~m

Roxan~

LuCh~m

Chelsea
Ro\an~

Ch~lsea

Ro\an~

.Am~r. Th~r.

Barr
Barr~

L~mll1on

Cord
Cord
Ch~ls~a

Halsey
'Iutual
Cople~

Amer. Ther.
Copley
Cord
Quantum
PharmBasics

C~fadro\il caps 500 mg
C~fadro\il for susp I~5 5. ~50 5. 500 5
C~phabin for susp 1~5 5 ml
Clonidin~ tabs 0.1. O.~. OJ mg
Diph~nh~dramin~ liquid I~j mg 5 ml
Fluph~n;llin~ tabs I. ~.5. 5. 10 mg
Flural~pam caps 15. 30 mg
Guaifen~sin PPA tabs -l00 75
H~ dromorphon~ HCI tabs ~. -l mg
Ibuprofen tabs -l00. 600. ~OO mg
Is<"orbid~ dinitrat~ tabs ~O. 30 mg
L~lorphanol tarlrat~ tabs ~ mg
I.lHal~pam tabs (l..'. I. ~ mg
M~p~ridin~ HCI s~ rup 50 mg 5 ml
O\'Il~pall1 caps 10. IS. 30 Il1g
O\at~pam caps 10. 15. 30 mg
Oltriph~ llin~ ~lilir 100 mg , ml
Propranolol tabs 10 mg
Tri:\Int~r~n~ HCTl tabs 75 50
Trillullpcra/in~ tabs I. ~. 5. 10 mg
Valproic' acid caps ~50 mg

OX~'codones/ ASA tabs 4.88/325
Sulfasalazine tabs 500 mg
Thioridazine conc. 30 mg/ml & 100 mg/ml
Thiothixene caps I. 2, 5, 10 mg
Thiothixene oral solution 5 mg/ ml
Triamterene/HCTZ tabs 75/50
Triamterene/HCTZ tabs 75/50
Trimipramine caps 25, 50, 100 mg

The following products were not adopted:

Olal~pam caps 10. 15. 30 mg
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ToLl/amide tabs 100 mg Cord
Trel/odon" LI b, 50. 100 mg \1 \ Ian
\'erapamil tab, SO. I~O mg \l\lan

OFFICE OF ADMINISTRATIVE LAW NOTE: Related notices of
adoption can be found at 19 N.J.R. 2279(b). 2401(a) and at 20 N.J.R.
t90(a). 655(a) and 899(b).

LAW AND PUBLIC SAFETY

(a)
DIVISION OF CONSUMER AFFAIRS
Sale of Animals
Adopted Repeal: N.J.A.C.13:45A-12.1 and 12.2
Adopted New Rules: N.J.A.C. 13:45A-12.1, 12.2, and

12.3
Reproposed: March 7, 1988 at 20 N.J. R. 501(b).
Adopted: May 6, 1988 by James J. Barry, Jr., Director, Division

of Consumer Affairs.
Filed: May 23,1988 as R.1988 d.27I, with technical and

substantive changes not requiring additional public notice and
comment pursuant to N.J.A.C. I :30-4.3(c).

Authority: N.J.S.A. 56:8-4.

Effective Date: June 20,1988.
Expiration Date: December 16,1990.

Summary of Public Comments and Agency Responses:
The New Jersey Division of Consumer Affairs afforded all interested

persons the opportunity to comment by April 6. 1988, on the reproposed
new rules concerning the sale of animals in the State of New Jersey.
N.J.A.C. 13:45A-12. Notice of this opportunity appeared in the March
7, 1988. edition of the New Jersey Register at 20 N.J.R. 501(b). An
nouncements were also forwarded to the Star Ledger and the Trenton
Times.

A full record of this opportunity to be heard can be inspected by
contacting:

James J. Barry, Jr.. Director
Division of Consumer Affairs
1100 Raymond Boulevard, Room 504
Newark, New Jersey 07102

During the comment period, 162 comments were received. The majority
of these comments came from members of the public and members of
animal welfare groups who both felt the reproposal should be adopted
without delay. There were also a number of comments received from
members of the pet industry who believe the current rules are more than
adequate and should be left in force. The non-supportive comments are
summarized and appear below along with the Division's responses.

COMMENT: Some of the comments received complained that the
definition of "pet dealer" is unfairly biased toward pet stores and should
be expanded to include all cats and dogs adopted as well as sold in the
State.

RESPONSE: The Division has reviewed the proposed language of this
definition and believes it to be an adequate and fair representation of
the desired purpose and scope of the proposed rule.

COMMENT: Certain industry comments suggested that the addition
of "congenital or hereditary" to the definition of "unfit for purchase"
will do more harm than good and will only serve to open a Pandora's
box of problems between pet dealers and veterinarians. Because of the
varied and numerous degrees, grades, and severities of conditions such
as heart murmurs, hip dysplasia, and patellar luxations, both sides will
constantly be battling over the meaning of these two terms.

RESPONSE: When this comment was first made in response to the
original proposal the Division was careful to add qualifying language to
the definition to lessen the possibility of confusion. The Division believes
that the same concerns raiSed here during the reproposal's comment
period have been met by the addition of the qualifying language "severely
affects the health of the animal".

COMMENT: Many of the non-supportive comments received by the
Division from the pet industry have suggested that requiring pet dealers
to deliver the pedigree registration papers within 90 days is unfair. They

LAW AND PUBLIC SAFETY

state that the present proposal fails to take into consideration those
instances where the delay beyond the 90 day period is caused by circum
stances beyond the pet dealer's control.

RESPONSE: While the Division believes that 90 days is sufficient time
for pet dealers to provide the necessary pedigree registration documents
to the consumer, the pet dealer's position has been considered: and in
the interest of fairness the Division has extended the time period from
the proposed 90 days to 120 days. In addition, the Division was careful
to consider whether this extension of time to 120 days would have any
adverse effect on the consumer. While the Division has received com
plaints concerning the pedigree registration, the majority of these com
plaints centered upon the consumers' never receiving the pedigree regis
tration documents. Furthermore, the actual necessity of having possession
of the pedigree registration documents is not triggered until the consumer
wishes to breed the new puppy or kitten and this event cannot take place
until the animal reaches maturity some six or seven months later. Thus,
the Division is confident that this extension will have no adverse effect
on the consumer.

COMMENT: Some comments suggested that the requirement that an
animal be examined by a licensed New Jersey veterinarian prior to its
sale is unnecessary because the Federal Government already requires
animals to be examined prior to interstate shipment. Therefore, they claim
the proposal's requirement is unduly duplicative and burdensome.

RESPONSE: This requirement was established as a result of numerous
complaints received by the Division, as well as the Division's concerns
about the accuracy of the certificates of good health issued to the animals
prior to shipment to New Jersey. Also, the Division believes it is extremely
important to establish the condition of the animal's health as close to
the time of sale as is reasonably feasible.

COMMENT: By far the most numerous of the non-supportive com
ments were those concerning the cage labeling requirement of the new
proposal. Virtually every opposing letter, as well as 61 identically worded
postcards, specifically mentioned this requirement. The general feeling of
the pet industry is that some of the information required by N.J.A.C.
13:45A-12.3(a)2 is proprietary and they should not be forced to publicly
disclose this information prior to the animal's sale. In addition. many
breeders believe the requirement unnecessarily invades their privacy. Th~
two points of disclosure opposed by these comments are N.J.A.C.
13:45A-12.3(a)2i and ii.

RESPONSE: In response to these comments the Division has decided
to remove the supplier's name and address and the breeder's name and
address from the cage labeling requirements ofN.J.A.C. 13:45A-12.3(a)2.
The Division agrees with the pet industry that this information is un
necessarily duplicative because it is required to be given to the consumer
at the time of sale in the animal history.

COMMENT: Some of the lelters received during the reproposal's
comment period stated that the new requirements dealing with the
quarantining of sick animals would be prohibitively expensive. Others
asserted that this new section is an area best left to the State Department
of Health and that the Department of Health has already regulated such
quarantines.

RESPONSE: In response to these comments the Division has
eliminated N.J.A.C. 13:45A-12.3(a)3.i.-ii., as well as 13:45A-12.3(a)4.
While the Division believes that it has the authority to specify quarantine
standards in connection with the sale of dogs and cats within the State,
it believes that pet dealers should be permitted to employ standards which
would be specific to their individual situations.

COMMENT: Another point brought up by the comments received by
the Division was the issue of requiring animals to be reexamined by a
licensed New Jersey veterinarian where the animal's initial examination
took place more than 14 days prior to the date of its purchase. These
commenters claimed that in review of the other safeguards provided by
the reproposed rules this requirement is unnecessary and redundant.

RESPONSE: The Division has thoroughly reviewed this issue and
believes there may be some confusion among the pet dealers as to how
and when this requirement comes into play. The second examination
required by N.J.A.C. 13:45A-12.3(a)6 is only applicable where the
animal's initial examination bv a licensed New Jersev veterinarian took
place more than 14 days befo~e the purchase date. Where the purchase
date falls within the 14 day period no second examination is necessary.
The requirement is vital to the rule in order to determine the condition
of the animal's health at or as close as possible to the time of sale: absent
this requirement, it would be more difficult to properly enforce the new
rules.
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COMMENT: Some of the comments received stated that the proposed
six month liability period for congenital or hereditary diseases and con
ditions was still too burdensome. The comments noted that despite the
addition of a liability ceiling, the reproposed rules expose the pet dealer
to a far greater liability for veterinary fees than do the existing ones.
NJ.A.C. 13:45A-12.4 of the current pet sale rules limits the pet dealer's
economic exposure to veterinary "examination and diagnostic fees."
Many of the individuals commenting believe this limitation should be
retained in the new proposal. In addition, they feel a reasonableness
standard as to fees should be inserted to guard against veterinarians
padding their bills.

RESPONSE: After extensive research on the issue of congenital and
hereditary conditions and diseases the Division has determined that the
time period will remain six months. This requirement and the other
requirements of NJ.A.C. 13:45A-12.3(a)7 are crucial to the reproposed
regulation's effectiveness. The Division has the responsibility to protect
the consumers of New Jersey from unnecessary loss through misrepresen
tation, fraud and other unscrupulous practices. The remedies provided
the consumer in N.J.A.C. 13:45A-12.3(a)7 are fair and will facilitate the
Division's ability to protect consumers who purchase dogs or cats in the
State. Additionally, the Division believes that the pet dealer's interests
are protected by the liability ceiling which limits a pet dealer's liability
for veterinary fees to the purchase price, including sales tax, of the animal.
NJ.A.C. 13:45A-12.3(a)7, therefore, has been adopted as it was
reproposed on March 7, 1988.

COMMENT: Some of the commenters stated that the five day time
period in the current reproposal, during which the consumer must deliver
the veterinarian's certificate of unfit for purchase to the pet dealer, is
unnecessarily long. The current rules provide for a three business day
time period which most of these commenters felt was more than adequate.
[n addition, they claimed that a shorter period is more beneficial to all
those concerned, especially the animals, because once it is determined the
animal is so ill as to warrant issuing a veterinary certificate, the animal
should receive immediate medical attention.

RESPONSE: The Division believes the five day time period established
by the reproposal should remain as it is and that no reduction in the
time is warranted. The original proposal had allowed a ten day period
which was reduced to a five day period in the current reproposal. The
Division concurs with those individuals who believe that an animal sick
enough to be certified as unfit for purchase should receive immediate
medical attention; however, it should be pointed out that in order to be
certified, the animal had to have been seen by a licensed New Jersey
veterinarian and therefore the five day period cannot hinder the animal
from receiving the necessary care and treatment.

Summary of changes made upon adoption.
As a result of the industry comments three changes have been made

in the reproposa1. First, the time period during which the pet dealer must
deliver the proper pedigree registration papers to the consumer has been
expanded from the current 90 days to 120 days. This was done to ease
the burden on the pet dealer and to provide an added safety valve for
those instances where the delay in providing the necessary pedigree regis
tration documents to the consumer was not the fault of the pet dealer.

Second, in response to comments made by members of the pet industry
subparagraphs i. and ii. were removed from N.J.A.C. 13:45A-12.3(a)2.
This section requires that all cages be labeled with the name and address
of both the supplier and the breeder, the sex and breed of the animal,
the date and place of the animal's birth, and the name and address of
the attending licensed New Jersey veterinarian, as well as the date of the
initial examination. The Division agreed with the commenters that since
the name and address of the breeder and supplier are required to be given
to the consumer in the animal history, at the time of sale, there was no
need to require that the same information appear on the cage labels.

The third change is the deletion of certain portions of NJ.A.C.
13:45A-12.3(a)3 which established the specific requirements for a quaran
tine area, as well as the deletion of NJ.A.C. 13:45A-12.3(a)4 which also
dealt with quarantine requirements. Although the Division believes that
it has authority to specify quarantine standards in connection with the
sale of dogs and cats in this State, the Division believes that, as a first
step, pet dealers should be permitted to employ dealer-specific quarantine
standards.

[n addition to the changes mentioned above, the written notice which
NJ.A.C. 13:45A-12.3(a)II requires pet dealers give to the consumer has
been changed to reflect the extension of NJ .A.C. 13:45A-12.2(a)7 time
period of 120 days from the current 90 days.

ADOPTIONS

Full text of the proposed repeals may be found in the New Jersey
Administrative Code at NJ.A.C. 13:45A-12.1 and 12.2.

Full text of the adoption follows (additions to the reproposal
indicated in boldface with asterisks *thus*; deletions from the
reproposal indicated in brackets with asterisks *[thus]*).

SUBCHAPTER 12. SALE OF ANIMALS

13:45A-12.1 Definitions
The following words and terms, when used in this subchapter, shall

have the following meanings, unless the context clearly indicates
otherwise:

"Animal" means a dog or cal.
"Consumer" means any natural person purchasing a dog or cat

from a pet dealer.
"Division" means the Division of Consumer Affairs, Department

of Law and Public Safety.
"Kennel" means the business of boarding dogs or cats or breeding

dogs or cats for sale.
"Person" means any person as defined by NJ.S.A. 56:8-I(d).
"Pet dealer" means any person engaged in the ordinary course of

business in the sale of animals for profit to the public.
"Pet shop" means the business of selling, offering for sale or

exposing for sale dogs or cats.
"Quarantine" means to hold in segregation from the general

animal population any dog or cat because of the presence or
suspected presence of a contagious or infectious disease.

"Unfit for purchase" means any disease, deformity, injury, physi
cal condition, illness or defect which is congenital or hereditary and
severely affects the health of the animal, or which was manifest,
capable of diagnosis or likely to have been contracted on or before
the sale and delivery of the animal to the consumer. The death of
an animal within 14 days of its delivery to the consumer, except death
by accident or as a result of injuries sustained during that period shall
mean such animal was unfit for purchase.

13:45A-12.2 General provisions
(a) Without limiting the prosecution of any other practices which

may be unlawful under N.J.S.A. 56:8-1 et seq., the following acts,
practices or omissions shall be deceptive practices in the conduct of
the business of a pet dealer:

I. To sell an animal within the State of New Jersey without an
animal history and health certificate and without providing the con
sumer with a completed animal history and health certificate. The
animal history and health certificate shall be signed by the pet dealer,
his agent or employee, and shall contain the following information:

i. The animal's breed, sex, age, color, and birth date;
ii. The name and address of the person from whom the pet dealer

purchased the animal;
iii. The breeder's name and address, and the litter number of the

animal;
iv. The name and registration number of the animal's sire and

dam;
v. The date the pet dealer took possession of the animal;
vi. The date the animal was shipped to the pet dealer, where such

date is known by the dealer;
vii. The date or dates on which the animal was examined by a

veterinarian licensed to practice in the State of New Jersey, the name
and address of such veterinarian, the findings made and the treat
ment, if any, taken or given to the animal;

viii. A statement of all vaccinations and inoculations administered
to the animal, including the identity and quantity of the vaccine or
inoculum administered, the name and address of the person or
licensed veterinarian administering the same, and the date of adminis
tering the vaccinations and inoculations; and

ix. A IO-point bold-face type warning in the following form:

WARNING

The animal which you have purchased (check one) 0 has
o has not been previously vaccinated or inoculated. Vacci
nation or inoculation neither guarantees good health nor
assures absolute immunity against disease. Examination by
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a veterinarian is essential at the earliest possible date to
enable your veterinarian to insure the good health of your
pet.

2. To fail to maintain a copy of the animal history and health
certificate signed by the consumer for a period of one year following
the date of sale and/or to fail to permit inspection thereof by an
authorized representative of the Division upon two days' notice (ex
clusive of Saturday and Sunday).

3. To include in the animal history and health certificate any false
or misleading statement.

4. To directly or indirectly refer, promote, suggest, recommend or
advise that a consumer consult with, use, seek or obtain the services
of a licensed veterinarian unless the consumer is provided with the
names of not less than three licensed veterinarians of whom only one
may be the veterinarian retained by the pet dealer for its purposes.

5. To describe or promote the operation of the business as a
"kennel" unless the business operation falls within the definition
contained in N.J.A.C. l3:45A-12.l or the operation of the business
as a "kennel" has been authorized by the issuance of a license
pursuant to N.J.S.A. 4:19-15.8. In the absence of meeting such
criteria, a pet dealer shall be considered to be engaged m the oper
ation of a "pet shop" and shall, where the name for the business
operation includes the word "kennel," indicate the. followmg diS
claimer in proximate location to the name for the busmess operatIOn
in all promotional or advertising activities:

"This business only engages in the operation of a pet shop."
6. To use or employ a name for the business operation which

suggests or implies that such business operation is engaged in or is
associated with any organization which registers or certifies the
pedigree or lineage of animals and/or to represent, e~pressly or by
implication, approval by or affiliation with such organIzatIOn, unless
the following disclaimer, as appropriate, appears m proxImate lo
cation to the name for the business operation:

"This business only engages in the operation of a pet shop."
"This business only engages in the operation of a kennel."
7. To state, promise or represent, directly or indirectly, that an

animal is registered or capable of being registered with an animal
pedigree registry organization. followed by a failure either to effect
such registration or provide the consumer with the documents necess
ary therefor *(90)* *120* days following the date of sale of such
animal. In the event that a pet dealer fails to effect registratIOn or
to provide the necessary documents within *(90)* *120* days follow
ing the date of sale, the consumer shall, upon wntten notice to the
pet dealer. be entitled to choose one of the followmg optIOns:

i. To return the animal and to receive a refund of the purchase
price plus sales tax: or

ii. To retain the animal and to receive a partial refund of 75
percent of the purchase price plus sales tax. ,.

8. A pet dealer's failure to comply With the consumer selectIOn
pursuant to (a)7 above within 10 days of written notice thereof shall
be deemed a separate deceptive practice for purposes of thIS sectIOn.

9. To fail to display conspicuously on the business premises a sign
not smaller than 22 inches by 18 inches which clearly states to the
public in letters no less than one inch high the following:

KNOW YOUR RIGHTS

The sale of dogs and cats is subject to a regulation of the
New Jersey Division of Consumer Affairs. Read your
animal history and health certificate, the Statement of New
Jersey Law Governing the Sale of Dogs and Cats and your
Contract. In the event of a complaint you may contact:
Division of Consumer Affairs, 1100 Raymond Boulevard,
Newark, New Jersey 07102. (201) 648-3622.

(b) It shall be a deceptive practice within the meaning of this
section for a pet dealer to secure or attempt to secure a waIver of
any of the provisions contained in (a) above.

13:45A-12.3 Required practices rdated to the health of animals and
fitness for sale and purchase

(a) Without limiting the prosecution of any other practices which
may be unlawful under N.J.S.A. 56:8-1 et seq., it shall be a deceptive

LAW AND PUBLIC SAFETY

practice for a pet dealer to sell animals within the State of New Jersey
without complying with the following minimum standards relatmg
to the health of animals and fitness for sale and purchase:

I. A pet dealer shall have each animal examined by a veterinarian
licensed to practice in the State of New Jersey prior to the sale of
the animal. The name and address of the examining veterinarian.
together with the findings made and treatment (if any) ordered as
a result of the examination. shall be noted on each animal's history
and health certificate as required by N.J.A.C. 13:45A-12.2(a)lvii.

2. A pet dealer shall label and identify each cage as to the:
*[i. Supplier's name and address:
ii. Breeder's name and address:)*
*[iii.]**i.* Sex and breed of animal:
*[iv.)**ii.* Date and place of birth of each animal: and
*[v.]**iii.* Name and address of the attending licensed New Jersey

veterinarian and the date of initial examination.
3. A pet dealer shall be required to quarantine any animal

diagnosed as suffering from a contagious or infectious disease .. illness
or condition until such time as a licensed New Jersey vetennanan
determines that such animal is free from contagion or infection. All
animals requiring quarantining shall be placed in a quarantine area
separated from the general animal population. *[The quarantine area
shall:

i. Be a separate physically defined space of cages removed from
the holding area of the general animal population;

ii. Not to be used for any other purpose other than the segregation
of sick animals because of the presence or suspected presence of a
contagious or infectious disease: and

iii. Have an exhaust fan which creates air movement from the
quarantine area to an area outside the premises of the pet dealer.
Such removal of exhaust air from the quarantine area may be ac
complished by the use of existing heating and air conditioning ducts
provided no exhaust air is permitted to enter or mix With fresh air
for use by the general animal population.

4. A pet dealer required to quarantine any animal under (a)3 above
shall ensure that individuals who enter the quarantine area:

i. Wear separate protective clothing on their bodies, hands, and
feet while handling any quarantined animal. All such protective
clothing shall not be removed from the quarantine area except for
cleaning purposes. Under no circumstances shall the protective
clothing be worn in the holding area for the general animal popu
lation: and

ii. Wash their hands after handling quarantine animals and prior
to the handling of any member of the general animal population.]*

*[5.)**4.* A pet dealer shall be permitted to inoculate and vacci
nate animals prior to purchase only on the order of a vetennanan
licensed to practice in the State of New Jersey. A pet dealer. however,
shall be prohibited from representing, directly or indirectly, that he
is qualified to engage in or is engaging in. directly or indirectly, the
following activities: diagnosing, prognosing, treating, administering,
prescribing, operating on. manipulating or applying any apparatus
or appliance for disease. pain. deformity, defect, injury, wound or
physical condition of animals after purchase for the preventIOn of,
or to test for. the presence of any disease in such animals. These
prohibitions include but are not limited to the giving of inoculations
or vaccinations after purchase, the diagnosing, prescribing and dis
pensing of medication to animals and the prescribing of any diet or
dietary supplement as treatment for any disease, pain, deformity,
defect, injury. wound or physical condition.

*[6.]**5.* A pet dealer shall have any animal which has been
examined more than 14 days prior to purchase reexamined by a
licensed New Jersey veterinarian for the purpose of disclosing its
condition at the time of purchase. Such examination shall take place
within 72 hours of delivery of the animal to the consumer unless the
consumer waives this right to reexamination in writing. The written
waiver shall be in the following form and a copy shall be given to
the consumer prior to the signing of any contract or agreement to
purchase the animal:
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WAIVER OF REEXAMINATION RIGHT

I understand that I have the right to have my animal
reexamined within 72 hours of its delivery to me. I do not
want to have such a reexamination performed.

KNOW YOUR RIGHTS

To ensure that healthy animals are sold in this State, New
Jersey law requires that a dog or cat be examined by a
licensed New Jersey veterinarian prior to its sale by a pet
dealer and within 72 hours of the delivery of the dog or
cat to a consumer who has purchased the animal where the
initial examination took place more than 14 days prior to
the date of purchase. A pet dealer need not have the animal
reexamined if you, the consumer, decide that you do not
want such a reexamination performed.

If you do not want a reexamination performed, please
indicate your decision below.

*[7.]**6,* If at any time within 14 days following the sale and
delivery of an animal to a consumer, a licensed veterinarian certifies
such animal to be unfit for purchase due to a non-congenital cause
or condition or within six months certifies an animal to be unfit for
purchase due to a congenital or hereditary cause or condition, a
consumer shall have the right to elect one of the following options:

i. The right to return the animal and receive a refund of the
purchase price, including sales tax, plus reimbursement of the veterin
ary fees incurred prior to the consumer's receipt of the veterinary
certification. The pet dealer's liability for veterinary fees under this
option shall not exceed a dollar amount equal to the purchase price,
including sales tax, of the animal;

ii. The right to retain the animal and to receive reimbursement for
veterinary fees incurred prior to the consumer's receipt of the veterin
ary certification, plus the future cost of veterinary fees to be incurred
in curing or attempting to cure the animal. The pet dealer's liability
under this option shall not exceed a dollar amount equal to the
purchase price, including sales tax, of the animal;

iii. The right to return the animal and to receive in exchange an
animal of the consumer's choice, of equivalent value, plus reimburse
ment of veterinary fees incurred prior to the consumer's receipt of
the veterinary certification. The pet dealer's liability for veterinary
fees under this option shall not exceed a dollar amount equal to the
purchase price, including sales tax, of the animal;

iv. In the event of the animal's death within 14 days of its delivery
to the consumer, except where death occurs by accident or injury
sustained during that period, the right to receive a full refund of the
purchase price plus sales tax for the animal, or in exchange an animal
of the consumer's choice of equivalent value, plus reimbursement of
veterinary fees incurred prior to the death of the animal. The pet
dealer's liability for veterinary fees under this option shall not exceed
a dollar amount equal to the purchase price, including sales tax, of
the animal.

*[8.]**7.* The pet dealer shall accept receipt of a veterinary
certification of unfitness which has been delivered by the consumer
within five days following the consumer's receipt thereof, such
certification to contain the following information:

i. The name of the owner:
ii. The date or dates of examination;
iii. The breed, color, sex and age of the animal;
iv. A statement of the veterinarian's findings;

*[ I0.]**9,* A pet dealer shall comply with the consumer's election
as required by (a)7i through iv above not later than 10 days following
receipt of a veterinary certification. In the event that a pet dealer
wishes to contest a consumer's election, he shall notify the consumer
and the Director of the Division of Consumer Affairs in writing
within five days following the receipt of the veterinarian's certifica
tion, and he may require the consumer to produce the animal for
examination by a veterinarian of the dealer's choice at a mutually
convenient time and place. The Director shall, upon receipt of such
notice, provide a hearing pursuant to the Administrative Procedure
Act, N.J.S.A. 52:14B-1 et seq., and the Uniform Administrative
Procedure Rules, N.J .A.C. I: I, to determine why the option elected
by the consumer should not be allowed.

Date

Date

Pet Dealer's or Agent's
Signature

Consumer's Signature

Pet Dealer's or Agent's
Name (Indicate Title or
Position)
(Print)

Consumer's Name
(Print)

UNFITNESS OF ANIMAL-ElECTION OF OPTION

I understand that, upon delivery of my veterinarian's certification
of unfitness, I have the right to elect one of the following options.
I am aware of those options and I understand each of them. I have
chosen the following option:
o I. Return of my animal and receipt of a refund of the purchase
price, including sales tax for the animal, plus reimbursement of the
veterinary fees incurred prior to the date I received my veterinarian's
certification of unfitness. The reimbursement for veterinarian's fees
shall not exceed a dollar amount equal to the purchase price including
sales tax of my animal.
o 2. Retention of my animal and reimbursement for the veterinary
fees incurred prior to the date I received my veterinarian's certifica
tion of unfitness, plus the future cost to be incurred in curing or
attempting to cure my animal. The total reimbursement for veterin
arian's fees shall not exceed a dollar amount equal to the purchase
price including sales tax for my animal.
o 3. Return of my animal and receipt of an animal of my choice
of equivalent value in exchange plus reimbursement of veterinary fees
incurred prior to the date I received my veterinarian's certification
of unfitness. The reimbursement for veterinarian's fees shall not
exceed a dollar amount equal to the purchase price including sales
tax of my animal.
o 4. DEATH OF ANIMAL ONLY. (check one) 0 Receipt of a
full refund of the purchase price, including sales tax for the animal.
or in exchange an animal of my choice of equivalent value plus
reimbursement of the veterinary fees incurred prior to the death of
the animal. The reimbursement for veterinarian's fees shall not ex
ceed a dollar amount equal to the purchase price including sales tax
of my animal.

v. A statement that the veterinarian certifies the animal to be
"unfit for purchase";

vi. An itemized statement of veterinary fees incurred as of the date
of the certification;

vii. Where the animal is curable, the estimated fee to cure the
animal;

viii. Where the animal has died, a statement setting forth the
probable cause of death; and

ix. The name and address of the certifying veterinarian and the
date of the certification.

*[9.]**8.* When a consumer presents a veterinary certification of
unfitness to the pet dealer, the pet dealer shall confirm the consumer's
election in writing. The election shall be in the following form and
a copy shall be given to the consumer upon signing:

Date

Date

Pet Dealer's or Agent's
Signature

Consumer's SignatureConsumer's Name
(Print)

Pet Dealer's or Agent's
Name (Indicate Title or
Position)
(Print)
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*[11.]**10.* A pet dealer shall give the following written notice
to a consumer prior to the delivery of the animal. Such notice, signed
by both the pet dealer and the consumer, shall be embodied in a
separate document and shall state the following in 10 point boldface
type:

KNOW YOUR RIGHTS-A STATEMENT
OF NEW JERSEY LAW GOVERNING THE

SALE OF DOGS AND CATS

The sale of dogs and cats is subject to a regulation of
the New Jersey Division of Consumer Affairs. In the event
that a licensed veterinarian certifies your animal to be unfit
for purchase within 14 days following receipt of your
animal or within six months in the case of a congenital or
hereditary cause or condition, you may:

i. Return your animal and receive a refund of the
purchase price including sales tax; or

ii. Keep your animal and attempt to cure it; or
iii. Return your animal and receive an animal of your

choice of equivalent value.
Further, in the event of your animal's death within this

14-day period, except where death occurs by accident or
as a result of injuries sustained after delivery, you may
choose to receive either a full refund of the purchase price
plus sales tax or an animal of your choice of equivalent
value. In 'addition, veterinary fees limited to the purchase
price, including sales tax, of the animal must be paid by
the pet dealer.

In order to exercise these rights, you must present to the
pet dealer a written veterinary certification that the animal
is unfit for purchase and an itemized bill of all veterinary
fees incurred prior to your receipt of the certification. Both
of these items must be presented no later than five days
after you have received the certification of unfitness. In the
event that the pet dealer wishes to contest the certification
or the bill, he may request a hearing at the Division of
Consumer Affairs. If the pet dealer does not contest the
matter, he must make the refund or reimbursement not
later than ten days after receiving the veterinary certifica
tion.

Although your dog or cat is required to be examined by
a licensed New Jersey veterinarian prior to sale, symptoms
of certain conditions may not appear until after sale. If your
dog or cat appears ill, you should have it examined by a
licensed veterinarian of your choice at the earliest possible
time.

I f the pet dealer has promised to register your animal
or to provide the necessary papers and fails to do so within
*[90J* *120* days following the date of sale, you are enti
tled to return the animal and receive a full refund of the
purchase price plus sales tax or to keep the animal and
receive a refund of 75 percent of the purchase price plus
sales tax.

*[12.J**I1.* It shall be a deceptive practice within the meaning of
this section for a pet dealer to secure or attempt to secure a waiver
of any of the provisions of this section except as specifically
authorized under (a)6 above.

rRANSPORTATION
(a)

CONSTRUCTION AND MAINTENANCE
Contract Administration
Readoption: N.J.A.C.16:44
Proposed: April 18, 1988 at 20 N.J .R. 889(a).
Adopted: May 19, 1988 by Charles T. Edson, Assistant

Commissioner for Construction and Maintenance.
Filed: May 25, 1988 as R.1988 d.279, without change.

OTHER AGENCIES

Authority: NJ.S.A. 27:IA·5, 27:IA·6, 14A:I-I and 14:15-2.

Effective Date: May 25, 1988.
Expiration Date: May 25, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey Admin
istrative Code at N.J.A.C. 16:44.

OTHER AGENCIES
(b)

HACKENSACK MEADOWLANDS DEVELOPMENT
COMMISSION

Readoption with Amendments: N.J.A.C. 19:3 and 4
Readopted New Rules: N.J.A.C.19:4A
Proposed: April 4, 1988 at 20 N.J.R. 743(a).
Adopted: May 25, 1988 by the Hackensack Meadowlands

Development Commission, Anthony Scardino, Executive
Director.

Filed: May 26, 1988 as R.1988 d.281, with substantive and
technical changes not requiring additional public notice and
comment (See N.J.A.C. 1:30-4.3).

Authority: NJ .S.A. 13: 17-1 et seq., specifically 13: 17-6(i).

Effective Date: NJ.A.C. 19:3 readoption, May 26,1988;
amendments, June 20, 1988. N.J.A.C. 19:4 readoption, May
26, 1988; amendments, June 20, 1988. N.J.A.C. 19:4A, June
20, 1988.

Expiration Date: NJ.A.C. 19:3 and 4, May 26,1993, N.J.A.C.
19:4A, June 20, 1993.

Summary of Public Comments and Agency Responses:
The Hackensack Meadowlands Development Commission (Com

mission) received six comment letters, in addition to comments made at
the April 20, 1988 public hearing on this proposed readoption.

COMMENT: A letter from the Hackensack Meadowlands Mayors
Committee endorsed the proposed readoption with amendments.

RESPONSE: The Commission acknowledges and appreciates the en
dorsement.

COMMENT: Three comment letters. including one from the Depart
ment of Environmental Protection, expressed concerns about the defi
nition of wetlands, wetland buffers, and the new method for calculating
the minimum height of the lowest building floor. Regarding the wetlands
definition and the lowest building floor height, the commenters suggested
that the Commission adopt language consistent wi.th definitions used by
the Department of Environmental Protection. It was also suggested that
the tributaries where wetlands buffers are required should be listed specifi
cally.

RESPONSE: The Commission, after consultation with its en
vironmental staff, disagreed with the concerns about the definition of
wetlands and the wetlands buffers along tributaries. The wetlands in the
Meadowlands District are regulated by many State and Federal agencies,
and the Meadowlands District wetlands are unique. Therefore, it would
not be appropriate to limit the methodology of wetlands determination
to one agency. With respect to the buffer requirements along tributaries,
an applicant should assume that the buffer requirement is applicable
unless specifically waived by the Chief Engineer.

The Commission tentatively agreed with the suggestions concerning
minimum finished floor elevation. However, due to the lateness of the
comments and the need of further clarification, the proposed language
will remain the same.

COMMENT: A commenter suggested that the lOa feet rear yard re
quirement and the words "off street parking and loading" in the light
industrial zone should be deleted in certain circumstances.

RESPONSE: The Commission believes these requirements should be
retained because they are necessary for assuring high aesthetic standards
in the District and providing adequate improvements to serve the per
mitted uses.

COMMENT: One commenter suggested that permitted sign sizes and
heights should be increased.
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RESPONSE: The Commission believes these requirements should be
retained because they are necessary for assuring high aesthetic standards
in the District and providing adequate improvements to serve the per
mitted uses.

COMMENT: Commenters suggested that some of the proposed land
scaping requirements were burdensome, and one felt that dangerous fence
toppings should be allowed at the discretion of the Chief Engineer.

RESPONSE: Some of the comments concerning landscaping and fenc
ing were incorporated into the rules to clarify requirements for surveys
or site plans of existing conditions and proposed site work.

COMMENT: One commenter felt that the requirements for office
space on the first floor of certain buildings should be deleted.

RESPONSE: The Commission believes these requirements should be
retained because they are necessary for assuring high aesthetic standards
in the District and providing adequate improvements to serve the per
mi tted uses.

COMMENT: A commenter suggested that septic tanks not be per
mitted.

RESPONSE: The Commission agrees, and has removed the possible
exemption for using qualified septic tanks as temporary wastewater facili
ties in NJ.A.C. 19:4-6.15(c)3.

COMMENT: A letter from Public Service Electric and Gas Company
contained objections to the new light siting standards at N.J.A.C.
19:4-6.18(1) concerning light pole materials, wiring and pole height.

RESPONSE: The Commission made several minor changes to the
NJ.A.C. 19:4-6.18(1) site lighting standards to address the company's
concerns.

COMMENT: One letter comment requested that the zoning code
allow more flexibility for light public utility uses.

RESPONSE: The Commission does not believe that this is the proper
time to allow more flexibility for light public utility uses. This suggestion
is more appropriately addressed during the revision of the Hackensack
Meadowlands District Master Plan.
Commission Initiated Change

I. In the NJ.A.C. 19:4-2.2 definition of "automobile service station",
the description of accessory use as, "the sale and installation of lubricants,
tires, batteries, and similar auto accessories" was deleted, so that ac
cessory uses could include non-automotive products and services, such
as convenience foods.

2. The inclusion of a "permanently connected mobile home" in the
definition of "dwelling" was changed to a "mobile home permanently
connected to utilities and on a permanent foundation" to clarify the
Commission's intention in amending the provision.

3. Definitions of "dwelling-high-rise" "dwelling-low-rise" and "dwell
ing-mid-rise" were added in recognition of the fact that new development
will involve these types of structures. These definitions were drawn from
the planning text, "Illustrated Book of Development Definitions" by
Harvey Moskowitz.

4. A definition of "neighborhood retail center" was added upon adop
tion in recognition of a real potential for their inclusion in new develop
ments in certain areas.

5. For clarification purposes, "at the time of the damage" was added
as the determinative point for market value in the definitions of "partial
destruction" and "substantial destruction".

6. N.J.A.C. 19:4-1.67(e), 4.76(e), 4.86(e) and 4.96(e) were clarified by
the inclusion of a reference to the Office of the Chief Engineer's power
to limit temporary warehouse sales.

7. In N.J.A.C. 19:4-4.134(b)5i, the requirement that a survey include,
"all natural features including plant material over three inch caliper" was
changed to, "all natural features including plant material over four inch
caliper" upon consideration that three inch caliper material was too small
to be included in a survey.

8. The sealing requirement for landscape plans at NJ.A.C.
19:4-4.134(b)8, that all such plans be sealed by a New Jersey Certified
Landscape Architect, was changed to also allow an "otherwise qualified
professional" to seal the plans. This change recognizes that there are
persons fully competent to draft landscape plans who are not Certified
Landscape Architects, and allows for a case-by-case review of such per
sons' background for a determination as to whether they are a "qualified
professional".

9. In NJ .A.C. 19:4-4.135(a)5, the proposed requirement that a
proposed drainage system not adversely affect any adjacent or adjoining
"developed" lands was changed to delete the developed qualifier and
retain the existing reference to "development" lands. The proposed
language, upon further consideration, was viewed as inappropriate to the
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Commission's practice and intent to examine both developed and un
developed lands for proposed drainage system effects. Both land types
can be development lands.

10. The proposed qualifier "by weight" following the 250 mg/I five
day B.O.D. maximum in NJ.A.C. 19:4-6.15(b)1 was deleted as an inap
propriate measure.

II. In N.J.A.C. J9:4-6.15(b)10, the maximum lead discharge allowed
was changed from .05 mg/I to .5 mg/I, as the latter figure is much more
in keeping with current environmental standards.

12. The term "artisans" was deleted from NJ.A.C. 19:4-6.18(j)liv as
inappropriate in light of the occupations preceding it, and replaced with
professionals.

13. Proposed N J .A.C. 19:4-6.18(k)8 was deleted and replaced with a
clearer provision demonstrating the Commission's recognition of the
difficulty of meeting exact specifications for pants. N J.A.C. 19:4-6.18(k)9
was added to codify a long-standing Commission policy utilized to avoid
costly delays.

14. The references to "barbed wire" were deleted in N.J .A.C
19:4-6.18(m) I and 5 to eliminate the conflict between the two paragraphs
relating to that wire type.

Full text of the readoption may be found in the New Jersey Admin
istrative Code at N.J.A.C. 19:3, 4 and 4A.

Full text of the adopted amendments follows (additions to proposal
indicated in boldface with asterisks *thus*: deletions from proposal
indicated in brackets with asterisks *[thus]*).

CHAPTER 3
FIRST STAGE OF THE MASTER PLAN FOR THE

COMPREHEN~VEDEVELOPMENTOFTHEHACKENSACK

MEADOWLANDS DISTRICT

SUBCHAPTER J. REVISED FEE SCHEDULE

19:3-1.2 Zoning
(a) Zoning fees are as follows:
1.-8. (No change.)
9. A fee of $500.00 is charged for permit extensions.
(b) (No change.)

CHAPTER 4
DISTRICT ZONING REGULATIONS

SUBCHAPTER 2. CONSTRUCTION AND DEFINITIONS

19:4-2.2 Definitions
The following words and terms, when used in this chapter, shall

have the following meanings unless the context clearly indicates
otherwise:

"c.P." means commercial park.

"P.P." means planned park.

"Abandonment" means the relinquishment of property, or a cessa
tion of the use of the property, by the owner or lessee, for reasons
other than an act of God, without the intention of transferring
property rights to another owner or lessee or resuming a use of the
property. Abandonment shall mean the use has not operated for 12
continuous months.

"Accessory use or structure" means a use or structure which is
customarily subordinate and incidential to a principal use in area,
extent, or purpose and which contributes to the comfort, conve
nience, or necessity of occupants, business, or industry in the princi
pal structure or use served. An accessory use or structure shall be
located on the same lot as the principal use or structure.

"Accessory retail sales" means a use occupying not more than 10
percent of the total floor area of a building's warehouse floor area
and engaged in the selling to the general public of goods or merchan
dise stored in the warehouse.

"Automobile service station" means any building, land area or
other premises, or portion thereof, used or intended to be principally
used for the retail dispensing or sales of vehicular fuels, and which
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may include *[as an accessory]* use*s* *[the sale and installation of
lubricants, tires, batteries, and similar auto accessories]*.

"Bulk requirements" means standards that control the height,
density, intensity and location of structures.

"Buffer" means an undeveloped strip of land used to separate use
areas.

"Canopy" means any structure, movable or stationary, of a maxi
mum six foot width, attached to and deriving its support from
framework or posts or other means independent of a connected
structure for the purpose of shielding a platform, stoop or sidewalk
from the elements, or a roof like structure of a permanent nature
which projects from the wall of a structure and overhangs the public
way.

"Child care center" means a commercial establishment where care
is given to six or more children under the age of six, not related to
the operator by close ties of blood, marriage, or legal adoption,
outside their home during any part of the day.

"District" means the Hackensack Meadowlands District.
"Duplex" means a residential building containing two, semi-at

tached dwelling units.
"Dwelling" means a building or portion thereof, including a

*[permanently connected]* mobile home *permanently connected to
utilities and on a permanent foundation*, designed or used for residen
tial occupancy.

"Family" means either:
I. An individual, or two or more persons related by blood, mar

riage or adoption, living together as a single housekeeping unit; or
2. Two or more individuals not related by blood, marriage, or

adoption, living together as a single housekeeping unit. A family may
include any number of gratuitous guests or minor children not related
by blood, marriage, or adoption and usual domestic servants.

"Floor area" means the sum of the areas of all floors of a building
or buildings, measured from the faces of the exterior walls, no includ
ing porches, balconies, patios, terraces, breezeways, and enclosed
pedestrian walkways.

"Floor area ratio (F.A.R.)" means the gross floor area of all
buildings and structures on the lot divided by the lot area.

"Heliport" means a location where helicopters may pick up or
discharge passengers, take on fuel, are stored for extended periods
of time, and undergo maintenance.

"Helistop" means a designated accessory landing pad where heli
copters stop momentarily solely to pick up or discharge passengers,
and no maintenance or storage functions take place.

"Housing for low-income families" means housing that is
*[economically]* *financially* feasible for families whose income
levels are categorized as low *[within]* *by* the standards
promulgated by the United States Department of Housing and
Urban Development or the appropriate State Housing Agency.

"Housing for moderate-income families" means housing that is
*[economically]* *financially* feasible for families whose income
levels are categorized as moderate *[within]* *by* the standards
promulgated by the United States Department of Housing and
Urban Development or the appropriate State Housing Agency.

"Landscaping" means the improvement of a lot, parcel or tract
of land with plant material such as trees, shrubs and groundcovers,
and other natural and man-made features in accordance with the
Commission adopted Landscape Design Guidelines. Landscaping
may include berms, decorative fences, gardens, plazas, roof terraces,
certain outdoor recreational facilities, pedestrian walks, and other
features such as fountains and gazebos designed to address a range
of functional and visual considerations.

"Lot" means a designated parcel, tract, or area of land established
by a plat or otherwise as permitted by law and to be used, developed,
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or built upon as a unit. Such lot may consist of a single lot of record,
a portion of a lot of record, or a combination of the above.

"Lot of record" means a lot which exists as shown or described
on a plat or deed in records of local and county registry of deeds.

"Minor truck repair" means repair of trucks not normally involv
ing overnight storage or long-term repair. The following are not
considered minor truck repairs; and body work, suspension and
chassis repair, transmission and motor rebuilding or trailer repairs.

"Mixed use development" means a tract of land which includes
one or more buildings or structures with two or more permitted uses
which is planned, constructed, and managed as a single entity.

"Motor freight facility" means truck terminal.

"Nonconforming lot" means a lot in which the area, dimension
or location was lawful prior to the adoption, revision or amendment
to the HMDC Zoning Regulations but fails to conform to the re
quirements of the zoning district in which it is located by reason of
such adoption, revision or amendment.

"Nonconforming structure" means a structure in which the size,
dimension or location was lawful prior to the adoption, revision or
amendment to the HMDC Zoning Regulations but which fails to
conform to the requirements of the zoning district in which it is
located by reason of such adoption, revision or amendment.

"Nonconforming use" means a use or activity which was lawful
prior to the adoption, revision or amendment to the HMDC Zoning
Regulations but fails to conform to the requirements of the zoning
district in which it is located by reason of such adoption, revision
or amendment.

"Open space" means a landscaped or naturally preserved area such
as a wetland, tidal marsh or waterway which the Commission has
determined should be preserved. This open space includes any uses
required to be conducted within the open space by the applicable
district regulations, but not including vehicular parking or loading
areas, or driveways. Curbed, landscaped safety islands with a mini
mum dimension of five feet in any direction and a minimum of 50
square foot area shall be considered open space.

"Outdoor storage" means the storage of goods, materials and
containers outside of any building or structure.

"Partial destruction" means a building or structure which is dam
aged to the extent that repairs to restore the building or structure
to its original form and use would not require the expenditure of
more than 50 percent of the market value of the building or structure
*at the time of the damage*.

"Professional office" means the office of an engineer, doctor, den
tist, attorney, architect, or other similarly recognized professional.

"Substantial destruction" means a building or structure which is
damaged to the extent that repairs to restore the building or structure
to its original form and use would require the expenditure of 50
percent or more of the market value of the building or structure *at
the time of the damage*.

"Trailer" means a structure standing on wheels, towed or hauled
by another vehicle and used for carrying materials, goods or objects,
or as a temporary sales or construction office in connection with
construction projects.

"Tributary" means any stream, manmade or natural, which con
tributes to the flow of the Hackensack River.

"Truck terminal" means an establishment primarily engaged in
furnishing, hauling, or transfer services without long-term product
or cargo storage and where trucks load and unload products or cargo
for transshipment or reshipment. A truck terminal may also include
accessory areas for the repair. service, maintenance, temporary
storage, or parking of trucks.

"Vehicular area" means the total lot area used for vehicular move
ment, transportation systems, parking and loading. Vehicular park
ing areas shall be defined as that area within vehicular overhang
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areas. Curbed, landscaped safety islands with a minimum dimension
of five feet in any direction and a minimum of 50 square foot area
shall not be considered vehicular area.

"Warehouse" means a building used primarily for the storage of
goods, products, cargo, and materials with provision for truck load
ing and unloading facilities but not primarily engaged in hauling or
transfer services. Warehousing may include truck storage, repairs, or
servicing of trucks where such storage, repairs, or servicing is minor
in nature and is accessory to the principal use and where such vehicles
are owned or leased by the owner or tenant of the warehouse.

"Wetland" means those areas that are inundated or saturated by
surface or groundwater at a frequency and duration sufficient to
support and that, under normal circumstances, do support a preva
lence of vegetation typically adapted for life in saturated soil con
ditions. Wetlands generally include swamps, marshes, bogs, and simi
lar areas (Federal Register. Vol. 42, p. 37128). Under some circum
stances, disturbed or previously filled areas may not completely meet
the above criteria and may still be classified as wetland.

"Yard: front" means a yard extending along the full length of a
front lot line and back to a line paralleling the front lot line and
intersecting the front of the building at its farthest point from the
front lot line. Each yard that abuts a front lot line shall be considered
a front yard.

SUBCHAPTER 3. APPLICATION OF REGULATIONS

19:4-3.1 Territorial application
(a) (No change.)
(b) The Hackensack Meadowlands District shall be divided into

the following districts, the location of which shall be determined by
reference to the Official Zoning Map, with all notations and attached
boundary descriptions*[,]* if any, kept in the Office of the Chief
Engineer*[,]* *and* hereby adopted as part of these regulations.

I. Zones:
i.-xiii. (No change.)
xiv. Public Utilities Zone;
xv. Planned Park and Recreational I Zone;
xvi. Commercial Park Zone.
2. (No change.)

SUBCHAPTER 4. ZONE REGULATIONS

19:4-4.6 Number of structures on a lot
(a) Not more than one single-family detached or two-family de

tached dwelling shall be located on a single lot. For all other uses
permitted by these zoning regulations, more than one principal struc
ture may be located on a single lot provided the lot has a minimum
area of one acre. Total floor area ratio, building coverage and other
regulations relating to intensity of use shall not be exceeded.

(b) Minimum distance between structures and the arrangement
and location of structures, open space, landscaping, parking and
circulation on a single lot shall be determined as part of site plan
review and shall be consistent with good planning and engineering
practice. Adequate light and air, fire and other safety considerations,
privacy, circulation and parking shall be provided.

19:4-4.8 Obstructions in required yards
(a) The following shall not be considered to be obstructions and

shall be permitted when located in a required yard:
I. In all yards: Open terraces not over four feet above the average

level of the adjoining ground, but not including a permanently
roofed-over terrace or porch; awnings or canopies; steps four feet
or less above grade which are necessary for access to a permanent
structure or for access to a lot from a street or alley; one-story bay
windows and overhanging eaves and gutters projecting 30 inches or
less into the yard; arbors: flag poles; signs, when permitted by
N.J.A.C. 19:4-6.18; sidewalks: and fences when permitted by
NJ.A.C. 19:4-6.18.

2. In any yard except a required front yard: Accessory uses per
mitted by N J .A.C. 19:4-4.145 and meeting the applicable minimum
side yard requirements; recreational and laundry drying equipment;
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and parking and loading facilities, provided that a minimum distance
of six feet of landscaping is maintained between parking facilities and
buildings.

(b) Private roads serving uses on other lots shall only be permitted
in side or rear yards and may only traverse the front yard per
pendicular to the front property line. All required setbacks shall be
measured from the private road. Private roads within low density
residential zones must comply with NJ.A.C. 19:4-4.31.

19:4-4.9 (Reserved)

19:4-4.10 Office trailers
(a) The use of trailers in any zone in connection with site construc

tion shall be permitted subject to the following restrictions and regu
lations:

I. Trailers may be used as temporary offices, condominium sales
offices, and/or field offices although not more than one night watch
man or similar person may live in temporary residence in one such
trailer. ,,'

2. A trailer shall not be moved onto a construction site until 60
days prior to the date upon which site work actually commences and
shall be removed from a site on or before the issuance of a final
certificate of occupancy unless a later removal is authorized by the
Office of the Chief Engineer.

3. A permit for the location and use of any trailer shall be obtained
from the Office of the Chief Engineer, in conjunction with a zoning
certificate for the proposed construction.

4. The Office of the Chief Engineer may impose reasonable con
ditions relating to location, parking, access, signs and aesthetics with
respect to trailers.

(b) Office trailers not associated with site construction are not
permitted.

19:4-4.15 Marshland preservation zone; use limitations
(a) (No change.)
(b) (No change.)

19:4-4.23A Planned park zone I; bulk regulations
(a) The bulk regulations for the planned park zone are:
1.-4. (No change.)
5. Minimal final finished floor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.30 Low density residential zone; bulk regulations
(a) Bulk regulations in the low density residential zone include:
1. (N 0 change.)
2. Minimum open space:
i. Single and two-family dwellings: 50 percent;
ii. Multiple-family dwellings: 35 percent;
iii. Other permitted uses and special exceptions: 35 percent.
3.-4. (No change.)
5. Minimum final finished floor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.31 Low density residential zone: design of structures and
other improvements

The design of all structures and other improvements shall comply
with the requirements of *[Subchapter 6]* *N.J.A.C. 19:4-6*. No
land which is located in the low density residential zone shall be used
for a driveway, walkway or access purpose to any land which is
located in any zone created by N.J.A.C. 19:4-4.45 through 4.156.

19:4-4.39 Waterfront recreation zone; bulk regulations
(a) The bulk regulations in the waterfront recreation zone are:
I. (No change.)
2. The minimum open space is 40 percent. Open space in this zone

may include landscaped gravel and sand areas, tidally-affected marsh,
open water, boardwalks and walkways, in addition to landscaping.
Portions of the open space area may be used for temporary winter
boat storage.

3. (No change.)
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4. Floor area ratio (F.A.R.): 0.75;
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.49 Highway commercial zone; bulk and density regulations
(a) The bulk and density regulations in the highway commercial

zone are:
1.-6. (No change.)
7. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Floor Insurance Rate Maps
(FIRM).

19:4-4.59 Service-highway commercial zone; bulk regulations
(a) The bulk regulations for the service-highway commercial zone

are:
1.-4. (No change.)
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.61 Service-highway commercial zone; environmental
performance standards

(a) (No change.)

19:4-4.67 Research park zone; use limitations
(a)-(c) (No change.)
(d) At least five percent of the first Iloor of any building containing

warehouse facilities shall be designed and used for office space.
(e) Temporary warehouse sales are permitted *[no more than]* *a

maximum of* four times a year for a period not exceeding three days
per event. *[Applications for sales shall]* *The Office of the Chief
Engineer may limit the number of sales permitted; thus, applications
will* be approved on a first come, first served basis.

19:4-4.69 Research park zone; bulk regulations
(a) The bulk regulations in the research park zone are:
1.-4. (No change.)
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.71 Research park zone; design of structures and buffer
req uiremen ts

(a) (No change.)
(b) There shall be a 25 foot wide strip of landscaped open space,

with heavy vegetative screening where any development borders a
specially planned area, a residential planned unit development, the
park and recreation zone, or the low density zone.

(c) Where any development borders the Hackensack River or any
of its tributaries there shall be a 50 foot wide strip of wetland
necessary to insure proper drainage and edge effect at such border.

19:4-4.76 Research distribution park zone; use limitations
(a) (No change.)
(b) *[No retail sales shall be permitted.]* Trucking operations are

only permitted to the minimum extent necessary as incidental and
accessory to a permitted or special permit use.

(c)-(d) (No change.)
(e) *[Temporary]**No retail sales are permitted except for tempor

ary* warehouse sales *which* are permitted *[no more than]* *for
a maximum of* four times a year for a period not exceeding three
days per event. *[Applications for sales shall]* *The Office of the
Chief Engineer may limit the number of sales permitted; thus, appli
cations will* be approved on a first come, first served basis.

19:4-4.78 Research distribution park zone; bulk regulations
(a) The bulk regulations in the research distribution park zone are:
1.-3. (No change.)
4. Yards:
i. (No change.)
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ii. (No change.)
iii. Minimum rear yard: 100 feet.
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.81 Research distribution park zone; buffer strip
(a) There shall be a 25-foot wide strip of landscaped open space,

with heavy vegetative screening where any development borders a
specially planned area, a residential planned unit development,
*[the]* *a* park and recreation zone, or *[the]* *a* low density
residential zone.

(b) Where any development borders the Hackensack River or any
of its tributaries, there shall be a 50-foot wide strip of wetland
necessary to insure proper drainage and edge effect at such border.

19:4-4.86 Light industrial zone A; use limitations
(a) (No change.)
(b) No motor freight facilities or trucking operations shall be

permitted, except as incidental and accessory to a permitted or special
permit use.

(c) (No change.)
(d) Accessory retail sales are permitted in accordance with other

provisions in these regulations.
(e) Temporary warehouse sales are permitted *[no more than]*

*for a maximum of* four times a year for a period not exceeding
three days per event. *[Applications for sales shall]* *The Office of
the Chief Engineer may limit the number of sales permitted; thus,
applications will* be approved on a first come, first served basis.

19:4-4.88 Light industrial zone A; bulk regulations
(a) The bulk regulations in light industrial zone A are:
1.-3. (No change.)
4. Yards:
i. (No change.)
ii. (No change.)
iii. Minimum rear yard: 100 feet, except for office or any special

exception: 75 feet.
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.91 Light industrial zone A; design of structures and other
improvements

The design of all structures and other improvements shall comply
with the requirements of NJ.A.C. 19:4-6.18.

19:4-4.96 Light industrial zone B; use limitations
(a) All operations, activities and storage (except landing areas for

helistops, off-street parking and loading, mobile home, boat and auto
sales/rental yards, and accessory lumber yards and home improve
ment centers) shall be conducted within completely enclosed build
ings.

(b) No motor freight facilities or trucking operations shall be
permitted, except as incidental and accessory to a permitted or special
permit use.

(c) (No change.)
(d) Accessory retail sales are permitted in accordance with other

provisions of these regulations.
(e) Temporary warehouse sales are permitted *[no more than]*

*for a maximum of* four times a year for a period not exceeding
three days per event. *[Applications for sales shall]* *The Office of
the Chief Engineer may limit the number of sales permitted; thus,
applications will* be approved on a first come, first served basis.

19:4-4.98 Light industrial zone B; bulk regulations
(a) The bulk regulations in light industrial zone Bare:
1.-4. (No change.)
5. Minimum final finished Iloor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).
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19:4-4.107 Heavy industrial zone; bulk regulations
(a) The bulk regulations in the heavy industrial zone are:
1.-4. (No change.)
5. Minimum final finished floor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.1 17 Airport facilities zone; bulk regulations
(a) The bulk regulations in the airport facilities zone include:
1.-3. (No change.)
4. Minimum final finished floor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.123 Sports complex zone; land not exempt
(a) Land not exempt from the jurisdiction of the Commission

under N J.A.C. 19:4-4.122 herein shall be rezoned by the Commission
from the sports complex zone classification within three months after
the occurrence of any of the following:

1.-2. (No change.)

19:4-4.129 Public utilities zone; bulk regulations
(a) The bulk regulations in the public utilities zone are:
1.-3. (No change.)
4. Minimum final finished floor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

19:4-4.134 Application for zoning certificate
(a) (No change.)
(b) Every application for a zoning certificate shall include:
I. A plat. in triplicate, of the lot, drawn to scale and showing the

actual dimensions of the lot;
2.-4. (No change.)
5. For the construction or moving of any structure or addition

thereto, a site plan, as follows:
i. A survey of the tract that is to be developed showing existing

features of the property, including building setback lines, land uses,
public right-of-ways, alleys, easements, utility lines, general topogra
phy and drainage, watercourse locations, and all natural features
including plant material over *[three]* *four* inch caliper;

ii. (No change.)
iii. A statement or notation giving the proposed total gross floor

area of all buildings, the percentage of the development which is to
be occupied by structures, and such other information as is necessary
to show compliance with the applicable lot size requirements and
bulk regulations.

6.-7. (No change.)
8. Landscape plans and plant schedules showing the existing and

proposed landscaping of the site and all areas to be devoted to open
space. All such plans are to be sealed by a New Jersey Certified
Landscape Architect if landscaped open space area is greater than
20,000 square feet.

9. A total architectural lighting plan including lighting at all en
tranceways, exits, pedestrian and parking areas;

10. If the land covered by the site plan is not to be subdivided,
information sufficient to show that the requirements of
*[Subchapters 5 and 6 of the subdivision regulations]* *N.J.A.C.
19:5-5 and 6* have been complied with;

II. Other such information as may be reasonably required.

19:4-4.135 Review and approval of application for a zoning
ce rtifica te

(a) Within two weeks after the receipt of the complete application,
the Office of the Chief Engineer shall approve the application by
letter to the applicant and to the municipality in which the develop
ment is located which shall serve as a zoning certificate, if the appli
cation complies with the following standards:

1.-4. (No change.)
5. The proposed drainage system will be adequate for the proposed

use and structures, will not adversely affect any adjacent or adjoining
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*[developed]* lands and will be completely enclosed. Minimum final
finished floor elevations shall comply with the applicable 100 year
base elevations determined by the Federal Emergency Management
Agency's (FEMA) Flood Insurance Rate Maps (FIRM). If no base
flood evaluation is provided by FEMA, then the final finished floor
elevation shall not be less than 10 feet above mean sea level based
on U.S. Coast and Geodetic datum.

(b)-(c) (No change.)

19:4-4.136 Period of validity
A zoning certificate shall become null and void one year after the

date on which it is issued, unless within such one year period, con
struction, moving, remodeling or reconstruction of a structure, or
addition thereto, is commenced, or a legal use is commenced. Ad
ditional extensions not exceeding one year each, may be granted by
the Office of the Chief Engineer upon written application.

19:4-4.140 Landscaping and maintenance of open space
(a)-(c) (No change.)
(d) In the event that the applicant or his successors shall at any

time after the issuance of an occupancy certificate fail to maintain
any open space, the Office of the Chief Engineer may serve written
notice setting forth any failure to maintain the open space in a
reasonable condition, and said notice shall include a demand that
such deficiencies of maintenance be cured within four weeks thereof
and shall state the date and place of any hearing thereon which may
be held. If the deficiencies set forth in the original notice or in the
modifications thereof are not cured within said four weeks or any
extension thereof, the Office of the Chief Engineer, in order to
preserve the taxable values of the surrounding properties and to
prevent the open space from becoming a public nuisance, may enter
upon the open space and maintain the same for a period of one year.
Before the expiration of said year, the Office of the Chief Engineer
shall, upon its initiative or upon the request of the applicant, call
a public hearing at which the applicant shall show cause why such
maintenance by the Office of the Chief Engineer shall not, at the
election of the Office of the Chief Engineer, continue for a succeeding
year. If the Office of the Chief Engineer shall determine that the
applicant is ready and able to maintain the open space during the
next succeeding year, and subject to a similar hearing and determina
tion, in each year thereafter, the maintenance responsibility shall
revert to the owner.

(e) (No change.)

19:4-4.141 Special exceptions
(a)-(c) (No change.)
(d) A special exception permit shall not be granted unless specific

written findings of fact are made based directly upon the particular
evidence presented which support conclusions that:

I. The proposed special exception complies with all applicable
requirements of these regulations.

2.-7. (No change.)
(e)-(h) (No change.)

19:4-4.142 Variances
(a)-(c) (No change.)
(d) The Office of the Chief Engineer shall select a reasonable time

and place at which to hold a public hearing in accordance with
NJ.A.C. 19:4-6.22.

(e)-(k) (No change.)

19:4-4.145 Accessory uses
(a) (No change.)
(b) Accessory structures and uses include, but are not limited to,

the following:
I. Accessory uses not permitted on open space.
i. Private garages or carports.
ii.-v. (No change.)
vi. Off-street parking and loading spaces, as regulated by

19:4-6.18;
vii. (No change.)
2. Accessory uses permitted on open space.
i. (No change.)
ii. A private swimming pool and bath house;
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(I) No part of the surface area of a private swimming pool shall
be closer than 10 feet to the rear lot line nor closer than five feet
to the side lot line and shall not be located in the front yard.

(2) The entire swimming pool area shall be fenced. The fence shall
be a minimum of four feet in height and a maximum of six feet in
height and shall be of such design that it controls access to the pool
area. Where the pool is installed on a corner lot and the fence is
not a solid fence, the side nearest the street shall be screened with
shrubs not less than four feet in height and forming a visual barrier.

(3) No pool shall drain into a public sanitary sewer or be located
in such a manner that the water from the pool drains onto another
property.

iii.-v. (No change.)
(c) Bulk regulations are as follows:
I. Accessory structures shall comply with the bulk regulations

applicable to principal structures ill the zone in which they are
located, except in the LDR zone where a five foot lot line setback
is required.

2. No accessory structure or use shall be permitted in any required
front yard unless it is a permitted obstruction within the meaning
of N.J.A.C. 19:4-4.8(a).

19:4-4.148 Commercial park zone: permitted uses
(a) The following are permitted uses in the commercial park zone:
I. Office buildings which must include a minimum of five percent

of the total /loor area (not including parking structures) to be utilized
for restaurants, with cocktail lounges, banks, retail shops, and/or
theaters, all of which shall be oriented toward use by those employees
within the same lot of record, but not limited thereto.

2.-3. (No change.)

19:4-4.152 Commercial park zone: bulk regulations
(a) The following are bulk regulations in the commercial park

zone:
1.-4. (No change.)
5. Minimum final finished /loor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Inusrance Rate Maps
(FIRM).

6. (No change.)

19:4-4.153 Commercial park zone: buffer requirements
(a) There shall be a 25-foot wide strip of landscaped open space,

with heavy vegetative screening, where any development borders a
specially planned area, a residential planned unit development, the
park and recreation zone, or the low density residential zone.

(b) Where any development borders the Hackensack River or any
of its tributaries, there shall be a 50-foot wide strip of wetland
necessary to insure proper drainage and edge effect at such border.

SUBCHAPTER 5. SPECIALLY PLANNED AREA
REGULATIONS

19:4-5.2 The parkside residential specially planned areas: PR-I,
PR-2 and PR-3

(a)-(c) (No change.)
(d) No general plan for any PR shall be approved under N.J.A.C.

19:4-5.8, no development plan shall be approved under N.J.A.C.
19:4-5.9, and no implementation plan shall be approved under
N .J.A.C. 19:4-5.10 unless it contains the following types and amounts
of development.

I. Residential development:
i.-viii. (No change.)
ix. The applicant shall make every possible effort before, during,

and within five years after completion of the PR to provide, or cause
others to provide, housing that will result in a community with a
mix and balance of income levels that shall re/lect regional housing
needs and the range of job opportunities available in the Hackensack
Meadowlands District. The Development Board may publish guide
lines regarding the appropriate range of housing needs in the District
and file them with the Office of the Chief Engineer. In preparing such
guidelines, the Development Board shall consider the experience of
developers of economically-integrated housing in the region as to
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what type of mix creates a stable and viable community, the
profitability of other uses required and permitted in the PR, Federal
and State guidelines, and other criteria and data that the Develop
ment Board determines to be appropriate. Although the amount of
housing for the elderly and for low and moderate income families
shall be substantial, it shall not be of such a high proportion as will
make the conventionally-financed units unmarketable and the
proposed development economically unfeasible; and it shall be com
mingled with conventionally-financed units in substantially the same
proportion in each section of the PR unless such commingling will
render the conventionally-financed units unmarketable.

2. (No change.)
3. Common open space:
i. (No change.)
ii. Intra-neighborhood open space shall be located in one or more

clusters within each neighborhood or intermingled among the uses
of the PRo It shall contain recreation areas, facilities and playgrounds
for children sufficient to meet the recreation needs of the residents
of the neighborhood. A fee may be charged for recreational uses such
as golf courses which require a substantial expenditure for mainten
ance. Intra-neighborhood common open space not allocated for rec
reational purposes should, wherever possible, incorporate into its
design configuration and maintenance, the ecological characteristics
of the wetlands. All intra-neighborhood common open space not
used for recreational and/or natural wetland purposes, shall contain
landscaped areas and may contain watercourses or other amenities.
Every effort shall be made to preserve existing tide watercourses and
their natural meanders. Landscaped areas shall contain lawn, tree
and shrubbery, and pedestrian paths, ways and malls, and may con
tain /lower and rock gardens, statues and sculpture, bicycle paths,
and whatever other matter enhances the quality of the landscaped
area. Cooperative gardening may be permitted in these open spaces.
Landscaped areas contiguous to tidal watercourses shall promote,
wherever possible, natural wetlands vegetation. Structures for neigh
borhood meetings and activities and cultural activities may be built
upon intra-neighborhood common open space.

iii.-vi. (No change.)
4-13. (No change.)
(e)-(g) (N 0 change.)

19:4-5.6 The special use specially planned areas: SU-I and SU-2
(a)-(g) (No change.)

[9:4-5.10 Implementation plan
(a) An applicant shall file an implementation plan or plans cover

ing sections or subsections of a specially planned area for which a
development plan or plans has already been approved as follows:

1.-3. (No change.)
4. Minimum final finished /loor elevations shall comply with the

applicable 100 year base elevations determined by the Federal Emerg
ency Management Agency's (FEMA) Flood Insurance Rate Maps
(FIRM).

SUBCHAPTER 6. GENERAL PROVISIONS

19:4-6.1 Performance standards; noise
(a) (No change.)
(b) The instrument shall be set to the A-weighted response scale

and the meter to the slow response. Measurements shall be conducted
in accordance with American National Standards Institute
S1.2-1962 "American Standard Method for the Physical Measure
ments of Sound".

(c) Impact noise shall be measured with an impact noise analysis
meeting the standards of the American National Standards Institute
or the International Electrotechnical Commission.

(d)-(g) (No change.)
(h) Noises under the indirect and direct control of a use are in

cluded in the above limitations.
(i) Construction on other temporary (60 days or less) uses which

exceed the above limitation may be permitted if a noise mitigation
plan is approved by the Office of the Chief Engineer.
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19:4-6.5 Airborne emissions
(a) (No change.) ..
(b) The emission of visible steam (having an equIvalent capacIty

of 60 percent or higher) from all stacks, chimneys, processes, and
devices shall not exceed the limitations set forth in Table III.

Table III (No change.)
(c) The emission of *[particular]* *particulate* matter from a."

stacks, vents, chimneys, flues and openings of all sources of aIr
pollution on a lot shall not exceed the limitations set forth in Table
IV or the New Jersey State Standards, whichever is more restrictive.

Table IV (No change.)
(d) In a planned unit development or specially planned area, the

emission limit shalI apply to the development as a whole, based on
the total area of land and water in the development.

(e) If any toxic matter is emitted which is listed by the American
Conference of Governmental Hygienists or any other lists published
by the State of New Jersey or U.S. Government, the applicant shall
satisfy the Office of the Chief Engineer that the quantity and .type
of emission of this matter will be safe to the general populatIOn.

(f) No odor shalI be emitted that is detectable by the human
olfactory sense at or beyond an adjacent lot line.

19:4-6.7 Performance standards; hazardous materials, liquids and
chemicals

(a) In alI zones and specially planned areas, any activity involving
the manufacture, utilization, or storage of explosive, flammable,
highly combustible, highly toxic, corrosive, or unstable materials
shall be conducted in accordance with the regulations of the New
Jersey Uniform Construction Code, N.J.A.C. 5:23*[-1.1 et seq.]*; the
New Jersey Uniform Fire Code, N.J.A.C. 5:18*[-1.1 et seq.]* and
the New Jersey Right-to-Know Law, N.J.S.A. 47:IA-1 et seq.

(b) (No change.)
(c) Category A standards:
I. All uses that are classified as high hazard under the New Jersey

Uniform Construction Code shall not be permitted.
(d) Category B standards *are as follows*:

t. The storage and/or utilization (but not manufacture) of ma
terials and products which decompose by detonation may be allowed
in quantities of five pounds or less only as a. special exception. ~he

storage, utilization and manufacture of matenals and products ",:,hlch
decompose by detonation in excess of five pounds is not permItted.

2. The storage, utilization and manufacture of hazardous ma
terials, liquids and chemicals (other than materials or products which
decompose by detonation) shall be permitted as an accessory to the
principal use provided the area devoted to such accessory use does
not occupy more than 10 percent of the building floor area..

3. The storage, utilization or manufacture of hazardous matenals,
liquids and chemicals (other than materials or products which decom
pose by detonation) may be allowed as a principal use only as a
special exception.

(e) Category C standards *are as follows*:
I. The storage and/or utilization (but not manufacture) of ma

terials and products which decompose by detonation may be allowed
in quantities of five pounds or less only as a special exception. ~he
storage, utilization and manufacture of matenals an~ products ",:,hlch
decompose by detonation in excess of five pounds IS not permlt.ted.

2. The storage, utilization or manufacture of hazardous matenals,
liquids and chemicals (other than materials or products which dec.o~

pose by detonation) shall be permitted as an accessory to the pnncI
pal use provided the area devoted to such accessory use does not
occupy more than 10 percent of the lot area. Said materials or
products may be stored outdoors provided such storage is set back
at least 50 feet from all lot lines and is properly screened.

3. The storage, utilization or manufacture of hazardous materials,
liquids and chemicals (other than materials or products which decom
pose by detonation) may be alIowed as a principal use only as a
special exception. Said materials or products may be stored o~tdoors

provided such storage is set back at least 50 feet from a lot hne and
is properly screened. .,

(f) Whenever any facility or part thereof, includmg storage dike,
which stores utilizes or manufactures hazardous materials, liquids
and chemicals is within 300 feet from another zone, the more rest ric-
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tive of the environmental performance standards for the two districts
shall apply.

19:4-6.8 Definitions regarding hazardous materials
All definitions regarding hazardous materials, liquids, and

chemicals shall be in accordance with nationally recognized codes
and standards.

19:4-6.9 Performance standards; glare
(a)-(d) (No change.)

19:4-6. I I Performance standards: radioactive materials
(a) (No change.)
(b) Performance standard category A: The manufacture, storage,

or utilization of unsealed radioactive materials shall be limited to one
million (10') times the quantities listed in Table IX.

(c) Performance standard category B: The manufacture, storage,
or utilization of unsealed radioactive materials shall be limited to ten
million (10') times the quantities listed in Table IX.

(d) Performance standard category C: The manufacture, storage,
or utilization of unsealed radioactive materials shall not be limited
as to quantity except as regulated in the New Jersey Radiation
Protection Code.

19:4-6.14 Performance standards; water
(a) It is the objective of these water standards that the waters of

the Hackensack Meadowlands District be suitable for secondary
contact recreation but not primary contact recreation, the mainten
ance and propagation of fish populations, the migration of
anadromous fish, the maintenance of wildlife, and other reasonable
uses in conformance with N.J.A.C. 7:9-7.19 et seq.

(b) Permanent sewage facilities: All uses established or changed,
or any structure which is constructed, moved, remodeled, or re
constructed in the Hackensack Meadowlands District after the effec
tive date of this resolution shall discharge liquid waste into *[the]*
*a* central sewerage system as developed. No liquid wastes may be
discharged into the Hackensack River or its tributaries *[as]* *after*
sewer interceptors become available. Discharges from *[the]* *a*
central sewerage system into the Hackensack River shall comply with
the standards of this subsection. No discharge from *[the]* *a*
public sewerage system shall be made into any tribu~ary of the
Hackensack River. All discharges into *[the]* *a* publIc sewerage
system shall meet the following values as a minimum:

t. A five-day B.O.D. not to exceed 250 mg/I *[by weight,]* during
any period of discharge;

2. Suspended solids shall not exceed 270 mg/I;
3. Chemical oxygen demand shall not exceed 500 mg/I;
4. Fats, oils, and grease shall not exceed 100 mg/I;
5. Temperature of discharge shall not exceed 100°F;
6. pH shall not be less than 6.0 or greater than 9.0;
7. Phenols shall not exceed 1.0 mg/1. Sulphites shall not exceed

1.5 mg/l;
8. No discharge shall have a chlorine demand exceeding 20 mg/I;
9. Radioactive compounds shall not be permitted in a public sew

erage system;
10. The discharge of the following toxic compounds shall not

exceed: cyanides 1.0 mg/I, cadmium .02 mg/I, lead *[.05]* *.S* mg/I,
mercury .05 mg/I, and chromium .50 mg/1.

i. Compliance with these values shall be determined by a daily
composite sample, in accordance with "Standard Methods for Exam
ination of Water and Wastewater", latest revision.

ii. Discharges of industrial wastewaters into a public sewerage
system shall be analyzed for a 28 day B.O.D. A graph of dissolved
oxygen versus time in days shall be used to display the 28. day B.~.D.

Based on data from this analysis, the Office of the ChIef Engmeer
may require additional chemical and physical analyses.

iii. Exclusions: Nothing contained in this subsection shall prevent
discharges into a public sewerage system where the quality of the
effluent is at variance with the standards contained herein provided,
however, that:

(1) The amount and quantity of the wastewater discharged com
plies with the standards established by the United States En-
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vironmental Protection Agency, 40 FR Part 128, and 40 FR Part 133,
or their latest revision; and

(2) The sewerage authority treating such effluent has agreed, in
writing, to accept such effluent. The applicant can also demonstrate
to the Chief Engineer that the quantity and quality of the pollutants
discharged will not cause the sewerage authority to violate its pol
lution limitations pursuant to their NJPDES Permit.

(3) In the absence of a limitation for a particular pollutant, the
applicant shall demonstrate to the Office of the Chief Engineer that
the treatment plant is able to reduce the pollutant to a level which
will not interfere with the use of the waters of the Hackensack
Meadowlands District for secondary contact recreation, the propa
gation, maintenance and migration of fish and wildlife and other
reasona ble uses.

(c) Temporary wastewater facilities: Prior to the availability of
public sewerage facilities, uses established or changed, or any struc
ture which is constructed, moved or remodeled, or reconstructed in
the Meadowlands District after *[the effective date of this resol
ution]* *June 20, 1988* can be utilized only with the following
temporary sewerage facilities:

I. Temporary wastewater facilities may discharge directly into the
Hackensack River or its tributaries under the following conditions:

i. The discharge conforms with the standards of this subsection;
ii. The discharge will not impair and/or interfere with the func

tioning of the river, its tributaries, or the marsh-estuarine ecosystem
of the Hackensack Meadowlands District; and

iii. Application is made pursuant to (e) below.
2. Temporary wastewater facilities which hold or contain waste

water and do not discharge directly into the Hackensack River or
its tributaries may be permitted upon a showing of the following
requirements:

i. The wastewater facility has a volumetric capacity of less than
five daily volumes of wastewater:

ii. The wastewater facility is constructed of materials which are
impervious, watertight, and non-corrosive: and

iii. Copies of a contract indicating the terms, conditions, and firm
or entity engaged to maintain the wastewater facility are provided.

3. Septic tanks shall not be permitted *[for use as a temporary
wastewater facility unless it can be demonstrated to the Office of the
Chief Engineer that such facilities comply with the standards set forth
in this subsection]*.

(d) Prior to the availability of public sewerage system facilities,
uses established or changed, or any structure which is constructed,
moved, remodeled, or reconstructed in the Meadowlands District
after the effective date of this resolution may discharge into the
Hackensack River or its tributaries only under the following con
ditions:

I. The discharge conforms with the standards of this subsection;
2. The discharge will not impair and/or interfere with the function

ing of the Hackensack River or its tributaries;
3. Application is made pursuant to (e) below.
(e) The Office of the Chief Engineer may upon application and

in connection with an application for a Zoning Certificate pursuant
to N.J .A.C. 19:4-4.134 issue a permit for construction and operation
of a temporary sewerage facility. The application shall contain:

I. A written statement by the governing body or appropriate pub
lic agency of the municipality within which the premises are located
that a connection to a public sewerage system cannot be made avail
able to the applicant prior to the issuance of a certificate of occupan
cy, as provided in N.J.A.C. 19:4-4.139;

2. A written statement by the applicant of their willingness and
ability to make connection with a public sewerage system when it
is made available;

3. Data sufficient to show that any temporary sewerage facilities
to be constructed will be able to treat the discharge so that it will
conform with the standards of this subsection*[.]* *;and*

4. (No change.)
(f) Each permit shall be valid for a period of six months and may

be renewed upon application for additional periods of time, each
period of time not to exceed six months.

(g) If an applicant has installed a temporary sewerage facility
pursuant to a validly issued permit, the Chief Engineer shall issue,
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upon compliance with the requirements established herein, a
certificate of occupancy pursuant to the provisions of NJ.A.C.
19:4-4.139 said permit to be valid and remain in effect so long as
the applicant has a valid permit to construct and operate a temporary
sewerage facility. Upon the applicant's demonstration to the satisfac
tion of the Chief Engineer that a permanent connection *[with]* *to*
a public sewerage system has been made, the Office of the Chief
Engineer shall consider an application to issue a permanent certificate
of occupancy.

(h) The flow from any pipe, conduit, or any other source discharg
ing into the river or its tributaries shall meet the following values:

1.-15. (No change.)

19:4-6.16 Wetlands buffer strip; water quality
(a) Where any development borders the Hackensack River or any

of its tributaries, there shall be a 50 foot wide strip of wetland to
insure proper drainage and edge effect at such border. Buffer strips
along the Hackensack River and/or one of its tributaries should serve
a biological function by contributing ecologically to the river and/or
its tributaries and wetlands.

(b) Buffer strips in (a) above are to be measured from the mean
high water line. Required buffer strips from manmade watercourses
or channels shall be determined by the Office of the Chief Engineer
based upon ecological and engineering considerations.

19:4-6.18 Design of structures: provision and design of other
improvements, including parking and loading facilities,
landscaping, lighting, fencing and signs

(a) The design of buildings, including roofs, should maximize
aesthetic values. The most farsighted and imaginative architecture
concepts for building design should be used. The following principles
of design should be considered in judging whether any building is
in compliance with this section: balance; proportion of mass and
detail; harmony-facade elements must be in harmony with each
other (the achievement of such relationships may include the
enclosure of space in conjunction with other buildings and the crea
tion of focal points with respect to avenues of approach, terrain
features, or other buildings) and structures shall not create dis
harmony with other structures and with their other surroundings;
scale of structures to the surroundings; and the relation and use of
voids and solids, lines, shapes shadow and light, colors, and building
materials. The Chief Engineer may also require additional fire and
life safety design standards as appropriate.

(b)-(d) (No change.)
(e) Parking design standards include:
I. Off-street parking spaces, dimensions, aisle widths, driveways

and any dimensions for various parking configurations shall be as
indicated in the HMDC Guidelines. All parking stalls shall bea
minimum of 81,1, feet in width and 18 feet in depth, and two feet in
any stall length may be provided as a landscaped overhang area,
provided full depth concrete curbing is installed.

2. Each required off-street parking space shall open directly upon
an aisle or driveway of such width and design as to provide safe and
efficient means of vehicular access to such parking space in ac
cordance with HMDC Guidelines. Parking spaces which back-out
directly into the street are prohibited except for one and two-family
dwellings.

3. The number and dimensions of parking spaces for the handi
capped shall meet the requirements set forth in the State Department
of Community Affairs, Barrier Free Subcode, N.J.A.C. 5:23-7*[.1 et
seq]*. The property owner shall notify the respective municipality of
the location of handicapped parking spaces provided on site.

4. Entrances and exits shall be well defined and clearly marked
with appropriate directional arrows and/or signs. All parking stalls
shall be marked with two inch wide lines (minimum).

5. Entrances and exits shall be located in a safe and convenient
pattern with minimal impact on traffic movement on adjacent streets.
They shall not be located within the required line-of-sight triangle
of an intersection as defined in the HMDC subdivision regulations
or less than 50 feet from the projected intersecting curb lines, except
in the Low Density Residential Zone.

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988 (CITE 20 N.J.R. 1475)

You're viewing an archived copy from the New Jersey State Library.



OTHER AGENCIES ADOPTIONS

one-half parking spaces for each 20 linear feet in attendant operated
establishments;

15. Theatres and auditoriums: at least one parking space for each
four seats, but not more than one parking space for each two seats;

16. Secondary schools, public or private: at least one and one-half
but not more than two and one-half parking spaces for each three
faculty members and at least 0.75 but not more than 1.25 for each
eight students, based upon the maximum number of students attend
ing classes on the premises at anyone time in any 24-hour period;

17. Primary and intermediate schools, nursery schools, and group
day care centers, public or private: at least one but not more than
1.5 parking spaces for each three faculty members and other full
time employees;

18. Hospitals: at least one parking space for each two hospital
beds, plus one parking space for each two employees (other than
doctors), plus one parking space for each doctor assigned to the staff
provided that the maximum shall not exceed three parking spaces
per bed;

19. Nursing and convalescent homes: one parking space for each
three patients, based on the designed maximum capacity, plus one
parking space for each two employees or staff members but the
maximum is not to exceed one parking space for each two patients;

20. Churches and temples: at least one parking space for each eight
seats in the main place of worship, but not to exceed one parking
space for each five seats;

21. Private clubs and lodges: at least one parking space for each
four persons, based on the maximum number that can be accommo
dated at the same time in accordance with designed capacity but not
to exceed one parking space for each two and one-half persons;

22. Public swimming pools and private swim clubs: one parking
space for each 38 square feet of water area, or 15 spaces per acre
of site area, whichever is greater;

23. Gymnasiums and other places of assembly: at least one park
ing space for each three persons, but not to exceed one parking space
for each two persons, based upon the designed maximum capacity;

24. Parking spaces for other permitted uses, special uses, or special
labor intensive uses, not listed above shall be provided in accordance
with the determination of the Chief Engineer with respect to the
number of spaces that are required to serve employees and/or the
visiting public at each such use;

25. Shared off-street parking facilities for separate uses with dif
ferent peak generator hours may be provided collectively. The total
number of spaces furnished shall not be less than the sum of the
spaces required for those uses during peak generator hours, based
upon a submitted and approved traffic study and provided that all
regulations covering the location of accessory parking spaces in rela
tion to the use served are adhered to. However, land for the sum
of the separate parking requirements for each use must be allocated
in the form of either excess open space or future parking deck. This
arrangement must be recorded in the form of a Deed Restriction;

26. When determinations of the number of off-street parking
spaces required by these regulations result in a requirement of a
fractional space, the fraction of 1/2 or less may be disregarded, and
a fraction in excess of 1/2 shall be counted as one parking space.

(h) Off-street loading standards include the following:
1.-3. (No change.)
4. All open on-site loading shall be improved with a compacted

select gravel base, not less than seven inches thick, surfaced with an
all-weather, dustless material.

5. All off-street loading facilities shall be so located or effectively
screened so as not to be visible from any point in any specially
planned area, planned unit development, public right-of-way or resi
dential use or zone and shall be otherwise screened to insure privacy
or protect property values.

6. (No change.)
7. Any ligh ting used to illuminate off-street loading areas shall be

directed away from residential properties in such a way as not to
interfere with the residential use.

8. On-site loading facilities shall comply with such other design
standards as may be established from time to time by the Develop
ment Board. On-site loading facilities may be open to the sky or
enclosed in a building.
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6. No motor vehicle repair work or service of any kind shall be
permitted in connection with any non-residential off-street auto
mobile parking facilities.

7. The Office of the Chief Engineer may require that certain areas
be maintained for fire fighting or other emergency purposes, and
those areas shall be appropriately designated.

8. Adequate pedestrian circulation shall be provided between
parking areas and the buildings that they are designed to serve. Such
circulation shall include raised sidewalks on center islands, desig
nated and striped areas, and similar methods to separate pedestrian
from vehicular traffic.

9. Parking areas, loading areas and driveways, except for one and
two-family detached residences shall be curbed with full depth con
crete or granite block and paved or otherwise improved with an all
weather, dustless material in accordance with HMDC Guidelines.

10. All parking areas shall be drained so as to direct surface water
runoff to a stormwater drainage system for eventual subsurface or
stream disposal. All drainage and grading plans shall be approved
by the Office of the Chief Engineer.

(f) (Reserved)
(g) Off-street parking spaces accessory to the uses hereinafter des

ignated shall be provided as follows:
I. Hotels and motels: At least one parking space but not more

than 1.25 for each rental unit, plus such spaces as are required for
restaurants, assembly rooms and affiliated facilities;

2. (No change.)
3. Multiple-family dwellings: at least two parking spaces for each

dwelling unit;
4. (No change.)
5. (Reserved)
6. (No change.)
7. Automobile service stations: at least two parking spaces but not

more than three parking spaces for each service bay, plus one for
each employee, but not less than five parking spaces;

8. Medical and dental clinics: at least two parking spaces for each
examination or treatment room, plus one for each doctor and em
ployee of the building, but not to exceed one parking space per 200
square feet;

9. Office, professional and public administration or service build
ings: at least two and one-half parking spaces for each 1,000 square
feet of floor area, but no more than three and one-half parking spaces
for each 1,000 square feet of floor area;

10. Cartage, express, parcel delivery and freight terminal establish
ments: at least one parking space but no more than one and one
half for each two employees as related to the working period when
the maximum number of persons are employed on the premises, and
one parking space for each vehicle maintained on the premises;

II. Establishments handling the sale and consumption on the
premises of food, beverages, and refreshments: at least 0.33, but not
more than 0.75 parking space for each person based upon the maxi
mum number of persons that can be accommodated at the same time
in accordance with the designed capacity, provided that drive-in
restaurants shall have a minimum of 10 parking spaces;

12. Establishments utilizing open sales lots, such as motor vehicle
sales lots: at least one parking space for each 400 square feet of
enclosed floor area and at least one parking space for each 3,000
square feet of open lot area devoted to the sale and display of
merchandise, provided that the maximum shall not exceed that re
quired by these regulations for such use by more than 25 percent;

13. Manufacturing, production, processing, assembly, disas
sembly, cleaning, servicing, testing, or repairing of goods, materials
or products: at least one parking space for each two employees as
related to the working period when the maximum number of persons
are employed on the premises, or at least one parking space for every
1,000 square feet, whichever is greater. Warehouses, storage and
wholesale establishments, one parking space for every 1,500 square
feet, provided that the maximum shall not exceed that required by
these regulations for such use by more than 10 per cent;

14. Automobile laundries: at least three but not more than four
and one-half parking spaces for each stall in a self-service establish
ment, and at least two and one-half but not more than three and
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(I) For each additional 200,000 square feet of gross floor area, or
any fraction thereof over 100,000 square feet of gross floor area, one
additional loading berth shall be provided. Each such additional
loading berth shall be at least 10 feet in width by 60 feet in length.

iv. (Reserved)
v. For all uses in the research park, research distribution park,

light industrial and distribution A and B, heavy industrial, and (ex
cept for hotels and motels) airport facilities zones and for all indus
trial uses in planned unit developments, loading facilities shall be
provided in accordance with the following table:

9. No major truck repair work or service of any kind shall be
permitted in conjunction with anyon-site loading facilities except in
the heavy Industrial zone.

(i) On-site loading berth requirements include:
1. (N 0 change.)
2. On the same lot with every building, or part thereof. erected

hereafter in any zone or in close proximity to any use erected in a
specially planned area for which loading spaces are required, there
shall be provided adequate space for motor vehicles to load and
unload in order to avoid interference with the public streets or alleys.
Such space shall include the following minimum loading spaces;

i.-ii. (No change.)
iii. For all other uses in the planned park and recreation I, water

front recreation, commercial park, highway commercial, and service
highway commercial zones, for all nonresidential and nonindustrial
uses in all planned unit developments, loading facilities shall be
provided in accordance with the following table:

*(1)* For each additional 100,000 square feet of gross floor area,
or any fraction thereof over 100,000 square feet of gross floor area,
one additional loading berth shall be provided. Each such additional
berth shall be at least 10 feet in width by 60 feet in length.

3. (No change.)
(j) No sign, unless exempt under (j)3 below, shall hereafter be

constructed, erected, moved, remodeled, or expanded until a zoning
certificate for such sign, indicating compliance with these regulations,
has been obtained, or unless it is part of an approved implementation
plan. No zoning certificate for any sign shall be issued unless the
sign complies with the following:

I. Sign definitions (sign functions):
i. Advertising sign means a sign which directs attention to a busi

ness, commodity, service or entertainment conducted, sold, or offered
at a location other than the premises on which the sign is located
or to which it is affixed.

ii. Bulletin board means a sign that indicates the name of an
institution or organization on whose premises it is located and which
contains the name of the institution or organization, the name or
names of persons connected with it, and announcements of persons,
events or activities occurring at the institution, or other greeting or
similar message.

iii. Business sign means a sign which directs attention to a business
or profession conducted, or to a commodity or service sold, offered
or manufactured, or an entertainment offered, on the premises where
the sign is located or to which it is affixed.

Gross Floor Area of
Establishments in

Thousands of Square Feet

1-10
10-25
25-40
40-100

Gross Floor Area of
Establishments in

Thousands of Square Feet

1-10
10-40
40-100

Required Number and
Size of Loading Berths

1-(10' x 25')
2-( 10' x 25' each)
2-( 10' x 60' each)
3-( 10' x 60' each)

Required Number and
Size of Loading Berths

1-(10' x 25')
1-(10' x 60')
2-( 10' x 60' each).

iv. Construction sign means a temporary sign indicating the names
of architects, engineers, landscape architects, contractors, and similar
*[artisansJ* *professionals* involved in the design and construction
of a structure or project erected only during the construction period
and only on the premises on which the construction is taking place.

v. Identification sign means a sign giving the name and/or address
of a building, business, development or establishment. Such signs
may be wholly or partly devoted to a readily recognized symbol.

vi. Nameplate means a sign giving the name and/or address of
the owner or occupant of a building or premises on which it is
located, and, where applicable, a professional status.

vii. Real estate sign means a sign pertaining to the sale or lease
of the lot or tract of land on which the sign is located, or to the
sale or lease of one or more structures or a portion thereof located
thereon.

2. Structural sign types:
i. Awning: Any sign mounted or painted on or attached to an

awning, canopy,
or marquee that is otherwise permitted by these regulations. No such
sign shall project above, below or beyond the physical dimensions
of the awning, canopy or marquee.

ii. Ground: Any sign placed upon or supported by the ground
independent of the principal or accessory building or structure on
the property.

iii. Pole: Any sign that is mounted on a free-standing pole, the
bottom edge of which sign is six feet or more above ground level.

iv. Projecting: Any sign that is wholly or partly dependent upon
a building for support and which projects more than 12 inches from
such building.

v. Wall and Window: Any sign fastened to a wall or structure in
such a manner that the wall becomes merely the support*ing* struc
ture or forms the background surface, and which does not project
more than 12 inches from such building.

vi. Roof: Any sign that is fastened to or painted on the roof of
a building or structure.

3. Exemptions:
i. The following signs shall be exempt from the requirements of

this subsection:
(I) Flags or emblems of a government or of a political, civic,

philanthropic, education or religious organization, displayed on pri
vate property, provided no sign exceeds 250 square feet;

(2) Signs of a duly constituted governmental body including traffic
or similar regulatory devices, legal notices, warnings at railroad cross
ings and other instructional or regulatory signs having to do with
health, hazards, parking, swimming, dumping and so forth;

(3) Memorial signs and tablets displayed on private property;
(4) Address numerals and other signs required to be maintained

by law or governmental order, rule or regulation, provided that the
content and size of the sign do not exceed the requirements of such
law, order, rule or regulations;

(5) Signs not exceeding five square feet in area displayed on private
property for the convenience of the public, including signs to identify
entrance and exit drives, parking area, one-way drives, rest rooms,
freight entrances and the like.

ii. The following signs are exempt from the zoning certificate re
quirement of *[(j)1 above]* *this subsection*, but shall comply with
all other requirements of this subsection:

(I) Nameplate signs not exceeding two square feet in gross surface
area accessory to a multiple-family dwelling;

(2) Identification signs not exceeding 20 square feet in gross sur
face area accessory to a multiple-family dwelling;

(3) Bulletin board signs not exceeding 20 square feet in gross
surface area accessory to a church, school or public or non-profit
organization;

(4) Temporary banner sales signs not exceeding 20 square feet shall
be permilled for a period not to exceed seven days;

(5) Real Estate signs not exceeding 20 square feet and displayed
no longer than 30 days within a 60 day period.

4. General standards:
i. The area of a wall sign, which consists of letters mounted on

a wall, shall be deemed to be the area of the smallest rectangular
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figure which can encompass all of the letters, and their supporting
elements, if any. For other signs, the sign area shall be the area of
the background structure which supports the message. These areas
shall not include any structural elements lying outside the limits of
such signs and which do not form an integral part of the display,
but shall include logos, symbols, etc. as part of the sign. The gross
area of a multi-faced sign displaying the same message on all faces
shall be the total area of all faces of the sign. These signs shall be
considered to be one sign and their total area shall not exceed the
maximum permitted sign area as per applicable zone regulations.

ii. (No change.)
iii. Signs shall be shaded wherever it is deemed necessary by the

HMDC to avoid casting bright light upon property located in any
residence or residential district or upon any public right-of-way or
park. Any illuminated sign located on a lot adjacent to or across a
right-of-way from any residence or residential zone or specially
planned area, which sign is visible from such residence or residential
zone or specially planned area, shall not be illuminated between the
hours of 11:00 P.M. and 7:00 A.M.

iv. (No change.)
v. (Reserved)
vi. (No change.)
vii. No signs shall be permitted on trees, bridges, radio towers,

and similar structures or elements.
viii. Window signs designed to be read from the exterior of a

building shall be included as part of the maximum sign area.
ix. All signs shall be kept in good repair which shall include

replacement or repair of broken structural elements, casings, or faces,
maintenance of legibility and all lighting elements. Whenever the
Office of the Chief Engineer shall determine that a sign has become
structurally unsafe or endangers the safety of the building or public,
the Office of the Chief Engineer shall order such sign to be made
safe or removed. Such order shall be complied with within 10 days
of the receipt thereof by the owner of the building or premises on
which such unsafe sign is affixed or erected. If the sign is not made
safe or removed within the requisite 10 days, the Office of the Chief
Engineer, in order to protect the public safety, may enter upon the
property and take the required actions. The cost of this safety action
shall be assessed against the property maintained and shall become
a lien on said property. The Office of the Chief Engineer at the time
of entering upon the property for the purpose of correcting safety
violations, shall file notice of such lien in the Office of the appropriate
County Clerk upon the property affected by such lien. The owner
of the premises upon which a sign is located shall be responsible for
keeping the area surrounding signs neat, clean, and landscaped.

x. Building facade shall be the total area measured from side to
side and from the ground level to the top of the roof, excluding
parapets, of flat roof structures and top of the highest occupied story
on peak roof structures.
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5. Specially planned areas, multi-tenanted structures, or multi
structure developments shall be governed by the following sign regu
lations:

i. A sign plan shall be submitted for each development to the
Office of the Chief Engineer. Such sign plan shall include details on:

(I) Lettering style;
(2) Lighting;
(3) Color;
(4) Construction and materials;
(5) Heights of signs;
(6) Heights above grade or below roof line;
(7) Loca tions; and
(8) Light poles.
ii. The sign plan shall be based on an integrated design theme to

include all of the elements *in (j)5i*(I) through (8) above. All of the
above elements shall be designed to be harmonious and consistent
with each other, the architecture and materials of principal structures,
and the landscape plan.

iii. Maximum area of any sign is five percent of the building's front
facade. The Office of the Chief Engineer may permit additional signs
and a total sign area of up to 10 percent of the building(s) front
facade, if in its opinion, such additional area shall assist in developing
a harmonious and integrated sign plan in accordance with the goals
and objectives of this section. For the purpose of these calculations,
no building shall have more than one front facade.

iv. Maximum height of sign shall be the wall-height of structure.
Roof, pole, and ground signs may be a maximum of 30 feet above
ground level.

v. Minimum setback of sign shall be 15 feet.
6. Gasoline service stations shall be permitted to display only the

following signs:
i. One temporary sign, located inside the property line, specifically

advertising special or seasonal servicing of motor vehicles, provided
such sign does not exceed 10 square feet in size.

ii. One ground or pole sign advertising the name of the station
or garage and/or the principal products sold, including any special
company or brand name, insignia or emblem, provided that the
actual sign area does not exceed 60 square feet in size, 120 square
feet if double sided, and further provided that such sign shall be more
than 10 feet but less than 25 feet above ground level and is no closer
than 10 feet to any property line. A reader board with a 36 square
foot maximum area, indicating fuel name, price, etc., may also be
installed on the pole signs.

iii. A gasoline service station may have either canopy or wall signs,
but not both, in accordance with the following:

(I) Canopy signs may be on all faces of the canopy, provided they
are not larger than 20 inches in height, and total sign area does not
exceed 1/3 of the total canopy face area. Maximum canopy face
depth is 30 inches.

(2) Wall signs shall be no larger than five percent of the total front
yard building facade.
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7. All other signs shall be regulated in accordance with Table I:

TABLE I-SIG:'II REGt:LATlO:'llS

OTHER AGENCIES

He, L1&D SU, PR, fR,
MP RP, IA&B) PPR, BBC, TC,

lO:"E: P&R LOR WR RDP SHC HI,AF,Pt: CP

II Advertising,a) :'i :'1'0 :'io :'io X X S
21 Bulletin Bd. 0 20 sq.ft. X X X X E
31 Business :'I' :'1'0 X X X X C
4) Construction E 60 sq.ft. X X X X T
51 Identification 20 sq.fl. X X X X I
6) :'I:ameplate P 2 sq.ft. X X X X 0
7) Real Estate E 6 sq.ft./d.u. X X X X "i

R 60 sq.ft. max.
Structural Type :\1 5
I) Awning I "io X X X X
21 Ground T X X X X X R
3) Pole T X X X X X E
41 Projecting E :'io :'io :'io X X G
5) Wall & Window D X X X X X l:
61 Roof "io :'io X X X L
Maximum Height 15' wall-height wall-height wall-height wall-height A

of structure; of structure; of structure; of structure; T
ground/ pole roof/pole/ roof/pole/ roof/pole/ I
15' ground-30' ground-30' ground-30' 0

above ground above ground above ground :'II
level level level S

Setback 15' 15' 15' 15' 15'
Illumination :'I'one, except A

bulletin boards Yes Yes Yes Yes P
may be indirect- P
Iy illuminated L

Maximum Area of 5% of front 5% of front 5% of front 5% of front y
Any Single See Functional yard building yard building yard building yard building
Sign'bllClld) Types Above facade. 100 facade. 200 facade. 300 facade. 300

sq.ft. max. sq.ft. max. sq.fl. max. sq.ft. max.
for any single for any single for any single for any single
sign. sign. sign. sign.

Signs/Front Yd'C) 2 2 2 2

(a) Max. of I advertising sign per 101. Section 5 is not applicable to adlertising signs.
(bl For vacant land, one (1) sq.fl. of sign area shall be permitted for each linear foot of street frontage.
(c) For mixed use, multi-tenanted structures, or multi-structure delelopment, see Section 5 for controlling regulations.
(dl For the purpose of this calculation, no building shall hale more than one front facade.
:'I'ote: For gasoline service stations, see Section 6 for controlling regulations.
X = Permitted

(k) Landscaping:
J. All landscape plans shall be prepared in accordance with the

Commission adopted landscape design guidelines.
2. Only open space areas which have a minimum dimension of

three feet in any direction and a minimum of a 50 square foot area
shall be considered to fulfill open space requirements. Safety islands
within parking lots must have a minimum dimension of five feet in
any direction in order to fulfill open space requirements.

3. Screening:
i. All off-street parking areas containing six or more parking

spaces shall be effectively screened from pubJic or private right of
ways by a decorative fence or wall, landscaped berm, or a densely
planted evergreen material sufficient to reduce headlight glare. De
ciduous shrubs may be utilized for screening in conjunction with
earth berming, minimum height 2'/2 feet integrated into the existing
land form.

ii. All parking areas shall be screened from adjacent residential
open space and dwelling areas by a solid and continuous fence, wall,
landscaped berm or evergreen plant material not less than six feet
in height. Plant material selected must be capable of maturing to a
minimum six foot height.

iii. All off-street loading areas shall be located or effectively
screened with evergreen plant material capable of maturing to a
height sufficient to screen such areas, and vehicles within the areas,
from adjacent properties and public right of ways.

iv. All outdoor storage or work areas, other than an automobile
service station, shall be enclosed by a solid and continuous decorative
fence, wall or evergreen plant material sufficient to screen such activi
ty from adjacent properties and public right of ways.

v. All utility improvements, such as transformer compounds, ex
ternal heating and cooling equipment, and refuse areas, etc. shall be
sufficiently screened from adjacent properties and public right of
ways.

4. Concrete or granite block safety islands, with a minimum
dimension of five feet-, * shall be provided between the ends of a
parking bay and any driveway, aisle or other areas as deemed necess
ary by the Office of the Chief Engineer and appropriately landscaped
with shade trees.

5. All parking areas shall be arranged and designed so as to pre
vent damage to adjacent fences, walls, plantings and lighting stan
dards.

6. Shade trees:
i. A minimum of one major shade tree shall be provided per 10

parking stalls or one shade tree per 3,000 square feet of parking area,
whichever is greater, and shall be distributed evenly throughout the
parking area.

ii. Adjacent parking areas on separate properties with 10 or more
parking spaces shall be delineated by a shade tree lined landscape
strip. A five foot landscape strip is to be provided by each property
owner where such parking lots are adjacent to one another.

NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988 (CITE 20 N,J.R. 1479)

You're viewing an archived copy from the New Jersey State Library.



OTHER AGENCIES

7. Plant standards:
i. All plants shall conform to the standards as set forth in Ameri

c.an Standard for Nursing Stock, published by the American Associa
tIOn of Nurserymen, Washington, D.C., and the hardiness zones
developed by the United States Department of Agriculture.

ii. All shade trees shall not be less than 2lfl to 3 inches caliper,
12 to 14 feet in height at the time of planting.

iii. All evergreen trees shall not be less than five feet in height at
the time of planting.

iv. All minor deciduous trees shall not be less than six feet in height
at the time of planting.

v. All evergreen shrubs used for screening shall not be less than
two feet in height at the time of planting.
. 8. *[Under special circumstances, landscaping shall be provided
In accordance with the determination of the Office of the Chief
Engineer.]* *The dimensions, sizes and heights are to be considered
approximations. Under certain circumstances, the requirements listed
above may be waived by the Office of the Chief Engineer.

9. All landscaping shall be completed before Occupancy Certifica
tion is issued by the Office of the Chief Engineer. Delay in performance
may be permitted by the posting of sufficient security in a form accep
table to the Office of the Chief Engineer to insure completion of this
requirement.*

(I) Lighting:
I. Illumination levels shall be as follows:
i. All off-street parking areas containing six or more parking

spaces shall be adequately and properly lighted as follows:
(I) An evenly distributed, average illumination level between one

and two footcandles shall be maintained throughout the *[entire]*
*parking* lot*s*.

(2) *[A minimum of one lighting fixture, plus one for every 30
stalls, shall be installed throughout the lot.]* *An evenly distributed
average illumination level between four and five footcandles shall be
maintained at loading, unloading and material handling areas.*

(3) An evenly distributed, average illumination level between two
an.d three footcandles shall be maintained at driveway entrances and
eXits.

ii. An evenly distributed, average illumination level between 0.5
and I footcandle shall be maintained in pedestrian *walkway* areas.

iii. An evenly distributed, average illumination level of not more
than. 20 footcandles shall be maintained at gas station pump and
service areas.

*iv. A minimum of one lighting fixture, plus one for every 30 stalls,
shall be installed throughout the parking lot.*

2. Sources shall be located as follows:
i. All light sources shall be arranged so as to reflect illumination

le~els gre~ter than one footcandle away from adjacent properties.
II. All lIght sources shall be shielded *or positioned* so as *[not

to be]* *to prevent glare from being* a hazard or nuisance *[to]* *,
or negatively impacting site users,* adjacent properties or the traveling
public.

~. *Site Iighting* poles shall meet the following requirements:
. I. Poles shall be rustproof metal, cast iron, fiberglass, *[or]* fin
Ished wood *[and utilize underground wiring]*, *or similar decorative
material*.

ii. Poles in pedestrian *walkway* areas shall not be greater than
15 feet.

*[( 1)]**iii.* Poles in all other areas*, except as deemed warranted
due to technical reasons by the Office of the Chief Engineer,* shall
not be greater than 25 feet in height. *Even in these areas, no poles
shall be greater than 40 feet. *

*4. All site lighting poles shall utilize underground wiring unless the
Office of the Chief Engineer determines that a pole height greater than
25 feet is warranted due to technical reasons.*

(m~ Fen~es or walls in excess of 18 inches in height shall be
permItted In accordance with the following standards:

I. Fences or walls are not permitted in required front yards except
that in the low density residential zone fences or walls with a maxi
mu~ h.eight of four feet are permitted provided that they are not
chaIn lInk fences. In all other zones, fences or walls are permitted
to be erected at the front building line of a principal structure extend-
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ing to the side or rear lot lines provided that they do not exceed a
maximum height of eight feet including barbed wire, etc.

2. Fences and walls are permitted in side and rear yards provided
they do not exceed a height of six feet in residential zones and eight
feet in all other zones.

3. No fence, wall, hedges, or other landscaping shall be con
structed or installed so as to constitute a hazard to traffic or safety.

4. The face or finished side of a fence or wall shall face the adjacent
property.

5. No fence or wall shall be constructed with barbed wire, metal
spikes, or topped with concertina or razor wire, broken bottles or
similar materials, or constructed in such manner as to be dangerous
to animals or humans.

19:4-6.22 Public hearing
(a) Within a reasonable time after the filing of a complete general

plan, a public hearing on such plan shall be held by the Development
Bo~rd. Within a reasonable time after the filing of a complete appli
catl~n for a special exception or variance, a public hearing on such
applIcatIOn shall be held by the Executive Director or his designee,
who shall serve as the hearing officer.

(b) At least. 10 days in advance of a public hearing, the applicant,
up~n Instr.uctlOn. of the Development Board or hearing officer,
whichever IS holdIng the hearing, shall publish notice of hearing in
a newspap~r of general circulation and shall give notice personally,
or by certlfi~d mail, return receipt requested, to the following:

1. For vanances or special exception applications, owners of prop
erty and appropriate officials of constituent municipalities within 200
feet of the subject property as shown on the most recent tax list of
the municipality in which the subject property is situated and any
adjacent municipalities;

~. For specially planned area or planned unit development appli
catIOns, owners of property and appropriate officials or constituent
municipalities within 500 feet of the planned unit development, as
shown on the most recent tax lists of the municipality in which the
subject property is situated, and any adjacent municipalities;

3. Any other person, agency, or organization that has filed a
request to receive notice of hearings, specifying the type of hearing
and project;

4. (No change in text.)
(c)-(d) (No change.)
(e) Reports on the applications for special exceptions, variances

or general plan may be prepared by the Commission staff and filed
with the Office of the Chief Engineer, where they shall be of public
record, not less than one week before the public hearing.

(f) (No change.)
(g) All testimony by witnesses at any hearing shall be given under

oath, and every party of record at a hearing shall have the right to
present evidence and to examine and to cross-examine witnesses on
all .relevan~ issue~, but the Development Board or hearing officer,
whIchever IS holdmg the hearing, may impose reasonable limitations
on .the n~mber of witnesses heard and on the nature and length of
their testimony and cross-examination. The Development Board or
hearing officer, whichever is holding the hearing, may call witnesses.
At least one member of the Commission's staff and more if the
Development Board or hearing officer, whichever is holding the
hearing, deems it necessary, may be required to testify at the hearing
on their respective reports.

(h) A transcript of the hearing shall be caused to be made by the
Development Board or hearing officer, whichever is holding the
hearing, costs of which shall be borne by the applicant, and all
exhibits accepted in evidence shall be properly identified and the
reason for the exclusion clearly noted in the record. The transcript
of the hearings shall be filed with the Office of the Chief Engineer
and shall be of public record.

(i) (No change.)
(j) Notwithstanding the provisions of this section, in cases of vari

ances from the area and bulk regulations of this chapter, the Office
of the Chief Engineer may waive a public hearing but may not waive
n~tific~tion requirements, provided, however, that the applicant sub
mit wntten comments relative to the application to the Office of the
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Chief Engineer prior to such public notifications. Public comment
will be accepted within 10 days of the date of publication.

19:4-6.23 Nonconformities
(a) Nonconforming lots of record: In any zone, notwithstanding

the regulations imposed by any other provision of this chapter, a
building designed for any permitted use may be erected on a lot that
is not less than 25 feet in width and that consists entirely of a tract
of land that:

I. Has less than the prescribed minimum lot area, width or depth:
2.-3. (No change.)
(b) (No change.)
(c) In no case shall any side yard be less than 10 feet, provided,

however, that any side yard for a single or two family dwelling shall
not be less than five feet.

(d) Nonconforming structures: Any structure in a zone which is
devoted to a use which is permitted in the zone in which it is located,
but which is located on a lot which does not comply with the appli
cable Jot size requirements so as not to comply with the applicable
bulk regulations, and any structure in a specially planned area or
planned unit development which has not been made part of an
approved implementation plan, may be continued so long as it re
mains otherwise lawful, subject to the limitations of (e) below.

(e) Limitations include the following:
i. (No change.)
2. Damage or destruction: In the event that any such structure is

substantially damaged or destroyed, by any means, such structure
shall not be restored unless it shall thereafter conform to the regu
lations for the zone in which it is located: or would be consistent
with the approved implementation plan covering the section in which
it is located; provided that, in zones, structures located on a lot that
does not comply with the applicable lot size requirements shall not
in any event be required to provide a side yard that exceeds the yard
requirements in (a) above.

3. (No change.)
(f) Unlawful nonconforming use: No structure or use which was

not lawfully existing at the time of the adoption of these regulations
shall become or be made lawful solely by reason of the adoption of
these regulations and to the extent that, and in any respect that said
unlawful structure or use is in conflict with the requirements of these
regulations, said structure or use remains unlawful hereunder and
shall be discontinued.

(g) Lawful nonconforming uses include:
I. Authority to continue: Any use of part or all of a structure or

any use of land, not involving a structure or only involving a structure
which is accessory to such use of land, lawfully nonconforming under
the zoning regulations applicable just prior to the adoption of these
regulations or lawfully conforming under such zoning regulations
but, in the zones, not conforming with all the applicable requirements
of these regulations (including the environmental performance stan
dards), and, in the specially planned areas or planned unit develop
ments, not made part of an approved implementation plan, may be
continued, if otherwise lawful, subject to the following limitations.

2. Limitations on continued use include:
i. Ordinary repair and maintenance: Normal maintenance and

incidental repair, installation, or relocation of nonbearing walls,
nonbearing partitions, fixtures, wiring or plumbing, may be per
formed on any structure that is devoted in whole or in part to a lawful
nonconforming use; provided, however, that these provisions shall
not be deemed to authorize any violation of *[(3))U(g)*2ii through
vii. Nothing in these regulations shall be deemed to prevent the
strengthening or restoring to a safe condition of a structure in ac
cordance with an order of a public official who is charged with
protecting the public safety and who declares such structure to be
unsafe and orders its restoration to a safe condition (where such
restoration will not be in violation of (g)2v below.

ii. Remodeling: No structure that is devoted in whole or in part
to a nonconforming use shall be remodeled unless the entire structure
and use thereof shall thereafter conform to all regula tions of the zone
in which it is located or be consistent with the implementation plan
covering the section within which it is located.

OTHER AGENCIES

iii. Extension: A nonconforming use shall not be extended, ex
panded, enlarged, or increased in intensity, or otherwise altered so
as to increase the degree of nonconformity.

iv. Enlargement: No structure that is devoted in whole or in part
to a nonconforming use shall be enlarged or added to in any manner
unless such structure and the use thereof shall thereafter conform to
the regulations of the zone in which it is located or be consistent
with the implementation plan covering the section within which it
is located.

v. Damage or destruction: In the event that any structure that is
devoted in whole or in part to a nonconforming use is substantially
damaged or destroyed, by any means, such structure shall not be
restored unless such structure and the use thereof shall thereafter
conform to all regulations of the zone in which it is located or be
consistent with the implementation plan covering the section within
which it is located. When partial damage or destruction occurs, no
repairs or restoration shall be made unless a zoning certificate is
obtained, and restoration is actually begun within one year after the
date of such partial destruction and is diligently pursued to comple
tion.

vi. Moving: No structure that is devoted in whole or in part to
a nonconforming use shall be moved in whole or in part for any
distance whatever, to any other location on the same or any other
lot, unless the entire structure and the use thereof shall thereafter
conform to all regulations of the zone in which it is located after
being so moved or be consistent with the implementation plan cover
ing the section within which it will be located. No nonconforming
use of land shall be moved in whole or in part for any distance
whatever, to any other location on the same or any other lot, unless
such use shall thereafter conform to all regulations of the zone in
which it is located after being so moved or be consistent with the
implementation plan covering the section within which it will be
located.

vii. Change in use: A nonconforming use shall not be changed to
any use other than a use permitted in the zone in which the use is
located or other than one consistent with the implementation plan
under which the section or subsection of the specially planned area
within which it is located was developed. When a nonconforming use
has been changed to any permitted or consistent use, it shall not
thereafter be changed back to a nonconforming use.

viii. Abandonment or discontinuance: When a nonconforming use
of land or a structure is discontinued or abandoned for 12 continuous
months, any subsequent use or occupany of the land or structure shall
comply with all regulations of the zone in which such land or struc
ture is located or be consistent with the implementation plan under
which the section or subsection of the specially planned area within
which it is located was developed.

ix. Nonconforming accessory use: No use which is accessory to
a principal nonconforming use shall continue after such principal use
shall cease or terminate.

x. Nonconforming residential use: Notwithstanding the provisions
of (g)2iii through vi above, any structure which is devoted to a
residential use in any district may be remodeled, extended, expanded
or enlarged; provided that after any such remodeling, extension,
expansion or enlargement, such structure shall not be used to accom
modate a greater number of dwelling or lodging units that such
structure accommodated prior to any such work.

(h) Special exceptions: When a use exists at the effective date of
these regulations and is permitted by these regulations only as a
special exception in the zone in which it is located, such use shall
not be deemed to be a nonconforming use if it complies with appli
cable use limitations and other regulations, but shall, without further
action, be deemed a lawful nonconforming use in such zone.

19:4-6.24 Fees, penalties and enforcement
(a)-(d) (No change.)
(e) If a complaint is received regarding an alleged violation of any

of the environmental performance standards, and the Office of the
Chief Engineer does not believe that there is a reasonable probability
that such a violation actually exists, the Chief Engineer may, as a
condition precedent to further investigation, require that the complai
nant post an escrow deposit in the amount of $200.00 to defray the
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cost of employing a qualified technician or technicians to perform
such investigations, measurements, and analyses as may be necessary
to determine whether or not such violation exists. In the event that
the complaint is substantiated, the escrow deposit shall be refunded
to the depositor, and the reasonable fees incurred in retaining the
qualified technician or technicians shall be recovered in the manner
provided in (d) above. In the event that the complaint proves un
founded, such fees shaJJ be paid from the complainant's escrow
deposit. Any remainder of such deposit shall be refunded to the
complainant upon completion of an investigation.

19:4-6.25 Appeals
(a)-(b) (No change.)
(c) An appeal shall stay all proceedings in furtherance of the action

in respect to which the decision appealed from was made and shall
toll all applicable time limits, with the exception of fines, which will
continue to accrue, unless the Chief Engineer certifies to the Com
mission, after the notice of appeal has been filed with him, that by
reason of facts stated in the certificate, such stay and tolling would
in his opinion cause imminent peril to life or property: In such case,
proceedings shall not be stayed and time limits shall not be tolled
other than by a restraining order which may be granted by the
Commission or by the Superior Court on application to the Chief
Engineer on due cause shown.

(d)-(e) (No change.)

CHAPTER 4A
FLOOD PLAIN MANAGEMENT REGULATIONS

SUBCHAPTER 3. DEFINITIONS

19:4A-3.1 Words and phrases defined
Unless specifically defined below, words or phrases used in this

chapter shall be interpreted so as to give them the meaning they have
in common usage and to give this chapter its most reasonable appli
cation.

"Appeal" means a request for a review of the Commission's inter
pretation of any provision of this chapter or a request for a variance.

"Basement" means any area of the building having its floor sub
grade (below ground level) on all sides.

"Breakaway wall" means a wall that is not part of the structural
support of the building and is intended through its design and con
struction to collapse under specific lateral loading forces without
causing damage to the elevated portion of the building or supporting
foundation system.

"Elevated building" means a non-basement building which is:
1. In the case of a building in an Area of Special Flood Hazard,

built to have the top of the elevated floor; or in the case of a building
in a Coastal High Hazard Area, built to have the bottom of the lowest
horizontal structural member of the elevated flood elevated above
the ground level by means of piling, columns (posts and piers), or
shear walls parallel to the flow of the water; and

2. Adequately anchored so as not to impair the structural integrity
of the building during a flood of up to the magnitude of the base
flood.

In an Area of Special Flood Hazard "elevated building" also
includes a building elevated by means of fill or solid foundation
perimeter walls with openings sufficient to facilitate the unimpeded
movement of flood waters. In Areas of Coastal High Hazard
"elevated building" also includes a building otherwise meeting the
definition of "elevated building" even though the lower area is
enclosed by means of breakaway walls.

"Flood" or "flooding" means a general and temporary condition
of partial or complete inundation of normally dry land areas from:

1.-2. (No change.)

"Lowest floor" means the lowest floor of the lowest enclosed area,
including basement. An unfinished or flood resistant enclosure,
useable solely for the parking of vehicles, building access or storage
in an area other than a basement is not considered a building's lowest
floor provided that such enclosure is not built so as to render the
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structure in violation of other applicable non-elevation design re
quirements.

"Manufactured home" means a structure, transportable in one or
more sections, which is built on a permanent chassis and is designed
for use with or without a permanent foundation when connected to
the required utilities. For flood plan management purposes, the term
"manufactured home" also includes park trailers, travel trailers and
other similar vehicles placed on a site for greater than 180 consecutive
days. For insurance purposes, the term "manufactured home" does
not include park trailers, travel trailers and other similar vehicles.

"Manufactured home park or manufactured home subdivision"
means a parcel, or contiguous parcels, of land divided into two or
more manufactured home lots for rent or sale.

"Start of construction" for other than new construction or
substantial improvements under the Coastal Barrier Resources Act
(P.L. 97-348), includes substantial improvement and means the date
the building permit was issued, provided the actual start of construc
tion, repair, reconstruction, placement, or other improvement was
within 180 days of the permit date. The actual start means either the
first placement of permanent construction of a structure on a site
such as the pouring of a slab or footings, the installation of piles,
the construction of columns, or any work beyond the stage of excava
tion; or the placement of a manufactured home on a foundation.
Permanent construction does not include land preparation, such as
clearings. grading, and filling, nor does it include the excavation for
a basement, footings, piers or foundations or the erection of tempor
ary forms; nor does it include the installation on property of ac
cessory buildings, such as garages or sheds not occupied as dwelling
units or not as part of the main structure.

"Structure" means a walled and roofed building, a manufactured
home or a gas or liquid storage tank, that is principally above ground.

SUBCHAPTER 5. ADMINISTRATION

19:4A-5.3 Duties and responsibilities of the Office of the Chief
Engineer

(a) The Office of the Chief Engineer shall administer the
provIsIOns of this chapter in the manner set forth herein and in
furtherance of such authority, shall, but not be limited to:

1.-5. (No change.)
6. When base flood elevation data has not been provided in ac

cordance with N.J.A.C. 19:4A-4.2, Basis for establishing the areas
of special flood hazard, the Office of the Chief Engineer shall obtain,
review, and reasonably utilize any base flood data available from a
Federal, State or other source, in order to administer NJ.A.C. 19:4.

7. (No change.)

19:4A-6.2 Buildings
(a) (No change.)
(b) Non-Residential Construction: New construction and substan

tial improvement of any commercial, industrial or other non-residen
tial structure shall either have the lowest floor, including basement,
elevated to or above base flood elevation, or together with utilities
shall:

I. Be floodproof, so that below the flood level the structure is
water tight with walls impermeable to the passage of water;

2. Have structural components capable of resisting hydrostatic
and hydrodynamic loads and the effect of buoyancy; and

3. Be certified by a registered professional engineer or architect
that the design and methods of construction are in accordance with
accepted standards of practice for meeting the applicable provisions
of this subsection. Such certification shall be provided to the Chief
Engineer.

(c) Manufactured homes shall be anchored in accordance with
N.J .A.C. 19:4A-6.5. All manufactured homes shall be anchored to
resist flotation, collapse or lateral movement. Methods of anchoring
may include, but are not to be limited to, use of over-the-top or frame
ties to ground anchors. This requirement is in addition to applicable
State and local anchoring requirements for resisting wind forces.

(d) All manufactured homes to be placed or substantially im
proved within an area of special flood hazard shall be elevated on
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a permanent foundation such that the top of the lowest floor is at
or above the base floor elevation.

19:4A-6.5 Anchoring
(a) (No change.)
(b) All manufactured homes shall be anchored to resist flotation,

collapse, or lateral movement. Methods of anchoring may include,
but are not to be limited to, use of over-the-top or frame ties to
ground anchors. This requirement is in addition to applicable State
and local anchoring requirements for resisting wind forces.

19:4A-6.7 Utilities
(a)-(c) (No change.)
(d) Electrical, heating, ventilation, plumbing and air-conditioning

equipment and other service facilities shall be designed and/or
located so as to prevent water from entering or accumulating within
the components during conditions of flooding.

OTHER AGENCIES

19:4A-6.8 Enclosure openings
(a) For all new construction and substantial improvements, fully

enclosed areas below the lowest floor that are subject to flooding shall
be designed to automatically equalize hydrostatic flood forces on
exterior walls by allowing for the entry and exit of floodwaters.
Designs for meeting this requirement must either be certified by a
registered professional engineer or architect or must meet or exceed
the following minimum criteria:

I. A minimum of two openings having a total net area of not less
than one square inch for every square foot of enclosed area subject
to flooding shaH be provided;

2. The bottom of all openings shall be no higher than one foot
above grade: and

3. Openings may be equipped with screens, louvers, or other cover
ings or devices provided that they permit the automatic entry and
exit of flood waters.
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HUMAN SERVICES EMERGENCY ADOPTIONS

EMERGENCY ADOPTIONS
HUMAN SERVICES

(a)
DIVISION OF PUBLIC WELFARE
General Assistance Manual
Emergency Assistance
Adopted Emergency Amendment: N.J.A.C. 10:85-4.6
Emergency Amendment Adopted: May 3 J, 1988 by Drew

Altman, Commissioner, Department of Human Services.
Gubernatorial Approval (N.J.A.C. 52: 14B-4(c»: June 2, 1988.
Emergency Amendment Filed: June 2, 1988, as R.1988 d.291.

Authority: NJ.S.A. 44:8-III(d).

Emergency Amendment Effective Date: June 2,1988.
Emergency Amendment Operative Date: June 2,1988.
Emergency Amendment Expiration Date: June 30,1988.
The agency emergency adoption follows:

Summary
The Department of Human Services recently announced, as one of a

series of steps to address the problems of homeless individuals receiving
Emergency Assistance (EA) benefits, that there will be a one-time, one
month, extension of General Assistance (GA) EA benefits for those
individuals whose benefits expire on May 31, 1988.

The Department adopted new rules on January 4, 1988 (at 20 NJ.R.
96(a» which dramatically broadened coverage under EA, and also per
mitted municipal welfare departments to extend EA for up to two ad
ditional months in situations where all reasonable efforts to secure per
manent shelter by both the municipal welfare agency and the client proved
unsuccessful.

This emergency amendment expands the provisions of EA to allow
those individuals who had been receiving GA since prior to February
1988 to receive an additional one month extension of benefits. This
extension of benefits for a sixth month for those individuals exhausting
their maximum entitlement (five months) to EA on May 31. 1988 is a
unique situation.

Approximately 100 individuals were housed in hotels, motels, or con
gregate shelters and were faced with a May 31, 1988 expiration of their
EA benefits. The addition of this one month extension of those individ
uals in receipt of EA benefits prior to February 1988 is to provide an
added opportunity to place such individuals in permanent housing.

Social Impact
This emergency amendment will have a positive social impact in that

it will provide an additional month of EA benefits to a targeted group.
approximately 100 individuals. While providing needed short term as
sistance to those individuals, this amendment, because of its temporary
nature, will not lead to the creation of an additional public assistance
program, nor will it foster residence in hotels and motels as a way of
life. It will, however, provide an added opportunity to enhance the part
nership efforts of localities and community based organizations in assist
ing homeless individuals to secure permanent shelter.

Economic Impact
The maximum anticipated cost of this one-time, one month extension

for these 100 individuals is $80,500.

Regulatory Flexibility Statement
This emergency adoption has been reviewed with regard to the Regu

latory Flexibility Act, NJ.S.A. 52: 14B-16 et seq. This rulemaking imposes
no compliance requirements on small businesses, therefore, a regulatory
flexibility statement is not required.

Full text of the emergency adoption follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

10:85-4.6 Emergency grants
(a) (No change.)
(b) Standards for emergency grants are:
I. Emergency shelter: The authorized payment shall be the actual

cost of adequate emergency shelter arrangements, at the most reason-

able rate available, for a specified temporary period not to exceed
the two calendar months following the month in which the state of
homelessness first becomes known to the municipal welfare depart
ment. Such emergency shelter, wherever possible, shall be in the
municipality in which the eligible individual currently resides. If,
however, shelter as delineated above is not available within the mu
nicipality of customary residence, the recipient, as a condition of
eligibility. shall be obliged to accept shelter as delineated above which
is situated outside the municipality of customary residence.

i.-v. (No change.)
vi. Time Limited Extension for a Six Month Benefit: A one month

extension shall be granted for a sixth month to those individuals ex
hausting their maximum entitlement (five months) to EA on May 31,
1988. Such one-time, one month, extension of benefits is time limited
and shall commence on June 2, 1988 and end June 30, 1988. This one
time benefit granted under this provision is unconditional and not subject
to the requirements set forth in v. above.

[vi.jvii. (No change in text.)
2.-4. (No change.)
(c)-(f) (No change.)

TRANSPORTATION
(b)

TRANSPORTATION OPERATIONS
Restricted Parking and Stopping
Route N.J. 57 in Warren County
Adopted Emergency Amendment and Concurrent

Proposal: N.J.A.C. 16:28A-1.36
Emergency Amendment Adopted: May 26,1988, Hazel Frank

Gluck, Commissioner, Department of Transportation.
Gubernatorial Approval (see N.J.S.A. 52:14B-4(c»: June I, 1988.
Emergency Amendment Filed: June 3, 1988 as R.1988 d.293.

Authority: N.J .S.A. 27: IA-5, 27: IA-6, 52: 14B-I et seq.

Emergency Amendment Effective Date: June 3,1988.
Emergency Amendment Expiration Date: August 2,1988.
Concurrent Proposal Number: PRN 1988-330.

Submit comments by July 20, 1988 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transporation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency emergency adoption and concurrent proposal follows:

Summary
The adopted emergency amendment and concurrent proposal will es

tablish "no stopping or standing" zones along Route NJ. 57 in Washing
ton Township, Warren County for the safe and efficient flow of traffic,
the enhancement of safety, and the well-being of the populace.

Drivers of tractor-trailers were parking their vehicles along the side of
Route 57 in order to patronize a nearby coffee shop. This practice caused
blockage of the line of sight exiting the Warren County Community
College driveway, and created a traffic hazard. Amendments to the rules
were suggested which would assure a sufficient line of sight from the
college driveway to enhance the safety of the motoring public.

Based upon the request from the local government officials, in the
interest of safety, the Department's Bureau of Traffic Engineering and
Safety Programs conducted a traffic investigation. The investigation
proved that the establishment of "no stopping or standing" zones along
Route N.J. 57 in Washington Township, Warren County was warranted.

The Department therefore has amended NJ.A.C. 16:28A-1.36, based
upon the request from the local government officials and the traffic
investiga tion.
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Social Impact
The amendment will establish "no stopping or standing" zones along

Route N.J. 57 in Washington Township, Warren County for the safe and
efficient flow of traffic, the enhancement of safety, and the well-being
of the populace. Appropriate signs will be erected to advise the motoring
public.

Economic Impact
The Department and local officials will incur direct and indirect costs

for mileage, personnel and equipment requirements. The Department will
bear the costs for the installation of "no stopping or standing" zone signs.
Motorists who violate the rules will be assessed the appropriate fine.

Regulatory Flexibility Statement
Since the amendment does not place any bookkeeping, recordkeeping

or compliance requirements on small businesses, as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:148-19, a regulatory flex
ibility analysis is not required. The rule primarily affects the motoring
public.

TRANSPORTATION

Full text of the emergency amendment and concurrent proposal
follows (additions indicated in boldface thus; deletions indicated in
brackets [thus]).

16:28A-1.36 Route 57
(a) The certain parts of State highway Route 57 described in this

subsection are designated and established as "no stopping or stand
ing" zones.

1.-5. (No change.)
6. No stopping or standing in Washington Township, Warren

County:
i. Along both sides:
(1) From Little Philadelphia Road (County Road 648) to the Wash

ington Township-Franklin Township Corporate line.
(b)-(c) (No change.)
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ENVIRONMENTAL PROTECTION MISCELLANEOUS NOTICES

MISCELLANEOUS NOTICES
ENVIRONMENTAL PROTECTION

(a)
PINELANDS COMMISSION
Extension for Review of Petition for Rulemaking
Pinelands Land Capability Map
N.J.A.C.7:50-5.3(a)24
Petitioners: Leisure Technology, Inc.
Authority: N.J .S.A. 13: 18A-65.

Take notice that on May 23, 1988, Leisure Technology. Inc. filed a
request for the Pinelands Commission to delay its action on a pending
petition for rulemaking.

Leisure Technology, Inc. filed a petition for rulemaking with the
Pinelands Commission on March 8, 1988. A notice of the petition was
published on April 18, 1988 at 20 N.J.R. 936(a). The Pinelands Com
mission was originally scheduled to receive a report on the petition from
the Commission's Executive Director and decide whether the petition
warranted a formal rulemaking proposal at its meeting on June 3, 1988.
Because Leisure Technology, Inc. believes that an adjoining property
owner, Homeland Corporation, may also submit a petition for ruJemak
ing which may contain information relevant to its petition, Leisure Tech
nology, Inc. has requested that the Pinelands Commission not take action
for an additional 30 days.

Take further notice that the Executive Director of the Pinelands Com
mission has agreed to the 30 day extension. If Homeland Corporation
does not submit a petition for rulemaking on or before June 27, 1988,
the Leisure Technology, Inc. petition will be scheduled for Pinelands
Commission action at its July 8, 1988 meeting. If a petition for ruJemaking
from Homeland Corporation is received on or before June 27, 1988, both
petitions will be reviewed and considered simultaneously by the Pinelands
Commission within approximately 90 days thereafter. A notice of petition
for rulemaking will be published if this second petition is received.

HEALTH
(b)

DIVISION OF HEALTH PLANNING AND RESOURCES
DEVELOPMENT

Change of Long-term Care Bed Additions/New
Construction Certificate of Need Batching Cycle

Public Notice
Take notice that the Commissioner of Health, in cooperation with the

Health Care Administration Board, has changed for one time only the
batching cycle scheduled to begin September IS, 1988 for certificate of
need applications for long-term care bed additions/new construction
projects. This batching cycle has a deadline of August I, 1988 for the
filing of applications.

Applications for projects to serve AIDS patients will not be affected
by this notice and will be accepted by the Department of Health. This
will enable the Department to process projects which address the ex
traordinary considerations surrounding the provision of services to AIDS
patients.

The batching cycle for certificate of need applications scheduled to
begin on September IS, 1988 will be deferred indefinitely. No further
certificate of need applications for long-term care bed additions/new
construction will be accepted for processing until further notice. This
change is for one time only and shall have no effect on subsequent
batching cycles for certificate of need applications for long-term care bed
additions/new construction projects.

This deferral of the batching cycle of September IS, 1988 is being
implemented in order to permit adequate time to complete processing
of applications pending before the Department of Health from the
batching cycles of November IS, 1987 and March IS, 1988. Processing
of these pending applications has been stayed by order of the Com
missioner issued on April 29, 1988, until the conclusion of an investigation

being conducted by the Attorney General's Office of Program Integrity
into certificates of need for nursing homes. Since it is unknown when
the investigation will be completed, the deferral of this batching cycle
will allow for a timely and thorough review of existing applications at
the conclusion of the investigation. Additionally, it is the Department's
intent to process all applications affected by the current stay according
to their designated batching cycle. This approach will prevent confusion
as to the bed need data used in considering each individual batch and
provide for the more orderly development and review of long-term care
applications.

Any inquiries should be directed to:

John A. Calabria, Chief
Health Systems Review
New Jersey Department of Health
Room 604
CN 360
Trenton, NJ 08625

HUMAN SERVICES

(C)
THE COMMISSIONER
Availability of Funds
Elderly and Disabled Persons Protective Services

Program
Take notice that in compliance with N.1.S.A. 52:14-34.4, 34.5 and 34.6,

the Department of Human Services announces the following availability
of funds:

A. :'IIame of grant program: The Adult Protective Services Program.
B. Purpose for which the grant program funds shall be used: To fund

the expansion of the current Adult Intervention Project. now functioning
as an II county pilot project, into a statewide adult protective services
program to include the counties of Burlington. Cumberland. Gloucester.
Hudson, Mercer, Monmouth, Morris. Union, Salem and Warren.

C. Amount of money in the grant program: Up to approximately 51.5
million to be allocated on the basis of population. Disbursement of grant
funds will be approximately 58 percent to fund new county programs.
27 percent to supplement funds in the eleven existing county programs
(these are not subject to the request for proposal process). 10 percent
to be used for administrative costs and 5 percent for public information.
The funds to be awarded in each of the 10 new counties will be awarded
through established county Human Services Advisory Council request for
proposal procedures.

D. Groups or entities which may apply for the grant program: Office
of county government and other public or private agencies located in the
counties of Burlington, Cumberland, Gloucester, Hudson, Mercer. Mon
mouth. Morris, Union, Salem and Warren and which are experienced
in the prevention and alleviation of elderly and disabled abuse. Note: One
protective service provider will be selected from each of the above coun
ties.

E. Qualifications needed by an applicant to be considered for the grant
program: An applicant must be an established, licensed or certified health
and/or social service agency capable of developing, providing and coordi
nating a comprehensive county-wide adult protective services program.

F. Procedure for eligible entities to apply for grant funds: Agencies
interested in applying for these funds should contact their county Human
Services Advisory Councils, listed below. as soon as possible for a request
for proposal (RFP).

G. Address of division. office or official receiving the application: The
completed RFP is to be returned to the Human Services Advisory Council
in the county where the applicant is applying. Please direct any questions
concerning the administration of the program to:

Elga Lee, Supervisor
Adult Intervention Program
Office of Adult and County Social Services
Division of Youth and Family Services. CN 717
Trenton, New Jersey 08625
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MAILING ADDRESSES OF COUNTY HUMAN SERVICES
ADVISORY COUNCILS

H. Deadline by which applications must be submitted to the ap
propriate Human Services Advisory Council: Thirty days from the date
this notice appears in the New Jersey Register.

I. Date by which applicants shall be notified whether they will receive
funds under the grant program: Within 45 days of receipt of a completed
application package by the appropriate Human Services Advisory
Council.

TREASURY-TAXATION
(a)

DIVISION OF TAXATION
Sales and Use Tax; Coupons
Public Notice

Take notice that the following guidelines will be applied by the Division
of Taxation to retail sale transactions in New Jersey involving the use
of coupons:

Where a vendor issues a coupon entitling a purchaser to a discounted
price on the item purchased, or a free or reduced price on an additional
item, and the vendor receives no reimbursement, the sales tax is due from
the purchaser on only the discounted price which is the actual receipt.

Example I: A store issues a coupon entitling the holder to purchase
a product for $0. J0 less than the regular sales price. The retailer would
bill as follows:

Atlantic:

Bergen:

Burlington:

Camden:

Cape May:

Cumberland:

Essex:

Gloucester:

Hudson:

Hunterdon:

Mercer:

Steve F. Katzen, Project Administrator
Atlantic County Health Department
Case Management Unit
Stillwater Building
201 South Shore Road
Northfield, New Jersey 08225

Tom McKenna, Director
Bergen County Division of Social Services
355 Main Street
Hackensack, New Jersey 07601

Gary Miller, Director
Burlington County Medical Health and Human

Services
Woodlane Road
Mount Holly, New Jersey 08060

Catherine DeCheser. Director
Community Planning and Advocacy Council
Human Services Coalition of Camden County
Northgate I
7th and Linden Streets
Camden, New Jersey 08102

Patricia Devaney
Cape May County HSAC
CN 907
Central Mailroom
Cape May, Court House, New Jersey 08242

Eva Moffat, Staff
Cumberland County HSAC
790 East Commerce Street
Cumberland Drive
Bridgeton, New Jersey 08302

Annette O'Flaherty
Essex County Department of Citizens Services
15 South Munn Street
East Orange, New Jersey 07018

Carmen C. Woods. Staff
Gloucester Countv Office of Government

Services .
25 J North Delsea Drive
Deptford, New Jersey 08096

Leon Socha, Staff
Hudson County Department of Health & Social

Services
595 County Avenue
Secaucus, New Jersey 07094

Angelo DiOrio, Staff
Hunterdon Department of Human Services
Administration Building
Main Street
Flemington, New Jersey 08822

Ann Miner, Staff
Mercer Department of Human Services
Administration Building
CN 850
P.O. Box 850
Trenton, New Jersey 08650

Middlesex:

Monmouth:

Morris:

Ocean:

Passaic:

Salem:

Somerset:

Sussex:

Union:

Warren:

Wayne Wirta, Acting Exec. Director
Middlesex Department of Human Services
96 Bayard Street
P.O. Box 273
New Brunswick, New Jersey

Gabrielle Lehne, Staff
Monmouth County Board of Social Services
Hall of Records Annex
Rm. 207 Main Street
Freehold, New Jersey 07728

Gary Barrett, Planner
Morris County Department of Human Services

Planning
Court House
Morristown, New Jersey 07960

Marcella DeRosa, Planner
Ocean County Department of Human Services
Ocean County Administration Building
101 Hooper Avenue
Toms River, New Jersey 08753

Pamela Goar, Planner/Coordinator
Passaic County Department of Human Services
County Administration Building
317 Pennsylvania Avenue
Paterson, New Jersey 07503

Raymond Bolden, Exec. Director
Salem Interagency Council on Human Services
92 Market Street
Salem, New Jersey 08079

Kathie O'Brien, Planner
Somerset County
Richard Hall Community Mental Health Center
500 North Bridge Street
Bridgewater, New Jersey 08807

Kathleen Wood, Community Planner
Sussex County Human Services Council
175 High Street
Newton, New Jersey 07860

Charles Gillon, Staff
Union County Department of Human Services
Administration Building
Elizabethtown Plaza
Rahway Avenue
Elizabeth, New Jersey 07207

Kathleen Rosanofr. Director
Warren County Department of Human Services
Court House Annex, P.O. Box 15
Belvidere, New Jersey 07823
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Where a store issues a coupon, entitling a purchaser to pay a reduced
price on an item purchased, and the vendor is reimbuned by a manufac
turer, distributor, or other third pany, the tax is due on the full regular
price of the item. The receipt is composed of the amount paid and the
amount of the coupon value.

COMPETITIVE PROPOSALS
O'Brien & Gere Engineers. Inc. 536.000 Lump Sum
Gaudet Associates 551,020 Lump Sum
Biospherics, Inc. 552,000 Lump Sum
Kaselaan & D'Angelo No Response

COMPETITIVE PROPOSALS
Testwell Craig Tesling Labs 518,500 Lump Sum
Northeaslern Analytical Corp. 532.280 Lump Sum
Gaudet Associates 539,900 Lump Sum
BCM Eastern Non Responsive
New Bathhouse/Concession Facility Nadaskay-Kopelson 5900.000
High Point State Park

COMPETITIVE PROPOSALS

Nadaskay-Kopelson 8.6%
Lindemon. Winckelman. Martin 14.882%
Kolbe & Poponi 19.97%
:-lew Entrance Road Ebasco Services. Inc. 51,800,000
Ringwood State Park

COMPETITIVE PROPOSALS
Ebasco Services. Inc. 6.07%
Purcell Associates 6.74%
HNT & B 6.9%

Asbestos Removal O'Brien & Gere Engineers. 536,000
Residential Buildings Inc. Services
Trenton State College
Trenton. NJ

COMPETlTIVE PROPOSALS
Testwell Craig Testing Labs 518.750 Lump Sum
Northeastern Analytical Corp. 525.265 Lump Sum
Princeton Testing Lab 537.875
Roof Replacement S & ME 53,000,000
15 Buildings
Leesburg State Prison
Leesburg. NJ

COMPETlTIVE PROPOSALS
S & ME 5.9O'k
Goldberg Associates. PA 5.90'7<
EI Associates. PA 6.30',[
Zywotow & Eckert 7.oo0C

Asbestos Removal in Six Buildings Biospherics. Inc. 5400.000
& Fourteen Utility Manholes
Montclair State College
Upper Montclair. :-IJ

COMPETITIVE PROPOSALS
Biospherics. Inc. 587.420 Lump Sum
O'Brien & Gere 598,000 Lump Sum
Kaselaan & D'Angelo 5186.300 Lump Sum
Asbestos Removal Testwell Craig Testing 518,500
Marie Katzenbach School Labs. Inc. Services
for the Deaf
W. Trenton. NJ

EI87

1034

MISCELLANEOUS NOTICES

012-02 Testing/Inspection Services Certified Testing Labs 514,005
Additions & Alterations 5ervices
Adult Diagnostic Treatment Center
Avenel. NJ

1037 Asbestos Removal Princeton Testing 56,750
East Campus Laboratory Services
Kean College of New Jersey
Union. NJ

M628 Testing/Inspection Services United States Testing 58,000
Additions & Renovations Associates Services
Middlesex Day Care Center
Avenel, NJ

H775 Inspection and Monitoring 5ervices ARMM Designs. Inc. 516.950
Re-roofing of Hunziker Hall Services
William Paterson College
Wayne. NJ

F051 Facility Consultant-FY 88 Mylan-Valk Partnership 515.000
Montclair State College Services
Upper Montclair. NJ

0049 Facility Consultant-FY 88 William F. Selders. PE 510.000
Dept. of Corrections Services

1039 Asbestos Removal . Testwell Craig Testing 580.000
Three Buildings Labs. Inc.
Glassboro State College
Glassboro. NJ

1023

5125.000

595.000

CCE

5100.000

Maitra Associates

David V. Abramson
& Associates

P566

P571

TREASURY-GENERAL

(a)
DIVISION OF BUILDING AND CONSTRUCTION
Architect-Engineer Selection
Notice of Assignments-Month of April 1988

Solicitations of design services for major projects are made by notices
published in construction trade publications and newspapers and by
direct notification of professional associations/societies and listed, pre·
qualified New Jersey consulting firms. For information on DBC's pre
qualification and assignment procedures, call (609) 984-6979.

Last list dated March 31, 1988.
The following assignments have been made:

DBC No. PROJECT A/E
P562 Potable Water System Renovations Maitra Associates. Inc.

Lake Ocquillunk Cabins &
Camping Area
Stokes State Forest
Structural. Mechanical. Electrical
Repairs
Hermitage House
Ho-Ho-Kus. NJ

Exterior Renovations to
Old County Store
Long Pond Iron Works State Park
Passaic County. NJ

Example: A store issues a coupon labeled "mfr," entitling the holder
to purchase an item for $0.10 less than the regular purchase price. The
retailer would bill as follows:

Regular price
Sales tax at 6% ra te

$ \.00
.06

$\.06
Manufacturer coupon .10
Amount due from purchaser $ .96

Please refer questions concerning this notice to the Taxpayer Infor
mation Service at (609) 292·6400 or write: 1464 Prospect Street, Trenton,
NJ 08646.

Example: A manufacturer issues a coupon entitling the holder to
purchase an item from a retailer for SO.IO less than the regular purchase
price. The retailer would bill as follows:

Regular price
Sales tax at 6% rate

TREASURY-TAXATION

Regular price $1.00
Store coupon .10
Taxable receipt 'f'":9O
Sales tax at 6% rate .06
Amount due from purchaser $ .96

Example 2: A store issues a coupon entitling the holder to receive two
items for the price of one. The retailer would bill as follows:

Regular price for one item $ \.00
Store coupon for free item
Taxable receipt
Sales tax at 6% ra te
Amount due from purchaser

$\.00
.06

$\.06
Manufacturer coupon .10
Amount due from purchaser $ .96

Where a manufacturer issues a coupon entitling a purchaser to pay
a reduced price on an item purchased, the tax is due on the full regular
price of the item. The receipt is composed of the amount paid and the
amount of the coupon value. The coupon value reflects a payment or
reimbursement by another party to the vendor.
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MISCELLANEOUS NOTICES

OTHER AGENCIES
(a)

CASINO CONTROL COMMISSION
Petition for Rulemaking
Verification Procedures for Travelers Checks
N.J.A.C.19:45-1.25
Petitioner: Division of Gaming Enforcement.
Authority: N.J.S.A. 5:12-69(c), 5:12-70(g), 52:14B-4(f); and

N.J .A.C. 1:30-3.6.
Take notice that on May 16, 1988, the Division of Gaming Enforcement

("Division") filed a rulemaking petition with the Casino Control Com
mission suggesting a substantive change to a proposed amendment to
N.J .A.C. 19:45-1.25(e), which had been previously published in the Janu
ary 4, 1988 New Jersey Register. See 20 N.J.R. 51(a). The proposed

OTHER AGENCIES

amendments relate to verification procedures to be followed by casino
licensees prior to the acceptance of recognized travelers checks from a
casino patron.

Specifically, the Division would amend Alternative I of the original
proposal by establishing a threshold amount of $200.00 over which casino
licensees would be required, as part of the verification procedure, to
contact the travelers check issuer or an independent verification service.
The petitioner contends that this modification would simply codify the
current practice of 10 casinos who have already established similar
threshold encashment procedures. With this addition, the Division be
lieves that the adoption of the revised Alternative I amendment to
N.J.A.C. 19:45-1.25(e) would retain present casino procedures that have
proven to be a reasonably effective method to determine the validity of
travelers checks and to deter or detect the encashment of fraudulently
obtained travelers checks.

After due notice, this petition will be considered by the Casino Control
Commission in accordance with the requirements of N.J.S.A. 52: 14B-4.
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REGISTER INDEX OF RULE PROPOSALS
AND ADOPTIONS

The research supplement to the New Jersey Administrative Code

A CUMULATIVE LISTING OF CURRENT
PROPOSALS AND ADOPTIONS

The Register Index of Rule Proposals and Adoptions is a complete listing of all active rule proposals (with the exception of rule changes proposed
in this Register) and all new rules and amendments promulgated since the most recent update to the Administrative Code. Rule proposals in this
issue will be entered in the Index of the next issue of the Register. Adoptions promulgated in this Register have already been noted in the Index by
the addition of the Document Number and Adoption Notice N.J.R. Citation next to the appropriate proposal listing.

Generally, the key to locating a particular rule change is to find, under the appropriate Administrative Code Title, the N.J.A.C. citation of
the rule you are researching. If you do not know the exact citation, scan the column of rule descriptions for the subject of your research. To be
sure that you have found all of the changes, either proposed or adopted, to a given rule, scan the citations above and below that rule to find
any related entries.

At the bottom of the index listing for each Administrative Code Title is the Transmittal number and date of the latest looseleaf update to that
Title. Updates are issued monthly and include the previous month's adoptions, which are subsequently deleted from the Index. To be certain that you
have a copy of all recent promulgations not yet issued in a Code update, retain each Register beginning with the May 2, 1988 issue.

If you need to retain a copy of all currently proposed rules, you must save the last 12 months of Registers. A proposal may be adopted up to
one year after its initial publication in the Register. Failure to adopt a proposed rule on a timely basis requires the proposing agency to resubmit
the proposal and to comply with the notice and opportunity-to-be-heard requirements of the Administrative Procedure Act (N.J.S.A. 52: 14B-1 et
seq.), as implemented by the Rules for Agency Rulemaking (N.J.A.C. I:30) of the Office of Administrative Law. If an agency allows a proposed
rule to lapse, "Expired" will be inserted to the right of the Proposal Notice N.J.R. Citation in the next Register following expiration. Subsequently,
the entire proposal entry will be deleted from the Index. See: N.J.A.C. I:30-4.2(c).

Terms and abbreviations used in this Index:

N.J.A.C. Citation. The New Jersey Administrative Code numerical designation for each proposed or adopted rule entry.

Proposal Notice (N.J.R. Citation). The New Jersey Register page number and item identification for the publication notice and text of a proposed
amendment or new rule.

Document Number, The Registry number for each adopted amendment or new rule on file at the Office of Administrative Law, designating the
year of adoption of the rule and its chronological ranking in the Registry. As an example, R.1988 d.l means the first rule adopted in 1988.

Adoption Notice (N.J.R. Citation). The New Jersey Register page number and item identification for the publication notice and text of an adopted
amendment or new rule.

Transmittal. A series number and supplement date certifying the currency of rules found in each Title of the New Jersey Administrative Code:
Rule adoptions published in the Register after the Transmittal date indicated do not yet appear in the loose-leaf volumes of the Code.

N.J.R. Citation Locator, An issue-by-issue listing of first and last pages of the previous 12 months of Registers. Use the locator to find the issue
of publication of a rule proposal or adoption.

MOST RECENT UPDATE TO THE ADMINISTRATIVE CODE: SUPPLEMENT APRIL 18, 1988

NEXT UPDATE: SUPPLEMENT MAY 16, 1988

Note: If no changes have occurred in a Title during the previous month, no update will be issued for that Title.
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N.J.R. CITATION LOCATOR

If the N.J .R. citation is
between:

19 NJ,R. 1007 and 1120
19 NJ.R. 1121 and 1258
19 NJ.R. 1259 and 1352
19 N.J.R. 1353 and 1474
19 N.J.R. 1475 and 1588
19 N.J.R. 1589 and 1676
19 NJ.R. 1677 and 1758
19 NJ.R. 1759 and 1858
19 NJ.R. 1859 and 1926
19 NJ.R. 1927 and 2086
19 N.J.R. 2087 and 2224
19 N.J.R. 2225 and 2324
19 NJ.R. 2325 and 2510

Then the rule
proposal or

adoption appears
in this issue

of the Register

June 15. 1987
July 6, 1987
July 20, 1987
August 3, 1987
August 17, 1987
September 8, 1987
September 21, 1987
October 5, 1987
October 19, 1987
November 2, 1987
November 16, 1987
December 7, 1987
December 21, 1987

If the N.J.R. citation is
between:

20 N.J.R. I and 124
20 NJ.R. 125 and 220
20 NJ.R. 221 and 320
20 N.J.R. 321 and 434
20 NJ.R. 435 and 570
20 N.J.R. 571 and 692
20 NJ.R. 693 and 842
20 NJ.R. 843 and 950
20 NJ.R. 951 and 1018
20 N.J.R. 1019 and 1126
20 NJ.R. 1127 and 1316
20 NJ.R. 1317 and 1500

Then the rule
proposal or

adoption appears
in this issue

of the Register

January 4, 1988
January 19, 1988
February I, 1988
February 16, 1988
March 7, 1988
March 21, 1988
April 4, 1988
April 18, 1988
May 2, 1988
May 16, 1988
June 6, 1988
June 20, 1988

N.J.A.C.
CITATION

ADMINISTRATIVE LAW-TITLE 1
1:30-1.2, 2.8 Agency rulemaking: use of appendices
I :30-3, I Regulatory flexibility analysis and proposed rulemaking

PROPOSAL NOTICE
(N,J.R. CITATION)

20 NJ.R. 1021(a}
20 NJ.R. 573(a)

DOCUMENT
NUMBER

ADOPTION NOTICE
(N.J,R, CITATION)

Most recent update to Title 1: TRANSMITTAL 1988-2 (supplement March 21,1988)

20 NJ.R. 1343(a}

20 N.J.R. 975(a)

20 NJ.R. 1129(a}
20 N J. R. 696(a) R.1988 d,284
20 NJ.R. 953(a)
20 NJ.R. 1129(b}
20 NJ.R, 955(a)

20 N J. R. 956(a}
20 NJ.R. 956(b)
20 NJ.R. 324(a}

20 NJ.R. 695(a}
20 NJ.R. 845(a)
20NJ.R.323(a} R.1988d.189

Sale of milk in new container sizes
Commercial values of primary plant nutrients
Grades and standards
Jersey Fresh Logo program
Licensing and bonding of buyers of perishable

commodities
Eggs: Seal of Quality program
Controlled atmosphere storage for apples
Farmland development easements: residual dwelling

sites

2:73-2
2:74-1
2:76-6.2,6.5,6,6,6.9,

6.15,6.16

AGRICULTURE-TITLE 2
2:5-2 Equine infectious anemia control
2:23 Gypsy moth control: voluntary suppression program
2:32-2.1,2,3,2.5,2.8, Sire Stakes Program

2.10.2.12,2.13,
2.14, 2,19, 2.20,
2.22,2,25,2.27,
2.33

2:48-3
2:69-1.11
2:71
2:71-2.4, 2.5
2:72

Most recent update to Title 2: TRANSMITTAL 1988-1 (supplement March 21,1988)

3: 1-2.17
3:1-14
3: 1-16
3:2-1.1. 1.2, 1.3, 1.4
3:6-9
3: 11-12
3:32-1.1, 1.2, 1.4, 1.6,

1.7,1.10,1.11
3:38-5

BANKING-TITLE 3
3: 1-1.1 Maximum interest rate on first mortgages on residences

with one to six units
Repeal (see 3:32-1)
Revolving credit equity loans
Mortgage loan practices
Advertising by financial institutions
Capital stock savings bank: change in control
Commercial loans by savings banks
Conversion of savings and loan associations from

mutual to capital stock
Repeal (see 3:1-16)

19 NJ.R. 2089(a} R.1988 d.282

20 N.J.R. 697(a)
19 NJ.R. 1594(a}
20N.J.R.1021(b}
20 N.J.R, 1025(a)
19 N J. R. 1762(a)
19 N.J.R, 1679(b) R.1988 d.230
20 NJ.R. 697(a}

20NJ.R.1021(b}

20 NJ,R. 1343(b}

20 N.J.R. 1075(a)

Most recent update to Title 3: TRANSMITTAL 1988-2 (supplement April 18, 1988)

Repeal (see 4A:3)
Repeal (see 4A:8)

CIVIL SERVICE-TITLE 4
4:1-6,7,10.1,27 RepeaJ(see4A:3)
4:1-8,9,10.2-10.5, Repeal (see 4A:4)

II, 12, 13, 14, 15,
16.13

4:1-16,1-16,6,24.2 Repeal (see 4A:8)
4:2-6.3, II, 13, 14. I, Repeal (see 4A:4)

15. I
4:2-6.4-6.10,7,27
4:2-16.1, 16.2

20N.J.R.846(a)
20 N J ,R. 327(a) R.1988 d.259

19NJ.R.1363(a)
20 N.J.R. 327(a) R.1988 d.259

20 NJ.R. 846(a)
19NJ.R.1363(a)

20NJ,R.1183(b)

20 N.J.R. 1183(b}
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N.J.A.C.
CITATION
4:3-2
4:3-6.4, ll.l, 13.2,14
4:3-16. J, 16.2

Repeal (see 4A:3)
Repeal (see 4A:4)
Repeal (see 4A:8)

PROPOSAL NOTICE
(N.J.R. CITATION)
20 N.J.R. 846(a)
20 N.J.R. 327(a)
19N.1.R.1363(a)

DOCUMENT
NUMBER

R. J988 d.259

ADOPTION NOTICE
(N.J.R. CITATION)

20 NJ.R. lI83(b)

Most recent update to Title 4: TRANSMITIAL 1988-1 (supplement January 19, 1988)

PERSONNEL-TITLE 4A
4A: 1-1.3 Definitions
4A:I-1.3 State and local departments defined
4A:3 Classification, services, and compensation
4A:4 Selection and appointment
4A:6-1.3, 1.10 Sick leave; leave without pay
4A:6-1.3, 1.10 Sick leave, leave without pay: extension of comment

period
4A:8 Layoffs

20N.1.R.326(a) R.1988d.258
20 N.J.R. 845(b)
20 N.1.R. 846(a)
20 N.J.R. 327(a) R.1988 d.259
20N.J.R.133(a)
20 N.J.R. 341(a)

19 N.J.R. 1363(a)

20 N.J.R. 1183(a)

20N.J.R.1183(b)

Most recent update to Title 4A: TRANSMITIAL 1988·1 (supplement January 19, 1988)

20 NJ.R. 1343(c)

20 N.J. R. I344(a)

20N.J.R.1115(a) .
20 N.J.R. 977(a)

20 N.J.R. 978(a)

20 N.J.R. 976(a)

19 N.J.R. 1777(a)

20 N.J.R. 341(b)
20N.J.R.347(a) R.1988 d.190

20 N.J.R. 1026(a)
19 N.J.R. 1270(a)

19 N.J.R. 1862(a)
20N.1.R.699(a) R.1988 d.283

20N.J.R.575(a) R.1988d.270

20 N.J.R. 699(b)

20N.1.R.224(a) R.1988 d.195

20N.J.R.349(a) R.1988d.191

20 N.J.R. 1026(b)

20 N.1.R. 437(a)

20N.J.R.l130(a)

20 N.J.R. 1130(b)
20N.J.R.1l39(a)

20 N.J.R. 1027(a)
20 N.J.R. 862(a)

20 N.J.R. 864(a)
20 N.J.R. 864(b)

20 N.J.R. 865(a)
20 N.J.R. 1140(a)

19 N.J.R. 1597(a)

Council on Affordable Housing: motion procedure
Council on Affordable Housing: rehabilitation of

indigenous need
Council on Affordable Housing: developer agreements
Council on Affordable Housing: excess funds in

regional contribution agreements; age restricted units
Council on Affordable Housing: rental surcharge

Commercial farm building subcode: public hearings
Uniform Construction Code: manufacturer's

recommendations
Uniform Construction Code: 1988 building and

mechanical subcodes
Energy Subcode
Asbestos safety control monitor: correction

fUCC interpretations: Plumbing Subcode and
manufactured housing

Senior citizens and disabled protected tenancy: taxable
income

Senior citizen and disabled protected tenancy: review of
determination documents

Senior citizen and disabled protected tenancy: appeal
procedure

Uniform Construction Code: one and two-family
dwelling subcode

Asbestos Hazard Abatement Subcode
Termination of lease by tenant because of disabling

illness or accident
Local Finance Board rules
Housing affordability controls

5:92-12.11

5:23-8
5:29-2, I, 2.2

5:30
5:80-26.1,26.2,26.3.

26.11, 26.16, 26.21
5:91-13.4
5:92-1.3. 17

5:23-3.21

5:92-8.4
5:92-11.2

5:24-2.7

5:24-2.3

5:24-2.5

5:23-3.14. 3.20

5:23-3.18
5:23-8.17
5:23-9.1, 9.2

5:15
5: 19-6.3, 8

5:23-2.5
5:23-2.38, 3.11, 7.2,

7.3,7.100-7.116
5:23-3.2
5:23-3.6

COMMUNITY AFFAIRS-TITLE S
5: 12-1.1,2.1,2.4 Homelessness Prevention Program: eligibility for

temporary assistance
Emergency shelters for the homeless
Continuing care retirement communities: application

fees; nonbinding reservation agreements
Uniform Construction Code: increase in structure size
Barrier free subcode: recreation standards

Most recent update to Title 5: TRANSMITTAL 1988-4 (supplement April 18, 1988)

DEFENSE-TITLE SA

Most recent update to Title SA: TRANSMITTAL 1 (supplement May 20,1985)

EOUCATION-TITLE 6
6:3 School districts
6:3-1.23 Principal certification
6:3-2 Transfer of pupil records
6: 11-3.3 Certification fees
6: 1[-3.25,4.2,5.7, 10 Principal certification
6:22-1.2 School site approval
6:27-1.14 Repeal (see 6:30)
6:28-11.12 Special Education Pilot Project: moderate behavior

handicap class types
6:30 Adult education programs
6:31-1.10 Bilingual education and English as a second language

programs: exit testing and reentry process
6:44-2,3,4 Repeal (see 6:30)

20 N.J.R. 1027(b)
20 N.1.R. 437(b)
20N.J.R.I33(b) R.1988d.199
20 N.1.R. 865(b)
20N.J.R.437(b)
20 N.1.R. 1032(a)
20N.J.R.700(a)
20 N.J.R. 1141(a)

20N.J.R.700(a)
20 N.J.R. 1034(a)

20 N.J.R. 7oo(a)

20 N.J.R. 978(b)
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N.J.A.C.
CITATION
6:46-2.3, 4.13

PROPOSAL NOTICE DOCUMENT
(N.J.R. CITATION) NUMBER

Corrections concerning vocational school designation
criteria and private school advertising

Most recent update to Title 6: TRANSMITTAL 1988-2 (supplement April 18, 1988)

ADOPTION NOTICE
(N.J.R. CITATION)

20 N.J.R. 1296(b)

20 N.J.R. 1285(a)

20N.J.R.1286(a)

20 N.J.R. 980(b)

20 N.J.R. 1235(a)

20 N.J.R. 980(a)

R.1988d.210 20 N.J.R. 1076(a)

R.1988 d.263 20 N.J.R. 1281(a)

R.1988d.266 20 N.J.R. 1292(a)

R.1988d.285 20 NJ.R. 1344(a)

R.1988 d.286 20 N.J.R. 1345(a)

20 NJ. R. 135(a)

20 NJ.R. 443(a)
20NJ.R.114(a)
20 NJ.R. 1035(a)
19 N.J.R. 2090(b)
20 N.J.R. 349(b)
19 NJ.R. 2330(a) R.1988 d.267
20 NJ.R. 22(a)
20 NJ.R. 576(a)

20NJ.R.139(a)

20N.J.R.552(a)

19NJ.R.2227(b) R.1988d.205
20 N.J.R. 142(a)
20 NJ.R. 1141(b)

19 NJ.R. 2228(a)

19 N.J.R. 2231(a)

19 NJ.R. 2349(a)

19 N.J.R. 1142(a)

19 N.J.R. 1481(a)

20 N.J.R. 1048(a)

20 N.J.R. 867(a)
20 NJ.R. 462(a)

20 N.J.R. 115(b)

20NJ.R.448(a) R.1988d.264

20NJ.R.144(a) R.1988d.265

20N.J.R.450(a) R.1988d.206
20 NJ.R. 455(a)

19 N.J.R. 2349(a)

19 N.J.R. 1863(b)

20 NJ.R. 455(a)

19NJ.R.1600(a)

19NJ.R.1604(a)

19 N.J.R. 2358(a)
20 N.J.R. 460(a)
20 NJ.R. 1035(b)
19NJ.R.1609(a)

20 NJ.R. 115(a)

20 N.J.R. 866(a)
20 NJ.R. 460(b)

19 NJ.R. 1936(a)

Hazardous waste management: closure and post-closure
financial assurance

Interdistrict and intradistrict solid waste flow:
Hunterdon, Morris, Ocean and Warren counties

Interdistrict and intradistrict solid waste flow:
Cumberland and Gloucester counties

Interdistrict and intradistrict solid waste flow: Essex
County

Hazardous waste management
Hazardous waste management: research, development

and demonstration permits
Hazardous waste facilities and public participation in

permit process

Wastewater treatment: contract awards to small, female,
and minority-owned businesses

Shellfishing license program
Higbee Beach Wildlife Management Area
1988-89 Game Code
Drifting and anchored gill net seasons; netting mesh in

staked gill net fishery
Gill net seasons; staked gill net fishery: extension of

comment period
Marine fisheries: bait net license and conditions
Hazardous waste research and testing facilities: pre

proposal
Hazardous waste management

Hudson River waterfront development: extension of
comment period

Sewer systems and wastewater treatment plants
Safe Drinking Water Program fees
Industrial wastewater treatment systems: licensing of

operators
Maximum Containment Levels (MCLs) for hazardous

contaminants in drinking water
Hazardous contaminants in drinking water: pre

proposal concerning short-term action levels,
sampling response levels, and unregulated and total
volatile organics

New Jersey Water Supply Authority: policies and
procedures

New Jersey Water Supply Authority rates and charges

Shellfish growing waters
Penalties and hearings concerning violations of Water

Pollution Control Act
Hazardous waste management: closure and post-closure

financial assurance
Groundwater monitoring parameters for hazardous

waste facilities
Penalties and hearings concerning violations of Water

Pollution Control Act
Wastewater Treatment Financing Program

7:25-18.5

7: 19-6.14

7:11

7:10-16.13,16.14,
16.15

7:14A-5.12

7:26-6.5

7: 11·2.2,2.3, 2.9,
2.13

7:12
7:14-8

7:25-1
1:25-2.20
7:25-5
1:25-18.5

7:26-1.3,7.4,7.5,1.6
7:26-12.9

7:26-12.12

7:22-3.4, 3.6-3.11,
3.13, 3.32,4.4,
4.6-4.11,4.13,
4.32,5.11

1:22-9

1: 14A-6.4

ENVIRONMENTAL PROTECTION-TITLE 7
7: 1C-1.2, 1.5 90-day construction permits: fee structure for treatment

works approvals
Sanitary Landfill Facility Contingency Fund
State Park Service
State Park Service: extenstion of comment period
Coastal wetlands maps for Gloucester County
Coastal wetlands boundaries in Salem County
Freshwater Wetlands Protection Act rules
Freshwater Wetlands Protection Act rules: correction
Freshwater Wetlands Protection Act rules: fees,

penalties and hearings
Hudson River waterfront development

1:25-18.5
7:26-1.4,7.4,9.1,

12.1
7:26-1.4,8.2,8.3,8.5,

8.12,8.14,9.4,
App. A, 12.1, 12.5,
12.12

7:26-1.4, 9.8-9.11,
9.13, App. A, 12.3

1:26-6.5

1:26-6.5

1:1E-3.4I, 3.46, 1.14,
8.11

7:1E-3.4I, 3.46, 7.41,
8.11

7:9-1
1:10-10.2,11.2,15
7: 10-13.2, 13.10,

13.13
7:10-16

1:11
1:2
1:2
1:1-2.2
1:1-2.2
1:1A
1:7A-8.1
7:1A-15, 16
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N.J.A.C.
CITATION

7:26-14.I,14A

7:30
7:31-1,2,3,4
7:31-1,2,3,4

7:31-2.12,2.15,5

7:31-2.12, 2.15, 5

7:36
7:36
7:36
7:45
7:45

7:50-2.11,3.32,4.1,
4.40,4.66,
5.22-5.26,5.30,
5.43,5.47,6.7,
6.84, 6.107, 6.123,
6.131. 6.132, 6.133

Resource Recovery and Solid Waste Disposal Facility
Loans

Pesticide Control Code
Toxic Catastrophe Prevention Act program
Toxic Catastrophe Prevention Act program: extension

of comment period
Toxic Catastrophe Prevention Act program:

confidentiality and trade secrets
Confidentiality and trade secrets: correction and

extension of comment period
Green Acres Program
Green Acres Program: extension of comment period
Green Acres Program: extension of comment period
Delaware and Raritan Canal: State Park review zone
Delaware and Raritan Canal review zone: extension of

comment period
Pinelands Comprehensive Management Plan

PROPOSAL NOTICE
(N.J.R. CITATION)

19 N.J.R. 828(a)

20 N.J.R. 579(a)
19 N.J.R. 1687(a)
19 N.J.R. 2092(b)

20 N.J.R. 350(a)

20N.J.R.554(a)

19 N.J.R. 2358(b)
20 N.J.R. 552(b)
20 N.J.R. 869(a)
20 N.J.R. 23(a)
20 N.J.R. 552(c)

20NJ.R.716(a)

DOCUMENT
NUMBER

R.1988 d.268

R.1988 d.272

ADOPTION NOTICE
(N.J.R. CITATION)

20 NJ.R. 1346(a)

20 N J. R. 1356(a)

Most recent update to Title 7: TRANSMITTAL 1988-4 (supplement April 18, 1988)

HEALTH-TITLE 8
8:7-1.2 Public Health Licensing and Examination Board 20 NJ.R. 364(a) R.1988 d.236 20 NJ.R. 1204(a)
8:24 Chapter XII, State Sanitary Code: retail food 20N.l.R.365(a) R.1988 d.204 20 NJ.R. 982(a)

establishments
8:25 Youth Camp Safety Act standards 20 N.J.R. 463(a) R.1988 d.269 20 NJ.R. 1428(a)
8:26-1.2, 1.3, 2.10, Public recreational bathing 20 NJ.R. 464(a) R.1988 d.229 20NJ.R.1079(a)

3.15, 3.17, 4.3, 4.4,
5.1,5.2,5.3,5.7.
5.10,5.11,6.4,7.9,
8.9,8.10

8:31 B-3.22, 3.31, Hospital reimbursement: graduate medical residents 20 N J .R. 594(a) R.1988 d.277 20 NJ.R. 1428(b)
3.51

8:3IB-3.38 Apportionment of full financial elements 19 NJ.R. 1279(a)
8:31 B-3.45 Hospital reimbursement: submission of uniform bill- 20N.J.R.1143(a)

patient summaries
8:318-4.37,4.39 Uncompensated Care Trust Fund: charity care 20 N J .R. 595(a)

eligibility
8:318-4.38 Hospital reimbursement: uncompensated care coverage 19 NJ.R. 2092(c) R.1988 d.276 20N.l.R.1430(a)

for outpatient dialysis
8:318-4.62 Hospital reimbursement: outpatient HealthStart 19 NJ .R. 2365(a) R.1988 d.213 20 NJ.R. 1082(a)

maternal and pediatric care
8:338-1.3 Demonstration of extracorporeal shock wave 20 NJ.R. 869(b)

lithotripsey services
8:33E-l.l, 1.2 Cardiac diagnostic facilities: complex electrophysiology 20 NJ.R. 467a)

studies
8:33E-2.2, 2.3, 2.4 Cardiac surgery centers: complex electrophysiology 20 N.l.R. 468(a)

studies
8:428 Drug treatment facilities: standards for licensure 20 NJ.R. 598(a)
8:39 Long-term care licensing standards 20 NJ.R. 469(a) R.1988d.280 20 NJ.R. 1432(a)
8:43E-2.4, 2.5, 2.19, Adult open acute psychiatric beds: need review 20 NJ.R. 617(a) R.1988d.278 20 N.l.R. 1458(a)

2.20
8:43E-3.19,3.20 Inpatient screening psychiatric beds: need review 20 NJ.R. 618(a) R.1988 d.278 20N.l.R.1458(a)
8:43E-5.20 Intermediate adult and special psychiatric beds: need 20 NJ.R. 619(a) R.1988d.278 20 NJ.R. 1458(a)

review
8:60-2.1 (12: 120-2.1) Asbestos removal defined 20 NJ.R. 1049(a)
8:60-5 (12: 120-5) Asbestos worker and supervisor permits 20N.J.R.728(a) R.1988d.261 20 N.l.R. 1232(b)
8:65-1.3, 6.6, 8.13 Handling of sodium pentobarbital in animal humane 20 N.J.R. 366(a)

facilities
8:65-10.1 Scheduling of controlled dangerous substances 20 NJ.R. looO(a),

1000(b), lool(a)
8:70-1.4 Drug Utilization Review Council: notice of action on 20 N J. R. 870(a)

a drug product
8:71 Interchangeable drug products (see 19 NJ.R. 2279(b), 19 NJ.R. 1488(a) R.1988 d.275 20 NJ.R. 1462(a)

2401(a); 20 NJ.R. 190(a), 655(a), 899(b))
8:71 Interchangeable drug products (20 N J. R. 191 (b), 19 NJ.R. 1878(a) R.1988 d.274 20 N.l.R. 1462(b)

654(b),899(a»
8:71 Interchangeable drug products (see 20 NJ.R. 900(a)) 20 NJ.R. 146(a) R.1988 d.273 20N.J.R.1461(a)
8:71 Interchangeable drug products 20 NJ. R. 871 (a)

Most recent update to Title 8: TRA;,\/SMITTAL 1988-4 (supplement April 18, 1988)
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20 N.J.R. 722(a)

20 N.J.R. 720(a)
20 N.J.R. 872(a)

PROPOSAL NOTICE DOCUMENT
(N.J.R. CITATION) NUMBER

N.J.A.C.
CITATION

HIGHER EDUCATION-TITLE 9
9:7-4 GarderfState Scholarship Program
9:9-11 Guaranteed Student Loan Program: compliance

evaluation of participating institutions
9: 11-1.5 Educational Opportunity Fund: maximum income

levels for undergraduate eligibility

Most recent update to Title 9: TRANSMITTAL 1988-3 (supplement April 18, 1988)

ADOPTION NOTICE
(N.J.R. CITATION)

HUMAN SERVICES-TITLE 10
10:1-2 Public comment procedure and petitions for rulemaking 20 N.J.R. 1050(a)
10:4 Communication with communities regarding 19 N.J.R. 1976(a)

development of group homes
10:4 Communication with communities regarding 20 N.J.R. 149(a)

development of group homes: extension of comment
period

10: 13 Legal Assistance for Medicare Patients (LAMP) 20 N.J.R. 873(a)
10:14 Statewide Respite Care Program 19 N.J.R. 1712(a) R.1988 d.226 20 N.J.R. lI07(a)
10:14-1.4,4.1,6.3 Statewide Respite Care Program 20 N.J.R. 1051(a)
10:44A Licensed community residences for developmentally 20 N.J.R. 149(b)

disabled
10:49-1.1 Presumptive Medicaid eligibility for pregnant women 20 N.J.R. 367(a) R.1988 d.192 20N.J.R.983(a)
10:49-1.1, 1.2 Medical assistance for aged, blind and disabled 20 N.J.R. 548(a) R.1988 d.212 20 N.J.R. 1103(a)
10:49-1.4 Outpatient hospital services for Medically Needy 19 N.J.R. 1388(a)
10:49-6.9 Medicaid providers and administrative charges and 20 N.J.R. 518(a)

service fees
10:50-1.1-1.5, Livery service for ambulatory Medicaid patients 19 N.J.R. 2103(a) R.1988 d.262 20 N.J.R. 1214(a)

2.3-2.8, 3.1, 3.2
10:51-1, App. B, C, Pharmaceutical Services Manual: covered products 20 N.J.R. 875(a)

D,E
10:52-1.6, 1.8 Outpatient hospital services for Medically Needy 19 N.J.R. 1388(a)
10:53-1.5, 1.7 Outpatient hospital services for Medically Needy 19 N.J.R. 1388(a)
10:54-4 Medicaid coverage for postpartum services 20N.J.R.I052(a)
10:58-1.2, 3 Medicaid coverage for postpartum services 20 N.J.R. 1052(a)
10:60-2.2 Personal care assistant services: provider reimbursement 20 N.J.R. 1143(b)
10:62-1,2,3 Vision Care Manual 20 N.J.R. 956(c)
10:63-1.11, 1.19 Use of personal needs allowance in long-term care 20 N.J.R. 1144(a)

facilities
10:66-1.3, 3 Mental health services: partial care 20 N.J.R. 1054(a)
10:66-1.6, 3 Medicaid coverage for postpartum services 20 N.J.R. 1052(a)
10:69 Hearing Aid Assistance for Aged and Disabled 20N.J.R.519(a) R.1988d.250 20 N.J.R. 1220(a)

(HAAAD)
1O:69A Pharmaceutical Assistance to the Aged and Disabled 20 N.J.R. 369(a) R.1988 d.211 20N.J.R.lI06(a)
10:69C (see 10:14) 19N.J.R.1712(a) R.1988 d.226 20N.J.R.II07(a)
10:71-5.4,5.5,5.6, Medicaid Only computation amounts and income 20 N.J.R. 207(a) R.1988 d.193 20 N.J.R. 985(a)

5.7 eligibility standards
10:72-1.1,1.2,2.1, Medical assistance for aged, blind and disabled 20 N.J.R. 548(a) R.1988 d.212 20N.J.R.II03(a)

2.3,2.7,3.4,3.5,
4.3, 4.4,4.5

10:72-6 Presumptive Medicaid eligibility for pregnant women 20 N.J.R. 367(a) R.1988d.193 20 N.J.R. 983(a)
10:81-3.38-3.42, 3.46 PAM: client resources in AFDC program 20 N.J.R. 1056(a)
10:81-4.5 AFDC program: transportation costs incident to 20 N.J.R. 620(a) R.1988 d.253 20N.J.R.1221(a)

education or training
10:81-7.40 A FDC program: fraudulent receipt of assistance 20 N.J.R. 722(a)
10:81-11.7 Child support enforcement program 19 N.J.R. 1879(b)
10:81-11.18 Child support guidelines: spousal support obligation 20 N.J.R. 1058(a)
10:82-3.2,3.6,3.7 ASH: client resources in AFDC program 20N.J.R.1059(a)
10:82-5.10 Emergency Assistance in AFDC: temporary shelter 20N.J.R.1147(a)

allowances
10:85-3.2. 3.3 GAM: travel costs for job seeking or training 20 N.J. R. 879(a)
10:85-4.6 Emergency Assistance benefits extension Emergency (expires R.1988 d.291 20 N.J.R. 1484(a)

6-30-88)
10:85-5.2 General Assistance: payment of inpatient hospital bills 20N.J.R.521(a) R.1988 d.251 20 N.J.R. 1222(a)
10:85-8.4 GAM: Pharmaceutical Assistance (PAAD) program 20 N.J.R. 522(a) R.1988 d.252 20 N.J.R. 1222(b)

information
10:87-5.9 Food Stamps eligibility: income exclusion and utility 19N.J.R.1986(a)

allowance payments
10:89-3.5,3.6,5.3 Home Energy Assistance program 20 N.J.R. 1060(a)
10:123-3.2 Residential health care facilities and boarding homes: 20 N.J.R. 225(b) R.1988 d.20 I 20 N.J.R. 985(b)

personal needs allowance of residents
10:127 Residential child care facilities 20N.J.R.1149(a)

Most recent update to Title 10: TRANSMITTAL 1988-4 (supplement April 18, 1988)

CORRECTIONS-TITLE lOA
lOA: 1-2 Rulemaking and rule exemption authority of 20 N.J. R. 493(a) R.1988 d.240

Commissioner
IOA:I-li Personal property of inmates 20 N.J.R. 494(a)
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N.J.A.C.
CITATION

IOA:4-I.2, 13
IOA:4-11.9, 12

IOA:4-11.9, 12

IOA:9-I.3, 5.6

IOA:9-4.6
lOA: 17-2, 5, 6

lOA: 18-8.7
IOA:22-2
IOA:71-3.2,3.4,

3.18-3.23,
3.25-3.28,3.30,
3.43,6.9

Inmate discipline: Boy's Unit at Skillman
Inmate discipline: appeal to Office of Administrative

Law
Inmate appeals to Office of Administrative Law: public

hearing
Work credits for I.S.P. violators housed in county

facilities
Open charges and reduced custody status
Social services: Volunteer Service Program; religion;

institutional chaplaincy
Use of telephone by inmates
Inmate and parolee records
Parole Board rules

PROPOSAL NOTICE
(N.J.R. CITATION)

20 NJ.R. 496(a)
20 NJ.R. 496(b)

20NJ.R.880(b)

20NJ.R.879(b)

20NJ.R.880(a)
20 NJ.R. 167(a)

20 NJ.R. 496(c)
20 NJ .R. 723(a)
19 N.J.R. 1396(b)

DOCUMENT
NUMBER

R.1988 d.239

R.1988 d.241

R.1988 d.238

ADOPTION NOTICE
(N.J.R. CITATION)

20NJ.R.1224(a)

20 NJ.R. 1224(b)

20 NJ.R. 1229(a)

Most recent update to Title IDA: TRANSMITTAL 1988-4 (supplement April 18, 1988)

11:18

11:17-3,5.7

II :5-1.34
II: 16-1

II :5-1.23
II :5-1.25
II :5-1.27
II :5-1.27
II :5-1.28

20 NJ.R. 1205(a)

20 N.J.R. 1205(b)

20 N.J.R. 725(a)
19 NJ.R. 1718(a)
19NJ.R.I051(a) R.1988d.254
20 N.J.R. 725(b)
20 N.J.R. 1161(a)

20 NJ.R. 1163(a)
20N.J.R.1062(a)

20NJ.R.1152(a)

20 NJ.R. 242(a)

20N.J.R.1061(a)

20N.J.R.1152(a)
20NJ.R.1159(a)
19N.J.R.1286(a)
20NJ.R.I72(a)
19 NJ.R. 1620(b)
20 NJ.R. 43(a)
20NJ.R.880(c)
20 N J .R. 883(a)
20N.J.R.497(a) R.1988d.237
20 NJ.R. 1160(a)
19 NJ.R. 2238(a)

INSURANCE-TITLE II
II: 1-20,22 Cancellation and nonrenewal requirements and

practices
Repeal (see II: 17-3, 5.7)
Replacement parts for damanged automobiles
Replacement of life insurance policy
Basic hospital expense coverage
Individual health policies: loss ratio standards
Optional coverage for pregnancy and childbirth benefits
Hospital preadmission certification programs (HPCPs)
Control of real estate brokerage files
Real estate advertising practices
Supervision of real estate offices
Real estate licensee's obligation to disclose certain

information concerning a property and to submit to
a seller all written offers: pre-proposal

Real estate services to handicapped
Sale of interstate real properties: advertisements
Real estate brokers pre-licensure course
Educational requirements for real estate licensure
Certification as real estate instructor: classroom

procedure
Discriminatory commission-split policies
Fraud prevention: verification and claim form

statements
Insurance producer licensing: professional

qualifications
New Jersey Medical Malpractice Reinsurance Recovery

Fund Surcharge: pre-proposed new rules

11:2-1,19
11:2-17.3,17.10
11:4-2
11:4-16.6
11:4-18.3, 18.5, 18.10
11:4-19
11:4-30
11:5-1.13
11:5-1.15
11:5-1.18
II :5-1.23

Most recent update to Title II: TRANSMITTAL 1988-3 (supplement April 18, 1988)

LABOR-TITLE 12
12:16A-11

12: 17-2.6

12:45-49
12:60-6.1
12:60-7

12: 100-4.2,5.2,6.2
12:112

12:120·2.1 (8:60-2.1)
12: 120-5 (8:60-5)
12: 195

Unemployment and Disability Insurance group
accounts

Noncompliance with quality control reviews of
unemployment insurance claims

Vocational rehabilitation
Recordkeeping by public work project employers
Apprentice to journeymen ratios for public work

projects
Public employee safety and health
Public Employees' Occupational Safety and Health

Review Commission
Asbestos removal defined
Asbestos worker and supervisor permits
Carnival-amusement rides

20 N.J.R. 1071(b)

20 NJ.R. 884(a)

20 N.J.R. 620(a)
20N.J.R.1164(a)
20NJ.R.1164(b)

20 NJ.R. 726(a)
20N.J.R.1165(a)

20 N.J.R. 1049(a)
20 NJ.R. 728(a)
20NJ.R.1072(a)

R.1988 d.235

R.1988 d.260

R.1988d.261

20 NJ.R. 1230(a)

20 N.J.R. 1232(a)

20 N.J.R. 1232(b)

20 N.J.R. 1082(a)R.1988 d.2l5
20NJ.R.II71(a)
20 NJ.R. l72(b)
19 NJ.R. 2383(a)
20N.J.R.1073(a)

Most recent update to Title 12: TRANSMITTAL 1988-3 (supplement March 21,1988)

COMMERCE, ENERGY, AND ECONOMIC DEVELOPMENT-TITLE 12A
12A: 12-2.3, 2.7 Local Development Financing Fund: project set-asides
12A: 12-3 Tourism Matching Grant Program
12A:50-1 Cogeneration: reporting by non-utility generators
12A:54 Cogeneration equipment and use tax exemption:

technical sufficiency standards

Most recent update to Title 12A: TRANSMlTTAL 1988·2 (supplement April 18, 1988)

(CITE 20 N.J.R. 1496) NEW JERSEY REGISTER, MONDAY, JUNE 20, 1988

You're viewing an archived copy from the New Jersey State Library.



20 N.J.R. 1088(a)
20 N.J.R. 1088(a)

ADOPTION NOTICE
(N.J,R. CITATION)

20 N.J.R. 1095(a)
20 N.J.R. 986(a)

20 N.J.R. 1085(a)

20 N.J.R. l463(a)

20 N.J.R. 1207(c)

20 N.J.R. 1207(a)
20 N.J.R. 1207(b)

20 N.J.R. 622(a)
20N.J.R.627(a) R.1988d.227
20 N.J .R. 44(a)

20 N.J.R. 499(a)

20N.J.R.176(a)
19N.J.R.1624(c)
19N.J.R.1783(b)
20 N.J.R. 884(b)
20 N.J.R. 885(a)

20 N.J.R. 370(b) R.1988 d.214
20N.J.R.370(b) R.1988d.214
20 N.J.R. 886(a)
19 N.J.R. 2240(a)
20N.J.R.501(a) R.1988d.228
19 N.J.R. 2243(a) R.1988 d.203
19N.J.R.1786(a)

19N.J.R.1952(a)
20 N.J.R. 244(a)
20N.J.R.736(a)

20N.J.R.1171(b)
20 N.J.R. 244(b)
20 N.J.R. 501(b) R.1988 d.271

20 N.J.R. 380(a)
20 N.J.R. I J72(a)
20 N.J.R. 506(a) R.1988 d.245
20N.J.R.506(b) R.1988d.244
20N.J.R.II73(a)
20N.J.R.1174(a)
20N.J.R.1175(a)
20N.J.R.507(a) R.1988d.246
20N.J.R.1175(b)
20 N.J.R. 736(b)
20 N.J.R. 963(a)
20 N.J.R. 507(b)

PROPOSAL NOTICE DOCUMENT
(N.J.R. CITATION) NUMBER

Repeal (see 13:28)
Board of Cosmetology and Hairstyling
Board of Cosmetology and Hairstyling: fee schedule
Board of Accountancy: Quality Enhancement Program
Marriage counseling: temporary permit holders
Participation in medical residency programs
Medical examiners board: prescribing of amphetamines

and sympathomimetic amine drugs
Board of Pharmacy rules
Board of Pharmacy rules: extension of comment period
Professional engineers and land surveyors: conflict of

interest; approval of work
Licensure and practice of veterinary medicine
Practice of audiology and speech-language pathology
Sale of animals

Athletic Control Board: weighing of boxers
Thoroughbred racing: horsemen associations..
Thoroughbred racing: respiratory bleeders
Thoroughbred racing: competition by bleeders
Thoroughbred racing: Daily Triple wagering
Harness racing: horsemen associations
Harness racing: trainers leaving the paddock
Harness racing: respiratory bleeders
Harness racing: Daily Triple wagering
Violent crimes compensation: prosecution of offender
Training requirements for arson investigators
Hazard Waste Management Information Awards

13:39
13:39
13:40-3.1

13:44-1.2, 2.1
13:44C
13:45A-12.1,12.2,

12.3
13:46-IA.3
13:70-1.30
13:70-6.55
13:70-14A.9
13:70-29.50
13:71-1.25
13:71-6.14
13:71-11.9
13:71-27.54
13:75-1.7
13:76
13:80-1

13:4-3.4,3.5,8.2

13:21-11.13
13:21-21
13:27-3,4
13:27-5.4
13:27-5.8,8.7, 8.8,

8.15
13:27A
13:28
13:28-5.1
13:29-5
13:34-3.6
13:35- I.5
13:35-6.7

N.J.A.C.
CITATION
LAW AND PUBLIC SAFETY-TITLE 13
13: I Police Training Commission rules
13:3-1,2,3,4,7 Amusement games control
13:3-3.4, 3.5, 3.6 Amusement games: preproposal concerning player fees

and value of prizes
Discrimination complaints: confidentiality of parties'

identities
Temporary registration of motor vehicles
Auto body repair facilities
Architectural practice; definitions
Licensure of out-of-state architects
Certification of landscape architects

Most recent update to Title 13: TRANSMITTAL 1988-4 (supplement April 18, 1988)

14:11-6
14:18-3
14:18-15.1

PUBLIC UTILITIES-TITLE 14
14:3-7.5 Interest on customer deposits
14:3-7.13 Collection activity on disputed charges; interest on

overpayments
Interest on fuel clause overrecoveries
Cable TV: pre-proposal for telephone service standards
Preproposal: Statewide cable TV access channel for

educational and public affairs programming

20 N.J.R. 737(a)
20 N.J.R. 963(b)

19 N.J.R. 1967(c)
19 N.J.R. 2125(b)
20 N.J.R. 1063(a)

Most recent update to Title 14: TRANSMITTAL 1988-1 (supplement January 19, 1988)

14A:6-2
14A:22-1.2, 2.1,3.1,

3.2,3.8,4.1,5.1,
8.1

ENERGY-TITLE 14A
14A:3-7 Individual electric metering in residential buildings:

repeal
Business Energy Improvement Program
Commercial and apartment conservation service

program

19N.J.R.2247(a) R.1988 d.188

20N.J.R.250(b) R.1988d.197
19N.J.R.2247(b) R.1988d.187

20 N.J.R. 991(a)

20 N.J.R. 991(b)
20 N.J.R. 995(a)

Most recent update to Title 14A: TRANSMITTAL 1988-1 (supplement February 16, 1988)

STATE-TITLE 15
15:2-1
15: 10-6

Commercial recording: expedited services
Voting accessibility for elderly and handicapped

20 N.J.R. 522(b)
19 N.J.R. 2249(a)

R.1988 d.202 20 N.J.R. 997(a)

19N.J.R.I064(a)
19 N.J.R. 2126(a)
20 N.J.R. 887(a)

Most recent update to Title 15: TRANSMITTAL 1987-1 (supplement February 17,1987)

PUBLIC ADVOCATE-TITLE 15A

Most recent update to Title 15A: TRANSMITTAL 1987-1 (supplement April 20, 1987)

TRANSPORTATION-TITLE 16
16:25 Utility accommodation on highway rights-of-way
16:25A Soil erosion and sediment control on DOT projects
16:28 Speed limits on State highway system
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N.J.A.C. PROPOSAL NOTICE DOCUMENT ADOPl'ION NOTICE
CITATION (N.J.R. CITATION) NUMBER (N.J.R. CITATION)
16:28-1.13. 1.15. Speed limit zones along Routes 13,20,44, and 70 20 NJ.R. 630(a) R.1988d.217 20 N.J.R. 1095(b)

1.30, 1.93
16:28-1.26, 1.41 Speed limit zones along U.S. 9 and Route 185 20 N.J.R. 632(a) R.1988d.219 20N.J.R.1096(a)
16:28-1.31 Speed limits along Route 56 in Cumberland and Salem 20 NJ.R. 964(a)

counties
16:28-1.41 Speed limits along U.S. 9 in Cape May County Emergency (expires R.1988 d.225 20 N J .R. 1113(a)

6-24-88)
16:28-1.49 Speed limits along Route 35 in Bay Head 20 N J .R. 965(a)
16:28-1.112 Speed limit zones along Route 156 in Hamilton 20 NJ.R. 632(b) R.1988 d.220 20 NJ.R. 1097(a)
16:28-1.158 Speed limits along Route 179 in Hunterdon County 20NJ.R. Jl76(a)
16:28A Restricted parking and stopping 20 N.J.R. 887(a)
16:28A-1.2, 1.7, 1.15 Bus stop zones along U.S. I and 9 in North Bergen, 20NJ.R.965(b)

U.S. 9 in Howell, and Route 23 in Wayne
16:28A-1.7,1.18, Restricted parking along U.S. 9, Route 27, and U.S. 206 20 NJ.R. 633(a) R.1988d.218 20 NJ.R. 1097(b)

1.57
16:28A-I.7, 1.46 Stopping restrictions along U.S. 9 in Cape May and 20 N.J.R. 887(b)

U.S. 130 in Mercer County
16:28A-1.9, 1.32 Bus stop zones along Route 17 in Lyndhurst and U.S. 20NJ.R.II77(a)

46 in Elmwood Park
16:28A-1.28,IAI Restricted parking along U.S. 40 and Route 77 in Upper 20 N.J.R. 508(a) R.1988 d.208 20 NJ.R. 1098(a)

Pittsgrove Township
16:28A-1.33 Route 47 in Franklin: correction 20NJ.R.lOOI(c)
16:28A-1.34 Bus stops along Route 49 in Salem and Fairfield 20 NJ.R. 888(a)
16:28A-1.36 Restricted parking on Route 57 in Washington Emergency (expires R.1988 d.293 20NJ.R.1484(b)

Township, Warren County 8-2-88)
I6:28A- I046 No parking bus stop along U.S. 130 in Edgewater Park 20 NJ.R. 634(a) R.1988 d.222 20 NJ.R. 1098(b)
16:28A-1.46, 1.98 Parking restrictions along U.S. 130 in Salem and 20 NJ.R. 1004(a)

Burlington counties, and Route 56 in Vineland
16:28A-1.51 Parking restrictions along Route 168 in Gloucester 20 NJ.R. 1065(a)

Township
16:28A-1.61 No parking bus stop along U.S. 9W in Alpine 20 N.J.R. 634(b) R.1988 d.223 20 NJ.R. 1098(c)
16:28A-1.70 No parking bus stop along Route 439 in Elizabeth 20 N J .R. 635(a) R.1988 d.221 20 NJ.R. 1099(a)
16:29 No passing zones 20 NJ.R. 887(a)
16:30 Miscellaneous traffic rules 20 NJ.R. 887(a)
16:30-3 Pre-proposal: Exclusive bus lane on Routes 3 and 495 19 NJ.R. 1421(b)
16:30-3.6 Exclusive bus and HOV lanes along Routes 3 and 495 20 NJ.R. 737(b)

into Manhattan
16:30-4.2 Bicycle restrictions along Route 88 in Point Pleasant 19 NJ.R. 2254(a)
16:30-10.6, 10.7 Midblock crosswalks along Routes 35 and 37 in Seaside 20 NJ.R. 509(a) R.1988d.207 20 NJ.R. 1099(b)

Heights
16:30-10.8 Midblock crosswalk along Route 88 in Point Pleasant 20NJ.R.II77(b)
16:31 No left turns 20 NJ.R. 887(a)
16:31A Prohibited right turns on red 20 NJ.R. 888(b)
16:41B Newspaper boxes on State highways 20NJ.R.II78(a)
16:44 Contract administration 20 N.J.R. 889(a) R.1988 d.279 20 NJ.R. 1467(a)
16:53C Rail Freight Program 20 NJ.R. 966(a)
16:55 Licensing of aeronautical activities 20 NJ.R. 967(a)
16:60 Aircraft safety: issuance of summons and designation 20 N.J.R. 968(a)

of peace officer
16:61 Aircraft accidents 20 NJ.R. 968(b)
16:75 NJ TRANSIT: bus allocation guidelines 20 NJ.R. 635(b) R.1988 d.249 20NJ.R.1207(d)

Most recent update to Title 16: TRANSMITIAL 1988-4 (supplement April 18, 1988)

TREASURY-GENERAL-TITLE 17
17: 1 Division of Pensions: general administration 20 NJ.R. 636(a) R.1988 d.243 20 NJ.R. 1208(a)
17:1-1.10 Pension administration: bad balances in withdrawn 20 NJ.R. 1181(a)

accounts
17: 1-2.36 Alternate Benefit Program: transfers and interest 20 N.J.R. 969(a)
17: 1-4.37 Applications for disability retirement 20 N.J.R. 510(a) R.1988 d.231 20 NJ.R. 1208(b)
17:2-2.2 Public Employees' Retirement System: multiple 20 NJ.R. 969(b)

enrollments
17:3 Teachers' Pension and Annuity Fund 20 NJ.R. 1181(b)
17:5-6.1 State Police Retirement System: transfer of service 20 NJ.R. 47(b)

credit
17:9-4.2 State Health Benefits Program: full-time employee 20 NJ.R. 741(a)

defined
17:9-6.1 State Health Benefits Program: continuation of 20 NJ.R. 1182(a)

coverage into retirement
17:10 Judicial Retirement System administrative rules 20 NJ.R. 51O(b) R.1988 d.242 20 NJ.R. 1208(c)
17:10-6.1 Judicial Retirement System: transfer of service credit 20 NJ.R. J79(b) R.1988d.182 20 NJ.R. 998(a)
17: 16-32.12 Common Pension Fund A: permitted investment 20 NJ.R. 741(b) R.1988 d.248 20 NJ.R. 1208(d)
17:16-36.12 Common Pension Fund B: permitted investment 20 NJ.R. 742(a) R.1988 d.247 20 NJ.R. 1208(e)
17:19-10.4,10.5, Architect/engineer selection procedures 20 NJ.R. 180(a)

10.7, 10.9
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ADOPTION NOTICE
(N.J.R. CITATION)

20 NJ.R. 998(b)

DOCUMENT
NUMBER

R.1988 d.198

PROPOSAL NOTICE
(N.J.R. CITATION)
20N.J.R.48(a)State Lottery: confidentiality of individual agent's

operation

Most recent update to Title 17: TRA~SMITTAL 1988-3 (supplement April 18, 1988)

N.J.A.C.
CITATION
17:20-6.3

20 NJ.R. 48(b)
19 N.J.R. 2255(b)
20 NJ.R. 511(a)
19 N.J.R. 2255(b)
20N.J.R.1066(a)
19 NJ.R. 2255(b)
19 NJ.R. 2255(b)
20 N.J.R. 512(a)
20 NJ.R 637(a)
19 NJ.R. 2255(b)
20NJ.R.514(a)
20 N.J.R. 742(b)
19 N.J.R. 2255(b)

20 NJ.R 515(a)

19 NJ.R. 2255(b)

19 N.J.R. 2255(b)
20NJ.R.970(a)
19 NJ.R. 2255(b)
19 NJ.R. 2255(b)

Gross Income Tax: c::mployee defined: employer
withholding; business expenses

Post tax amnesty

Corporation business tax: recycling equipment credit
Post tax amnesty
Business Personal Property Tax
Post tax amnesty
Local property taxation
Post tax amnesty
Post tax amnesty
Sales and Use Tax
Transfer inheritance tax and estate tax
Post tax amnesty
Gross Jncome Tax: Setoff of Individual Liability
Gross income tax: investment fund distributions
Post tax amnesty

18:37-2.1,2.2, -3,-4

TREASURY-TAXATION-TITLE 18
18:2-2 Post tax amnesty
18:5-1.1, 6.2, 12.5 Sale of tobacco to minors
18:5-\2.2 Post tax amnesty
18:7-3.15,11.12, Post tax amnesty

13.1,13.7.13.12,
13.13,14.1,14.3,
14.7,14.13-14.17,
14.20

18:7-3.18
18:8-4.5, ·8
18:9
18:9·8.5-8.7
18:12-17
18:\8-8.11,12.5, \2.7
18:22·2.4, 8.4
18:24
18:26
18:26-8.4, 9.8
18:35
18:35-1.24
18:35-1.9,1.18,1.19,

1.20
18:35-1.21,1.22.1.23

Most recent update to Title 18: TRANSMITTAL 1988-2 (supplement March 21,19881

TITLE 19-0THER AGENCIES
19:3,4.4A

19:4-6.28
19:8
19:9-1.6
19:9 Exh. A
19:17

19:25-19.3

19:25-19.3

Hackensack Meadowlands Development Commission
rules

Rezoning in East Rutherford
Use and administration of Garden State Parkway
Sleeping in parked vehicles
Prequalification of bidders for widening contracts
Appeal Board rules concerning majority representation

fee in lieu of dues
Personal financial disclosure: reporting of earned

income
Reporting of earned income: withdrawal of proposal

20 NJ.R. 743(a) R.1988 d.281

19NJ.R.1975(a)
20 NJ.R. 890(a)
19 N.J.R. 1637(b)
19 NJ.R. 2129(b)
20 N.J.R. 891(a)

19NJ.R.1541(a)

20 NJ.R. 762(a)

20 NJ.R. 1467(a)

Most recent update to Title 19: TRANSMITTAL 1988-1 (supplement April 18, 1988)

TITLE 19 SUBTITLE K-CASINO CONTROL COMMISSION/CASINO REINVESTMENT DEVELOPMENT AUTHORITY

Dealing shoes
Slot machine bill changer system

Reporting of complimentary itc::ms and services
Internal casino controls

Verification of travelers checks
Verification of travelers checks: public hearing
Coun t times for cash and coin
Use of slot tokens not redeemable for cash

19:40-2 Accc::ss to information maintained by casino licensees
19:41 Applications
19:41-9.9A, 9.IIA Junket enterprise and representative license fees
19:42 Hearings
19:45-1.1, 1.10, 1.11, Slot machine bill changer system

1.12,1.16,1.17,
1.32. 1.33, 1.36,
1.37, 1.38, 1.42,
1.44

19:45-1.1, l.l O. 1.11, Slot machine bill changer system: 90-day
1.12,1.16,1.17, implementation
1.32, 1.33, 1.36,
J .37, 1.38, 1.42,
1.44

19:45-1.2, 1.46
19:45-1.14, 1.36,

1.39, 1.408. 1.45
19:45-1.25
19:45-1.25
19:45-1.33, 1.42, 1.43
19:45-1.34, 1.36,

1.37, 1.44
19:46 Gaming equipment
19:46-1.5, 1.25, 1.26, Use of slot tokens not redeemable for cash

1.33
19:46-1.19
19:46-1.25, 1.26

20N.J.R.1068(a)
20N.J.R.763(a)
20 NJ.R. 381(a)
20 N.J.R. 764(a)
20 N.J.R. 765(a)

Expires 7-10-88

19NJ.RI975(b)
20N.J.R.1069(a)

20 NJ.R. 51(a)
20 NJ.R. 1071(a)
19 NJ.R. 2265(a)
20 N.J.R.516(a)

20 N.J.R. 638(a)
20 NJ.R. 516(a)

20 NJ.R. 1069(a)
20 NJ.R. 765(a)

R.1988 d.255
RI988 d.200
RI988 d.256

R.1988 d.209

R.1988 d.224

R.1988d.232
R.1988 d.224

20 NJ.R. 1209(a)
20 NJ.R. 998(c)
20 NJ.R. 1209(b)

20 NJ.R. 769(a)

20 NJ.R. 1102(a)

20 NJ.R. 1099(c)

20 N.J.R 1209(c)
20 NJ.R 1099(c)
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PROPOSAL NOTICE DOCUMENT
(N.J.R. CITATION) NUMBER

Expires 7-10-88

20 NJ.R. 52(a)
20 NJ.R. 639(a) R.1988 d.233
19NJ.R.1542(a)
19NJ.R.1638(a)
20NJ.R. nO(a) R.1988 d.257
20N.J.R.640(a) R.1988 d.234
20 N.J.R. 970(b)
19 N.J.R. 1182(a)

N.J.A.C.
CITATION
19:46-1.25, 1.26

19:46-1.29
19:47
19:47-1.11
\9:47-5.3
19:50
19:53
19:53-1.3,1.13
19:53-1.5

Slot machine bill changer system: 90-day
implementation

Approval of slot machine modifications
Rules of the games
Rules of the games: craps
Roulelle and "no more bets" procedure
Casino hotel alcoholic beverage control
Equal employment opportunity and affirmative action
Casino licensee's EEOjAA office: reproposal
Pre-proposal: Affirmative action employment goals for

handicapped or disabled persons

Most recent update to Title 19K: TRANSMIlTAL 1988-2 (supplement April 18,1988)

ADOPTION NOTICE
(N.J.R. CITATION)

20N.J.R.769(a)

20 :-I.J.R. 1209(d)

20N.J.R.1210(a)
20 N.J.R. 12l4(a)
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