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STATE AGENCY RULEMAKING

INTERESTED PERSONS

Interested persons may submit comments, information or argnments concerning any of the rule proposals in this issue until August 4, 1993, Submissions
and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal.
On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response
to a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the

New Jersey Administrative Code.
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EXECUTIVE ORDERS

GOVERNOR’S OFFICE

EXECUTIVE ORDERS

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 95(1993)

State Officers and Employees
Blind Trusts and Interests in Closely Held
Corporations

Issued: June 10, 1993.
Effective: June 10, 1993,
Expiration: Indefinite.

WHEREAS, since 1974 the New Jersey Executive Commission on
Ethical Standards has had definitive rules for the establishment of blind
trusts by State officers and employees; and

WHEREAS, Executive Order No. 1 (January 18, 1990) and Executive
Order No. 9 (April 18, 1990) established strict financial disclosure re-
quirements for public officers and employees of the State of New Jersey;
and

WHEREAS, there is a need to continually evaluate existing standards
in order to make them more responsive to the citizens we represent;
and

WHEREAS, the highest possible level of disclosure is necessary in
order to maintain the public’s faith that their government is acting in
the best interest of the citizenry; and

WHEREAS, such disclosure should allow the public to have
knowledge of the assets and holdings of public officers and employees;
and

WHEREAS, ownership in any closely held corporation that does
business with government entities can raise the appearance of a potential
conflict of interest;

NOW, THEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes, do hereby ORDER and DIRECT:

L Trusts

A. Blind trusts shall be eliminated in favor of full disclosure of assets
by any regular State officer or employee (hereinafter “employee”) or
any special State officer or employee (hereinafter “officer’), see “Defini-
tions,” section V, infra, who is required by law or executive order to
submit a financial disclosure statement to the Executive Commission on
Ethical Standards.

B. After the date of this Order, no employee or officer who is required
by law or executive order to submit financial disclosure statements to
the Executive Commission on Ethical Standards (“Commission”) shall
maintain a blind trust. Furthermore, no such employee or officer shall
establish a blind trust during that person’s tenure.

C. The Commission shall immediately commence the process of termi-
nating blind trusts held by any such employee or officer who is employed
as of the date of this Order.

D. Any covered employee or officer who is employed as of the date
of this Order shall forthwith notify the Commission as to the existence
of a blind trust and the identity and address of the trustee. No later
than June 30, 1993, the trustee shall advise the Commission of any and
all assets held in such trust. The Commission shall review the assets and
shall determine whether any such assets must be divested, consistent with
the standards set forth in this Order. The Commission shall notify the
trustee of its findings no later than August 15, 1993. The Commission
shall afford the trustee 120 days after the date of notification to effec-
tuate the orderly disposition of any such asset.

I1. Interests in Closely Held Corporations or Similar Entities

A. No employee of a State agency who is required by law or executive
order to submit financial disclosure statements to the Commission shail
be permitted to retain any interest in any closely held corporation,
partnership, sole proprietorship, or similar business entity doing business
with any federal, state, interstate, or local government entity, except as
provided in subsection 3 below.

1. Any such employee who is employed as of the date of this Order,
and who retains any interest in any closely held corporation, partnership,
sole proprietorship, or similar business entity doing business with any
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federal, state, interstate, or local government entity, shall notify the
Commission as to his or her interest, and his or her spouse’s interest,
in such a business entity no later than June 30, 1993. The Commission
shall review this disclosure statement to determine whether the business
entities in which the employee has an interest are engaged in govern-
ment-related business within the meaning of this Order, and whether
the holdings are in compliance with the Conflicts of Interest Law and
this Order. No later than August 15, 1993, the Commission shall notify
the employee of its findings. The employee shall be afforded 120 days
after the date of notification to effectuate the orderly disposition of any
asset, or to demonstrate to the Commission that the business entity has
ceased to do business with a government entity in a manner prohibited
by this Order.

2. After the issuance of this Order, no State agency shall employ any
person in a covered position who at the time of employment holds any
interest in any closely held corporation, partnership, sole proprietorship,
or similar business entity doing business with any federal, state, interstate,
or local government entity, except as provided in subsection 3 below.
No individual seeking employment in such a position shall divest a
covered asset in a manner otherwise prohibited by this Order for the
purpose of satisfying the provisions of this Order. Furthermore, no
covered employee shall obtain any prohibited interest in a business entity
during the employee’s tenure.

3. The provisions of this subsection shall not apply to any purchase,
sale, contract, or agreement with any government entity, other than a
State agency, which is made or awarded after public notice and com-
petitive bidding as provided by the Local Government Contracts Law,
N.J.S.A. 40A:11-1 et seq., or such similar provisions contained in the
public bidding laws or regulations applicable to any government entity
in this State or any other jurisdiction, provided that any such purchase,
contract, agreement, or sale, including a change in orders and amend-
ments thereto, shall receive the prior approval of the Commission. The
provisions do apply where the purchase, sale, contract, or agrecment is
authorized by any of the exceptions (e.g, professional or technical
services, emergent matters, and unique compatibility) provided by the
Local Government Contracts Law, NJ.S.A. 40A:11-1 et seq, or such
similar provisions contained in the public bidding laws or regulations
of any other jurisdiction.

B. No employee or officer who is required by law or executive order
to submit a financial disclosure statement to the Commission shall retain
any interest in any closely held corporation, partnership, sole
proprietorship, or similar business entity unless the Commission shall
have first determined that the employee or officer may retain such an
interest in such business entity.

1. Each covered employee or officer who is employed or appointed
as of the date of this Order shall notify the Commission as to his or
her interest, and his or her spouse’s interest, in any such business entity
no later than June 30, 1993. The Commission shall review the disclosure
statement and shall determine whether the employee or officer may
retain such interest in the business entity consistent with the standards
set forth in the Conflicts of Interest Law and this Order. The Commission
shall notify the employee or officer of its findings no later than August
15, 1993. The employee or officer shall be afforded 120 days after the
date of notification to effectuate the orderly disposition of any asset or
to demonstrate that the business entity has ceased the business activity
in question.

2. After the issuance of this Order, no State agency shall employ or
appoint any employee or officer to a covered position if such person
holds any interest in any closely held corporation, partnership, sole
proprietorship, or similar business entity, unless the Commission has
reviewed such interest and determined that the employee or officer may
retain such an interest. A person seeking such employment or appoint-
ment shall disclose to the Commission his or her interest, and his or
her spouse’s interest, in any such business entity as soon as practicable,
and the Commission shall render a determination no later than thirty
days after receiving such disclosure, or at its next regularly scheduled
meeting. No individual seeking employment or appointment to such a
position shall divest a covered asset in a manner otherwise prohibited
by this Order for the purpose of satisfying the provisions of this Order.

ITII. Ongoing Review by the Commission
A. The Commission shall review all financial disclosure statements as
they may from time to time be submitted by covered employees and

(CITE 25 NJ.R. 2797)
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officers to determine whether the covered persons have obtained
ownership or interest in any assets that give rise to a present or potential
conflict of interest, or a present or potential appearance of a conflict
of interest, within the meaning of this Order.

B. Each covered employee or officer shall amend his or her financial
disclosure statement within thirty days of gaining knowledge of (a) his
or her, or his or her spouse’s acquisition of any interest in any closely
held corporation, partnership, sole proprietorship, or similar business
entity; or (b) the commencement of any business activity covered by the
provisions of this Order and as determined by the Commission, including,
for example, a change in business plan authorizing business activity with
a federal, state, interstate, or local government entity, by a business in
which the employee or the employee’s spouse has an interest covered
by this Order.

C. Any employee or officer subject to this Order who acquires an
interest prohibited under this Order by way of inheritance, bequest, or
similar circumstance beyond his or her control shall follow the
procedures for disclosure and disposition set forth in Section II of this
Order.

IV. Limitations on Divestiture

A. All required divestitures shall be subject to the following con-
ditions:

1. Divestiture must occur within the time periods prescribed above.

2. Ownership or control of the asset may not be transferred to a
member of the employee’s or officer’s immediate family (see “Defini-
tions,” section V, infra).

3. The terms and conditions of any conveyance of ownership and
control of the asset shall not contain any provisions regarding the return
of the asset to the employee or officer subsequent to his or her State
services.

V. Definitions

A. For the purpose of this Order:

1. “Member of the immediate family” shall mean a spouse, child,
parent, or sibling residing in the same household.

2. “Asset” shall mean property of any kind, real and personal, tangible
and intangible, having a value greater than $1,000.

3. “Interest” in a closely held corporation, partnership, sole
proprietorship, or similar business entity shall mean any ownership or
control of any profits or assets of such business entity,

4. “Doing business” with any federal, state, or local government entity
shall mean business or commercial transactions involving the sale, con-
veyance, or rental of any goods or services, and shall not include such
activities as compliance with regulatory procedures.

5. “Regular State employee” shall have the same meaning as ““State
officer or employee™ as set forth at N.J.SA. 52:13D-13b, and “special
State officer” shall have the same meaning as “Special State officer or
employee” as set forth at N.J.S.4. 52:13D-13e.

6. “State agency” shall mean any of the principal departments of State
government and any entity allocated therein in conformance with N.J.
Const. (1947), Art. V, §1V, para. 1.

VI. Sanctions and Effective Date

A. The failure of an employee or officer to comply with the provisions
of this Order shall constitute good cause for his or her removal from
employment or office.

B. This Order shall take effect immediately.

(CITE 25 N.J.R. 2798)

EXECUTIVE ORDERS

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio

Executive Order No. 96(1993)
Tribute to Mildred Barry Garvin
Issued: June 15, 1993.

Effective: June 15, 1993.
Expiration: Indefinite.

WHEREAS, Mildred Barry Garvin zealously served the citizens of
Essex County as the first African American on the East Orange Board
of Education, rising to be president of that body; and

WHEREAS, she was also the first African American to serve on the
East Orange Public Library’s Board of Directors, holding the post of
Secretary/Treasurer; and

WHEREAS, she moved on to serve in the General Assembly from
1967-77, chairing the Education Committee; and

WHEREAS, her commitment to education remained steadfast
throughout her career serving Rutgers University as Director of Special
Projects and Internships in the Department of Public Administration;
and

WHEREAS, she received numerous awards, citations, and testimonials
honoring her entrepreneurial spirit and dedication, including the State
Family Planning Legislator’s Recognition Award in 1985, the Mary
Senatore Award from the Essex County Federation of Democratic
Women, the Community Service Award from the Oranges and
Maplewood Branch of the NAACP, and an Exemplary State Officials
Award from the Morris County Chapter of the Association of Black
Educators; and

WHEREAS, her inspiring career was crowned in 1991 when she was
sworn in as President of the NAACP of the Oranges and Maplewood;
and

WHEREAS, it is fitting and appropriate for the State of New Jersey
to mark the passing of Mildred Barry Garvin, a standard bearer and
public servant;

NOW, THEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes, do hereby ORDER and DIRECT:

1. The flag of the United States of America and the flag of the State
of New Jersey shall be flown at half staff at all State departments, offices,
agencies and instrumentalities during appropriate hours beginning on
Tuesday, June 15, 1993, through and including Wednesday, June 16, 1993
in recognition and mourning of the passing of a distinguished legislator
and New Jersey citizen, Mildred Barry Garvin.

2. This Order shall take effect immediately.

NEW JERSEY REGISTER, TUESDAY, JULY 6, 1993
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PROPOSALS

ENVIRONMENTAL PROTECTION

RULE PROPOSALS

BANKING
C)

DIVISION OF REGULATORY AFFAIRS
Conversion of Associations
Proposed Readoption: N.J.A.C. 3:32

Authorized By: Jeff Connor, Commissioner, Department of
Banking.

Authority: N.J.S.A. 17:12B-1 et seq.

Proposal Number: PRN 1993-372.

Submit comments by August 4, 1993 to:
Steve Szabatin, Deputy Commissioner
Department of Banking
CN 040
Trenton, N.J. 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 3:32, Conversions
of Associations, expires on October 3, 1993. The Department of Banking
has reviewed the rules initially adopted October 3, 1988 and amended
June 17, 1991, and has determined them to be necessary, reasonable
and proper for the purpose for which they were originally promulgated,
as required by the Executive Order.

Subchapter 1 provides, consistent with Article XXI of the Savings and
Loan Act (1963) as amended and N.J.S.A. 17:12B et seq., the procedure
by which an insured mutual association may convert to a capital stock
association. Applications and other forms provided by and filed with the
Federal Savings and Loan Insurance Corporation shall be forwarded to
the Commissioner as part of the application process for preliminary
approval, together with the required fee. A 3121 Association may comply
by submitting the form provided by the Commissioner.

Subchapter 1 also requires a State chartered association making such
conversion to comply with certain specified conditions and procedures.
An association applying for conversion must adopt a resolution to this
effect, approved by two-thirds of the board of directors. In addition the
plan must be fair and equitable to all members and include sufficient
provision to protect the interest of the depositors of the prospective
capital stock association. If the Commissioner approves the preliminary
application, he or she shall issue an intent of approval which is subject
to the affirmative vote of a majority of eligible members and compliance
with applicable law.

Subchapter 1 also sets forth parameters for members’ entitlement to
vote, times when special meetings may be called and manner in which
voting may take place concerning conversion, adoption of bylaws and
election of officers, in person or by proxy. In addition this subchapter
defines persons eligible to purchase shares of stock, price of stock and
designates qualifications for independent persons who will establish
prices. A definition of “3121 Association” is provided, as well as the
standard applied by the Commissioner for approval of the application
for conversion.

Subchapter 2 requires the savings bank or association applying to
convert to submit the following: (1) a certified copy of the resolution
of the board of directors authorizing the conversion; (2) a certified copy
of the resolution adopted by the stockholders or members; (3) a
certificate of incorporation for the converted institution; (4) biographical
information; (5) completed requests for criminal history information; (6)
a copy of the institution’s most recent quarterly financial report; (7)
financial projects for the next three years; and (8) copies of all appli-
cations for Federal regulatory approval and all approvals required in
connection with the conversion, or a statement or opinion of counsel
for the savings bank or association that no Federal regulatory approvals
are required.

In addition, the applicant must submit a nonrefundable application
fee. This fee is set at $10,000. The Department is presently considering
a rule which would limit the fee to $10,000 in those circumstances where
an institution initiates a second conversion after completion of an initial
conversion.
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Social Impact
Readoption of these rules will continue to provide a mechanism for
conversion of associations to savings banks and from savings banks to
associations. Upon such conversion, the depository will remain in place
with no adverse impact upon the community it serves.

Economic Impact

The proposed readoption makes no change in the previously
established fee for conversions at $10,000. Such fee will have a negative
effect on the depository. This fee is necessary to reimburse the Depart-
ment for the administrative costs of reviewing the application.

However, associations which convert to savings banks for the first time
will be able to avoid costs associated with duplicative regulation by the
Office of Thrift Supervision, so these institutions will sustain a positive
economic impact as a result of the rules.

Regulatory Flexibility Analysis

The rules proposed for readoption impose compliance requirements
on savings banks and associations applying for conversion. In particular,
the proposed rules require a converting institution to file several items
with the Department. Approximately one-half of these institutions are
small businesses as defined by the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. It is essential that the Department receive this informa-
tion from all converting institutions so that it may review compliance
with statutory requirements. In addition, the information permits the
Department to review the soundness of the institution and the com-
petence of its management. This review is necessary for all institutions,
so no differentiation is made based on the size of the institution.

The proposed readoption also continues imposition of the $10,000
application fee. This fee reimburses the Department for its administrative
costs for reviewing the application. These costs are incurred regardless
of the size of the depository. Accordingly, no differentiation is made
here either.

Full text of the proposed readoption can be found in the New
Jersey Administrative Code at N.J.A.C. 3:32.

ENVIRONMENTAL PROTECTION
AND ENERGY

(b)
DIVISION OF PARKS AND FORESTRY

State Park Service Code

Proposed Amendments: N.J.A.C. 7:2-2.20, 3.6, 6.4,
8.4,8.6,10.2,16.5,17.1,17.3,17.4 and 17.5

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 13:1B, 13:1B-15.100 et seq., and 13:1L-1 et
seq.
DEPE Docket Number: 37-93-06.
Proposal Number: PRN 1993-361.
Submit comments by August 4, 1993 to:
Janis Hoagland, Esq.
Administrative Practice Officer
Office of Legal Affairs
Department of Environmental Protection and Energy
CN 402
Trenton, New Jersey 08625-0402

The agency proposal follows:

Summary
The State Park Service Code, adopted on September 4, 1991, at
N.J.A.C. 7:2, governs the administration, management and use of State
parks, forests, recreational areas, historic sites, natural areas, marinas,
golf courses, botanical gardens and other lands, waters and facilities
under the jurisdiction of the Department and assigned to the State Park
Service in the Division of Parks and Forestry.

(CITE 25 N.J.R. 2799)
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ENVIRONMENTAL PROTECTION

The proposed amendments concerning the adjustment of fees charged
for services and facilities provided by the State Park Service and including
correction of a number of typographical errors and minor clarifications
are as follows:

The proposed amendment at N.J.A.C. 7:2-2.20(c) requiring that a
person under 12 years of age shall not be admitted to the swimming
pool at Liberty State Park unless the person is accompanied by a person
at least 18 years of age is intended to ensure the health, safety and
welfare of the children using the pool.

The proposed amendment to N.J.A.C. 7:2-3.6(b) clarifies the restrict-
ing of the speed limit for motor vehicles on improved (dirt, gravel or
sand) roadways to 20 miles per hour unless otherwise posted. The
amendment clarifies that the restricted speed limit applies to unimproved
(dirt, gravel or sand) roadways.

The Code now restricts the occupancy of a campsite by one party to
14 consecutive days and a total maximum of 40 days in any calendar
year. The amendments clarify that the restriction is counted by the
number of nights not days. (N.J.A.C. 7:2-6.4(a)l, 2, 3 and 4).

The Code now gives preference to New Jersey residents for the
reservation of cabins and camp shelters. In accordance with the Federal
“Land and Water Conservation Fund Act,” section 6(f)(8), and 36 CFR
59.4, this discrimination on the basis of residence is prohibited. Therefore
all references to residential preference in the codified reservation
procedures (N.JAC. 7:2-72(a) and (b)) have been deleted. This
preference was initiated over 35 years ago, when neighboring states had
not yet developed their cabin facilities and New Jersey residents were
being shut out due to the great number of out-of-state reservation
requests. Since that time, both New York and Pennsylvania have de-
veloped their cabin and shelter facilities, which has resulted in New
Jersey facilities being utilized, on average, only 58 percent of the time
during fiscal year 1992.

The Code currently prohibits the use of sailboats and ice sailboats
on the Round Valley and Spruce Run Reservoirs with masts higher than
30 feet. The Code is amended to include the Monksville Reservoir and
to clarify that the mast height is measured from the water line. (N.J.A.C.
7:2-8.4). The restriction on mast height of greater than 30 feet from the
water line at Round Valley, Spruce Run Recreation Area and Monksville
Reservoirs is a direct result of the high tension/voltage power lines that
hang and extend across these bodies of water. Any contact with these
wires by any item would expose the individual(s) to great risk and
possible harm.

The Code now prohibits the use of wind surfboards within 50 feet
of a designated bathing area. The word “wind” is proposed for deletion
to clarify that the prohibition applies to surfboards. (N.J.A.C. 7:2-8.6(b)).

The Code currently allows golf course starting time reservations. The
proposed amendment eliminates reservations except for tournaments and
provides that golf course play is on a first-come first-serve basis. (N.J.A.C.
7:2-10.2(a) and (b)). The elimination of the reservation of golf course
starting times is intended to allow the maximum number of people a
fair and equitable opportunity to enjoy golf at all hours when the course
is open.

The Code now provides that Island Beach State Park shall be closed
to all persons except Mobile Sport Fishing Vehicle (MSFV) permit
holders and persons surf fishing after 8:00 P.M. The Code is amended
to clarify that not just persons actively surf fishing but surf fishermen
and Barnegat Bay Waterfowl hunters may remain after 8:00 P.M.
(N.J.A.C. 7:2-16.5). The proposed inclusion of the Barnegat Bay Water-
fowl hunters in the group of users that may remain at Island Beach State
Park after 8:00 P.M. recognizes a continuing use that was omitted from
the Code by mistake.

All parking and walk-in fees as well as yearly State Park passes are
no longer applicable at Barnegat Lighthouse State Park and are proposed
to be deleted as a result of the construction of a new South Jetty which
no longer permits day-use bathing. The only applicable fee ($1.00) is
for the entrance to the lighthouse proper (N.J.A.C. 7:2-17.1(a)3 and
(e)ii). Proposed new N.J.A.C. 7:2-17.1(n) provides for the charging of
a fec of $1.00 for admission to the Barnegat Lighthouse for all people
12 years of age and over from Memorial Day weekend and ending on
Labor Day.

The Code is amended to include a fee of $500.00 for use of the
Terminal Building at Liberty State Park for a half day (four hours or
less) for each event; the Code is further clarified to provide that the
daily fee is charged for any part of a day greater than four hours. The
use of the Terminal Building has increased dramatically over the past
several years, especially for commercial photography and commercial

(CITE 25 NJ.R. 2800)

PROPOSALS

production advertising promotion. The Department failed to provide a
fee schedule for less than a full day’s use (half day). This omission has
resulted in a loss of revenue from those people who need to use the
Terminal Building for less than one day. (NJ.A.C. 7:2-17.3(e)2 and 3).

The Code is amended to revise the nautical terms and marina fee
charge descriptions in the Code to be consistent with the terms and
descriptions currently in use by boat owners and marina operators. The
proposed corrections have no impact on the public and will help
eliminate problems in interpreting the Code. (N.JLA.C. 7:2-17.4(a)2i
and ii).

In order for the Department to control the administration and manage-
ment of the State parks, forests, recreational areas, historic sites, natural
areas, golf courses, botanical gardens and other lands, waters and
facilities under its jurisdiction in a manner that encourages public use,
the Department must have the ability to not only increase the fees
charged for use of the services and facilities provided by the State Park
Service but to decrease any or all of such fees where the Department
determines that a fee decrease is necessary to encourage public use and
will not result in a reduction of the services and facilities available to
the public. The proposed amendment to N.J.A.C. 7:2-17.5(d) allows the
Department to decrease the fees charged under N.J.A.C. 7:2-17.1, 17.2,
17.3 and 17.4 for use of services and facilities provided by the State Park
Service upon publication of a notice of the decreased fees in the New
Jersey Register. The Code is amended to provide that fees that have
been reduced under NJ.A.C. 7:2-17.5(d) may be increased in any amount
by the Department upon publication of a notice of increase in the New
Jersey Register provided the fee is not increased above the fee for said
service or facility set forth in N.J.A.C. 7:2-17.1, 17.2, 17.3 and 174
(NJ.A.C. 7:2-17.5(e)).

Social Impact

The proposed amendments provide a positive social impact by clari-
fying the Code to increase public use of and to assure the continued
availability of the services and facilities provided by the State Park
Service. The proposed amendments also refine the application of the
Code concerning the regulation of the use of lands and waters under
the jurisdiction of the Department and assigned to the State Park Service
in the Division of Parks and Forestry for the protection of the natural
and historic resources and improvements thereon and for the safety,
protection and general welfare of the public. The proposed amendments
ensure that public use of the natural and historic resources under the
jurisdiction of the State Park Service occurs in areas managed for such
purposes and under conditions intended to protect such resources and
the public.

Economic Impact

The Code includes a schedule of fees, N.J.A.C. 7:2-17, for the services
and facilities provided by the State Park Service such as, but not limited
to, parking, boat launching, campsites, cabins and golf courses, in ac-
cordance with N.J.S.A. 13:1L-19.

The primary economic impact of the proposed amendments is the fee
for use of the Terminal Building at Liberty State Park for a half day
or less, and the procedure for the reduction of fees set forth in NJ.A.C.
7:2-17.1, 17.2, 17.3 and 17.4 upon publication of a notice in the New
Jersey Register.

The Department recognizes that the proposal to establish a half day
fee for use of the Terminal Building represents an economic impact to
the public. However, these fees were previously established to offset the
cost of providing the services and facilities to the public without the
ability to charge for a half day rate where applicable.

The proposed fee reduction procedure will have the positive economic
impact of reducing the direct cost to the public for the use of services
and facilities provided by the State Park Service when the Department
determines that a fee decrease is necessary to encourage public use and
will not result in a reduction in the services and facilities available to
the public.

Environmental Impact

The proposed amendments will provide a positive environmental im-
pact by ensuring proper administration, management and regulation of
State parks, forests, recreational areas, historic sites, natural areas,
marinas, golf courses, botanical gardens and other lands, waters and
facilities under the jurisdiction of the State Park Service and permitting
only those uses, in accordance with the proposed rules and amendments,
that will be in the best interest of the conservation and preservation
of the natural and historic resources and the best interest of the health,
safety and general welfare of the public.
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Regulatory Flexibility Statement

The purpose of the proposed amendments is to clarify the aspects
of and regulate the general public’s use of all State parks, forests,
recreational areas, natural areas, historic sites, marinas, golf courses,
botanical gardens and other lands, waters and facilities under the jurisdic-
tion of the Department and assigned to the State Park Service in the
Division of Parks and Forestry. Accordingly, the Department has de-
termined, pursuant to the Regulatory Flexibility Act, N.J.S.A. 52:14B-16
et seq., that the proposed amendments will impose no reporting,
recordkeeping or other compliance requirements upon small businesses.
Therefore, no regulatory flexibility analysis is required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:2-220 Swimming/bathing areas

(a)-(b) (No change.)

(c) A person under the age of 12 years shall not be admitted to
the swimming pool at Liberty State Park unless the person is accom-
panied by a person [12] 18 years of age or older.

(d)-(i) (No change.)

7:2-3.6 Motor vehicle speed limits

(a) (No change.)

(b) A person shall not travel by motor vehicle on [improved]
unimproved (dirt, gravel or sand) roadways at a speed greater than
20 miles per hour unless otherwise posted higher or lower.

7:2-6.4 Time limits: overnight camping

(a) In order to afford the public the greater possible use of the
State Park Service camping system, continuous occupancy by the
same persons or equipment of any camping site is limited as follows:

1. A person or persons shall not occupy a campsite for more than
14 consecutive [days] nights.

2. A person or persons who have occupied a campsite for an initial
14 [day] night limit shall not re-register until seven calendar [days]
nights have elapsed.

3. Additional camping shall be permitted in intervals up to, but
no more than, seven [days] nights at a time with a minimum of seven
calendar [days] nights out-time required between each occupancy.

4. The total maximum camping [days] nights in any calendar year
shall not exceed 40 [days] nights.

7:2-7.2 Overnight facilities reservation procedures

(a) All applications for reservations of cabins and camp shelters
shall be submitted on forms available from the State Park Service.
Applications shall be accepted if postmarked or received after
January 2nd of the year in which the facilities are to be used.
[Residents of New Jersey shall have their applications acted upon
on a first-come first-serve basis or a lottery system of selection, if
the demand dictates.] Reservations shall not be made by telephone.

(b) [After the applications by New Jersey residents have been
satisfied, out-of-state residents’ applications] Applications shall be
acted upon on a first-come first-serve basis or a lottery system of
selection, if the demand dictates. All applications received after this
process is completed shall be acted upon as received.

(c)-(k) (No change.)

7:2-8.4 Sailboats and ice sailboats mast[s] height on the Round
Valley [and], Spruce Run and Monksville Recreation
Reservoirs
A person shall not operate a sailboat or ice sailboat with a mast
height of greater than 30 feet from the water line on the Round
Valley [or], Spruce Run and Monksville Recreation Reservoirs.

7:2-8.6 Boating near bathing areas

(a) (No change.)

(b) A person shall not operate human powered slow moving
watercraft such as rowboats, pedal boats, canoes, [wind] surfboards,
or any other water borne mechanisms meeting this definition within
50 feet of a designated bathing area.

7:2-10.2 Reservations—golf course

(a) Golf course {reservations shall be accepted by telephone only
and are] play is on a first-come, first-serve basis only, except as
provided in (b) below.
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[(b) Starting time reservations shall be accepted on Thursday after
12:00 noon for weekend and holiday play.]

[(c)](b) Tournament reservations shall be made 30 days in ad-
vance and are not effective until confirmed in writing by issuance
of a special use permit by the State Park Service.

1.-3. (No change.)

7:2-16.5 Island Beach State Park

(a) Island Beach State Park shall be closed to all persons, except-
ing MSFV permit holders [and persons surf fishing,] surf fishermen
and Barnegat Bay waterfowl hunters between 8:00 P.M. and 8:00
AM. from April 1 through October 31 and betwen 8:00 P.M. and
5:00 AM. from November 1 through March 31 annually.

(b)-(c) (No change.)

7:2-17.1 Day use fees for services and facilities provided by the
State Park Service
(a) Except as provided in (i) below, daily parking fees for auto-
mobiles at designated State parks, for the period beginning with
Memorial Day weekend and ending on Labor Day inclusive, are as
follows:

WEEKENDS AND

AREA WEEKDAYS HOLIDAYS
1. Allaire $4.00 $5.00
2. Atsion $5.00 $7.00
[3. Barnegat Lighthouse $5.00 $7.00]

Recodify existing 4.-21. as 3.-20. (No change in text.)

(b)-(d) (No change.)

(¢) The daily or annual walk-in and bicycle fee for persons 12
years old and above at designated State parks, forests and recreation
areas is as follows:

ANNUAL
WALK-IN
AND BICYCLE
1. AREA DAILY FEE PASS
i Atsion $1.00 $35.00
fii. Barnegat Lighthouse $1.00 $35.00]

Recodify existing iii.-vii. as ii.-vi. (No change in text.)

2. An annual walk-in and bicycle pass purchased at one of the
State parks, forests and recreation areas listed in (€)1 above shall
be honored for walk-in and bicycle admittance at any of the
designated State Parks, forests and recreation areas.

(f)-(k) (No change.}

(1) Except when parking fees are in effect pursuant to (a) and
(c) above, a fee of $1.00 for each person age 12 and over shall be
charged for admission to the [Barnegat Lighthouse and] High Point
Monument.

{(m) (No change.)

(n) The daily fee per person for admission to the Barnegat
Lighthouse will be $1.00 for each person age 12 and over for the
period beginning Memorial Day weekend and ending on Labor Day.

7:2-17.3 Miscellaneous fees for services when and where provided
by the State Park Service
(a)-(d) (No change.)
(e) Miscellaneous fees for services provided by the State Park
Service at Liberty State Park are as follows:

Service Fee
1. Fee for use of Interpretive Center $40.00/hour for each State Park
Service employee assigned

2. Fee for use of Terminal Building for a  $1,000/day for each event
day or part of a day longer than four
hours

3 Fee for use of Terminal Building for a
half day (four hours or less)

$500.00/half day for each event

[3.]4. Boat docking fee for one arrival and  $250.00
one departure
[4.)5. Fee for use of North or South Field  $250.00/event

(CITE 25 N.J.R. 2801)
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HEALTH

7:2-17.4 Fees for services provided by the State Park Service at
State marinas
(a) Fees for services provided by the State Park Service at the
Forked River State Marina are as follows:
1. (No change.)
2. Transient berthholder fee:

[Berth] Vessel Size Daily
i. [Thirty feet $0.75/foot

through 40 feet] length overall
Forty feet and under

ii. [Forty-five feet
through over
50 feet]
Forty-one feet and
longer

iii. T-Head and dockside fee equal to corresponding berth size

rate; and
3. (No change.)
(b)-(c) (No change.)

7:2-17.5 Adjustment of fees for services and facilities provided by
the State Park Service

(a)-(c) (No change.)

(d) The Department may establish fees for services and facilities
that are lower than the fees set forth in N.J.A.C. 7:2-17.1, 17.2, 17.3
and 17.4 for said services or facilities by publishing a fee reduction
notice in the New Jersey Register. The fee reduction shall be based
on a determination by the Department that the fee reduction is
necessary to encourage public access to and use of the service and
facilities provided by the State Park Service and will not result in
a reduction of the services and facilities available to the public. The
reduced fees shall be effective upon publication of the fee reduction
notice in the New Jersey Register.

(e) Fees for services and facilities provided by the State Park
Service that have been reduced in accordance with (d) above may
be increased in any amount by the Department upon publication
of a notice of increase in the New Jersey Register provided the fee
is not increased above the fee set forth in N.JA.C. 7:2-17.1, 17.2,
17.3 or 174 for the service or facility.

Recodify existing (d)-(f) as (f)-(h) (No change in text.)

Monthly

$15.00/foot
length overall;

$1.00/foot
length overall

$20.00/foot
length overall; and

HEALTH
(a)

DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products

Proposed Readoption: N.J.A.C. 8:71

Authorized By: Drug Utilization Review Council,
Henry T. Kozek, Secretary.

Authority: N.J.S.A. 24:6E-1(a).

Proposal Number: PRN 1993-368.

The agency proposal follows:

Summary

In 1977, N.J.S.A. 24:6E-6 et seq. directed the establishment of the
Drug Utilization Review Council (Council), whose duty it was to prepare
a list of generic drug products which could be safely substituted for brand
name prescription products, thus saving money for consumers.

N.J.S.A. 24:6E-1(a) authorized the Council to prepare a list of in-
terchangeable drug products. The list was to contain the names of drug
manufacturers whose products were judged by the Council to be thera-
peutically equivalent to brand name prescription drugs.

The intent of the legislation was to dictate circumstances under which
one of the therapeutically equivalent generic products would be
substituted for the brand name drug which a prescriber had ordered,
thus saving money for the consumer. N.J.A.C. 8:71 lists all of the branded
medications which are also substituted for, under specified conditions,
and also lists all of the acceptable generic manufacturers. Without the
list, implementation of N.J.S.A. 24:6E-1 et seq. would be impossible.

(CITE 25 NJ.R. 2802)

PROPOSALS

The List of Interchangeable Drug Products has been effective in saving
money for consumers as outlined under the Economic Impact statement
below.

The Drug Utilization Review Council (the Council), in the Department
of Health, proposes to readopt N.J.A.C. 8:71 without change. The Coun-
cil has reviewed these rules and has determined that they are necessary,
reasonable, and proper for the purpose for which they were originally
promulgated. Public comment is invited so that the Council can make
a fully informed decision as to whether these rules should be readopted
before their expiration date, pursuant to Executive Order No. 66(1978)
on February 17, 1994,

Social Impact

The Council believes that this readoption will continue the positive
social impact that these rules have had in the past; the elderly, those
persons with limited incomes, and any interested citizen will continue
to be assured of reasonably priced generic substitutes for brand name
drugs.

Health Department studies have shown that, although over 40 percent
of prescribers disallow generic substitution, fewer than five percent of
consumers disallow such substitution, thus demonstrating consumer ac-
ceptance.

An increased impact of generic substitution is expected in the future
based on three factors; an increased number of elderly, who use a
disproportionate number of medicines, in the population; more brand
name drugs coming out from under patent protection: and an increased
emphasis on reducing the cost of health care without effecting quality.

In the last five years, generic substitution has increased, from approx-
imately five million New Jersey prescriptions substituted in 1984, to an
estimated 10 million in 1992. If the List of Interchangeable Drug
Products were not to be readopted, generic substitution would falter,
resulting in lessened access to generic medicines for all New Jersey
consumers.

Economic Impact

The Council believes that readoption of the List of Interchangeable
Drug Products will serve to continue to exert a positive economic impact,
not only on these groups mentioned under the Social Impact statement
above, but on several State programs that pay for medications, such as
the PAAD Program, the Medicaid Program, and the prescription in-
surance program available to State employees.

A 1992 Drug Utilization Review Council survey of 10,000 prescriptions
from 100 randomly-selected pharmacies has estimated that the Statewide
total of all savings due to the use of generic substitutes approximates
at least $100 million annually, based on a savings averaging $10.00 each
for an estimated 10 million substituted prescriptions.

Regulatory Flexibility Analysis
The readopted List of Interchangeable Drug Products will continue
to impact several dozen generic drug manufacturers which employ fewer
than 100 employees. However, their limited recordkeeping requirements
or other paperwork to be completed under these rules are more than
offset by expanded sales made possible thereunder. Therefore, the De-
partment will not exempt any business from compliance with these rules.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 8:71.

(b)
DRUG UTILIZATION REVIEW COUNCIL
List of Interchangeable Drug Products
Proposed Amendments: N.J.A.C. 8:71

Authorized By: Drug Utilization Review Council,
Henry T. Kozek, Secretary.
Authority: N.I.S.A. 24:6E-6(b).
Proposal Number: PRN 1993-369.
A public hearing concerning these proposed amendments will be held
on Monday, July 26, 1993, at 2:00 P.M. at the following address:
Room 804, Eighth Floor
Department of Health
Health-Agriculture Bldg.
Trenton, New Jersey 08625-0360
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PROPOSALS

Submit written comments by August 4, 1993 to:
Mark A. Strollo, R.Ph.,, M.S.
Drug Utilization Review Council, Room 501
New Jersey Department of Health
CN 360
Trenton, N.J. 08625-0360
609-292-4029

The agency proposal follows:

Summary

The List of Interchangeable Drug Products is a generic formulary, or
list of acceptable generic drugs which pharmacists must use in place of
brand-name prescription medicines, passing on the resultant savings to
consumers.

For example, the proposed clindamycin phosphate 1% topical solution
could be used as a less expensive substitute for Cleocin T, a branded
prescription medicine. Similarly, the proposed metoprolol tartrate 50 mg
and 100 mg tablets, could be substituted for the more costly branded
product, Lopressor.

The Drug Utilization Review Council is mandated by law to ascertain
whether these proposed medications can be expected to perform as well
as the branded products for which they are to be substituted. Without
such assurance of “therapeutic equivalency,” any savings would accrue
at a risk to the consumer’s health. After receiving full information on
these proposed generic products, including negative comments from the
manufacturers of the branded products, the advice of the Council’s own
technical experts, and data from the generics’ manufacturers, the Council
will decide whether any of these proposed generics will work just as well
as their branded counterparts.

Every proposed manufacturer must attest that they meet all Federal
and State standards, as well as having been inspected and found to be
in compliance with the U.S. Food and Drug Administration’s regulations.

Social Impact

The social impact of the proposed amendments would primarily affect
pharmacists, who would need to either place in stock, or be prepared
to order, those products ultimately found acceptable.

Many of the proposed items are simply additional manufacturers for
products already listed in the List of Interchangeable Drug Products.
These proposed additions would expand the pharmacist’s supply options.

Physicians and patients are not adversely affected by this proposal
because the statute (N.J.S.A. 24:6E-6 et seq.) allows either the prescriber
or the patient to disaliow substitution, thus refusing the generic substitute
and paying full price for the branded product.

Economic Impact

The proposed amendments will expand the opportunity for consumers
to save money on prescriptions by accepting generic substitutes in place
of branded prescriptions. The full extent of the saving to consumers
cannot be estimated because pharmacies vary in their prices for both
brands and generics.

Some of the economies occasioned by these amendments accrue to
the State through the Medicaid, Pharmaceutical Assistance to the Aged
and Disabled Program, and prescription plan for employees. A 1988
estimate of average savings per substituted Medicaid prescription was
$7.31. However, the number of prescriptions that will be newly
substituted due to these proposed amendments cannot be accurately
assessed in order to arrive at a total savings.

Regulatory Flexibility Analysis

The proposed amendments impact many small businesses, as defined
under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. specifical-
ly, over 1,500 pharmacies and several small generic drug manufacturers
which employ fewer than 100 employees.

However, there are no reporting or recordkeeping requirements for
pharmacies, and small generic drug manufacturers have minimal initial
reports, and no additional ongoing reporting or recordkeeping require-
ments. Further, these minimum requirements are offset by the increased
economic benefits accruing to these same small generic businesses due
to these proposed amendments.

Full text of the proposed amendments follows:
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Summary

N.J.A.C. 10:60 became effective on February 19, 1991, for a period
of five years which expires on February 19, 1996. For the sake of clarity,
the Department of Human Services is proposing that N.J.A.C. 10:60 be
amended and recodified in order to incorporate the following changes
in language, format and organization of material, so that home care
providers can more effectively utilize the manual in the delivery of
services.

The Home Care Services Manual includes information about home
health services, personal care assistant services, Home and Community-
based Waiver Services Programs and the Home Care Expansion Pro-
gram. Providers eligible to participate in those home care programs
include home health agencies, homemaker agencies, hospice agencies
and private duty nursing agencies.

Proposed revisions to the Home Care Services Manual include the
following:

1. Proposed N.J.A.C. 10:60-1.1 is all new and outlines the applicability
of the Home Care Services Manual, N.J.A.C. 10:60. N.J.A.C. 10:60-1.2,
Definitions, has been expanded and clarified. Five new definitions are
being added as follows: “Class C boarding home” means a boarding
home which offers personal assistance as well as room and board, as
defined by the Department of Community Affairs (see N.J.A.C. 5:27);
“Division” means the Division of Medical Assistance and Health
Services; “on-site monitoring” means a visit by Division staff to a
homemaker agency, private duty nursing agency, or hospice agency to
monitor compliance with Medicaid regulations cited in this manual;
“physician” means a doctor of medicine (M.D.) or osteopathy (D.O.)
licensed to practice medicine and surgery by the New Jersey State Board
of Medical Examiners, or similarly licensed by comparable agencies of
the state in which he or she practices; and “primary caregiver” means
an adult relative or significant other adult who accepts 24 hour
responsibility for the health and welfare of the recipient. For the re-
cipient to receive private duty nursing services in the Home and Com-
munity-Based Services waiver programs, the primary caregiver must
reside with the recipient and provide a minimum of eight hours of hands-
on care to the recipient in any 24 hour period.

2. Changes in the definitions of “homemaker/home health aide” and
“personal care assistant” acknowledge the transfer of the certification
process from the Department of Health to the Department of Law and
Public Safety, Board of Nursing. The “Homemaker Agency” definition
concerning accreditation conditions is being expanded to include the
“Community Health Accreditation Program” (CHAP).

3. Clarification of the definition of “private duty nursing agency” to
indicate that the agency shall be located/have an office in New Jersey,
and shall have been in operation and actively engaged in home health
care services in New Jersey for a period of not less than one year prior
to application.

4. The substantive contents of N.J.A.C. 10:60-1.3 through 1.13 are
being extracted from the existing N.J.A.C 10:60-2 and recodified. This
recodification is accomplished by underlining the text, although it is not
necessarily new material. Any new material is being explained in this
Summary in the following paragraphs.

S. The addition of N.J.A.C. 10:60-1.6 is being proposed to reflect an
existing reimbursement policy for out-of-State home health agencies.

6. Modifications of the limitations of private duty nursing services are
being proposed in N.J.A.C. 10:60-1.9(c), regarding a live-in primary
caregiver. These modifications allow for the administration of IV Ther-
apy without this requirement. Additional modifications of private duty
nursing services under Model Waiver Il and ACCAP relate to the need
of private duty nursing services being increased or decreased as the
recipient’s medical status changes, and correspondingly, as the service
cost cap changes.

7. NJA.C. 10:60-1.9(f) has been revised to include the recent ex-
pansion of the weekly maximum for personal care assistant services to
up to 40 hours per week and a listing of the criteria under which the
additional hours per week may be provided.

8. N.JLA.C. 10:60-1.9(h) describes an existing policy that homemaker
services under CCPED/HCERP shall be provided by certified homemaker-
home health aides. In accordance with Federal regulations, homemaker
services provided by a parent to a minor child or by a spouse to a spouse
are not covered services and therefore are not reimbursable by the
Division.

9. N.J.A.C. 10:60-1.10 adds Advance Directives provisions to the
Manual in order to comply with the Federal Patient Self Determination
Act (P.L. 101-508), 1902(w) of the Social Security Act, 42 U.S.C. 1396a.

(CITE 25 N.J.R. 2804)
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10. Subchapter 2 is being recodified from what was previously
subchapter 3. The old subchapter 3 citations and proposed new
subchapter 2 citations with proposed amendments are being published
as an integral part of this proposal. In addition, there are changes in
the proposed new text of N.J.A.C. 10:60-2.2 which are described in the
enumerated paragraphs.

11. N.J.A.C. 10:60-2.2(a)1 is being updated to reflect that recipients
who are eligible under the New Jersey Care ... Special Medicaid pro-
grams, including the Medically Needy segment are not covered or served
under the CCPED Program.

12. N.J.A.C. 10:60-2.4(a) the generic term “the” is being replaced by
the word “total” to clarify program costs at the beginning of the sub-
section.

13. In NLJA.C. 10:60-2.5(a), fee payments to home health agencies
participating in the CCPED program are being clarified by stipulating
that the fees shall be based on the “lower” of audited cost report data
(which is inflated to the current year), “Medicare cost limits or agency
charges.”

14. At NJ.A.C. 10:60-2.8(a)2 language is added to clarify aspects of
recipient eligibility in the Model Waiver programs.

15. At N.J.A.C. 10:60-2.8(a)4, the Department proposes deletion of
the paragraph, due to inappropriate terminology, in view of the clari-
fication in paragraph (a)2.

16. N.J.A.C. 10:60-2.9(a) is amended to provide the chapter heading
for N.J.A.C. 10:49, Administration.

17. NJ.AC. 10:60-2.9(b)2 is revised and expanded concerning private
duty nursing to include “payment by any source,” and delineates when
24 hour emergency coverage may be authorized.

18. Proposed N.J.A.C. 10:60-2.9(b)2ii establishes those requirements
for private duty nursing in emergency situations for cost of care provided
through Model Waiver III which must be met as the service cost cap
changes.

19. Proposed N.J.A.C. 10:60-2.9(b)2iii(2)(I) adds a requirement that
evidence is maintained in a recipient’s clinical record maintained at the
agency and that the recipient was given information regarding advance
directives.

20. At N.JLA.C. 10:60-2.10(a)1, existing language is clarified by adding
the generic title “home health agencies” to costs associated with private
duty nursing and personal care assistant services.

21. At NJ.A.C. 10:60-2.10(c), reference to Appendix F deleted and
reference to the “Fiscal Agent Billing Supplement” is added.

22. AtN.J.A.C. 10:60-2.10(d), the cross reference is changed to reflect
recodification.

23. The amendments to NJ.A.C. 10:60-2.12(a) and (c) delete ref-
erence to AIDS Related Complex (ARC) terminology, as it is no longer
an acceptable diagnosis and the change has been approved by the Federal
Government,

24. The amendment to N.J.A.C. 10:60-2.14(a)3 clarifies the Medically
Needy segment of the “New Jersey Care . . . Special Medicaid programs.”

25. The proposed amendment to N.J.A.C. 10:60-2.15(a) contains
general terminology update and expands “private duty nursing” services;
clarifies requirements for specialized group foster care home for children
services; details hospice services; and deletes obsolete language.

26. At NJA.C. 10:60-3.2(d), proposed terminology expands and
specifies that language contained in State legislation, P.L. 1988, c.92,
which indicates that if CCPED services are available, a person is not
eligible for HCEP.

27. AtNJ.A.C. 10:60-3.3(a)3 now includes a certification requirement
for a home-health aide, as defined in N.J.A.C. 10:60-1.2.

28, The proposed N.J.A.C. 10:60-3.3(d) clarifies the current cost-
sharing procedures for persons enrolled in the Home Care Expansion
Program (HCEP).

29. The proposed N.J.A.C. 10:60-3.6(a)3 and 6 reinforce that a person
determined financially eligible for Medicaid benefits shall be terminated
from HCEP,

Additionally, this proposal deletes obsolete references, corrects spell-
ing errors and generally updates nonsubstantive material.

Social Impact
The recodification of the Home Care Services Manual will have a
positive impact on both providers and recipients. Subchapters in the
Manual are better organized so that providers will more easily be able
to understand program requirements. The revisions to the service re-
quirements in the Manual will assure higher quality care to recipients.
For the most part, the revisions are familiar to both providers and
recipients. The Manual revisions afford the opportunity to publicly an-
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nounce them as a significant part of the programs. Service delivery will
not be adversely impacted by the changes. Recipients are both Medicaid
and State-only funded HCEP through Title XIX, or a waiver thereto,
or State funded through HCEP. The intent of all home care programs
is to enable persons to receive necessary care in the community, while
avoiding the higher cost of institutionalization.

Economic Impact

There will be no economic impact on the government nor the public,
because there is no change in reimbursement methodology or fees.
Amendments have been made to N.JA.C. 10:60-2.5(a) in order to
provide cost information to case managers on an expedited basis, since
audited cost report data provides retroactive, rather than prospective,
information. The DMAHS has been utilizing this method, and, therefore,
there is no actual change in practice. There will be no added costs to
the delivery of services as the result of the reformatting of the Manual
or the revisions as stated in the Summary. Home and Community-based
Services Programs (CCPED, ACCAP and Model Waivers) are subject
to Federal financial participation. The HCEP program is entirely State
funded.

There is no cost to recipients or providers and no change in provider
reimbursement.

Regulatory Flexibility Analysis

The proposed amendments will affect all Medicaid providers of home
care services, some of which are small businesses, as defined in N.J.S.A.
52:14B-16 et seq.

The Department believes that the paramount interest is to protect the
health, safety and welfare of Medicaid recipients; therefore, any small
businesses among the home care providers should not be exempt from
compliance with the rules. Thus, the requirements are equal for all
providers’ reporting and recordkeeping, regardless of size.

The addition of the provision regarding advance directives is Federal
law and should not significantly affect provider costs.

Medicaid providers are required to keep sufficient records to indicate
medical treatment provided to a recipient and any additional information
as may be required (N.J.S.A. 30:4D-12(d)). The Division does not believe
that home care services providers will incur any capital costs as a result
of this proposal.

Medicaid providers are required to utilize sufficient professional staff,
such as physicians, nurses, to insure compliance.

Full text of the proposed repeals can be found in the New Jersey
Administrative Code at N.J.A.C. 10:60-2 and 6.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

CHAPTER 60
HOME CARE SERVICES MANUAL

SUBCHAPTER 1. GENERAL PROVISIONS

10:60-1.1 [Scope] Purpose and scope

{(a) The Home Care Services Manual includes home health care
services provided by a certified licensed home health agency and personal
care assistant services provided by both a certified licensed home health
agency and an accredited homemaker agency (proprietary and voluntary
non-profit). The manual also describes the Medicaid Home and Com-
munity-based Services Programs and the State funded Home Care Ex-
pansion Program (HCEP).

(b) Home health agencies (certified licensed) shall provide nursing
services and homemaker-home health aide services. Certain medical
supplies shall be provided by the agency. Medical equipment and ap-
pliances shall be arranged for by the agency. Additional services may
include physical therapy, occupational therapy, speech-language
pathology services, medical social services, nutritional services, personal
care assistant services, and other health care related services.

1. Medicaid reimbursement is available for these services when
provided to Medicaid recipients (see 10:49-1 Administration Chapter,
for definition of Medicaid recipient) in their places of residence, such
as a private home, residential hotel, residential health care facility,
rooming house and boarding home, but not in a hospital or nursing
facility.

i. In residential health care facilities, homemaker-home health aide
or personal care assistant services are excluded from Medicaid coverage.

2. Home health care services are provided or arranged by participating
home health agencies based on the plan of care. All component services
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include instruction of the recipient, the family, and/or interested persons
toward the recipient’s ultimate degree of self-care and independence,
supportive care and maintenance. Supplementation of home health care
services may be necessary from a variety of other available community
services in order to maintain the recipient in the home environment.

3. The provision of home health care services can range from a
complex concentrated professional program (for acute care cases) which
could require the services of a public health nurse, registered professional
nurse, a licensed practical nurse, physical therapist, occupational thera-
pist, speech-language pathologist, social worker, and homemaker-home
health aide to a less complex program (as in chronic care cases) involving
a homemaker-home health aide, personal care assistant and/or therapist
and minimal visits by a registered nurse. The types of services provided,
the frequency and the duration of these services are determined by the
needs of each recipient. Only medically necessary home health services
are reimbursed by the Division.

(c) Homemaker (proprietary and voluntary non-profit) agencies shall
be approved to provide personal care assistant services, the initial nursing
assessment visit and the personal care assistant nursing reassessment visit
only, as outlined in 10:60-2.2.

(d) Medicaid District Office staff, periodically and on an on-going
basis, shall perform case management and conduct post-payment quality
assurance reviews to evaluate the appropriateness and quality of home
health care services provided by a homemaker and a home health agency
by telephone contacts and home visits to recipients and their caregivers.
The findings from these quality assurance contacts shall be com-
municated to the provider and may result in an increase, reduction or
termination of services.]

(a) The purpose of the home care services program, as delineated
in this chapter, is to provide home care services to those individuals
determined eligible.

(b) The Home Care Services Manusl provides requirements for, and
information about, the following programs:

1. Home health services;

2. Personal care assistant services;

3. Home and Community-Based Services Waiver programs, which
include the following:

i. Home and Community-Based Services Waiver for the Elderly and
Disabled, known as the Community Care Program for the Elderly and
Disabled (CCPED);

ii. Home and Community-Based Services Waiver for Blind or Disabled
Children and Adults (Model Waivers 1, II, and III); and

iii. Home and Community-Based Services Waiver for Persons with
AIDS and Children under five who are HIV Positive, known as AIDS
Community Care Alternatives Program (ACCAP); and

4. Home Care Expansion Program (HCEP).

(c) Home health agencies, homemaker agencies, hospice agencies, and
private duty nursing agencies are eligible to participate as Medicaid
home care services providers. The services which each type of agency
may provide and the qualifications required to participate as a Medicaid
provider are listed in N.J.A.C. 10:60-1.2

(d) General information about the home health services program and
the personal care assistant services program are outlined in this
subchapter. Specific program requirements are provided in N.JA.C.
10:60-2.

(e) Reguirements of the Home and Community-Based Services Waiver
Programs and the Home Care Expansion Program are provided in
NJA.C. 10:60-2 and 3, respectively.

() NJA.C. 10:60-4 HCFA Common Procedure Coding System—
HCPCS, outlines the procedure codes used to submit a claim for services
provided under the Personal Care Assistant services program, Home
and Community-Based Services Waiver programs, and the Home Care
Expansion Program.

10:60-1.2 Definitions

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

“Case Management” [means the process as conducted by the Medicaid
District Office staff for Medicaid recipients other than those under the
waiver program. Case Management] is defined as the process of on-going
monitoring by the Medicaid District Office staff, of the delivery and
quality of home care services, as well as the recipient/caregiver’s satisfac-
tion with the services. Such case management does not include the case
management services provided under the waiver programs and HCEP
(NJ.AC. 10:60-2.3(b)1, 2.9(b)1 and 3.3(a)1). Case management ensures
timely and appropriate provider responses to changes in care needs and
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assures delivery of coordinated services which promote maximum
restoration and prevents unnecessary deterioration.

“Class C boarding home” means a boarding home which offers
personal assistance as well as room and board, as defined by the
Department of Community Affairs (see N.J.A.C. 5:27).

“Division” means the Division of Medical Assistance and Health
Services.

“Homemaker agency” means a proprietary or voluntary non-profit
agency approved by the Department of Human Services, Division of
Medical Assistance and Health Services to provide Personal Care Assis-
tant Services, and homemaker services under the Community Care
Program for the Elderly and Disabled (CCPED) and the Home Care
Expansion Program (HCEP)[.]

[The following conditions shall be met:

1. The agency shall be] , and accredited, initially and on an on-
going basis, by the Commission on Accreditation for Home Care
Inc., the National HomeCaring Council, a Division of the Founda-
tion for Hospice and Homecare or the Community Health Accredita-
tion Program (CHAP).

“Homemaker-home health aide” means a person who:

1. Successfully completes a training program in personal care
assistant services and is certified by the New Jersey State Depart-
ment of Law and Public Safety, Board of Nursing, as a homemaker-
home health aide. A copy of the certificate issued by the New Jersey
Department of Law and Public Safety, Board of Nursing or other
documentation acceptable to the Division is retained in the agency’s
personnel file.

2. Successfully completes a minimum of 12 hours in-service educa-
tion per year offered by the agency; and

3. Is supervised by a registered professional nurse [of] employed
by a Medicaid approved home health agency provider.

“Hospice agency” means a public agency or private organization
(or subdivision of such organization) that is Medicare certified for
hospice [approved by the Department of Human Services, Division
of Medical Assistance and Health Services] care in accordance with
NJ.A.C. 10:53A, and has a valid provider agreement with the
Division to provide hospice services. {under the AIDS Community
Care Alternatives Program. (NJ.A.C. 10:60-3.13)]

“Hospice service” means a service package provided by a
Medicaid approved hospice agency to recipients enrolled in the
AIDS Community Care Alternatives Program (ACCAP) who are
certified by an attending physician as terminally ill, with a life
expectancy of up to six months. [Services are available on a daily
24-hour basis as needed within an individualized plan of care.] The
service package supports a philosophy and method for caring for
the terminally ill emphasizing supportive and palliative, rather than
curative care, and includes services such as home care, bereavement
counseling, and pain control. (For information regarding hospice
services to regular Medicaid recipients under Title XIX, see Hospice
Services Manual N.J.A.C. 10:53A).

“Levels of care” means two levels of home health care services,
acute and chronic, provided by a certified, licensed home health
agency, as needed, to Medicaid recipients, upon request of the
attending physician.

1. “Acute home health care” [is a] means concentrated and/or
complex professional and non-professional services on a continuing
basis where there is anticipated change in condition and services
required. [Acute home health care services may be provided for
periods up to two months]

2. “Chronic home health care” [is] means either a long or short-
term uncomplicated, professional and non-professional [care]
services, where there is no anticipated change in condition and
services required. [Chronic home health care services may be
provided for periods of up to six months].

“Medicaid District Office” (MDQO) means one of the Division’s
[county-based] offices located throughout the State, which, for
purposes of this manual, administers a home care quality assurance
program through its case management staff via [a] post-payment
review.

PROPOSALS

“On-site monitoring” means a visit by Division staff to a
homemaker agency, private duty nursing agency, or hospice agency
to monitor compliance with this Manual.

“Personal care assistant” means a person who:

1. Successfully completed a training program in personal care
services and is certified by the New Jersey State Department of Law
and Public Safety, Board of Nursing, as a homemaker-home health
aide. A copy of the certificate or other documentation issued by the
New Jersey Department of Law and Public Safety, Board of Nursing
is retained in the agency’s personnel file.

2. Successfully completes a minimum of 12 hours in-service educa-
tion per year offered by the agency; and

3. Is supervised by a registered professional nurse employed by
a Medicaid approved homemaker/personal care assistant provider
agency.

“Physician” means a doctor of medicine (M.D.) or osteopathy
(D.O.) licensed to practice medicine and surgery by the New Jersey
State Board of Medical Examiners, or similarly licensed by com-
parable agencies of the state in which he or she practices.

“Preadmission screening (PAS)” means that process by which all
eligible Medicaid recipients, and individuals who may become
Medicaid eligible within [six months] 180 days following admission
to a Medicaid certified nursing facility, and who are seeking ad-
mission to a Medicaid certified nursing facility receive [permission]
a preadmission screening by the Medicaid District Office
professional staff to determine appropriate placement prior to ad-
mission to a nursing facility [as] pursuant to N.J.S.A. 30:4D-17.10
(P.L. 1988, c.97).

“Primary caregiver” means an adult relative or significant other
adult who accepts 24 hour responsibility for the health and welfare
of the recipient. For the recipient to receive private duty nursing
services in the Home and Community-Based Services Waiver Pro-
grams, the primary caregiver must reside with the recipient and
provide a minimum of 8 hours of hands-on care to the recipient
in any 24 hour period.

“Prior authorization” means the process of approval by the MDO
for certain services prior to the provision of these services. [In the
context of the home care manual prior] Prior authorization alse may
be applied in other service areas in situations of an agency’s con-
tinued non-compliance with program requirements. In accordance
with N.J.A.C. 10:60-1.4, if a patient is enrolled in the Garden State
Health Plan or a private HMO, authorization for reimbursement
is required by the GSHP physician case manager or private HMO
prior to rendering any service.

“Private duty nursing” means individual and continuous nursing
care, as different from part-time or intermittent care, provided by
licensed nurses in the home to recipients under Model Waiver II1
and the AIDS Community Care Alternatives Program, as well as
eligible Early Periodic Screening Diagnosis and Treatment (EPSDT)
recipients,

“Private duty nursing agency” means a licensed home health
agency, voluntary non-profit homemaker agency, private employ-
ment agency and temporary-help service agency approved by the
Division to provide private duty nursing services under Model Waiv-
er IIl, [and] the AIDS Community Care Alternatives Program
(ACCAP) and EPSDT. The private duty nursing agency shall be
located/have an office in New Jersey and shall have been in opera-
tion and actively engaged in home health care services in New Jersey
for a period of not less than one year prior to application.

“Social worker” means a person who has a master’s degree from
a graduate school of social work accredited by the Council on Social
Work Education, [and] has one year of post-masters social work
experience in a health care setting and is licensed to practice social
work in the State of New Jersey.
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10:60-1.3 Providers eligible to participate

(a) A home care agency or organization, as described in (a)l
through 4 below, is eligible to participate as a New Jersey Medicaid
provider of specified home care services in N.J.A.C. 10:49-3.2:

1. A home health agency, as defined in N.J.A.C. 10:60-1.2;

i. Out-of-State home health agencies providing services to
Medicaid recipients out of State, must meet the requirements of that
state, including licensure, if applicable, and must meet all applicable
Federal requirements.

2. A homemaker agency, as defined in N.J.A.C. 10:60-1.2;

i. A new provider shall be issued a Medicaid Provider Billing
Number by the fiscal agent. Those Personal Care Assistance (PCA)
providers already enrolled as providers of homemaker services in
the CCPED program (see N.J.A.C. 10:60-2) shall use the same
Medicaid Provider Billing Number issued for CCPED.

3. A private duty nursing agency, as defined in N.J.A.C. 10:60-1.2;
and

4. A hospice agency, as defined in N.J.A.C. 10:60-1.2.

10:60-1.4 Covered home health services

(a) Home health care services covered by the New Jersey
Medicaid program are limited to those services provided directly
by a home health agency approved certified for Medicaid by the
New Jersey Department of Health and approved in accordance to
participate in the New Jersey Medicaid program or through arrange-
ment by that agency for other services.

1. Medicaid reimbursement is available for these services when
provided to Medicaid recipients in their place of residence, such
as a private home, residential hotel, residential health care facility,
rooming house and boarding home.

i. In residential health care facilities, homemaker-home health
aide or personal care assistant services are excluded from Medicaid
coverage,

ii. Home health services shall not be available to Medicaid reci-
pients in a hospital or nursing facility.

(b) Covered home health care services are those services provided
according to medical, nursing and other health care related needs,
as documented in the individual plan of care, on the basis of medical
necessity and on the goals to be achieved and/or maintained.

(c) Home health care services shall be directed toward rehabilita-
tion and/or restoration of the recipient to the optimal level of
physical and/or mental functioning, self-care and independence, or
directed toward maintaining the present level of functioning and
preventing further deterioration, or directed toward providing sup-
portive care in declining health situations.

(d) The types of home health agency services covered include
professional nursing by a public health nurse, registered pro-
fessional nurse, or licensed practical nurse; homemaker-home
health aide services; physical therapy; speech-language pathology
services; occupational therapy; medical social services; nutritional
services; certain medical supplies; and personal care assistant
services, as defined in this section.

1. The home health agency shall provide comprehensive nursing
services under the direction of a public health nurse supervisor/
director as defined by the New Jersey State Department of Health.
These services shall include, but not be limited to, the following:

i. Participating in the development of the plan of care with other
health care team members, which includes discharge planning;

ii. Identifying the nursing needs of the recipient through an initial
assessment and periodic reassessment;

iii. Planning for management of the plan of care particularly as
related to the coordination of other needed health care services;

iv. Skilled observing and monitoring of the recipient’s responses
to care and treatment;

v. Teaching, supervising and consulting with the recipient and
family and/or interested persoms involved with his or her care in
methods of meeting the nursing care needs in the home and com-
munity setting;

vi. Providing direct nursing care services and procedures includ-
ing, but not limited to:

(1) Wound care/decubitus care and management;
(2) Enterostomal care and management;

Interested Persons see Inside Front Cover
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(3) Parenteral medication administration; and

(4) Indwelling catheter care.

vii. Implementing restorative nursing care measures invelving all
body systems including, but not limited to:

(1) Maintaining good body alignment with proper positioning of
bedfast/chairfast recipients;

(2) Supervising and/or assisting with range of motion exercises;

(3) Developing the recipient’s independence in all activities of
daily living by teaching self-care, including ambulation within the
limits of the treatment plan; and

(4) Evaluating nutritional needs including hydration and skin
integrity; observing for obesity and malnutrition;

viii. Teaching and assisting the recipient with practice in the nse
of prosthetic and orthotic devices and durable medical equipment
as ordered;

ix. Providing the recipient and the family or interested persons
support in dealing with the mental, emotional, behavioral, and social
aspects of illness in the home;

X. Preparing nursing documentation including nursing
assessment, nursing history, clinical nursing records and nursing
progress notes; and

xi. Supervising and teaching other nursing service personnel.

2. Homemaker-home health aide services shall be performed by
a New Jersey certified homemaker-home health aide, under the
direction and supervision of a registered professional nurse. Services
include personal care, health related tasks and household duties.
In all areas of service, the homemaker-home health aide shall
encourage the well members of the family, if any, to carry their share
of responsibility for the care of the recipient in accordance with
the written established professional plan of care.

i. Household duties shall be considered covered services only
when combined with personal care and other health services
provided by the home health agency, Household duties may include
such services as the care of the recipient’s room, personal laundry,
shopping, meal planning and preparation. In contrast, personal care
services may include assisting the recipient with grooming, bathing,
toileting, eating, dressing, and ambulation. The determining factor
for the provision of household duties shall be based upon the degree
of functional disability of the recipient, as well as the need for
physician prescribed personal care and other health services, and
not solely the recipient’s medical diagnosis.

ii. The registered professional nurse, in accordance with the
physician’s plan of care, shall prepare written instructions for the
homemaker-home health aide to include the amount and kind of
supervision needed of the homemaker-home health aide, the specific
needs of the recipient and the resources of the recipient, the family,
and other interested persons. Supervision of the homemaker-home
health aide in the home shall be provided by the registered
professional nurse or appropriate professional staff member at a
minimum of one visit every two weeks when in conjunction with
skilled nursing, physical or occupational therapy or speech-language
pathology services. In all other situations, supervision shall be
provided at the frequency of one visit every 30 days. Supervision
may be provided up to one visit every two months, if written justifica-
tion is provided in the agency’s records.

iii. The registered professional nurse, and other professional staff
members, shall make visits to the recipient’s residence to observe,
supervise and assist, when the homemaker-home health aide is
present or when the aide is absent, to assess relationships between
the home health aide and the family and recipient and determine
whether goals are being met.

3. Special therapies include physical therapy, speech-language
pathology services and occupational therapy. Special therapists/
pathologists shall review the initial plan of care and any change
in the plan of care with the attending physician and the professional
nursing staff of the home health agency. The attending physician
shall be given an evaluation of the progress of therapies provided
as well as the recipient’s reaction to treatment and any change in
the recipient’s condition. The attending physician shall approve of
any changes in the plan of care and delivery of therapy services.

i. The attending physician shall prescribe in writing the specific
methods to be used by the therapist and the frequency of therapy
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services. “Physical therapy as needed” or a similarly worded blanket
order by the attending physician is not acceptable.

ii. Special therapists shall provide instruction to the home health
agency staff, the recipient, the family and/or interested persons in
follow-up supportive procedures to be carried out between the in-
termittent services of the therapists to produce the optimal and
desired results.

(1) When the agency provides or arranges for physical therapy
services, they shall be provided by a licensed physical therapist. The
duties of the physical therapist shall include, but not be limited
to, the following:

(A) Evaluating and identifying the recipient’s physical therapy
needs;

(B) Developing long and short-term goals to meet the in-
dividualized needs of the recipient and a treatment plan to meet
these goals. Physical therapy orders shall be related to the active
treatment program designed by the attending physician to assist the
recipient to his or her maximum level of function which has been
lIost or reduced by reason of illness or injury;

(C) Observing and reporting to the attending physician the re-
cipient’s reaction to treatment, as well as, any changes in the
recipient’s condition;

(D) Documenting clinical progress notes reflecting restorative
procedures needed by the recipient, care provided and the recipient’s
response to therapy along with the netification and approval re-
ceived from the physician; and

(E) Physical therapy services which may include, but not be
limited to, active and passive range of motion exercises, ambulation
training, and training for the use of prosthetic and orthotic devices.
Physical therapy does not include physical medicine procedures,
administered directly by a physician or by a physical therapist which
are purely palliative; for example, applications of heat in any form,
massage, routine and/or group exercises, assistance in any activity
or in the use of simple mechanical devices not requiring the special
skill of a qualified physical therapist.

(2) When the agency provides or arranges for speech-language
pathology services, the services shall be provided by a certified
speech-language pathologist. The duties of a speech-language
pathologist shall include, but not be limited to, the following:

(A) Evaluating, identifying, and correcting the individualized
problems of the communication impaired recipient;

(B) Developing long and short-term goals and applying speech-
language pathology service procedures to achieve identified goals;

(C) Coordinating activities with and providing assistance to a
certified audiologist, when indicated;

(D) Observing and reporting to the attending physician the reci-
pient’s reaction to treatment, as well as, any changes in the reci-
pient’s condition; and

(E) Documenting clinical progress notes reflecting restorative
procedures needed by the recipient, the care provided, and the
recipient’s response to therapy, along with the notification and
approval received from the physician.

(3) The need for occupational therapy is not a qualifying criterion
for initial entitlement to home health services benefits. However,
if an individual has otherwise qualified for home health benefits,
his or her eligibility for home health services may be continued solely
because of his or her need for occupational therapy. Occupational
therapy services shall include, but not be limited to, activities of
daily living, use of adaptive equipment, and home-making task
oriented therapeutic activities, When the agency provides or ar-
ranges for occupational therapy services, the services shall be
provided by a registered occupational therapist. The duties of an
occupational therapist shall include, but not be limited to, the
following:

(A) Evaluating and identifying the recipient’s occupational ther-
apy needs;

(B) Developing long and short-term goals to meet the in-
divudalized needs of the recipient and a treatment plan to achieve
these needs;

(C) Observing and reporting to the attending physician the reci-
pient’s reaction to treatment as well as any changes in the recipient’s
condition;
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(D) Documenting clinical progress notes reflecting restorative
procedures needed by the recipient, the care provided, and the
recipient’s response to therapy along with the notification and ap-
proval received from the physician; and

(E) Occupational therapy services shall include but not be limited
to activities of daily living, use of adaptive equipment, and
homemaking task oriented therapeutic activities.

4. When the agency provides or arranges for medical social
services, the services shall be provided by a social worker, or by
a social work assistant under the supervision of a social worker.
These shall include, but not be limited to, the following:

i. Identifying the significant social and psychological factors re-
lated to the health problems of the recipient and reporting any
changes to the home health agency;

ii. Participating in the development of the plan of care, including
discharge planning, with other members of the home health agency;

iii. Counseling the recipient and family/interested persons in un-
derstanding and accepting the recipient’s health care needs,
especially the emotional implications of the illness;

iv. Coordinating the utilization of appropriate supportive com-
munity resources, including the provision of information and refer-
ral services; and

v. Preparing psychosocial histories and clinical notes.

5. When the agency provides or arranges for nutritional services,
the services shall be provided by a registered dietitian or nutri-
tionist. These services shall included, but are not limited to, the
following:

i. Determining the priority of nutritional care needs and develop-
ing long and short-term goals to meet those needs;

ii. Evaluating the recipient’s home situation, particularly the
physical areas available for food storage and preparation;

iii. Evaluating the role of the family/interested persons in relation
to the recipient’s diet control requirements;

iv. Evaluating the recipient’s nutritional needs as related to
medical and socioeconomic status of the home and family resources;

v. Developing a dietary plan to meet the goals and implementing
the plan of care;

vi. Instructing recipient, other home health agency personnel and
family/interested persons in dietary and nutritional therapy; and

vii. Preparing clinical and dietary progress notes.

6. Medical supplies, other than drugs and biologicals, including,
but not limited to, gauze, cotton bandages, surgical dressing,
surgical gloves, ostomy supplies, and rubbing alcohol shall be
normally supplied by the home health agency as needed to enable
the agency to carry out the plan of care established by the attending
physician and agency staff,

i. When a recipient requires more than one month of medical
supplies, prior authorization for the supplies shall be requested and
received from the appropriate Medicaid District Office. Requests
for prior authorization of an unusual or an excessive amount of
medical supplies provided by an approved medical supplier shall
be accompanied by a personally signed, legible prescription from
the attending physician. If a recipient is an enrollee of the Garden
State Health Plan or a private HMO, prior authorization shall be
obtained from the GSHP physician case manager or private HMO,

il. When a recipient requires home parenteral therapy, the home
health agency shall arrange the therapy prescribed with a medical
supplier specialized to provide such services.

(1) Administration kits, supply kits and parenteral therapy
pumps, not owned by the home health agency, shall be provided
to the recipient and billed to the Medicaid program by the medical
supplier.

(2) Provision of disposable parenteral therapy supplies which are
required to properly administer prescribed therapy shall be the
responsibility of the agency.

7. Personal care assistant services shall be as described in
NJ.A.C. 10:60-1.7.

(e) Medical equipment is an item, article or apparatus which is
used to serve a medical purpose, is not useful to a person in the
absence of disease, illness or injury, and is capable of withstanding
repeated use (durable). When durable medical equipment is essen-
tial in enabling the home health agency to carry out the plan of
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care for a recipient, a request for authorization for the equipment
shall be made by an approved medical supplier. The request for
authorization shall be submitted to the Medicaid District Office and
shall include a personally signed, legible prescription from the
attending physician, as well as a personally signed legible prescrip-
tion from the GSHP physician case manager (if not the prescriber)
and private HMO, if applicable, Durable medical equipment, either
rented or owned by the home health agency, shall not be billed to
the New Jersey Medicaid program (see Medical Supplier Services
Manual, N.J.A.C. 10:59-1.5 and 1.7).

10:60-1.5 Certification of need for services

To qualify for payment of home health services by the New Jersey
Medicaid program, the recipient’s need for services shall be certified
in writing to the home health agency by the attending physician.
The nurse or therapist shall immediately record and sign verbal
orders and obtain the physician’s counter signature, in conformance
with written agency policy.

10:60-1.6 Plan of care

(a) The plan of care shall be developed by the attending physician
in cooperation with agency personmel. It shall include, but not be
limited to, medical, nursing, and social care information. The plan
shall be re-evaluated by the nursing staff at least every two months
and revised as necessary, appropriate to the recipient’s condition.
The following shall be part of the plan of care:

1. The recipient’s major and minor impairments and diagnoses;

2. A summary of case history, including medical, nursing, and
social data;

3. The period covered by the plan;

4. The number and nature of service visits to be provided by the
home health agency;

5. Additional health related services supplied by other providers;

6. A copy of physician’s orders and their updates;

7. Medications, treatments and personnel involved;

8. Equipment and supplies required;

9. Goals, long and short-term;

10. Preventive, restorative, maintenance techniques to be pro-
vided, including the amount, frequency and duration;

11. The recipient’s, family’s, and interested persons involvement
(for example, teaching); and

12. Discharge planning in all areas of care (coordinated with
short and long-term goals);

i. As a significant part of the plan of care, a recipient’s potential
for improvement shall be periodically reviewed and appropriately
revised. These revisions shall reflect changes in the medical, nurs-
ing, social and emotional needs of the recipient, with attention to
the economic factors when considering alternative methods of meet-
ing these needs.

ii. Discharge planning shall take the recipient’s preferences into
account when changing the intensity of care in his or her residence,
arranging services with other community agencies, and transferring
to or from home health providers. Discharge planning also provides
for the transfer of appropriate information about the recipient by
the referring home health agency to the new providers to ensure
continuity of health care.

(b) The plan of care shall include the recipient’s needs, make
a nursing diagnosis, develop a nursing plan of care, provide nursing
services and coordinate other therapeutic services to implement the
approved medical and nursing plan of care.

(c) The plan of care shall include an assessment of the recipient’s
acceptance of his or her illness and recipient’s receptivity to home
health care services.

(d) The plan of care shall include a determination of the reci-
pient’s psycho-social needs in relation to the utilization of other
community resources.

(e) The plan of care shall include a description of social services,
when provided by the social worker, and be reviewed, with any
referrals required to meet the needs of the recipient.

10:60-1.7 Clinical records
(a) Clinical records containing pertinent past and current in-
formation, recorded according to accepted professional standards,
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shall be maintained by the home heaith agency for each recipient
receiving home health care services. The clinical record shall in-
clude, at a minimum, the following:

1. A plan of care as described in N.J.A.C. 10:60-1.6;

2. Appropriate identifying information;

3. The name, address and telephone number of recipient’s physi-
cian;

4. Clinical notes by nurses, social workers, and special therapists,
which shall be written, signed and dated on the day each service
is provided;

5. Clinical notes to evaluate a recipient’s response to service on
a regular, periodic basis, which shall be written, signed and dated
by each discipline providing services;

6. Summary reports of pertinent factors from the clinical notes
of the nurses, social workers, and special therapists providing
services, which shall be submitted to the attending physician at least
every two months; and

7. When applicable, transfer of the recipient to alternative health
care, which shall include transfer of appropriate information from
the recipient’s record.

10:60-1.8 Basis of payment for home health services

(a) For home health services, the New Jersey Medicaid program
follows the Medicare principles of reimbursement, which are based
npon the lowest of:

1. 100 percent of reasonable covered costs; or

2. The published cost limits; or

3. Covered charges.

(b) Interim reimbursement shall be made on the basis of 100
percent or less (if reasonable allowable cost is anticipated to be less)
of covered charges.

(c) Retroactive settlement and final reimbursement shall be
based on Medicare principles of reimbursement.

10:60-1.9 OQOut-of-State approved home health agencies

(a) Final reimbursement shall be made to out-of-State approved
home health agencies on the basis of 80 percent of covered
reasonable charges. There is no cost filing required. No retroactive
settlement shall be made.

10:60-1.10 Personal care assistant services

(a) Personal care assistant services shall be provided by a
certified licensed home health agency or by a proprietary or volun-
tary non-profit accredited homemaker agency.

(b) Personal care assistant services are health related tasks
performed by a qualified individual in a recipient’s place of re-
sidence, under the supervision of a registered professional nurse,
as certified by a physician in accordance with a written plan of care.
These services are available from a home health agency or a
homemaker agency.

1. The purpose of personal care is to accommodate long-term
chronic or maintenance health care, as opposed to short-term skilled
care required for some acute illnesses.

2. Personal care assistant services shall be reimbursable when
provided to Medicaid recipients in their place of residence, in-
cluding: i

i. A private home;

ii. A rooming house;

iii. A boarding home (not Class C);

iv. A Division of Youth and Family Services’ (DYFS) foster care
home; or

v. A Division of Developmental Disabilities (DDD) foster care
home.

(c) Personal care assistant services are described as follows:

1. Activities of daily living shall be performed by a personal care
assistant, and include, but not be limited to:

i. Care of the teeth and mouth;

ii. Grooming such as, care of hair, including shampooing, shav-
ing, and the ordinary care of nails;

iii. Bathing in bed, in the tub or shower;

iv. Using the toilet or bed pan;

v. Changing bed linens with the recipient in bed;

vi. Ambulation indoors and outdoors, when appropriate;
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vii. Helping the recipient in moving from bed to chair or wheel-
chair, in and out of tub or shower;

viii. Eating and preparing meals, including special therapeutic
diets for the recipient;

ix. Dressing;

X. Relearning household skills; and

xi. Accompanying the recipient to clinics, physician office visits,
and/or other trips made for the purpose of obtaining medical
diagnosis or treatment or to otherwise serve a therapeutic purpose.

2. Household duties that are essential to the recipient’s health
and comfort, performed by a personal care assistant shall include,
but not be limited to:

i. Care of the recipient’s room and areas used by the recipient,
including sweeping, vacuuming, dusting;

ii. Care of kitchen, including maintaining general cleanliness of
refrigerator, stove, sink and floor, dishwashing;

iii. Care of bathroom, including maintaining cleanliness of toilet,
tub, shower and floor;

iv. Care of recipient’s personal laundry and bed linen, which may
include necessary ironing and mending;

v. Necessary bed-making and changing of bed linen;

vi. Re-arranging of furniture to enable the recipient to move
about more easily in his or her room;

vii. Listing food and household supplies needed for the health
and maintenance of the recipient;

viii. Shopping for above supplies, conveniently storing and ar-
ranging supplies, and doing other essential errands; and

ix. Planning, preparing and serving meals.

3. Health related activities, performed by a personal care assis-
tant, shall be limited to:

i. Helping and monitoring recipient with prescribed exercises
which the recipient and the personal care assistant have been taught
by appropriate personnel;

ii. Rubbing the recipient’s back if not contraindicated by physi-
cian;

iii. Assisting with medications that can be self-administered;

iv. Assisting the recipient with use of special equipment, such as
walker, braces, crutches, wheelchair, after thorough demonstration
by a registered professional nurse or physical therapist, with return
demonstration until registered professional nurse or physical thera-
pist is satisfied that recipient can use equipment safely;

v. Assisting the recipient with simple procedures as an extension
of physical or occupational therapy, or speech-language pathology
services; and

vi. Taking oral and rectal temperature, radial pulse and respira-
tion.

(d) The duties of the registered professional nurse in the PCA
program are as follows:

1. The registered professional nurse, in accordance with the
physician’s certification of need for care, shall perform an
assessment and prepare a plan of care for the personal care assis-
tant to implement. The assessment and plan of care shall be com-
pleted at the start of service. However, in no case shall the nursing
assessment and plan of care be done more than 48 hours after the
start of service. The plan of care shall include the tasks assigned
to meet the specific needs of the recipient, hours of service needed,
and shall take into consideration the recipient’s strengths, the needs
of the family and other interested persons. The plan of care shall
be dated and signed by the personal care assistant and the registered
nurse and shall include short-term and long-term nursing goals.
The personal care assistant shall review the plan, in conjunction
with the registered professional nurse,

\ 2. Direct supervision of the personal care assistant shall be
provided by a registered nurse at a minimum of one visit every 60
'days, initiated within 48 hours of the start of service, at the reci-
pient’s place of residence during the personal care assistant’s as-
“signed time. The purpose of the supervision is to evaluate the
Personal care assistant’s performance and to determine that the
lan of care has been properly implemented. At this time, ap-
ropriate revisions to the plan of care shall be made. Additional
(upervisory visits shall be made as the situation warrants, such as
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a new PCA or in response to the physical or other needs of the
recipient.

3. A personal care assistant nursing reassessment visit shall be
provided at least once every six months, or more frequently if the
recipient’s condition warrants, to reevaluate the recipient’s need for
continuned care,

(¢) Recordkeeping for personal care assistant services shall in-
clude the following;

1. Clinical records and reports shall be maintained for each
recipient, covering the medical, nursing, social and health related
care in accordance with accepted professional standards. Such in-
formation must be readily available, as required, to representatives
of the Division or its agents.

2, Clinical records shall contain, at a minimum,

i. An initial nursing assessment;

ii. A six-month nursing reassessment;

iii. A recipient-specific plan of care;

iv. Signed and dated progress notes describing the recipient’s
condition;

v. Documentation of the supervision provided to the personal care
assistant every 60 days;

vi. A personal care assistant assignment sheet signed and dated
weekly by the personal care assistant;

vii. Documentation that the recipient has been informed of rights
to make decisions concerning his or her medical care; and

viii. Documentation of the formulation of an advance directive.

3. All clinical records shall be signed and dated by the registered
professional nurse, in accordance with accepted professional stan-
dards, and shall include documentation described in 2 above.

10:60-1.11 Basis of payment for personal care assistant services

(a) Personal care assistant services shall be reimbursed on a per
hour, fee-for-service basis for weekday, weekend and holiday
services, Nursing assessment and reassessment visits under this
program shall be reimbursed on a per visit, fee-for-service basis.

(b) Personal care assistant services reimbursement rates (see
NJ.A.C. 10:60-4) are all inclusive maximum allowable rates. No
direct or indirect cost over and above the established rates may be
considered for reimbursement. At all times the provider shall reflect
its standard charge on the Health Insurance Claim Form, 1500 N.J.
(see Fiscal Agent Billing Supplement, Appendix A, incorporated
herein by reference) even though the actual payment may be dif-
ferent. A provider shall not charge the New Jersey Medicaid pro-
gram in excess of current charges to other payers.

(c) For reimbursement purposes only, a weekend means a Satur-
day or Sunday; a holiday means an observed agency heliday which
is also recognized as a Federal or State holiday.

10:60-1.12 Limitations of home care services

(a) When the cost of home care services is equal to or in excess
of the cost of institutional care over a protracted period (that is,
six months or more), the MDO staff may opt to limit or deny the
provision of home care services on a prospective basis.

(b) Private duty nursing shall be a covered service only for those
recipients covered under EPSDT, Model Waiver III and the AIDS
Community Care Alternatives Program (ACCAP). Under Model
Waiver III and ACCAP, when payment for private duty nursing
services is being provided by another source (that is, insurance),
the Division will supplement payment up to a maximum of 16 hours
per day, including services provided by the other sources, if medical-
ly necessary, and if cost of service provided by the Division is less
than institutional care.

(c) Private duty nursing services shall be limited to a maximum
of 16 hours in a 24 hour period, per person in Model Waiver III
and ACCAP. There must be a live-in primary adult caregiver (as
defined in N.JA.C. 10:60-1.2) who accepts 24 hour per day
responsibility for the health and welfare of the recipient unless the
sole purpose of the private duty nursing is the administration of
IV therapy. (See N.J.A.C. 10:60-2.9(b)2 for exceptions to 16 hour
maximum in a 24 hour period.)

(d) For personal care assistant services, Medicaid reimbursement
shall not be made for services provided to Medicaid recipients in
the following settings:
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1. A residential health care facility;

2. A Class C boarding home;

3. A hospital; or

4. A nursing facility.

(e) Personal care assistant services provided by a family member
shall not be considered covered services and shall not be reimbursed
by the New Jersey Medicaid program.

() Personal care assistant services shall be limited to a maximum
of 25 hours per week. However, if there is a medical need for
additional hours of service, this limit may be exceeded by the
provider up to an additional 15 hours per week, under certain
criteria, which follow:

1. If the caregiver is employed, ill, frail, or temporarily absent
from the home for sickmess or family emergency and therefore
unable to participate adequately in providing medically necessary
care to ensure the safety or well-being of the recipient;

2. If the recipient lives alone or has no caregiver, and is in need
of medically necessary care to ensure his/her safety and well-being;

3. If the recipient is severely functionally limited and requires
care to meet activities in daily living (ADL) needs, both in the
morning and afternoon/evening; or

4. If the recipient’s physical status/medical condition suddenly
deteriorates, resulting in an increased need for personal care on
a short-term basis until the stabilization of the health status.

(g) Additional hours under (f) above shall be medically indicated,
as documented by the recipient’s physician, and shall not be a
companion service. The agency providing these increased services
must notify the Medicaid District Office (MDO), either in writing
or by telephone, about the recipient receiving more than 25 hours
of PCA services, Failure to notify the MDO may result in non-
payment of the hours in excess of the 25 hours. Services provided
to these recipients will be included by the MDO in the post-payment
quality assurance reviews.

(h) Homemaker services provided under CCPED/HCEP shall be
provided by certified homemaker-home health aides. Homemaker
services provided by a parent to a minor child or by a spouse to
a spouse shall not be covered services and shall not be reimbursed
by the Division.

10:60-1.13 Advance directives

(a) All home health, private duty nursing, hospice and personal
care agencies participating in the New Jersey Medicaid program
shall comply with the provisions of the Federal Patient Self De-
termination Act (P.L. 101-508) 1902(w) of the Social Security Act,
42 U.S.C. 1396a, and shall notify Medicaid recipients about their
rights under P.L. 1991, c.201 to make decisions concerning their
medical care and their right to formulate an advance directive.

1. Such agencies shall:

i. Maintain written policies and procedures with respect to all
adult individuals receiving medical care by or through the home
health or personal care agency about their rights under State law
to make decisions concerning their medical care and the right to
formulate an advance directive;

ii. Provide the New Jersey Department of Health (DOH) state-
ment of New Jersey law, “Your Right to Make Health Care Decisions
in New Jersey”, to recipients upon initial visit for home health or
personal care services, regarding their rights to make decisions
concerning their medical care available from the DOH. Such rights
include the right to accept or refuse medical or surgical treatment
and the right to formulate an advance directive for their health care;

iii. Provide written information to recipients, upon initial receipt
of home health or personal care, concerning the agency’s written
policies on the implementation of such rights;

iv. Document in the recipient’s medical record whether or not the
recipient has executed an advance directive;

v. Not condition the provision of care, or otherwise discriminate
against a recipient, based on whether or not the recipient has
executed an advance directive;

vi, Ensure compliance with requirements of State law respectiug
advance directives; and

vii. Provide education for staff and the community on issues
concerning advance directives.
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2. The provisions in (a)l above shall not prohibit the application
of a State law which allows a home health or personal care agency
to refuse to implement an advance directive based on conscientious
objection. The New Jersey Advance Directives for Health Care Act,
P.L. 1991, ¢.201, does allow private religious affiliated health care
institutions to develop institutional policies and practices defining
circumstances in which they will decline to participate in the with-
holding or withdrawing of specific measures to sustain life. Such
policies and practices shall be included in the health care agency’s
written policies.

10:60-1.14 Relationship of the home care provider with the
Medicaid District Office (MDO)

(a) Preadmission screening (PAS) shall be required for all
Medicaid-eligible individuals and other individuals applying for
pursing facility (NF) services and/or the Home and Community-
Based Services Waiver programs. MDO professional staff shall
conduct PAS assessments of individuals in hospitals and community
settings to evaluate need for nursing facility services and to de-
termine the appropriate setting for the delivery of services. In-
dividuals in hospitals or community settings who are referred for
nursing facility care and who have been determined by the MDO
not to require nursing facility placement, or who select alternatives
to nursing facility care, will be referred for home care services.

(b) A health services delivery plan (HSDP) shall be completed
by the MDO staff at the conclusion of the PAS assessment and shall
be a component of the referral package to the home care provider.
The HSDP shall be forwarded to the authorized care setting and
shall be attached to the recipient’s medical record upon admission
to a nursing facility or when the recipient receives services from
home care agencies. The HSDP may be updated as required to
reflect changes in the recipient’s condition, The HSDP provides data
base history which reflects current or potential health problems and
required services. The discharge planning unit or social service
department of the hospital shall provide home care agencies with
HSDPs for individuals who have been assessed in a hospital setting.
The MDOs shall provide HSDPs for individuals who have been
assessed in a community setting during the PAS process.

(c) For the many individuals in the community setting referred
for home care services outside the PAS process described in (a)
above, an HSDP shall not be provided.

10:60-1.15 Standards of performance for post payment quality
assurance review

(a) An initial visit to evaluate the need for home health services
or personal care assistant services shall be made by the provider.
Following the initial visit, the provider shall advise the MDO, using
the HCFA 485 form or other MDO approved notification form, that
services have begun for the recipient.

1. If the HCFA 485 is used, it shall be signed by the agency nurse
and need not be countersigned by the physician. The signature of
the physician prescribing the services, however, shall be kept on
file in the agency, with the prescription. Providers shall include the
HSP (Medicaid) Case Number when completing the form. For the
non-Medicare certified agency, the provider shall submit to the
MDO an MDO approved notification form which shall be signed
by the agency nurse and need not be countersigned by the physician.
The signature of the physician prescribing the services shall be kept
on file in the agency.

2. The HCFA 485, or other appropriate MDO approved agency
form, shall be submitted to the MDO upon initiation of services
and once every 12 months thereafter on a continuing basis.
Providers shall notify the MDO when services have been terminated.

3. On a random selection basis, MDO staff shall conduct post-
payment quality assurance reviews. At the specific request of the
MDO, the provider shall submit a plan of care and other documen-
tation for those Medicaid recipients selected for a quality assurance
review,

4. Upon completing the post-payment quality assurance review,
the MDO shall forward a performance report to the provider, based
on compliance with the standards described in this section.
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(b) The professional staff from the MDO will use the standards
listed below in (c) through (j) below to conduct a post-payment
quality assurance review of home care services as provided to the
Medicaid recipient.

(c) Skilled nursing services and visits shall be based on a com-
prehensive assessment performed by a registered professional nurse
to identify care needs and required services and shall be provided
as designated by the plan of care.

1. Home visits for nursing services shall be provided to the
recipient as ordered by the physician and as designated by the
standards of nursing practice.

2. The nurse shall make home visits as appropriate and as
scheduled in the plan of care. Supervision of home health aide
services is an integral component of these visits.

3. Services shall be within the scope of practice of personnel
assigned.

4. Appropriate referrals for required services shall be instituted
on a timely basis.

5. Nursing progress notes and plans of care shall reflect the
significant changes in condition which require changes in the scope
and timeliness of service delivery.

(d) Homemaker-home health aide and personal care assistant
services shall be provided by the agency in accordance with the plan
of care.

1. The aide shall arrive and leave each day as scheduled by the
agency.

2. The same aide shall be assigned on a regular basis, with the
intent of assuring continuity of care for the recipient, unless there
are unsusual documented circumstances, such as a difficult reci-
pient/caregiver relationship, difficult location, or personal reasons
of aide or recipient/caregiver.

3. Services shall be within the scope of practice of personnel
assigned.

4. Appropriate training and orientation shall be provide by
licensed personnel to assure the delivery of required services.

5. The aide shall provide appropriate services as reflected in the
plan of care and identified on the assignment sheet;

6. Home care services shall be provided to the recipient to main-
tain the recipient’s health or to facilitate treatment of an illness
or injury.

(e) Physical therapy, occupational therapy or speech-language
pathology services shall be provided as an integral part of a com-
prehensive medical program. Such rehabilitative services shall be
provided through home visits for the purpose of attaining maximum
reduction of physical or mental disability and restoration of the
individual to the best functional level.

1. The services shall be provided with the expectation, based on
the assessment made by the physician of the recipient’s rehabilita-
tion potential, that the condition of the individual shall improve
materially in a reasonable and generally predictable period of time,
or that the services are necessary towards the establishment of a
safe and effective maintenance program.

2. The complexity of rehabilitative services is such that it can only
be performed safely and effectively by a therapist. The services shall
be consistent with the nature and severity of the illness or injury.
The amount and frequency of these services shall be reasonable and
necessary, and the duration of each visit shall be a minimum of
30 minutes.

3. The services shall be specific and effective treatment for the
recipient’s condition and shall be provided in accordance with ac-
cepted standards of medical practice,

4. For physical therapy standards, see N.J.A.C. 10:60-1.4(d)3ii(l).

(P Visits of social service professionals are necessary to resolve
social or emotional problems that are, or may be, an impediment
to the effective treatment of the individual’s medical condition or
rate of recovery.

1. Medical social services shall be provided as ordered by the
physician and furnished by the social worker.

2. The plan of care shall indicate the appropriate action taken
to obtain the available community resources to assist in resolving
the recipient’s problems or to provide counseling services which are
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reasonable and necessary to treat the underlying social or emotional
problems which are impeding the recipient’s recovery.

3. The services shall be responsive to the problem and the fre-
quency of the services shall be for a prescribed length of time.

(g) Visits of a dietitian or nutritionist shall be provided as needed
to resolve nutritional problems which are or may be an impediment
to the effective treatment of the recipient’s medical condition or rate
of recovery.

1. Nutritional services shall be provided as ordered by the physi-
cian and furnished by a dietitian or putritionist in accordance with
accepted standards of professional practice.

2. The plan of care shall indicate the nutritional care needs and
the goals to meet those needs.

3. Services shall be provided to the recipient and/or the family/
interested others involved with the recipient’s nutritional care.

4. The services shall be specific and for a prescribed period of
time.

5. The progress notes and care plan shall reflect significant
changes or problems which require changes in the scope and time-
liness of service delivery visits.

(h) The services shall be provided to the satisfaction of the
recipient/caregiver.

1. There shall be documented evidence that the recipient/
caregiver has participated in the development of the plan of care.

2. Identified problems shall be resolved between the agency and
the recipient/caregiver, when possible.

3. The agency shall make appropriate referrals for unmet reci-
pient needs.

4. The recipient/caregiver shall be promptly informed of changes
in aides and/or schedules.

5. Recipients/caregivers shaill be aware of the agency name, tele-
phone number, and contact person in the event of a problem.

(i) The home health agency shall be aware of the recipient’s need
for, and shall make the appropriate arrangements for, securing
medical equipment, appliances and supplies, as follows:

1. The agency shall assist the recipient in obtaining equipment,
appliances, and supplies when needed under Medicare and/or
Medicaid guidelines;

2. The agency shall monitor equipment, appliances and supplies
to assure that all items are serviceable and used safely and effective-
ly; and

3. The agency shall be responsible for contacting the provider for
problems relating to the utilization of equipment, appliances and
supplies.

(i) Recordkeeping shall be timely, accurate, complete and legible,
in accordance with this chapter, and as follows:

1. There shall be a current aide assignment sheet for each re-
cipient, available either in the home or at the agency, dated and
signed by the nurse. The assignment shall be based on a nursing
assessment of the recipient’s needs and shall list the aide’s duties
as required in the plan or care;

2. The agency shall document significant changes in health and/
or social status, including recent hospitalization, in the progress
notes and make appropriate changes in the plan of care as needed;

3. Initial evaluations and progress notes shall be provided to the
MDO upon request for all nursing services; and

4. Initial evaluations, progress notes and goals shall be provided
to the MDO upon request for physical, occupational and speech-
language therapies and social services.

10:60-1.16 On-site monitoring visits

(a) For a homemaker agency and a private duty nursing agency,
on-site monitoring visits shall be made periodically by Division staff
to the agency to review compliance with personnel, recordkeeping
and service delivery requirements (Home Care Agency Review Form,
FD-342). The results of such monitoring visits shall be reported to
the agency, by the Medicaid District Office, and when indicated,
a plan of correction shall be required. Continued non-compliance
with requirement shall result in such sanctions as curtailment of
accepting new recipients for services, suspension or rescission of the
agency’s provider agreement.
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(b) For a hospice agency, on-site monitoring visits shall be made
periodically by Division staff to the agency to review compliance with
personnel, recordkeeping and service delivery requirements
(Hospice Agency Review Summary Form, FD-351). The results of
such monitoring visits shall be reported to the agency with a copy
to the Medicaid District Office, and when indicated, a plan of
correction shall be required. Continued non-compliance with re-
quirements shall result in such sanctions as curtailment of accepting
new recipients for services, suspension or rescission of the agency’s
provider contract.

10:60-1.17 Provisions for fair hearings
Providers and recipients can request fair hearings as set forth
in the Administration chapter at N.J.A.C, 10:49-9.10.

SUBCHAPTER [3.]2. HOME AND COMMUNITY-BASED
[SERVICE] SERVICES WAIVER
PROGRAMS

10:60-[3.1]2.1 (No change in text.)

10:60-[3.2]2.2 Eligibility requirements for CCPED

(a) Financial eligibility for CCPED is determined by the county
welfare agency/board of social services which serves the county where
an individual resides. The standards used for income eligibility are
set forth in N.J.A.C. 10:71-5.6(c)4, Table B, entitled “Variations in
Living Arrangements.” Both the Supplemental Security Income
(SSI) community standard and the Medicaid institutional standard
appear in this table. The actual amounts, recomputed periodically
based upon the cost-of-living increase, are subject to change each
time a cost-of-living increase occurs.

1. Recipients financially eligible for Medicaid services under the
community eligibility standards are not covered under CCPED.
CCPED also does not serve recipients who are eligible under the
New Jersey Care ... Special Medicaid Programs, including the
Medically Needy segment of that program, or enrolled in the Garden
State Health Plan or private HMO serving the Medicaid eligible
population.

(b)-(e) (No change.)

10:60-[3.3]2.3 (No change in text.)

10:60-[3.4]2.4 Procedures used as financial controls for CCPED
(a) [The] Total program costs shall be restricted by limits placed
on the number of community care slots assigned each county and
on per recipient costs. The Division may elect to exclude individuals
for whom there is an expectation that costs to Medicaid for waiver
services may exceed the cost of nursing facility care.
(b)-(c) (No change.)

10:60-[3.5]2.5 Basis for home health agency reimbursement and
cost reporting (CCPED)

(2) A home health agency participating in the CCPED program
shall be reimbursed by the New Jersey Medicaid program on a fee-
for-service basis for home health services provided. Fees shall be
based on the lower of audited cost report data which is inflated to
the current year, Medicare cost limits or agency charges. Agencies
shall be precluded from receiving additional reimbursement for the
cost of the community care services above the fee established by
the Medicaid program. This applies to both freestanding and
hospital-based home health agencies.

1. (No change.)

(b)-(c) (No change.)

Recodify existing N.J.A.C. 10:60-3.6 and 3.7 as 2.6 and 2.7 (No
change in text.)

10:60-2.8 Eligibility requirements for Model Waivers

(a) Program eligibility criteria for Model Waivers are as follows:

1. (No change.)

2. [For all Model Waivers, a recipient’s total income shall exceed
the SSI community standard up to the institutional cap or be in-
eligible in the community because of SSI deeming rules. Model
Waiver III, however, may also serve recipients who are eligible for
Medicaid in the community.] For Model Waiver I and II, a re-
cipient’s total income shall exceed the SSI community standard, up
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to the institutional cap or the recipient must be ineligible in the
community because of SSI deeming rules. Model Waiver III,
however, shall serve the recipient who is eligible for Medicaid in
the community, including New Jersey Care ... Special Medicaid
Programs, as well as the recipient whose total income exceeds the
community standard, up to the institutional cap. Model Waiver III
shall not serve a Medicaid recipient eligible under the Medically
Needy segment of the New Jersey Care ... Special Medicaid Pro-
grams nor enrolled in the Garden State Health Plan or a private
Health Maintenance Organization (HMO) serving the Medicaid
eligible population.

3. (No change.)

[4. Recipients who are financially Medicaid eligible under the
community eligibility standards are not eligible for Model Waiver
I and II. Model Waiver IIl, however, may serve these recipients,
except for those recipients served under the Medically Needy Pro-

am.
grRec!odify existing 5-7 as 4 through 6. (No change in text.)

(b)-(c) (No change.)

10:60-[3.9]2.9 Services included under the Model Waiver programs

(a) Except for nursing facility services, all approved services
under the New Jersey Medicaid program as described in N.J.A.C.
10:49, Administration, are available under the Model Waiver pro-
grams from approved Medicaid providers.

(b) Additional waivered services are as follows:

1. (No change.)

2. Private-duty nursing: A waivered service provided under Model
Waiver III only and not under Model Waiver 1 or II. Private-duty
nursing shall be provided in the community only, not in an inpatient
hospital setting. The recipient shall have a live-in primary caregiver
(adult relative or significant other adult) who accepts 24-hour
responsibility for the health and welfare of the recipient. A maximum
of 16 hours of private-duty nursing includes payment by any source
may be provided in any 24-hour period. Provision of the additional
eight hours of care shall be the responsibility of the primary
caregiver. There is no 24 hour coverage except for a limited period
of time under the following emergency circumstances and when prior
authorized by the Office of Home Care Programs:

i. For brief post-hospital periods while the caregiver(s) adjust(s)
to the new responsibilities of caring for the discharged recipient;
or

ii. In emergency situations such as the illness of the caregiver
when private duty nursing is currently being provided. In these
situations, more than 16 hours of private duty nursing services may
be provided for a limited period until other arrangements are made
for the safety and care of the recipient.

(¢) The need for private duty nursing services is established
initially by the RSN upon completion of the PAS-1 and HSDP
(N.J.A.C. 10:60-1.11(a)). The number of hours of private duty nurs-
ing included in the service plan is based upon the recipient’s medical
need and the cost of service. The total cost of all services provided
through Model Waiver III must be less than the cost of care in
an appropriate institution. The need for private duty nursing
services and the hours of private duty nursing services may increase
or decrease as the recipient’s medical status changes, and cor-
respondingly, as the service cost cap changes.

[i.J@) (No change in text.)

[ii.](2) Clinical records maintained at the agency shall contain at
a minimum the following:

Recodify existing (1) through (6) as (A) through (F) (No change
in text.)

[(DI(G) A nursing care plan; [and]

[(8)](H) Signed and dated progress notes describing recipient’s
condition[.]; and

(I) Evidence that recipient was given information regarding ad-
vance directives.

Recodify existing iii through vi as (3) through (6) (No change in
text.)

(c) (No change.)
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10:60-[3.10]2.10 Basis for reimbursement for Model Waiver
services

(a) A [home health agency] provider of private-duty nursing
services and personal care assistant services shall be reimbursed by
the New Jersey Medicaid program on a fee-for-service basis for
services provided. Providers shall be precluded from receiving ad-
ditional reimbursement for the cost of these services above the fee
established by the Medicaid program.

1. All costs associated with the provision of private-duty nursing
and personal care assistant services by home health agencies shall
be included in the routine Medicare/Medicaid cost-reporting
mechanism.

(b) (No change.)

(c) Home health services are billed on the UB-82 HCFA-1450
form [(Appendix F, incorporated herein by reference)] (see Fiscal
Agent Billing Supplement).

(d) See N.J.A.C. 10:60-[5]4 for codes to be used when submitting
claims for waiver services for Model Waiver Program, I, II or IIIL.

10:60-[3.12]2.12 AIDS Community Care Alternatives Program
(ACCAP)

(a) The AIDS Community Care Alternatives Program (ACCAP)
is a renewable Federal waiver program which offers home and
community-based services to recipients with Acquired Immune Defi-
ciency Syndrome (AIDS) [or with AIDS Related Complex (ARC)]
and children up to the age of five who are HIV positive.

(b) (No change.)

(c) The program is Statewide with slots allocated to each county
based upon the estimated number of AIDS[/ARC] recipients to be
served.

(d) (No change.)

10:60-[3.14]2.14 Eligibility criteria

(a) Recipients eligible for ACCAP shall be:

1. Diagnosed as having AIDS [or ARC], or be a child up to the
age of five who is HIV positive.

2. (No change.)

3. Categorically needy, that is, recipients who are Medicaid
eligible in the community, except for those served under the Medical-
ly Needy segment of the New Jersey Care ... Special Medicaid
Programs; or enrolled in the GSHP or private HMO serving the
Medicaid eligible population.

4. (No change.)

(b)-(d) (No change.)

10:60-[3.15]2.15 ACCAP services

(a) All Medicaid services, except for nursing facility services, are
available under ACCAP in accord with an individualized plan of
care. Additionally, the following services are available to the eligible
recipient:

1. Case management: A process in which a public health nurse
or social worker (MSW) in a community agency is responsible for
planning, locating, coordinating and monitoring a group of services
designed to meet the individual needs of the recipient being served.

i. [Case Management] Special Child Health Units under contract
to the New Jersey State Department of Health shall provide case
management services to children up to the age of 21.

ii.-ili. (No change.)

2. Private-duty nursing (PDN): Care provided by a registered
professional nurse or licensed practical urse. PDN is continuous
rather than part-time or intermittent, provided in the community
only, not in an inpatient hospital setting. A nurse shall be employed
by a licensed home health agency, voluntary non-profit homemaker/
home health aide agency, private employment agency and tempo-
rary-help service agency approved by Medicaid to provide PDN
:services. PDN services shall be provided up to 16 hours per day,
per person, but ony when there is a live-in primary adult caregiver
“who accepts 24-hour per day responsibility for the health and welfare
‘of the individual (see NJ.A.C. 10:60-[3.9(b)2] 2.9(b)2 for re-
ccordkeeping requirements) unless the sole purpose of the private
\duty nursing is the administration of IV therapy. The maximum
of 16 hours includes payment by any source in any 24 hour period.
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i. The need for private duty nursing services is established initial-
ly by the RSN upon completion of the PAS-1 and HSDP (N.J.A.C.
10:60-1.14(a)). The number of hours of private duty nursing in-
cluded in the service plan is based upon the recipient’s medical need
and the cost of service. The total cost of all services provided through
ACCAP must be less than the cost of care in an appropriate
institution. The need for private duty nursing services and the hours
of private duty nursing services may increase or decrease as the
recipient’s medical status changes, and correspondingly, as the
service cost cap changes.

3. (No change.)

4, Personal care assistant service: These are health-related tasks
performed in the recipient’s home by a certified individual who is
under the supervision of a registered professional nurse. These
services shall be prescribed by a physician and shall be provided
in accord with a written plan of care. Personal care assistant services
under ACCAP may exceed the [regular] maximum program limita-
tion. Only Medicaid-approved personal care assistant providers shall
provide personal care assistant service under ACCAP. All personal
care assistants must meet the requirements defined in N.J.A.C.
16:60-1.2.

5. (No change.)

6. Specialized group foster care home for children: This allows
for an array of health care services provided in a residential health
care program for children from birth to [6] 18 years of age. All
children served by the home are under the supervision of the
Division of Youth and Family Services (DYFS). Specialized group
foster care home for children services must be prior authorized by
the MDO staff, using the FD-352 form (see Appendix A, Fiscal Agent
Billing Supplement).

7. Hospice care: This provides optimum comfort measures (in-
cluding pain control), support and dignity to recipients certified by
an attending physician as terminally ill, with a life expectancy of up
to six months. Family and/or other caregivers are also given support
and direction while caring for the dying recipient. Services shall be
provided by a Medicaid approved, Medicare certified hospice agency
and available to a recipient on a daily, 24-hour basis. Hospice care
shall be approved by the attending physician [and shall be prior
authorized by the Medicaid District Office, using the FD-139 form
(for recordkeeping requirements, see N.JAC. 10:60-2.3(b)S5].
Hospice services include: skilled nursing visits; hospice agency
medical director services; medical social service visits; occupational
therapy, physical therapy and speech-language pathology services;
intravenous therapy; durable medical equipment; medication related
to symptom control of terminal illness and case management. Reim-
bursement shall be at an established fee paid on a per diem basis.

(b) Total program costs in ACCAP are limited by the number
of community care slots used each year and by costs per recipient.
The cost of [each] these recipient[’]s’ service packages shall be no
more than the cost of institutional care for [that] those recipi-
ents, determined at a projected weighted cost of [hospital] institu-
tional care by the Division of Medical Assistance and Health
Services.

10:60-[3.16]2.16 Basis for reimbursement for ACCAP services

(a) A fee-for-service reimbursement methodology shall be utilized
for ACCAP waiver service.

(b) The Health Insurance Claim form, 1500 N.J., is used when
requesting reimbursement for waiver services provided. [Home
health services are billed using the UB-82 HCFA-1450 form.]

(c) See N.J.A.C. 10:60-[S]4 for codes used when submitting claims
for ACCAP.

SUBCHAPTER [4]3. HOME CARE EXPANSION PROGRAM
10:60-[4.1]13.1  (No change in text.)

10:60-[4.2]3.2 Eligibility requirement for HCEP

(a)-(c) (No change.)

(d) [Applicants who are eligible for the Community Care Program
for the Elderly and Disabled (CCPED) shall be eligible for HCEP
if CCPED services are unavailable in the applicant’s county of
residence.] An applicant who is eligible for the Community Care
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Program for the Elderly and Disabled (CCPED) shall be eligible
for HCEP if CCPED services are unavailable in the applicant’s
county of residence.

1. When CCPED services are available in the applicant’s county
of residence, the applicant shall not be eligible for HCEP.

2. An applicant who is eligible for Medicaid services under the
community standard, including New Jersey Care ... Special
Medicaid Programs, is not eligible for HCEP.

(e)-(g) (No change.)

10:60-[4.3]3.3 Services available under HCEP

(a) The seven services provided under HCEP are:

1.-2. (No change.)

3. Homemaker: Personal care, household tasks, and activities of
daily living, provided to a beneficiary in the home by a certified
homemaker-home health aide employed by either a home health
agency or a homemaker agency;

4.-7. (No change.)

(b)-(d) (No change.)

Recodify existing N.J.A.C. 10:60-4.4 and 4.5 as 3.4 and 3.5 (No
change in text.)

10:60-[4.6]3.6 Termination from HCEP

(a) Beneficiaries shall be terminated from HCEP if:

1.-2. (No change.)

3. He or she is determined financially eligible for Medicaid ben-
efits;

[3.]4. He or she is assessed as no longer in need of long-term
home care services; [or]

[4.]5. His or her cost-share payments are not paid in full for two
consecutive months[.]; or

6. He or she is determined eligible for CCPED and services are
available in the applicant’s county of residence.

(b) (No change.)

(c) A beneficiary terminated from HCEP shall be billed by the
Bureau of Pharmaceutical Assistance to the Aged and Disabled for
services rendered during a period [if] of ineligibility.

(d) (No change.)

(e) A beneficiary who is terminated from HCEP participation may
exercise his or her right to appeal the decision by submitting a
request for a fair hearing in accordance with N.J.A.C. 10:49-[5.3]
9.10. Such request shall be submitted within 20 days from the date
of the letter of termination.

1.-2. (No change.)

(f) (No change.)

SUBCHAPTER [5.]4. HCFA COMMON PROCEDURE
CODING SYSTEM (HCPCS)

10:60-[5.1]4.1 (No change in text.)

10:60-[5.2]4.2 HCPCS Codes

(a) (No change.)

(b) Community Care Program for the Elderly and Disabled
(CCPED) and Home Care Expansion Program (HCEP)

HCPCS
CODE DESCRIPTION
71240 Case Management, per recipient, per month
1. The following codes are to be used by licensed Home Health
Agencies ONLY
Z1245 to Z1339 (No change.)
2. The following codes may be used by licensed Home Health
Agencies or Homemaker Agencies
71200 to Z1235 (No change.)
[90050]
W9002 Medical Day Care, daily
3. In addition to the above, the following are appropriate to
HCEP only and used only by HCEP case managers
Z1202 Initial Comprehensive Needs Assessment
Z1203  Collection of Disability Information
(c)-(d) (No change.)
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SUBCHAPTER 6. (RESERVED)

APPENDIX A
FISCAL AGENT BILLING SUPPLEMENT

AGENCY NOTE: The Fiscal Agent Billing Supplement is appended as
a part of this chapter/manual but is not reproduced in the New Jersey
Administrative Code. When revisions are made to the Fiscal Agent
Billing Supplement, replacement pages will be distributed to providers
and copies will be filed with the Office of Administrative Law. For a
copy of the Fiscal Agent Billing Supplement, write to:

Paramax/Unisys Corporation

CN 4801

Trenton, New Jersey 08650-4801

or contact:

Office of Administrative Law
Quakerbridge Plaza, Building 9
CN 049

Trenton, New Jersey 08625-0049

(a)
DIVISION OF FAMILY DEVELOPMENT

Public Assistance Manual
Persons Eligible for Medical Assistance

Proposed Amendment: N.J.A.C. 10:81-8.22

Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 44:10-3.
Proposal Number: PRN 1993-293.
Submit comments by August 4, 1993 to:
Marion E. Reitz, Director
Division of Family Development
CN 716
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment at N.J.A.C. 10:81-8.22 provides policy clari-
fication to establish that the deemed income of the parent(s) of an
adolescent parent is not to be used to determine Medicaid eligibility
for dependent child(ren) of an adolescent parent. The proposed amend-
ment stipulates that in the event an Aid to Family with Dependent
Children (AFDC) eligible family unit is determined financially ineligible
for AFDC cash assistance because of the inclusion of the deemed income
of the parent(s) of the adolescent parent, the county welfare agency
(CWA) shall determine AFDC categorically-related Medicaid eligibility
for the dependent child(ren) of the adolescent parent without consider-
ation of that deemed income. The dependent child(ren) shall be eligible
for AFDC categorically-related Medicaid coverage as long as the family’s
countable income, excluding the deemed income of the parent(s) of the
adolescent parent, is less than the AFDC standard applicable for the
family size. In this instance, AFDC categorically-related Medicaid
eligibility would be limited to the dependent child(ren) of the adolescent
parent; the adolescent parent would remain ineligible for such Medicaid
coverage. At N.J.A.C. 10:81-8.22(a), the term “Medicaid Only” has been
replaced with “Medicaid coverage” in order to differentiate between
AFDC categorically-related Medicaid eligibility and the Medicaid Only
program which is now under the jurisdiction of this Department’s
Division of Medical Assistance and Health Services. An aged, blind or
disabled person who desires Medicaid and does not wish to receive a
money payment may apply for the Medicaid Only program. Such rules
are found at N.JA.C. 10:71.

Social Impact
The proposed amendment would provide Medicaid eligibility for cer-
tain children who would otherwise be ineligible in situations where an
AFDC eligible family unit is determined financially ineligible for AFDC
cash assistance because of the inclusion of the deemed income of the
parent(s) of the adolescent parent in the financial eligibility process.
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Economic Impact

The economic impact is anticipated to be minimal. The following
estimates are based on 1986 AFDC caseload statistics increased for
caseload growth. It should be noted that the majority of those potentially
impacted are not currently on AFDC. There is no data, however, to
estimate this population. It is assumed that five percent of teenage
mothers on their parent’s grant have earned income and that two chil-
dren per mother are anticipated to be eligible for assistance. The average
monthly cost per child is provided by the Division of Medical Assistance
and Health Services.

Average
Estimated Monthly
Number of Cost Monthly Annual
Children Per Child Cost Cost
4 $395.00 $17,222 $206,664

Regulatory Flexibility Statement

The proposed amendment has been reviewed with regard to the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amendment
imposes no reporting, recordkeeping or other compliance requirements
on small businesses; therefore, a regulatory flexibility analysis is not
required. The rules govern a public assistance program designed to
certify eligibility to a low-income population by a governmental agency,
rather than a private business establishment.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus}):

10:81-8.22 Persons eligible for medical assistance

(a) All children and their parents or needy parent-persons who
are eligible for AFDC money payments (-C, -F and -N segments),
or no money payments due to the provisions of N.J.A.C. 10:82-11,
are eligible for Medicaid benefits. If an eligible unit chooses not
to receive a money payment, members are eligible for Medicaid
[Only] coverage. Medicaid coverage commences with the date that
eligibility is established.

1.-2. (No change.)

3. When a family is determined financially ineligible for AFDC
cash assistance due to deeming of the income of the parent(s) of
an adolescent parent in accordance with N.J.A.C. 10:82-3.14, the
dependent child(ren) of the adolescent parent shall be or continue
to be eligible for AFDC categorically-related Medicaid coverage as
long as the family’s countable income, excluding the deemed income
of the parent(s) of the adolescent parent, is less than the AFDC
eligibility standard set forth at N.J.A.C. 10:82-1.2(b), Schedule II,
as applicable for the family size. Medicaid eligibility, in such in-
stances, would be limited to the dependent child(ren) of the adoles-
cent parent; the adolescent parent, therefore, would remain in-
eligible for such Medicaid coverage.

(b)-(g) (No change.)

(a)
DIVISION OF FAMILY DEVELOPMENT
Office of Child Support and Paternity Programs

Public Assistance Manual
Review and Adjustment of Non-AFDC Child Support
Orders

Proposed Amendments: N.J.A.C. 10:81-11.7 and 11.9

Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 44:10-3, Family Support Act of 1988 (Public
Law 100-485), Section 103(c); 45 C.F.R. 303.8.
Proposal Number: PRN 1993-241.
Submit comments by August 4, 1993, to:
Marion E. Reitz, Director
Division of Family Development
CN 716
Trenton, New Jersey 08625

(CITE 25 NJ.R. 2816)

PROPOSALS

The agency proposal follows:

Summary

The proposed amendments at N.J.A.C. 10:81-11.7(b) and 11.9(1)4i set
forth the procedures for the review and adjustment of non-AFDC child
support orders. The Family Support Act (P.L. 100-485) mandates that
states must have a plan for reviewing all IV-D child support orders to
determine if an adjustment is necessary. In New Jersey, this review is
performed by the Office of Child Support and Paternity Programs. Both
parties to a current child support order, in which the client is not
receiving public assistance, will receive a notice advising them of their
right to request a review. Those requesting a review will be instructed
to respond to the Office of Child Support and Paternity Programs
(OCSPP) within 30 days of the notice. Those cases in which either party
has requested a review may be eliminated from the review if the current
order is less than three years old and a request for review has been
determined to be frivolous by the IV-D agency, the OCSPP. A request
would be considered frivolous under the following circumstances:

1. Either party’s income has not increased or decreased by a minimum
of 20 percent;

2. Either party is temporarily out of work, incarcerated or institu-
tionalized;

3. The child(ren) for whom support is owed no longer lives with the
custodial parent; or

4. There is a good cause determination that the review of the case
is not in the best interest of the child.

Regarding those cases eligible for a review, the need for an adjustment
to the order will be determined by using the income and expense
information of both parties and calculating the appropriate order amount
determined by the New Jersey Child Support Guidelines. If the calcu-
lation is 20 percent over or under the current order, an adjustment is
warranted. The order will also be adjusted for medical support if medical
support is not part of the current order. When an adjustment is war-
ranted, attorneys will be hired by OCSPP to perform the necessary court
functions.

The proposed amendment at N.J.A.C. 10:81-11.9(d)1ii, which indicates
that the consent conference is heard before a Family Division Intake
Officer, is a technical amendment. This amendment is being made in
order that the correct title of the individual holding the consent con-
ference will be referenced.

The proposed amendment at N.J.A.C. 10:81-11.9(1)4i, concerning the
reference to “non-AFDC cases”, was added to clarify that such services
are also available to non-AFDC clients, as outlined at N.JA.C.
10:81-11.9(b).

Social Impact

The proposed amendments at N.J.A.C. 10:81-11.7(b) and 11.9(1)4i,
which require review and adjustment of child support orders for non-
AFDC cases, reflect continued concern for children by providing that
a minimum standard of living for the child will continue to increase
proportionately to that of both parents. The use of the child support
guidelines in the review will ensure equitable treatment of all individuals
party to a child support order. The impact to the OCSPP will be
moderate. Two current child support specialists have been assigned to
the project.

No impact is expected from the technical change proposed at N.J.A.C.
10:81-11.9(d) .

Economic Impact

The review and adjustment of child support orders is expected to have
a positive economic impact by preventing a decline in the value of the
support order due to inflation, which is often the case over time as the
monetary amount of the order does not keep up with inflation. In a
pilot study, completed by the Office of Child Support and Paternity
Programs in December 1987, a review of 2,331 cases was done. As a
result of this review, orders were adjusted totaling an additional
$7,483,385, with an average order going from $26.85 per week to $61.74
per week, which is approximately a 130 percent increase. The implemen-
tation of these procedures with regard to the hiring of attorneys when
an adjustment is warranted, is expected to increase costs of the OCSPP.
However, the money has been allotted in the State IV-D office budget,
and is reimbursable through Federal financial participation at the rate
of 66 percent.

No impact is expected from the technical change proposed at N.J.A.C.
10:81-11.9(d)1ii.
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Regulatory Flexibility Statement

The proposed amendments have been reviewed with regard to the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
amendments impose no reporting, recordkeeping or other compliance
requirements on small businesses, therefore, a regulatory flexibility
analysis is not required. The rules govern a public assistance program
designed to certify eligibility for the Aid to Families with Dependent
Children Program by a governmental agency rather than a private busi-
ness establishment,

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10:81-11.7 Responsibilities of the State agency

(a) (No change.)

(b) Federal law mandates that the State must have a written and
publicly available plan indicating how and when IV-D child support
orders in effect in the State will be periodically reviewed and ad-
justed, Non-AFDC, IV-D child support orders will be processed by
the Office of Child Support and Paternity Programs (OCSPP) for
review as provided for in this subsection.

1. An adjustment is an upward or downward change in the
amount of child support, based on the application of State guidelines
under New Jersey Court Rule 5:6A for setting and adjusting child
support awards, and/or a provision for the child’s health care needs
through health insurance coverage or other means.

2. Review means an objective evaluation of information, con-
ducted by the OCSPP, making it necessary for application of New
Jersey Child Support guidelines, Court Rule 5:6A, to determine:

i. The appropriate support award amount; and

ii. The need to provide for the child’s health care needs in the
order, through health insurance coverage or other means.

3. Case identification procedures are as follows:

i. Written notice will be given by the OCSPP, advising both
parties to a current child support order of their right to request
a review within 30 days of the date of the notice.

ii. Those requesting a review will be instructed to write to the
OCSPP.

iii. Upon receipt of the request for review, the OCSPP will
establish a file. Written notice will be issued to both parties advising
that a review of their current order will commence 30 days from
the date of the notice, or that no review will be conducted because
the request was not made timely within 30 days of the receipt of
the identification notice.

iv. A request for information will be mailed to the individual
qualifying for a review. The case file will be referenced by obligor’s
last name, first name, obligee’s name and ACSES case number.

v. Upon receiving return responses to initiate the review, qualified
cases shall be processed by OCSPP, which shall:

(1) Verify parties’ employment and income through an interface
with the New Jersey Department of Labor (DOL);

(2) Cross reference the case on ACSES to determine if multiple
cases exist (the amount of the obligor’s court order(s) in other cases
will be considered in accordance with the State guidelines);

(3) Generate employment letters to the last known employer and/
or any new employer information received on the parties; and

(4) Generate postal verification letters to the last known address
of the parties and/or any new address information received.

4. A case can be eliminated from the review process if it is found
that:

i. The current order is less than three years old or a request for
review has been determined frivolous by the OCSPP. A frivolous
request would exist if any one of the following occurs:

(1) If either party’s income has not increased or decreased by
a minimum of 20 percent;

(2) If either party is temporarily out of work or temporarily
injured and unable to work;

(3) The child(ren) for whom support is owed no longer resides
with the custodial parent;

(4) If either party is incarcerated or institutionalized; or

(5) There is a good cause determination that the review of the
case is not in the best interest of the child(ren).
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ii. If a case has been eliminated from the review process, a
notation shall be made in the file on the “Adjustment of Review
Document,” indicating the date of the review and the reason(s) for
eliminating the case from the adjustment work list.

5. When all needed information is obtained, calculations using
both parents’ income and the New Jersey Child Support Guidelines,
Court Rule 5:6A, will be formulated to determine the anticipated
child support order. OCSPP will compare the amount to the current
child support order.

6. No adjustment will be initiated if calculations determine the
adjusted amount is not 20 percent over or under the current order.

i. A written notice will be issued to both parties advising that,
as a result of the review, the case does not qualify for an adjustment;
and if either party disagrees, he or she has 30 days to file a request
for redetermination. The notice shall also advise the parties that
a redetermination may be filed only if information on which the
determination was made was incorrect or incomplete.

7. If calculations determine that the adjusted amount is 20 per-
cent over or under the current order, or if medical support is not
currently in the order, a notice of adjustment will be sent to both
parties advising of the new amount as a result of the review. Both
parties have 30 days to request a redetermination of the decision,
or either party may file the appropriate application with the court.

10:81-11.9 Responsibilities of the CWA/CSP Unit

(a)-(c) (No change.)

(d) Legal action taken by the CSP Unit: If the CSP Unit collects
information sufficient to locate the absent parent, legal proceedings
shall be initiated for the purpose of establishing paternity and/or
obtaining support and medical insurance within 90 working days of
location. Each county welfare agency is required to have attorneys,
all of which hold a plenary license to practice law in this State, who
are in good standing and maintain a bona fide office for the practice
of law in this State, either on staff or under contract, sufficient to
represent the CWA in child support enforcement matters in court
as necessary.

1. Consent process: For all cases in which sufficient information
is available to initiate proceedings for the purpose of establishing
paternity and/or obtaining support and medical insurance, a consent
order will be attempted in accordance with individual county
procedures within 90 calendar days of location.

i. (No change.)

ii. Definition: The consent process is a conference between the
plaintiff and the defendant before a [hearing officer] Family Division
Intake Officer, to agree to a specific amount of child support based
on an approved support formula, as outlined in the New Jersey Child
Support Guidelines, Court Rule 5:6A, to be paid through the ap-
propriate probation department.

iii. (No change.)

2.-10. (No change.)

(e)-(k) (No change.)

(1) Title IV-D services available to non-public assistance persons:
Appropriate child support services are to be made available to non-
public assistance persons upon application filed by such individual
with the IV-D Agency. These services shall include locating obligors,
establishing paternity and securing support and medical insurance.

1.-3. (No change.)

4. Obtaining an order: Non-public assistance persons seeking sup-
port payments and medical insurance shall be referred to the county
intake unit responsible for initiating consent conference.

i. Once an order has been established, non-AFDC cases will be
processed for review and adjustment as outlined at (b) above.

5. (No change.)

(CITE 25 N.J.R. 2817)
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(a)
DIVISION OF FAMILY DEVELOPMENT

Public Assistance Manual
Review and Adjustment of Child Support Orders
(AFDC, Foster Care and Medicaid Only Cases)

Proposed New Rule: N.J.A.C. 10:81-11.21

Authorized By: William Waldman, Commissioner, Department
of Human Services.

Authority: N.J.S.A. 44:10-3, Family Support Act of 1988 (Public
Law 100-485), Section 103, and 45 C.F.R. 303.8.

Proposal Number: PRN 1993-373.

Submit comments by August 4, 1993 to:
Marion E. Reitz, Director
Division of Family Development
CN 716
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed new rule at N.J.A.C. 10:81-11.21 outlines procedures
for the review and adjustment of Aid to Families with Dependent
Children (AFDC), foster care and Medicaid Only cases. The Family
Support Act (P.L.100-485) mandates that states must have a plan for
reviewing all child support orders to determine if an adjustment is
necessary. Under this plan, all AFDC IV-D cases will be reviewed once
every three years.

The County Welfare Agency/Child Support and Paternity (CWA/CSP)
Unit will review all appropriate cases at least once every three years
or at the request of either parent subject to the order for possible
adjustment. The review will be based on an Automated Child Support
Enforcement Systems (ACSES) generated report, which will identify
cases with orders that have not been reviewed for two years and 11
months, The CWA/CSP Unit will screen the cases on the report to
identify those cases that require an adjustment to an order to bring it
into compliance with New Jersey’s Child Support Guidelines as set forth
in New Jersey Court Rule 5:6A.

The procedures for the review of cases will consist of the development
of an ACSES report to identify appropriate cases for review for possible
adjustment; screening of cases on the report to identify those cases that
should be adjusted; provisions for the elimination of cases that have been
determined to have good cause or are less than three years old or have
been reviewed in the last three years; updating the review date field
on the USM1 and USM2 screens and documenting why a case was
eliminated from the adjustment cycle; provisions for the review of in-
terstate cases where New Jersey is the initiating state; and provisions
for the review of interstate cases where another state has determined
that a review of a case is necessary.

The processing of cases for review by the CWA/CSP shall consist of:
verifying information on obligor’s current income, employment and
medical insurance; cross-referencing the case on ACSES to determine
if multiple cases exist; verification of obligors’ address; and where
medical support is not currently ordered, filing a motion to have the
order adjusted to include medical support.

Recommendations for adjustment shall be based on the New Jersey
Child Support Guidelines, New Jersey Court Rule 5:6A. If the recom-
mended amount of adjustment is a 20 percent or more increase over
the current order, a motion shall be filed to have the order modified.
If the recommended amount of adjustment is a 20 percent or more
decrease, the obligor should be directed to file appropriate application
with the court.

Social Impact
The proposed new rule requiring the review of child support orders
reflects continued concern for children by providing that a minimum
standard of living for the child will continue to increase proportionately
to that of the non-custodial parent. The use of the child support
guidelines in the review will ensure equitable treatment of the obligor.

Economic Impact
The review of child support orders is expected to have a positive
economic impact by preventing a decline in the value of the support
order, as is often the case due to time and inflation. In a pilot study,
completed by the Office of Child Support and Paternity Programs in

(CITE 25 NJ.R. 2818)
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December, 1987, a review of 2,331 cases was done. As a result of this
review, orders were modified totaling an additional $7,483,385, with an
average order going from $26.85 per week to $61.74 per week, which
is approximately a 130 percent increase. In some cases, the increase of
support orders will allow families to go off welfare.

Regulatory Flexibility Statement

The proposed new rule has been reviewed with regard to the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The new rule
imposes no reporting, recordkeeping or other compliance requirements
on small businesses; therefore, a regulatory flexibility analysis is not
required. The rule governs a public assistance program designed to
certify eligibility for the Aid to Families With Dependent Children
Program by a governmental agency rather than a private business
establishment.

Full text of the new rule follows:

10:81-11.21 Review and adjustment of child support orders
(AFDC, foster care and Medicaid Only cases)

(a) The CWA/CSP Unit shall review all AFDC, foster care and
Medicaid Only cases with a court order at least once every three
years, or at the request of either parent subject to the order, for
possible adjustment. If a request for review is made before the three
year time frame, and the request is detemined to be frivolous by
the CWA/CSP Unit, the request may be denied.

1. An adjustment is an upward or downward change in the amount
of child support based upon an application of State guidelines under
New Jersey Court Rule 5:6A for setting and adjusting child support
awards and/or provision for the child’s health care needs, through
health insurance coverage or other means.

2. Review means an objective evaluation by the CWA/CSP Unit
of information necessary for application of the New Jersey Child
Support Guidelines, New Jersey Court Rule 5:6A, to determine:

i. The appropriate support award amount; and

ii. The need to provide for the child’s health care needs, through
health insurance coverage or other means.

3. Examples of a frivolous request would be as follows:

i. An obligor’s income has not increased or decreased by a
minimum of 20 percent.

ii. An obligor is temporarily out of work or temporarily injured
and unable to work.

(b) The procedure for the review of cases shall be as follows:

1. An Automated Child Support Enforcement Systems (ACSES)
report has been developed to identify appropriate cases for review
for possible adjustment. The review date field on the ACSES USM1
and USM2 screens will trigger a report of cases in which the date
is equal to or greater than two years and 11 months from the run
date of the report.

2. The CWA/CSP shall screen cases on the report to identify those
cases that should be adjusted to bring them into compliance with
the Child Support Guidelines at New Jersey Court Rule 5:6A.

3. A case can be eliminated from the screening if it is found that:

i. There is a good cause determination that the review of the case
is not in the best interest of the child(ren);

ii. The current order is less than three years old or the case has
been reviewed in the last three years, unless a review was requested
by either parent subject to the order and it has not been determined
to be a frivolous request by the CWA/CSP Unit. Examples of a
frivolous request would be as outlined in (a)3 above; or

iii. The obligor is institutionalized.

4. The review date filed on the USM1 and USM2 shall be updated
indicating the date that a review was completed. If the case was
eliminated from the adjustment cycle, the reason should be
documented.

i. The CWA/CSP shall determine within 15 calendar days after
October 13, 1993, or the date the child support order is 36 months
old, whichever is later, whether a review should be conducted.

ii. In handling a request for a review, the CWA/CSP has up to
15 calendar days from the receipt of a request to determine whether
a review should be conducted.

iii. Within 180 calendar days of determining that a review should
be conducted or locating the non-requesting parent, whichever oc-
curs later, the State must complete the process by adjusting the order
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or determining the order should not be adjusted and completing
the steps outlined at (c) and (d)1 through 4 below.

iv. Interstate cases should also follow the 180 calendar day time-
frame for completing the review and adjustment process.

5. When it is determined that a review should be conducted on
an interstate case and New Jersey is the initiating state, a request
for review shall be sent to the responding state within 20 calendar
days of receipt of sufficient information to conduct a review.

i. The information the responding state needs to act on the
request must be provided.

ii. If the request for review is the first contact between the
initiating and responding states in the case, the initiating state must
send the request for review to the interstate central registry in the
responding state.

iii. If the initiating state has previously referred the case to a
responding state for action, the request for review may be sent
directly to the appropriate agency in the responding state for
processing.

iv. The initiating state is also responsible for sending to the parent
in its state a copy of any notice issued by a responding state in
connection with the review and adjustment of an order. This notice
must be sent to the parent within five working days of receipt in
the initiating state.

6. When acting as the responding state in a case which another
state has determined a review is necessary, the laws and procedures
for review and adjustment of the responding state apply. This in-
cludes the use of the responding state’s child support guidelines.

i. Within 15 calendar days of receipt of a request for review from
another state, a determination must be made as to whether or not
the review will be conducted.

ii. The determination not to conduct a review because it would
not be in the best interest of the child cannot be made by the
responding state. This determination must be made by the initiating
state.

(c) The CWA/CSP shall process cases for review in the following
manner:

1. Information on the obligor’s current income and employment
should be obtained via the USM2 screen and/or on-line access to
the Department of Labor’s Wage Reporting File through the
Honeywell terminals. Information obtained will be verified through
a letter generated to the employer. Medical insurance information
shall also be verified.

2. The case shall be cross-referenced on ACSES to determine if
muitiple cases exist (the amount of the obligor’s court orders will
figure in the use of the guidelines).

3. Verification of the obligor’s address shall also be obtained.

4. In cases where there has been no change in the income,
however, medical support is not currently ordered, a motion shall
be filed to have the order adjusted to include medical support when
health insurance is available to the obligor at a reasonable cost. If
health insurance is not available to the obligor at a reasonable cost
at the time of the modification, this order for support will go into
effect when health insurance at a reasonable cost is actually available.

i. Health insurance is considered reasonable in cost if it is employ-
ment related or other group health insurance, regardless of service
delivery mechanism.

(d) Recommendations for adjustment shall be based on the New
Jersey Child Support Guidelines, New Jersey Court Rule 5:6A.

1. If the recommended amount of adjustment is a 20 percent or
more increase over the current order, a motion shall be filed to have
the order modified.

2. If the recommended amount of adjustment is a 20 percent or
more decrease, the obligor should be directed to file appropriate
application with the court.

3. Each parent subject to a child support order shall be notified
of any review of the order at least 30 calendar days before com-
mencement of the review.

i. This notification requirement may be satisfied by filing a notice
of motion, provided both parties are notified 30 calendar days prior
to the hearing.

NEW JERSEY REGISTER, TUESDAY, JULY 6, 1993

Interested Persons see Inside Front Cover

HUMAN SERVICES

ii. If modification is warranted, the notice of motion may serve
as a notice to both parties of the review determination. If either
party disagrees with the determination, they may challenge the
decision to a judge. If no adjustment is warranted based on a review,
a notice shall be issued as outlined in (d)4i and ii below.

4. Following any review the CWA/CSP shall notify each parent
subject to the child support order of the following:

i. Any adjustment or a determination that there should be no
change; and

ii. Each parent’s right to initiate proceedings to challenge the
adjustment or determination within 30 calendar days after the date
of the notice.

(e) The CWA Statistical Report shall be completed each month
to reflect the number of cases reviewed and the number of cases
adjusted.

(f) The Family Support Act of 1988 (Public Law 100-485), Section
103(c), mandates that between October 13, 1990 and October 13,
1993 the CWA/CSP Unit must target for review and adjustment,
if appropriate, the existing IV-D cases in which support is assigned
to the county welfare agency and which have not been reviewed or
adjusted within 36 months. These cases shall be addressed by review-
ing one-third of the caseload per year, over a three year period.

(a)
DIVISION OF FAMILY DEVELOPMENT

Assistance Standards Handbook
Deeming Income of Parents and Guardians of
Adolescent Parents

Proposed Amendment: N.J.A.C. 10:82-3.14

Authorized By: William Waldman, Commissioner, Department
of Human Services.

Authority: N.J.S.A. 44:10-3.

Proposal Number: PRN 1993-295.

Submit comments by August 4, 1993 to:
Marion E. Reitz, Director
Division of Family Development
CN 716
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment at N.J.A.C. 10:82-3.14 serves to make
reference to text proposed elsewhere in this issue of the New Jersey
Register at N.J.A.C. 10:81-8.22 concerning the determination of
Medicaid eligibility for dependent child(ren) of an adolescent parent
without consideration of the deemed income of the parent(s) of an
adolescent parent. In accordance with N.J.A.C. 10:81-8.22, dependent
child(ren) are eligible for Aid to Families with Dependent Children
(AFDC) categorically-related Medicaid coverage as long as the family’s
countable income, excluding the deemed income of the parent(s) of the
adolescent parent, is less than the AFDC standard applicable for the
family size.

Social Impact

The proposed amendment has no social impact in and of itself, as
it serves only to refer to N.J.A.C. 10:81-8.22 (proposed for amendment
elsewhere in this issue of the New Jersey Register) continuing Medicaid
eligibility for dependent child(ren) of an adolescent parent, the deeming
of whose parent(s)’ income renders the family ineligible for AFDC cash
assistance. The social impact of NJ.A.C. 10:81-8.22 is as set forth in
that proposal.

Economic Impact

The proposed amendment has no economic impact in and of itself,
as it serves only to refer to N.J.A.C. 10:81-8.22 (proposed for amendment
elsewhere in this issue of the New Jersey Register) continuing Medicaid
eligibility for dependent child(ren) of an adolescent parent, the deeming
of whose parent(s)’ income renders the family ineligible for AFDC cash
assistance. The economic impact of NJ.A.C. 10:81-8.22 is as set forth
in that proposal.

(CITE 25 N.J.R. 2819)
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Regulatory Flexibility Statement

The proposed amendment has been reviewed with regard to the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The amendment
imposes no reporting, recordkeeping or other compliance requirements
on small businesses; therefore, a regulatory flexibility analysis is not
required. The rules govern a public assistance program designed to
certify eligibility to a low-income population by a governmental agency
rather than a private business establishment.

Full text of the proposal follows (additions indicated in boldface
thus):

10:82-3.14 Deeming income of parents and guardians of adolescent
parents

(a) (No change.)

(b) When an adolescent parent lives in the same home as his or
her own parent(s) or legal guardian(s), the income of such parent(s)
or legal guardian(s) shall be considered available to the eligible
family in accordance with the following procedures. These rules do
not apply if the parent(s) or guardian(s) receive(s) SSI or AFDC
or if the adolescent parent is categorically eligible for the -N segment
only. For the purposes of this section, the term parent shall include
legal guardian.

1.-5. (No change.)

6. All income remaining shall be counted as unearned income
available to the eligible unit and shall be counted toward total
income (N.J.A.C. 10:82-1.2) and in the determination of grant
amount.

i. In the event the eligible family unit is determined financially
ineligible for AFDC cash assistance due to the inclusion of such
deemed income, Medicaid eligibility for the dependent child(ren) of
the adolescent parent shall be determined in accordance with
N.J.A.C. 10:81-8.22(a)3.

(c) (No change.)

CORRECTIONS

(a)
THE COMMISSIONER

Transportation of Inmates
Recall to Court

Proposed Amendment: N.J.A.C. 10A:3-9.6

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1593-354.
Submit comments by August 4, 1993 to:
William H. Fauver, Commissioner
Department of Corrections
CN 863
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Currently, a writ of habeas corpus, writ of habeas corpus ad testifican-
dum, post conviction relief order, or other order to produce an inmate
must be received from the courts at a correctional facility 24 hours prior
to the scheduled court appearance. This amendment will change the
required time period from 24 hours to 48 hours. The additional time
period is necessary to accommodate the efficient handling and processing
of a writ to produce an inmate. Work schedules for correction officers
who transport inmates are completed and promulgated 24 hours in
advance. Correction officer notification and scheduling difficulties arise
when writs to produce inmates arrive at the correctional facility concur-
rent with or subsequent to the promulgation of custody officers’ work
schedules. This proposed amendment will ensure the timely handling of
writs to produce inmates in conjunction with the required scheduling,
processing and notification of correction officers assigned to transport
inmates.

(CITE 25 N.J.R. 2820)
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Social Impact

The unnecessarily short time frame for processing of writs to produce
inmates and the re-scheduling of correction officers to transport inmates
increases the possibility of unintentional errors, stress and pressure. The
proposed amendment will provide correctional facility staff an additional
time period that will ensure an efficient procedure to process writs to
produce inmates and schedule and notify correction officers assigned to
transport inmates. Currently, the Administrative Office of the Courts has
arranged for the correctional facility receipt of writs to produce inmates
within a minimum of 48 hours in advance, hence a negative social
reaction is not anticipated.

Economic Impact

Although it is difficult to gauge the full economic impact of this
proposed amendment, it is probable that a decrease in overtime staff
hours will result. With the increase of time from 24 to 48 hours for
the correctional facility receipt of writs to produce inmates, more time
will be available to process these writs during normal working hours.
Additionally, custody offices can be scheduled to transport inmates in
a more efficient and timely manner. Additional State financial resources
will not be necessary to implement or maintain this amendment.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendment does not impose reporting, recordkeeping or other com-
pliance requirements on small businesses, as defined under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
amendment impacts inmates and the New Jersey Department of Correc-
tions and has no effect on small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10A:3-9.6 Recall to court

(a) An inmate shall only be produced in court by a writ of habeas
corpus, writ of habeas corpus ad testificandum, post conviction relief
order, or other order to produce which is to be at the correctional
facility [24] 48 hours prior to the scheduled court appearance.

1.-4. (No change.)

(b) (No change.)

INSURANCE
(b)

DIVISION OF FINANCIAL EXAMINATIONS

Financial Examinations Monitoring System
Data Submission Requirements for All Domestic
Insurers

Proposed Amendments: N.J.A.C. 11:19-2.2 and 2.3
Proposed New Rules: N.J.A.C. 11:19-2.5 and
Appendix B

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.JS.A. 17:1-8.1, 17:1C-6(e), 17:23-1 et seq. and
17B:21-1 et seq.

Proposal Number: PRN 1993-355.

Submit comments by August 4, 1993 to:
Verice M. Mason
Assistant Commissioner
New Jersey Department of Insurance
Legislative and Regulatory Affairs
20 West State Street
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The Department of Insurance (“Department”) is responsible for
monitoring the financial solvency of approximately 1,600 insurance and
other risk assuming entities. In order to streamline the current manual,
labor intensive regulatory process involved in carrying out this
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responsibility, the Department, with the help of the New Jersey Office
of Telecommunications and Information Systems (“OTIS”), has designed
and is in the process of implementing a multi-faceted automated Finan-
cial Examination Monitoring System (“FEMS”). The Department is
proposing a series of rules intended to set forth the data elements, format
and filing requirements by which insurers and related entities will submit
data to the Department for use in FEMS. On May 11, 1992 the Depart-
ment issued Bulletin No. 92-14 which provided insurers and other related
entities affected by FEMS with a brief overview of the project. The
Department has already adopted one FEMS subsystem: N.J.A.C. 11:19-2,
the Investment Valuation Subsystem (“IVS”) (see 25 N.J.R. 591(a)); and
has proposed N.J.A.C. 11:19-3, the Surplus Lines Processing Subsystem
(“SLPS”) (see 24 N.JLR. 3003(a)).

FEMS was designed with several objectives in mind: to improve the
Department’s ability to identify and react to financially troubled insurers
in a timely manner; to improve the overall quality and effectiveness of
the Department’s surveillance procedures; to provide up-to-date financial
data for company analysis as soon as it is available; to reduce or eliminate
rote number crunching and cross-checking activities so that examiners
may spend more time on solvency analysis and less on compliance testing;
to design a system that can accommodate yearly changes in data and
analytical tests without significant reprogramming; and to be consistent
with the National Association of Insurance Commissioners (“NAIC”)
automation plans.

These proposed rules are the third in a series of proposals that will
set forth the data elements, format and filing requirements by which
insurers submit data to the Department for use in FEMS. These
proposed amendments and new rules specifically implement the General
Ledger Analytical Review Subsystem (“GLARS”).

GLARS is an exam productivity tool which generates trial balances
and lead sheets from company ledger detail and annual statement filings.
It allows examiners to load data, produce financial statements, and
generate lead sheets. GLARS’ objectives are as follows:

1. To provide the Department with an automated facility to input and
analyze detailed account information from an individual insurance com-
pany’s general ledger; and

2. To improve the efficiency of the examination process by improving
the accuracy and quality of general ledger financial analysis, trend
analysis and analytical review.

GLARS will also be able to interface with the NAIC’s data base.

A summary of the various provisions of the proposed amendments
and new rules follows:

NJ.A.C. 11:19-2.2 is amended to add a definition of “ASCIL.”

N.J.A.C. 11:19-2.3 is amended to change the “Appendix A” reference
to “Appendices” found in the general data filing requirements for all
domestic insurers.

Proposed new rule N.J.A.C. 11:19-2.5 provides the subsystem filing
requirements for GLARS.

Proposed Appendix B provides, in four Exhibits, the General Ledger
Account Detail Record Layout, the General Ledger Account Detail
Record Layout Description, the Adjusting Entry Detail Record Layout
and the Adjusting Entry Detail Record Layout Description.

Social Impact

The proposed amendments and new rules have a beneficial social
impact. The Department is charged with the responsibility of monitoring
all insurance companies authorized to do business in New Jersey in order
to protect policyholders by determining the solvency of these insurers.
The task to monitor the solvency of insurers is performed mainly by
the Department’s Financial Examinations Division and the Division of
Actuarial Services. Due to the lack of automated systems, these Divisions
presently have to carry out their functions primarily in a manual fashion.
The Department believes that in order to regulate the very large and
highly automated insurance industry, it is necessary for its Divisions to
be supported by state-of-the-art, transaction-oriented systems.

By using state-of-the-art, transaction-oriented systems, the Department
can more effectively monitor the financial condition of insurance com-
panies under its jurisdiction and act to avert impairments or insolvencies
by recommending remedial action.

Economic Impact
These proposed amendments and new rules will impact the Depart-
ment and domestic insurers and related entities required to submit data
for use in FEMS.
In order to carry out its fiscal responsibility to monitor the financial
solvency of approximately 1,600 insurance companies and other risk

NEW JERSEY REGISTER, TUESDAY, JULY 6, 1993

Interested Persons see Inside Front Cover

INSURANCE

assuming entities, most of which are highly automated, the Department
implemented the FEMS System. The Department believes that it is
important to provide its Financial Examinations Division and the
Division of Actuarial Services with a computer system which will increase
the Department’s ability to perform its duty of monitoring the financial
solvency of insurance companies. The Department has already expended
funds in order to develop the FEMS System.

As a result of these proposed new rules, domestic insurers will be
required to submit information to the Department in the format specified
by these rules. Insurers may incur costs in connection with assimilating,
preparing and supplying the required information. Insurers will incur
costs to develop the system. These costs will vary greatly from insurer
to insurer depending on the nature of their existing information systems
and the extent of programming changes that are necessitated to comply
with these proposed new rules. For this reason, the Department can not
quantify with any degree of certainty the cost that will be incurred by
an individual insurance company.

Insurers presently pay for regular examinations and incur costs in
submitting that data. The Department believes that insurer’s incurred
costs as a result of the rules will be offset or reduced by more efficient,
automated systems. Some insurers may find costs of examinations
reduced.

These rules will improve the Department’s ability to better monitor
the financial solvency of a company which is beneficial to the public.

Regulatory Flexibility Analysis

These proposed new rules impose compliance requirements on
domestic insurance companies formed under the laws of this State, some
of which may be small businesses as defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The Department is unable
practically or reliably to estimate the costs that will be incurred or the
need for professional services that may be required by small businesses
to comply with these rules. The costs and need for services will vary
substantially depending upon each insurer’s internal resources. These
rules do not change the data reporting requirements for affected com-
panies, but only the manner in which the data is reported. In order to
effectuate the goals of these rules, no differentiation in requirements
based upon business size can be provided.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

11:19-2.2 Definitions

The following words and terms, as used in this subchapter shall
have the following meanings, unless the context clearly indicates
otherwise:

“ASCII” means the American Standard Code for Information
Interchange. It is a byte-oriented coding system based on an eight
bit code and used primarily to format information for transfer in
a data communications environment.

11:19-2.3  General data filing requirements for all domestic insurers

(a) All domestic insurers shall file with the Department on an
annual basis the information required by this subchapter for the prior
calendar year ending December 31 by January 31, of the next year,
in accordance with [Appendix A] the Appendices to this subchapter
incorporated herein by reference. Data for 1992 shall be filed by
March 1, 1993.

(b) (No change.)

11:19-2.5 GLARS subsystem filing requirements

(a) All domestic property and casualty and life/health insurance
companies shall provide the Department with a report on their pre-
closing general ledger account balances and year-end closing adjust-
ments for this State on a personal computer diskette in accordance
with (b) and (c) below.

(b) A personal computer diskette shall be formatted so that it
can be read by an IBM or compatible personal computer. The
diskette must be a high density, double-sided, 1.44 megabyte (3.5
inch) or 1.2 megabyte (5.25 inch) diskette (3.5 inch diskettes are
preferred).

1. The file shall be a non-delimited ASCII text file with a carriage
return and line feed as the last character of each record. The data
shall not be in compressed format.

(CITE 25 N.J.R. 2821)
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2. The file shall be named using the company type (P for property
and casualty, L for life/health), year (92, 93 etc.), the company NAIC
number, and an ASC extension (for ASCI). For example, the 1992
file for a property and casualty company with an NAIC number of
12345 would be named P9212345.ASC.

(c) All reports on pre-closing general ledger account balances and
year-end closing adjustments filed by domestic property and casu-
alty and life/health insurance companies with the Department shall
include the information and be submitted in the format set forth
in the record layouts in Appendix B to this subchapter which is
incorporated in this rule by reference. The report shall include the
following information:

1. An external label shall be affixed to diskette(s) and include
the following information:

i. The company’s name and NAIC number, type (P&C for proper-
ty and casualty or L/H for life/health), and year of the data (for
example, 1992);

ii. The date when the diskette was mailed;

iii. The volume sequence number of the diskette (for example,
“1 of 1” or “2 of 4”);

iv. The volume serial number of the diskette (this can be de-
termined by executing the DOS “VOL” command); and

PROPOSALS

v. The information shall be displayed as follows:

NAME: (for example, ABC Life Ins. Co.)

NAIC NO: NNNNN

TYPE: (for example, L/H)

YEAR OF DATA: YY

DATE MAILED: MM/DD/YY

DISK: 1 of 1

VSN: (for example, 2364-07E1);

2. A cover letter that provides the same information as on the
external labels;

3. A signed affidavit by the insurer which shall accompany all
transmissions attesting to the accuracy of the diskette(s); and

4. The diskette(s) may be delivered or mailed but shall be received
by the Department by January 31 at the following address:

New Jersey Department of Insurance

FEMS—General Ledger System Project

20 West State Street

CN 325

Trenton, New Jersey 08625-0325

APPENDIX B
Exhibit 1
General Ledger Account Detail Record Layout
Field Start Field Type
Number Field Name Pos and Length Comments
1 General Ledger 1 X(12) General Ledger account number
Account Number including sub-accounts.
2 Adjustment Number 13 9%(5) Must be “0”, right justified.
3 Account Description 18 X(45) Description of the account.
4 Annual Statement 63 X(2) The page number of the annual statement
Page Number where the account is reported.
5 Annual Statement 65 X(6) The line number on the page
Line Number where the account is reported.
6 Annual Statement 71 XQ1) The column number on the page
Page Number where the account is reported.
7 Amount 72 9(16) The amount of the year-end,
preclosing account balance.
87
Note:
X = denotes alphanumeric
9 = denotes numeric
APPENDIX B
Exhibit 2
General Ledger Account Detail Record Layout Description
Field
Number Field Name Comments

1 General Ledger
Account Number

2 Adjustment Number
an adjustment.

3 Account Description

4 Annual Statement
Page Number

5 Annual Statement
Line Number

6 Annual Statement
Column Number

General ledger account number (alphanumeric, left justified, up to 12 positions). Sub-accounts
are to be combined with account number, up to 12 positions.

A zero for the adjustment number (numeric, right justified) indicates this is an account and not

Description of the account (the first 45 positions, left justified).

The page number of the annual statement where the account is reported (must be 03, 04, or 12
for P&C companies or 03, 04, or 18 for L/H companies).

The line number on the page where the account is reported (left justified, with a leading zero
for numbers less than 10, that is, 02.2).

The column number on the page where the account is reported (1 for pages 03 and 04; 1, 2, or
3 for page 12 or page 18).

7 Amount The amount field will be the year-end pre-closing account balance (positive for debit balance and
negative for credit balance). The decimal point is to be contained in the field. A leading minus
(“~"), placed directly before the first number, is used to indicate negative numbers. Leading zeros
are not to be used, but trailing zeros are to be used for the decimal places. The total field width
(16) includes all numbers, the minus sign and the decimal point. For example, a negative $304,020

and 20 cents would appear as ~304020.20, where the underscore represents spaces.
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Field
Number Field Name
1 General Ledger
Account Number
2 Adjustment Number
3 Adjustment Description
4 Annual Statement
Page Number
5 Annual Statement
Line Number
6 Annual Statement
Column Number
7 Amount
Note:
X = denotes alphanumeric

Adjustment Description

9 denotes numeric
Field
Number Field Name

1 General Ledger
Account Number

2 Adjustment Number

3

4 Annual Statement
Page Number

5 Annual Statement
Line Number

6 Annual Statement
Column Number

7 Amount

LAW AND PUBLIC SAFETY

STATE BOARD OF DENTISTRY

(a)

Advertising

Reproposed Amendment: N.J.A.C. 13:30-8.6
Authorized By: State Board of Dentistry, Jerome Horowitz,

D.D.S., President.
Authority: N.J.S.A. 45:6-3.
Proposal Number: PRN 1993-362.

Submit written comments by August 4, 1993 to:
Agnes Clark, Executive Director

State Board of Dentistry
124 Halsey Street, 6th Floor
Newark, New Jersey 07102
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APPENDIX B
Exhibit 3
Adjusting Ledger Detail Record Layout
Start Field Type
Pos and Length Comments
i X(12) General ledger account number
to be adjusted.
13 9(5) The adjustment number.
18 X(45) Description of the adjustment.
63 X(2) The page number of the annual statement
where the adjustment is reported.
65 X(6) The line number on the page
where the adjustment is reported.
! X(1) The column number on the page
where the adjustment is reported.
72 9(16) The year-end closing adjustment amount.
o7
APPENDIX B
Exhibit 4

Adjusting Entry Detail Record Layout Description

Comments

General ledger account number to be adjusted (alphanumeric, left justified, up to 12 positions).
If there is no account number for Surplus (page 03, line 25B for P&C companies and page 03,
line 34 for L/H companies), account number 999 is to be used.

The same adjustment number should be used for all off-setting entries. All adjustment numbers
shall be less than 90,000.

Description of the adjustment (The first 45 positions, left justified).

The page number of the annual statement where the adjustment is reported (must be 03, 04, or
12 for P&C companies or 03, 04, or 18 for L/H companies).

The line number on the page where the adjustment is reported (left justified, with a leading zero
for numbers less than 10, that is, 02.2).

The column number on the page where the adjustment is reported (1 for pages 03 and 04; 1,
2 or 3 for page 12 or page 18).

The amount field will be the year-end closing adjustment amount (positive for debit balance and
negative for credit balance). The decimal point is to be contained in the field. A leading minus
(“~"), placed directly before the first number, is used to indicate negative numbers. Leading zeros
are not to be used, but trailing zeros are to be used for the decimal places. The total field width
(16) includes all numbers, the minus sign and the decimal point. For example, a negative $304,020
and 20 cents would appear as —304020.20, where the underscore represents spaces.

The agency proposal follows:

Summary

The Board of Dentistry is reproposing an amendment to N.J.A.C.
13:30-8.6 concerning professional advertising in order to change the
existing regulatory standard for the use of testimonials. The original
proposal published in the New Jersey Register on August 17, 1992 at
24 N.JR. 2801(a) proposed a new subsection to permit both lay and
expert testimonials so long as they are rendered within the stated
parameters. The amendment also repeated the Board’s requirement that
any objective statement of fact appearing in a testimonial must be
substantiated upon request by the Board. This new subsection replaces
paragraph (c)5 which is proposed for deletion. In response to comments
which were received during the official comment period and concerns
raised by Board members during the course of discussion of adoption
of the amendments to the advertising rule at a Board public meeting,
it was expressed that a testimonial given by one who was paid compensa-
tion either directly or indirectly had the potential to be misleading and
the fact of compensation should be disclosed to the public. Accordingly,
this reproposal adds a requirement for a disclosure statement where
compensation has been provided for the testimonial.

(CITE 25 N.J.R. 2823)
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Social Impact

The reproposed amendment to N.J.A.C. 13:30-8.6 will provide
licensees with a framework in which to more clearly and accurately
advertise their services to the public. Testimonials in advertising may
provide truthful statements about a dentist’s services based upon
personal knowledge or experience. Such first-hand expressions expand
the availability of information in advertising and enable potential patients
to evaluate choices among those offering dental services. The parameters
for testimonials set forth in the rule, as well as the required disclaimer
in instances where compensation is paid to the testimonial giver, are
intended to curtail any potential abuses in this area which may tend to
mislead the public.

Economic Impact
The reproposed amendment to N.J.A.C. 13:30-8.6 concerning the use
of testimonials in professional advertising should have no general
economic impact other than that which might be associated with com-
petitive advertising.

Regulatory Flexibility Analysis

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., dentists are deemed “small businesses” within the
meaning of the statute, the following statement is applicable.

The proposed amendment will apply to the approximately 9,000
licensed dentists in the State regardless of the size of the dental practice.
The amendment does not involve reporting or recordkeeping require-
ments. Nor does it require a submission to the Board or the maintenance
of a record which was not previously required. The amendment permits
lay and expert testimonials within stated parameters. The amendment
involves no capital costs or reporting requirements, and it is unlikety
that any professional services will be needed to comply with the amend-
ment.

The only potential cost will be that incurred by a licensee who may
need to change a current advertising format in order to be in compliance
with the rule. Such cost will not vary with the size of the business but
may be proportionate to the scope and nature of the advertising. In view
of the fact that the economic impact of the amendment, if any, is
minimal, a design to further minimize any adverse economic impact on
small businesses is not feasible. Similarly, no exemptions, whether for
small or large practices, are possible since this would frustrate the intent
of the rule.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

13:30-8.6 Professional advertising

(a)-(b) (No change.)

(¢) A licensee who engages in the use of advertising which con-
tains the following shall be deemed to be engaged in professional
misconduct:

1.-4. (No change.)

[5. The use of any personal testimonial attesting to the technical
quality or technical competence of a service or treatment offered
by a licensee. Other testimonials shall be permitted so long as they
are not violative of any other section of these regulations.]

Recodify existing 6.-9. as 5.-8. (No change in text.)

(d)-(1) (No change.)

(m) An advertisement may contain either a lay or expert testimo-
nial, provided that such testimonial is based upon personal
knowledge or experience obtained from a provider relationship with
the licensee or direct personal knowledge of the subject matter of
the testimonial. A lay person’s testimonial shall not attest to any
technical matter beyond the testimonial giver’s competence to com-
ment upon. An expert testimonial shall be rendered only by an
individual possessing specialized expertise sufficient to allow the
rendering of a bona fide statement or opinion. An advertiser shall
be able to substantiate any objective, verifiable statement of fact
appearing in a testimonial, and the failure to do so, if required by
the Board, may be deemed professional misconduct. Where an
advertiser directly or indirectly provides compensation to a testimo-
nial giver, the fact of such compensation shall be conspicuously
disclosed in a legible and readable manner in any advertisement
in the following language or its substantial equivalent:

COMPENSATION HAS BEEN PROVIDED FOR THIS
TESTIMONIAL.

(CITE 25 N.J.R. 2824)
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(a)
STATE BOARD OF MEDICAL EXAMINERS

Notice of Request for Informal Public Input
Advertising and Solicitation Practices

N.J.A.C. 13:35-6.10(m)

Authorized By: Board of Medical Examiners, Sanford Lewis,
President.
Authority: N.J.S A. 45:9-2,

Take notice that on February 10, 1993, the Board of Medical Ex-
aminers voted to charter a committee to study this regulatory provision,
which provides that:

Any licensee advertising board certification in a specialty must possess
certification by a certifying agency recognized by the Board of Medical
Examiners. A list of recognized agencies shall be maintained by the
Board.

The committee will determine whether any amendment to this
provision is warranted. Specifically, the committee will report back to
the Board as to whether this regulation is the most efficacious means
of protecting the public against the advertising of specious certifications;
whether and what specific standards and guidelines should be
established; and whether the regulation as written should be more
detailed. The committee is expected to provide the Board with recom-
mendations within six months.

Take further notice that at the February 10 meeting the Board also
voted to stay the effect of N.J.A.C. 13:35-6.10(m) pending receipt of
the committee’s report and the Board’s action thereon.

Take further notice that the Board invites any interested persons to
submit in writing any data, views or arguments relevant to the proposed
review on or before September 1, 1993. These submissions, and any
inquiries about submissions and responses, should be addressed to:

Charles A. Janousek, Executive Director
Board of Medical Examiners

28 West State Street

Trenton, New Jersey 08608

(b)
STATE BOARD OF MEDICAL EXAMINERS
Alternative Resolution Program

Proposed New Rules: N.J.A.C. 13:35-11

Authorized By: State Board of Medical Examiners,
Charles A. Janousek, Executive Director.

Authority: N.J.S.A. 45:9-2.

Proposal Number: PRN 1993-364.

Submit written comments by August 5, 1993, to:
Charles A. Janousek, Executive Director
State Board of Medical Examiners
28 West State Street
Trenton, New Jersey 08608

In addition, the Board will conduct a public hearing on Thursday,
August 5, 1993 at 9:30 A.M. at the Office of Administrative Law, Room
1, Quakerbridge Plaza, Trenton, New Jersey. Persons wishing to speak
at this hearing must submit a synopsis of the proposed statement to Mr.
Janousek no later than July 26, 1993 so that the Board may determine
the sequence and identity of speakers who will provide it with relevant,
non-cumulative comments and data.

The agency proposal follows:

Summary

For several years the Board of Medical Examiners has been desirous
of implementing a program to encourage physicians and other healthcare
professionals under Board jurisdiction, who are suffering from chemical
dependencies and other impairments, to disclose their status to a State
entity. The Board has felt that, if Board licensees and their colleagues
could be assured that reports would be handled confidentially and would
not necessarily result in certain public forms of discipline, it would learn
of more licensees suffering from impairments and thus it would be in
a better position to restrict and monitor their practices.
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More than four years ago, the State Commission of Investigation (SCI)
issued a report on impaired and incompetent physicians. The SCI had,
as a result of its investigation, concluded that a significant number
(estimated at between three percent and 18 percent) of physicians
practicing in New Jersey were impaired. In addition, the SCI was highly
critical of the Impaired Physicians Program (IPP), a subsidiary of the
Medical Society of New Jersey, and the informal relationship that the
Board of Medical Examiners had with that program. Specifically, the
SCI noted the Board’s failure to take steps to try to learn the identities
of the many physicians who were then voluntarily and confidentially
participating in the program. The SCI also cited examples of instances
where the IPP had failed to expeditiously report to the Board relapses
by participants whom the Board had referred to the program, relying
upon the program to monitor those persons and report any relapse. The
SCI report included a series of recommendations, many of which con-
cerned ways in which the Medical Board and other health care boards
could more readily identify problem practitioners. Specifically included
were recommendations for statutory provisions expanding the reporting
mandates placed upon hospitals and insurers and creating a statutory
obligation that required all health care professionals to report problem
colleagues.

One year after the issuance of the report in October of 1988, Senator
Richard Codey introduced legislation, focused solely on physicians and
podiatrists, which incorporated many of the reforms which had been
recommended by the SCI, including expanded hospital and insurer
reporting. That legislation, P.L. 1989 ¢.300, enacted in January of 1990,
also created a colleague reporting provision, which compels practitioners
to report other practitioners demonstrating impairments or gross in-
competence to the Board. Failure to do so can subject the practitioner
with such knowledge to disciplinary action and civil penalties. In the three
years that have passed since the enactment of this section the Board
has received only a handful of colleague reports. This legislation also
amended N.J.S.A. 26:2H-12.2, requiring health care facilities to promptly
report privilege actions which have not risen to the level of a suspension
by the governing body. The Board has seen a marked increase in the
number of reports received from hospitals.

In the private sector, the Medical Society for many years now has
operated a program, first denominated as the Impaired Physician’s Pro-
gram and now known as the Physician’s Health Program (PHP), which
has endeavored to assist physicians suffering from chemical dependencies
and psychiatric problems in seeking help. The PHP reports that since
its inception the program has had more than 700 participants in various
stages of recovery. It is staffed by two physicians and a clergyman, who
jointly provide support, monitoring and advocacy services. It is funded
through Medical Society dues and monies received from the State’s two
major medical malpractice insurers. Upon receiving a report about a
problem physician, the program will make a preliminary assessment and,
if warranted, in the judgment of the director, schedule a confrontation.
If the problem is acknowledged, the staff will arrange for treatment,
lining up an in-patient rehabilitation stay or out-patient services. Upon
discharge from an inpatient stay the treated physician is expected to enter
into an aftercare contract with the program which spells out the monitor-
ing regimen and schedule of support group meetings or therapy visits.
At present, if the physician is cooperative and compliant, or if the PHP
concludes that there is no problem, the Board may never be advised
that the physician is a participant or was evaluated. With respect to those
participants about whom the Board does have knowledge, the terms of
the aftercare contract very often are incorporated in a consent order
which may also place practice restrictions upon the doctor for a period
of probation. At present the Board is receiving reports from the PHP
on approximately 75 licensees. With respect to many others, for example,
those who have remained chemically free for five years or more, the
PHP has agreed to provide notice of any relapse which comes to its
attention.

While the Board has relied, and continues to rely, on the PHP to
provide it with reports concerning those licensees about whom it has
knowledge, and is appreciative of the prompt and thorough responses
it receives from the program director, the Board firmly believes that it
should play a more active role in identifying and reviewing the monitoring
of any Board licensee who have been recognized as having an impair-
ment, including those who are PHP participants. The Board recognizes
that there are distinct differences in the objectives and implementation
resources available to the Board and to the PHP. The Board’s first
obligation is to assure that a rehabilitation plan is adequately protective
of the public; the PHP’s goal is to rehabilitate the problem doctor.
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Moreover, because of its investigatory authority and resources, the Board
may have a better ability to assess the veracity of a licensee’s story; by
contrast the PHP must necessarily accept at face value what the licensee
says. Although the Board would readily recognize other groups or pro-
grams which might offer it the same package of services (and could
clearly do so under the statute and these proposed rules), it has had
little experience to suggest that at present there are comparable programs
which have sought to cultivate doctors as clients.

The Board continues to embrace the premise that physicians ought
to be able to seck and receive help for problems relating to chemical
dependency without public disclosure or traditional discipline— provided
that the public is protected during the rehabilitation process. Thus the
Board is proposing to establish a mechanism, or an alternate track, by
which an impaired physician can secure treatment, agree to appropriate
practice restrictions, and be monitored under a regime subject to the
oversight of a sub-entity of a State agency, without the creation of a
public disciplinary formal order. By these rules the Board would accord
recognition to professional assistance programs, such as the PHP, con-
ditioning approval (and confidentiality) on the program’s agreement to
adhere to Board imposed standards. (Failure to conform to these stan-
dards could result in a recision of the program’s recognition.) The
mechanism proposed herein contemplates that a subcommittee of the
Panel (the Impairment Review Committee (IRC)) would review
proposed rehabilitation plans, without learning of the participant’s identi-
ty, but with full information concerning the nature of the practice and
of the problem. In these proposed rules it is contemplated that the IRC
will include two individuals who are to be appointed by the Board
President, who are neither Board members, nor panel members, but are
representatives of approved professional assistance programs. (If com-
ments on this proposal made via testimony at the public hearing or in
writing point up the need to reevaluate this configuration of the IRC—
either from a policy perspective or in consideration of the practical
difficulties which may be engendered should any member need to recuse
him or herself based on personal knowledge of the participant—the
Board is prepared to reassess the membership set forth herein.) The
director of the professional assistance program is to disclose the identity
of the practitioner to both the Executive Director of the Board and the
Medical Director of the Board so that the IRC can be made aware of
concurrent investigations or consumer complaints which present informa-
tion in conflict with that being presented by the licensee. If needed, the
IRC can request the appearance by the physician. Thereafter a letter-
agreement would be fashioned embodying certain terms protective of
the public, which would be submitted to the Board for review. Based
on a coded narrative report, without utilizing information which identifies
the impaired licensee, the Board would then approve the plan or direct
that reconsideration be undertaken if it is unsatisfied with some of the
elements of the agreement.

By creating a confidential program, colleagues of that licensee might
be encouraged to report more promptly if they have a reasonable
expectation that their reports will not result in discipline and public
disclosure. Accordingly, by this proposal, the Board is giving notice to
its licensees that it will consider a report to IRC utilizing a code number
assigned by an approved professional assistance program to satisfy the
colleague reporting requirement set forth at N.J.S.A. 45:9-19.5

Social Impact

The Board hopes that voluntary self-reports may become more com-
mon if licensees are informed that a non-disciplinary route may be
available. The Board would retain the option of public pursuit of impair-
ment cases which come to light from other sources (hospitals, insurance
companies, patients, and law enforcement agencies); referral of even
some of these cases to this alternative track may be desirable. The public
should be aware, however, that there are two major disadvantages im-
plicit in the alternate track model. First, the letter agreements are not
independently enforceable. Allegations of violations would need to be
presented to the Board for the initiation of the disciplinary process, not
to Superior Court for enforcement of a final order. Second, and more
importantly, the Board would be “trading off” the ability to provide the
public with information about health care providers which some may feel
to be important. In the traditional disciplinary format—if a prosecution
is successful or a consent order is negotiated—restrictions and penalties,
if any, would be memorialized in a document available to the public
on request. Obviously, if the Board were to fashion a diversionary track
that assured confidentiality to first time participants who sought help
voluntarily or who were reported by colleagues, the public would be
losing access to some information about its health care professionals to
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which many would argue it is entitled. The Board, however, firmly
believes that the public will be better served if physicians who have
problems come forward voluntarily, before their problems may reach a
point which could jeopardize their patients. Reasonable practice-monitor-
ing regimes, fashioned with input from a State entity, should assure the
public that these practitioners are practicing with requisite skill and
safety. The Board expects that the benefits to be derived through the
anticipated increase in reporting and the greater ability to monitor and
oversee the rehabilitation process outweigh the public interest in identify-
ing some impaired physicians.

Economic Impact

While it is difficult to quantify the economic impact of the proposed
new rules, certainly the mechanisms being set up will entail administrative
costs. Members who participate on the IRC will, of course, be reimbursed
at the standard rate. Staff support is also necessary. Significantly,
however, the Board believes that once this program is operational it may
represent an ultimate savings since those who are compliant may never
have to be directed into the disciplinary track, thus providing a savings
in both investigation and prosecution costs.

More significantly, this program enables the Board to intervene in
impairment problems in their incipient stages. It is designed to enable
practitioners to get the help they need before their impairments have
had negative impact on patients. Although it is often suggested that
physician impairments are demonstrable in social spheres before
professional performance is impacted, early intervention can serve to
protect the public from both the monetary and human costs associated
with ineffective or inappropriate care.

Programs which seek Board approval may experience increased costs
in their effort to adhere to the standards set forth in the rules. Also
it is hoped that as a result of creating this alternative to disciplinary
handling, such programs may receive additional referrals. Of course
licensees participating in a program may also have costs associated with
their treatment and monitoring regimens. Practice restrictions may also
have an economic impact. If problems are identified early however those
costs may be far less than the costs which could be incurred if patient
harm were to result from physician impairments.

Regulatory Flexibility Analysis

To the extent that the professional assistance programs may be con-
sidered small businesses, as defined under the Regulatory Flexibility Act,
N.JS.A. 52:14B-16 et seq., those choosing to seek approval from the
Board will have to agree to provide the IRC with periodic reports on
the monitoring results and rehabilitative progress of the participants who
they sponsor. Such reports are deemed necessary to assure the Board
and the public that the IRC and the programs are adequately overseeing
the rehabilitation process and practice safeguards. Participating licensees,
and sometimes their partners or employers, may also be required to
provide periodic reports relating to practice performance and re-
habilitative efforts. It is not known how many programs may ultimately
seek approval, nor can the actual costs associated with the operation
of a program in conformance with the standards as established by the
Board be accurately calculated at this time.

Individual licensees who seek admission to the program are not small
businesses, and thus the analysis mandated by the Regulatory Flexibility
Act is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletion indicated in brackets [thus]):
SUBCHAPTER 11. [(RESERVED)] ALTERNATIVE
RESOLUTION PROGRAM

13:35-11.1 Objectives of the Alternative Resolution Program

(a) By this subchapter, the Board of Medical Examiners is im-
plementing a program, to be known as the Alternative Resolution
Program, to encourage physicians at risk of developing, susceptible
to, or suffering, from chemical dependencies and other impairments
to disclose their status to an entity of state government which, in
a confidential manner, can assure that practice restrictions are
fashioned and rigorous monitoring undertaken. A participating
licensee who is compliant with the terms of an agreed-upon re-
habilitation regime thus will be provided with an avenue to avoid
the initiation of a disciplinary proceeding. In addition, this
subchapter sets forth the standards to which a professional as-
sistance program must agree to adhere with respect to treatment
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and monitoring when seeking Board approval to sponsor licensees
participating in the Alternate Resolution Program. Also the Board
is establishing the criteria for notifying the Board when a licensee
fails to comply with the requirements of the treatment program or
when a licensee’s impairment may jeopardize or unreasonably risk
the health, safety or life of a patient. This subchapter also delineates
a mechanism by which the Board may rescind its approval of a
professional assistance program, upon a demonstration that the
program has failed to adhere to the agreed upon standards or has
proven to be otherwise unreliable.

13:35-11.2 Definitions

As used in this subchapter, the following terms have the following
meanings unless the context indicates otherwise:

“Chemical dependency” means a condition involving the con-
tinued misuse of psychoactive substances including illicit and licit
substances and/or alcohol which presents a significant risk that the
chemically dependent individual’s intellectual ability and/or physical
capabilities to safely and responsibly discharge the functions of a
licensee may be impaired. Chemically dependent individuals may
be, but are not limited to, individuals who may present the
diagnostic criteria set forth in the Diagnostic and Statistical
Manual, Third Edition, Revised (DSM III(R)) definition of
psychoactive substance dependency. These criteria include:

1. A psychoactive substance is often taken in larger amounts or
over a longer period than the person intended;

2. Persistent desire for or one or more unsuccessful efforts to
reduce the use of psychoactive substances;

3. A substantial amount of time is spent in activities necessary
to obtain the psychoactive substance, taking the substance or re-
covering from its effects;

4. Frequent intoxication or withdrawal symptoms are present
even when expected to perform patient care functions or the con-
tinued substance use is physically hazardous (for example, driving
when intoxicated);

§. Important social, occupational, or recreational activities given
up or reduced because of substance use;

6. Continued substance use despite knowledge that such use is
causing or exacerbating persistent or recurrent social, psychological,
or physical problems (for example, the individual keeps using heroin
despite family arguments about it, cocaine-induced depression, or
having an ulcer made worse by drinking);

7. Marked tolerance evidenced by a need for increased amounts
of the substance in order to achieve intoxication or desired effect
or a diminished effect with continued use of the same amount;

8. Characteristic withdrawal symptoms, as appropriate to the
particular psychoactive substance; or

9. The substance often taken to relieve or avoid withdrawal
symptoms.

“Confidential” means that a participating licensee’s identity (as
well as any information from which a licensee’s identity could be
deduced) shall be maintained in a limited access file, with disclosure
provided only fo those persons whom the Board or the Panel or
the IRC determine have a need to know, in order to perform their
role in the review process.

“Impairment” means an inability to function at an acceptable
level of competency, or an incapacity to continue to practice with
the requisite skill, safety and judgment as a result of alcohol and/
or chemical dependency, a psychiatric and/or emotional disorder,
senility or a disabling physical disorder.

“Impairment Review Committee” or “IRC” means the subcommit-
tee of the Medical Practitioner Review Panel created pursuant to
this subchapter.

“Licensee” means a physician (including a resident or intern),
podiatrist, bioanalytical laboratory director, certified nurse midwife,
physician assistant or other professional subject to regulation by
the Board.

“Panel” means the Medical Practitioner Review Panel.

“Professional assistance program” means a publicly or privately
organized entity offering a constellation of services to facilitate the
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rehabilitation of licensees suffering from chemical dependencies or
other impairments. A program may limit its services to specific
categories of licensees.

13:35-11.3  Criteria for approval of professional assistance
programs

(a) The Board shall accept and review applications from
professional assistance programs seeking approval to sponsor
participants in the Alternative Resolution Program. All applications
shall be made on such forms as the board may devise, which shall
require sufficient information (that is, staffing, services provided,
available treatment referrals and monitoring contracts) to assure
that the applicant program is in a position to adhere to the stan-
dards set forth in this section. Each application shall designate a
plenary licensed physician who shall serve as program director and
who shall be responsible to assure that the program adheres to the
standards and criteria set forth herein. Any professional assistance
program seeking approval from the Board shall agree to perform
the following duties, as well as such others as the Board may require.
The program shall:

1. Establish a 24 hour State-wide hotline telephone number and
shall accept reports concerning licensees who may be suffering from
chemical dependencies or other impairments;

2. Receive referrals from the IRC;

3. Promptly conduct appropriate inquiry with regard to every
referral received to determine whether the information indicating
licensee impairment is sufficiently reliable to warrant further review,
and may request of the IRC that further investigation be conducted
by staff, investigative personnel or the Attorney General;

4. Make a summary report to the IRC concerning every referral
which suggests that a licensee has a chemical dependency or other
impairment. That report shall indicate the licensee’s code number
and sufficient information concerning the suspected impairment and
the nature of the practice for the IRC to conduct a meaningful
review, The report shall address:

i. The nature of the impairment;

ii. Whether the licensee rendered or attempted to render or was
expected to render care at a time when impaired;

iii. Whether patients were harmed either directly or indirectly by
the licensee’s conduct;

iv. Whether the licensee has engaged in an activity which could
render that licensee subject to criminal penalty including, but not
limited to, the illegal distribution of controlled dangerous
substances or sexual abuse of patients; and

v. Whether the licensee has undergone a rehabilitation program
previously, and when.

5. Make a recommendation to the IRC concerning:

i. What treatment is warranted;

ii. What services will be provided by the sponsoring program;

iii. What practice restrictions should be imposed, if any;

iv. What monitoring regimen should be instituted, if any;

v. What supervision and reporting should be required and by
whom; and

vi. At what frequency periodic reports to the IRC should be
provided;

6. Recommend no further action when, after inquiry, there is
insufficient information upon which to conclude that the licensee
is suffering from a chemical dependency or other impairment;

7. Conduct such supplemental inquiry as may be directed by the
IRC, the Panel or the Board;

8. Become co-signatories to the letter agreements with participat-
ing licensees embodying the terms of participation as approved by
the Board. The agreements shall mandate that certain notice be
provided to other jurisdictions if the licensee should elect to leave
this State or should apply for initial licensure in another state, or
in response to an inquiry from another state or regulatory agency
or health care facility at which the licensee has applied for
privileges;

9. Immediately notify the IRC of any rejection by the licensee of
a term of participation;
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10. Promptly prepare all reports required pursuant to such letter
agreements and, as appropriate, coordinate the submission of any
other documentation directed;

11. Immediately report to the IRC and disclose the identity of
the participating licensee if that licensee:

i. Has not complied with the terms of the letter agreement;

ii. Has been the subject of a urine or blood test repoert which
is positive for the presence of a substance not appropriately
prescribed for a legitimate documented reason;

iii. Has otherwise demonstrated a relapse or impairment;

iv. Has engaged in deceptive behavior (that is, an attempt to
invalidate a drug screen, substitute a specimen, present a fraudulent
attendance record;

v. Has suffered an exacerbation of a condition rendering the
licensee incapable of practicing with requisite skill and safety; or

vi. Has had his or her status changed (that is, has been the
subject of a disciplinary proceeding at a health care facility, has
been arrested or has disappeared);

12. Obtain from all participating licensees consent to provide all
pertinent medical, psychiatric or personnel reords to the IRC upon
request, as well as the licensee’s consent to provide the letter
agreements and updates to any other state or jurisdiction in which
he or she may be currently licensed or may seek licensure; and

13. Throughout the duration of the term of the agreement, main-
tain the agreement and information relating to the licensee in a
confidential manner, except that nothing herein shall preclude the
Board, the Panel, the IRC or the Attorney General from requiring
the production of such information as part of an independent
investigation.

13:35-11.4 Notification of Board personnel

The program director shall provide the Executive Director and
the Medical Director of the Board with the identity of each in-
dividual for whom a summary report is made, which identity shall
be retained confidentially. The Executive Director shall assure that
there is no information comcerning concurrent investigations or
consumer complaints. With regard to independent referrals (not
made by an approved professional assistance program), the Ex-
ecutive Director shall provide the IRC with all of the information,
including the identity of the individual, which was provided with
the referral, along with any information concerning concurrent
investigations or consumer complaints. With respect to those refer-
rals made by approved professional assistance programs, the Ex-
ecutive Director shall also advise the IRC of any information con-
cerning concurrent investigations or consumer complaints, without
disclosing the identity of the licensee, so that the IRC will be in
a position to assess whether participation in the program is ap-
propriate.

13:35-11.5 Creation of Impairment Review Committee

The Board shall authorize a committee of the Panel to review
matters involving practitioners suffering from chemical dependen-
cies or other impairments. This committee shall be comprised of
five members to include: a physician member of the Panel ex-
perienced in the field of chemical dependency and a consumer
member of the Panel and the Panel member who is also a Board
member serving ex officio. In addition, the Board President shall
appoint two individuals representing an approved professional as-
sistance program, one of whom shall be the program director of
an approved program. In the event that any of the panel members
are unavailable and there is a need for member recusal, the Chair-
man of the Panel or a designee may serve as a replacement. This
committee shall be known as the Impairment Review Committee
(“IRC”) and shall meet on an as needed basis. The Medical Director
of the Board and the Executive Director of the Board shall assist
the committee in its work.

13:35-11.6 Duties of the Impairment Review Committee

(a) The IRC shall perform the following duties, as well as such
others as the Board may require. The IRC:

1. Shall accept from licensees, and from other members of the
public, reports (with the individual’s identity) concerning licensees
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who may be suffering from chemical dependencies or other impair-
ments;

2. Shall receive referrals (with the individual’s identity) from the
Board;

3. May request that further investigation be conducted by staff,
investigative personnel or the Attorney General;

4. May request the confidential appearance of any licensee or
other person who is believed to have knowledge concerning the
referral;

5. May request that relevant materials, with identifying informa-
tion redacted, be referred to a consultant(s) for the preparation of
a confidential independent report;

6. May request the production of relevant records or documents,
including the licensee’s medical or psychiatric records and
laboratory test reports relating to the referral;

7. Shall promptly review and comsider each referral and upon
completion of that review or within 60 days, whichever occurs first,
make a summary report to the Panel. The report shall be in-
corporated in the summary report which the Panel shall make to
the Board. If the IRC review has been initiated by a self-referral
or by a report by another practitioner, reports shall be made without
the disclosure of the licensee’s name or other identifying informa-
tion. If the IRC has concluded that, based upon its review, there
is insufficient information upon which to conclude that the licensee
is suffering from a chemical dependency or other impairment, it
shall so state in its confidential summary report, indicating the
extent of its review;

8. Shall give consideration to the following factors in formulating
its recommendation as to participation:

i. The nature of the impairment;

ii. Whether the licensee rendered or attempted to render or was
expected to render care at a time when impaired;

iii. Whether patients were harmed either directly or indirectly by
the licensee’s conduct;

iv. Whether the licensee has engaged in an activity which could
render the licensee subject to criminal penalty, including, but not
limited to the illegal distribution of controlled dangerous substances
or sexual abuse of patients;

v. Whether the licensee has undergone a rehabilitation program
previously, and when; and

vi. Whether such factors in a particular case would make
participation in the Alternate Resolution Program inconsistent with
the public interest;

9. Shall address in its confidential summary reports, with respect
to those licensees for whom it is recommending that participation
be permitted, the following, as appropriate:

i. What treatment is warranted;

ii. What services will be provided by the sponsoring program;

ili. What practice restrictions should be imposed, if any;

iv. What monitoring regimen should be instituted, if any;

v. What supervision and reporting should be required and by
whom; and

vi. At what frequency periodic interviews with the IRC should be
scheduled;

10. Shall conduct such supplemental inquiry as may be directed
by the Board;

11. Shall enter into letter agreements with participating licensees
embodying the terms of participation as approved by the Board and
mandating that certain notice shall be provided to other jurisdic-
tions if the licensee should elect to leave this State or should apply
for initial licensure in another state, or in response to a particular
inquiry from another state or regulatory agency or a health care
facility at which the participating licensee has applied for privileges;

12. Shall netify the Panel and in turn the Board of any rejection
by the licensee of a term of participation, and if no new agreement
can be reached, shall notify the licensee that he or she may not
participate in the program and shall disclose the licensee’s identity
and transmit the entire IRC file to the Board for appropriate
disciplinary review;
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13. Shall promptly review all reports submitted pursuant to such
letter agreements, requesting supplemental investigation or appear-
ances, as appropriate;

14. Shall immediately review any report indicating that a
participating licensee has not complied with the terms of the letter
agreement or has otherwise demonstrated a relapse or impairment,
and shall thereafter provide the Board with notice of any informa-
tion, which appears to be reliable and for which no acceptable
explanation has been proffered, concerning noncompliance;

15. Shall provide the Board with periodic reports, on at least a
quarterly basis, as to the status of participating licensees and any
recommendations for modification of the terms of agreement;

16. Shall obtain from all participating licensees consent to review
all pertinent medical, psychiatric or other therapy records, and
personnel records, as well as the licensee’s consent to provide the
letter agreements and updates to any other state or jurisdiction in
which he or she may be currently licensed or may seek licensure
or in response to particular inguiry from another state or regulatory
agency or health care facility at which the participating licensee has
applied for privileges;

17. Shall, throughout the duration of the term of the agreement,
maintain the agreement and information relating to the licensee as
a matter under investigation relating to possible licensee misconduct
and thus shall, except as provided herein, afford confidentiality
pursuant to N.J.S.A. 45:9-19.2, except that nothing herein shall
preclude the Board, the Panel, the IRC or the Attorney General
from conducting appropriate investigation of the relevant facts,
securing opinions from consultants and complying with judicial
directives; and

18. Shall, upon a licensee’s successful completion of the terms
as provided by the letter agreement, advise the Board that it deems
the matter to be closed without a finding of cause for action, except
that nothing herein shall preclude the Board or the Panel from
reviewing and relying upon all relevant materials should it receive
a subsequent referral regarding the licensee.

13:35-11.7 Professional assistance program approval

Upon reviewing an application submitted by a professional as-
sistance program seeking approval, the Board shall determine
whether the program demonstrates that it is willing and able to
comply with the standards set forth in this subchapter and, if so,
the Board shall grant its approval. In its next subsequent newsletter,
the Board shall advise licensees of the availability of the program.
The Board shall also provide notice to all health care facilities
licensed by the Department of Health. The approved professional
assistance program is encouraged to engage in such educational
activities as it may deem appropriate to assure that members of
the professional community are made aware of its services.

13:35-11.8 Professional assistance program approval rescission
Should the Board be made aware of any information indicating
that an approved professional assistance program has failed to
provide a timely report, or a report in a manner required by the
standards to which it has agreed, or has misrepresented any
material fact or has omitted a material fact, the program shall be
notified and given 10 days within which to provide the Board with
an explanation. If the Board is not satisfied with the explanation
offered, it may direct such measures as it may deem appropriate
to remedy the lapse. If the Board subsequently is made aware of
a second omission or misrepresentation, it may rescind its approval
of the program after notice and opportunity to be heard. Upon
recission of its approval, the Board shall notify all health care
facilities licensed by the Department of Health and shall provide
notice of the recission in the next newsletter. In addition, the Board
shall direct the IRC to notify participating licensees for whom the
professional assistance program had been serving as a sponsor.

13:35-11.9 Colleague referrals

The Board authorizes the IRC to accept reports from practitioners
pursuant to N.J.S.A. 45:9-19.5 and any practitioner who files such
a report directly with the IRC or with any of the report recipients
otherwise authorized by law shall be deemed to have discharged the
obligation imposed by statute. Any practitioner reporting a licensee
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who is a participant in the ARP or who has been referred to an
approved professional assistance program may utilize that licensee’s
code number in the report. These reports shall be retained confiden-
tially if the licensee agrees to the terms of participation in the

program,

13:35-11.10 Alternate Resolution Program pilot period

Two years following the operative date of this subchapter, the
Board shall determine, after study and consultation, whether the
program established pursuant to this subchapter should be con-
tinued, altered, expanded or discontinued. Should the Board con-
clude that the program should be terminated, those currently
participating shall be permitted to continue with the confidentiality
protection set forth in this subchapter. Should the Board determine
to rescind the approval previously granted to a particular
professional assistance program, it shall allow participating
licensees a period of 30 days to seek the sponsorship of another
approved professional assistance program provided that interim
monitoring provisions are proposed and acceptable to the Board.

(a)
STATE BOARD OF NURSING
Certification of Nurse Practitioners/Clinical Nurse
Specialists
Proposed New Rules: N.J.A.C. 13:37-7

Authorized By: State Board of Nursing, Sister Teresa L. Harris,
Executive Director.

Authority: N.J.S.A. 45:11-24 and 45:11-46 to 50.

Proposal Number: PRN 1993-365.

Submit written comments by August 4, 1993 to:
Sister Teresa Harris, Executive Director
State Board of Nursing
124 Halsey Street, Sixth Floor
Newark, New Jersey 07102

The agency proposal follows:

Summary

The New Jersey Board of Nursing is proposing to establish regulations
for the certification and prescriptive practice of nurse practitioners and
clinical nurse specialists. The proposed new rules will establish the
educational and licensing qualifications for practice as a nurse practi-
tioner and clinical nurse specialist in the State of New Jersey.

N.J.A.C. 13:37-7.1 sets forth the procedural requirements for submit-
ting an application to practice as a nurse practitioner/clinical nurse
specialist. Each nurse who seeks to present, call or represent himself
or herself as a nurse practitioner/clinical nurse specialist must be certified
by the Board. This section requires each applicant for certification to
submit documentation to the Board demonstrating: (a) proof of a current
New Jersey license as a registered professional nurse; (b) a completed
application form and the application fee; and (c) proof that the applicant
has successfully completed the educational requirements. The applicant
is required to obtain verification from the school(s) where the applicant
completed the educational requirements and proof that the applicant
has successfully completed the certification examination requirements.

N.J.A.C. 13:37-7.2 sets forth the educational requirements for certifica-
tion. This section requires each applicant for certification to successfully
complete and graduate from an accredited masters level program. This
section also requires each applicant to successfully complete an ac-
credited graduate credit course in pharmacology or an equivalent inte-
grated pharmacology course approved by the Board. This section requires
that each applicant who has completed the pharmacology requirements
more than five years prior to filing an application must successfully
complete either an accredited graduate credit course in pharmacology
or 30 contact hours in approved continuing professional education
courses devoted to pharmacology and patient care management. A
minimum of 10 contact hours must be in the area of pharmacology. A
minimum of 20 contact hours must be in patient care management in
the area of specialty.

N.J.AC. 13:37-7.3 sets forth the examination requirements for
certification. This section requires each applicant for certification to
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successfully pass a written advanced practice examination in the area
of his or her specialization approved by the Board. This section permits
each applicant who meets the educational requirements of N.J.A.C.
13:37-7.2 and applies to take the first available examination for which
the applicant is eligible may engage in advanced nursing practice pending
the results of the first available examination, provided that they do not
assume the title or designation of a “nurse practitioner/clinical nurse
specialist” or any of its abbreviations.

N.J.A.C. 13:37-7.4 states that a waiver of the educational and examina-
tion requirements of N.J.A.C. 13:37-7.2 and 7.3 will be given to applicants
seeking certification as a nurse practitioner/clinical nurse specialist in the
specialty area of OB/GYN or women’s health on or before December
31, 2001 or eight years from the effective date of these rules, whichever
is longer. Each applicant is required to submit proof of successful
completion of a post basic nursing certificate program accredited and/
or approved by an entity acceptable to the Board of at least one academic
year in the area of OB/GYN or Women’s Health; proof of current
certification from a nationally recognized OB/GYN or women’s health
certifying body approved by the Board; proof of successful completion
of a six month preceptor program approved or given by an entity
acceptable to the Board; and proof of successful completion of a
pharmacology course integrated into the curriculum of his or her post
basic nursing certificate program. This section requires that each appli-
cant who has completed the pharmacology requirements more than five
years prior to the filing date of the initial application must successfully
complete either an equivalent pharmacology course as determined by
the Board or 30 contact hours in approved continuing professional
education courses devoted to pharmacology and patient care manage-
ment. A minimum of 10 contact hours must be in the area of
pharmacology. A minimum of 20 contact hours must be in patient care
management in the area of specialty.

N.J.A.C. 13:37-7.5 sets forth the biennial certification renewal require-
ments. This section states that an applicant for certification renewal must
submit proof that during the two calendar years immediately preceding
application for renewal the applicant successfully completed 30 contact
hours in approved continuing professional education courses devoted to
specialty practice and pharmacology. A minimum of 10 contact hours
must be in the area of pharmacology. A minimum of 20 contact hours
must be in the area of patient care management.

N.JA.C. 13:37-7.6 states that each nurse practitioner/clinical nurse
specialist is required to prescribe or order medications/devices in con-
formity with the provisions of this rule and jointly developed protocols.
The section also requires that these joint protocols must be reviewed,
updated and signed at least annually by the nurse practitioner/clinical
nurse specialist and a collaborating physician.

N.J.A.C. 13:37-7.7 establishes the requirements for nurse practitioners/
clinical nurse specialists who issue prescriptions and orders, and dispense
medications. This section states that every nurse practitioner/clinical
nurse specialist must prepare all prescriptions and orders, and dispense
medications in accordance with accepted standards of practice. Certain
basic identifying information must be printed on all prescriptions and
orders including: the prescriber’s full name, certification number and
academic degree; the patient’s full name, age and address; the date of
issuance of prescription/order; the signature of prescriber, hand-written;
and the collaborating physician’s full name and academic degree. This
section also requires every nurse practitioner/clinical nurse specialist who
prescribes/orders medications to provide certain basic information on all
prescriptions, including: the name, strength, route and quantity of drug
or drugs to be dispensed; adequate instructions for the patient; and the
number of refills permitted or time limit for refills. This section requires
that every prescription blank must be imprinted with the words “substitu-
tion permissible” and “do not substitute” and contain space for the nurse
practitioner/clinical nurse specialist’s initials next to the chosen option.
This section requires every nurse practitioner/clinical nurse specialist to
assure that each container of medication dispensed directly to a patient
is labeled in a legible manner with certain basic information, including:
the nurse practitioner/clinical nurse specialist’s and the collaborating
physician’s full names; the patient’s full name; the date the medication
is dispensed; the expiration date of medication; the name, strength and
quantity of medication dispensed; and adequate instructions for the
patient regarding the frequency of administration of the medication.
Finally, this section requires that each container of medication dispensed
shall contain only one type of medication and that no nurse practitioner/
clinical nurse specialist is permitted to dispense drugs without complying
with the standards set forth in this rule.
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N.J.A.C. 13:37-7.8 sets forth the requirements for obtaining certifica-
tion by endorsement. This section permits a nurse practitioner/clinical
nurse specialist to be certified if, at the time of application, the applicant
is certified in another state with substantially equivalent standards to the
requirements in New Jersey.

N.J.A.C. 13:37-1.9 establishes the requirements for nurse practitioner/
clinical nurse specialists certified pursuant to the grandfathering
provision of N.J.S.A. 45:11-48. This section states that each applicant
for certification under the grandfather clause must submit to the Board
documentation to show: a) proof of a current New Jersey license as a
registered professional nurse; b) a completed application form and appli-
cation fee; and ¢) proof of certification as a nurse practitioner/clinical
nurse specialist or advanced practice nurse in one or more of the
specialization areas by a national accrediting organization which required
its certificate-holders to successfully complete a nurse practitioner/clinical
nurse specialist or advanced practice nurse program (including
pharmacology) in its required currriculum, and successfully complete a
written examination (including pharmacology). This subsection requires
each applicant awarded certification under the grandfather clause to
meet the pharmacology requirements of N.J.A.C. 13:37-7.2(c) and the
biennial certification renewal requirements of N.J.A.C. 13:37-7.5.

N.J.A.C. 13:37-7.10 provides that the act and the rules will not be
construed to limit, preclude or interfere with the practice of nursing as
defined in N.J.S.A. 45:11-23 by duly licensed registered professional
nurses as long as their duties are consistent with the accepted standards
of nursing and they do not represent as a nurse practitioner/clinical nurse
specialist.

N.J.A.C. 13:37-7.11 lists the categories of advanced practice recognized
by the Board.

N.J.A.C. 13:37-7.12 states that each nurse practitioner/clinical nurse
specialist is required to self-report: the use of alcohol or drugs which
has or does adversely impair nursing practice; a current indictment and/
or conviction of crime involving moral turpitude and/or a crime relating
adversely to his/her practice; being a named defendant or respondent
in a civil, criminal or administrative complaint; and voluntary license
surrender or disciplinary action by any state or Federal board.

Social Impact

The proposed new rules will greatly benefit New Jersey’s health care
consumers. The proposed new rules will afford the public with increased
access to a safe, effective health care alternative and will promote
consumer protection through the certification process. The certification
process provides for the identification of essential practice qualifications
and inquiry into whether an individual nurse meets those qualifications
on an on-going basis. The certification process also provides an unbiased
forum for resolving complaints about the safety and competence of an
individual practitioner.

The practice of the nurse practitioner/clinical specialist requires a high
degree of specialized knowledge, skill, proficiency and independent de-
cision-making. State regulation of these practitioners will help eliminate
some potential health and safety risks to the public who receive these
health care services. The certification process will assure that the complex
activities performed by nurse practitioner/clinical specialists, including
prescribing and ordering medications, laboratory and other diagnostic
tests are regulated. The proposed new rules will provide the public with
assurances of minimum competency and safety through the imposition
of consistent titling, uniform standards and legal accountability. The
proposed new rules will also serve to protect the public from unqualified
practitioners.

Individual nurse practitioner/clinical nurse specialists will also benefit
from the proposed new rules. For the first time in New Jersey, these
practitioners will have clear authority for their practice and recognition
of their skill, knowledge and proficiency in managing patient care in their
particular area of expertise. The certification process will validate that
nurse practitioner/clinical nurse specialists have met the essential
qualifications for advanced practice, including prescribing and ordering
medications/devices. Finally, the certification process will enable nurse
practitioner/clinical nurse specialists to receive regular direct reimburse-
ment for the services they perform.

Establishing minimal educational requirements for certification as a
nurse practitioner/clinical nurse specialist may create the possibility that
some capable individuals who have not completed the requisite graduate
education course including pharmacology, may be excluded from
prescriptive practice and using the title—nurse practitioner/clinical nurse
specialist. For this reason, the proposed new rules recognize a
grandfather clause which will provide for a reasonable time frame (six
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months) to phase in all active practitioners. The proposed new rule will
also ensure that the registered professional nurse who is duly licensed
in this State may continue to practice, consistent with accepted standards
of nursing, and provided only that they do not represent as a nurse
practitioner/clinical nurse specialist. The Board’s rule will ensure that
no registered professional nurse who is practicing in accordance with
accepted standards of nursing will be excluded from practice but it will
protect the use of the title, nurse practitioner/clinical nurse specialist
and ensure that only certified nurse practitioner/clinical nurse specialists
engage in prescriptive practice.

Economic Impact

The economic expenses for obtaining and maintaining certification as
a nurse practitioner/clinical nurse specialist will be borne by the in-
dividual nurse. These expenses include administrative costs (for example,
application and biennial renewal fees) as well as the costs of education
and examination. The applicant will bear the cost of successful comple-
tion of a graduate-level program including pharmacology; and the cost
of successfully passing an advanced practice examination. The applicant
will bear the cost of paying the application fee, while the certificate-
holder will bear the cost of paying biennial renewal fees and continuing
education expenses. All of these costs are incurred on a voluntary basis
by registered professional nurses who choose to practice as nurse practi-
tioner/clinical nurse specialists. Since a nurse practitioner/clinical nurse
specialist may expect higher remuneration for the services performed
at an increased level of knowledge, skill and responsibility, the addiitonal
costs are justified. The administrative, education and examination ex-
penses accruing to the individual nurse are outweighed by the value of
the service and the potential risks in not regulating this activity. These
costs are necessary in order to maintain high standards in the profession
and to protect the public health, safety and welfare. Other costs as-
sociated with certification will be borne by the Board of Nursing. For
example, the Board of Nursing will be responsible for administrative (for
example, personnel, equipment) expenses in connection with the im-
plementation of the on-going certification process. Application and bien-
nial renewal fees will be used towards meeting these costs.

The proposed rules will have a favorable economic impact upon the
public. The Board estimates that approximately 250 registered
professional nurses will seek certification. A consumer who chooses to
be treated by a certified nurse practitioner/clinical nurse specialist may
avoid the expense of seeing a licensed physician and thereby incur
substantial economic savings. To the extent that consumers do choose
to be treated by certified nurse practitioner/clinical nurse specialists, the
practice of medicine may be economically affected. However, the
economic impact upon the practice of medicine is greatly outweighed
by the public benefits in providing consumers with a safe and effective
means of broadening access to basic health care services.

Regulatory Flexibility Analysis

The Board estimates that approximately 250 of its approximately
80,000 current registered professional nurse licensees will seek certifica-
tion to practice as a nurse practitioner/clinical specialist. Compliance
requirements under the proposed rules are no more than those required
by prudent professional practice. Certified nurse practitioner/clinical
specialists must maintain records and report to the Board on the comple-
tion of 30 continuing education credits during each biennial period.
Certified nurse practitioner/clinical specialists also must prescribe
medications pursuant to jointly developed written protocols which must
be reviewed, updated and signed at least annually by the nurse practi-
tioner/clinical specialist and his or her collaborating physician. Finally,
certified nurse practitioner/clinical specialists must prepare written
prescriptions and orders, and dispense medications in accordance with
accepted standards of practice which must include certain basic identify-
ing information. Costs of compliance are as stated in the economic
impact statement. No professional services are likely to be needed in
order to comply.

Because the proposed rules seek to promote and protect the public
health, safety, and welfare, they must be uniformly and consistently
applied. Therefore, no differential treatment can be accorded to small
businesses.

Full text of the proposed new rules follows:
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SUBCHAPTER 7: CERTIFICATION OF NURSE
PRACTITIONERS/CLINICAL NURSE
SPECIALISTS

13:37-7.1 Application for certification

(a) Any nurse who wishes to practice as a nurse practitioner/
clinical nurse specialist, or present, call or represent himself or
herself as a nurse practitioner/clinical nurse specialist must be
certified by the Board.

(b) Each applicant for certification shall submit the following
materials to the Board:

1. Proof of a current New Jersey registered professional nurse
license in good standing;

2. A completed application form and the application fee set forth
in NJ.A.C. 13:37-12.1. The application form solicits information
including: general biographical, educational and experiential data;

3. Proof that the applicant has successfully completed the educa-
tional requirements set forth in N.J.A.C. 13:37-7.2 or, where appli-
cable, NJ.A.C. 13:37-74. The applicant shall obtain verification of
successful completion from the school(s) where the applicant com-
pleted the educational requirements; and

4. Proof that the applicant has successfully completed the ex-
amination requirements set forth in N.J.A.C. 13:37-7.3 or, where
applicable, the certification requirements of N.J.A.C. 13:37-74.

13:37-7.2 Educational requirements for certification

(a) Each applicant for certification shall be required to successful-
ly complete and graduate from a masters level program designed
to educate and prepare the nurse practitioners/clinical nurse
specialists at a school duly accredited by the Council of Bac-
calaureate and Higher Degree Programs of the National League for
Nursing and approved by the New Jersey Department of Higher
Education or such other approving entity with equivalent educational
standards acceptable to the Board.

(b) Each applicant shall be required to successfully complete a
graduate credit course in pharmacology from a school duly ac-
credited by the National League for Nursing or the American Coun-
cil on Pharmaceutical Education or approved by the New Jersey
Department of Higher Education. Successful completion of a
pharmacology course integrated into the masters level program re-
ferred to in (a) above will satisfy this requirement. Said course shall
have been successfully completed within five years prior to the filing
date of the initial application for certification.

(c¢) Each applicant who has completed the pharmacology require-
ments referred to in (b) above more than five years prior to the
filing date of his or her initial application for certification under
N.J.S.A. 45:11-45 et seq. and this subchapter, shall be required to
successfully complete one of the following:

1. A graduate credit course in pharmacology from a school duly
accredited by the National League for Nursing or the American
Council on Pharmaceutical Education or approved by the New Jersey
Department of Higher Education or such other approving entity with
equivalent educational standards acceptable to the Board; or

2. Thirty contact hours in continuing professional education
courses devoted to pharmacology and patient care management and
approved for credit by the New Jersey Department of Higher Educa-
tion, the National League for Nursing, American Nurses’ Associa-
tion, New Jersey Nurses’ Association or the American Council on
Pharmaceutical Education or such other approving entity with
equivalent educational standards acceptable to the Board. Ten of
the 30 contact hours shall be in the area of pharmacology. The
remaining 20 contact hours shall be in the specialty area of patient
care management. Each contact hour shall represent or be equivalent
to 50 minutes of actual course attendance.

13:37-7.3 Examination requirements for certification

(a) Each applicant for certification shall be required to successful-
ly pass a written advanced practice examination in the area of
specialization approved by the Board.

(b) Each applicant who meets the educational requirements of
N.J.A.C. 13:37-7.2 and applies to take the first available examination
for which the applicant is eligible may engage in advanced nursing
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practice pending the results of the first available examination,
provided that the applicant does not assume the title or designation
of a “nurse practitioner/clinical nurse specialist’” or any of its ab-
breviations.

13:37-7.4 Educational and examination certification requirements
in the area of OB/GYN and women’s health

(a) Applicants seeking certification as a nurse practitioner/clinical
nurse specialist in the specialty area of OB/GYN or women’s health
on or before December 31, 2001 or eight years from the effective
date of these rules (whichever is longer) may be certified, provided
said applicant submits the following to the Board:

1. Proof of successful completion of a post basic nursing certificate
program accredited and/or approved by an entity acceptable to the
Board of at least one academic year in the area of OB/GYN or
women’s health;

2. Proof of current certification from a nationally recognized OB/
GYN or women’s health certifying body approved by the Board;

3. Proof of successful completion of a six month preceptor pro-
gram approved or given by an entity acceptable to the Board; and

4. Proof of successful completion of a pharmacology course which
meets the following requirements:

i. A pharmacology course integrated into the post basic certificate
program referred to in (a)2 above completed within five years prior
to the filing date of the initial application for certification;

ii. An equivalent pharmacology course, as determined by the
Board, completed within five years prior to the filing date of the
initial application for certification; or

iit. Thirty contact hours of continuing professional education
courses devoted to pharmacology and drug management approved
for credit by the New Jersey Department of Higher Education, the
National League for Nursing, American Nurses’ Association, New
Jersey Nurses’ Association or the American Council on
Pharmaceutical Education or such other approving entity with
equivalent educational standards acceptable to the Board. Ten of
the 30 contact hours shall be in the area of pharmacology. The
remaining 20 contact hours shall be in the OB/GYN or women’s
health area of patient care management. Each contact hour shall
represent or be equivalent to 50 minutes of actual course attendance.

13:37-7.5 Biennial certification renewal

(a) Every person who has been granted initial certification under
N.J.S.A. 45:11-47 and 48 and this subchapter shall submit a timely
application for certification renewal on a biennial basis. Subject to
the grounds for disciplinary action listed in N.J.S.A. 45:1-21 or
elsewhere in N.J.S.A. 45:11-23 et seq. or 45:1-14 et seq., a biennial
certificate shall be issued by the Board upon the applicant’s sub-
mission of proof that during the two calendar years immediately
preceding application for renewal the applicant successfully com-
pleted 30 contact hours in continuing professional education courses
devoted to specialty practice and pharmacology. Said courses shall
be approved for credit by the New Jersey Department of Higher
Education, the American Nurses’ Association, the National League
for Nursing, the New Jersey Nurses’ Association, the American
Council of Pharmaceutical Education or such other approving entity
with equivalent educational standards acceptable to the Board. A
minimum of 10 contact hours of such continuing professional educa-
tion shall be in the area of pharmacology. The remaining 20 contact
hours shall be in the specialty area of patient care management. Each
contact hour shall represent or be equivalent to 50 minutes of actual
course attendance. Failure to submit the aforementioned proof of
continuing education shall constitute grounds for the refusal to
renew said certification.

(b) No person shall practice as a nurse practitioner/clinical nurse
specialist, or present, call or represent himself or herself as a nurse
practitioner/clinical nurse specialist unless he or she has been duly
issued and received a current biennial certificate to practice as a
nurse practitioner/clinical nurse specialist pursuant to N.J.S.A.
45:11-45 et seq.

13:37-7.6 Prescriptive practice
Each nurse practitioner/clinical nurse specialist shall prescribe/
order medications and devices in conformity with the provisions of
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this subchapter, N.J.S.A. 45:11-45 et seq., (especially N.JS.A.
45:11-49) and jointly developed protocols. Each nurse practitioner/
clinical nurse specialist shall prescribe/order medications and devices
only at location(s) where written joint protocols are reviewed, up-
dated and signed at least annually by the nurse practitioner/clinical
nurse specialist and his or her collaborating physician.

13:37-7.7 Requirements for issuing prescriptions and orders;
dispensing medications

(a) Every nurse practitioner/clinical nurse specialist shall provide
the following on all prescriptions and orders:

1. The prescriber’s full name, address, telephone number, license
number, certification number and academic degree. This information
shall be printed on all prescriptions/orders;

2. The full name, age and address of the patient. For orders only,
this information may be contained in a conspicuous location in the
patient chart;

3. The date of issuance of prescription/order;

4. The signature of prescriber, hand-written; and

5. The full name and academic degree of the collaborating physi-
cian. For prescriptions only, the address and telephone number of
the collaborating physician shall be printed.

(b) Every nurse practitioner/clinical nurse specialist who
prescribes/orders medications shall, in addition to the information
set forth in (a) above, provide the following on all prescriptions.

1. The name, strength, route and quantity of drug or drugs to
be dispensed;

2. Adequate instructions for the patient; a direction of “prn” or
“as directed” alone shall be deemed an insufficient direction;

3. The number of refills permitted or time limit for refills, or both;

4. Every prescription blank shall be imprinted with the words
“substitution permissible” and “do not substitute” and shall contain
space for the nurse practitioner/clinical nurse specialist’s initials next
to the chosen option, in addition to the space required for the
signature in (a)4 above;

5. Bvery nurse practitioner/clinical nurse specialist shall assure
that each container of medication dispensed directly to a patient
is labeled in a legible manner with at least the following information:

i. The full name(s) of the nurse practitioner/clinical specialist and
the collaborating physician;

ii. The full name of patient;

iii. The date medication is dispensed;

iv. The expiration date of medication;

v. The name, strength and quantity of medication dispensed; and

vi. Adequate instructions for the patient regarding the frequency
of administration of the medication;

6. When a nurse practitioner/clinical nurse specialist dispenses a
pharmaceutical sample which has been packaged and labeled by the
manufacturer and such sample package contains the information
required by (b)5ii, v and vi above, the information listed in (b)5i
and iii, inclusive, above need not be added;

7. When a nurse practitioner/clinical nurse specialist dispenses a
medication other than a sample exempted pursuant to (b)6 above
in a container without sufficient space for the information required
by this subsection, the container shall be placed in a large container
or envelope and the larger container or envelope shall be labeled
as indicated in this subsection; and

8. Each container of medication dispensed shall contain only one
type of medication.

(c) In no instance shall a nurse practitioner/clinical nurse specialist
dispense drugs or sign a blank prescription form without complying
with the standards in (b) above.

13:37-7.8 Certification by endorsement

A nurse practitioner/clinical nurse specialist certified in another
state who wishes to practice as a nurse practitioner/clinical nurse
specialist, or present, call or represent himself or herself as a nurse
practitioner/clinical nurse specialist must be certified by the Board
and must meet all of the requirements provided in NJ.A.C
13:37-7.1. The Board may, in lieu of the examination requirements
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of N.J.A.C. 13:37-7.1(b)4, accept proof that an applicant holds a
current certification in a state whose standards at the time of appli-
cation are substantially equivalent to those of this State.

13:37-7.9 Requirements for nurse practitioner/clinical nurse
specialists certified pursuant to N.J.S.A. 45:11-48

(a) Until 180 days after the effective date of this subchapter, an
individual who submits the following may qualify for certification
without completing the educational and examination requirements
set forth in N.J.A.C. 13:37-7.2 and 7.3:

1. Proof of a current New Jersey license as a registered
professional nurse in good standing;

2. A completed application form and the application fee set forth
in NJ.A.C. 13:37-12.1. The application form solicits information
including: biographical, educational and experiential data; and

3. Proof that the applicant has been certified as a nurse practi-
tioner/clinical nurse specialist or advanced practice nurse in one or
more of the specialization areas listed in N.J.A.C. 13:37-7.8 by a
national accrediting organization approved by the Board and that
said national accrediting organization certifies that all persons
awarded certification by said national accrediting organization met
the following requirements:

i. Successful completion of a nurse practitioner/clinical nurse
specialist or advanced practice nurse program which included
pharmacology in its required curriculum;

ii. Successful completion of a written examination which included
pharmacology.

(b) Each applicant awarded certification under N.J.S.A. 45:11-48
shall be required to meet the pharmacology requirements of N.J.A.C.
13:37-7.2(c) and the biennial certification renewal requirements of
N.J.A.C. 13:37-74.

13:37-7.10 Practice as registered professional nurse

Nothing in N.J.S.A. 45:11-45 et seq. or this subchapter shall be
construed to limit, preclude or otherwise interfere with the practice
of nursing as defined by N.J.S.A. 45:11-23 by persons duly licensed
as a registered professional nurse in this State, provided that such
duties are consistent with the accepted standards of nursing and said
registered professional nurse is not represented as a nurse practi-
tioner/clinical nurse specialist.

13:37-7.11 Categories of advanced practice

(a) The following categories of nurse practitioners may be
certified in accordance with the provisions of N.J.S.A. 45:11-45 et
seq. and this subchapter:

1. Aduit Health;

. Family;

. Pediatric;

School;

. Gerontological;

. Women’s Health;
OB/GYN;

. Neonatal; and

. Psychiatric/Mental Health.

(b) The following categories of clinical nurse specialists may be
certified in accordance with the provisions of N.J.S.A. 45:11-45 et
seq. and this subchapter:

1. Community Health;

2. Gerontological;

. Neonatal;

. Maternal/Chiid;

. Adult Health;

. Psychiatric/Mental Health;
. Oncology; and

. Pediatric

(c) Other categories may be approved by the Board through the
rulemaking process. Consistent with requirements for approval of
the practice areas outlined in (a) and (b) above, any additional
approved practice areas must meet nationally accepted standards.

13:37-7.12 Reporting
(a) Each nurse practitioner/clinical nurse specialist shall im-
mediately notify the Board in writing upon the following:

OO AW
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1. Failure to renew or maintain, on a biennial basis, certification
as a nurse practitioner/clinical nurse specialist;

2. Use of alcohol or drugs which has adversely impaired or
adversely impairs nursing practice;

3. Current indictment and/or conviction of a crime involving moral
turpitude and/or a crime relating adversely to nursing practice;

4. Being a named defendant or respondent in a civil, criminal,
or administrative investigation, complaint and/or judgment involving
alleged malpractice, negligence, or misconduct relating to practice
as a nurse practitioner/clinical nurse specialist; or

5. Voluntary license surrender or any disciplinary action against
the nurse practitioner/clinical nurse specialist by any state or Federal
agency, board or commission, including any order of limitation or
preclusion.

(b) A nurse practitioner/clinical nurse specialist who violates any
provision of the Nurse Practice Act, N.J.S.A. 45:11-23 et seq. or
N.J.S.A. 45:1-14 et seq. may, upon notice to the licensee and the
opportunity for a hearing in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform Adminis-
trative Procedure Rules, N.JA.C. 1:1, be subject to disciplinary
action by the Board including a restriction on practice.

TRANSPORTATION
(a)

DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID

BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Speed Limits

Route N.J. 41 in Gloucester, Camden and Burlington
Counties

Proposed Amendment: N.J.A.C. 16:28-1.33

Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.

Authority: N.J.S.A. 27:1A-5, 27:1A-6 and 39:4-98.

Proposal Number: PRN 1993-360.

Submit comments by August 4, 1993 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to amend N.J.A.C.
16:28-1.33 to establish revised descriptions of the limits of the speed
zones along Route N.J. 41 in Deptford Township, Gloucester County;
Runnemede Borough-Gloucester Township and Cherry Hill Township,
Camden County; and Maple Shade Township, Burlington County. The
proposed amendments do not change speed limits, but adjust the
mileposts defining the limits of the various speed zones.

Based upon requests from local government, the Department’s Bureau
of Traffic Engineering and Safety Programs conducted a review which
revealed that the establishment of the revised descriptions of the speed
limit zones was warranted.

Social Impact

The proposed amendment will adjust the limits of the “speed limit”
zones along Route N.J. 41 in Deptford Township, Gloucester County;
Borough of Runnemede-Gloucester Township and Cherry Hili Town-
ship, Camden County; and Maple Shade Township, Burlington County
for the efficient flow of traffic, the enhancement of safety, and the well-
being of the populace. Appropriate signs will be erected to advise the
motoring public.
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Economic Impact

The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the installation of “speed limit” zone signs
where mileposts have changed. The costs involved in the installation and
procurement of signs vary, depending upon the material used, size, and
method of procurement. Motorists who violate the rules will be assessed
the appropriate fine in accordance with the “Statewide Violations Bureau
Schedule,” issued under New Jersey Court Rule 7:7-3.

Regulatory Flexibility Statement
The proposed amendment does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed amendment primarily affects the motoring public and the
governmental entities responsible for the enforcement of the rules.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:28-1.33 Route 41

(2) The rate of speed designated for State highway Route 41
described in this [section] subsection shall be established and
adopted as the maximum legal rate of speed [thereat]:

1. For both directions of traffic:

[i. Zone 1: 50 mph from the intersection with Route 47 to the
intersection with County House Road, Deptford Township (milepost
0.0 to 1.55); thence

ii. Zone 2: 45 mph to the intersection with Clements Bridge Road
(County Road 544, milepost 3.9); thence

iii. Zone 3: 35 mph to the intersection with Read Avenue, Run-
nemede Borough (milepost 4.7); thence

iv. Zone 4: 30 mph to the intersection with Route 168 (milepost
4.95);t

v. Zone 5: 45 mph between Route 41 and 70 Traffic Circle
(milepost 10.6) and Knollwood Drive, (milepost 11.95), Cherry Hiil
Township, Camden County; thence

vi. Zone 6: 45 mph to the Cherry Hill-Mapleshade Township line
(milepost 13.1) and within the corporate limits of Mapleshade Town-
ship (milepost 13.1 to 14.13).

IFrom mileposts 4.95 to 10.6, the legal speed limit is under county
jurisdiction.]

i. In Gloucester County:

(1) Deptford Township:

(A) Zone 1: 50 miles per hour between Egg Harbor Road (County
Road 630) —Delsea Drive (Route N.J. 47) and County House Road
(County Road 621) (approximate mileposts 0.00 to 1.56); thence

(B) Zone 2: 45 miles per hour between County House Road and
Clements Bridge Road (County Road 544) (approximate mileposts
1.56 to 3.86); thence

(C) Zoue 3: 35 miles per hour between Clements Bridge Road
and the Borough of Runnemede, Township of Gloucester-Township
of Deptford corporate line (approximate mileposts 3.86 to 4.12).

ii. In Camden County:

(1) Borough of Runnemede-Gloucester Township:

(A) Zone 1: 35 miles per hour between the Township of Deptford-
Borough of Runnemede, Gloucester Township corporate line and
Read Avenue (approximate mileposts 4.12 to 4.70); thence

(B) Zone 2: 30 miles per hour between Read Avenue and Route
N.J. 168 (Black Horse Pike) (approximate mileposts 4.70 to 4.95)
(Note: The roadway between Route N.J. 168 and Route NJ. 70 in
Cherry Hill Township is under county jurisdiction; however, the
roadway is signed Temporary Route N.J 41 (approximate mileposts
4.95 to 10.74); thence

(2) Cherry Hill Township:

(A) Zone 1: 45 miles per hour from the roadway between the
Borough of Haddonfield-Township of Cherry Hill corporate line and
Route 70 (Marlton Pike) under county jurisdiction; however, the
roadway is signed as Temporary Route N.J. 41 (approximate
mileposts 9.75 to 10.74); thence

(B) Zone 2: 45 miles per hour between Route N.J. 70 (Mariton
Turnpike) and the Maple Shade Township-Cherry Hill Township
corporate line (approximate mileposts 10.74 to 13.10).
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iii. In Burlington County:

(1) Maple Shade Township:

(A) 45 miles per hour between the Cherry Hill Township-Maple
Shade Township corporate line and the northerly terminus of Route
NJ. 41 at Kings Highway (County Road 611) (approximate
mileposts 13.10 to 13.98).

(a)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Speed Limits
Route N.J. 169 in Hudson County

Proposed Amendment: N.J.A.C. 16:28-1.92

Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.

Authority: N.J.S.A. 27:1A-5, 27:1A-6 and 39:4-98.

Proposal Number: PRN 1993-359.

Submit comments by August 4, 1993 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to amend N.J.A.C.
16:28-1.92 to establish revised “speed limit” zones along Route N.J. 169
in the Cities of Bayonne and Jersey City, Hudson County, for the efficient
flow of traffic, the enhancement of safety, and the well-being of the
populace.

Based upon a local government request, and as part of a review of
current conditions, the Department’s Bureau of Traffic Engineering and
Safety Programs conducted a traffic investigation. The investigation
proved that the establishment of revised “speed limit” zones along Route
N.J. 169 in the Cities of Bayonne and Jersey City, Hudson County, was
warranted.

Appropriate signs shall be erected in areas where the speed limit zones
have been changed.

Social Impact
The proposed amendment will establish revised “speed limit” zones
along Route N.J. 169 in the Cities of Bayonne and Jersey City, Hudson
County, for the efficient flow of traffic, the enhancement of safety, and
the well-being of the populace. Appropriate signs will be erected to
advise the motoring public.

Economic Impact

The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the installation of “speed limit” zone signs.
The costs involved in the installation and procurement of signs vary,
depending upon the material used, size, and method of procurement.
Motorists who violate the rules will be assessed the appropriate fine in
accordance with the “Statewide Violations Bureau Schedule,” issued
under New Jersey Court Rule 7:7-3.

Regulatory Flexibility Statement
The proposed amendment does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed amendment primarily affects the motoring public and the
governmental entities responsible for the enforcement of the rules.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
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16:28-1.92 Route 169

(a) The rate of speed designated for the certain parts of State
highway Route [number] 169 described in this [section] subsection
shall be established and adopted as the maximum legal rate of speed
[thereat]:

1. For both directions of traffic in the City of Bayonne, and the
City of Jersey City, Hudson County;

[i. Zone 1: 40 miles per hour between 500 feet south of 30th Street
and Prospect Avenue (milepost 2.75 to 3.2); thence

ii. Zone 2: 45 miles per hour between Prospect Avenue and
Pulaski Street (milepost 3.2 to 4.0); thence

iii. Zone 3: 40 miles per hour between Pulaski Street and Garfield
Avenue (milepost 4.0 to 4.9); thence

iv. Zone 4: 35 miles per hour between Garfield Avenue and 2,112
feet north of the northernmost leg of John F. Kennedy Boulevard
(milepost 4.9 to 5.73).]

i. Zone 1: 50 miles per hour between the New York and New
Jersey Port Authority-New Jersey Department of Transportation
jurisdiction line and Hook Road (approximate milepost 0.00 to 2.25);
thence

ii. Zone 2: 40 miles per hour between Hook Road and 500 feet
north of Prospect Avenue (approximate mileposts 2,25 to 3.30);
thence

iii. Zone 3: 45 miles per hour between 500 feet north of Prospect
Avenue and Pulaski Street (approximate mileposts 3.30 to 4.00);
thence

iv. Zone 4: 35 miles per hour between Pulaski Street and 500
feet north of the New Jersey Turnpike Overpass (approximate
mileposts 4.00 to 4.65); thence

v. Zone 5: 50 miles per hour between 500 feet north of the New
Jersey Turnpike Overpass and the junction of Route N.J. 169-Route
NJ. 440 (approximate mileposts 4.65 to 5.73).

(b)
DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID
BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Restricted Parking and Stopping
Routes N.J. 57 in Warren County
Proposed Amendment: N.J.A.C. 16:28A-1.36

Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.
Authority: NJ.S.A. 27:1A-5, 27:1A-6, 39:4-138.1, 39:4-198 and
39:4-199.
Proposal Number: PRN 1993-353.
Submit comments by August 4, 1993 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to amend N.J.A.C.
16:28A-1.36 to establish a “no stopping or standing” zone along Route
N.J. 57 (Flower Avenue) in the Borough of Washington, Warren County.
The provisions of this amendment will improve the flow of traffic and
enhance safety along the highway system.

This amendment is being proposed at the request of the Borough of
Washington (by Resolution No. 55-92 adopted May 19, 1992), and as
part of the Department’s on-going review of current conditions. The
traffic investigation conducted by the Department’s Bureau of Traffic
Engineering and Safety Programs proved that the establishment of a “no

NEW JERSEY REGISTER, TUESDAY, JULY 6, 1993



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

stopping or standing” zone along Route N.J. 57 (Flower Avenue) in the
Borough of Washington, Warren County was warranted. Appropriate
signs will be erected to advise the motorists.

Social Impact
The proposed amendment will establish parking restrictions along
Route N.J. 57 in the Borough of Washington, Warren County, to improve
flow of traffic, and enhance safety. Appropriate signs will be erected
to advise the motoring public.

Economic Impact

The Department and local government will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will pay for the installation of “no stopping or standing” zone signs.
The costs involved in the installation and procurement of signs vary,
depending upon the material used, size, and method of procurement.
Motorists who violate the rules will be assessed the appropriate fine in
accordance with the “Statewide Violations Bureau Schedule,” issued
under New Jersey Court Rule 7:7-3.

Regulatory Flexibility Statement
The proposed amendment does not place any reporting, recordkeeping
or compliance requirements on small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed amendment primarily affects the motoring public and the
governmental entities responsible for the enforcement of the rules.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:28A-1.36 Route 57

(a) The certain parts of State highway Route 57 described in this
subsection are designated and established as “no stopping or stand-
ing” zones where stopping or standing is prohibited at all times
except as provided in N.J.S.A. 39:4-139. In accordance with the
provisions of N.J.S.A. 39:4-198, proper signs [must] shall be erected.

1.-2. (No change.)

3. No stopping or standing in Washington Borough, Warren
County:

i.-ii. (No change.)

ili. Along the [north] northerly side:

(1) (No change.)

(2) From a point 150 feet east of the easterly curb line of Flower
Avenue to a point 150 feet west of the westerly curb line of Flower
Avenue,

4.-6. (No change.)

(b)-(d) (No change.)

(a)

DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID

BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Turn Prohibitions

Routes U.S. 30 in Camden County; N.J. 36 in
Monmouth County; N.J. 73 in Camden County; and
U.S. 130 in Burlington and Mercer Counties

Proposed Amendments: N.J.A.C. 16:31-1.10, 1.17
and 1.22

Proposed New Rule: N.J.A.C. 16:31-1.32

Authorized By: Richard C. Dube, Director, Division of Traffic
Engineering and Local Aid.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-123 and 39:4-183.6
and 39:4-199.1.

Proposal Number: PRN 1993-358.
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Submit comments by August 4, 1993 to:
Charles L. Myers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to amend existing rules
and establish a new rule concerning turning movements along various
highways in the following counties and municipalities.

N.J.AC. 16:31-1.10, Route U.S. 30, is being amended to effect “no
left turn” in Waterford Township, Camden County. This rule has been
further recodified in compliance with the Department’s rulemaking
format.

NJ.A.C. 16:31-1.17, Route 73, is being amended to effect “no left
turn” in Winslow Township, Camden County from northbound on Route
N.J. 73 to northwest bound on New Brooklyn-Cedarbrook Road (County
Road 536).

N.J.A.C. 16:32-1.22, Route U.S. 130, is being amended to effect a no
“U” turn regulation for trucks over four tons registered gross weight
in Bordentown Township, Burlington County, and in Hamilton and
Washington Townships, Mercer County.

N.JA.C. 16:31-1.32, Route 36, is a new rule effecting “no left turn”
from Route N.J. 36 southbound into the entrance to Gateway National
Park in Sea Bright Borough, Monmouth County.

The provision of these amendments and new rule will improve the
flow of traffic and enhance safety along the highway system.

These amendments and new rule are being proposed at the request
of various municipal governments, and as part of the Department’s
ongoing review of current conditions. The traffic investigation conducted
by the Department’s Bureau of Traffic Engineering and Safety Programs
proved that the establishment of the turning movement restrictions along
Routes U.S. 30 in Waterford Township, Camden County; N.J. 73 in
Winslow Township, Camden County; U.S. 130 in Bordentown Township,
Burlington County and Hamilton and Washington Townships, Mercer
County; and N.J. 36 in Sea Bright Borough, Monmouth County was
warranted. Signs are required to notify motorists of the restrictions
proposed herein.

Social Impact

The proposed amendments and new rule will establish turn restrictions
along Route U.S. 30 in Waterford Township, Camden County; N.J. 73
in Winslow Township, Camden County; U.S. 130 in Bordentown Town-
ship, Burlington County and Hamilton and Washington Townships,
Mercer County; and N.J. 36 in Sea Bright Borough, Monmouth County,
to improve traffic safety. Appropriate signs will be erected to advise the
motoring public.

Economic Impact
The Department and local governments will incur direct and indirect
costs for mileage, personnel and equipment requirements. The Depart-
ment will bear the costs for the installation of the appropriate regulatory
signs. The costs involved in the installation and procurement of signs
vary, depending upon the material used, size, and method of procure-
ment. Motorists who violate the rules will be assessed the appropriate
fine in accordance with the “Statewide Violations Bureau Schedule,”

issued under New Jersey Court Rule 7:7-3.

Regulatory Flexibility Statement
The proposed amendments and new rule do not place any reporting,
recordkeeping or compliance requirements on small businesses as the
term is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. The proposed amendments and new rule primarily affect the motor-
ing public and the governmental entities responsible for enforcement of
the rule.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:31-1.10 Route U.S. 30

(a) Turning movements of traffic on the certain parts of State
highway Route U.S. 30 described [herein below] in this subsection
are regulated as follows:
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1. No left turns:

[i. East on Route U.S. 30 to north on Station Avenue, City of
Absecon, Atlantic County;

. Westerly on Route U.S. 30 to southerly on Illinois Avenue.]

i. In the City of Absecon, Atlantic County:

(1) From east on Route U.S. 30 to north on Station Avenue;

(2) From west on Route U.S. 30 to south on Illinois Avenue.

ii. In the Township of Waterford, Camden County:

(1) From east on Route U.S. 30 to north into the driveways of
Block 202, Lot 2, located approximately 480 feet west of the
centerline of Leitz Lane (approximate mile post 18.54).

16:31-1.17 Route 73

(a) Turning movements of traffic on the certain parts of State
highway Route 73 described in this subsection are regulated as
follows:

1. No left turn in Camden County:

i. In Winslow Township:

(1) (No change.)

(2) From northbound on Route N.J. 73 to northwest bound on
New Brooklyn-Cedarbrook Road (County Road 536) at the most
southerly intersection only (approximate milepost 10.4).

2.-3. (No change.)

16:31-1.22 Route U.S. 130

(a) Turning movements of traffic [in] on certain parts of State
highway Route U.S. 130 described in this subsection are regulated
as follows:

1.-3. (No change.)

4. No “U” turns for trucks over four tons registered gross weight:

i. In Bordentown Township, Burlington County; and

ii. In Hamilton and Washington Townships, Mercer County:

(1) Along Route U.S. 130 northbound from milepost 56.6 to
milepost 64.0.

(2) Along Route U.S. 130 southbound from milepost 64.0 to
milepost 56.6.

16:31-1.32 Route 36

(a) Turning movements of traffic on certain parts of State
highway Route N.J. 36 described in this subsection are regulated
as follows:

1. No left turn:

i. In Sea Bright Borough, Monmouth County:

(1) From Route N.J. 36 southbound into the entrance to Gateway
National Park.

(a)
REGIONAL OPERATIONS, REGION V
OFFICE OF OUTDOOR ADVERTISING SERVICES

Motorist Service Signing for Non-Urban Interstate
and Limited Access Highways

Proposed New Rules: N.J.A.C. 16:41D

Authorized By: William D. Ankner, Director, Division of Policy
and Capital Programming.
Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:1A-44, 27:5-10, 27:5-11,

27:5-12, 27:7-21, 39:4-183.1, 39:4-183.6 and 39:4-183.27.
Proposal Number: PRN 1993-370.

A public hearing concerning the proposed new rules will be held on
Wednesday, July 21, 1993, at 1:00 P.M. to 3:00 P.M. at the following
address:

New Jersey Department of Transportation
Engineering and Operations Building
Multi-Purpose Room, 1st Ficor
1035 Parkway Avenue
Trenton, New Jersey 08625

The hearing record closes August 4, 1993.

(CITE 25 N.J.R. 2836)
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Submit written comments by August 4, 1993 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The “Manual On Uniform Traffic Control Devices” (MUTCD) is
published by the U.S. Department of Transportation, Federal Highway
Administration. The MUTCD prescribes national uniform standards for
all traffic control devices. Traffic control devices are signs, signals,
markings, and devices placed on, over, or adjacent to a street or highway
by public agencies. Traffic control devices which are erected or main-
tained by the Department of Transportation must be in conformance
with the MUTCD.

One of the specific service signing programs recognized in the
MUTCD is “Motorist Service Signing,” sometimes referred to as “logo”
signing. The MUTCD sections regarding this program are found at
2G-5.1 et seq. in the current 1988 edition of the manual. The specific
purpose of this program is to provide to the public who are travelling
on non-urban interstate and limited access highways timely and specific
directions to nearby gas, fuel, food, lodging, and camping services readily
accessible from highway exits. The MUTCD provides that these service
signs may include a business logo to specifically identify the name, brand,
or trademark of the gas, fuel, food, lodging, or camping business to which
the signs direct motorists. Over 40 states have “logo” sign programs for
their non-urban interstate and limited access highways.

Logo signs are allowed on interstate highways and limited access
highways by the Manual on Uniform Traffic Control Devices, in order
to provide business identification and directional information for essen-
tial motorist services.

The rules proposed herein outline New Jersey Department of Trans-
portation procedures and requirements for businesses which may wish
to voluntarily participate in a motorist service sign program. The
proposed rules establish standards and requirements for logo signing on
New Jersey highways pursuant to parts 2G-5.1 et seq. of the MUTCD.
Application procedures are outlined in detail. Implementation of this
program will be done in a manner compatible with all applicable United
States Department of Transportation and Federal Highway Adminis-
tration requircments.

The proposed new chapter is summarized as follows:

Subchapter 1 outlines the general provisions of the rules. This includes
a description of the purpose of the rules, the scope of highways subject
to the rules, and the definition and meaning of key terms used in the
rules.

Subchapter 2 outlines general and specific eligibility requirements for
businesses who wish to participate in the logo service signing program.
Businesses which can participate in the program are those which are
the closest to the highway and which provide fuel, food, lodging, and
camping facility services. The program conforms with national standards
for roadside signs as approved in the “Mannal On Uniform Traffic
Control Devices.”

Subchapter 3 outlines program application procedures, criteria to be
used by the Department in selecting participating businesses, and fees.
This subchapter requires that a participating business enter into a written
agreement with the Department. The agreement may be terminated if
the business does not comply with the provisions of the chapter. The
subchapter also outlines procedures regarding the “bumping rights” of
eligible businesses.

Subchapter 4 describes the appeals procedures of the Department
applicable to this program.

Subchapter 5 outlines provisions regarding the construction and
maintenance of signs by the Department. Department duties include
periodic inspection, maintenance, and replacement of service signs.

Subchapter 6 provides that the Department may terminate any agree-
ment, or any portion of the program, and only be liable for pro-rata
reimbursement of fees paid by participating business. The Department
will specify which routes and intersections are available for logo service
signing.
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Social Impact

The rules proposed herein will permit the motoring public on non-
urban interstate and limited access highways to be better informed about
the availability of the closest fuel, food, lodging, and campsite services.
This information is of particular significance and value to individuals who
are travelling longer distances and may not be familiar with local busi-
nesses that are easily accessible, but not visible, from the highway. Logo
signs are expected to have the incidental effect of promoting local
commerce by attracting customers from the highways. The Department
believes that the social impact of the proposed rule is distinctly positive
and that the public and participating businesses will directly benefit from
this new program.

Economic Impact

The proposed rules are expected to have varying economic impacts
upon the different groups of persons affected by them. Businesses
participating in the program are required to pay certain nonrefundable
fees to the Department of Transportation. There is a one time appli-
cation fee of $300.00, a one time fabrication and installation fee of $7,450,
an annual maintenance fee of $1,170, and a design change fee of $1,950
if the participating business changes its logo design. For a participating
business, the first year program cost will be approximately $7,750. Each
subsequent year would cost approximately $1,170. If a business changes
its logo design, the fabrication and replacement cost is a one time fee
of $1,950.

Each fee offsets the costs incurred by the State for implementing this
program. The Department of Transportation expects to fiscally “‘break
even” on this program. Start-up and annual fees have been set on a
unit cost basis to cover actual program implementation costs.

The logo sign program is expected to have the positive, but incidental,
effect of promoting local commerce by attracting customers from the
highway. Each business interested in participating in this program will
have to independently do its own cost benefit analysis and act according-
ly. It is expected, therefore, that virtually every business participating
in this program will have determined that it is economically beneficial
for their particular business. The Department expects that some national
franchise businesses may have increased interest in building in the State
as a result of the increased customer exposure that results from the
installation of logo service signs.

Motorists will have the benefit of better service signing as a result
of this program. However, no fees or costs will be imposed upon them
or the general public as a result of this program.

The Department expects that more than 100 interstate and limited
access highway intersections will ultimately have logo service signing. Full
Statewide implementation of the program is expected to take more than
a year. The Department expects there to be substantial interest in this
program but does not have a market study indicating how many busi-
nesses may wish to participate in this program.

Regulatory Flexibility Analysis

While the proposed new rules govern an optional program, those
businesses wishing to participate will be regulated by this chapter. Some
of the businesses expected to participate may be large franchises;
however, many may be considered small businesses, as defined in the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. As indicated in
the statement of economic impact, the average cost to a business for
its first year of participation will be approximately $7,750. Thereafter,
the annual cost would drop to $1,170. The fees are based upon the total
staff time and other costs required for Department application review,
sign fabrication, installation, monitoring, and maintenance which would
not vary significantly by the size or type of business or by any other
requirement specified in the proposed rules. The Department, therefore,
has determined that no differentiation based upon business size is ap-
propriate or necessary in these rules. A business participating in this
program will have to certify that it is in compliance with applicable State
and local regulations on health and public accommodation. There are
no requirements placed on businesses not participating in the program.

Full text of the proposed new rules follows:
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CHAPTER 41D
MOTORIST SERVICE SIGNING FOR NON-URBAN
INTERSTATE AND LIMITED ACCESS HIGHWAYS

SUBCHAPTER 1. GENERAL PROVISIONS

16:41D-1.1 Purpose

(a) The purpose of this chapter is to establish procedures and
policies applicable to a NJDOT official MUTCD and Federal
Highway Administration approved motorist service and logo sign
program for providing fuel, food, lodging and campsite information
to the traveling public. Such signs are to be owned, erected and
maintained by the NJDOT, paid by participating businesses, and
placed near selected intersections on NJDOT right-of-way on non-
urban interstate highways and limited access primary highway routes.

(b) The program will be managed by the NJDOT exclusively for
the benefit of the motoring public and in a manner consistent with
applicable MUTCD and Federal Highway Administration guidelines.

16:41D-1.2 Scope

This chapter will govern motorist service signs erected by the
Department within the right-of-way of non-urban interstate and
limited-access State highways.

16:41D-1.3 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings, unless the text clearly indicates
otherwise:

“Business” means an individual facility that furnishes fuel, food,
lodging or camping services to the motoring public.

“Commissioner” means the Commissioner of the New Jersey
Department of Transportation.

“Department” or “NJDOT” means the New Jersey Department
of Transportation.

“Interstate highway” means a highway constructed within this
State and approved by the Secretary of Transportation of the United
States as an official portion of the National System of Interstate and
Defense Highways pursuant to the provisions of Title 23,
“Highways,” of the United States Code, as amended.

“Limited access highway” means a highway especially designed for
through traffic over which abutters have no easement or right of
light, air or direct access, by reason of the fact that their property
abuts such way.

“Logo sign panel” means a separate sign which shows a brand,
symbol, trademark or name, or combination thereof, and which is
designed to be mounted on a service sign.

“Manual On Uniform Traffic Control Devices” or “MUTCD”
means the Manual On Uniform Traffic Control Devices for streets
and highways as periodically published and revised by the United
States Department of Transportation, Federal Highway Adminis-
tration, available from the Superintendent of Documents, U.S. Gov-
ernment Printing Office, Washington, D.C. 20402.

“Public telephone” means a coin operated telephone on site or
in the immediate vicinity and which is available for public use during
all business hours.

“Service sign” means an official sign, erected by the Department,
within the highway right-of-way which indicates to motorists that
general types of services, such as fuel, food, lodging and camping
are available and which are designed to cary logo sign panels.

SUBCHAPTER 2. ELIGIBILITY AND REQUIREMENTS

16:41D-2.1 Eligibility

To be eligible to participate in the service signing program, each
business must remain in conformance with all applicable local, State
and Federal laws concerning public accommodations and provide
fuel, food, lodging or camping accommodations in the manner
prescribed in N.J.A.C. 16:41D-2.2.

16:41D-2.2 Specific requirements

(a) Each participating business shall at all times satisfy the specific
requirements established for its industry type, as follows:

1. Fuel facilities shall:

i. Be licensed by all appropriate authorities;
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ii. Have gas, fuel and oil to cars, trucks and other vehicles;

iii. Have free public rest rooms;

iv. Have a public telephone;

v. Be in continuous operation for at least 16 hours each day and
seven days each week throughout the year; and

vi. Be located within three miles of the highway.

2. Food facilities shall:

1. Be licensed by all appropriate authorities and possess valid
permits from all appropriate health departments;

ii. Have a public telephone;

iii. Have free public rest rooms;

iv. Be in continuous operation at least 12 hours each day and
seven days each week throughout the year; and

v. Be located within three miles of the highway.

3. Lodging facilities shall:

i. Be licensed by all appropriate authorities and possess valid
permits from all appropriate health departments;

ii. Have at least 10 units, each with a private bath;

iii. Have off street parking for each unit;

iv. Have a public telephone;

v. Be in continuous operation seven days each week throughout
the year; and

vi. Be located within three miles of the highway.

4. Camping facilities shall:

i. Be licensed by all appropriate authorities and possess valid
permits from all appropriate health departments;

ti. Have restrooms and showers;

iii. Provide drinking water;

iv. Have public telephones; and

v. Be located within seven miles of the highway.

(b) If, at any designated intersection there are no eligible busi-
nesses of a particular industry type, the Department, at its sole
discretion, may waive the locational requirements set forth in (a)1lvi,
2v, 3vi and 4v above and extend eligibility to other businesses which
satisfy the remaining requirements pertaining to that industry type.

16:41D-2.3 Measurement of distances

The measurement of distances from an interstate highway or
limited access highway shall be from the centerline between the main
lines of the highway and shall be measured along the intersecting
roadway to the property line of the particular business.

16:41D-2.4 Seasonal campgrounds

Seasonal campgrounds shall notify the Office of Outdoor Advertis-
ing Services 60 days in advance of their opening and closing dates
so that the Department may remove or cover the logo sign during
the period when the campground is closed.

16:41D-2.5 Temporary closure of participating business

(a) Any participating business which closes temporarily for repairs
or emergencies shall not be found to be in violation of the specific
requirement concerning continuous operation set forth in NJ.A.C.
16:41D-2.2 provided that:

1. The business shall notify the Office of Outdoor Advertising
Services 15 days before a planned temporary closure;

2. The business shall notify the Office of Outdoor Advertising
Services within three days of a closure necessitated by an emergency;

3. The duration of the closure shall not exceed seven days, except
that the Office of Outdoor Advertising Services may, in its discretion,
extend this period for good cause where the public interest is not
adversely affected, which extension shall not exceed 30 days;

4, When a business reopens after a temporary closure it shall
notify the Office of Outdoor Advertising Services. The Department
shall replace or uncover any logo sign panel which it removed or
covered within a reasonable period; and

5. During the period of closure the Department may, in its sole
discretion, remove or cover up the logo sign panel of the participat-
ing business.

(CITE 25 N.J.R. 2838)
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SUBCHAPTER 3. APPLICATION AND SELECTION
PROCEDURES

16:41D-3.1 Application procedures and fees

All businesses shall make application on the forms and in the
manner prescribed by the Department and shall pay a non-refun-
dable application fee of $300.00. Applicants shall include on the form
pertinent identifying information and documentation of compliance
with N.J.A.C. 16:41D-2. Businesses which are determined to be
ineligible shall be so notified by the Office of Outdoor Advertising
Services.

16:41D-3.2 Selection of participating businesses

(a) The Department shall select participating business of each
industry type from a list of eligible business which have submitted
complete applications and paid the application fee.

(b) Participation shall be offered to as many business as can be
accommodated on the service sign of its industry type in accordance
with the MUTCD.

(c) If there are more businesses than can be accommodated on
a service sign, the Department shall select the businesses which are
closest to the highway.

1. The Department shall place any unselected business on a wait-
ing list for the service sign of its particular industry type and shall
notify these businesses of their placement on the waiting list.

2. A business which has been on the waiting list for three years
may notify the Office of Outdoor Advertising Services of its intention
to bump a participating business of the same industry type which
is further from the highway. The Office of Outdoor Advertising
Services shall determine which business is closer and shall select the
closest business to participate. Within 30 days of its receipt of the
notice of intention to bump, the Office of Outdoor Advertising
Services shall notify both businesses of the business which has been
selected to participate.

16:41D-33 Agreements

(a) After selection for participation in the program, each business
shall enter into a written agreement with the Department allocating
responsibilities for the logo sign panel.

1. The initial agreement shall be for three years provided that
the business has paid all annual fees, in accordance with this chapter,
and annually certifies that it meets all eligibility requirements. There-
after, the agreement shall be extended each year, provided that the
business has paid all fees in accordance with this chapter, certifies
that it meets all eligibility requirements, and has not been bumped
pursuant to N.J.A.C. 16:41D-3.2(c)2.

2. If the Department determines that a participating business does
not comply with the requirements of this chapter, the Department
shall direct the business to comply within 30 days. If the business
does not comply within 30 days of the Department’s directive, the
business shall be deemed to be in breach of the agreement and the
Department may remove or cover its logo sign panel, terminate the
agreement, and allocate the panel space to another eligible business.

16:41D-3.4 Fees
(a) Each participating business shall be charged the following non-
refundable fees:

1. Annual renewal and maintenance fee $1,170
(This is a recurring annual fee)
2. Design, fabrication and installation fee $7,450
(This is a one time initial fee)
3. Design change, fabrication and installation fee $1,950

(Charged only if there is a logo design change)

(b) Eligible businesses which are placed on a waiting list pursuant
to N.J.A.C. 16:41D-3.2(c) are not required to pay any annual fee
until they participate in the program,

SUBCHAPTER 4. APPEALS

16:41D-4.1 Appeals

(a) Any business that has been determined to be ineligible or has
been denied participation in the logo sign program or has been
bumped may submit a written request for reconsideration to the
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Executive Director in charge of the logo sign program within 10 days
of notice from the Office of Outdoor Advertising Services. The
request shall include the reasons for the requested reconsideration.
The Executive Director, Division of Regional Operations, shall
schedule an informal meeting within 30 days of his or her receipt
of the request.

(b) At the reconsideration meeting, the aggrieved business will
be accorded an opportunity to present additional information in
support of its desire to be an eligible participant in the logo sign
program.

(c) The Executive Director shall render a final agency decision
within 10 days of the informal meeting and shall so notify the
businesses in writing.

SUBCHAPTER 5. CONSTRUCTION AND MAINTENANCE
OF SIGNS

16:41D-5.1 Fabrication and installation

Logo sign panels and service signs shall be fabricated and installed
by the Department in accordance with the standards for specific
service signing in the MUTCD, as amended or superseded.

16:41D-5.2 Inspection and maintenance

The Department will conduct routine inspections of the service
signs, and logo sign panels and perform maintenance, repairs or
replacement as required.

16:41D-5.3 Replacement of signs

Service signs will be scheduled for replacement every 10 years,
as needed. Logo sign panels will be scheduled for replacement every
five years, as needed. Posts and other hardware will be replaced
as necessary. Any sign panel that has been destroyed or vandalized
will be replaced by the Department as soon as practicable after the
Office of Outdoor Advertising Services has received written notice
of such destruction.

SUBCHAPTER 6. TERMINATION AND LOCATIONS

16:41D-6.1 Agreement termination

The NJDOT may terminate any agreement or any portion of this
program and shall only be liable for the pro-rata reimbursement of
fees paid by participating businesses.

16:41D-6.2 Service sign location
The Department reserves the right to specify the routes and
intersections available for logo service signing.

TREASURY-GENERAL
(a)

STATE INVESTMENT COUNCIL

State of New Jersey Cash Management Fund
Permissible Investments

Proposed Amendment: N.J.A.C. 17:16-61.5
Authorized By: State Investment Council, Roland M. Machold,
Director, Division of Investment.
Authority: N.J.S.A. 52:18A-91.
Proposal Number: PRN 1993-357.
Submit comments by August 4, 1993 to:
Roland M. Machold
Administrative Practice Officer
Division of Investment
CN 290
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The proposed amendment would permit the Division of Investment
to have greater flexibility in the management of the investments in the
State of New Jersey Cash Management Fund by: (1) permitting up to
25 percent of the fund to be invested in securities maturing within two
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years, rather than one year, as is the case with all investments at present,
and (2) permitting investment in long-term bonds which have been called
for redemption and whose maturity has in effect been shortened to the
point where they would be eligible for the Fund.

Social Impact
The proposed amendment will provide the Fund the opportunity to
increase the yield of the Fund slightly (.10 percent to .15 percent) at
such times as the market yield curve is sharply positive. Increased yields
will provide increased revenues to the State and municipal participants
to fund social services.

Economic Impact
Higher potential yields on the Cash Management Fund will, on the
margin, provide the opportunity for increased revenue to Fund partici-
pants, which in turn will help fund State and local services and reduce
reliance on tax revenues.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required, since the proposed
amendment has no effect on small businesses as the term is defined
in N.J.S.A. 52:14B-16 et seq., but regulates only the Director of the
Division of Investment.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

17:16-61.5 Permissible investments

The Director may invest the assets of the State of New Jersey
Cash Management Fund in fixed-income and debt securities which
are legal investments for savings banks, or which are permitted under
the provisions of N.J.S.A. 52:1BA-89, subject to any applicable
provisions of the regulations of the State Investment Councilf, and
which mature within one year]. All investments in the fund shall
mature or are to be redeemed within one year, except that up to
25 percent of the fund may be invested in eligible securities which
mature within two years; provided, however, that the average maturi-
ty of all investments in the fund shall not exceed one year.

OTHER AGENCIES
(b)

NEW JERSEY TURNPIKE AUTHORITY

New Jersey Turnpike Authority Rules

Proposed Readoption with Amendments: N.J.A.C.
19:9
Authorized By: New Jersey Turnpike Authority, Herbert L.
Olarsch, Administrative Practices Officer.
Authority: N.J.S.A. 27:23-1 and 27:23-29.
Proposal Number: PRN 1993-374.
Submit comments by August 4, 1993, to:
Herbert 1. Olarsch, Esq.
Secretary and Director of Law
New Jersey Turnpike Authority
P.O. Box 1121
New Brunswick, New Jersey 08903
The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 19:9 expires
October 17, 1993. The Turnpike Authority has reviewed the rules set
forth therein and, with the exception of the rules proposed to be deleted
or amended as described below, has determined that they continue to
be necessary, reasonable and proper for the purposes for which they
were originally promulgated. The rules augment the provisions of the
Turnpike Authority’s enabling statute and provide an efficient and effec-
tive mechanism for the regulation and safe and efficient use of the New
Jersey Turnpike by those who travel on it and are situated near it. The
rules also provide an effective means for the proper administration of
the Turnpike Authority so as to fulfill the mandate of its enabling
legislation.

In the course of its review pursuant to Executive Order No. 66, the
Turnpike Authority identified stylistic and grammatical inconsistencies,

(CITE 25 N.J.R. 2839)



You're viewing an archived copy from the New Jersey State Library.

OTHER AGENCIES

outdated references and gender-specific references in its rules. Ap-
propriate technical amendments are proposed throughout N.J.A.C. 19:9
to conform and update references and to make all references gender-
neutral. Technical amendments are not specifically analyzed in this
Summary unless an amendment would cause a substantive change to the
rules. The Turnpike Authority solicits comments regarding whether any
of the proposed technical amendments would cause a substantive change
that should be considered by the Turnpike Authority before promulga-
tion.

Subchapter 1 contains the traffic control regulations governing the
operation of vehicles on the New Jersey Turnpike, as well as definitions
applicable to the entire chapter.

A new definition is proposed for the Interstate 95 Extension in Bergen
County, over which the Turnpike Authority has assumed jurisdiction
pursuant to P.L. 1991, ¢.183, to distinguish it from the rest of the
Turnpike roadway. This distinction is necessary because certain of the
Turnpike Authority’s regulations may not be enforceable on the I-95
Extension inasmuch as Federal funds were used to fund original con-
struction and continue to be used for maintenance. The definition of
the term “Authority” is proposed to be revised to make clear that acts
of the Turnpike Authority’s duly designated officers and employees are
acts of the Turnpike Authority itself. The definition of “omnibus” is
proposed to be revised to conform with the existing definition used by
the Turnpike Authority’s Toll Collection Department for purposes of
determining the toll classification of vehicles carrying passengers for hire
on the Turnpike.

Changes of a primarily grammatical nature are proposed to the rule
requiring obedience to posted speed limits. However, the Turnpike
Authority also proposes language to make clear that irrespective of the
posted speed limit, motorists are required to operate vehicles at speeds
appropriate to existing roadway or weather conditions or other hazards.
Minor revisions are proposed to clarify existing prohibitions on the use
of flashing emergency lights (NJ.A.C. 19:9-1.3), driving against traffic
(NJAC. 19:9-14), “U” turns (N.J.A.C. 19:9-1.5), parking or stopping
on the Turnpike (N.J.A.C. 19:9-1.6), and use of the medial strip (N.J.A.C.
19:9-1.7) and to clarify the categories of vehicles excepted from these
prohibitions. In addition, the Turnpike Authority proposes to require
motorists whose vehicles are impounded for improper parking or stop-
ping on the Turnpike to pay storage fees in addition to the towing fees
presently required. N.J.A.C. 19:9-1.6(i). The Turnpike Authority also
proposes to eliminate the innocent owner defense to liability for towing
and storage costs of towing. N.J.A.C. 19:9-1.6(j). The Turnpike Authority
has no record of any motorists asserting this provision in the past, which
calls into question the need for such a provision.

The Turnpike Authority also proposes to amend current NJ.A.C.
19:9-1.6(k) as N.J.A.C. 19:9-1.6(j) with revisions to conform with the
Appellate Division ruling in State v. Levinson, 225 N.J. Super. 135 (1988).
In Levinson, the Appellate Division held that the photography ban
presently set forth in N.J.A.C. 19:9-1.6(k) was beyond the scope of the
Turnpike Authority’s powers. The Turnpike Authority proposes to
permit the taking of photographs on the Turnpike where such activities
are not potentially injurious to the health, safety and welfare of motorists,
the general public or the Turnpike Authority. The Turnpike Authority
finds it necessary, reasonable and proper to strictly regulate the presence
of pedestrians and stopped vehicles on the Turnpike for the non-essential
purpose of taking photographs because of the documented risk of death
or severe injury posed by passing vehicles to persons standing on or near
the Turnpike. The Turnpike Authority’s need to strictly regulate such
photography is also raised by the number of requests by film and
television crews to shoot on or next to the Turnpike. Permitting
uncontrolled access for photographic purposes poses an unreasonable
risk to photographic crews and motorists. Accordingly, the Turnpike
Authority will permit photography when permission is duly requested
and appropriate safety measures can be taken to insure health, safety
and welfare. In addition, the Turnpike Authority will continue 10 under-
take photographic services for third parties pursuant to current N.J.A.C.
19:9-4.2(b), proposed to be readopted as N.J.A.C. 19:9-4.1(e).

The Turnpike Authority proposes a number of amendments, most of
which are technical or grammatical, to the rules setting forth the vehicles
prohibited from the Turnpike. The Turnpike Authority has reviewed,
by vehicle category, the need to continue the existing prohibitions, and
it finds that the existing prohibitions remain necessary, reasonable and
proper. The Turnpike Authority also proposes to correct the text of
NJ.A.C. 19:9-1.9(a)12v to reflect the Turnpike Authority’s original intent
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to pemrit motor vehicle carriers of up to 65 feet in length, rather than
over 65 feet as presently provided. See 20 N.J.R. 1338(a).

The Turnpike Authority has found that in addition to the prohibition
against vehicles with deflated tires, NJ.A.C. 19:9-1.9(a)7, it has become
necessary to ban vehicles with overinflated tires. Turnpike Authority staff
have gbserved a regional increase in the number of trucks becoming
lodged under bridge structures and overpasses because overinflated tires
have raised the overall height of the vehicle above the maximum
clearance height. The tires on such vehicles are sometimes overinflated
to compensate for an overweight load. In addition, recent research has
shown that overinflated tires cause premature rutting of travel lanes,
thereby degrading the safety of the Turnpike in adverse weather con-
ditions and necessitating more frequent repair and maintenance work.
Accordingly, the Turnpike Authority proposes to ban any vehicle with
“improperly inflated” tires.

The Turnpike Authority also proposes to permit vehicles presently
banned from the entire Turnpike, but which are operated pursuant to
special permits issued by the Commissioner of Transportation, to be
operated on the I-95 Extension pursuant to discussions between the
Turnpike Authority and the New Jersey Department of Transportation.
NIAC. 19:9-1.9(a)13.

The proposed revisions to the rule concerning violations by members
or employees of diplomatic missions, N.J.A.C. 19:9-1.9(a)22 are primarily
intended to make that rule easier to understand and enforce. The only
substantive change proposed in this regard is to permit State Police to
escort drivers who have committed more than one violation of any of
the Turnpike Authority’s traffic control regulations off the Turnpike. The
present rule permits such action only if the diplomatic member or
employee has violated the Turnpike Authority’s speed regulations more
than once. The purpose of this rule is to ban from the Turnpike unsafe
members and employees of diplomatic missions, who are immune from
prosecution for traffic offenses by the doctrine of diplomatic immunity.
Multiple violation of speed limits is one indicator of an unsafe driver.
Violations of the Turnpike Authority’s other traffic control regulations
may likewise indicate an unsafe driver. Accordingly, multiple violations
of any Turnpike Authority regulation would be sufficient ground for
escorting the driver from the Turnpike.

The Turnpike Authority also proposes major revisions to subchapter
1 to more efficiently address the problem of cargo spills on the Turnpike.
The increasing frequency of cargo spills, especially spills of hazardous
materials, on New Jersey highways including the Turnpike has become
a major problem impacting motorist safety, the environment, and the
New Jersey economy. The Turnpike Authority has been working with
other State and county agencies to provide and/or supervise hazardous
substance spill response activities on the Turnpike. Notwithstanding these
efforts, the Turnpike Authority has had difficulty on several occasions
in gaining the operational and financial cooperation of drivers whose
vehicles have spilled hazardous substances onto the Turnpike. Under
Federal and State law, the driver and owner of the vehicle may be liable
for the costs of cleaning up the discharge pursuant to CERCLA and/
or the New Jersey Spill Act. Operators and owners who fail to cooperate
with the Turnpike Authority’s efforts are usually from outside New Jersey
and, because they are unaware of the strict reporting and clean up
thresholds imposed by New Jersey, refuse to cooperate. Failure to
cooperate with the Turnpike Authority’s efforts to assure swift clean up
of such discharges can cause unnecessary delay, thus causing migration
of the discharged substance into drainage ditches along the Turnpike
and thence into the waters of the State and/or the United States. Failure
to cooperate also delays the reopening of the Turnpike to traffic, unnec-
essarily exposing traffic stopped by reason of the discharge to the
likelihood of rear-end collisions and impeding the free movement of
goods and persons, thereby impacting the State and regional economies.
The Turnpike Authority therefore finds it reasonable, necessary and
proper to promulgate in its regulations a discharge response protocol
setting forth the obligations of the operator or owner of a vehicle that
has discharged a substance onto the Turnpike in order to notify and
encourage owners and operators to cooperate with the Turnpike
Authority in these situations.

Current NJ.A.C. 19:9-1.18 sets forth noise limits for the operation
of vehicles on the Turnpike. For ease of administration and consistency
with other roadways, the Turnpike Authority proposes to replace its
maximum noise levels and measurement standards with the levels and
standards promulgated by the Federal Highway Administration at 49
C.F.R. 325. Although enforcement of the Federal limits has been sharply
curtailed elsewhere because of the lack of Federal funding for noise
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enforcement efforts, users of the Turnpike are reminded that these limits
may be enforced on the Turnpike in conjunction with routine traffic
patrol activities.

Subchapter 2 contains the rules governing Turnpike Authority purchas-
ing and contracting activities and protest procedures, surplus property
procedures, and property crossing applications (“licenses to cross”) and
protest procedures.

The Turnpike Authority proposes to amend N.J.A.C. 19:9-2.2(c)9 to
permit the Turnpike Authority to require consents of surety to be
submitted by bidders; this will insure that the surety of a successful bidder
is bound to issue a performance bond once the Turnpike Authority
awards the contract to that bidder. This provision is necessary to
guarantee performance of the contractor’s contractual duties.

The Turnpike Authority proposes to amend N.JA.C. 19:9-2.5 to
provide that it may take advantage of the terms of contracts already
entered into by multi-state agencies, and to permit the Turnpike
Authority to conduct joint contracting with multi-state agencies. Present-
ly, the regulations only permit the Turnpike Authority to procure from
vendors who have contracts with State agencies, and only permit the
Turnpike Authority to jointly contract with other agencies of the State
of New Jersey. This provision would permit the Turnpike Authority to
obtain goods and services under Port Authority of New York and New
Jersey contracts so as to realize cost savings in those cases where the
Port Authority’s terms are more favorable than those of State contracts,
and in those cases where the Turnpike Authority undertakes activities
in conjunction with the Port Authority. Because the Turnpike serves
several Port Authority facilities (that is, Newark International Airport,
the Holland and Lincoln Tunnels, and the George Washington and
Goethals Bridges), the ability to jointly contract with the Port Authority
will allow the Turnpike Authority to take advantage of economies of
scale and thus secure goods and services at lower prices.

The Turnpike Authority also proposes to update Exhibit A to N.J.A.C.
19:9, the contracting classification schedule to reflect current contracting
activities and amounts.

Recognizing the desire of the contractors’ associations to punish bid-
ders who make mistakes and not to punish those who take care in the
preparation of their bids, and recognizing the need to create an incentive
for bidders to take the utmost care in the execution of bid documents,
the Authority is adding language at the end of N.J.A.C. 19:9-2.7(g) that
would prevent repeat offenders from asserting the commercially
reasonable defense. Although the new language would not compel the
Authority to bar a withdrawing bidder from participating in a rebid, it
would give the Authority the requisite authority to punish recidivism
where appropriate.

The Tumnpike Authority also proposes to amend N.J.A.C. 19:9-2.9,
which sets out the procedure for applying for a license to cross. A license
to cross permits a third party to construct facilities (often utility-related)
across Turnpike Authority property. The license is the Turnpike
Authority’s form of an easement, except that the rights created by the
license are revocable by the Turnpike Authority. The Turnpike Authority
has the responsibility to review requests for third parties to cross Turn-
pike Authority property to insure that the design, construction,
maintenance, terms, and other concerns arising out of the proposed
crossing are in the interest of the public and the Turnpike Authority.
In carrying out this responsibility, the Turnpike Authority has repeatedly
found it necessary to provide applicants with special instructions concern-
ing the number of applications to be submitted and to advise them of
the need for consultation with Turnpike Authority staff prior to applying
for a license, and for an escrow fund in those cases where specialized
engineering and legal review of the application, plans and crossing are
appropriate. Thus, the Turnpike Authority proposes to amend its rules
to notify all interested parties, especially their consultants and counsel,
of the number of copies of each application and plan that will be required
and that consultation prior to application is encouraged, that the Turn-
pike Authority may require an applicant to reimburse its costs of review-
ing the application.

Governor James Florio recently issued Executive Order 84(1993),
requiring utilization of minority and women business enterprises (“M/
WBEs”) in public contracts. This order applies to the Turnpike
Authority’s contracting activities. The Authority recently adopted a new
M/WBE program and is in the process of drafting the details of the
program. Once that task is completed, the Turnpike Authority expects
to promulgate its M/WBE program within Subchapter 2.

Governor Florio recently issued Executive Orders 79 and 92(1993)
which require modified competitive procedures for certain contract
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awards previously excepted from the competitive bidding process. These
orders also apply to the Turnpike Authority’s contracting activities.
However, the Turnpike Authority is not proposing amendments to imple-
ment the new mandate inasmuch as implementing regulations are being
drafted by the Department of Treasury pursuant to the terms of those
orders.

Subchapter 3 sets forth the revised rates for towing to be charged
by authorized towing firms to motorists whose vehicles become disabled
on the Turnpike.

Subchapter 4 prescribes the Turnpike Authority’s procedures for ob-
taining records maintained by the Turnpike Authority, including State
Police accident reports. The Turnpike Authority proposes to substantially
reorganize this subchapter for the convenience of citizens, the press and
others seeking access to the Turnpike Authority’s documents. The
substantive changes found necessary and proposed to be adopted are:
(i) to require payment for copies of requested documents before the
copies are supplied; (ii) to specifically list those records deemed non-
public under New Jersey public records case law; and (iii) to provide
protocols for the review of documents. In addition, fees for State Police
reports will be revised to conform with N.J.S.A. 52:2-3. Fees for copies
of Turnpike Authority documents remain unchanged by the proposed
amendments. A new $5.00 fee is proposed for the authentication of
documents. It is also proposed to delegate to the Director of Public
Affairs authority to waive copying fees and/or search charges for request-
ing parties that are credentialed media organizations.

Subchapter 5 describes certain miscellaneous administrative practices
of the Turnpike Authority. The Turnpike Authority believes that it is
necessary and reasonable to continue its practice of screening applicants
for criminal backgrounds or other indicia that the applicant should not
be entrusted with the responsibilities of his or her prospective job, in
light of the fiscal responsibility entrusted to Turnpike Authority toll
collectors, and the operational responsibility entrusted to Turnpike
Authority’s operations and maintenance personnel, who together make
up the majority of the Turnpike Authority’s 2,000 employees. Consistent
with the Federal drug-free workplace policy, the Turnpike Authority
proposes to add a new subparagraph to provide that applicants for
employment are also subject to medical screening prior to the commence-
ment of employment and annual medical checkups, which may include
drug screening of appropriate personnel. This proposed amendment will
provide notice to applicants of the procedures employed by the Turnpike
Authority with respect to its prospective employees. In present practice,
the Turnpike Authority conducts a routine medical evaluation of
prospective employees for workers’ compensation insurance purposes
after an offer is made to an applicant but before employment has begun.
If adopted, pre-employment drug screening may be conducted as part
of the evaluation of all prospective employees, and annual drug screening
may be conducted as part of the annual evaluation of Authority
employees who will (i) routinely drive Turnpike Authority-owned vehi-
cles on the Turnpike in the course of their job duties, (ii) have
responsibility for the operation of the roadway or communicating with
State Police patrolling the roadway and responding to emergencies, or
(iii) handle significant amounts of currency as toll collectors. Finally, new
provisions are proposed to codify the Turnpike Authority’s ability to
grant waivers from its rules, regulations and specifications and to provide
a uniform procedure for requesting such waivers.

Subchapter 6 governs the procedure for petitioning the Turnpike
Authority for a rule change. The Turnpike Authority finds that these
rules are still necessary and reasonable, and proposes to readopt them
without amendment.

Subchapter 7 sets forth the organization of the Turnpike Authority
and the responsibilities of the Turnpike Authority and its various depart-
ments. The Turnpike Authority proposes to readopt this subchapter in
its present format with the following changes. For the benefit of citizens
and firms interacting with the Turnpike Authority, a revised organiza-
tional chart and department descriptions are proposed to reflect the new
lines of authority established by the Turnpike Authority’s commissioners
and to reflect the most recent allocation of responsibilities for operational
and administrative functions. The Turnpike Authority’s responsibilities
for related projects is proposed to be clarified to indicate that its
responsibilities encompass not only projects related to the Turnpike, but
also to any other projects that are duly authorized by law.

Social Impact
The rules proposed for readoption and the proposed amendments to
the rules provide for the continued safe and efficient use, operation and
administration of the New Jersey Turnpike. The rules affect all motorists
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using the Turnpike as well as those individuals and firms that do business
with, or are situated near, the Turnpike. Inasmuch as these rules permit
the Turnpike Authority to fulfill its legislative mandate to operate a
modern express highway embodying every known safety device, readop-
tion of the rules with the proposed amendments will further the activities
of individuals and businesses who rely on the Turnpike as a means of
access through the State of New Jersey.

Economic Impact

The Turnpike Authority’s activities have a positive economic impact
upon the economy of the State of New Jersey. The current widening
program and other capital projects call for the expenditure of over $1.8
billion to improve the Turnpike and other elements of the State’s
transportation infrastructure. Many of its contractors, suppliers and con-
sultants are based in New Jersey or employ significant numbers of New
Jersey residents, providing substantial direct and indirect benefits to New
Jersey’s economy. In addition, the Turnpike Authority contributes $12
million annually to the Transportation Trust Fund from toll revenues
to finance other State highway projects.

The Turnpike Authority finances its operations, including the construc-
tion and maintenance of facilities, through bonded indebtedness, toll
revenue and concession income as required by its enabling legislation.
The Turnpike Authority meets the financial obligations created by its
bonded indebtedness primarily through the collection of tolls. Because
the rules further the collection of tolls and the sound operation of the
roadway and minimize the operating costs of the roadway to assure
repayment of the bonds, the proposed readoption with amendments will
have a positive economic impact by insuring the repayment of bonds
upon which many persons rely as a long-term investment device.

The proposed readoption with amendments will not affect any of the
Turnpike Authority’s funding sources. The fees and tolls required by
these rules are intended solely to recoup the costs of such services. The
fees do not constitute a source of revenue for the Turnpike Authority.

The readoption of these rules will not pose any significant economic
effect on the public or other State agencies. The only rule change with
the potential to increase costs to users of the Turnpike is the new cost
recovery provision for cleanup of discharges. However, because the cost
recovery provision merely codifies the Turnpike Authority’s present
ability to recoup such costs under Federal and State law, it is not expected
to increase costs to businesses using the Turnpike. To the contrary,
formalizing the discharge response protocol and ability to recoup costs
is expected to reduce delays and legal controversies over financial
responsibility for discharge cleanups, ultimately reducing the economic
impact of such discharges upon motorists and motor carriers.

Further, by ensuring the safe and efficient movement of persons and
goods through the State, the rules proposed for readoption will have
a positive economic impact on both State and regional economies.

Regulatory Flexibility Analysis

The rules proposed to be readopted, as well as the amendments
proposed herein, apply to all small businesses that use the Turnpike to
transport persons and goods through New Jersey. Substantive rules
regarding the control of traffic must be uniformly applied to all for the
protection of the travelling public. The remaining rules are generally
organizational and procedural in nature and must be applied uniformly
to all segments of the business community. By maintaining a facility which
enables the expedient transportation of goods and services into and
through New Jersey, these rules ultimately inure to the benefit of small
businesses utilizing the Turnpike.

The rules do not impose any reporting, recordkeeping or compliance
requirements on small businesses as defined in the Regulatory Flexibility
Act, NJS.A. 52:14B-16 et seq. These rules have been in effect in
substantially the proposed form since the opening of the Turnpike to
traffic in 1951. There has been no indication that the Turnpike
Authority’s rules have an adverse impact on small businesses.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 19:9.

Full text of the proposed amendments follows (deletions shown
in brackets [thus]; additions shown in boldface thus):

19:9-1.1 Definitions

The following words and terms, when used in this [subchapter]
chapter shall have the following meanings unless the context clearly
indicates otherwise.
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“Abandoned vehicles” means any vehicle whose occupants leave
the vehicle unattended on the [New Jersey] Turnpike for any reason
for any period of time.

“Authority” means the New Jersey Turnpike Authority, the body
corporate and politic defined in N.J.S.A. 27:23-1 et seq., acting by
and through the duly appointed commissioners thereof and their
designees,

“Commercial vehicles” means every type of motor driven vehicle
used for commercial purposes on the [New Jersey] Turnpike such
as the transportation of goods, wares and merchandise, excepting
such vehicle of the passenger car type.

“Construction equipment” means all vehicles, machinery and
equipment enumerated in N.J.S.A. 39:4-[30]20.

“Interstate 95 Extension” means that portion of Interstate
Highway 95 previously maintained by the New Jersey Department
of Transportation and transferred to the Authority by N.J.S.A.
27:23-23.7, beginning at milepost 117.9+ and thence in a general
northerly direction to milepost 122.0+, and all bridges, tunnels,
underpasses, interchanges, entrance plazas, approaches, toll houses,
service areas, service stations, service facilities, communication
facilities, and administration, storage and other buildings which the
Authority may deem necessary for the operation of such extension,
together with all property, rights, easements and interests which
may be acquired by the Authority for the construction or the opera-
tion of such extension and all other property within the Interstate
95 Extension right-of-way.

[“New Jersey Turnpike” means any express highway, superhighway
or motorway at such locations and between such termini as may
hereafter be established by law, owned and/or operated under the
provisions of N.J.S.A. 27:23-1 et seq. by the Authority, and shall
include, but not be limited to, all bridges, tunnels, underpasses,
interchanges, entrance plazas, approaches, toll houses, service areas,
service stations, service facilities, communication facilities, and ad-
ministration, storage and other buildings which the Authority may
deem necessary for the operation of such project, together with all
property, rights, easements and interests which may be acquired by
the Authority for the construction or the operation of such project
and all other property within Turnpike right-of-way.

“New Jersey Turnpike Authority” means the body corporate and
politic defined in N.J.S.A. 27:23-1 et seq., acting by and through
the official acts of the duly appointed commissioners thereof.]

“Official traffic control devices” means only those signs, signals,
markings and devices approved and accepted by the [New Jersey
Turnpike] Authority and placed, erected or caused to be placed or
erected by [said New Jersey Turnpike] the Authority for the purpose
of regulating, warning or guiding traffic on the [New Jersey] Turn-
pike.

“Omnibus” means [all motor vehicles used for the transportation
of] any motor vehicle capable of transporting 10 or more passengers
[for hire] and registered as a bus, as indicated by the letter “0”
preceding the registration number or the word “Bus” or “Omnibus”
on the vehicle’s license plate. Vehicles with the letters “CV” or the
word “Livery” or “Autocab” on the license plate are excluded from
this definition.

{“Sound level” means the A-weighted sound level obtained by use
of fast meter response and A-weighting characteristic specified in
American National Standard S1.4.1971 “Specification for Sound
Level Meters” or its latest revision.]

“Turnpike” means any express highway, superhighway or
motorway at such locations and between such termini as may
hereafter be established by law, owned and/or operated under the
provisions of NJ.S.A. 27:23-1 et seq. by the Authority, and shall
include, but not be limited to, all bridges, tunnels, underpasses,
interchanges, entrance plazas, approaches, toll houses, service areas,
service stations, service facilities, communication facilities, and ad-
ministration, storage and other buildings which the Authority may
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deem necessary for the operation of such project, together with all
property, rights, easements and interests which may be acquired by
the Authority for the construction or the operation of such project
and all other property within the Turnpike right-of-way.

“Turnpike right-of-way” means the area continued within the
right-of-way lines as designated on [turnpike] Turnpike parcel
property maps filed in the respective county clerk’s office of each
county in which the [turnpike] Turnpike is located.

19:9-1.2 Speed limits

(a) Vehicles shall not be operated on the [New Jersey] Turnpike
between Interchange 14 (milepost N-0) and Interchange 14C
(milepost N-8) or between the Pennsylvania-New Jersey State line
on the Delaware River-Turnpike Bridge (milepost P-0) and the toll
booths [on] at Interchange 6 (milepost P-1.2) at a speed in excess
of 50 miles per hour.

(b) Vehicles shall not be operated elsewhere on the [New Jersey]
Turnpike at a speed in excess of 55 miles per hour except at such
locations as shall be designated for test pruposes.

(c) Where [appropriate] signs prescribing a lesser speed are
posted or erected by a person or persons authorized by the [New
Jersey Turnpike] Authority to post or erect such signs, no vehicle
within the area or zone or section where such signs are posted or
erected shall be operated in excess of the speed prescribed by said
signs.

(d) [All Vehicles consistent] Consistent with the requirements of
this section, any vehicle operated on the Turnpike shall at all times
be operated at an appropriate reduced speed when specified hazards
exist with respect to traffic, road, weather or other conditions ir-
respective of the posted speed limit.

(e) [Vehicles] No vehicle shall [not] be operated anywhere on the
[New Jersey] Turnpike at a speed of less than 35 miles per hour
on level ground, except where otherwise posted or when specific
hazards exist with respect to traffic, road or weather conditions.

19:9-1.3 Traffic control

(a) The regulating, warning or guiding of all traffic on the [New
Jersey] Tumnpike shall be governed by official traffic control devices.

(b) No vehicle shall operate an emergency flashing light of any
color on the [New Jersey] Turnpike except State Police vehicles, the
[authority’s] Authority’s maintenance and official vehicles,
[authorized contract] contractors’ private vehicles while in the
performance of [turnpike] authorized duties, vehicle on the [New
Jersey] Turnpike for the purpose of furnishing authorized towing
and other services to disabled vehicles, and all other vehicles
performing emergency services, such as ambulances and fire engines,
when they are properly in use in the performance of authorized
[turnpike] duties.

(c) All [signs, signals and markings] official traffic control devices
on the [New Jersey] Turnpike shall be obeyed by the operators of
all vehicles unless a State Police officer or authorized [New Jersey
Turnpike] Authority personnel directs otherwise.

19:9-1.4 Uniform direction of traffic

(a)~(b) (No change.)

(¢c) Excepted from the provisions of this section are State Police
vehicles, the Authority’s maintenance and official vehicles and vehi-
cles authorized to furnish towing and other services to disabled
vehicles on the Turnpike, and all other vehicles discharging
emergency functions, such as ambulances and fire engines, when
they are properly in use in the performance of authorized duties;
provided that no such excepted vehicles shall be operated against
the normal flow of traffic or contrary to classification prohibitions
so as to create a hazard to other vehicles.

19:9-1.5 “U” turns prohibited

(a) The making of a “U” turn at any point on the [New Jersey]
Turnpike is prohibited.

(b) The direction of travel of any vehicle operated on the
[turnpike] Turnpike shall be reversed only by passing through an
interchange.
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(c) Excepted from the provisions of this section [while in the
performance of assigned duties] are State Police vehicles, the
[authority] Autherity’s maintenance and official vehicles and vehicles
authorized [on the turnpike] to furnish towing and other services
to disabled vehicles on the Turnpike, and all other vehicles discharg-
ing emergency functions, such as ambulances and fire engines, when
they are properly in use in the performance of authorized duties;
provided however, that this exception shall be for the sole purpose
of crossing from a traffic lane carrying vehicles in one direction to
a traffic lane carrying vehicles bound in the opposite direction; and
provided further, that no such excepted vehicles shall make such
crossing so as to create a hazard to other vehicles.

(d) (No change.)

19:9-1.6 Parking, standing or stopping on [turnpike] Turnpike
prohibited except in case of emergency

(a) No vehiclef, except those listed in section 5 of this subchapter]
shall be parked, stopped, loaded or unloaded or allowed to stand
on the [New Jersey] Turnpike except where otherwise posted or
expressly permitted by the [authority] Authority. Excepted from the
provisions of this section while in the performance of assigned duties
are State Police vehicles, and the Authority’s maintenance and
official vehicles and vehicles autherized to furnish towing and other
services to disabled vehicles on the Turnpike, and all other vehicles
discharging emergency functions, such as ambulances and fire
engines, when they are properly in use in the performances of
authorized duties, provided that no such excepted vehicles shall be
stopped so as to create a hazard to other vehicles.

(b) (No change.)

(c) On those portions of the [turnpike] Turnpike where there are
no shoulders, vehicles shall not be permitted to stop or stand, except
in those instances where the vehicle is physically inoperable through
no fauit on the part of the operator or owner.

(d) (No change.)

(e) Any vehicle involved in an emergency as defined above shall
be removed as promptly as possible from the [turnpike] Turnpike.

(f) No vehicle shall be permitted to stop or stand on any portion
of the [turnpike] Turnpike for more than two continuous hours.

(g) [Vehicles] Any vehicle stopped or standing in violation of this
section will be towed away at [cost of the owner] the owner’s expense.

(h) [In addition to the foregoing provisions of this regulation]
Notwithstanding any contrary provisions of this chapter, under no
circumstances shall any vehicle be parked, stopped or allowed to
stand upon the [New Jersey] Turnpike:

1.-3. (No change.)

(i) Whenever any vehicle shall be parked, stopped or allowed to
stand upon the [New Jersey] Turnpike for any of the reasons [or
for any of the purposes set forth in subsection (h) 1, 2 and 3 of
this section] prohibited by this chapter, such vehicle shall be re-
moved forthwith from the [turnpike] Turnpike and impounded by
the Authority at the owner’s expense [of the owner until the violation
of these regulations by the operator of such vehicle shall have been
determined by a court of competent jurisdiction, but in no event
shall such vehicle remain impounded for a period in excess of 30
days] until all towing and storage costs have been satisfied.

[() In the event that the owner is not the operator of such vehicle
and had no knowledge of the violation and had not expressly or
impliedly authorized, consented to or condoned the use of the
vehicle for such purposes, then, upon proof satisfactory to the
authority of all of such facts and circumstances, the vehicle shall
be forthwith released to the owner.]

[(k)]() To insure the health, safety and welfare of motorists, the
general public and the Authority, no person shall be permitted to
take photographs or motion pictures on the [New Jersey] Turnpike
except as may be authorized by the [authority] Authority.

19:9-1.7 Use of medial strip prohibited

The medial strip between the traffic lanes of the [New Jersey]
Turnpike shall not be used for driving upon any part thereof or for
crossing between said lanes by vehicles|, subject to the exceptions
contained in section 5 and section 6 of this subchapter,] or by persons
on foot [unless otherwise posted]. Excepted from the provisions of
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this section are State Police vehicles, the Authority’s maintenance
and official vehicles and vehicles authorized to furnish towing and
other services to disabled vehicles on the Turnpike, and all other
vehicles discharging emergency functions, such as ambulances and
fire engines, when they are properly in use in the performance of
authorized duties, provided that no excepted vehicle shall use the
medial strip so as to create a hazard to other vehicles.

19:9-1.8 [Air raid precautions] (Reserved)
[(a) In the event of an air raid, either actual or test, no vehicles
shall stop or stand on any bridge or overpass on the turnpike.
(b) Vehicles shall proceed until they are off the bridge or overpass
on to the roadways of the turnpike.]

19:9-1.9 Limitations on use of [turnpike] Turnpike

(a) Use of the [New Jersey] Turnpike and entry thereon by the
following, unless otherwise authorized by the Authority, is
prohibited:

1.-6. (No change.)

7. Vehicles with [deflated] improperly inflated pneumatic tires;
also vehicles with tires in such condition that they are, in the
judgment of the [employees of the New Jersey Turnpike| Authority,
unsafe for use upon the [New Jersey] Turnpike;

8. (No change.)

9. Passenger vehicles [or] and passenger vehicle-drawn trailers
carrying any load on the top or sides with lateral or horizontal
projection in excess of 12 inches from body of vehicle or vertical
projection in excess of 24 inches from body of vehicle[.];

10. Vehicles with metal tire or solid tire worn to metal and
vehicles with caterpillar [threads] treads;

11. (No change.)

12. Vehicles or combinations of vehicles, including any load there-
on, exceeding the following extreme overall dimensions! or weights:

i-iv. (No change.)

v. Nothwithstanding the above limitations, a combination of vehi-
cles designed, built and used to transport other motor vehicles may
carry a load which [exceeds] does not exceed 65 feet overall length,
including load overhang. The overhang shall be limited to seven feet
and may not exceed three feet at the front and four feet at the
rear and that the overhang shall be above the height of the average
passenger car.

INo private utility, house-type semitrailer or trailer with a max-
imum length for a single vehicle of more than 35 feet, a maximum
length for a semitrailer and its towing vehicle of more than 45 feet
and a maximum length for a trailer and its towing vehicle of more
than 50 feet shall be operated on the New Jersey Turnpike.

13. [Special permits] Except for the Interstate 95 Extension, any
vehicle operated pursuant to a special permit issued under Title [19]
39, [shall not be valid on the Turnpike] unless said permit or its
equivalent is issued by the Authority;

14. Passenger vehicles or passenger vehicle-drawn trailers being
towed by other vehicles[;], unless both vehicles and the connecting
and control devices between them meet the following require-
ments[;]:

i. Not more than one vehicle [to be] is being towed[. Must
be];

ii. A hitch bar [plus] is used in combination with chain strong
enough to hold if the bar became disconnected from either vehicle;
and

iii. Brakes, brake lights and directional signals on both vehicles
[must be] are controlled by the driver of towing vehicle and
synchronized. [Trailers] A trailer with a gross weight of 3,000 pounds
or less may [have no] be operated without brakes if it is towed by
a vehicle whose gross weight is at least 24 times the gross weight
of the trailerf.];

15. Vehicles with loads extending more than four feet:

i. Beyond the rear of the vehicle body or other supporting
member; or

ii. Beyond the rear of vehicle-drawn trailer;

16. (No change.)

17. Vehicles so loaded or operated that the contents or any part
thereof may be scattered on the [turnpike] Turnpike roadway;
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18. Vehicles [which] that are not capable of maintaining a speed
of at least 35 miles per hour on a level grade;

19. Vehicles not otherwise specified in this section [in such con-
dition as to] that create a probable hazard to other vehicles or to
persons;

20. [House] During winds or during the prevalence of other
adverse weather conditions, house trailers, horse trailers, boat trail-
ers, utility trailers, motorcycles and all passenger vehicle-drawn trail-
ers [during winds or during the prevalence of other adverse weather
conditions];

21. Vehicles in tow:

i. With an axle or combination of axles[,] raised off the ground
and supported by cable, chains, rope, dollies or other devices;

ii. Without axles raised [and], if interconnected with rope, chains,
cable or pipe[. Tow] or tow bars without chains; or

iii. By a fifth wheel crane or hoist mounted on a truck-tractor.

22. Vehicles owned or operated by [members] a member or
employee of a diplomatic mission [who are included in the most
current Diplomatic List published by the Department of State of
the United States of America; or vehicles operated by employees
of said diplomatic mission who are included in the most current list
of Employees of Diplomatic Missions published by the Department
of State of the United States of America; in those instances where
members or employees], where said member or employee of the
diplomatic mission [have reccived a] has been sent prior written
notice from the [authority] Authority that said [members and/or
employees of the diplomatic mission had] member or employee
violated any provision of N.J.A.C. 19:9[-1.2] and who, subsequent
to said notice, [had] again violated {the aforementioned] a provision
of N.J.A.C. 19:9]-1.2]. Upon occurrence of the second violation, said
vehicle or vehicles shall be escorted off the [turnpike] Turnpike at
the nearest point of exit or interchange;

23. (No change.)

24. Three-vehicle [combination] combinations, commonly known
as “Double Saddlemount,” wherein a tractor is hauling two ad-
ditional tractors[.]; and

25. [Autobuses] Omnibuses exceeding [61] 40 feet [and zero in-
ches] in length, excluding bumpers, and articulated omnibuses ex-
ceeding 61 feet in length, excluding bumpers. [Notwithstanding any
other provision contained herein, an autobus, for the purpose of this
regulation, is defined as an articulated motor vehicle used for the
transportation of passengers for hire, not including school buses,
which has a length in excess of 40 feet, but less than 61 feet and
one inch, excluding bumpers.]

(b) [Employees of the New Jersey Turnpike] In addition to the
State Police, toll collection employees of the Authority [in charge
of toll booths] are authorized to enforce the provisions of this
section, and all persons shall comply with the orders of such
employees given to prevent the use of the [turnpike for] Turnpike
by any of the aforesaid {forbidden purposes] prohibited vehicles.

19:9-1.10 Waste and rubbish

(a) Littering of the [New Jersey] Turnpike with bottles, cans,
papers, garbage or rubbish including tobacco and tobacco products
or other materials of any kind or description is prohibited.

(b) The throwing or discarding of any such material from
{turnpike] Turnpike structures is also prohibited.

19:9-1.11 Loose cargo; discharges

(a) [Commercial vehicles] Vehicles carrying material likely to spill
that is not otherwise boxed, crated, bagged or packaged [and inclined
to spill, must have the load completely covered by] must be firmly
secured on all sides with a tarpaulin completely covering the
material, [firmly secured on all sides] and capable of preventing the
escape of said material.

(b) No material, whether solid, liquid or gaseous, shall be dis-
charged on Turnpike property, whether intentionally or unintention-
ally. This prohibition shall apply to any material being carried as
cargo, whether or not for hire, and to any material that is a part
of the vehicle or necessary for the operation of the vehicle or any
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apparatus affixed thereon, but shall not apply to ordinary vehicular
emissions anticipated by the original design of the vehicle or the
apparatus affixed thereto.

19:9-1.12 Damaging of [turnpike] Turnpike property

(a) No person shall cut, mutilate or remove any trees, shrubs or
plants located on the [New Jersey] Turnpike.

(b) No person shall deface, damage, mutilate or remove any [sign]
official traffic control device, delineator, structure, fence or other
property or equipment of the [New Jersey Turnpike] Authority or
its concessionaires.

(c) No person shall install or attempt to install, construct or place
upon any portion of the [New Jersey] Turnpike, any item, sign,
structure or equipment for any purpose whatsoever, without prior
written approval of the [authority] Authority.

(d) No material shall be discharged on Turnpike property,
whether intentionally or unintentionally, that may cause damage to
the Turnpike, the gemeral public, the Authority, its agents and
employees, or any real or personal property owned, leased or under
the supervision of the Authority. For purposes of this subsection
only, “damage” includes any effect which may be injurious to health,
safety or welfare, or which may cause financial loss or delay the
movement of traffic.

(e) The operator, owner or lessee of any vehicle from which a
discharge in violation of any provision of this section or NJ.A.C.
19:9-1.10, 1.11(b) or 1.15 occurs, regardless of the cause of the
discharge, shall cooperate fully with the Authority, its employees,
agents, and third parties authorized to respond to an emergency,
discharge or blockage of traffic by the Authority, the State Police
and the Department of Environmental Protection and Energy and
shall take any action deemed necessary by them to restore normal
traffic conditions and to remove spilled or otherwise discharged
material from the Turnpike immediately. The vehicle operated,
owned or leased by any person failing to cooperate or take such
action as deemed necessary by the official in charge of the scene
where the discharge occurred is subject to impoundment by the
Authority, the State Police, or the New Jersey Department of Trans-
portation and their agents and employees until such time as all
penalties, towing and storage fees and costs have been satisfied.

(D In addition to any penalties prescribed by this chapter or by
the laws and regulations of other government entities including, but
not limited to, Titles 2C, 13, 27, 39 and 58 of the New Jersey Statutes
and Federal law or regulation, any person violating any provision
of this section or N.J.A.C. 19:9-1.10, 1.11(b) or 1.15, shall be liable
to the Authority for any and all costs arising out of said violation,
including the costs of:

1. Collecting, testing and disposing of the material and restoring
the Turnpike to its condition immediately prior to the violation;

2. Replacing or repairing, in the Authority’s sole discretion, any
property damaged by reason of said violation;

3. Toll and concession revenue lost because of the closing of the
Turnpike, any part thereof, or any interchange by reason of said
violation;

4. Medical care, supervision or other costs relating to personal
injury suffered by the general public, the Authority, its agents or
employees; and

5. Any other costs arising out of said violation and incurred by
the Authority or third parties.

(g) The Authority may recover the costs under (f) above by way
of complaint filed in Superior Court, Law Division or United States
District Court, by an administrative consent order executed by an
authorized representative of the Department of Environmental
Protection and Energy, or by any other lawful means.

19:9-1.13 Hitch-hiking, loitering, soliciting, and distributing
prohibited

The soliciting of rides commonly known as “hitch-hiking” at or
near [the] toll booths, service areas, and [on] all other portions of
the [New Jersey] Turnpike is prohibited. Loitering, soliciting funds
or services, selling [of] goods, distributing pamphlets and literature
in or about the toll booths, service areas and all other portions of
the [New Jersey] Turnpike is prohibited.
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19:9-1.14 Repairs and towing

(a) Subject to the provisions of N.J.A.C. 19:9-1.6, a vehicle [which]
that becomes disabled while using the [New Jersey] Turnpike may
be repaired by the occupants thereof [providing], provided that the
occupants can complete repairs within a two-hour period from the
time of disablement and the occupants do not leave the vehicle
unattended. A vehicle disabled and abandoned by its occupants will
be removed immediately by an authorized service of the [New Jersey
Turnpike] Authority at the expense of the owner.

(b) If other mechanical services or towing is required, such
services or towing must be performed by a service agency authorized
by the [New Jersey Turnpike] Authority to furnish such service on
the [turnpike] Turnpike.

(c) If towed, such disabled vehicles must be removed at the
nearest exit [way] in the original direction of travel.

(d) A truck or bus company may obtain a private mechanical and
towing service permit provided they conform to the rules and regula-
tions governing said permits. [(Applications and rules and regula-
tions may be obtained from the Office of the Director of Opera-
tions.)]

(e) A truck or bus company may obtain a permit to perform their
own tire service or designate a prearranged tire service[. Said); said
permits are obtainable from the Office of the Director of Operations.
Truck or bus companies not holding a private tire service permit
[will] may either receive tire service from a service agency authorized
by the [New Jersey Turnpike] Authority [to furnish such] or be
removed by a towing service [on] authorized by the [turnpike]
Authority.

19:9-1.15 Transportation of hazardous materials

(a) The transportation or shipment [upon] on the [New Jersey]
Turnpike of any hazardous materials, as defined in [part] Part 172
of the [Regulations] regulations of the United States Department
of Transportation (49 CFR 172), shall be subject to the requirements
of parts 171 to 178 inclusive of such [Regulations] regulations (49
CFR 171 to 178) governing the preparation of the materials for
transportation, construction of containers, packing, weighing, mark-
ing, labeling, billing and certification of such materials.

(b) The transportation or shipment [upon] on the [New Jersey]
Turnpike of radioactive materials or devices, and transportation of
Class A, B and C explosives, as defined in [part] Part 173 of the
[Regulations] regulations of the United States Department of Trans-
portation (49 CFR 173), shall be subject to the prior written approval
of the [New Jersey Turnpike] Authority. All applications for such
approval shall be made in writing[,] addressed to the Director of
Operations and shall provide, to the satisfaction of the Authority,
that the shipment shall comply in all respects with the provisions
of parts 171 to 178 and 397 inclusive of the Regulations (49 CFR
171-178, 397).

(c) The Authority reserves the right to withhold the approval
required in (b) above, and to prohibit entry to the [turnpike] Turn-
pike of any carrier of any hazardous materials, despite compliance
with the aforementioned [Regulations] regulations of the United
States Department of Transportation or any other pertinent regula-
tions or law, if in [its] the Authority’s opinion, the transportation
or shipment will be likely to endanger life or property.

(d) (No change.)

(e) Any operator, owner or lessee of a vehicle on the Turnpike
which contains any hazardous material shall be subject to all
provisions and penaities hereunder, in addition to any provisions
of the United States Code, the New Jersey Statutes and the New
Jersey Administrative Code.

() In the event of a discharge of hazardous materials on the
Turnpike, all remedial efforts shall be conducted in compliance with
these rules and under the supervision of the Authority, the State
Police, and/or the Department of Environmental Protection and
Energy.

1. Where practicable, not contrary to the rules of the Department
of Environmental Protection and Energy, and not contrary to the
safety of the operator, the general public, or the Turnpike, the
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operator, owner or lessee of the vehicle may be afforded the op-
portunity to contain and remove discharged material using person-
nel, materials and equipment provided:

i. Aboard the vehicle from which the discharge occurred;

ii. By another vehicle owned or leased by the operator, owner or
lessee of the vehicle from which the discharge occurred;

ili. By a specialized response team operated by the manufacturer
or distributor of the hazardous material that has been discharged
(hereafter, “manufacturers’ response team”); or

iv. By third parties contracted to contain, clean up, and/or dispose
of the discharge (hereafter, “emergency response contractors”) by
the operator, owner or lessee of the vehicle specifically for the
purpose of remediating hazardous materials discharges from the
operator’s vehicle,

2. No emergency response services may be provided pursuant to
(H1ii through iv above unless all the entities undertaking such
services have provided to the Authority proof of adequate insurance
and such other information as may be required by the Director of
Operations.

3. The Authority shall make available to any operator, owner or
lessee so requesting a list of emergency response contractors that
have met the requirements of (f)2 above to perform emergency
response services on the Turnpike. The operator, owner or lessee
shall arrange and pay for emergency response services to be
performed by such contractors. Approval of such contractors
pursuant to (f)2 above is not to be considered a warranty or
assurance by the Authority of such contractors’ ability to perform
emergency response services.

4. Whenever the operator, owner or lessee refuses to arrange for
an emergency response contractor, or whenever exigent circum-
stances or the risk posed by the discharge to Turnpike patrons, the
general public, or the Authority’s agents or employees is too great
to await the arrival of the emergency response contractor(s) ar-
ranged by the operator, owner or lessee in the opinion of the Director
of Operations or the Director’s designee, the Director or the Direc-
tor’s designee may arrange for emergency response services and
long-term remedial efforts to be provided by a third party of the
Authority’s choice. Emergency response and long term remedial
services may be performed by or through the Department of En-
vironmental Protection and Energy or its agents, including any
county environmental health department, or by private organiza-
tions engaged by the Authority. The cost of services pursuant to
this paragraph shall be based on the most recent agreement between
the Authority and the third party, or if there is no such agreement,
shall be based on the schedule of rates normally charged to com-
mercial concerns for emergency response or long-term remedial
services, and shall be borne by the operator, owner or lessee of the
vehicle.

i. If, at the time the emergency response contractor arrives at
the scene of the discharge, the operator, owner or lessee of the
vehicle refuses to agree to pay or complete any documents necessary
to engage the contractor for such services, the Authority may im-
pound the vehicle and any cargo or contents thereof until such time
as the costs of remedial services are satisfied. If such costs are not
satisfied within 14 days, the Authority shall have the right to sell
the vehicle, its cargo and contents at public auction and/or to recover
any unsatisfied costs by filing a civil action in the Superior Court
of New Jersey or in any District Court of the United States having
jurisdiction over such action.

ii. If the emergency response contractor refuses to contract with
the operator, owner or lessee of the vehicle because of a bona fide
concern about the operator’s, owner's or lessee’s ability or will-
ingness to pay for such services, the Director or the Director’s
designee may authorize such services to be performed at the
Authority’s expense, and the Authority may thereafter recover the
costs thereof from the operator, owner or lessee by filing a civil
action in Superior Court of New Jersey or in any District Court
of the United States having jurisdiction over such action. The
emergency response contractor’s concern shall be deemed bona fide
if the operator’s, owner’s or lessee’s credit record indicates a history
of refusal or failure to pay commercial debts.

(CITE 25 NJ.R. 2846)
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19:9-1.16 Intoxicating beverages

No person shall consume or imbibe any intoxicating beverage from
a bottle or container|,] containing liquor, beer, wine or other al-
coholic beverage[,] while operating a vehicle on the [New Jersey]
Turnpike.

19:9-1.17 Operation][s] of vehicles on [turnpike] Turnpike
projects|:]; care required

No vehicle shall be operated carelessly, without due caution or
prudence, or in a manner so as to endanger {persons] any person
or property, or while the operator is under the influence of intoxicat-

ing liquors or any narcotic or habit-forming drug.

19:9-1.18 Noise limits

(a) No vehicle shall be operated [or permitted to operate on the
New Jersey Turnpike at any time or under any condition of highway
grade, load, acceleration or deceleration in such manner as to
generate a sound level in excess of the maximum sound levels
specified in table 1 for the category of vehicle and posted speed
when measured at a distance of 50 feet from the center of the lane
of travel, and at other distances in accordance with the table of
distance adjustment factors specified in table 2. Measurements shall
be made in accordance with the procedures and the measuring
device specifications adopted by the authority. Sound level limits are
based on the use of A-weighting and fast meter response.] on the
Turnpike in violation of 49 C.F.R. 325 or any other noise standards
promulgated by the United States or the State of New Jersey and
applicable to that class of vehicle.

[Table 1. Maximum sound levels

Posted speed limit
or posted advisory speed

Type of vehicle 35 mph or over 35
less mph
Any vehicle having six
or more tires, or any
vehicle having a G.V.W.R.
or G.CW.R. in excess of
10,000 1bs.
After January 1, 1975 86 dB(A) 90 dB(A)
45 mph over
or less 45 mph
After January 1, 1978 80 dB(A) 84 dB(A)
After January 1, 1990 75 dB(A) 78 dB(A)
Any vehicle with 35 mph over
four tires or a G.V.W.R. or less 35 mph
of less than 10,000 Ibs.
After January 1, 1978 70 dB(A) 79 dB(A)
Any motorcycle
After January 1, 1978 78 dB(A) 82 dB(A)
After January 1, 1990 75 dB(A) 78 dB(A)

Table 2. Distance adjustment factors

Distance more than— Adjustment to Limit, dB(A)
35 ft. but not more than 39 ft. +3

39 ft. but not more than 43 ft. +2
43 ft. but not more than 48 ft. +1
48 ft. but not more than 58 ft. 0
58 ft. but not more than 70 ft. -1
70 ft. but not more than 83 ft. =2

Note: This section applies to the total noise from a vehicle or
combination of vehicles and shall not be construed as limiting or
precluding the enforcement of any other provisions of these regula-
tions.

(b) No vehicle powered by an engine with an engine speed gov-
ernor shall be operated or permitted to be operated on the New
Jersey Turnpike if such vehicle generates a sound level in excess
of the maximum sound level specified in this section when that
engine is accelerated with wide-open throttle, from idle to governed
speed with the vehicle stationary, transmission in neutral and clutch
engaged.
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Distance from longitudinal
center line of vehicle: 50 feet

Maximum sound level: 88 db(A)

When measurements are made at a distance other than 50 feet,
the maximum sound level shall be adjusted by the distance correction
factor specified in table 2 of this section. Measurements shall be
made in accordance with the procedures and measuring device
specifications adopted by the authority. Sound level limits are based
on the use of A-weighting and fast meter response.}

[(c)1(b) No vehicle shall be operated on the [New Jersey] Turn-
pike whose exhaust system is:

1.-3. (No change.)

[(d) No vehicle shall be operated on the New Jersey Turnpike
with tires having a tread pattern that, as originally manufactured
or newly retreaded, is composed primarily of cavities in the tread
surface (excluding sipes) that are not vented by grooves to the tire
shoulder or circumferencially to each other around the tire. This
requirement shall not apply to any vehicle if such vehicle can be
shown to comply with the noise emission limits of (a) above.]

19:9-1.19 Tolls; payment required

No vehicle shall be operated on the [New Jersey] Turnpike except
upon the payment of such tolls as are required by the [New Jersey
Turnpike] Authority.

19:9-1.20 Records

(a) [Every person driving any] Any operator of a commercial
motor vehicle, omnibus, motor bus, or tractor in interstate commerce
upon the [New Jersey] Turnpike shall keep records showing the day
and hour when, and the place where, [he] the operator went on
and was released from duty, whether in or outside of this State],
and in case such driver]. In the event the operator went on duty
at a place outside of this State, [he] the operator shall, immediately
upon entering the [New Jersey] Turnpike, certify upon such records
that they are correct.

(b) Records showing the day and hour when, and the place where
the [driver] operator went on duty and was released from duty are
not needed, provided:

1. The {driver] operator does not operate beyond the 100-mile
radius of the work reporting location more than one time in any
seven consecutive day period;

2. The [driver] operator, except a driver salesperson, returns to
the work reporting location within 12 hours;

3. At least eight consecutive hours off-duty separate each 12 hours
on duty; and

4. The motor carrier which employs the [driver] operator main-
tains accurate and true records showing:

i. The total number of hours the [driver] operator is on duty each
day;

ii. The time the [driver] operator reports for duty each day;

iii. The time the [driver] operator is released from duty each day;
and

iv. The total on-duty time for the preceding seven days for
[drivers] operators used for the first time or intermittently.

19:9-1.21 Other regulations

In addition to these traffic rules, users of the Turnpike are subject
to all applicable statutory provisions, including, but not limited to,
penalties for nonpayment of tolls (N.J.S.A. 27:23-25), penalties for
violation of any of the Authority’s regulations (N.J.S.A, 27:23-32),
United States Department of Transportation regulations, and, ex-
cept as otherwise provided hereinabove, the Motor Vehicle and
Traffic Acts of New Jersey relating to lights, brakes, weights, reg-
istration and other matters (N.J.S.A, 39:3-1 et seq. and 39:4-1 et
seq.). Commercial vehicles in interstate commerce using the Turn-
pike remain subject to Interstate Commerce Commission regula-
tions.

[Note: In addition to these traffic regulations, users of the New
Jersey Turnpike are subject to applicable statutory provisions, includ-
ing among other things penalties for nonpayment of tolls (N.J.S.A.
27:23-25), penalties for violations of the regulations (N.J.S.A.
27:23-32) and, except as otherwise provided hereinabove, the Motor
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Vehicle and Traffic Acts of New Jersey relating to lights, brakes,
weights, registration and other matters (N.J.S.A. 39:3-1 et seq.,
39:4-1et seq.); also Interstate Commerce Commission regulations as
to commercial vehicles in interstate commerce.]

19:9-2.2 Purchases for amounts requiring public advertising

(a)-(b) (No change.)

(c) Rules concerning receipt, opening, and award of bids:

1.-4. (No change.)

5. Correction or withdrawal of inadvertently erroneous bids after
opening, or cancellation of awards or contracts based on such mis-
takes, may be permitted in the sole discretion and determination
of the Authority. After bid opening, no changes in bid prices or
other provisions of bids prejudicial to the interest of the Authority
or fair competition shall be permitted and a decision to permit the
correction or withdrawal of bids, or to cancel awards or contracts,
based on bid mistakes, shall be supported by a written determination
made by the [director of Purchasing] Director of Administrative
Services and Technology or the Chief Engineer.

6. (No change.)

7. When it is determined impractical to initially prepare a
purchase description to support an award based on price, an Invita-
tion for Bids or Advertisement for Proposals may be issued request-
ing the submission of unpriced proposals to be followed by an
Invitation for Bids or Advertisement for Proposals limited to those
bidders whose unpriced proposals have been determined as qualified
for the project by the Director of [Purchasing] Administrative
Services and Technology or the Chief Engineer.

8. Bid or proposal guarantees or bid or proposal bonds may be
required [as part of any bid in the discretion of] in such form and
amount as deemed necessary by the Director of [Purchasing] Admin-
istrative Services and Technology or Chief Engineer to insure
faithful performance of the contract or for the payment of persons
performing work on the project. In that event, the requirement of
a bid or proposal guarantee or bond, and the form and amount
thereof shall be set forth or specified in the bid specifications.

9. Performance bonds [or], contract bonds or consents of surety
may be required in [the discretion of] such form and amount as
deemed necessary by the Director of [Purchasing] Administrative
Services and Technology or Chief Engineer to insure faithful
performance of the contract or for the payment of persons perform-
ing work on the project. In that event, the requirement of a
performance or contract bond or consent of surety, and the form
and amount thereof shall be set forth or specified in the bid specifica-
tions. The bond shall be submitted by the successful bidder upon
notification.

(d) Rules concerning dispensing with public bid procedure:

1. A contract may be awarded for a supply, service, or product
without competitive sealed proposals when the Authority upon writ-
ten recommendation of the Director of [Purchasing] Administrative
Services and Technology or the Chief Engineer determines and acts
by appropriate resolution that there is only one source for the
required supply, service or product.

2, When the Authority deems that there exists threat to the
health, welfare or safety of the public or of property under emergen-
¢y conditions, or the exigency of the situation does not allow suffi-
cient time to advertise and award bids by public bidding, the
Authority may, by appropriate resolution, acting on the written
recommendation of Director of [Purchasing] Administrative Services
and Technology or Chief Engineer, waive the requirement of public
bidding pravided that such emergency requirements shall be made
with such competition as is practicable under the circumstances.

19:9-2.3 Purchases under amount requiring public advertising
(a) In the case of purchases of personal property or services,
where the aggregate cost or amount involved is less than the
minimum amount for which public advertising for bids is required,
competitive bidding is not required. As determined in the discretion
of the Director of [Purchasing] Administrative Services and Technol-
ogy or Chief Engineer, price quotations may be solicited from ven-
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dors to the extent determined appropriate by the Director of
[Purchasing] Administrative Services and Technology or Chief
Engineer.

(b) Awards of bids may be to other than the lowest bidder for
valid reasons, if specifically recommended by the Director of
[Purchasing] Administrative Services and Technology or Chief
Engineer.

19:9-2.4 Termination of contract

A contract awarded to the successful bidder may be terminated
by the Authority at any time for inadequate or improper
performance, or for breach of any terms, conditions, or obligations
of the contract, as determined by the Authority, or if the vendor
shall make an assignment for the benefit of creditors, or file a
voluntary petition in bankruptcy, or if an involuntary petition in
bankruptcy is filed against the vendor and the act of bankruptcy
therein alleged is not denied by the vendor and the act of bankruptcy
therein alleged is not denied by the vendor. Upon termination, the
Authority shall be liable only for payment of goods or services
properly performed in accordance with the contract. The Authority
shall have the right to purchase non-delivered goods to replace
defective goods and services on the open market and hold the vendor
liable for the difference between the price set forth in the contract
for such goods or services and the prices paid on the open market.
Further, the Authority reserves the right to terminate any contract
entered into provided written notice has been given to the contractor
at least [(15)] 15 days prior to such proposed termination date. In
addition, the Authority shall have the right, without the necessity
of court proceedings, to recover all equipment, material or supplies
that are the property of the Authority and have been entrusted with
the vendor to be used in the performance of said contract. Nothing
in this section is intended to limit the Authority’s right to legally
pursue all costs which exceed the amount due and [owning] owing
the vendor under said contract. The list of remedies in this section
is not exclusive.

19:9-2.5 Purchases under or in combination with State or other
agency contracts

(a) When it is determined to be proper and in the best interest
of the Authority, the Authority may purchase equipment, goods,
materials and supplies directly, without advertising, from vendors
who hold contracts with the State of New Jersey or other State or
multi-state authorities or agencies.

(b) When it is determined to be proper and in the best interests
of the Authority, the Authority may contract with and purchase by
public bid procedure, services, equipment, goods, materials and
supplies, in combination with the requirements of the State of New
Jersey or other State or multi-state authorities or agencies.

(c) In either event, the Director of [Purchasing of] Administrative
Services and Technology or Chief Engineer will submit a written
recommendation to the Authority which shall set forth the details
of the proposed acquisition and shall state the reasons for proceeding
under or in combination with such State or other State authority
contract or requirements.

19:9-2.6 Sale of surplus personal property

(a) Sales of surplus personal property, where the anticipated
aggregate proceeds are estimated by the Director of [Purchasing)
Administrative Services and Technology or exceed the minimum
amount requiring public advertising of purchases, shall be made after
public advertisement and competitive bids. The advertising and bid
procedures shall be basically as set forth in N.J.A.C. 19:9-2.2(a), (b)
and (c). The Authority may by resolution waive the requirement of
public advertising on a particular sale.

(b) In the case of sales of surplus personal property, where the
anticipated aggregate proceeds are estimated by the Director of
[Purchasing] Administrative Services and Technelogy to be less than
the minimum amount requiring public advertising or purchases,
competitive bidding is not required. As determined in the discretion
of the Director of [Purchasing] Administrative Services and Technol-
ogy, price quotations may be solicited from vendors to the extent
determined appropriate by the Director of [Purchasing] Adminis-
trative Services and Technology.

(CITE 25 N.J.R. 2848)
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(c) (No change.)

(d) In the event no bids, or inadequate or low bids, in the
determination of the Director of [Purchasing] Administrative
Services and Technology, are received, the Director of [Purchasing]
Administrative Services and Technology may in his discretion reject
all bids, reoffer for sale, negotiate, trade-in or scrap the sale items.

(e) Upon determination by the Director of [Purchasing] Adminis-
trative Services and Technology, surplus personal property or equip-
ment may be sold in conjunction with or as part of an auction or
sale proceeding conducted by the State of New Jersey or other State
authorities.

19:9-2.7 Procedure for prequalification[s] and award of
construction contracts

(a) All prospective bidders for construction in excess or $50,000
shall be prequalified annually into classifications by the Chief
Engincer. Prospective bidders will be classified according to the type
of work and the amount of work on which they are entitled to bid
as set out in the schedule of classifications set forth at [Exhibit]
Appendix A to this chapter, incorporated herein by reference [(See
end of Chapter 9)]. Proposals submitted by prequalified bidders who
have received classification ratings as set forth in [Exhibit] Appendix
A within 10 percent of the total price of the proposal will be
considered for award by the Authority [when the total price of the
proposal exceeds the maximum limit of the rating by 10 percent or
less]. The Chief Engineer may, from time to time, add additional
specialized work categories to [Item 24 “Special Classification.”] the
schedule of classifications.

(b) In order to prequalify in classification, prospective bidders
shall submit annually or at least 21 calendar days prior to bid opening
of a specific contract, [the] proof of the following:

1. As to type of work, recent satisfactory experience as a contrac-
tor on a contract involving substantially the same or similar work
to the classification being sought|.];

2. As to amount of work, recent satisfactory experience as a
contractor on a single contract having a value of at least 60 percent
of the maximum limit of the classification rating being sought;
or[,] several contracts performed at or about the same time having
a cumulative value of at least 60 percent of the said maximum
limit[.J;

3. Satisfactory financial condition of the prospective bidder[.};

4. Adequate facilities, including plant, equipment and experience
of key personnel and officers of the [company] prospective bidder;

5. [Affidavit that] That the bidder is not now, nor has been
involved, directly or indirectly, in any proceeding, conduct or activity
relating to, or reflecting upon, the moral integrity of the bidder].]
by means of sworn affidavit; and

6. A Contractor’s Qualifying Statement[: The statement shail
show] showing the prospective bidder’s status at the end of the
month prior to the date of the statement. [Prequalified] When
submitting a proposal, prequalified bidders [shall] may not submit
another Qualifying Statement [when submitting proposal,] but will
instead submit a prequalification recapitulation [when submitting
proposals] in such form as may be prescribed by the Authority.

(¢) The Chief Engineer shall review the statement and other
information submitted by the prospective [bidders] bidder and shall
notify [them of his] the prospective bidder of the decision as to their
classification by certified mail. The classification will be valid for a
period of one year from the date of the Chief Engineer’s decision,
and the prospective bidder will be allowed to bid on all [Turnpike]
Authority contracts within its classification limits for this one year
period without the need of additional prequalification, subject to
subsections (d) and (g) below. At the end of this one year period,
the prequalification of the bidder will expire, and to be renewed,
the prospective bidder must meet the requirement of [subsection)
(b) above.

(d) The Chief Engineer shall reserve the right to require a
prospective bidder to submit such additional evidence of [his]
qualifications as [he may deem] deemed necessary, and shall consider
any evidence available [to him] of the financial, technical, and other
qualifications and ability of [a] the bidder. The Chief Engineer may
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change or revoke at any time the classifications of any bidder upon
any evidence that said bidder does not meet the financial, technical,
moral or other qualfications of the classification.

(e)-(f) (No change.)

(g) A bidder may be disqualified from future bidding on any
[Turnpike] Authority project if such bidder claims, whether suc-
cessfully or not, its right to withdraw its bid because of a unilateral
mistake. Such qualification may be effective for a period of up to
six months from the date of opening the bid sought to be withdrawn.
Only in cases where the withdrawing bidder did not act in a com-
mercially reasonable manner would the Authority choose to dis-
qualify the bidder, unless the bidder previously sought to withdraw
a bid within the 12 months preceding the date of opening of the
bid sought to be withdrawn, in which event the bidder may be
disqualified regardless of whether the second mistake was com-
mercially reasonable.

(h) (No change.)

19:9-2.8 Procedure to resolve protested solicitations and awards

(a) Any actual or prospective bidder, offeror or contractor who
is aggrieved in connection with the solicititation or award of a
contract or its prequalification status or classification may protest
to the Authority. The protest shall be submitted in writing within
five business days after such aggrieved person knows or should have
known of the facts giving rise thereto. Failure to file a timely protest
shall bar any further action. The written protest shall set forth in
detail the facts upon which the protestant bases its protest.

(b)-(d) (No change.)

(e) In the event of a timely protest under [subsection] (a) above,
the Authority shall not proceed further with the solicitation, or with
the award of the contract until the decision is rendered under
subsection (c) above, or until the Executive Director after consul-
tation with the Director of [Purchasing] Administrative Services and
Technology or Chief Engineer makes a written determination that
the continued solicitation or award of the contract without delay is
necessary to protect the interests of the Authority or the public.

19:9-29 Licenses to cross

(a) A license to cross is a formal agreement with the [New Jersey
Turnpike] Authority granting permission to cross and/or access any
Turnpike property of any nature or description. This normally per-
tains to public and private utilities which must cross the [New Jersey]
Turnpike roadway in order to provide service to the public. In
addition, licenses to cross are utilized by adjacent property owners
to the [New Jersey] Turnpike roadway that must utilize the [New
Jersey] Turnpike property for drainage and access purposes. Before
seeking a license to cross, applicants are strongly advised to first
consult with the Authority’s Director of Law to ascertain what
information will be required as part of the application and to meet
with representatives of appropriate departments of the Authority.
Said consultation may be arranged in the discretion of the Director
of Law upon the applicant’s request.

(b) In order to apply for a license to cross, an original and 11
copies of a letter containing the location of the Turnpike property
affected, the purpose of the crossing and such other information
as may be required by the Authority, along with 12 copies of the
engineering plans in such form as may be required by the Authority
shall be submitted to:

[Herbert 1. Olarsch,] Director of Law
New Jersey Turnpike Authority

P.O. Box 1121

New Brunswick, New Jersey 08903

(¢) A license to cross shall be evaluated based on the following:

1. Adherence to the New Jersey Turnpike Authority Standard
Specifications, as amended and supplemented;

2.-6. (No change.)

7. The effect of the proposed crossing on the financial, economic
or engineering aspects of the activities of the [New Jersey Turnpike]
Authority, the public or neighboring property, owners.

(d) Competing applications will be assessed based upon (a)
through (c) above. The award will be based on the application which
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most closely serves the needs of the [New Jersey Turnpike] Authority
and the public.
(e) (No change.)

19:9-2.10 Procedure to resolve protested applications for, and
awards of, licenses to cross

(a) Any actual or prospective applicant for a license to cross on
any [Turnpike] Authority property or facility[,] who is aggrieved in
connection with the application for and/or award of such a license,
may protest to the [Turnpike] Authority. The protest shall be sub-
mitted in writing to the Director of Law within [10] five business
days after such aggrieved party knows or should have known of the
facts giving rise to the grievance. Failure to file a timely protest shall
bar any further action. The written protest shall set forth in detail
the facts upon which the [protestant] aggrieved applicant bases its
protest and shall define, as clearly as the available information
permits, those issues or facts in [contest] dispute.

(b) (No change.)

(c) If the protest is not resolved by mutual agreement, the Ex-
ecutive Directors shall promptly issue [his or her] a decision in
writing. The Executive Director’s decision shall state the determina-
tion made and the reasons for the action taken. The Executive
Director’s decision shall be mailed or furnished promptly to the
[protestant] aggrieved applicant and any other interested party. The
members of the Authority shall review the decision of the Executive
Director and shall adopt, review or modify the decision of the
Executive Director [no later than] within 45 days of [such] said
decision [of the Executive Director].

(d) (No change.)

(e) In the event of a timely protest under (a) above, the Authority
shall not proceed further with the application for, or with the award
of, [a] the license to cross in issue until the decision is rendered
pursuant to (c) above.

19:9-3.1 Towing rates

(a) [The towing rates are as follows] Towing rates charged by
Authority-authorized companies shall conform to the following rates
or such rates as may be approved and amended by the Com-
missioners from time to time, in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the rules on agency
rulemaking, N.JA.C. 1:30.

1. Class 1 vehicles (24 hours):

i. Service charge, [$25.00] $40.00 or $50.00 for flatbed; plus

ii. {$1.50] $2.00 per mile on [turnpike] Turnpike to a maximum
of [$40.00] $60.00 or $70.00 for flatbed plus;

ili. Additional charge of $5.00 for the use of dolly wheels;

iv. An additional charge of $15.00 for disconnecting a drive shaft;

v. An additional charge of $30.00 for removing a chrome bumper;
and

vi. An additional charge of $20.00 for removing an axle.

2. Class 2-6 vehicles:

i. Service charge, [$45.00] $70.00 for straight truck, car with
trailer, or trailer without car of $100.00 for tractor trailer or bus;

il. [$2.50] $3.00 per mile on [turnpike (maximum of 10 miles)]
Turnpike to a maximum of {$70.00] $100.00 for straight truck, car
with trailer, or trailer without car or $5.00 per mile for tractor trailer
or bus to a maximum of $150.00; plus

iii. An additional charge of [$10.00] $15.00 for connecting air lines
[or removing axles]; [and]

iv. An additional charge of $15.00 for disconnecting drive shaft
on cars and small trucks or $30.00 on large trucks for removing
chrome bumper.);

v. An additional charge of $30.00 for removing a chrome bumper;

vi. Additional charge of $20.00 for removing an axle; and

vii. Additional charge of $45.00 for removing an air scoop.

3. Winching and wrecking (all classes of vehicles):

1. [$30.00] $50.00 per hour for a light wrecker;

ii. [60.00] $100.00 per hour for a heavy wrecker; [and]

iii. [$150.00] $350.00 per hour, two hour minimum for construc-
tion-type cranes in excess of [50,000] 40,000 pounds|.] and

iv. $225.00 per hour, two hour minimum for specialized equip-
ment, including heavy duty underreach, Landoll Hydraulic Trailer,
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49 to 45 ton Challenger, Oshkosh, Sterling-type wrecker crane, box
trailer with tractor and driver or wrecker with wheel lift.

19:9-3.2 Road service rates

(a) Road service rates for Class 1 vehicles charged by Authority-
authorized service companies shall conform with the following rates
or such rates as may be approved and amended by the Com-
missioners from time to time, in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq. and the rules on agency
rulemaking, N.J.A.C. 1:30.

1. Road service charge: $30.00;

2. Gasoline/diesel: Cost of product plus road service charge;

3. Tire change: Road service charge;

4. Tire repair/replacement: Cost of product plus road service
charge;

5. Battery service: Road service charge; and

6. Water: Road service charge.

19:9-3.3 Questions and disputes

Questions and disputes concerning the rates or quality of towing
or road service provided by Authority-authorized companies may be
directed to the Director of Operations.

SUBCHAPTER 4. INSPECTION AND OBTAINING OF
[TURNPIKE] AUTHORITY RECORDS
19:9-4.1 General provisions

(a) [All] Except as otherwise provided by law, all Authority
records [which are] required by law [or regulation] to be made,
maintained, or kept on file shall be available to any individual [during
regular business hours] for the purpose of inspection or hand copying
during regular business hours at the Authority’s main offices at the
Administration Building, Turnpike Interchange 9 at Route 18 North,
East Brunswick, New Jersey. Other records within the possession
of the Authority may be made available for inspection or hand
copying subject to N.J.A.C. 19:9-4.2.

(b) Except as otherwise specified herein, copies of [such] records
may be obtained by written request [accompained by a check or
money order made payabie to the New Jersey Turnpike Authority
in accordance with the following fee schedule] to:

New Jersey Turnpike Authority
Law Department

Records Request

P.O. Box 1121

New Brunswick, New Jersey 08903

[1. Documents up to 8% by 13 inches, per page $.50;

2. Documents larger than 8% by 13 inches, per page $1.00;

3. Drawings, maps and plan sheets, per page $1.00;

4. Microfilm, per page or sheet $1.00.

(c) No payment may be required when the request is made by
the United States, the State of New Jersey or any agency or political
subdivision thereof; individuals or firms doing work or performing
services for the authority; organizations or associations of which the
New Jersey Turnpike Authority is a member; and organizations
exchanging information with the authority on a reciprocal basis.]

(c) Copies of New Jersey State Police Troop D accident reports
concerning accident on the Turnpike may be obtained upon payment
of a $10.00 report charge payable to the New Jersey Turnpike
Authority, accompanied by a written request to:

New Jersey Turnpike Authority
Operations Department

Accident Report Request

P.O. Box 1121

New Brunswick, New Jersey 08903

[(d) Records in connection with a claim against the Authority, its
agents, servants or employees, will be furnished only in accordance
with the New Jersey court rules.]

(d) Criminal reports statements, photographs and other eviden-
tial reports, if any, attached to accident reports will be furnished
only in accordance with applicable laws and the New Jersey court
rules.

(e) Photographs of the Turnpike roadway, structures and/or ap-
purtenances will be taken by the Authority upon written request

(CITE 25 NJ.R. 2850)
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to the Director of Public Affairs at the address set forth in (b) above,
Requests must specify the exact location of the site, accompanied
by a brief description of the item to be photographed. Such photo-
graphs shall not be taken by persons other than those employed
or contracted by the Authority without first making written or verbal
request to the Director of Public Affairs, whose approval shall be
subject to the terms of N.J.A.C. 19:9-1.6().

(f) Records sought in connection with a claim or suit against the
Authority, its agents, servants or employees, will be furnished only
in accordance with applicable laws and the New Jersey court rules.

(g) Copies of bid documents for contractors and vendors bidding
on work, services or materials shall be obtained at fees established
by the Turnpike Authority to cover printing and distribution costs
and published in the advertisement for the receipt of bids.

(b) The fees for obtaining Authority records, which are set forth
in NJA.C. 19:9-4.4 shall be collectable at or before delivery of the
documents copied. Payment shall be made by check or money order
payable to the New Jersey Turnpike Authority.

[19:9-4.2 Photographs, slides

(a) Any individual requesting photographs or slides of the New
Jersey Tumpike or any facility located thereon shall make written
request to the Director of Public Information of the Turnpike
Authority in accordance with the following fee schedule:

1. Photographs up to 8 by 10 inches, black and white glossy, per
picture $10.00;

2. Photographs 8 by 10 inches, color glossy, per picture $15.00;

3. Slides, 35 millimeter, per slide $10.00.

(b) Photographs of the New Jersey Turnpike roadway, structures
and/or appurtenances will be taken upon written request, addressed
to the Director of Public Information. Requests must specify the
exact location of the site, accompanied by a brief description of the
item to be photographed. All requests shall be accompanied by a
check or money order made payable to the New Jersey Turnpike
Authority in accordance with the following fee schedule:

1. One 8 inches x 10 inches black and white single weight glossy:
$30.00 for the first photo; all additional photos, $15.00 each. These
prices include travel time, materials and film processing.

(c) If the New Jersey Turnpike Authority, in its judgment, de-
termines that the interests of law enforcement, public safety and
welfare so require, no copy of the requested photograph will be made
or furnished to the applicant. In such event, the applicant will be
so informed and such fee accompanying the request for such copy
shall be returned.]

19:9-4.2 Nonpublic information

(a) The following records, if not required by law to be made,
maintained, or kept on file, may be deemed by the Director of Law
not to constitute public records subject to the inspection, examina-
tion and copying provisions of this subchapter:

1. All evaluative reports or memoranda submitted to, or prepared
by, the Authority, its consultants, agents, or employees;

2. All records that are interagency or intraagency communica-
tions other than statistical or factual tabulations of data or final
Authority policy or determinations;

3. All records concerning applications for employment with the
Authority;

4. All records containing personal, financial or proprietary in-
formation submitted by individuals, corporations, partnerships and
other entities doing business or seeking to do business with the
Authority;

5. All records which, if disclosed, would impair present or immi-
nent contract awards or collective bargaining negotiations;

6. All records which, if disclosed, would constitute an invasion
of personal privacy;

7. All records compiled for law enforcement or official in-
vestigatory purposes if their disclosure would interfere with law
enforcement investigations or legislative, judicial, administrative, or
disciplinary proceedings or hearings, or deprive a person of a right
to a fair trial or hearing or impartial adjudication, or identify a
confidential source or disclose confidential information relating to
a criminal, administrative or disciplinary investigation, or reveal
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criminal investigative techniques or procedures, except routine tech-
niques or procedures, or where disclosure would endanger the life
or safety of any person or prejudice the Authority’s ability to seek
judicial or administrative relief;

8. All records otherwise exempted from disclosure by State or
Federal law; and

9. Any other documents protected by a privilege.

[19:9-4.3 Bid documents

Copies of bid documents for contractors and vendors bidding on
work, services or materials shall be obtained at fees established by
the Turnpike Authority and published in the advertisement for the
receipt of bids.]

19:9-4.3 Procedures for obtaining Authority records

(a) Requests for inspection or copying of records shall be made
in person or in writing to the Authority at the address set forth
in NJA.C. 19:9-4.1. Each request must set forth the name and
address of the party requesting the document, the reason for the
request, and the intended use of the document. The Director of Law
shall review all requests and shall notify the person making a
request of the time and date, or alternative times and dates, that
the records will be made available for inspection and copying. If
the request is denied, the person will be notified of the denial and
the reasons for such denial.

(b) Records shall be inspected only under the supervision of the
Director of Law or such other officer or employee as may be
designated by the Director of Law. Such inspections shall be made
at the Administration Building during regular business hours or
at such other times and/or locations as the Director of Law deems
convenient.

(c) All duplication shall be done by, or at the request of, the
Authority, and the charges shall be in accordance with those set
forth in N.J.A.C. 19:9-4.4. If the Director of Law finds that there
is no risk of damage, mutilation or loss of such records and that
it would not be incompatible with the economic and efficient opera-
tion of the Authority, the Director of Law may permit an individual
or entity seeking to copy more than 100 pages to use his or her
own photographic process, approved by the Director of Law upon
the payment of a reasonable fee, considering the equipment and the
time involved, to be fixed by the Director of Law at not less than
$10.00 nor more than $50.00 per day. If it is not practicable for
the Authority to copy any document, that document will be copied
commercially, and the person requesting the copy shall be charged
a fee equal to the Authority’s cost for such commercial reproduction.

[19:9-4.4 New Jersey State Police Reports

(a) Copies of New Jersey State Police accident reports of Troop
D on the New Jersey Turnpike may be obtained by written request
addressed to the following:

Commanding Officer, Troop D
New Jersey State Police

P.O. Box 1121

New Brunswick, New Jersey 08903.

1. Requests can be made by mail or by anyone applying in person.

(b) All requests must be accompanied by a check or money order
made payable to the New Jersey Turnpike Authority in accordance
with the following schedule:

1. All accident reports obtained in person $1.00;

2. All mailed accident reports $6.00.

(¢) No payment is required when the request is made by a law
enforcement agency of the United States, the State of New Jersey
or any political subdivison thereof.

(d) Criminal reports, statements, photographs, and other eviden-
tial reports, if any, attached to accident reports will be furnished
only in accordance with New Jersey court rules.

(e) In the event that the Commanding Officer, Troop D, in his
discretion, determines that the interests of law enforcement and
public safety require that the requested report not be furnished, the
applicant will be so informed and the fee accompanying the request
will be returned and the report will be furnished only in accordance
with New Jersey court rules.]
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19:9-44 Fees

(a) Copies of Authority records by the Authority shall be made
available to the requesting individual or entity upon full payment
of copying costs. Copying costs shall be determined in accordance
with the following fee schedule:

1. Documents up to 8% by 13 inches: $.50 per page;

2. Documents over 82 by 13 inches: $1.00 per page;

3. Drawings, maps, and plan sheets: $1.00 per page;

4. Microfilm copies, any size: $1.00 per page;

5. Existing Photographs:

i. Photographs up to 8 by 10 inches, black and white glossy: $10.00
per picture;

ii. Photographs 8 by 10 inches, color glossy: $15.00 per picture;

6. Photographs taken upon request (prices include travel time,
materials and film processing) up to 8 by 10 inches, black and white
glossy:

i. First photograph: $30.00;

ii. Each additional photograph: $15.00;

7. Slides, 35 millimeter: $10.00 per slide;

8. State Police Accident reports, all pages $10.00;

9. State Police Photographs up to 8 by 10 inches, color glossy:

i. First photograph: $5.00;

ii. Each additional photograph: $3.00.

(b) Payment may be waived when the request is made by the
United States, the State of New Jersey, or any agency or political
subdivision thereof, individuals or firms doing work or performing
services for the Authority, organizations or associations of which
the Authority is a member, credentialed media organizations, and
organizations exchanging information with the Authority on a re-
ciprocal basis.

(c) A fee of $5.00 per document or photograph will be charged
for certification by the Secretary of the Authority that an Authority
document is authentic or that a record of which the Authority is
legal custodian cannot be found.

SUBCHAPTER 5. ADMINISTRATIVE PRACTICES

19:9-5.1 Pre-employment screening

(a)-(b) (No change.)

() A medical examination, including drug screening, may be
performed on any applicant for employment by the Authority’s
designated medical representative. Annual medical evaluations may
subsequently be performed on all employees, and for appropriate
personnel, may include drug screening.

19:9-5.2 Waivers generally

Nothing in these rules shall be construed to prohibit the Authority
from granting waivers from any provisions hereof, the New Jersey
Turnpike Authority Standard Specifications.

19:9-5.3 Procedure for waiver

Any party desiring a waiver or release from the express provisions
of any of these rules, the New Jersey Turnpike Authority’s Standard
Specifications shall submit a written request to the Executive Direc-
tor. Any waiver so requested may be granted only upon a finding
that such waiver would not jeopardize the health, safety or welfare
of the Turnpike, its patrons or the general public, would not con-
travene the provisions of N.J.S.A. 27:23-1 et seq., and that granting
the waiver would be consistent with the Authority’s statutory
purposes.

SUBCHAPTER 7. ORGANIZATION OF THE NEW JERSEY
TURNPIKE AUTHORITY

19:9-7.1 Authority responsibilities

The [New Jersey Turnpike] Authority is responsible for the design,
construction, maintenance and operation of a limited access, high-
speed roadway [and], for related projects designed at N.J.S.A.
27:23-1 et seq. and for such other activities as may be authorized
by law.
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19:9-7.2 Table of organization

A table of organization showing the general course and method
of operation within the Authority is appended to this chapter as
Appendix [A] B, incorporated herein by referenece.

19:9-7.3 Functions of departmental units

(a) Functions of the various departments within the [New Jersey
Turnpike] Authority are as follows:

1. (No change.)

2. Maintenance: This department is responsible for the care and
maintenance of the Authority’s existing [Turnpike] facilities, real
property, equipment and communications system.

3. (No change.)

4. Operations: This department manages all activities related to
day-to-day operation of the Turnpike. Its responsibilities include
traffic engineering, traffic regulations, emergency services, coordi-
nation of construction and maintenance activities, hazardous
materials {training] response, employee safety, communications, tow-
ing and hazardous materials concessionaires, and liaison with the
New Jersey State Police assigned to the Turnpike.

5. Finance and Budgets: This department is responsible for all
fiscal matters for the Authority, including financing and investment
issues, annual capital and operating budgets, asset management,
payroll, [and] other disbursements, and toll collection audits.

6. Law: This department provides legal service to all [Turnpike]
Authority departments, including the review of contracts, acquisition
of property, management of all legal and quasi-legal hearings, the
handling of matters associated with labor relations, and the
performance of contract administration duties. In addition, this de-
partment has all responsibility for [Risk Management] risk manage-
ment and insurance functions and operations.

7. Human Resources: This department is responsible for all
employment activities (recruiting, promotions, etc.), labor relations
management, training of Authority employees, and administration
of [the] employee benefits [program] programs.

8. Administrative Services and Technology: This [Department]
department is responsible for concessionaire services (including
road service) and for providing [necessary] support services to the
Authority departments and [all] its employees[. Management In-
formation Systems provides design, development and installation of
all real-time, on-line office], including management [and batch]
information systems{. Office Services provides centralization of sup-
plies necessary to conduct business for all Authority departments.
In addition, this section is responsible for alt], office services, mail
activities [and], duplication [requests. Purchasing is responsible for
the procurement], purchasing of all materials, supplies, and services
for the maintenance, repair and operation of all [Authority Depart-
ments. This section also maintains responsibility for the] depart-
ments, and management of the disposal of surplus property.

9. Public Affairs: This [Department] department coordinates
Authority interaction with the media, provides information to the
press[,] and public and manages all community relations|, all patron
services activities including compiaints, requests for information, and
the like].

10. Secretary to the Authority: This [position] office manages all
activities of the Authority’s [Commission] Commissioners, and
manages the official records of the Authority and their disposition
[for the Authority].

19:9-7.4 Information
Interested persons can obtain information from the Authority by
addressing inquiries to:
[Donald L. Watson,] Executive Director
New Jersey Turnpike Authority
P.O. Box 1121
New Brunswick, NJ 08903
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[EXHIBIT A
CONTRACTOR’S CLASSIFICATION

Classification
1. Bridge Structures

Brief Description
Bridge, viaducts, retaining walls, founda-
tions, fabrication and erection of struc-
tural steel, intermediate members, deck
repair and/or replacement.

2. Communications Installation and testing of switching
equipment, telecommunications and all

other communication systems.

3. Computer Systems Fabrication of computer system, installa-
tion, electrical and other work incidental

thereto, including associated software.

4, Concrete Maintenance  Concrete repairs, concrete sawing, seal-

ing, curing.

5. Demolition Demolition and/or removal of buildings,

structures.

6. Dredging Grading and drainage, excavation, em-
bankment, fill, subgrade material, muck

removal—primarily by dredging methods.

7. Electrical Work,
Buildings

All electrical work for buildings.

8. General Construction,
Buildings

General construction of buildings, includ-
ing all incidental work.

9. General Construction,
Highway

Work involving grading, drainage, paving
(no bridges).

10. Grading and Drainage  All grading and drainage, clearing, includ-
ing drainage structures.

11. Guard Rail and Fencing All types of guard rail, all types of fenc-
ing.

12, Heating, Ventilating and All heating, ventilating, air conditioning
Air Conditioning work involved for building construction.

13. Heavy Highway Work involving any combination of ex-
cavation, grading, drainage, paving,

bridges.

Fabrication, installation of kitchen and
restaurant equipment for buildings.

14. Kitchen Equipment

15. Landscaping Planting, seeding, topsoiling, grading, jute
mesh, erosion control and all other

landscaping procedures.

16. Electrical Work, Highway Roadway, area, parking and ramp light-
ing, lighting standards, electrical distribu-
tion panels and other underground and
overhead electrical work.

17. Painting Cleaning, priming, painting of structural
steel and members (bridges, towers,

tanks).

18. Paving Work involving all types of paving, new

and resurfacing.

19. Plumbing All plumbing work for building construc-

tion including sanitary facilities.

20. Sewerage and Water Construction of sewerage and water treat-

Supply ment plants, including structures and
equipment, installation and repair; erec-
tion, repair and/or replacement of water
towers.

21. Signing All types of signing, delineation, overhead

sign structures,

Fabrication and erection of structural
steel for buildings, including reinforcing,
and ornamental iron work.

22. Structural Steel & Iron
Buildings
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23. Toll booths and
Equipment

24. Special Classifications

Toll Revenue and
Computer Systems

Timber Construction

Architectural Metal
Panel Construction

Fencing

Fuel Distribution Systems

Interior Furnishings

Water Supply Well
Construction and
Rehabilitation

Lining Fuel Storage
Tanks

Automotive Service
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Toll booth fabrication and installation,
toll collection equipment, canopies, roof-
ing, soffit lane lights, luminous signing.

Specialized work not sufficiently included
in other defined classifications; such as,
but not limited to the following:

Toll revenue system design fabrication,
testing, installation, including associated
computer and communication subsystems
with software development.

Bridge fender systems and all types of
timber construction.

All types of architectural metal panel con-
struction.

All types of fencing.

Construction of fuel distribution systems
including installation of dispensers,
storage tanks, and all associated electrical
work and piping.

Carpeting and other interior furnishings.

Construction, rehabilitation and testing of
water supply wells.

Epoxy resin lining of fuel storage tanks.

Vehicle lifts and all types of automotive

OTHER AGENCIES

Concrete Median Barrier Construction and installation of precast

Bridge Drainage Systems

Prefabricated Buildings

Roofing

Fire Protection Systems

CLASSIFICATION

RATING:

or cast-in-place concrete median barrier,
sidewalks, curbs and other similar con-
crete components.

Construction and modification of bridge
supported and in-ground bridge drainage
systems.

Installation of all types of prefabri-
cated buildings.

Construction and rehabilitation of all
types of roofing systems.

Construction of dry chemical, pre-
engineered and CO, type fire protection
systems.

A. Up to $150,000 maximum

B. Up to $500,000 maximum
C. Up to $1,000,000 maximum
D. Up to $2,000,000 maximum
E. Up to $5,000,000 maximum
F. Unlimited

Special Rating—(limits to be estab-
lished in specific situa-
tions where other Classi-
fication Rating is not
adequate))]

Equipment service equipment.
[APPENDIX A
NEW JERSLEY TURNPIKLE AUTHORITY
Table of Administrative Organization
August, 1990
CHAIRMAN & COMMISSIONERS
| EXECUTIVE DIRECTOR |
E.E.O. OFFICER EXECUTIVE SLECRETARY PUBLIC
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APPENDIX A 22, Structural Steel and Fabrication and erection of structural

1.

SCHEDULE OF CLASSIFICATIONS

Classification
Bridge Structures

Brief Description
Bridge, viaducts, retaining walls, founda-
tions, fabrication and erection of struc-
tural steel, intermediate members, deck
repair and/or replacement.

23.

Iron Buildings

Toll booths and
Equipment

steel for buildings, including reinforcing,
and ornamental iron work.

Toll booth fabrication and installation,
toll collection equipment, canopies, roof-
ing, soffit lane lights, luminous signing.

24. Special Classifications Specialized work not sufficiently included

2. Communications Installation and testing of switching in other (.lettmed dﬂSSiﬁﬂ!ﬁOﬂf; such as,
equipment, telecommunications and all but not limited to the following:

other communication systems. Toll Revenue and Toll revenue system design fabrication,

3. Computer Systems Fabrication of computer system, installa- Computer Systems testing, installation, including associated

4.

Concrete Maintenance

tion, electrical and other work incidental
thereto, including associated software.

Concrete repairs, concrete sawing, seal-
ing, curing.

Timber Construction

computer and communication subsys-
tems with software development.

Bridge fender systems and all types of
timber construction.

5. Demolition Demolition and/or removal of buildings, Architectural Metal ANl types of architectural metal panel
structures. Panel Construction construction.
6. Dredging Grading and drainage, excavation, em- Fencing All types of fencing.
bankment, ﬁ".’ subgrade material, m'.“:k Fuel Distribution Construction of fuel distribution systems
removal —primarily by dredging . . . N .
Systems including installation of dispensers,
methods. .
storage tanks, and all associated elec-
7. Electrical Work, All electrical work for buildings. trical work and piping.
Buildings Interior Furnishings Carpeting and other interior furnishings.
8. General Construction, General construction of buildings, includ-

10.

11.
12.

Buildings

. General Construction,

Highway

Grading and Drainage

Guard Rail and Fencing

Heating, Ventilating and
Air Conditioning

ing all incidental work.

Work involving grading, drainage, paving
(no bridges).

All grading and drainage, clearing, in-
cluding drainage structures.

All types of guardrail, all types of fencing.

All heating, ventilating, air conditioning
work involved for building construction.

Water Supply Well
Construction and
Rehabilitation

Lining Fuel Storage
Tanks

Automotive Service
Equipment

Concrete Median
Barrier

Construction, rehabilitation and testing
of water supply wells.

Epoxy resin lining of fuel storage tanks.

Vehicle lifts and all types of automotive
service equipment.

Construction and installation of precast
or cast-in-place concrete median barrier,
sidewalks, curbs and other similar con-

13. Heavy Highway Work involving any combination of ex- crete components.
cavation, grading, drainage, paving,
bridges. Bridge Drainage Construction and modification of bridge

14,

Kitchen Equipment

Fabrication, installation of kitchen and
restaurant equipment for buildings.

Systems

Prefabricated Buildings

supported and in-ground bridge drainage
systems.

Installation of all types of prefabricated

15. Landscaping Planting, seeding, topsoiling, grading, buildings.
jute mesh, erosion control and all other
landscaping procedures. Roofing Construction and rehabilitation of all
types of roofing systems.
16. Electrical Work, Roadway, area, parking and ramp light-

Highway ing, lighting standards, electrical dis- Fire Protection Systems Construction of dry chemical, pre-
tribution panels and other underground engineered and CO, type fire protection
and overhead electrical work. systems.

17. Painting Cleaning, priming, painting of structural Telephone Systems Design, fabrication and installation of
steel and members (bridges, towers, computer controlled telephone systems
tanks). with special interfaces including testing,

equipment maintenance, software de-

18. Paving Work involving all types of paving, new velopment and owner training.
and resurfacing.

Asbestos Removal/ Work involving removal, replacement, re-

19. Plumbing All plumbing work for building construc- Treatment pair, enclosure, encapsulation, and/or
tion including sanitary facilities. legal disposal of asbestos and asbestos

20. Sewerage and Water Construction of sewerage and water treat- containing materials.

2L

Supply

Signing

(CITE 25 N.J.R. 2854)

ment plants, including structures and
equipment, installation and repair; erec-
tion, repair and/or replacement of water
towers.

All types of signing, delineation, overhead
sign structures.

NEW JERSEY REGISTER, TUESDAY, JULY 6, 1993

Local Area Network

Contractor has provided a complete
baseband or broadband local area
network, such as “Ehernet”, Manufactur-
ing Antomation Protecol (MAP) or
“Token Ring.” These installations shall
also include related electrical work.
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Basic materials involved consist of coax-
ial cable, communications cable, radio
cable, connectors, terminal blocks, equip-
ment jacks, modems, terminal servers,
routers, transceivers, electronic enclo-
sures, and other miscellaneous compo-
nents. This type of work shall be dem-
onstrated to have been completed by the
Contractor and not subcontracted to
others.

Fabricating and furnishing reinforced
precast concrete noise barriers consisting
of sound absorbing materials of light-
weight concrete or mineralized wood
chips and portland cement such as
“Sound-Lok” as manufactured by Easi-
Set Industries, Midland, VA or “Durisol”
as manufactured by Fanwell Corp., Ar-
lington, VA.

Pre-cast-Concrete Noise
Barriers

Fabricating plant must be capable of
fabricating 5,000 square feet per day of
precast concrete noise barrier panels and
storing 200,000 square feet of such

panels.
Signing—Fabrication Fabricating and furnishing all types of
only signing, delineation and overhead sign
structures.

Traffic Control
Electronics and
Association Equipment

Fabrication, testing and installation of
traffic control unit enclosures complete
with electronics and associated computer
subsystems.

Fabrication and furnishing reinforced
precast concrete noise barrier system
components consisting of posts and
modular panels. Fabrication methods
shall employ form liners for precasting
standard materials consisting of con-
crete, reinforced with epoxy coated de-
formed bars. No sound absorptive
materials should be integratged within
these barrier components.

Precast-Concrete Noise
Barriers— Non-
Absorptive Materials

Fabricating plant must be capable of
fabricating 5,000 square feet per day of
precast concrete noise barrier panels and
storing 200,000 square feet of such
panels.

CLASSIFICATION
RATINGS:

A. up to $150,000 maximum

B. up to $500,000 maximum

. up to $1,000,000 maximum
. up to $2,000,000 maximum
. up to $5,000,000 maximum

[ I — ]

. up to $10,000,000 maximum
G. Unlimited

Special Rating— (Limits to be established in specific situations where
other Classification Rating is not adequate)
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(a)
CASINO CONTROL COMMISSION

Accounting and Internal Controls

Count Rooms; Characteristics

Slot Count; Procedure for Counting and Recording
Contents of Slot Drop Buckets; Presence of
Commission Inspectors

Proposed Amendments: N.J.A.C. 19:45-1.32 and 1.43

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.

Authority: N.J.S.A. 5:12-63(f), 69(a), 70(1), 99(a)8 and 100(c).

Proposal Number: PRN 1993-371.

Submit written comments by August 4, 1993 to:
Seth H. Briliant, Assistant Counsel
Casino Control Commission
Arcade Building
Tennessee Avenue and the Boardwalk
Atlantic City, NJ 08401

The agency proposal follows:

Summary

Section 63(f) of the Casino Control Act, N.J.S.A. 5:12-63(f), requires
the Commission to “be present through its inspectors and agents at all
times during the operation of a casino for the purpose of certifying the
revenue thereof.” Current Commission regulations require a Commission
inspector to be present in the “count room™ at all times when monies
collected from the casino floor are counted. NJ.A.C. 19:45-1.43(c).
Depending upon the size of the casino and the time of year, the time
that an inspector’s presence is required in the count room could exceed
eight hours. If the inspector must leave the count room, all monies in
the room must be secured and the count suspended until the inspector
returns.

These proposed amendments would revise certain count room
procedures and permit the counting of certain denominations of siot
tokens and coin in the “hard count” room without a Commission inspec-
tor being present. This arrangement would free the inspector to perform
other priority tasks outside the count room, yet permit the count to
continue uninterrupted, while not impairing the integrity or security of
the count process.

(CITE 25 N.J.R. 2855)
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Under the proposed procedure, the names and employee license
numbers of the count room personnel present at the inception of the
count would be documented for later comparison with the personnel
present at the conclusion of the count. The accuracy of the scales,
wrapping machines, and all other counting equipment would also be
tested in the presence of the inspector, who would retain a calibration
report for future use. NJ.A.C. 19:45-1.43(i)(1)i and ii.

All tokens in denominations of $25.00 or more would then be weighed,
counted and secured first, in the presence of the inspector, who would
obtain and retain a “countdown sheet,” to be used later for comparison
with and verification of the final count, as shown on the Siot Win Sheet.
Once the foregoing tasks and the count of the higher denomination
tokens has been completed, the Commission inspector could leave the
count room while the rest of the count is being conducted, and then
return prior to the final countdown. N.J.A.C. 19:45-1.43(i)8.

If the inspector does leave during the count, the casino surveillance
department would have to be notified beforehand of the inspector’s
departure. Upon his or her departure, the inspector would activate a
light system or other device approved by the Commission. N.J.A.C.
19:45-1.43(i)8i and ii. This device would be at the count room door, and
would also be connected to the Commission booth. When activated, the
device would light or otherwise visually indicate whenever the door to
the count room is opened, and could be deactivated and reset only by
a Commission inspector. N.J.A.C. 19:45-1.32(d)2. Thus, it will be readily
apparent if anyone enters or exits the count room without Commission
authorization while an inspector is not there.

While no inspector is present, there should be no movement in or
out of the count room except in a emergency. If, for example, a mechanic
is needed to service the counting equipment, the control box would have
to be deactivated by the inspector to permit entry; if the mechanic later
needed to leave the room, the same procedure would need to be
repeated, and he or she would also have to be “wanded” with metal
detection equipment by casino security department personnel, in the
presence of the inspector. N.J.A.C. 19:45-1.43(i)8.

At least 15 minutes prior to completing the count, the count team
would notify the Commission booth. An inspector would then re-enter
the room, review the personnel list and examine the control box to verify
that the persons in the count room remained unchanged in his or her
absence. N.JLA.C. 19:45-1.43(j). The inspector would also verify the
amount of the high denomination slot tokens counted at the inception
of the count, by comparing the original countdown sheet with the Slot
Win Sheet.

Once the high denomination token count and any personnel changes
have been verified to the inspector’s satisfaction, as well as the amount
of all other tokens and coin counted, the cage cashier would be permitted
to purchase the coin and tokens counted, and the count would conclude.
All count room employees would be wanded with metal detection equip-
ment prior to leaving the count room, and the room would be inspected
by casino security personnel for any unsecured coin or tokens. The
inspector must be present at the conclusion of the count, through the
buying of the count, the wanding process, and the inspection of the room.
If there are any changes in personnel or any variations in the amounts
of the high denomination tokens between the beginning and the end
of the count, and such personnel changes or token variations cannot
be accounted for, the inspector would document the incident and notify
the Division. N.J.A.C. 19:45-1.43(j)2ii and (j)5.

The amendments also clarify, streamline, and recodify related subsec-
tions of the regulations dealing with the hard count procedure, such as
N.J.AC. 19:45-1.43(a), (b), and (), and (g), but make no substantive
changes in those procedures.

Social Impact

No significant social impact is anticipated, since these amendments
only address the physical requirements of count rooms and the
procedures that must be used if a Commission inspector is not present
during portions of the hard count.

However, to the extent this procedure gives the Commission inspection
staff some flexibility in supervising count rooms, it should also permit
them to attend to other priority matters. This should enable the inspec-
tors to make even more efficient and productive use of their time without
impairing or jeopardizing the security and integrity of the count process.

Economic Impact
These amendments will require that casino licensees incur some ex-
penses to install the required light system or other device at the hard
count room door which must be connected to the Commission booth.

(CITE 25 N.J.R. 2856)
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But it is hoped that this amendment will have a positive economic impact
upon casino licensees, by permitting the count process to proceed unin-
terrupted, even if a Commission inspector leaves after the higher de-
nomination tokens have been counted and secured. Because these
amendments will also permit Commission inspectors to perform other
important functions during portions of the hard count process, both the
Commission and casino licensees should realize positive economic ben-
efits from the amendments.

Regulatory Flexibility Statement
The proposed amendments will affect only New Jersey casino
licensees, none of which is a “small business” as that term is defined
in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16, et seq. Accordingly,
a regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

19:45-1.32 Count rooms; characteristics

(a)-(c) (No change.)

(d) The count room designated for counting the contents of slot
drop buckets and slot drop boxes, if a different room [than] from
that used for counting the contents of drop boxes and slot cash
storage boxes, shall meet all requirements [herein] contained in (a)
through (c) above except for the requirements concerning audio
capabilities. In addition, the room shall contain [either a):

1. A fixed-door type or hand-held metal detector to inspect all
persons exiting the count room; and

2. A light system or other device approved by the Commission
which shall provide a continuous visual signal at the count room
door, the Commission booth and such other locations as the Com-
mission may require whenever the count room door is opened while
the system is activated. The light system or device shall:

i. Maintain the visual signal until the system is reset or deac-
tivated; and

ii. Be designed so as to permit its activation, deactivation or
resetting only by a Commission inspector.

19:45-1.43  Slot count; procedure for counting and recording
contents of slot drop buckets

(a) The counting and recording of the contents of slot drop
buckets (the “hard count”) shall be [counted and recorded in con-
formity with this section] performed in the count room required
pursuant to NJ.A.C. 19:45-1.32 by at least three employees of the
casino licensee (the “count team”). Except as otherwise provided
in (i) below, the hard count shall be performed in the presence of
a Commission inspector. To gain entrance to the count room, a
Commission inspector shall present an official identification card
issued by the Commission which contains his or her photograph.

(b) The contents of slot drop buckets shall be counted and re-
corded immediately after the buckets and boxes are removed from
their slot machine compartments. Each casino licensee shall file with
the Commission and the Division the specific times during which
the contents of slot drop buckets [removed from compartments are
to] shall be counted and recorded|, which shall be immediately after
removal of the drop buckets from their compartments).

[(c) The opening, counting and recording of the contents of slot
drop buckets shall be performed in the presence of a Commission
inspector by at least three employees (“Count Team”) with no
incompatible functions. To gain entrance to the count room, the
Commission inspector shall present an official identification card
containing his photograph issued by the Commission.]

[(d)}(c) All [persons] members of the count team present[, except
representatives of the Commission and Division,] in the count room
during the counting process shall be required to wear [as outer
garments, only] a full-length, one-piece, pocketless outer garment
with no openings [only] other than for the arms, legs, feet, and neck.

[(e)](d) No person [present] shall carry a pocketbook or other
container into the count room at any time unless it is transparent.

(e) No person other than a Commission inspector or Division
representative shall be permitted to enter or leave the count room
during the hard count, except in an emergency or for a normal work
break, until the hard count is completed. All persons exiting the
count room shall be inspected with a metal detector by a casino
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security department employee in the presence of a Commission
inspector. The counting and recording process shall be discontinued
and all coin and slot tokens shall be secured during any work break
or emergency where the minimum number of count room personnel
required by (a) above are not present or are not capable of perform-
ing their responsibilities.

(f) Immediately prior to counting the contents of the slot drop
buckets, the doors to the count room shall be securely locked[, the
counting devices to be used shall be checked for accuracy by
employees with no incompatible functions, and, except as required
by (j)2 below, no person shall be permitted to enter or leave the
count room, except during a normal work break or in an emergency,
until the entire counting and recording process is completed. During
a work break or in the event of an emergency, the counting and
recording process shall be discontinued unless the appropriate
number of personnel as described in (c) above are present.

(g) Immediately prior to the commencement of the count, one]
and a count team member shall notify the [person] the surveillance
department employee assigned to the closed circuit television
monitoring [station in the establishment] room required by N.J.A.C.
19:45-1.10 that the count is about to begin], after which such person
shall]. The surveillance department shall also be notified prior to
any person entering or exiting the count room after the hard count
has begun.

(g) The surveillance department shall monitor and make a video
recording, with the time and date inserted thereon, of the entire
[counting process] hard count, including [the] any entrance to or
exit from the count room by any person during the hard count and
all metal detector [check] inspections performed by casino security],
which]. The video recording shall be retained by the surveillance
department for at least five days from the date of recordation unless
otherwise directed by the [commission] Commission or the [division]
Division.

(h) [Coin] No coins or slot tokens shall [not] be removed from
the slot count room after commencement of the hard count until
the [coin has] coins or slot tokens have been recounted and accepted
by a cage cashier. The recount procedures shall include the recount-
ing of any bagged coins or slot tokens on a random sample basis.

(i) Procedures and requirements for conducting the hard count
shall be [the following] as follows:

1. Prior to the first slot drop bucket being emptied and counted,
employees of the casino licensee shall:

i. Provide the name and the employee license number of each
person present in the count room at the inception of the hard count
to the Commission inspector observing the hard count;

ii. Check, in the presence of the Commission inspector, the ac-
curacy of all weighing, wrapping, and other counting equipment to
insure proper calibration for each denomination of coin and slot
token; and

iii. Complete and sign a calibration report.

2. All slot tokens in denominations of $25.00 or more shall be
counted or weighed in the presence of the Commission inspector
prior to any other slot tokens or coins being counted or weighed.
The Commission inspector shall, independently of the casino
licensee, record on a countdown sheet the total amount of each slot
token in a denomination of $25.00 or more which is counted or
weighed. The inspector shall compare the totals on his or her
countdown sheet to the final totals determined by the casino licensee
at the conclusion of the hard count.

[1.]3. Before each slot drop bucket is emptied, one count team
member shall hold it up [the slot drop bucket,] in full view of the
closed circuit television camera and the [person] count team member
recording the count[,] so as to [properly record] permit proper
recording of the number contained thereonl[;].

[2.]4. The contents of each slot drop bucket shall be emptied,
counted and recorded separately and such procedures shall at all
times be conducted in full view of the closed circuit television
cameras located in the count room[;].

[3.)5. The [coin] contents of each slot drop bucket shall be
emptied separately into either a machine that automatically counts
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the coins [placed therein] or a scale that automatically weighs the
coins [placed therein;].

[4.]6. Immediately after the [coin] contents of each slot drop
bucket are emptied into either the [count] counting machine or scale,
[or if currency, on a table in the count room,] the inside of the slot
drop bucket shall be held up to the full view of the closed circuit
television camera and shall be shown to at least one other [slot]
count team member and the Commission inspector, if present, to
assure that all contents of the slot drop bucket or slot drop box
have been removed];].

[5.]7. As the contents of each slot drop bucket are counted by
the [count] counting machine or weighed by the scale, [or, if curren-
cy, by two count team members,] one member of the count team
shall record on the Slot Win Sheet[,] or a supporting document, the
asset number of the slot machine to which the slot drop bucket
contents corresponds, if not preprinted thereon, and the number of
coins or slot tokens, or the weight of the [coin and/or currency
counted] coins or slot tokens contained in the slot drop bucket. If
the [coin] value of the coins or slot tokens is not converted into
dollars and cents until after the [count] counting process is com-
pleted, the conversion shall be [prepared] calculated and the dollar
value of the drop shall be entered by denomination on the Slot Win
[Report;] Sheet.

8. After all slot tokens in denominations of $25.00 or more have
been counted, wrapped and then secured in a manner approved by
the Commission, the Commission inspector may leave the count
room to perform other functions as required by the Commission.
Upon leaving the count room, the inspector shall:

i. Notify the surveillance department of his or her departure; and

ii. Activate the light system or other approved device at the count
room door required by N.J.A.C. 19:45-1.32(d).

9. No person shall enter or leave the count room during the hard
count when a Commission inspector is not present except in an
emergency.

[6.]10. After the contents of all the slot drop buckets are counted
or weighed and recorded, each count team member shall sign the
Slot Win Sheet or other document as approved by the Commission
attesting to their involvement in the hard countf;].

[7.]11. After the contents of all the slot drop buckets are counted
or weighed and recorded, any count team [employees] member not
required to remain pursuant to [(i)7ii] (i)11ii below may be
permitted to exit the count room [provided that] if the following
requirements are satisfied:

i. The Slot Win Sheet or other approved document must be signed
by each [employee] count team member exiting the count room, in
accordance with [(i)6] (i)10 above;

ii. At least three count team [employees] members must remain
in the count room until the verification process is completed;

iii, [Surveillance] The surveillance department must be notified
prior to any [employees] count team members exiting the count
room;

iv. All activity in the [hard] count room shall be discontinued
during any period when [an employee] a count team member is
exiting the count room; and

v. A casino security department employee shall check all [persons]
count team members leaving the count room with a metal detector,
in the presence of a Commission inspector, at a location approved
by the Commission and Division [and;].

[8.]12. At the conclusion of the hard count [process], any slugs
that have been found [during the slot drop bucket pick-up or count
process will] shall be delivered to [an agent] a representative of the
Division together with a copy of the Slug Report. The Slug Report
shall be a three-part form, at a minimum, which shall include the
date, the total number of slugs received and the signature of the
preparer, and shall be distributed as follows:

i-iii. (No change.)

(i) Procedures and requirements at the conclusion of the hard
count shall be [the following] as follows:

1. Approximately 15 minutes prior to the end of the hard count,
if a Commission inspector is not present, an inspector shall be
notified that the hard count is about to be completed.

(CITE 25 N.J.R. 2857)
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2. Upon reentering the count room, the Commission inspector
shall:

i. Examine the light system or other approved device to ascertain
whether any person has entered or exited the count room during
the period of his or her absence, and if so, either satisfactorily
account for those events, if possible, or document the incident and
promptly report it to the Division; and

ii. Compare the original list of count team members with the
persons present at the conclusion of the hard count, ascertain
whether the identities of the persons in the count room remained
unchanged during the hard count, and if not, either satisfactorily
account for any changes in personnel, if possible, or document the
incident and promptly report it to the Division.

[1.]3. (No change in text.)

[2.}4. The wrapped coin and [currency] slot tokens removed from
the slot drop buckets shall be [counted] recounted in the count room
by a cage cashier or master coin bank cashier, in the presence of
a count team member and [a] the Commission inspector, [by a cage
cashier or master coin bank cashier,] prior to the cashier having
access to the information recorded on the Slot Win Sheet.

5. The inspector shall then compare the amounts of the slot
tokens listed on his or her countdown sheet with the amounts of
those tokens shown on the Slot Win Sheet, and verify that the
amounts are in agreement and are correct, and if not, either satisfac-
torily account for any discrepancies, if possible, or document the
incident and promptly report it to the Division.

(CITE 25 N.J.R. 2858)
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6. The cage cashier or master coin bank cashier shall then attest
by signature on the Slot Win Sheet to the accuracy of the amount
of coin and [currency] slot tokens received from the slot machines[;
after which the]. The [Commission] inspector shall then sign the Slot
Win Sheet evidencing the inspector’s presence [during the count]
and the fact that [both] the inspector, the cashier and count team
have agreed on the total amount of coin and [currency] slot tokens
counted. The coin and [currency] slot tokens thereafter shall remain
in the custody of cage cashiers or master coin bank cashiers.

{3.]7. A casino security department employee, in the presence of
the Commission inspector, shall [check]:

i. Inspect all persons with a metal detector upon their exiting the
count room[.]; and

ii. Conduct a thorough inspection of the entire count room and
all equipment located therein, for unsecured coins and slot tokens.

[4.18. (No change in text.)

[5.]9. The preparation of the Slot Win Sheet shall be completed
by accounting department employees [with no incompatible functions
as follows] who shall:

i. Compare for agreement, for each slot machine, the number of
coins [andfor amount of currency] or slot tokens counted and re-
corded by the count team to the drop meter reading recorded on
the Slot Meter Sheet;

ii.-vi. (No change.)

[6.]10. (No change in text.)
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ADOPTIONS

AGRICULTURE

RULE ADOPTIONS

AGRICULTURE
(@)

DIVISION OF ADMINISTRATION

Notice of Administrative Correction
Disability Discrimination Grievance Procedure

N.J.A.C. 2:1-4

Take notice that the Office of Administrative Law has discovered an
error in the publication of the adopted text of N.J.A.C. 2:1-4 published
in the June 7, 1993 New Jersey Register at 25 N.J.R. 2247(b). The
published notice of adoption inadvertently did not include the adopted
text of N.J.A.C. 2:1-4.2 through 4.8 (see 25 N.J.R. 1314(a) and 1338(a)).
This notice of administrative correction, which provides the missing text,
is published pursuant to N.J.A.C. 1:30-2.7.

Full text of the corrected subchapter follows (additions indicated
in boldface thus:

SUBCHAPTER 4. DISABILITY DISCRIMINATION
GRIEVANCE PROCEDURE

2:1-41 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.

“Agency” means the New Jersey Department of Agriculture.

“Designated decision maker” means the Secretary of Agriculture
or his or her designee.

2:1-4.2 Purpose

(a) These rules are adopted by the agency in satisfaction of the
requirements of the ADA and regulations promulgated pursuant
thereto, 28 C.F.R. 35.107.

(b) The purpose of these rules is to establish a designated coordi-
nator whose duties shall include assuring that the agency complies
with and carries out its responsibilities under the ADA. Those duties
shall also include the investigation of any complaint filed with the
agency pursuant to NJ.A.C. 2:1-4.5 through 4.8,

2:1-4.3 Required ADA Notice

In addition to any other advice, assistance or accommodation
provided, a copy of the following notice shall be given to anyone
who inquires regarding the agency’s compliance with the ADA or
the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency.

AGENCY NOTICE OF ADA PROCEDURE

The agency has adopted an internal grievance procedure provid-
ing for prompt and equitable resolution of complaints alleging any
action prohibited by the U.S. Department of Justice regulations
implementing Title II of the Americans with Disabilities Act. Title
H states, in part, that “no otherwise qualified disabled individual
shall, solely by reason of such disability, be excluded from participa-
tion in, be denied the benefits of or be subjected to discrimination”
in programs or activities sponsored by a public entity.

Rules describing and governing the internal grievance procedure
can be found in the New Jersey Administrative Code, N.J.A.C. 2:1-4.
As those rules indicate, complaints should be addressed to the
agency’s designated ADA Coordinator, who has been designated to
coordinate ADA compliance efforts, at the following address:

ADA Coordinator

New Jersey Department of Agriculture
CN 330

Trenton, New Jersey 08625

1. A complaint may be filed in writing or orally, but should
contain the name and address of the person filing it, and briefly
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describe the alleged violation. A form for this purpose is available
from the designated ADA coordinator. In cases of employment
related complaints, the procedures established by the Department
of Personnel, N.J.A.C. 4A:7-1.1 et seq. will be followed where appli-
cable.

2. A complaint should be filed promptly within 20 days after the
complainant becomes aware of the alleged violation. (Processing of
allegations of discrimination which occurred before this grievance
procedure was in place will be considered on a case-by-case basis).

3. An investigation, as may be appropriate, will follow the filing
of a complaint. The investigation will be conducted by the agency’s
designated ADA Coordinator. The rules contemplate informal but
thorough investigations, affording all interested persons and their
representatives, if any, an opportunity to submit evidence relevant
to a complaint.

4. In most cases a written determination as to the validity of the
complaint and a description of the resolution, if any, will be issued
by the designated decision maker and a copy forwarded to the
complainant no later than 45 days after its filing.

5. The ADA coordinator will maintain the files and records of
the agency relating to the complaints filed.

6. The right of a person to a prompt and equitable resolution
of the complaint filed hereunder will not be impaired by the person’s
pursuit of other remedies such as the filing of an ADA complaint
with the responsible Federal department or agency or the New Jersey
Division on Civil Rights. Use of this grievance procedure is not a
prerequisite to the pursuit of other remedies.

7. The rules will be construed to protect the substantive rights
of interested persons, to meet appropriate due process standards
and to assure that the agency complies with the ADA and im-
plementing Federal rules.

2:1-44 Designated ADA coordinator
(a) The designated coordinator of ADA compliance and complaint
investigation for the agency is:
ADA Coordinator
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625

(b) All inquiries regarding the agency’s compliance with the ADA
and the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency should be directed to
the designated coordinator identified in (a) above.

(c) All complaints alleging that the agency has failed to comply
with or has acted in a way that is prohibited by the ADA should
be directed to the designated ADA coordinator identified in this
section, in accordance with the procedures set forth in NJ.A.C.
2:1-4.5 through 4.8.

2:1-4.5 Complaint procedure

A complaint alleging that the agency has failed to comply with
the ADA or has acted in a way that is prohibited by the ADA shall
be submitted either in writing or orally to the designated ADA
coordinator identified in N.J.A.C. 2:1-4.4. A complaint alleging
employment discrimination will be processed pursuant to the rules
of the Department of Personnel, N.J.A.C. 4A:7-1.1 through 34, if
those rules are applicable.

2:1-4.6 Complaint contents

(a) A complaint submitted pursuant to this subchapter may be
submitted in or on the form set forth at N.J.A.C. 2:1-4.7.

(b) A complaint submitted pursuant to this subchapter shall
include the following information:

1. The name of the complainant, and/or any alternate contact
person designated by the complainant to receive communication or
provide information for the complainant;

2. The address and telephone number of the complainant or
alternate contact person; and
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3. A description of manner in which the ADA has not been
complied with or has been violated, including times and locations
of events and names of witnesses if appropriate.

2:1-4.7 Complaint form
The following form may be utilized for the submission of a
complaint pursuant to this subchapter:

Americans with Disabilities Act Grievance Form
Date:

Name of grievant:

Address of grievant:

Telephone number of grievant:

Disability of grievant:

Name, address and telephone number
of alternate contact person:

Agency alleged to have denied access:
Department:

Division:

Bureau or office:
Location:

Incident or barrier:

Please describe the particular way in which you believe you have
been denied the benefits of any service, program or activity or have
otherwise been subject to discrimination. Please specify dates, times
and places of incidents, and names and/or positions of agency
employees involved, if any, as well as names, addresses and tele-
phone numbers of any witnesses to any such incident. Attach ad-
ditional pages if necessary.

Proposed access or accommodation:

If you wish, describe the way in which you feel access may be had
to the benefits described above, or that accommodation could be
provided to allow access.

A copy of the above form may be obtained by contacting the
designated ADA coordinator identified at NJ.A.C. 2:1-4.4.

2:1-4.8 Investigation

(a) Upon receipt of a complaint submitted pursuant to this
subchapter, the designated ADA coordinator will notify the com-
plainant of the receipt of the complaint and the initiation of an
investigation into the matter. The designated ADA coordinator will
also indicate a date by which it is expected that the investigation
will be completed, which date shall not be later than 45 days from
the date of receipt of the complaint, unless a later date is agreed
to by the complainant.

(b) Upon completion of the investigation, the designated ADA
coordinator shall prepare a report for review by the designated
decision maker for the agency. The designated decision maker shall

(CITE 25 N.J.R. 2860)
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render a written decision within 45 days of receipt of the complaint,
unless a later date is agreed to by the complainant, which decision
shall be transmitted to the complainant and/or the alternate contact
person if so designated by the complainant.

BANKING
(a)

DIVISION OF REGULATORY AFFAIRS

Notice of Administrative Correction
Multiple Party Deposit Accounts
Specific Content of Deposit Contract

N.J.AC.3:1-124

Take notice that the Department of Banking has discovered an error
in the current text of N.J.A.C. 3:1-12.4. The one-paragraph subsection
(b) which was added to the rule effective February 4, 1991 (see 22 N.J.R.
3425(a) and 23 N.J.R. 294(b)) was mislocated within the rule upon its
incorporation into the Code. Rather than appearing as the rule’s second
paragraph, subsection (b) should be the last paragraph of the rule. This
notice of administrative correction is published pursuant to NJ.A.C
1:30-2.7.

Full text of the corrected rule follows (addition indicated in
boldface thus; deletion indicated in brackets [thus]):

3:1-12.4 Specific content of deposit contract

(a) The following information must be included in all multiple-
party account contracts:

[(b) Model forms may be found in Appendix A to this chapter,
incorporated herein by reference.]

1.-5. (No change.)

(b) Model forms may be found in Appendix A to this chapter,
incorporated herein by reference.

(b)
ADMINISTRATION
Disability Discrimination Grievance Procedure

Adopted New Rules: N.J.A.C. 3:3-3

Proposed: April 5, 1993 at 25 N.J.R. 1314(b).

Adopted: June 3, 1993 by Jeff Connor, Commissioner,
Department of Banking.

Filed: June 7, 1993 as R.1993 d.321, without change.

Authority: N.J.S.A. 17:1-8.1, 42 U.S.C. 12101 et seq., and 28
C.F.R. 35.107.

Effective Date: July 6, 1993.

Expiration Date: January 11, 1995.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

SUBCHAPTER 3. DISABILITY DISCRIMINATION
GRIEVANCE PROCEDURE

3:3-3.1 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“ADA” means the Americans with Disabilities Act, 42 US.C.A.
§12101 et seq.

“Agency” means the New Jersey Department of Banking.

“Designated decision maker” means the Commissioner of Banking
or his or her designee.
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3:3-3.2 Purpose

(a) These rules are adopted by the agency in satisfaction of the
requirements of the ADA and regulations promulgated pursuant
thereto, 28 C.F.R. 35.107.

(b) The purpose of these rules is to establish a designated coordi-
nator whose duties shall include assuring that the agency complies
with and carries out its responsibilities under the ADA. Those duties
shall also include the investigation of any complaint filed with the
agency pursuant to N.J.A.C. 3:3-3.5 through 3.8.

3:3-3.3 Required ADA Notice

In addition to any other advice, assistance or accommodation
provided, a copy of the following notice shall be given to anyone
who inquires regarding the agency’s compliance with the ADA or
the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency.

AGENCY NOTICE OF ADA PROCEDURE

The agency has adopted an internal grievance procedure providing
for prompt and equitable resolution of complaints alleging any action
prohibited by the U.S. Department of Justice regulations implement-
ing Title II of the Americans with Disabilities Act. Title II states,
in part, that “no otherwise qualified disabled individual shall, solely
by reason of such disability, be excluded from participation in, be
denied the benefits of or be subjected to discrimination” in programs
or activities sponsored by a public entity.

Rules describing and governing the internal grievance procedure
can be found in the New Jersey Administrative Code, N.J.A.C. 3:3-3.
As those rules indicate, complaints should be addressed to the
agency’s designated ADA Coordinator, who has been designated to
coordinate ADA compliance efforts, at the following address:

ADA Coordinator
Department of Banking

20 West State Street

CN 040

Trenton, New Jersey 08625

1. A complaint may be filed in writing or orally, but should contain
the name and address of the person filing it, and briefly describe
the alleged violation. A form for this purpose is available from the
designated ADA coordinator. In cases of employment related com-
plaints, the procedures established by the Department of Personnel,
NJ.A.C. 4A:7-1.1 et seq. will be followed where applicable.

2. A complaint should be filed promptly within 20 days after the
complainant becomes aware of the alleged violation. (Processing of
allegations of discrimination which occurred before this grievance
procedure was in place will be considered on a case-by-case basis).

3. An investigation, as may be appropriate, will follow the filing
of a complaint. The investigation will be conducted by the agency’s
designated ADA Coordinator. The rules contemplate informal but
thorough investigations, affording all interested persons and their
representatives, if any, an opportunity to submit evidence relevant
to a complaint.

4. In most cases a written determination as to the validity of the
complaint and a description of the resolution, if any, will be issued
by the designated decision maker and a copy forwarded to the
complainant no later than 45 days after its filing.

5. The ADA coordinator will maintain the files and records of
the agency relating to the complaints filed.

6. The right of a person to a prompt and equitable resolution
of the complaint filed hereunder will not be impaired by the person’s
pursuit of other remedies such as the filing of an ADA complaint
with the responsible Federal department or agency or the New Jersey
Division on Civil Rights. Use of this grievance procedure is not a
prerequisite to the pursuit of other remedies.

7. The rules will be construed to protect the substantive rights
of interested persons, to meet appropriate duc process standards
and to assure that the agency complies with the ADA and im-
plementing Federal rules.
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3:3-3.4 Designated ADA coordinator

(a) The designated coordinator of ADA compliance and com-

plaint investigation for the agency is:
ADA Coordinator
Department of Banking
20 West State Street
CN 040
Trenton, New Jersey 08625

(b) Al inquiries regarding the agency’s compliance with the ADA
and the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency should be directed to
the designated coordinator identified in (a) above.

(c) All complaints alleging that the agency has failed to comply
with or has acted in a way that is prohibited by the ADA should
be directed to the designated ADA coordinator identified in this
section, in accordance with the procedures set forth in N.J.A.C.
3:3-3.5 through 3.8.

3:3-3.5 Complaint procedure

A complaint alleging that the agency has failed to comply with
the ADA or has acted in a way that is prohibited by the ADA shall
be submitted either in writing or orally to the designated ADA
coordinator identified in N.J.A.C. 3:3-34. A complaint alleging
employment discrimination will be processed pursuant to the rules
of the Department of Personnel, N.J.A.C. 4A:7-1.1 through 3.4, if
those rules are applicable.

3:3-3.6 Complaint contents

(a) A complaint submitted pursuant to this subchapter may be
submitted in or on the form set forth at NJ.A.C. 3:3-3.7.

(b) A complaint submitted pursuant to this subchapter shall in-
clude the following information:

1. The name of the complainant, and/or any alternate contact
person designated by the complainant to receive communication or
provide information for the complainant;

2. The address and tclephone number of the complainant or
alternate contact person; and

3. A description of manner in which the ADA has not been
complied with or has been violated, including times and locations
of events and names of witnesses if appropriate.

3:3-3.7 Complaint form
The following form may be utilized for the submission of a
complaint pursuant to this subchapter:

Americans with Disabilities Act Grievance Form
Date:

Name of grievant:

Address of grievant:

Telephone number of grievant:

Disability of grievant:

Name, address and telephone number
of alternate contact person:

Agency alleged to have denied access:

Department:

Division:

Bureau or office:
Location:
Incident or barrier:

Please describe the particular way in which you believe you have
been denied the benefits of any service, program or activity or have
otherwise been subject to discrimination. Please specify dates, times
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and places of incidents, and names and/or positions of agency
employees involved, if any, as well as names, addresses and tele-
phone numbers of any witnesses to any such incident. Attach ad-
ditional pages if necessary.

Proposed access or accommodation:

If you wish, describe the way in which you feel access may be had
to the benefits described above, or that accommodation could be
provided to allow access.

A copy of the above form may be obtained by contacting the
designated ADA coordinator identified at NJ.A.C. 3:3-3.4,

3:3-3.8 Investigation

(a) Upon receipt of a complaint submitted pursuant to this
subchapter, the designated ADA coordinator will notify the complai-
nant of the receipt of the complaint and the initiation of an investiga-
tion into the matter. The designated ADA coordinator will also
indicate a date by which it is expected that the investigation will
be completed, which date shall not be later than 45 days from the
date of receipt of the complaint, unless a later date is agreed to
by the complainant.

(b) Upon completion of the investigation, the designated ADA
coordinator shall prepare a report for review by the designated
decision maker for the agency. The designated decision maker shall
render a written decision within 45 days of receipt of the complaint,
unless a later date is agreed to by the complainant, which decision
shall be transmitted to the complainant and/or the alternate contact
person if so designated by the complainant.

COMMUNITY AFFAIRS
(@)

DIVISION OF HOUSING AND DEVELOPMENT

Notice of Administrative Correction

Uniform Construction Code
Asbestos Hazard Subcode
Effective Date; Variation Application Fee

N.J.A.C.5:23-8.4

Take notice that the Department of Community Affairs has discovered
two typographic errors in the notice of adoption for a new rule and
repeals at and amendments to N.J.A.C. 5:23-8 published in the June
7, 1993 New Jersey Register at 25 N.J.R. 2519(b).

First, the “June 17, 1993” effective date for the new rule, repeals and
amendments set forth in the notice heading at 25 N.J.R. 2519(a) should
be Junme 7, 1993, the publication date for the notice of adoption, as set
forth in the original notice document (see R.1993 d.198).

Second, the variation application fee of “$647.00” set forth at N.J.A.C.
5:23-8.4(c) at 25 N.J.R. 2532 should be “$467.00” as set forth in the
original notice document.

This notice of administrative correction is published pursuant to
N.JAC. 1:30-2.7.

Full text of the corrected rule follows (addition indicated in
boldface thus; deletion indicated in brackets {thus]):

(CITE 25 N.J.R. 2862)
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5:23-8.4 Variations

(a)-(b) (No change.)

(c) When the Department is the enforcing agency, the fee for
an application for a variation from this subchapter shall be [$647.00]
$467.00 and shall be paid by check or money order payable to
“Treasurer, State of New Jersey.”

(d) (No change.)

ENVIRONMENTAL PROTECTION
AND ENERGY

(b)
ENVIRONMENTAL PROTECTION AND ENERGY
ENFORCEMENT

Notice of Administrative Correction

Water Pollution Control Act

Civil Administrative Penalties and Requests for
Adjudicatory Hearings

Financial Assurance Requirements

N.J.A.C.7:14-8.4

Take notice that the Department of Environmental Protection and
Energy (Department) has become aware of an error in NJ.A.C.
7:14-8.4(a)Yii that is apparent to the Department and to the regulated
public, and is correcting the error through this notice of administrative
correction.

NJ.A.C. 7:14-8.4 establishes the procedure for requesting an ad-
judicatory hearing to contest a penalty assessed pursuant to N.J.A.C.
7:14-8 for violations of the Water Pollution Control Act, N.J.S.A.
58:10A-1 et seq. Unless the person contesting the penalty is a local
agency (as defined in N.J.A.C. 7:14-8.2), that person must include the
following with the hearing request:

i. Financial assurance, in the form of a surety bond guaranteeing
payment, an irrevocable letter of credit or a fully funded trust, worded
identically to the wording specified in N.J.A.C. 7:14-8 Appendix D or
in another form the Department individually approves in writing for this
purpose; and

ii. A certification of acknowledgment worded identically to the word-
ing specified in NJ.A.C. 7:14-8 Appendix D.

Several members of the regulated public have pointed out that the
language of the Certification of Acknowledgment makes it clearly unsuit-
able when the financial assurance is in the form of a letter of credit.
The Certification of Acknowledgment concerns the execution of the
financial assurance document by the person contesting the penalty;
however, the letter of credit would be executed only by the issuing
institution, and not by the person contesting the penalty. Accordingly,
the Department is correcting N.J.A.C. 7:14-8.4(a)9ii to no longer require
a certification of acknowledgment when the financial assurance is in the
form of a letter of credit.

Full text of the corrected rule follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

7:14-8.4 Procedures to request an adjudicatory hearing to contest
an administrative order, a notice of civil administrative
penaity assessment or a notice of civil administrative cost
assessment; procedures for conducting adjudicatory
hearings
(a) To request an adjudicatory hearing to contest an adminis-
trative order, a notice of civil administrative penalty assessment, or
a notice of civil administrative cost assessment issued pursuant to
the Water Pollution Control Act, the New Jersey Underground
Storage of Hazardous Substances Act, the Water Supply and Waste-
water Operator’s Licensing Act, or the Water Supply Management
Act, the violator shall submit the following information in writing
to the Department at Office of Legal Affairs, ATTENTION: Ad-
judicatory Hearing Requests, Department of Environmental Protec-
tion and Energy, CN 402, Trenton, New Jersey 08625-0402:
1.-8. (No change.)
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9. If the violator is not a local agency, financial assurance in the
full amount of the civil administrative penalty in the notice of civil
administrative penalty assessment as follows:

i. (No change.)

ii. Unless the financial assurance is in the form of a letter of
credit, [A]a certification of acknowledgment worded identically to
the wording specified in NJ.A.C. 7:14-8 Appendix D.

(b)-(c) (No change.)

(a)
DIVISION OF SOLID WASTE MANAGEMENT
Used Motor Oil Recycling Rules

Adopted New Rules: N.J.A.C. 7:26A-6
Adopted Amendments: N.J.A.C. 7:26-7.7 and 8.20

Proposed: July 6, 1992 at 24 N.J.R. 2383(a).

Adopted: June 11, 1993 by Jeanne M. Fox, Deputy
Commissioner, Department of Environmental Protection and
Energy.

Filed: June 14, 1993 as R.1993 d.342, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 13:1E-1 et seq., specifically 13:1E-6,
13:1E-99.35 and 13:1E-99.36.

DEPE Docket Number: 24-92-06.
Effective Date: July 6, 1993.
Expiration Date: November 18, 1996.

Summary of Public Comments and Agency Responses:

The New Jersey Department of Environmental Protection and Energy
(Department) is adopting new rules, N.J.A.C. 7:26A-6, to implement
sections of the New Jersey Statewide Mandatory Source Separation and
Recycling Act, N.J.S.A. 13:1E-99.11 et seq. (Mandatory Recycling Act).
Pursuant to the Mandatory Recycling Act, the Department will regulate
used motor oil collection and recycling activities at used oil collection
centers and sign posting requirements for motor oil retailers.

The proposed new rules were published in the New Jersey Register
at 24 N.J.R. 2383(a) on July 6, 1992. Secondary notice was given by
publishing notices in 10 newspapers of general circulation and by mailing
the full text of the proposal to 33 potentially affected facilities and other
interested parties. Written comments were received from 13 persons
during the public comment period, which closed on September 4, 1992.
A public hearing was held on July 29, 1992, in Trenton, New Jersey.

Five persons presented comments at the public hearing. The following
persons presented written comments and/or made oral comments at the
public hearing:

(A) John Holtz, Associate Director, New Jersey Petroleum Council

(B) Carl Gerster, Manager of Used Oil Ventures, Mobil Oil Corpor-
ation

(C) Dr. Norman Jacobson, Director of Environmental Health and
Safety, Castrol, Incorporated

(D) Edward Hogan, Attorney, Porzio, Bromberg and Newman

(E) Wayne DeFeo, Manager of Business Development and Internal
Affairs, Browning-Ferris Industries

The following persons submitted written comments:

(1) FM. Anderson, Exxon Company, U.S.A.

(2) David Black, Black & Associates

(3) Renee Gast, New Jersey Association of Plumbing-Heating-Cooling
Contractors, Inc.

(4) Georgia Hartnett, Elizabethtown Gas Company

(5) Curt Macysyn, Fuel Merchants Association of New Jersey

(6) Sarosh Maneckshaw, Pennzoil Company

(7) Barbara Price, Phillips Petroleum Company

(8) Joe Reichwein, Rapid Service Garage

(9) Larry Schmidt, resident of New Jersey

(10) James Shissias, Public Service Electric & Gas Company

A total of 28 comments were received from the public. The comments
and the Department’s responses follows, with the appropriate com-
menter’s assigned letter or number indicated in parentheses after each
comment.
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NJA.C. 7:26A-6.2 Definitions
Used oil collection center

1. COMMENT: Two commenters noted that the definitions of “used
oil collection center” found at N.J.A.C. 7:26A-6.2 would include any
private inspection center licensed by the Division of Motor Vehicles.
Many New Jersey corporations which operate 10 or more fleet vehicles
in support of their business operations are licensed as private inspection
centers, solely for the purpose of inspecting their own vehicles, under
N.J.S.A. 39:8-14. Is it the intent of the Department to regulate these
types of inspection stations by requiring them to accept used motor oil
from the general public? The commenters recommended that the defini-
tion be limited to those gas stations and service stations currently re-
gulated under N.J.S.A. 39:8-11. (4,10)

RESPONSE: It is not the intent of the Department to regulate the
owner or lessee of 10 or more vehicles licensed as a private inspection
center under N.J.S.A. 39:8-14. Therefore, the Department is amending
the definition of “used oil collection center” at N.J.A.C. 7:26A-6.2 to
exclude those private inspection centers licensed under N.J.S.A. 39:8-14.

NJ.A.C. 7:26A-6.3 Restrictions

2. COMMENT: N.J.A.C. 7:26A-6.3(b) should be amended to allow
for the use of tanks with waste oil separation devices, by inserting the
following language at the end of the subsection: “except in the case of
a waste oil tank when used with an approved waste oil separation device.”
@)

RESPONSE: The commenter is concerned that service stations or
private inspection centers with floor drains connected to oil-water separa-
tion devices, which send waste oil to the used oil collection tank and
waste water to the sewer system, may be in violation of these rules should
the oil-water separator not perform perfectly and allow water to enter
the used oil collection tank. It is not the intent of the section either
to regulate this type of activity or to prohibit the use of oil-water
separation devices which may be required by other regulations. Rather,
this section prohibits only the direct and intentional discharge of contami-
nants into used oil collection tanks and the direct and intentional mixing
of contaminants with used motor oil in containers that are then delivered
to a used oil collection center for recycling. Therefore, the Department
does not believe that the recommended change is needed.

3. COMMENT: How will NJ.A.C. 7:26A-6.3 be enforced and what
penalties will apply? This section should be amended to allow a person
who operates a used oil collection center to refuse to accept any used
oil that he or she suspects is contaminated. (A)

4. COMMENT: These regulations prohibit the public from con-
taminating used oil with a hazardous waste. However, if the public
ignores these regulations, the collection facility still bears the liability
risk and additional costs associated with the proper handling and disposal
of a truly hazardous material, one which it did not even generate. These
proposed regulations should contain a section providing for the reim-
bursement to the collection facility of the additional costs associated with
a “hot” (contaminated) load. (B)

RESPONSE: N.J.A.C. 7:26A-6.9 states that the Department shall
enforce the provisions of this proposed subchapter in accordance with
the Solid Waste Management Act, N.J.S.A. 13:1E-1 et seq., including
the issuance of civil administrative penalties, as provided in the Division
of Solid Waste Management regulations at N.J.A.C. 7:26-5.5. County
health departments and local boards of health also have the authority
to enforce these rules in accordance with N.J.S.A. 13:1E-9. The Depart-
ment is modifying N.J.A.C. 7:26A-6.3 to clarify that these rules do not
require the owner or operator of a used oil collection center to accept
used motor oil which he or she reasonably suspects to contain water,
antifreeze, industrial waste or any other contaminant. Low-cost means
of detecting contamination are currently available. It is the intent of the
Department to place the responsibility for determining whether the used
motor oil is contaminated on the used oil collection center. Therefore,
while a used oil collection center may refuse to accept used motor oil
that is reasonably believed to be contaminated, ultimately, the used oil
collection center shall be considered the generator of any used oil that
it handles.

NJ.A.C. 7:26A-6.4 Labeling of motor oil containers

5. COMMENT: N.J.A.C. 7:26A-6.4 should be amended to include the
phrase “or similar statement approved by the Department” after the
words “following statement.” This change is needed to provide com-
panies the flexibility to print labels for nationwide distribution. (1)
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6. COMMENT: Several commenters noted that the statement
proposed in the labeling provision at N.JA.C. 7:26A-6.4 requires a
variation of the labeling already required by the Federal Used Oil
Recycling Act of 1980, 42 U.S.C. 6914(a). Due to market trading areas,
oil products are packaged for distribution throughout the United States
and are not earmarked for distribution to specific states. In addition,
many manufacturers use in-mold labeling, where the label is actually part
of the bottle, rather than affixed labels. In these cases, adhering to the
regulations would not simply be a matter of using up the existing stock
of labels and printing new ones, but rather would involve developing
a specific label and/or bottle for each state with differing labeling require-
ments, and then filling, segregating, storing and shipping the containers
to the appropriate destinations. Thus, complying with the respective State
and Federal labeling requirements would result in a tremendous adminis-
trative burden. Additionally, significant constitutional preemption argu-
ments militate against the adoption of the proposed New Jersey labeling
requirement. (A,B,C,D,5,6,7)

7. COMMENT.: Several commenters suggested that the 180 days
allowed for compliance with the labeling requirements at N.J.A.C.
7:26A-6.4(a) be extended to either 270 days or one year, due to the
complicated task of making changes to existing labels. (A,C,6)

8. COMMENT: Two commenters questioned the legality of including
the sentence “Used motor oil is recyclable” in the labeling requirement
at N.J.A.C. 7:26A-6.4. The definition of “recyclable” is controversial, and
several states have laws defining how this term may be used in those
states. The addition of the sentence “Used motor oil is recyclable” to
motor oil labels may be in violation of existing rules in neighboring states,
and may also be contrary to the guidelines of the Federal Trade Com-
mission, issued on August 13, 1992, regarding the use of environmental
marketing claims concerning the term “recyclable.” (C,6)

RESPONSE: The Department agrees with the commenters that the
proposed language, which differs from the Federally mandated language,
would be overly burdensome to manufacturers of motor oil products
given the complexities of the distribution system and the problems
associated with state-specific language. Therefore, the Department is
modifying NJ.A.C. 7:26A-6.4 to make it consistent with the language
required by the Federal Used Oil Recycling Act of 1980, 42 US.C.
6914(a).

N.JA.C. 7:26A-6.5 Posting requirements

9. COMMENT: Several commenters questioned the need to specify
“metal” signs in N.J.A.C. 7:26A-6.5(a) and 6.5(b). The information on
the required signs, such as the collection fee, if any, may change from
time to time, and unless the sign is going to be posted outdoors, a metal
sign seems to be an unreasonable requirement. The majority of the oil
companies have developed signs for their collection programs which
convey a message similar to the one proposed for New Jersey. These
signs are usually made available free of charge to the retailer or collection
site. Several commenters suggested that other materials of similar
durability, such as plastic or heavy cardboard, be allowed. (A,B,C,D,1,6,7)

10. COMMENT: The posting requirements for motor oil retailers at
NJ.A.C. 7:26A-6.5(a)l1 and for used oil collection centers at NJ.A.C.
7:26A-6.5(b)1 should be deleted. The detailed instructions regarding
display of the signs are unnecessary and may pose logistical difficulties,
as every location will be different. (D,1)

11. COMMENT: The proposed regulations at N.J.A.C. 7:26A-6.5(b)
provide that used oil collection centers post required signs with an
“‘unobstructed view.” The regulations would be sufficient if they provided
that a sign be conspicuously displayed both in the retail center and on
the outside wall of a collection center. (A,D)

RESPONSE: Pursuant to N.J.S.A. 13:1E-99.36, the Mandatory Recycl-
ing Act specifies the posting of a “durable and legible metal sign not
less than 11 inches by 15 inches in size,” by motor oil retailers as well
as used oil collection centers. The statute does not allow for the use
of other materials in lieu of metal; such a change would require a
statutory amendment. In addition, the Department has found that while
some in the oil industry have certainly made efforts to encourage the
recycling of used motor oil, including the development of signs conveying
the recycling message, this is the exception, rather than the rule. There
is a real need for consistent state-wide sign requirements, to avoid
confusion on the part of the public. The Department believes that the
sign posting requirements as proposed in NJ.A.C. 7:26A-6.5 allow for
sufficient flexibility: for example, motor oil retailers may suspend the
sign from the ceiling or affix it to a wall, shelf or free-standing display.
The height requirements are intended to ensure that motor oil retailers
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and used oil collection centers post signs containing important informa-
tion regarding used motor oil collection and recycling in locations which
are easily visible to the general public.

NJA.C. 7:26A-6.6 Collection requirements and quantity limitations

12. COMMENT: It would be helpful to collection centers if this
section were expanded to clarify that containers used to transport used
oil by the public to collection centers may be discarded as solid waste
once the container is emptied if only trace amounts of the used oil
remain. (A)

RESPONSE: The Department agrees with the commenter that clari-
fication of the status of emptied containers which were used to transport
the used motor oil to the used oil collection center would be helpful.
The Department is modifying N.J.A.C. 7:26A-6.6 to indicate that these
empty containers may be disposed of as solid waste pursuant to N.J.A.C.
7:26-8.4.

13. COMMENT: Most families have two cars, and some cars have
a crankcase capacity greater than five quarts. For example, Mercedes-
Benz automobiles have a crankcase of seven to eight quarts. The quantity
limitation would require some consumers to make two trips, on separate
days, to the collection center to deliver their used oil. The Department
should increase the quantity that collection centers can accept from each
consumer to five gallons (20 quarts) per day to provide a collection
service for all consumers, even those with large crankcases, and to be
consistent with collection requirements in other states, many of which
have adopted the five gallon quantity limitation. (6)

14. COMMENT: As a do-it-yourselfer, I recommend that an in-
dividual be permitted to drop off at least 16 quarts of waste oil per
day. Ten quarts at a time is too little. I personally store waste oil in
four or five gallon jugs and take them to the gas station when all are
full, about twice a year. (9)

RESPONSE: The Department has determined that the proposed 10
quart limit should be adequate to meet the needs of the typical two-
car family, and will accommodate the used oil generated by changing
the oil and draining the filters from both cars. While Mercedes-Benz
automobiles may have a crankcase capacity in excess of five quarts, the
Department finds that the majority of cars have crankcase capacities of
less than five quarts. In addition, the 10 quart limit will encourage do-
it-yourselfers to recycle their oil immediately after generating it, rather
than storing it for extended periods of time. This policy will decrease
the risk of a spill or leak. As a practical matter, the 10 quart limit should
decrease the incidence of contaminants being mixed with used motor
oil prior to recycling, as a 10 quart jug will hold approximately two oil
changes, leaving little room for other materials which may contaminate
the oil. Persons using a four or five gallon jug or pail, on the other
hand, may find that there is extra room in the jug after depositing the
used oil and may attempt to dispose of other household chemicals along
with the oil. Finally, it should be noted that the rule does allow the
owner or operator of a used oil collection center to accept, at his or
her discretion, more than 10 quarts of used oil per person per day. See
N.J.A.C. 7:26A-6.6(a) and N.J.A.C. 7:26A-6.5(b)2.

N.J.A.C. 7:26A-6.7 Management and transfer of used oil by used oil
collection center

15. COMMENT: Several commenters indicated that they support the
Department’s goal of fostering used oil recycling, but do not believe that
the goal of increased recycling will be satisfied by continuing to subject
collected used oil to hazardous waste regulation. New Jersey’s current
approach to used oil is inconsistent with the determinations of the U.S.
Environmental Protection Agency and most other states. Several com-
menters suggested that the Department provide either management
standards for used motor oil in lieu of the hazardous designation or a
special nonhazardous designation for used oil accepted from the public.
The designation of used oil as hazardous waste will result in fewer gallons
of used oil being recycled and increased illegal dumping activity.
(A,B,CE,1,6,7)

RESPONSE: It is beyond the scope of these rules to address the issue
of whether or not used motor oil should be subject to regulation as
hazardous waste in New Jersey. The modification to N.J.A.C. 7:26-8.20
contained in this proposal is for purposes of clarification and consistency
only, and does not alter the manner in which used motor oil must be
handled in New Jersey. The Department is aware of the historical
discussions over the manner in which used oil should be regulated, that
is, as a hazardous or non-hazardous waste, and is currently in the process
of developing a preproposal which will solicit comments on a range of
issues related to used oil transportation and management. It is antici-
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pated that this preproposal will be published in the New Jersey Register
within the next six to 12 months. At that time, the public will have the
opportunity to comment on the existing system of used oil management,
and to address the issue of whether or not used oil should continue
to be regulated as a hazardous waste.

16. COMMENT: Is it the intent of these proposed regulations to
broaden the small quantity generator definition to provide 1,001 galion
exemptions to used oil collection centers? If so, should these exemptions
be written into the regulations? Will other generators also benefit? (2)

RESPONSE: It is not the intent of these rules to broaden the small
quantity generator requirements, but to clarify the regulatory status of
used ail collection centers which collect used oil from consumers. The
exemption from certain generator requirements for generators who meet
specified requirements is contained in the Hazardous Waste Regulations,
at NJA.C. 7:26-7.7. NJ.A.C. 7:26-7.7(c) has been modified with this
adoption to specifically exempt used oil collection centers, as defined
at N.JA.C. 7:26A-6.2, with on-site storage capacity of less than 1,001
gallons, from manifesting requirements. This modification will allow all
used oil collection centers, whether automotive service stations or
municipally or county-sponsored sites, to promote used motor oil recycl-
ing programs for residentially-generated used motor oil, without being
subject to the hazardous waste generator responsibilities at N.J.A.C.
7:26-7.4, provided that they comply with N.J.A.C, 7:26-7.7(d). Without
the addition of this exemption provision, municipally and county-
sponsored used oil collection centers would be limited to accepting less
than 1,001 gallons of used motor oil per month, as per N.JA.C.
7:26-7.7(b), in order to meet the requirements for an exemption from
the generator requirements at N.J.A.C. 7:26-7.4. This situation would
have penalized the municipally and county-sponsored sites, and would
have been detrimental to the ongoing efforts to increase the amount
of used motor oil that is collected for recycling. This new exemption,
consistent with the existing exemptions at N.J.A.C. 7:26-7.7(b) and (c),
is applicable only to used oil collection centers which do not generate
fully regulated amounts of other (non-waste oil) hazardous wastes.

17. COMMENT: The summary states, “Used oil collection centers will
be required to manifest the waste oil, unless one of the exemptions at
NJ.A.C. 7:26-7.7 is applicabie.” NJ.A.C. 7:26-7.7 is applicable only to
“the original generator.” Is it the intent of the proposed regulations to
include in the definition of original generators, used oil collection
centers? If so, then N.J.A.C. 7:26A-6.7(a) should state, “The used oil
collection center is considered an ‘original generator’ of hazardous waste
under N.J.A.C. 7:26-7.” If it is not the intent of these proposed regula-
tions to define used oil collection centers as original generators, then
these collection activities will never qualify for the exemption. Thus, all
references to the exemption should be omitted from the proposal, and
N.J.A.C. 7:26A-6.7(b) should state, “An owner or operator of a used
oil collection center will not qualify as an original generator for an
exemption from the requirements to initiate a hazardous waste manifest
for the waste oil, and must manifest the waste in accordance with
NJA.C. 7:26-74.” (2)

18. COMMENT: Proposed N.J.A.C. 7:26A-6.7(a) would mandate that
any used oil accepted from the public not only is already a hazardous
waste, but that the collection center is also then considered the
“generator” of that waste. These regulations should be amended to
delete the automatic generator designation for the collection facility. (B)

RESPONSE: Used oil collection centers are considered ‘“‘generators,”
as defined at N.J.A.C. 7:26-1.4, of hazardous waste oil type X721, and
are subject to hazardous waste regulation. The Department disagrees
with the comment that the generator designation for used oil collection
centers should be deleted. Used oil collection centers, such as retail
service stations, private inspection centers, or municipal public works
yards, which are generating waste oil as a normal part of their operations,
already qualify as “generators” under N.J.A.C. 7:26-1.4, and are subject
to the generator requirements at N.J.A.C. 7:26-7. The fact that such
operations also accept used motor oil from the public does not alter
their generator status. Although used motor oil which is generated by
a resident who changes his or her own oil qualifies for the household
waste exclusion, under N.J.A.C. 7:26-8.2(a)6, if that oil is mixed with
waste oil type X721, which does not originate at the household level,
the entire load of oil is considered to be hazardous waste. The possibility
exists that a used oil collection center would be set up with a tank
intended exclusively for the collection of used motor oil generated by
residents, that is, a municipal recycling depot which does not accept used
motor oil generated by the municipal vehicles (police cars, public works
vehicles, etc.). However, these sites are generally left unattended, and
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there is no way to guarantee that the used oil deposited in such tanks
comes solely from residents, and not from businesses. Therefore, in order
to provide a uniform management system for used oil, all used oil
collection centers are considered “generators” and are subject to
hazardous waste regulation. The Department is, in effect, limiting the
household waste exclusion found at N.J.A.C. 7:26-8.2(a)6, in its appli-
cability to used motor oil. The Department believes that this approach
is the least burdensome to the regulated community, and will ensure
that used motor oil is handled in a consistent and environmentally sound
manner.

19. COMMENT: Is it the intent of these proposed regulations to
exempt a used oil collection center from hazardous waste facility require-
ments?

RESPONSE: It is not the intent of these regulations to exempt a used
oil collection center from hazardous waste facility requirements. If a used
oil collection center accumulates more than 1,001 gallons of used motor
oil at any one time, that used oil collection center would be subject to
the regulatory requirements for hazardous waste facilities set forth at
N.J.AC. 7:26-9.

20. COMMENT: In addition to administrative and regulatory relief,
an exemption from potential Superfund liability would encourage
facilities to become used oil collection centers. This exemption would
protect facilities that meet all of the used motor oil recycling rules from
a future liability and relieve them of the possible associated property
value reduction. (6)

RESPONSE: The commenter has requested an exemption from poten-
tial liability under a Federal statute, the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), commonly
known as the Superfund law. The Department, as a State agency, lacks
the jurisdiction to modify CERCLA, a Federal statute. Any modifications
to a Federal statute must occur at the Federal level. However, Section
ITII(B)(7) of the preamble to the U.S. Environmental Protection Agency’s
(EPA’s) final rule promulgating standards for the management of used
oil under RCRA section 3014, dated September 10, 1992, discusses
CERCLA liability. This section states that, “Section 114(c) of CERCLA
contains the service station dealer’s exemption from liability under the
statute for used oil. To be eligible for the exemption, service stations
are required to comply with the section 3014 of RCRA used oil manage-
ment standards and accept (do-it-yourselfer)-generated used oil.”

Section IX(D) of the preamble further discusses the relationship of
EPA’s final rule to CERCLA, as follows: “Section 104 of CERCLA
authorizes the Federal government to respond to any release or substan-
tial threat of a release into the environment of any hazardous substance
and any reiease or threatened release of a pollutant or contaminant that
may present an imminent and substantial danger to public health. Section
101(14) defines the term ‘hazardous substance’ and Section 101(33)
defines ‘pollutant or contaminant.” Both of these definitions expressly
exclude ‘petroleum, including crude oil or any fraction thereof unless
a petroleum waste has been specifically listed under RCRA or other
environmental statutes. The Agency has interpreted the petroleum ex-
clusion to include crude oil and fractions of crude oil, including
hazardous substances that are indigenous in petroleum substances.
However, hazardous substances that are added to petroleum or that
increase in concentration solely as a result of contamination of the
petroleum are not part of the petroleum and thus are not excluded.
Therefore, used oil that contains a hazardous substance due to con-
tamination is subject to CERCLA reporting, response, and liability
provisions.”

NJ.A.C. 7:26A-6.8 Reporting requirements

21. COMMENT: N.J.A.C. 7:26A-6.8 should be deleted. This type of
requirement is a disincentive for voluntary programs that have been
implemented by Exxon and other American Petroleum Institute member
companies. In addition, the current hazardous waste tracking system in
New Jersey already provides this data. (A,1)

22. COMMENT: The reporting requirements in N.J.A.C. 7:26A-6.8
specify that semi-annual collection reports must be submitted to the
Department. Many small businesses may be discouraged from volunteer-
ing as a used oil collection center if the administrative burden is too
great. In light of this, Pennzoil recommends that the Department require
reports to be submitted only once a year. (6)

RESPONSE: The Department agrees that the more accurate method
of obtaining data on used oil collection activity would be through the
existing hazardous waste manifest system. Therefore, the Department
has deleted N.J.A.C. 7:26A-6.8 in its entirety. The Department disagrees
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with the commenters’ reasoning with regarding to “voluntary” programs.
In New Jersey, any retail service station or private inspection center with
a used oil collection tank on the premises is required to accept used
motor oil from the public under the Mandatory Recycling Act. N.J.S.A.
13:1E-99.36. While used oil collection programs sponsored by major oil
companies may be voluntary in other states, participation by such busi-
nesses as used oil collection centers in New Jersey is mandatory.

NJAC. 7:26A-6.10 Penalties

23. COMMENT: The Fuel Merchants Association commented that
the rules should include penalty provisions for the improper disposal
of used motor oil. The Department should have the ability to levy fines
against any person who improperly discards or disposes of used motor
oil, including anyone who contaminates used oil prior to disposing of
it at a recycling center. (5)

RESPONSE: NJ.A.C. 7:26A-6.10 invokes the penalty provisions of
N.IS.A. 13:1E-9, as implemented by N.J.A.C. 7:26-5. The penalties are
applicable to used oil collection centers as well as any person who
improperly disposes of used motor oil or who contaminates used motor
oil prior to recycling it at a used oil collection center.

Miscellaneous Comments

24. COMMENT: Several commenters noted that allowing used oil
collection centers to charge customers for accepting their used oil creates
a financial disincentive for consumers to properly dispose of their oil.
Most do-it-yourselfers change their own oil in order to save money.
Therefore, it is highly unlikely that a do-it-yourselfer will be willing to
pay some unspecified fee to dispose of used oil when illegal means of
disposal are available at no charge (that is, dumping). In addition,
allowing the fee to vary between collection centers means that those
collection centers that do not want to accept used oil can set the fee
as high as possible, thereby discouraging consumers from dropping off
their oil there. The proposed system is counterproductive. (A,B,D)

25. COMMENT: Two commenters noted that the flexibility to charge
a fee for disposal of used motor oil must remain intact in the final
regulations. The State is requiring many independent marketers to
provide a public service by accepting used oil from the public. If there
is no ability to recoup costs, there may be no incentive to remain a used
oil collection center when costs become prohibitive. This may lead to
a shortage of used oil collection centers. Those collection centers that
do not have costs to recoup could provide the service at no charge, while
others that do have costs to recoup could pass those charges on to their
customers. (5,8)

RESPONSE: Allowing used oil collection centers to recoup their costs
for accepting used motor oil from the public is not prohibited by statute.
Furthermore, the enabling legislation did not grant the Department rate-
setting authority with regard to this issue. The Department believes these
charges should reflect the actual costs to used oil collection centers of
implementing the regulations and should not be so high as to be a
disincentive to consumers who bring their used motor oil to used oil
collection centers. Further, excessive charges would be contrary to the
statutory intent of N.J.S.A. 13:1E-99.35 and 36 to foster the recycling
of used motor oil. The Department reserves the right to modify these
regulations after one year, if it determines that used oil collection centers
are charging excessive fees. Information gathered by the Department
from municipal recycling coordinators indicates that the costs of collec-
tion of used motor oil generally range from $0 to $.25 per gallon. These
costs vary depending on the time of year, the distance traveled by the
hazardous waste transporter to the used oil collection center, and the
price of crude oil.

26. COMMENT: The Social Impact section of the Summary presents
an oversimplification of potentially complex issues, by indicating that the
proposed rules will have a nominal social impact on motor oil retailers,
licensed private inspection centers and retail service stations with an
active used oil collection tank on the premises. The existence of an active
used oil collection tank on the premises should not imply an obligation
to serve the public at large. The unilateral creation of such an obligation
places an undue burden on small businesses. By way of example, a service
station which unknowingly accepts contaminated used motor oil from
a consumer may be faced with unexpected and burdensome costs for
disposing of such material. (D)

RESPONSE: The requirement that any retail service station or private
inspection center with a used oil collection tank on the premises accept
used motor oil from the public is contained in the Mandatory Recycling
Act. NJS.A. 13:1E-99.36. A statutory amendment would be necessary
to eliminate this requirement.
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27. COMMENT: Anyone who sells motor oil at the retail level should
be required to be a used ail collection center. In addition, used oil
collection centers should be required to collect as many gallons of oil
as are sold by the outlet at the retail level. For every quart sold, a
corresponding quart should be collected and recycled. It makes
environmental and economic sense to dispose of used motor oil at the
outlet where it was purchased. Retailers of motor oil should have the
obligation to see that the oil is properly disposed. (5)

28. COMMENT: Why are supermarkets not required to accept used
motor oil? This aspect of the regulations is all wrong and unfair. (8)

RESPONSE: The requirement that motor oil retailers post signs
informing the public of the importance of the proper collection and
disposal of used oil is contained in the Mandatory Recycling Act at
NJ.S.A. 13:1E-99.35. The statute did not require motor oil retailers to
serve as used oil collection centers. In enacting the statute, the
Legislature clearly did not intend to include supermarkets as used oil
collection centers. A statutory amendment would be necessary to change
these requirements.

Summary of Hearing Officer’s Recommendations and Agency
Responses:

Steven Gabel, Director of the Division of Solid Waste Management
in the Department, served as Hearing Officer at the public hearing. The
hearing was held on July 29, 1992 at the NJDEPE Public Hearing Room,
401 East State Street, Trenton, New Jersey. The hearing was held to
provide interested persons the opportunity to present oral and/or written
comment on the proposed rules.

After reviewing the comments offered at the public hearing, Mr. Gabel
found that the Department’s responses adequately addressed the con-
cerns raised by the public. These responses to oral and written comments
are set forth in the Summary of Public Comments and Agency Responses
for this rule adoption. Mr. Gabel recommends that the Department
carefully examine the rules in light of the public comments received at
the hearing, and to make changes to the rules as necessary to address
the public’s concerns.

A copy of the record of the public hearing, which includes the Hearing
Officer’s Report, is available upon payment of the Department’s normal
charges for copying. Persons requesting copies should contact:

Janis Hoagland, Esq.

Department of Environmental Protection and Energy
Office of Legal Affairs

401 East State Street

CN 402

Trenton, NJ 08625

The Department accepts the recommendations of the Hearing Officer.
In addition, based upon written comments which the Department re-
ceived and its internal review of the rules, the Department has made
changes from the proposal as described below. Cross references to the
comment and response portion of this document are provided and agency
initiated changes to the rules on adoption are explained.

Summary of Changes Upon Adoption:

Hazardous Waste Regulations

N.JA.C. 7:26-7.7(c): The Department has added the following
language before the word “automotive™ “Used oil collection centers,
as defined in N.J.A.C. 7:26A-6.2, with on-site storage capacity of less
than 1,001 gallons, and.” This modification will allow all used oil collec-
tion centers, whether retail service stations or municipally or county-
sponsored sites, to promote used motor oil recycling programs for
residentially generated used motor oil, without being subject to the
hazardous waste generator requirements at N.J.A.C, 7:26-7.4, provided
that they comply with N.J.AC. 7:26-7.7(d).

Subchapter 6

N.J.A.C. 7:26A-6.2 “Used oil collection center’”: The Department has
added the phrase, “except those private inspection centers licensed at
N.J.S.A. 39:8-14,” after the word “Safety,” in order to clarify the intent
of these rules.

NJ.A.C. 7:26A-6.3(c): The Department has added the following
provision, to clarify the intent of these rules: “Nothing in this subchapter
shall require the owner or operator of a used oil collection center to
accept used motor oil which the owner or operator reasonably suspects
to contain water, antifreeze, industrial waste or any other contaminant.”

NJ.A.C. 7:26A-6.4: The Department has inserted the word “im-
mediately” in place of the phrase “(the date 180 days after effective
date to be inserted),” and has modified the required label language to
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be consistent with Federally mandated language. The sentence, “Used
motor oil is recyclable” has been deleted, and the phrase “a collection
center” has been changed to the plural form.

NJ.A.C. 7:26A-6.5(b). The Department has added the following
provision as N.J.A.C. 7:26A-6.5(b)2: “At his or her discretion, the owner
or operator of a used oil collection center may accept more than 10
quarts of used motor oil per person per day, in which case he or she
shall change the sign accordingly, to reflect the increased limit.”

N.J.A.C. 7:26A-6.6: This section has been broken into two subsections,
as follows: N.J.A.C. 7:26A-6.6(a) addresses quantity limitations; N.J.A.C.
7:26A-6.6(b) addresses disposal requirements for containers used to
transport used motor oil to collection centers. The sentence beginning
with “Once emptied” has been recast in the active voice, and now reads,
“The owner or operator of a used oil collection center may return the
container used to transport used motor oil, once emptied, to the con-
sumer at the discretion of the owner or operator or upon consumer
demand.” In addition, the following sentence has been added after the
words, “upon consumer demand,” in order to clarify disposal require-
ments for containers used to transport used motor oil to collection
centers: “Alternatively, the owner or operator of the used oil collection
center may dispose of the container as non-hazardous waste, in ac-
cordance with N.J.A.C. 7:26-8.4.”

N.J.A.C. 7:26A-6.7(a): The words “or she” have been added after the
word “he” for consistency in subsection (b). Subsection (c) has been
added to clarify the application of hazardous waste regulations to used

7:26-8.20 State hazardous waste from non-specific sources
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oil collection centers: “A used oil collection center that accumulates more
than 1,001 gallons of waste oil X721 at any one time is subject to the
regulatory requirements applicable to hazardous waste facilities at
N.J.A.C. 7:26-9.”

N.J.A.C. 7:26A-6.8: The Department has deleted this section in its
entirety for the reasons explained in the response to Comment Nos. 21
and 22 in the Summary of Public Comments and Agency Responses
above.

NJ.A.C. 7:26A-6.9 and 6.10: These sections have been recodified as
N.JA.C. 7:26A-6.8 and 6.9.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
by brackets with asterisks *[thus]*).

7:26-7.7 Exemption from manifest rules

(a)-(b) (No change.)

(¢) *[Automotive]* *Used oil collection centers, as defined in
NJ.A.C. 7:26A-6.2, with on-site storage capacity of less than 1,001
gallons, and automotive* service stations which generate only
hazardous waste with hazardous waste numbers X721, X722, X723,
X724, X726, or X727 are exempted from the generator requirements
as contained in NJ.A.C. 7:26-7.4 provided they comply with (d)
below.

(d)-(e) (No change.)

(a) State hazardous wastes from non-specific sources are as follows:

NJ Hazardous Waste Hazardous Waste Hazardous
Number Code
Generic 1. X721 Waste automotive crankcase and lubricating oils from automotive ¢y

service and gasoline stations, truck terminals, garages, and used oil
collection centers as defined at N.JA.C. 7:26A-6.2.

2.-7. (No change.)
(b) (No change.)

SUBCHAPTER 6. USED MOQOTOR OIL

7:26A-6.1 Scope and purpose

This subchapter is intended to implement the used motor oil
recycling provisions of N.J.S.A. 13:1E-99.35 and 99.36. These rules
will enable residents of New Jersey to recycle used motor oil
generated in a typical residential setting. Motor oil retailers will be
required to inform the public at the point of purchase of the
importance of recycling used motor oil, and collection centers will
be required to identify themselves as a collection point for used
motor oil recycling.

7:26A-6.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Consumer” means any New Jersey resident who uses or
purchases lubricating or other automotive oil for personal use, or
who generates used motor oil through personal use of lubricating
or other automotive oil.

“Designated county or municipal recycling coordinator” means
any individual who has been designated in accordance with N.J.S.A.
13:1E-99.13 or N.J.S.A. 13:1E-99.16, respectively, to implement the
“New Jersey Statewide Mandatory Source Separation and Recycling
Act” NJS.A. 13:1E-99.11 et seq.

“Motor oil retailer” means any person who annually sells to
consumers more than 500 gallons of lubricating or other automotive
oil in containers for use off the premises where sold.

“Retail service station” means any person whose on-going auto-
motive maintenance and/or repair business entails the removal and/
or replacement of automotive lubricating oils.

“Used motor oil” means a petroleum based or synthetic oil whose
use includes, but is not limited to, lubrication of internal combustion
engines, which through use, storage or handling has become unsuit-
able for its original purpose due to the presence of impurities or
loss of original properties.
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“Used oil collection center” means any private inspection center
licensed by the Division of Motor Vehicles in the Department of
Law and Public Safety, *except those private inspection centers
licensed pursuant to N.J.S.A. 39:8-14,* retail service station which
has an active used oil collection tank on the premises, or any site
which accepts used motor oil for recycling.

“Used oil collection tank” means any stationary device which is
constructed of non-porous materials which provide structural sup-
port, whether above or below ground, in which used oil is stored.

7:26A-6.3 Restrictions

(a) No person shall relinquish possession of used motor oil except
to:

1. A used oil collection center during hours of operation;

2. A county or municipally sponsored household hazardous waste
collection event;

3. A hazardous waste transporter; or

4. A facility authorized by the state in which it is located to accept
used motor oil.

(b) No person shall discharge water, antifreeze, industrial waste
or any other contaminant into a used oil collection tank, or mix
water, antifreeze, industrial waste or any other contaminant with
used motor oil in any container which is then discharged into a used
oil collection tank.

*(c) Nothing in this subchapter shall require the owner or
operator of a used oil collection center to accept used motor oil
which the owner or operator reasonably suspects to contain water,
antifreeze, industrial waste or any other contaminant.*

7:26A-64 Labeling of motor oil containers

*[(a)]* Effective *[(the date 180 days after effective date to be
inserted)}* *July 6, 1993*, no person shall sell or offer for sale, at
retail or at wholesale for direct retail sale in this State, any motor
oil in containers unless the following statement is prominently dis-
played on the label:

*[USED MOTOR OIL IS RECYCLABLE]*
DON'T POLLUTE--CONSERVE RESOURCES;

RETURN USED OIL TO *[A]* COLLECTION CENTER*S*.
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7:26A-6.5 Posting requirements

(a) Motor oil retailers shall conspicuously post and maintain a
durable and legible metal sign, not less than 11 inches high by 15
inches wide, containing the following statement in characters no less
than one inch in height:

DONT POLLUTE—CONSERVE RESOURCES;
RETURN USED MOTOR OIL TO A COLLECTION
CENTER FOR RECYCLING

1. The sign shall be displayed in the following manner:

i. Suspended from the ceiling, or affixed to a wall, shelf, or free-
standing display, at a height no greater than eight feet above the
ground at its highest point and no less than four feet above the
ground at its lowest point; and

ii. Adjacent to the motor oil display area or sales counter.

{(b) The owner or operator of a used oil collection center shall,
within 90 days of becoming subject to this subchapter, post and
maintain a durable and legible metal sign, not less than 11 inches
high by 15 inches wide, containing the following statement in charac-
ters no less than one inch in height:

USED OIL COLLECTION CENTER
RECYCLE YOUR USED MOTOR OIL HERE
TEN (10) QUART LIMIT PER PERSON
FEE: (If the used oil coliection center charges
a fee for this service, the fee shall be
displayed as part of the sign.)

1. The sign shall be posted on an outside wall of the collection
center, or other appropriate location, facing a public thoroughfare,
to provide the public with an unobstructed view of the sign. This
sign shall be displayed at a height no greater than eight feet above
ground at its highest point and no less than four feet above the
ground at its lowest point.

*2. At his or her discretion, the owner or operator of a used oil
collection center may accept more than 10 quarts of used motor
oil per person per day, in which case he or she shall change the
sign accordingly, to reflect the increased limit.*

7:26A-6.6 Collection requirements and quantity limitations

*(a)*The owner or operator of any used oil collection center shall
accept up to and including 10 quarts of used motor oil per day from
the consumer. The owner or operator of the used oil collection
center may, at his or her discretion, accept more than this amount.
*[Once emptied,]*

*(b) The owner or operator of a used oil collection center may
return* the container used to transport used motor oil*, once
emptied,* *[may be returned]* to the consumer at the discretion
of the owner or operator or upon consumer demand. *Alternatively,
the owner or operator of the used oil collection center may dispose
of the container as non-hazardous waste, in accordance with
NJA.C. 7:26-8.4.*

7:26A-6.7 Management and transfer of used oil by used oil
collection center

(a) The owner or operator of a used oil collection center shall
manage and transfer used motor oil in compliance with the rules
for hazardous waste management at N.J.A.C. 7:26. Once the used
oil collection center accepts the used oil, it is designated as “waste
oil” with hazrdous waste number X721. The used oil collection
center is considered a “generator” of hazardous waste under
N.J.A.C. 7:26-7. Hazardous waste management requirements in-
clude, but are not limited to, transferring collected waste oil only
to a New Jersey licensed hazardous waste transporter for transport
to a New Jersey hazardous waste facility licensed to accept waste
oil, or for transport to a facility authorized to accept waste oil by
the state in which the facility is located.

(b) An owner or operator of a used oil collection center may
qualify for an exemption from the requirement to initiate a
hazardous waste manifest for the waste oil if he *or she* meets the
requirements of N.J.A.C. 7:26-7.7.

*(c) A used oil collection center that accumulates more than 1,001
gallons of waste oil X721 at any one time is subject to the regulatory
requirements applicable to hazardous waste facilities at N.J.A.C.
7:26-9.*
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*[7:26A-6.8 Reporting requirements

(a) The owner or operator of a used oil collection center shall
semi-annually submit a report, by August 1 for the period of January
1 to June 30 and by February 1 for the period of July 1 to December
31, on forms designed by the Department, detailing used motor oil
collection activity during the reporting period to the municipal recycl-
ing coordinator for the municipality in which the collection center
is located.

(b) Each report shall include the following information:

1. The reporting period covered by the report;

2. Name, mailing address, and location (if different from the
mailing address) of the used oil collection center;

3. Total quantity, in gallons, of used motor oil collected, including
used motor oil collected as part of the collection center’s business
operations; and

4. For each New Jersey-licensed hazardous waste transporter uti-
lized by the collection center, name, mailing address and quantity,
in gallons, of used oil removed.

(c) Used oil collection centers will be required to manifest the
waste oil, unless one of the exemptions in NJ.A.C. 7:26-7.7 is
applicable.]*

7:26A-6.*[9]**8* Notification requirements

(a) Each designated municipal recycling coordinator shall annual-
ly report the location, hours of operation and other pertinent in-
formation for any municipally sponsored used oil collection center
located within that municipality. This information shall be submitted
annually, on forms provided by the Department, by June 1 to the
designated county recycling coordinator for the county in which the
municipality is located.

(b) Each designated county recycling coordinator shall annually
submit, on forms provided by the Department, by July 1 to the
Department a list of municipally and county sponsored used oil
collection centers located in that county.

7:26A-6.*[10]**9* Penalties

The Department shall enforce the provisions of this subchapter
in accordance with N.J.S.A. 13:1E-9, including the issuance of civil
administrative penalties as provided at N.JA.C. 7:26-5.5.

(@)
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Summary of Public Comments and Agency Responses:

On April 19, 1993, the Department of Environmental Protection and
Energy (Department) proposed new rules at N.J.A.C. 7:32 to supersede
N.J.A.C. 14A:13, which expired February 2, 1992. The Department held
a public hearing on May 11, 1993, in Trenton, New Jersey. Joseph
Sullivan served as hearing officer, and made no recommendations. The
comment period for the proposed new rules closed May 19, 1993. No
comments were received. The hearing record may be reviewed by contact-
ing Janis Hoagland, Esq., Office of Legal Affairs, Department of
Environmental Protection and Energy, CN 402, Trenton, NJ 08625.

Full text of the adoption follows.
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CHAPTER 32
ENERGY CONSERVATION IN STATE BUILDINGS

SUBCHAPTER 1. ENERGY AUDITS AND ENERGY-
CONSERVING RENOVATIONS OF STATE
BUILDINGS

7:32-1.1 Scope and purpose

(a) This subchapter implements the Energy Conservation Bond
Act of 1980, P.L.1980, c.68.

(b) The purpose of this subchapter is to provide for energy audits
and energy-conserving renovations of State buildings in order to
achieve a net reduction in the amount of energy consumed.

7:32-1.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise:

“Act” means the Energy Conservation Bond Act of 1980.
P.L.1980, c.68.

“Auditor” means an individual or company responsible for
performing an energy audit, including, but not limited to, an architec-
tural/engineering firm, independent professional engineer, or equip-
ment vendor/manufacturer or facility management personnel.

“Autonomous agency” means any State department, division, or
facility such as Rutgers The State University, the New Jersey In-
stitute of Technology (NJIT), the New Jersey Department of De-
fense (NJDOD), the University of Medicine and Dentistry of New
Jersey (UMDNYJ), the State colleges upon approval of the Depart-
ment of Higher Education (DHE), or any other agency which uses
its own procurement and contract administration procedures.

“Commissioner” means the Commissioner of the Department of
Environmental Protection and Energy.

“Commission” means the New Jersey Commission on Capital
Budgeting and Planning.

“DBC” means the Division of Building and Construction in the
Department of Treasury.

“DEPE” means the New Jersey Department of Environmental
Protection and Energy.

“ECBP” means the Energy Conservation Bond Program.

“Energy audit” means a study of a building or facility administered
by the Department of Environmental Protection and Energy, Office
of Energy to determine operating and maintenance procedures and
renovations which will result in reduced energy consumption.

“Energy Conservation Bond Fund” means the fund established
pursuant to section 14 of the Energy Conservation Bond Act of 1980.
P.L.1980, c.68.

“Energy-conserving operating and maintenance procedure” or
“operating and maintenance procedure” means no-or low-cost
renovations which can be implemented for the purpose of ac-
complishing a net reduction in the amount of energy consumed.

“Energy-conserving renovation” or “renovation” means the plan-
ning, improvement, reconstruction and rehabilitation of State build-
ings for the purpose of accomplishing a net reduction in the amount
of energy consumed.

“Envelope” means the exterior surfaces of a building including
the roof and walls, and penetrations of these surfaces, such as doors
and windows.

“Payback” means the number of years required for the dollar
savings to equal the total cost of implementation of the renovation.

“Project” means one energy conservation removation or several
energy conservation renovations which will be implemented together.

“State buildings” means buildings, structures and facilities under
the supervision and control of any executive department of the State
of New Jersey.

“Supervision and control” means the holding of any fee simple
estate, or any leasehold estate for a duration of more than 10 years.

“Using agency” means any executive department of the State of
New Jersey participating in the Energy Conservation Bond Program.

7:32-1.3 Submission of plan to the treasurer and the commission
(a) Beginning with fiscal year 1983, the Commissioner shall submit
to the State Treasurer and the Commission for their review and
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recommendation with the DEPE’s annual budget request a plan for
expenditures of funds from the energy conservation bond fund for
the upcoming fiscal year. This plan shall include the following in-
formation:

1. A performance evaluation of the expenditures made from the
fund to date;

2. A description of programs planned during the upcoming fiscal
year;

3. A copy of the regulations in force governing the operation of
programs that are financed, in part or in whole, by the Energy
Conservation Bond Fund;

4. An estimate of the amount of money and energy saved by the
program to date; and

5. An estimate of expenditures for the upcoming fiscal year.

7:32-1.4 Submission of plan to the Legislature

Beginning with the fiscal year 1983, immediately following the
submission to the Legislature of the Governor’s annual budget
message, the Commissioner shall submit to the relevant standing
committee of the Legislature, as designated by the President of the
Senate and the Speaker of the General Assembly, and to the special
joint legislative committee created pursuant to Assembly Concurrent
Resolution No. 66 of the 1968 Legislature, as reconstituted and
continued by the Legislature from time to time, a copy of the plan
called for under section 24 of the Act, together with such changes
therein as may have been required by the Governor’s budget
message.

7:32-1.5 Consultation with special joint legislative committee

Not less than 30 days prior to entering into any contract, lease,
obligation, or agreement to effectuate the purpose of the Act, the
Commissioner shall report to and consult with the special joint
legislative committee created pursuant to Assembly Concurrent Res-
olution No. 66 of the 1968 Legislature as reconstituted and continued
from time to time by the Legislature.

7:32-1.6 Energy conservation renovation funding procedure

(a) Each using agency which has supervision and control over
State buildings shall comply with the following procedures when
requesting energy conservation funds:

1. The using agency shall submit to the ECBP its long-range plan
for the facility, including data on planned additions, renovations and
removals of buildings or facilities.

2. The using agency shall have an energy audit completed for the
facility, building or special project that will be considered for energy
conservation funding and shall submit the audit to the ECBP. The
using agency can request the ECBP to fund the energy audit. All
energy audits shall comply with N.J.A.C. 7:32-1.7, which sets forth
the energy audit implementation procedures.

3. Upon completion and approval of the energy audit by the
ECBP, the using agency may submit a request to the ECBP to fund
the energy conservation renovations identified in the audit. Each
request will be reviewed and ranked by the ECBP according to
payback. The Department must comply with N.J.A.C. 7:32-1.9, which
sets forth project funding request procedures.

4. The using agency will be notified by the Commissioner of the
approved energy conservation renovations and their funding levels.
Upon notification of approval, the using agency must implement the
renovations, according to N.J.A.C. 7:32-1.10.

5. Upon project completion and acceptance by all parties, the
ECBP shall review the final cost figures. The using agency will be
subject to an audit and shall make available all records pertaining
to the completed project. The using agency shall return any unused
funds to the ECBP. Failure to comply with this requirement will
result in the using agency’s returning all ACBP funds awarded for
additional projects and jeopardize future ECBP funding.

7:32-1.7 Energy audit implementation procedure
(a) Requests for funding to perform energy audits shall include:
1. The name of the facility;
2. The name/number and address of the buildings to be audited;
3. The gross square footage of each building;
4, The scope of the audit; and
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5. An estimate of the cost of the audit.

(b) Requests for funding of energy audits shall be approved at
the discretion of the ECBP and are subject to the following criteria:

1. That the audits requested do not duplicate existing audits or
engineering studies considered acceptable by the ECBP;

2. That the estimated cost of an audit or analysis is not dispropor-
tionately great when compared to the possible savings that may be
identified;

3. That the continued use of the building(s) or facility is consistent
with the using agency’s long-range plan; and

4. That energy audits are efficiently scheduled (that is, audits will
be grouped by institution, location and technical similarities in order
to keep the number of consultants to a minimum, reduce cost and
expedite energy audits).

(c) Upon the Commissioner’s approval of funding, the using
agency shall submit to DBC a list of the energy audits to be
performed. However, autonomous agencies shall use their own
procurement procedures when energy audits will be performed at
their facilities.

(d) All audits shall be in compliance with N.J.A.C. 7:32-1.8, which
sets forth the required energy audit contents.

(e) The DBC or the autonomous agency shall coordinate with the
ECBP to define the scope of the audit prior to advertising for the
selection of the auditing firm.

(f) The DBC or autonomous agency shall select and retain an
auditor.

(g) The using agency shall consult ECBP in the selection process
of the auditor.

(h) The auditor shall submit the audit to the DBC and/or the
using agency, and the ECBP. When the using agency is autonomous,
the auditor shall submit the audit to the using agency and the ECBP.
The ECBP and the using agency shall have 15 working days after
receipt of the audit to notify the DBC of acceptance or of any
deficiencies in the audit with regard to conformance with general
auditing procedure, completion of specific tasks in the work assign-
ment, and compliance with the audit content requirements of
NJ.A.C. 7:32-1.8. If there are any deficiencies, the DBC or, when
applicable, the autonomous agency, shall return the work product
to the auditor marked ‘““unacceptable.”

(i) Upon acceptance of the completed audit, the ECBP shall
transmit written approval of the audit to the using agency and the
DBC. Final payment shall not be made until ECBP approval is on
record.

7:32-1.8 Energy audit contents

(a) The energy audit shall include the following:

1. A description of building characteristics and energy data, in-
cluding:

i. The operating characteristics of energy using systems; and

ii. A chart of energy use and cost data for each type of fuel used
in the prior 12-month period;

2. A description and analysis of all potential energy-conserving
maintenance and operating procedures, including:

i. A description of each maintenance and operating procedure;

ii. An estimate of the annual energy savings and energy cost
savings expected from the implementation of each maintenance and
operating procedure. In calculating the potential energy savings and
energy cost savings, the auditor shall clearly show how energy savings
and energy cost savings have been estimated by providing calcu-
lations for manual procedures, or by providing input data,
methodology, equations, and sample calculations capable of verifica-
tion for computer-generated results; and

iti. A cost estimate for implementing each maintenance and
operating procedure.

3. A description and analysis of all potential energy conservation
renovations, setting forth the following:

i. A description of each renovation;

ii. A cost estimate for the design and installation of each renova-
tion;

ili. An estimate of the useful life of each renovation;

iv. An estimate of increases or decreases in maintenance and
operating costs as a result of implementing each renovation, if any;
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v. An estimate of the salvage value or disposal cost of each
renovation at the end of its useful life;

vi. An estimate of the annual energy savings and energy cost
savings expected from the implementation of each energy conserva-
tion renovation. In calculating the potential energy savings and
energy cost savings the auditor shall:

(1) Assume that all energy savings obtained from energy conserva-
tion maintenance and operating procedures have been realized;

(2) Calculate the total energy savings and energy cost savings, by
fuel type, expected to result from the implementation of all potential
renovations, taking into account the interaction among the various
renovations;

(3) Calculate the portion of the total energy savings and cost
savings, as determined in (a)3ii above, attributable to each individual
renovation; and

(4) Clearly show how energy savings and energy cost savings have
been estimated by providing calculations for manual procedures, or
by providing input data, methodology, equations, and sample calcu-
lations capable of verification for computer-generated results;

4. The payback of each potential energy-conserving renovation
taking into account the interactions among the various renovations,
and presented in the format established by the ECBP;

5. An analysis of the estimated energy consumption for each
building or facility by fuel type in total British Thermal Units (BTU)
and British Thermal Unit/Square Foot/Year (BTU/sq. ft./yr.) at
optimum efficiency; and

6. A certification that the energy audit has been conducted in
accordance with the requirements of this section, and that the
auditors are free from conflicting financial interest in the products
or equipment to be acquired and installed.

7:32-1.9 Energy conservation renovation funding request

(a) All requests to fund energy conservation renovations shall
include the following:

1. An energy audit of the building/facility for which funding is
requested;

2. Payback calculations for the implementation of the renovations,
calculated by dividing the total implementation cost of the renova-
tion(s) by the total dollar savings per year. Total dollar savings can
include, but may not be limited to, direct energy savings, labor
savings, equipment maintenance savings and avoided future capital
costs;

3. Certification that the energy-conserving renovation is in con-
formance with the long-range plan for the facility and that the
building or facility will not undergo major reconstruction, be vacated,
condemned or demolished prior to the end of the payback period;
and

4. A description and schedule of any non-energy construction or
remodeling projects which must be coordinated with the energy-
related projects for which funding is required.

(b) Requests for funding of energy-conserving renovations shall
be evaluated for acceptability by ECBP according to the following
criteria:

1. Compliance with (a) above a request may be returned to the
submitting agency for revision if found to be incomplete or not in
compliance;

2. ldentification of proposed renovations which appear to require
unusual or extensive maintenance. Supporting data may be required
before acceptance; and

3. Proposed renovations which appear to require the State to use
unproven or experimental systems shall not be accepted.

(c) Acceptable energy conservation renovations conforming to the
requirements of (b) above shall be ranked according to payback.

(d) Based on the availability of funds, the ECBP shall establish
the maximum acceptable payback for energy conservation renova-
tions. However, the Commissioner, at his or her discretion, may
include projects of higher payback, special need, merit or
significance.

(e) Maximum payback established for any renovation shall not
exceed 10 years.
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(f) Upon selection and approval of energy conservation renova-
tions for funding, the Commissioner shall notify the using agency,
in writing, of such approval.

7:32-1.10 Energy conservation renovation implementation
procedure

(a) The using agency must request, in writing, ECBP approval to
start any project(s). This request shall include the following:

1. The name of the project; and

2. The estimated implementation cost.

(b) The using agency shall submit a scope of work for the pro-
ject(s) to be implemented to the ECBP for approval. This shall
include the intent of the proposed project as identified in the energy
audit. Any revision of the scope of work shall be submitted to the
ECBP for approval. Any revision done without written approval from
the ECBP shall result in the using agency being held responsible
for the funding of the project.

(c) Upon ECBP approval, funds will be transferred to the using
agency according to the following conditions:

1. For projects with an estimated implementation cost of less than
$50,000, the ECBP shall provide funds for design (design and
preparation of plans and specifications) and construction (acquisi-
tion, installation and construction).

2. For projects with an estimated implementation cost of $50,000
or greater, the ECBP shall initially provide funds for the design only;
this will be 10 percent of the estimated implementation cost. Funds
for construction shall be provided based on the construction cost
estimate submitted at the end of the design phase.

(d) The using agency shall issue contracts or submit progress
reports showing equivalent progress in implementing the funded
activities within three months of the date funds are transferred.
Failure to do so shall result in the funds being returned to the energy
conservation bond fund.

(¢) The DBC shall select and retain an engineer or architectural/
engineering firm for the design of energy-conserving renovations in
accordance with the DBC’s Architect/Engineer Selection Procedures.
If the using agency is autonomous, it may use its own procurement
procedures, provided that the architectural/engineering firm is pre-
qualified by the DBC for projects of similar scope and that the ECBP
gives formal approval. The ECBP must be consulted in the selection
process of the architectural/engineering firm.

(f) The DBC or autonomous agency must notify the ECBP of
the award of the project to the architect/engineering firm. This
notification shall include the name of the firm, award date and
amount of the design fee.

(g) The ECBP shall receive copies for review and approval of all
submittals of design plans and specifications, including a final copy
that is signed and sealed. As part of this review the ECBP shall
confirm that the plans and specifications conform with the objectives
of the original project scope of work, and verify that the costs to
be incurred are, as far as practicable, solely for application to the
purpose of the project. In the event that the submittals are deficient
in these respects, the ECBP shall notify the using agency and the
DBC or the autonomous agency in writing of same and that funds
to complete implementation shall not be released for construction
until the ECBP gives approval. In addition, the ECBP shall be
notified of all design review meetings.

(h) The ECBP shall review and approve final cost figures for the
project. Upon approval, the ECBP will transfer funds for the con-
struction portion of the project to the using agency as provided in
(c) above.

(i) Projects shall be advertised and put out for competitive bid
by the DBC or, when applicable, by the autonomous agency, in
accordance with the State bidding laws. All contractors bidding on
the project shall be pre-qualified in accordance with applicable law
and DBC regulation.

(i) In the event that the lowest responsible bid or sum of the bids
exceeds the construction cost estimate by more than five percent,
the bid(s) shall be subject to rejection by the DBC or autonomous
agency. The DBC or the autonomous agency shall consider the effect
of the bids on the estimated payback, and related factors.
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1. The DBC and the using agency, or the autonomous agency,
shall coordinate with the ECBP to determine if the project should
be reduced in scope and re-bid to meet available funds and ECBP
payback requirements or be canceled.

2. The DBC or the autonomous agency determines that the pro-
ject shall be changed in scope, the ECBP shall determine whether
the project still sufficiently conforms with the objectives of the
original project to be funded.

(k) The DBC or autonomous agency must notify the ECBP of
the award to the construction firm. This notification shall include
the name of the firm, award date and the construction bid amount.

(1) The DBC or autonomous agency must notify the ECBP of all
construction job meetings. Notification shall be given at least five
working days in advance.

(m) The DBC or autonomous agency must notify the ECBP of
the final inspection. Notification shall be given at least five working
days in advance.

(n) Prior to project closeout, the using agency shall notify the
ECBP in writing of its acceptance or rejection of the project. The
ECBP shall notify the using agency of its final acceptance or rejection
of the project. The project will not be considered complete until
both parties have indicated final acceptance.

7:32-1.11 Project review and control

(a) The ECBP may require the installation of metering equipment
as part of the project where such installation is economically and
technically feasible in order that the ECBP may fulfill its statutory
responsibility to annually report an estimate of the energy savings
resulting from the implementation of the energy-conserving renova-
tion.

(b) Each using agency will be required to submit a quarterly
report to the ECBP during the duration and at the completion of
the project. This report shall include financial and project status
information for each ECBP funded project. Failure to provide
reports will result in the cancellation of ECBP funded projects.

(c) Upon completion of the implementation of the energy-
conserving renovations, the using agency shall annually provide the
ECBP with actual energy savings realized from the implementation
of the energy-conserving renovations.

(d) The using agency and/or the DBC shall be responsible for
keeping the ECBP informed throughout all stages of the project.
This shall include sending the ECBP copies of all relevant cor-
respondence and financial information in a timely fashion.

(e) The DBC shall consider the ECBP as a co-using agency and
as such shall place the ECBP on its distribution list for all documents
that the ECBP needs to fulfill its statutory obligation of monitoring
ECBP funded projects.

(f) The using agency shall be responsible for operating, maintain-
ing, and servicing all equipment in accordance with the manufac-
turer’s recommendations to obtain the maximum energy savings and
as such shall be held financially liable.

(g) The using agency shall be responsible for pursuing all legal
and administrative channels to ensure that the obligations of the
architectural/engineering firms and contractors to the State are met.
The using agency shall be held financially liable for failing to comply.

(h) The using agency shall be held financially liable if the antici-
pated savings from the energy conservation renovations are not fully
realized as a result of negligence on the part of the using agency.

(i) The using agency shall be held responsible for any design fees
paid to the architectural/engineering firm if the agency makes unau-
thorized changes which adversely affect the original architectural/
engineering estimates and which may cause the project to be
cancelled. This shall include escalations due to delays caused by the
using agency.

(i) All change orders shall be subject to ECBP review and ap-
proval.

(k) The using agency shall return all unused funds to the energy
conservation bond fund upon project closeout or at the request of
the ECBP.

(1) The using agency must petition the ECBP in writing for any
funds in addition to those originally authorized by the ECBP. Unau-
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thorized expenditures shall result in all funds being returned to the
energy conservation bond fund and will jeopardize future ECBP
funding.

(m) The using agency shall be responsible for reporting its month-
ly energy consumption to the ECBP in the form prescribed by the
ECBP. This shall include manual and computerized reporting
procedures. The ECBP shall not consider funding requests from the
using agency which do not comply with this requirement.

7:32-1.12  Eligible energy conservation renovations

(a) The following list outlines the types of energy conservation
renovations which the ECBP has identified as resulting in a net
reduction in the amount of energy consumed by a building or facility
and which are eligible for energy conservation bond funds:

1. Energy conversion:

i. Boiler, furnace or water heater improvement or replacement;

ii. Chiller (refrigeration equipment) improvement or replacement;
and

iii. Energy recovery installation.

2. Energy distribution:

i. Distribution system modification, improvement or replacement,
including insulation of ducts and pipes;

ii. Heating, ventilation and air conditioning (HVAC) system
modification, improvement or replacement;

iii. Metering installation; and

iv. Automatic control systems and automated energy management
systems.

3. Electrical systems and lighting:

i. Light and/or fixture replacement;

ii. Motor improvement or replacement;

iii. Mechanical and electrical controls; and

iv. Automatic controls.

4. Envelope:

i. Double glazing or window replacement;

ii. Window treatment, including reflective or shading materials;

ili. Reduction of glass area;

iv. Roof insulation;

v. Wall insulation;

vi. Storm doors; and

vii. Storm windows.

5. Other: Specific renovations not listed which may be clearly
shown to result in a net reduction of energy consumption or a
reduction in the amount of dollars the State spends to purchase
energy.

7:32-1.13 Designer qualifications

(a) In order to be qualified to design projects pursuant to this
subchapter, the individual or firm must:

1. Be a New Jersey licensed professional engineer or architect,
or a member of an architect-engineer team, the principal team
members of which are licensed in New Jersey;

2. Be free from any financial interests which may conflict with
the proper performance of his or her duties; and

3. Be pre-qualified by the DBC or autonomous agency.
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(a)

EPIDEMIOLOGY, ENVIRONMENTAL AND
OCCUPATIONAL HEALTH SERVICES

Sanitation in Retail Food Establishments and Food
and Beverage Vending Machines

Temporary Retall Food Establishments and
Agricultural Markets; Mobile Retail Food
Establishments

Adopted Repeal: N.J.A.C. 8:24-8

Adopted New Rules: N.J.A.C. 8:24-8 and 9
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ADOPTIONS

Proposed: February 16, 1993 at 25 N.J.R. 662(a).

Adopted: June 14, 1993 by the Public Health Council, William
Frascella, O.D., Chairman.

Filed: June 14, 1993 as R.1993 d.345, with substantive changes
not requiring additional public notice and comment (see
N.JA.C. 1:30-4.3).

Authority: N.J.S.A. 26:1A-7.

Effective Date: July 6, 1993.
Expiration Date: April 14, 1998.

Summary of Public Comments and Agency Responses:

The Department of Health, with the concurrence of the Public Health
Council, is adopting a repeal and new rules at N.J.A.C. 8:24-8, governing
temporary retail food establishments and agricultural markets, and new
rules at NJA.C. 8:24-9, governing mobile food establishments. The
comment period for the proposed repeal and new rules expired on March
18, 1993. The Department received several written comments from two
local health departments concerning these amendments. Mr. Joseph
Przywara, Environmental Health Coordinator of the Ocean County
Health Department, and Suzanne Cavanaugh, Principal Sanitary Inspec-
tor of the Atlantic County Health Department. These were the only
written or oral comments that the Department received concerning the
amendments proposed on February 16, 1993.

The Department conducted a public hearing on the proposed readop-
tion, with amendments, including these new rules, and on other
proposals, on March 8, 1993. No one appeared for the purpose of
commenting on the proposed readoption with amendments. James A.
Blumenstock, hearing officer for the Department, recommended that the
Department review, and respond appropriately to, any comments which
may be received in writing. The hearing record may be reviewed by
contacting Susan Eates, Department of Health, Health-Agriculture Bldg.,
CN 360, Trenton, NJ 08625.

COMMENT: Mr. Joseph Przywara, Ocean County Health Depart-
ment, provided the following comment: N.J.A.C. 8:24-9.1(c) relates to
mobile units or pushcarts which only serve prepared prepacked food
items in individual servings. The last sentence states, “however,
frankfurters may be prepared and served from these units or pushcarts”
which, in his opinion, will create complications for the enforcing agency.
He stated that “Rarely, if ever, are frankfurters sold by themselves.
Usually they are accompanied by condiments including chili sauces,
cheese sauces, etc.” The commenter suggested that this section should
be deleted or it should be made clear that