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STATE AGENCY RULEMAKING

INTERESTED PERSONS
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Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal.
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of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the

New Jersey Administrative Code.
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EXECUTIVE ORDER

GOVERNOR’S OFFICE

EXECUTIVE ORDER

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 99(1993)

Project Agreements for Public Works Projects

Issued: September 13, 1993.
Effective: September 13, 1993.
Expiration: Indefinite.

WHEREAS, the United States Supreme Court recently held in the
Boston Harbor case that state and local governments are permitted under
the National Labor Relations Act to enforce project agreements when
the government contracting unit acts as a market participant; and

WHEREAS, the Supreme Court commented in that case that the use
of project agreements “ ‘exemplifies’” the purposes of the National
Labor Relations Act; and

WHEREAS, New Jersey has a compelling interest in carrying out
public works projects at the lowest reasonable cost and the highest degree
of quality; and

WHEREAS, New Jersey must ensure that labor disputes are resolved
without the disruptions of strikes, lockouts, or slowdowns; and

WHEREAS, project agreements provide legally enforceable
guarantees that projects will be carried out in an orderly and timely
manner, without strikes, lockouts, or slowdowns; and

WHEREAS, project agreements also provide for peaceful, orderly,
and mutually binding procedures for resolving labor issues; and

WHEREAS, the State also has a compelling interest in guaranteeing
that public works projects meet the highest standards of safety and
quality; and

WHEREAS, a highly skilled workforce ensures lower costs over the
lifetime of the completed project for repairs and maintenance; and

WHEREAS, project agreements provide the State with a guarantee
that public works projects will be completed with highly skilled workers;
and

WHEREAS, project agreements allow public agencies to more ac-
curately predict the actual cost of the project; and

WHEREAS, project agreements facilitate integrated work schedules
among different trades on a project site; and

WHEREAS, project agreements also promote harmonious and
productive work environments; and

WHEREAS, New Jersey can best accomplish these goals by encourag-
ing agreements between contractors and subcontractors who perform
work on State public works projects and the appropriate building and
construction trade unions concerning important issues of employment,
such as work hours, starting times, overtime rates, and procedures for
resolving disputes; and
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WHEREAS, project agreements, therefore, advance the interests of
efficiency, quality, and timeliness;

NOW, THEREFORE, 1, JIM FLORIQO, Governor of the State of New
Jersey, by virtue of the authority vested in me by the Constitution and
by the Statutes of this State, do hereby ORDER and DIRECT:

1. It is hereby the policy of the State of New Jersey that public works
projects implemented by any State department, authority, or instrumen-
tality be subject to a project agreement whenever feasible and whenever
such agreement substantially advances the interests of costs, efficiency,
quality, safety, timeliness and the State’s policy regarding minority- and
women-owned businesses as set forth in Executive Order No. 84.

2. Every State department, authority, or instrumentality authorized to
implement a public works project shall ensure that public works projects,
whenever possible, be implemented subject to a project agreement with
the applicable building and construction trade union in whose jurisdiction
the work is to be performed.

3. In accordance with this Order, a State department, authority, or
instrumentality responsible for implementing a public works project shall
either (a) in good faith negotiate a project agreement directly with the
applicable building and construction trade union or council in whose
jurisdiction the project is to be performed, or (b) condition the award
of a contract with a project manager or general contractor upon an
agreement by the project manager or general contractor to in good faith
negotiate a project agreement with the applicable building and construc-
tion trade union or council in whose jurisdiction the project is to be
performed.

4. Any project agreement reached pursuant to this Order:

(a) shall advance the interests of the State of New Jersey including
the interests in cost, efficiency, quality, timeliness, and safety;

(b) shall contain guarantees against strikes, lock-outs, or other similar
actions;

(c) shall set forth effective, immediate, and mutually binding
procedures for resolving jurisdictional and labor disputes arising before
the completion of the work; and

(d) shall be made binding on all contractors and subcontractors on
the public works project through the inclusion of appropriate bid
specifications in all relevant bid documents.

5. In addition, any project agreement made pursuant to this Order
shall fully conform to any and all statutes, regulations, and executive
orders, including Executive Order No. 84, regarding the implementation
of set-aside goals for women- and minority-owned businesses. Moreover,
the obligation to comply with Executive Order No. 84 shall be expressly
provided in the project agreement.

6. This Order shall take effect immediately and be implemented as
soon as practicable in consideration and application of the criteria and
policies declared herein.

(CITE 25 N.J.R. 4543)
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AGRICULTURE

PROPOSALS

RULE PROPOSALS

AGRICULTURE
(a)

DIVISION OF REGULATORY SERVICES

Commercial Fertilizer and Soil Conditioners

Proposed Readaption with Amendments: N.J.A.C.
2:69

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:9-15.33.

Proposal Number: PRN 1993-491.

Submit comments by November 3, 1993 to:
Dhun B. Patel, Ph.D., Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625
Telephone: (609) 292-5575

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 2:69, Commercial
Fertilizers and Soil Conditioners, expires on November 7, 1993. The
Department of Agriculture has reviewed these rules and determined
them to be necessary, reasonable, adequate, efficient, understandable
and responsive to the purpose for which they were originally developed.
N.J.A.C. 2:69 was originally promulgated to (1) protect farmers and
consumers by determining the manufacturer’s compliance with the
guaranteed content of these products and (2) reduce the amount of
misbranded and deficient products offered for sale, thereby insuring the
quality and quantity of these agriculture products grown.

The proposed amendment to N.J.A.C. 2:69-1.8 is to establish that the
Department adopts by reference and therefore makes regulatory the
standards, terms and requirements contained in the current edition of
the Official Publication of the Association of American Plant Food
Control Officials (AAPFCO). The Association standards are recognized
by the industry as the most comprehensive and current and are accepted
throughout most of the United States. A copy of the AAPFCO publica-
tion is on file in the Director’s office, Division of Regulatory Services,
New Jersey Department of Agriculture, Health and Agriculture Building,
John Fitch Plaza, Trenton, New Jersey 08625. Copies may be obtained
by writing Joel M. Padmore, Treasurer, North Carolina Department of
Agriculture, 4000 Ready Creek Road, Raleigh, North Carolina 27607.

The procedures used to sample and analyze fertilizers are conducted
in accordance with methods published in the current edition of the
Official Methods of Analysis of the Association of Official Analytical
Chemists Supplemented by other recognized official procedures. The
proposed amendment to N.J.A.C. 2:69-1.7 is to state affirmatively that
the Department adopts by reference the methodology set forth in this
publication. The current rule at this cite is being deleted because it now
becomes redundant. A copy is on file in the Director’s office, Division
of Regulatory Services, New Jersey Department of Agriculture, Health
and Agriculture Building, John Fitch Plaza, Trenton, New Jersey 08625.
Copies may also be obtained by writing to AOAC, Fulfillment Coordi-
nator, 2200 Wilson Boulevard, Arlington, Virginia 22201-3301.

Social Impact

The rules in NJ.A.C. 2:69 implement N.J.S.A. 4:9-15.1 et seq. which,
although having been altered by revisions, has been substantially the
same since 1970. The original law was in response to the growing use
and availability of commercial fertilizers to farmers in the 1850’s, who
faced many products of doubtful value. The law and rules are designed
to provide accurate verifiable information so the proper amount and type
of fertilizer is used on any particular crop and soil.

Readoption of N.JLA.C. 2:69 will continue to provide a basis for fair
competition in the fertilizer and soil conditioner industries as well as
to protect farmers and consumers who purchase commodities covered
in this chapter.

(CITE 25 N.J.R. 4544)

Both consumers and manufacturers are affected by the testing of
commercial commodities. The purpose is to assure adequate and accurate
labeling information. The labeling allows the purchase of a product with
a known quality and the easy comparison of the product with other
similar products on the market. NJA.C. 2:69-1.1 through 1.13 will
continue to protect purchasers of fertilizers and soil conditions by reduc-
ing the amount of misbranding.

Economic Impact

Consumers will realize economic savings through the accurate labeling.
Manufacturers will be able to compete on an equal basis through the
use of the same standards in formulating their labels. Economy of scale
will be realized by the opening up of all markets in the United States
to any commercial fertilizer manufacturer through one uniform labeling
system. The savings of these economies of scale will then be able to
be passed on to the consumer. There is no increased cost on the
Department of Agriculture by use of these standards.

If a deficiency is found, the values of the nutrients in the rules are
then used in the formula to produce a figure which is compared to the
cost of the product by deficiency in the guaranteed analysis. The
guaranteed figures are then subtracted and the resulting figure is
multiplied by three to find the amount due to the customer or customers,
which is then distributed pro rata. If no customer can be identified, the
money goes to the State Treasury.

In the 1991-1992 season, 293 official samples were analyzed in the
laboratory; of these, 7.2 percent were deficient in nitrogen, 3.5 percent
were deficient in available phosphoric acid and 7.5 percent were deficient
in soluble potash. As a result, $6,866 in fines were refunded to consumers
and $9,778 was transmitted to the State Treasurer.

Regulatory Flexibility Analysis

Some commercial fertilizer manufacturers and distributors are small
businesses, as defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. The rules proposed for readoption will have an
economic impact on such businesses, though the Department knows of
no less restrictive a system than expressed in the standards. Minimal
recordkeeping or reporting requirements in regard to labeling are re-
quired under the rules.

The standards discussed in the 1993 publication of the Association
of American Plant Food Control Officers are the most universal and
accepted rules and provide a “level playing field” for all manufacturers.
This should enable small businesses to compete against the larger busi-
nesses advertising budgets on the basis of the quality of the products.

Further, there is no way to protect the consumers of these products
without a method of guaranteeing compliance with label claims. It is
important that consumers be able to rely upon labeling which provides
comparable information. It is not possible to exempt small businesses
from compliance with these rules, due to an overriding concern for the
public welfare. These standards are the most universally recognized, have
been used by the Department for years, and provide the least costly
and best protection available.

Full text of the rules proposed for readoption may be found in
the New Jersey Administrative Code at N.J.A.C. 2:69.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

2:69-1.7 [Sampling] General methodology for sampling and
laboratory analyses

[(a) Dry materials. Use slotted single or double tube, or slotted
tube and rod, with solid cone tip at one end.

1. For sampling of bagged fertilizer, lay bag horizontally and
remove core diagonally from end to end. For lots of 10 bags or more,
take core from each of 10 bags. When necessary to sample lots of
less than 10 bags, take 10 cores but at least one core from each
bag present.

2. For bulk fertilizers in trucks or railcars, use a double tube
compartmented trier with solid cone tip, effective sampling length
not less than four feet and separated compartments not more than
six inches long. Draw 10 vertical cores distributed in a standard
concentric sampling pattern (Figure 1) of such design that each core
represents approximately equal fractions of the lot. Bulk shipments
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may be sampled at time of loading or unloading by passing National
Plant Food Institute type sampling cup (Figure 2) through entire
stream of material as it drops from belt or chute. Make sampling
such as to assure not less than 10 equal timed spaced passes through-
out transfer operation. Stream samples are not applicable unless
uniform continuous flow of fertilizer is maintained for at least three
minutes while lot is being sampled.

3. For sampling small packages of fertilizer (ten pounds or less),
take one entire package as sample.

4. Bulk fertilizers in storage should be sampled by probing verti-
cally as in Fig. 3. If the bin has been filled from a center location
forming a coned or ridged pile, Figure 3 locates the sampling points.

5. Reduce composite to quantity required, preferably by riffling,
or by mixing thoroughly on clean oil cloth or paper and quartering.
Place all samples in airtight containers.

(b) For sampling liquid fertilizer, (in absence of free ammonia)
flush delivery line and faucet on storage tank and collect enough
sample in glass or polyethylene container. Alternatively, lower sam-
ple container into material through port in top of tank and let fill.
Seal container tightly to prevent evaporation.

(c) For sampling suspension fertilizers, following agitation for
several minutes and flushing any valves and lines by:

1. Directly from the petcock at the bottom of tank(s).

2. From the hose on the storage, nurse, or applicator tank(s) after
the lines have been thoroughly flushed. Caution should be exercised
to see that all valves other than one from tank(s) being sampled
have been securely “cut off”.

3. By dip tube of not less than ¥ inch 1.D. Seal container tightly
to prevent evaporation.

(d) The methods of sampling can be altered by the State Chemist
to conform to publications such as those of the Association of
Official Analytical Chemists.]

(a) The Department of Agriculture adopts as a rule and in-
corporates herein by reference the general methods for sampling
and laboratory analyses set forth in the 15th (1990) edition of the
Official Publication of the Association of Analytical Chemists, Inc.,
as amended and supplemented.

(b) A copy of the 15th (1990) edition of the official methods of
the Association of Official Analytical Chemists (AOAC) is on file
in the Director’s Office, Division of Regulatory Services, New Jersey
Department of Agriculture, Health and Agriculture Building, John
Fitch Plaza, Trenton, New Jersey 08625. Copies may be procured
by writing to AOAC, Fulfillment Coordinator, 2200 Wilson
Boulevard, Arlington, Virginia 22201-3301.

2:69-1.8 [Definitions of fertilizer terms] General rules regarding
fertilizers

(a) [Fertilizer terms used shall be those contained in the current
edition] The Department of Agriculture adopts as a rule and herein
incorporates by reference each annual edition, in turn, of the Official
Publication of the Association of American Plant Food Control
Officials, Inc.[1]

(b) A copy of the current edition of the Official Publication of
the American Plant Food Control Officials is on file in the Director’s
Office, Division of Regulatory Services, New Jersey Department of
Agriculture, Health and Agriculture Building, John Fitch Plaza,
Trenton, New Jersey 08625. Copies may be procured by writing to
Joel M. Padmore, North Carolina Department of Agriculture, 4000
Reedy Creek Road, Raleigh, NC 27607.

[!Copy filed with Director, Division of Regulatory Services, N.J.
Department of Agriculture, Health-Agriculture Building, John Fitch
Plaza, Trenton, New Jersey 08625. Copies may be procured by
writing to Robert C. Rund, Department of Biochemistry, Lafayette,
Indiana 47906.]

2:69-1.10 Penalties

When an official analysis shows that a commercial fertilizer or
soil conditioner is deficient in one or more of its guaranteed secon-
dary or micro nutrients beyond the investigational allowance as
established by [Regulation #3] N.J.A.C. 2:69-1.3 a penalty of $20.00
shall be assessed by the State Chemist against the licensee plus $5.00
per ton or fraction thereof. All penalties assessed under this regula-
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BANKING

tion shall be pro-rated to the purchaser(s), or to a consumer(s) who
thereafter received possession of a lot represented by the sample
analyzed, within 60 days after the date of notice from the State
Chemist to the licensee. Receipts shall be obtained and forwarded
promptly to the State Chemist by the licensee. If the purchaser(s)
or consumer(s) cannot be found, the amount of the penalty shall
be paid to the State Treasurer.

BANKING
(a)

DIVISION OF REGULATORY AFFAIRS

Capital

Proposed New Rule: 3:4-1.6

Authorized By: Jeff Connor, Commissioner, Department of
Banking.

Authority: N.J.S.A. 17:1-8.1; 17:9A-17.1 Note; and 17:16M-9.

Proposal Number: PRN 1993-552.

Submit comments by November 3, 1993 to:
Rule Comments
Attn: Steve Szabatin
Deputy Commissioner
Department of Banking
CN 040
Trenton, NJ 08625

The agency proposal follows:

Summary

The Department of Banking proposes to adopt a new rule regarding
the capital required by a depository institution to charter flip as an
interim step to facilitate an acquisition or merger.

Recent legislative changes permit institutions to flip from an associa-
tion to a savings bank to a commercial bank, or vice versa. N.J.S.A.
17:9A-17.1 et seq; and 17:16M-1 et seq. To qualify for such a conversion,
a depository institution must meet all capital maintenance requirements.
For depository institutions which are converting as an interim step to
facilitate a merger or acquisition, the Department proposes to set the
capital requirement at two percent, provided that the resulting depository
institution after the merger or acquisition will have a ratio of Tier 1
capital to assets of at least four percent.

Social Impact
The proposed new rule will facilitate mergers and acquisitions with
institutions which are below four percent Tier 1 capital. This will have
the public benefit of providing another alternative for an institution to
come compliance with capital requirements set by the Department and
federal regulators.

Economic Impact
The fees charged for conversion are not affected by the proposed rule.
To the extent that the proposed rule facilitates mergers or acquisitions,
it may have a positive economic impact on the institutions involving by
reducing costs and promoting efficiency.

Regulatory Impact Statement
About one-half of depository institutions are small businesses as de-
fined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
However, these rules facilitate conversions, and do not impose any new
reporting, recordkeeping or compliance requirements. Accordingly, no
differentation in business size is necessary.

Full text of the proposed new rule follows:

3:4-1.6 Capital for interim conversion

(a) Notwithstanding any rule to the contrary, a depository institu-
tion with a ratio of Tier 1 capital to assets in excess of two percent
shall be deemed to be adequately capitalized to qualify for a con-
version to a bank, savings bank, capital stock savings bank, capital
stock association or mutual association pursuant to N.JS.A.
17:9A-17.1 et seq and/or N.J.S.A. 17:16M-1 et seq., provided that:

1. The conversion is an interim step toward a merger or acquisi-
tion with another institution; and

(CITE 25 N.J.R. 4545)
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COMMUNITY AFFAIRS

2. After the merger or acquisition, the resulting depository institu-
tion will have a ratio of Tier 1 capital to total assets of at least four
percent.

COMMUNITY AFFAIRS
C)

DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Minor Work

Proposed Amendment: N.J.A.C. 5:23-2,17A

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.

Authority: N.J.S.A. 52:27D-124.

Proposal Number: PRN 1993-540.

Submit comments by November 3, 1993 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625
Fax No. (609) 633-6729

The agency proposal follows:

Summary

NJ.A.C. 5:23-2.17A(c)1 currently allows reroofing in excess of 25
percent of the total roof area in one and two-family dwellings to be
“minor work.” That designation allows the contractor or homeowner to
comply with the code simply by notifying the enforcing agency before
work begins, and then mailing in the permit application and fee.

It has come to the attention of the Department that there have been
several cases of such “minor work” where more than two roof coverings
have been added, or the base or support structures are not sufficient
for the weight of the material being applied. After issuing a minor work
permit, the code official is required to perform an inspection within 30
days of notice. In the case of reroofing, code officials are finding non-
complying or potentially unsafe conditions after all of the work is com-
pleted.

The proposed amendment would make it mandatory to obtain a
construction permit before reroofing work begins, except for work classi-
fied as “ordinary repairs.”

Social Impact
The proposed amendment will protect public safety by allowing the
enforcing agency to be sure that reroofing is properly done so as to
prevent sagging or structural failure of the roof.

Economic Impact
While there will be added costs involved in complying with permit
requirements, the long-term economic impact of this amendment should
be positive to the extent that roof failure is minimized and roofing work
does not have to be removed and redone.

Regulatory Flexibility Analysis

Requiring permits for reroofing will have the same effect on buildings
owned or leased by “small businesses,” as defined in the New Jersey
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., as it will on
buildings owned by persons and business entities other than “small
businesses.” The safety considerations are the same for all and no
differential treatment is warranted. While permitting costs will be in-
curred, the long-term economic effects should be positive.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

5:23-2.17A Minor work

(a)-(b) (No change.)

(c) Minor work:

1. Minor work shall mean and include the construction or total
replacement of any porch or stoop which does not provide structural
support for any roof or portion of a building; the construction or
alteration of any rooms within an existing one or two family dwell-
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ing, provided that no structural members are altered in any way;
the removal and replacement of more than 25 percent of the exterior
siding [and/or roofing] of a one or two-family dwelling;

2.-4. (No change.)

(d) (No change.)

(b)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code

Utility Load Management Device Installation
Programs; Plan Review for Mausoleums;
Department Fees

Proposed Amendments: N.J.A.C. 5:23-2.18A, 3.11
and 4.20

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.

Authority: N.J.S.A. 52:27D-124.

Proposal Number: PRN 1993-563.

Submit comments by November 3, 1993 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625
Fax No. (609) 633-6729

The agency proposal follows:

Summary

In 1989, a new rule was adopted at N.J.A.C. 5:23-2.18A, that allowed
for a special inspection ratio and fee schedule for the installation of load
management devices (see 21 N.J.R. 233(a) and 3458(a)). These are
devices owned by the electrical utility and installed by contractors
employed by the utility. Since these devices were all similar, only 30
percent were inspected and a 30 percent fee schedule was established.
Permit applications were required for each device installation.

Over the past four years, the Department has found that all aspects
of the load management device rule, except papework, have worked very
well. Recently, in one municipality, 7,000 load management devices were
installed. This required 7,000 permit applications, entering the informa-
tion into the municipal computer systems and filing. While the
municipality had no trouble keeping up with the inspection process, they
were unable to process the related paperwork.

The proposed amendments do not change the requirements for inspec-
tions. They do, however, dramatically reduce the amount of paperwork
that must be processed by the utility, electrical contractor and municipali-
ty. Instead of one permit per installation, these amendments allow the
contractor to put all of the installations completed the previous week
on one permit. In addition to the permit application, the utility must
provide a listing of all installations with detailed information to assist
with inspections.

Due to the requirements of the Uniform Construction Code Activity
Reporting System (UCCARS), special rule provisions are needed. The
utility shall be the owner of the permit, since it owns the devices being
installed and may remove them at any time. In addition, the system
requires a block and lot number to be listed for the permit. For uniformi-
ty, the Department is requiring “UCC 2.18” as the block number and
“A” as the lot. (This is because N.J.A.C. 5:23-2.18A is the rule governing
load management devices.)

These devices have been considered to be electrical devices, and most
municipal fee schedules allowed the installation of one to 50 devices
for a flat fee. Since there was usually only one device per installation,
a minimum fee was charged. With hundreds of these devices now
proposed to be on a single permit, the method of determining the fee
had to be revised, since the purpose of the proposed amendment is not
to make a radical change in fee revenue. Load management devices will
now be listed as a separate item, with a flat fee for each device inspected.
This fee is similar to the minimum fee and shall keep the amount of
fees paid approximately the same.

The proposed amendment also addresses the issue of certificates of
approval. The amendment would require one certificate of approval to
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be issued for each permit, which might include hundreds of devices.
Currently, some municipalities are requiring, and charging for,
certificates of approval for these devices, while others are not.

The proposed amendment at NJ.A.C. 5:23-3.11 includes an unrelated
amendment designating the Department of Community Affairs as the
sole plan review agency for public mausoleums, vaults, crypts or other
structures intended to hold or contain human remains. N.J.S.A. 8A:3-14
already requires that full detailed plans and specifications of any such
structure be presented to the Department for examination and approval
before it can be constructed, so that the Department can determine
whether the proposed structure can be operated and maintained without
constituting a hazard to public health or safety. This proposal amends
the rule on sole plan review authority of the Department to include this
statutory delegation.

Social Impact

The proposed amendments to N.J.A.C. 5:23-2.18A and 4.20 are in-
tended to promote uniformity in the processing of load management
device permits, thereby eliminating the need for redundant paperwork
by the utility, contractor and municipal code enforcement office.

Incorporating the provisions of NJ.S.A. 8A:3-14 in the Uniform Con-
struction Code rules at NJ.A.C. 5:23-3.11 will eliminate a possible source
of confusion as to whether local or State enforcing agencies have plan
review authority over mausoleums and similar structures.

Economic Impact

While most municipalities have been able to cover the cost of inspec-
tions for load management devices with the fees collected, they have
not been able to cover the cost of clerical overtime and/or temporary
clerical help for processing the paperwork. Instead of raising fees, the
proposed amendment will provide substantial savings due to the elimina-
tion of unnecessary paperwork, both for the utility and contractor who
generate it and for the municipalities who must process it. In the
municipality that brought this issue to the Department’s attention, only
30 permit applications would be required for the same work now requir-
ing 7,000. Neither the workloads nor the revenues of private and
municipal enforcing agenices will be affected by these amendments, since
no change is being made either to fees or to the percentage of inspections
that is required. As N.J.A.C. 5:23-3.11 is amended to clarify Department
review and approval authority already delegated by statute, no economic
impact is anticipated, except as may result from the elimination of
confusion as to plan review authority.

Regulatory Flexibility Analysis
The installation of these devices and the majority of the related
paperwork was completed by the electrical contractors installing the
devices. These contractors generally qualify as “small businesses,” as
defined in the New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-16
et seq., and they can expect to realize a substantial cost reduction in
staff time in preparing permit applications.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

5:23-2.18A  Utility load management device installation programs

(a)-(e) (No change.)

(f) On the Monday following installations, the utility shall submit
to each municipality a completed permit application[s] for all in-
stallations completed in the municipality’s jurisdiction during the
preceding week.

1. A listing of all permits so delivered shall be filed by the utility
with the Department.

2. All devices installed during that week, by a single contractor,
shall be included on that application. The application shall include
the Construction Permit Application (F100B) and an Electrical
Subcode Technical Section (F120B).

3. Since the permit is not, typically, for work at a single location,
the block number shall be entered as “UCC 2.18” and the lot as
“A.” The work site location shall be the name of the municipality
and the owner in fee shall be the utility.

4. In addition to the Construction Permit Application, the utility
or contractor shall supply the municipality a complete listing of
locations where the devices, listed on this permit, were installed.
This list shall include owner’s name, owner’s address, block and
lot, date of installation, type of device(s) installed, and the contrac-
tor’s name.
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(g) [Applications shall bear the name of the installation contractor
and the date of installation.] If, for any reason, a permit applica-
tion, or any part, is found to have been submitted in error, the utility
or its contractors shall notify the municipality [and the Department]
as soon as possible.

(h) When all required municipal and utility inspections have been
approved, a single certificate of approval, for that permit, shall be
issued to the utility. [The municipality shall submit weekly reports
to the Department which shall include a listing of permit applications
received pursuant to (f) above together with the following informa-
tion: “installations completed—permit applications received”, “er-
rata”, if applicable, and, pursuant to (k) below, “installations in-
spected —date, contractor, pass or fail”. If a municipality so chooses,
it may review and certify data presented to it by the utility, if that
data is complete and accurate. Data on pass/fail rates for inspections
shall specify each contractor so that program-wide pass/fail rates may
be tabulated.]

(1)-G) (No change.)

(k) The municipality shall inspect 30 percent of the installations
performed and shall record the results of those inspections [to be
forwarded to the Department in its weekly report pursuant to (h)
above|. The utility shall inspect at least 10 percent of the installations
performed and shall record the results of those inspections and
forward those results concurrently to the municipality and to the
Department weekly. [Any data submitted in reports by the utility
to the municipality and the Department may be omitted from the
municipality’s report, if, after reviewing the utility’s data, the
municipality finds it to be complete and accurate.)

(D-(o) (No change.)

5:23-3.11 Enforcement activities reserved to the Department

(a) The Department of Community Affairs shall be the sole plan
review agency for the following structures:

1.-5. (No change.)

6. Public mausoleums, vaults, crypts and other structures in-
tended to hold or contain human remains; and

Recodify existing 6. as 7. (No change.)

(b)-(h) (No change.)

5:23-4.20 Departmental fees

(a)-(b) (No change.)

(c) Departmental (enforcing agency) fees shall be as follows:

1. (No change.)

2. The basic construction fee shall be the sum of the parts com-
puted on the basis of the volume or cost of construction, the number
of plumbing fixtures and pieces of equipment, the number of elec-
trical fixtures and devices and the number of sprinklers, standpipes
and detectors (smoke and heat) at the unit rates provided herein
plus any special fees. The minimum fee for a basic construction
permit covering any or all of building, plumbing, electrical, or fire
protection work shall be $46.00.

i.-ii. (No change.)

iti. Electrical fixtures and devices: The fees shall be as follows:

(1)-(2) (No change.)

(3) For each motor or electrical device greater than 10
horsepower and less than or equal to 50 horsepower; for each service
panel, service entrance, or sub-panel less than or equal to 200
amperes; [and] for [all] each transformers and generators greater
than 10 kilowatts and less than or equal to 45 kilowatts|,]; and for
each utility load management device, the fee shall be $46.00.

(4)-(6) (No change.)

iv. (No change.)

3.-9. (No change.)
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(a)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Municipal Fees; Annual Permits

Proposed Amendment: N.J.A.C. 5:23-4.18

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.

Authority: N.J.S.A. 52:27D-124.

Proposal Number: PRN 1993-564.

Submit comments by November 3, 1993 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625

The agency proposal follows:

Summary

When N.J.A.C. 5:23-4.20(c)5ii(2) was amended in 1992 to change the
training registration fee from $100.00 to $140.00, the same change was
inadvertently not made to the other provision in which the same require-
ment appears—N.J.A.C. 5:23-4.18(a)5. This discrepancy has become a
source of confusion, which the proposed amendment is intended to
eliminate. The amendment also updates the name of the bureau
responsible for receiving training registration fee payments. The former
Bureau of Construction Code Enforcement is now the Construction Code
Element, and the bureaun within that element that includes the Training
Section is, as indicated in N.J.A.C. 5:23-4.20(c)5ii(2), the Bureau of
Technical Assistance.

Social Impact
The proposed amendment will correct a discrepancy between two rule
provisions, thereby eliminating a source of confusion.

Economic Impact
Since the fee of $140.00 is already being charged by authority of
NJ.A.C. 5:23-4.20(c)5ii(2), the proposed amendment will have no
economic impact.

Regulatory Flexibility Statement
Since there will be no economic impact as a result of the proposed
amendment, there can be no differential economic impact or any com-
pliance requirements for “small businesses,” as defined in the New Jersey
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. No new require-
ments are imposed.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

5:23-4.18 Standards for municipal fees

(a) General:

1.-4. (No change.)

5. Prior to the issuance of the annual permit, a training registra-
tion fee of [$100.00] $140.00 per subcode shall be submitted by the
applicant to the municipal construction official, who shall forward
the fee to the Department of Community Affairs, Bureau of
[Construction Code Enforcement] Technical Assistance, Training
Section along with [copies] a copy of the construction permit (Form
F-170C). Checks shall be made payable to “Treasurer, State of New
Jersey.”

(b)-(k) (No change.)

{CITE 25 N.J.R. 4548)
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(b)

STATE BOARD OF EDUCATION
Appeals

Proposed Readoption with Amendments: N.J.A.C. 6:2

Authorized By: State Board of Education, Mary Lee Fitzgerald,
Secretary, State Board of Education and Commissioner,
Department of Education.

Authority: N.J.S.A. 18A:4-1 through 18A:4-20, 18A:6-27 through
18A:6-29, 18A:6-39, 18A:7A-15 and 18A:12-29.

Proposal Number: PRN 1993-554.

Submit written comments by November 3, 1993 to:
Elease E. Greene-Smith, Administrative Practice Officer
N.J. Department of Education
225 East State Street, CN 500
Trenton, New Jersey 08625-0500

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 6:2 expires on
February 6, 1994 unless readopted. The State Board of Education,
pursuant to the authority of N.J.S.A. 18A:4-1 through 18A:4-20, 18A:6-27
through 18A:6-29, 18A:6-39, 18A:7A-15 and 18A:12-29, proposes a re-
adoption with amendments of the rules pertaining to appeals to the State
Board from final decisions of the Commissioner of Education, N.J.A.C.
6:2.

This chapter provides the rules of procedure for processing appeals
taken to the State Board of Education pursuant to N.J.S.A. 18A:6-27
from final decisions of the Commissioner of Education, State Board of
Examiners and the School Ethics Commission. The Legal Committee
of the State Board of Education has reviewed the rules codified at
N.J.A.C. 6:2 and deems them essential to the fulfillment of the State
Board’s responsibilities to decide cases involving alleged violations of the
school laws. The provisions of this chapter became effective prior to
September 1, 1969. These rules were previously amended August 16,
1982 and March 21, 1984; they were repealed and a new chapter was
readopted and became effective February 6, 1989.

The most significant proposed amendments to these rules are the
repeal of the procedural rules for appeals to the State Board of Educa-
tion from decisions of the Commissioner on school budget cap waiver
applications pursuant to N.J.S.A. 18A:7A-25, which was repealed by the
State legislature, and the inclusion of appeals from decisions of the
School Ethics Commission made pursuant to N.J.S.A. 18A:12-29.

A review of the proposed readoption with amendments follows:

Subchapter 1. General Provisions

N.J.A.C. 6:2-1.1 and 1.2 specify which decisions are appealable to the
State Board of Education. N.J.A.C. 6:2-1.1(a) has been amended to
specify that decisions of the School Ethics Commission finding a violation
of the School Ethics Act are appealable to the State Board of Education.

N.J.A.C. 6:2-1.3 prescribes the 30-day period for appealing to the State
Board of Education from a decision of the Commissioner of Education,
as required by N.J.S.A. 18A:6-28. N.J.A.C. 6:2-1.3(a) has been amended
to include appeals from decisions of the School Ethics Commission.

N.J.A.C. 6:2-14 specifies how the State Board computes periods of
time referred to in this subchapter. There are no amendments proposed
for these rules.

N.J.A.C. 6:2-1.5 delineates the conditions under which extensions for
filing papers may be obtained. The existing rule sets forth the procedures
to be followed when extensions are opposed. N.J.A.C. 6:2-1.5(d) dis-
allows extensions beyond 30 days in all instances, unless leave has been
granted by the Legal Committee. These provisions are intended to
eliminate potential abuses which prolong or delay the State Board
appeals process. There are no amendments proposed for these rules.

N.J.A.C. 6:2-1.6 specifies the manner in which appeals and cross
appeals are made to the State Board. This section has been amended
to include appeals from decisions of the School Ethics Commission.

N.J.A.C. 6:2-1.7 specifies the contents of notices of appeal and cross
appeal, and the filing and proof of mailing requirements for appeals to
the State Board. N.JA.C. 6:2-1.7 also specifies that the acceptable
method of showing proof of service of appeals are a signed acknowl-
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edgement of service by the party or the party’s attorney, or affidavit,
or a certificate of service. There are no amendments proposed for this
rule.

N.J.A.C. 6:2-1.8 specifies what is included in the record on appeal.
This section defines for parties what certification of the record by the
Commissioner means and provides notice to the parties that the record
which was before the Commissioner is certified to the State Board. The
process established in N.J.A.C. 6:2-1.8 is intended to assure the parties
that the entire record is before the State Board when it reviews an
appeal. NJ.A.C. 6:2-1.8 has been amended to include School Ethics
Commission decisions and to clarify that the record on appeal includes
tape recordings, computer disks and exhibits, as well as the papers filed
in a case.

N.J.A.C. 6:2-1.9 specifies the conditions under which the record before
the State Board may be supplemented. There are no amendments
proposed for this rule.

N.J.A.C. 6:2-1.10 specifies the requirements for filing and service of
all briefs, motions, applications and exceptions to the State Board. There
are no amendments proposed for this rule.

N.J.A.C. 6:2-1.11 specifies the timelines for filing and service of briefs,
motions, applications and exceptions with the State Board. There are
no proposed amendments for this rule.

N.J.A.C. 6:2-1.12 provides notice to appellants and cross appellants
that failure to file an appeal brief or brief in support of a cross appeal
could result in the State Board dismissing the appeal or cross appeal.
Respondents are also provided notice that their failure to meet the filing
deadline for an answer brief could result in the State Board considering
the matter on the record before them. There are no amendments
proposed for this rule.

NJ.A.C. 6:2-1.13 specifies what is to be included in appeal briefs,
answer briefs and briefs in support of a cross appeal. N.J.A.C. 6:2-1.13
has been amended to require that all briefs be dated and signed by the
attorney of record.

N.J.A.C. 6:2-1.14 provides for and establishes requirements applicable
to appendices to briefs. N.J.A.C. 6:3-1.14 has been amended to clarify
that the decision appealed from is to be included in the appendix to
the appeal brief or brief filed in support of a cross appeal. The intent
of this provision is to ensure that the documentation which is material
to the resolution of a given case will be submitted with the briefs.

N.J.A.C. 6:2-1.15 specifies the length of formal briefs, which is not
to exceed 40 pages exclusive of tables of contents and appendices. Letter
briefs and reply briefs are not to exceed 15 pages. This rule provides
that the page limit requirements may be relaxed only by leave of the
Legal Committee. There are no amendments proposed for this rule.

NJ.A.C. 6:2-1.16 provides that the State Board may order briefs
suppressed under certain circumstances and may direct the filing of a
new brief within a fixed period of time. N.J.A.C. 6:2-1.16 has been
amended to provide that all briefs and papers filed must protect the
anonymity of minors who are witnesses or parties in cases appealed to
the State Board.

N.J.A.C. 6:2-1.17 defines the manner in which parties may respond
to reports of the State Board Legal Committee. There are no amend-
ments proposed for this rule.

N.J.A.C. 6:2-1.18 defines the manner in which parties shall file motions
and supporting briefs with the State Board. There are no amendments
proposed for this rule.

N.J.A.C. 6:2-1.19 provides that the State Board may relax its
procedural rules where adherence would result in injustice. There are
no amendments proposed for this rule.

Subchapter 2. Miscellaneous Proceedings

N.J.A.C. 6:2-2.1 sets forth the manner in which motions to appear
as amicus curiae are to be filed with the State Board and the conditions
under which such motions will be granted. There are no amendments
proposed for this rule.

NJ.A.C. 6:2-2.2 sets forth the manner in which motions for stay are
to be filed with the State Board of Education. There are no amendments
proposed for this rule.

N.J.A.C. 6:2-2.3 sets forth the manner in which motions for leave to
appeal interlocutory orders, decisions or actions are to be made before
the State Board. There are no amendments proposed for this rule.

N.J.A.C. 6:2-2.4 sets forth the manner in which a party may move
for emergency relief before the State Board. N.J.A.C. 6:2-2.4 has been
amended so as to cross-reference N.J.A.C. 6:2-3.3, which permits delega-
tion of decision-making authority in certain circumstances.
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N.J.A.C. 6:2-2.5 provided a process for the State Board to decide
appeals from budget cap waiver applications under N.J.S.A. 18A:7A-25.
NJ.A.C. 6:2-2.5 is being repealed because N.J.S.A. 18A:7A-25 was re-
pealed by P.L. 1990, c.52 and no longer provides general authority for
the Commissioner to grant cap waivers. N.J.A.C. 6:2-2.5 is being reserved
pending the adoption of rules pertaining to budget reviews by the
Commissioner in cases involving cap waivers under N.J.S.A. 18A:7D-28.

N.J.A.C. 6:2-2.6 sets forth the procedures under which recommenda-
tions by the Commissioner for the creation of a State-operated school
district are to be considered by the State Board. There are no proposed
amendments to this rule.

N.J.A.C. 6:2-2.7 sets forth the manner in which parties may request
clarification of State Board of Education decisions. There are no
proposed amendments to this rule.

Subchapter 3. Review and Decision

N.J.A.C. 6:2-3.1 defines the functions and authority of the State Board
Legal Committee. N.J.A.C. 6:2-3.1(a) has been amended to include
appeals from decisions of the School Ethics Commission.

N.J.A.C. 6:2-3.2 clarifies the procedures for requesting oral argument
before the State Board or its Legal Committee. Also set forth in this
section are the procedures for requesting oral argument and the con-
ditions under which such requests will be granted. There are no proposed
amendments to this rule.

N.J.A.C. 6:2-3.3 sets forth the State Board’s authority to decide appli-
cations for emergency relief and conditions under which the authority
may be delegated to the State Board president or chairperson of the
Legal Committee. There are no proposed amendments to this rule.

N.J.LA.C. 6:2-3.4 sets forth the manner in which the State Board will
make final decisions. There are no proposed amendments to this rule.

Social Impact

The existing rules were designed for the processing of appeals to the
State Board of Education from decisions of the Commissioner of Educa-
tion and the State Board of Examiners and are intended to facilitate
the administrative appeal process and advance justice. The readoption
of these rules would include appeals from the School Ethics Commission
and would continue to clearly delineate the appeals process, and to set
realistic, clear, and fair timelines for litigants during the process. These
rules are necessary to establish certain and clear procedures for litigants
in pursuing their administrative appeals. Without them, litigants would
be without guidance in the appeals process.

Economic Impact
The readoption with amendments of these rules impose no economic
burden other than those which parties assume themselves by way of
seeking representation of counsel. These rules require no filing fee nor
are parties obliged to be represented by counsel.

Regulatory Flexibility Analysis

A small business, as defined by the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., which provides service or supplies/materials to a
district board of education, may seek relief before the State Board
concerning alleged violation of bidding laws or regulations. Under these
circumstances, the small business would be required to comply with the
reporting, recordkeeping and other compliance requirements of this
chapter as described above in the same manner as any other individual,
body or entity invoking the State Board’s jurisdiction. However, the
burden of compliance with these rules is minimal and is offset positively
by the provision of such a mechanism for relief. No varying standards
are therefore provided based on business size.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 6:2.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

6:2-1.1 Appealable decisions

(a) Final decisions of the Commissioner of the Department of
Education, [and] of the State Board of Examiners, and of the School
Ethics Commission are appealable to the State Board of Education
Final decisions include the following:

1. Any determination of the Commissioner, including, as to those
separable issues upon which the Commissioner has rendered a final
decision, a decision remanding all or part of a controverted case;
[and]
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2. Any decision of the State Board of Examiners pertaining to
the revocation or suspension of a certificate issued by the Board
of Examiners|.]; and

3. Any decision of the School Ethics Commission finding a viola-
tion of the School Ethics Act, N.J.S.A. 18A:12-29d.

(b) The State Board, upon application made pursuant to N.J.A.C.
6:2-2.3, may grant leave to appeal from an interlocutory order,
decision or action of the Commissioner, or his or her representative,
or of the Board of Examiners, or of the School Ethics Commission.

6:2-1.2 Who may appeal
(a) Any party aggrieved by a decision of the Commissioner, or
a decision by the Board of Examiners to revoke or suspend certifica-
tion, or by the School Ethics Commission finding a violation of the
School Ethics Act may appeal to the State Board of Education.
(b)-(c) (No change.)

6:2-1.3 Time for appeal

(a) Appeals from final decisions of the Commissioner, or of the
Board of Examiners, or of the School Ethics Commission shall be
taken within 30 days of the filing date of the decision from which
appeal is taken.

(b)-(c) (No change.)

6:2-1.6 How to appeal

(a) An appeal or cross appeal shall be taken by serving a copy
of the notice of appeal or cross appeal upon all other parties and
by filing the original with the Legal Committee of the State Board
of Education at 225 [West] East State Street, CN 500, Trenton, New
Jersey 08625, and a copy with the Commissioner of the Department
of Education, State Board of Examiners or School Ethics Com-
mission.

(b)-(c) (No change.)

6:2-1.8 Record on appeal

(a) The record on appeal shall [consist of] include all papers, tape
recordings, computer disks and exhibits on file with the Com-
missioner [or], Board of Examiners or School Ethics Commis-
sion, with all entries as to matters made on the record, any steno-
graphic transcript, and all papers filed with or entries made on the
records of the State Board.

(b)-(c) (No change.)

6:2-1.11 Time for serving and filing of briefs

(a) Except as otherwise provided by N.J.A.C. 6:2-2.3, [Motion]
motion for leave to appeal, the appellant shall serve and file a brief
in support of the appeal within 20 days after the appeal has been
filed. The respondent shall serve and file an answer brief within 20
days after service of the appellant’s brief. The appellant may serve
and file a reply brief within 10 days after service of the respondent’s
brief. No other briefs shall be served or filed without leave of the
Legal Committee.

(b) (No change.)

6:2-1.13 Contents of briefs

(a) The cover of each formal brief filed pursuant to this chapter
shall contain the following matter:

1. The name of the State Board of Education and the State Board
[of Education] docket number {of] for the action;

2.-5. (No change.)

(b)-(c) (No change.)

(d) All briefs shall strictly preserve the anonymity of any minor
who is a party to or witness in the matter by such means as using
initials in place of the names of those minors.

[(d)](e) In licu of filing a formal brief in accordance with (c)
above, the appellant may file a letter brief. Letter briefs may be
typed either single or double-spaced, but shall not exceed 15 pages.
Letter briefs shall conform with the requirements of (c)2, 3, 4, and
5 above, and with the requirements of (d) above. Any point neither
briefed nor argued in the proceedings prior to the appeal to the
State Board shall include a statement to that effect in parentheses
in the point heading. No cover need be annexed, provided that the
information required is included in the heading of the letter.

(CITE 25 N.J.R. 4550)
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[(e)](f) Respondent’s answer brief shall conform to the require-
ments of (c) and (d) or [(d)] with those of (e) above, but shall include
a counter-statement of facts only if respondent disagrees with such
statement in appellant’s brief.

[(D](g) A brief in support of a cross appeal shall conform to the
requirements of (c) and (d) or [(d)] with those of (e) above.

[(®](h) [Appeallant’s] Appellant’s reply brief shall conform to the
requirements of (c) and (d) or [(d)] with those of (e¢) above.

6:2-1.14 Appendices

(a) An appeal brief or brief in support of a cross appeal shall
have appended thereto an appendix containing the decision appealed
from and such parts of the record, including evidentiary exhibits or
portions thereof, upon which the appellant or cross-appellant relies,
or upon which it should reasonably be assumed the respondent will
rely in meeting the issues raised.

(b) (No change.)

6:2-1.15 Length of briefs

(a) Initial briefs of parties, if formal briefs, shall not exceed 40
pages exclusive of tables of contents and appendices.

(b) Letter briefs and reply briefs shall not exceed 15 pages.

[(b)](c) These page limits may be relaxed only by leave of the
Legal Committee, which may be applied for ex parte.

6:2-1.16 Inadequacy or impropriety of briefs and papers

(a) (No change.)

(b) The [Legal Committee] State Board may, on its own or motion
by a party, strike a brief of any part of a brief that is profane or
abusive of the State Board or another person.

(c) If a brief or other paper filed fails to preserve the anonymity
of any minor who is a party or was a witness in the case, the State
Board may order the same suppressed.

6:2-1.18 Motions
(a) Every motion shall be accompanied by a brief, conforming to
the requirements of either N.J.A.C. 6:2-1.13(c) or [(d)] (e). The brief
shall explain clearly the nature of the action, the relief sought by
the moving party and why the movant is entitled thereto.
(b)-(h) (No change.)

6:2-2.4 Emergency relief

(a)-(b) (No change.)

(c) Applications for emergency relief shall be considered on an
expedited basis and as provided by N.J.A.C. 6:2-3.3.

6:2-2.5 [Appeal from a decision of the Commissioner on school
budget cap waiver applications] (Reserved)

[(a) An appeal to the State Board of Education from a decision
of the Commissioner made pursuant to N.J.S.A. 18A:7A-25 shall be
taken within seven days of the filing of the Commissioner’s decision.
The appeal shall be taken by filing with the Commissioner and the
Legal Committee of the State Board a notice identifying the decision
and stating that an appeal is being taken to the State Board from
it or such part of it as may be specified.

(b) The Commissioner shall certify the record of the cap waiver
determination to the State Board within three days after the filing
of the notice of appeal, and shall remit the record, so certified,
together with the notice of appeal and two copies of the Com-
missioner’s decision, to the Legal Committee of the State Board.

(c) Within three days of the filing of the notice of appeal, the
appellant may submit to the Legal Committee of the State Board
an original and 17 copies of the arguments upon which the appellant
will rely. The arguments may be presented in letter form and shall
state the reasons that a thorough and efficient system of education
cannot be provided without each of the line items from which the
appeal is taken. If no arguments are submitted within the three day
period, the State Board will determine the appeal solely on the basis
of the record certified to it by the Commissioner.]

6:2-3.1 Functions of the Legal Committee

(a) The Legal Committee shall supervise the preparation of and
make available to the State Board the entire record, and shall
transmit to each member of the Board the basic documents in the
case file, which shall include, but not be limited to:
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1. The decision [of the Commissioner or Board of Examiners]
appealed from;

2.-3. (No change.)

(b)-(d) (No change.)

ENVIRONMENTAL PROTECTION
AND ENERGY

(a)
POLICY AND PLANNING/AIR QUALITY
MANAGEMENT

Notice of Extension of Public Comment Period
Control and Prohibition of Air Pollution by Volatile
Organic Compounds

Proposed New Rules: N.J.A.C. 7:27-16.8 through
16.11, 16.13, 16.17 and 16.21

Proposed Amendments: N.J.A.C. 7:27-1.4, 2.1, 8.1,
8.2, 16.1 through 16.3,17.1, 17.3, 17.4, 23.1
through 23.7, 25.1 and 25.7; 7:27A-3.2 and 3.10;
7:27B-3.1 and 3.10

Proposed Recodifications with Amendments:
N.J.A.C. 7:27-16.1A, 16.4, 16.5, 16.6, 16.16, 16.18,
16.19, 16.20, 16.22, 16.26 and 16.27

Take notice that the Department of Environmental Protection and
Energy is extending the public comment period for the above referenced
proposed new rules and amendments, notice of which was published in
the August 2, 1993 New Jersey Register at 25 N.JLR. 3339(a). The
extended deadline for the receipt of comments is October 18, 1993.

Submit written comments by October 18, 1993 to:

Janis E. Hoagland, Esq.

Department of Environmental Protection
and Energy

Office of Legal Affairs

CN 402

Trenton, New Jersey 08625-0402

ATTN: DEPE Docket No. 41-93-07

(b)
SITE REMEDIATION PROGRAM

Notice of Extension of Opportunity for Comment
Period

Analysis of Strict, Joint and Several Liability Under
the New Jersey Spill Compensation and Control
Act

Take notice that the September 15, 1993 deadline for the submission
of comments concerning the effectiveness and fairness of the strict, joint
and several liability standard of the New Jersey Spili Compensation and
Control Act contained in the Department of Environmental Protection
and Energy’s “Notice of Opportunity for Comment” published at 25
N.J.R. 3694(a) (August 16, 1993) has been extended by the Department
to November 1, 1993. Comments may be directed until that date to:

John F. Dickinson, Jr.

Deputy Attorney General

Department of Law and Public Safety
Division of Law

Hazardous Site Litigation Section
Hughes Justice Complex

CN 093

Trenton, New Jersey 08625
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(c)
SITE REMEDIATION PROGRAM

Notice of Opportunity for Interested Party Review
Remedial Priority System

Take notice that the Department of Environmental Protection and
Energy is in the process of developing a system to score the relative
risks of contaminated sites to human health and environment. See
N.J.S.A. 58:10-23.16. The Department intends to use this system to
pursue its worst first strategy in scheduling sites for publicly funded
cleanups. See N.J.A.C. 7:26C.

The Department has developed a draft remedial scoring system which
it intends to propose as a regulation in early 1994. Copies of the draft
scoring system are available from:

Joanne Khammar

Bureau of Field Operations—Site Assessment

New Jersey Department of Environmental Protection
and Energy

CN 407

Trenton, NJ 08625-0407

(609) 584-4280

At this time the Department is seeking public input into the proposal
development process. Interested parties may submit written comments
on the draft scoring system until November 4, 1993 to Ms. Khammar
at the above address. The Department will consider all comments re-
ceived in response to this notice, but will not respond to the individual
comments.

HUMAN SERVICES
(d)

COMMISSION FOR THE BLIND AND VISUALLY
IMPAIRED

Business Enterprise Program
License

Proposed Amendments: N.J.A.C. 10:97-1.3 and 3.1

Authorized By: William Waldman, Commissioner, Department
of Human Services.
Authority: N.J.S.A. 30:1-12, 30:6-15.1 and 15.2, 20 U.S.C. 107
et seq., 34 CFR 395.
Proposal Number: PRN 1993-543.
Submit comments by November 3, 1993 to:
Jamie C. Hilton
Executive Director
Commission for the Blind and Visually Impaired
153 Halsey Street, P.O. Box 47017
Newark, New Jersey 07101

The agency proposal follows:

Summary

The New Jersey Administrative Code at N.J.A.C. 10:97 sets forth the
rules governing the Business Enterprise Program of New Jersey Com-
mission for the Blind and Visually Impaired, designated as the State
licensing agency by the United States Department of Education, Re-
habilitation Services Administration. The Commission was so designated
by the Federal government, as provided at 34 CFR 395, and is required
to promulgate rules for the operation of the Business Enterprise Program
under 34 CFR 3954,

The Commission’s rules governing the Business Enterprise Program
were reviewed by the United States Department of Education, Re-
habilitation Services Administration. They were found to be consistent
with Federal law and regulations except for N.J.A.C. 10:97-1.3, definition
of “license,” and 10:97-3.1(e), Completion of probation period and
license. The Rehabilitation Services Administration requested that the
Commission amend the rules to make them in full accord with the
Federal code on the cited issues.

At NJ.A.C. 10:97-1.3, the current definition of “license” appears to
be applied to a specific business enterprise, rather than a general
qualification to operate a facility in the program. The proposed amend-
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ment is a reflection of the Federal definition and states that the licensee
is authorized to operate a facility in the program, as distinguished from
the operation of a specific business enterprise.

N.JA.C. 10:97-3.1(e) is proposed to be amended to state that, if a
permit authorizing a specific business enterprise is terminated, through
no fault of the operator, the operating agreement is terminated, but not
necessarily the operator’s license. The termination of a permit between
the Commission and property management has no bearing on an
operator’s continuing ability to be licensed by the State.

Social Impact

The proposed amendments will define, for the 71 operators in the
Business Enterprise Program, a clarified description of the parameters
of the licensing procedure. Also, they will more accurately describe what
action will occur in the event a permit to an existing business enterprise
is terminated. The Committee of Business Enterprise Operators, elected
representatives of all licensed operators in the program, has unanimously
endorsed these amendments.

Economic Impact

During the past Federal fiscal year, there were sales of $6.8 million
by operators in the program. The average income of operators in the
program was over $26,000 per year. The 71 operators in the program
would be affected economically in the program only in case an individual
permit to a facility were terminated, through no fault of the operator.
The Business Enterprise Program staff provides continuing management
services to operators, thus making it possible for New Jersey to receive
Federal funding.

Regulatory Flexibility Statement

All businesses licensed under the program are small businesses, as
the term is defined in N.J.S.A. 52:14B-16 et seq. Currently the program
consists of 71 businesses, including cafeterias, snack bars, newsstands and
vending machines on Federal, State, county and municipal property,
throughout all areas of the State. Operators are responsible for submit-
ting weekly sales reports (see N.J.A.C. 10:97-5.1) to the Commission on
at least a monthly basis, due on or before the 15th day of the following
month, as well as keeping payments current on any stock loan, see
N.J.A.C. 10:97-3.4(b). The amendments will not change these require-
ments. A regulatory flexibility analysis is therefore not required because
these amendments do not impose reporting, recordkeeping or other
compliance requirements on small businesses, in accordance with
N.J.S.A. 52:14B-16 et seq.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10:97-1.3 Definitions
The following words and terms shall have the indicated meanings,
unless the context clearly indicates otherwise:

“License” means a written [certificate] instrument issued by the
[Commission] State licensing agency to a [qualified] blind person
[permitting the operation of a business enterprise] authorizing
such person to operate a vending facility on Federal or other
property.

10:97-3.1 Completion of probation period and license

(a)-(d) (No change.)

(e) If a permit authorizing a business to be established in a
specific location is terminated, the [operator’s license] operating
agreement is terminated. However, if termination is through no fault
of the operator, he or she will be eligible to apply for subsequent
promotion and transfer opportunities, under conditions set forth in
N.J.AC. 10:97-7.3.

(CITE 25 NJ.R. 4552)
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(a)
THE COMMISSIONER

Public information Requests
Reimbursement for Cost of Copying

Proposed Amendments: N.J.A.C. 10A:1-1.3 and
10A:31-6.13
Proposed New Rule: N.J.A.C. 10A:1-1.4

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.

Authority: N.J.S.A. 30:1B-6; 30:1B-10; and 47:1A-2.

Proposal Number: PRN 1993-550.

Submit comments by November 3, 1993 to:
William A. Fauver, Commissioner
Department of Correction
CN 863
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The present rules regarding the fees for copying records found at
NJ.A.C. 10A:1-1.3 and 10A:31-6.13 were originally based on N.J.S.A.
47:1A-2 and are being amended to comply with the revised law at
N.J.S.A. 47:1A-2 (P.L.1991, ¢.177) which took effect July 1, 1991. The
increased fees which are established by law are based upon the total
number of pages to be copied and will be changed as follows:

First through 10th page from $.50 to $.75 per page;

Eleventh through 20th page from $.25 to $.50 per page;

Over 20 pages from $.10 to $.25 per page.

The proposed amendments will increase fees for the copying of the
following information and documents which are deemed public records:
. Name;

. Number;

. Sentence;

. Place of incarceration;

. Order of Commitment; and

. Any documents filed in a court of competent jurisdiction.

When the Department of Corrections is required to supply documents
or records other than public, the copying fees will also be based on this
amended fee schedule.

Pursuant to N.J.S.A. 47:1A-2, when and if the fees for copying public
records change, these changes will be published as a Public Notice in
the New Jersey Register.

The subsection at N.J.A.C. 10A:1-1.3(c) and (d) are being recodified
as a separate section at N.J.A.C. 10A:1-1.4 Reimbursement for costs of
copying. This recodification is necessary since N.J.A.C. 10A:1-1.3(c) and
(d) do not fit in logically with NJ.A.C. 10A:1-1.3 Public information
requests. The recodification should enable interested individuals to easily
locate cost of copying information. Additionally, this recodification
should make N.J.A.C. 10A:1-1.4 consistent with N.J.A.C. 10A:22-2.11 and
N.J.A.C. 10A:31-6.13.

[= Y W VSR S

Social Impact
The proposed fee increases for the copying of public records are
determined and mandated by the New Jersey Legislature. The proposed
fees represent increases in the costs of providing these services. As with
any increase in cost of service, this may have a negative impact on those
who request documents.

Economic Impact

Pursuant to N.I.S.A. 47:1A-1, the increase in public record copying
fees shall reimburse the State for the expenses incurred from providing
the service of copying public records. Although the increase in these
fees may impose an economic burden on individuals who request docu-
ments, the intent of the Department of Corrections is to comply with
the law and to provide a uniform fee schedule. Additional State financial
resources will not be necessary to implement or maintain this amend-
ment.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, recordkeeping or other com-
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pliance requirements on small businesses, as defined under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed amend-
ments impact the New Jersey Department of Corrections, inmates and
members of the public; however, the amendments have no measurable
effect on small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10A:1-1.3 Public information requests

(a)-(b) (No change.)

[(c) The cost for copies of documents to a member(s) of the public
is:

1. First page to 10th page: $0.50 per page;

2. Eleventh page to 20th page: $0.25 per page; and

3. All pages over 20: $0.10 per page.

(d) Government agencies are exempt from cost for copies of
documents.]

10A:1-1.4 Reimbursement for costs of copying

(a) Pursuant to N.J.S.A. 47:1A-2, correctional facilities and other
administrative units within the Department of Corrections may
charge the following fees for copying records deemed to be public:

1. First through 10th page: $0.75 per page

2. Eleventh through 20th page: $0.50 per page; and

3. All pages over 20: $0.25 per page.

(b) Government agencies are exempt from cost for copies of
documents.

(c) The copying fees for documents or records other than records
deemed to be public shall also be based on the fee schedule in (a)
above.

(d) When or if fees for the copying of public records change in
accordance with the N.J.S.A. 47:1A-2, these changes shall be
published as a public notice in the New Jersey Register.

10A:31-6.13 Reimbursement for costs of copying

(a) [Except] Pursuant to N.J.S.A. 47:1A-2, except as otherwise
provided in this subchapter [or by law], adult county correctional
facilities may charge the following fees for copying records deemed
to be public:

1. First through 10th page

2. Eleventh through 20th page

3. Over 20 pages

(b) (No change.)

(c) The copying fees for documents or records other than records
deemed to be public shall also be based on the fee schedule in (a)
above.

(d) When or if fees for the copying of public records change in
accordance with the N.J.S.A. 47:1A-2, these changes shall be
published as a public notice in the New Jersey Register.

${.50]0.75 per page
$[.25]0.50 per page
$[.10]0.25 per page

(a)
THE COMMISSIONER

Classification Process
Restoration of Forfeited Commutation Credits

Proposed Amendment: N.J.A.C. 10A:9-5.5

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1993-551.
Submit comments by November 3, 1993 to:
William H. Fauver, Commissioner
Department of Corrections
CN 863
Trenton, New Jersey 08625

The agency proposal follows:
Summary

Presently, procedures at N.J.A.C. 10A:9-5.5 establish guidelines for
restoring forfeited commutation credits to all inmates who received guilty
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findings from charges for prohibited acts which occurred on or after May
24, 1979. Prior to May 24, 1979, each correctional facility had differing
policies on restoration of forfeited commutation credit. The restoration
of forfeited commutation credits for inmates who lost credits prior to
May 24, 1979, was handled in accordance with the correctional facility’s
policy in effect at the time the inmate committed the prohibited act.
Proposed new subsection (d) will establish how an inmate who forfeited
commutation credits prior to May 24, 1979, may request the restoration
of these credits and how these requests are to be handled by the
correctional facility.

Social Impact

The proposed amendment at N.J.A.C. 10A:9-5.5(d) will provide the
inmate who forfeited commutation time prior to May 24, 1979, an
opportunity to apply to have commutation credits restored in an
equitable manner. The restoration of forfeited commutation time will
result in an earlier release of these inmates and the creation of some
additional bed space for the admission of offenders who have State
sentences and are housed in county correctional facilities. The proposed
amendment, however, will result in an earlier release of only a small
number of inmates because there are few inmates incarcerated who
forfeited commutation time prior to May 24, 1979. The adoption of this
amendment may also result in an easing of tensions for these inmates
who are approaching the expiration of their sentences, and thereby serve
as an incentive for good behavior.

Economic Impact

Counties receive from the Department of Corrections a per diem rate
for housing State sentenced inmates in their correctional facilities. Upon
adoption of the proposed amendment at N.J.A.C. 10A:5-5(d), it is likely
that a small number of inmates will be able to be released early and
thereby create bed space which would be available for offenders housed
in county correctional facilities awaiting transfer to Department of Cor-
rections facilities. The transfer of State sentenced inmates from county
correctional facilities will not result in a savings of per diem costs for
the Department of Corrections since these inmates are immediately
replaced due to the continuous flow of State sentenced inmates into the
county correctional system. The costs of housing inmates in county
correctional facilities provide a continuous source of income to the
counties, but the economic impact of this proposed amendment on the
income counties receive from the Department of Corrections will be
insignificant. The per diem costs that are received by counties for housing
State sentenced inmates are provided by the approval of appropriation
requests by the Department of Corrections utilizing the established State
budgetary process.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, recordkeeping or other com-
pliance requirements on small businesses, as defined under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed amend-
ment impacts on inmates and the New Jersey Department of Corrections
and have no effect on small businesses.

Full text of the proposal follows (additions indicated in boldface
thus):

10A:9-5.5 Restoration of forfeited commutation credits

(a)-(c) (No change.)

(d) The following procedures for restoring forfeited commutation
credits apply to all inmates who received guilty findings from
charges for prohibited acts which occurred prior to May 24, 1979:

1. One hundred percent of the forfeited commutation credits may
be restored to an inmate(s) during three consecutive years (one-
third restoration per year) which the inmate(s) completes without
a charge which results in a finding of guilt.

2. Any inmate who feels that he or she meets the gualifications
for restoration of commutation credits lost prior to May 24, 1979,
must submit an application for restoration of commutation credits
to the Institutional Classification Committee (1.C.C.) of the correc-
tional facility in which the inmate is currently housed. The I.C.C.
will not consider any restoration of forfeited commutation credits
lost prior to May 24, 1979, unless an inmate submits an application.
A recommendation on restoration of credits by the L.C.C. shall be
made in accordance with this subchapter and forwarded to the
Superintendent, who shall order the restoration of credits.
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3. Any inmate under the jurisdiction of the Office of Interstate
Services or Bureau of Community and Professional Services must
submit an application for restoration of commutation credits lost
prior to May 24, 1979, to the Superintendent of the correctional
facility at which the inmate was housed prior to transfer. The
Institutional Classification Committee (I.C.C.) of that correctional
facility shall review the application. A recommendation on restora-
tion of credits by the 1.C.C. shall be made in accordance with this
subchapter and forwarded to the Superintendent, who shall order
the restoration of credits.

4. Any inmate housed at a contract facility under the jurisdiction
of the Bureau of Contract Administration must submit an appli-
cation for restoration of commutation credits lost prior to May 24,
1979, to the Superintendent of the regional correctional facility with
responsibility for the inmate. The I.C.C. of that correctional facility
shall review the application. A recommendation on restoration of
credits by the LC.C. shall be made in accordance with this
subchapter and forwarded to the Superintendent, who shall order
the restoration of credits.

INSURANCE
(a)

DIVISION OF ADMINISTRATION

Medical Fee Schedules: Automobile Insurance
Personal Injury Protection and Motor Bus Medical
Expense Insurance Coverage

Proposed Amendment: N.J.A.C. 11:3-29.6

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 39:6A-4.6

Proposal Number: PRN 1993-538.

Submit comments by November 3, 1993 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625-0325

The agency proposal follows:

Summary

The Department proposes to amend the Medical Fee Schedule for
physicians’ services at N.J.A.C. 11:3-29.6(a) by deleting CPT-4 code
93762 relating to peripheral thermograms.

The Department proposes this amendment in light of the ongoing
controversy surrounding thermograms, recognizing that a number of
cases relating to this matter are now in litigation. In particular, the New
Jersey Supreme Court case of Thermographic Diagnostics, Inc. v. Allstate
Insurance Company, 125 N.J. 491, 518 (1991), has been remanded to a
lower court for the purpose of determining proper charges for thermo-
grams. As of this writing, that phase of the case has not been scheduled.

Seocial Impact

The deletion of CPT-4 code 93762 from the physicians’ fee schedule
will affect automobile insurers, automobile insurance purchasers, and
providers of thermography services to insureds injured in automobile
accidents.

Upon deletion of code 93762, reimbursement for thermographic
services will be governed by N.J.A.C. 11:3-29.4(e). Pursuant to this
provision, thermographers will charge for their services what they con-
sider to be a usual, customary and reasonable fee. That same standard
will be applied by insurers to review claims submitted for reimbursement.

The Department has already received indications that insurers and
thermographers alike will favor the proposed deletion.

Economic Impact
As indicated above, the “usual, customary and reasonable” standard
applies in determining appropriate charges and levels of reimbursement
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whether or not the medical service appears on the fee schedule. Conse-
quently, the impact resulting from deletion of CPT-4 code 93762 from
the physicians’ fee schedule is not expected to be significant.

Regulatory Flexibility Statement

The proposed amendment to the physicians’ medical fee schedule will
apply to “‘small businesses” as that term is defined in the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. These “small businesses”
include insurers authorized to write private passenger automobile in-
surance. Less than 10 of the more than 200 automobile insurers in New
Jersey qualify as “small businesses.”

A regulatory flexibility analysis is not required because these rules do
not impose reporting, recordkeeping or other compliance requirements
on small businesses beyond the statutory requirements.

Full text of the proposal follows (deletion indicated in brackets
[thus]):

11:3-29.6 Medical Fee Schedules
(a) The following is the Medical Fee Schedule for physicians’
services:

STATE OF NEW JERSEY
PERSONAL AUTO INJURY FEE SCHEDULE~PHYSICIANS’ SERVICES

CPT-4 Code Description Services Region 1 Region 2 Region 3
PERIPHERAL THERMO-
GRAM, INCLUDING ANY

SERIES 432 432 432]

(93762

(b)-(e) (No change.)

(b)
DIVISION OF LIFE/HEALTH ACTUARIAL

Selective Contracting Arrangements of Insurers
Proposed New Rules: N.J.A.C. 11:4-37

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: P.L. 1993, ¢.162, section 22 (amending P.L. 1992, c.162
(NJ.S.A. 17B:27A-17 et seq.)), NJ.S.A. 17:1C-6 and 17B:21-1
et seq.

Proposal Number: PRN 1993-561.

Submit comments by November 3, 1993 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, NJ 08625

The agency proposal follows:

Summary

The New Jersey Department of Insurance (“Department ') is propos-
ing these new rules setting forth standards for Department approval of
selective contracting arrangements. P.L. 1993, c. 162, section 22 (amend-
ing P.L. 1992, c.162 (N.JS.A. 17B:27A-17 et seq.)) grants the Com-
missioner of Insurance (“Commissioner”) the authority to approve ar-
rangements established on or after June 1, 1993, by New Jersey health
insurers authorized under Title 17B of the New Jersey statutes to issue
health benefits plans which provide selective contracting with health care
providers and reasonable benefit differentials applicable to participating
and non-participating providers (that is, selective contracting arrange-
ments). According to P.L. 1993, c.162, section 22, the Commissioner shall
approve a selective contracting arrangement if he determines, in consul-
tation with the Commissioner of Health, that the arrangement promotes
health care cost containment while adequately preserving quality of care.
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Under these new rules, carriers authorized under Title 17B to issue
health benefits plans in this State are required to first obtain the Com-
missioner’s approval for any selective contracting arrangement the car-
riers intend to enter into either directly with preferred providers or
indirectly through a preferred provider organization (“PPO”). In order
to obtain the Commissioner’s approval, the selective contracting arrange-
ment must meet certain approval criteria, and the carrier must follow
the approval procedures set forth in these rules. A carrier intending to
enter into a selective contracting arrangement through a PPO is required
to utilize a PPO which has been registered with the Department. These
PPO registration procedures are set forth in the rules.

Proposed N.J.A.C. 11:4-37.1 sets forth the purpose and scope of the
proposed new rules. These rules will apply to selective contracting
arrangements offered by life/health insurers authorized pursuant to Title
17B of the statutes. The Department intends to promulgate separate
rules for selective contracting arrangements offered by health and other
service corporations.

Proposed N.J.A.C. 11:4-37.2 contains the definitions of words and
terms used throughout the subchapter.

Proposed N.J.A.C. 11:4-37.3 sets forth the registration procedures for
all preferred provider organizations with which a carrier intends to enter
into a selective contracting arrangement.

Proposed N.J.A.C. 11:4-37.4 establishes the standards that a selective
contracting arrangement must meet in order to obtain the Com-
missioner’s approval. Included among these criteria is that the selective
contracting arrangement utilize no more than a maximum 30 percent
coinsurance differential. The Department believes the maximum 30
percent differential is reasonable in light of differentials currently utilized
by the industry and in order to promote health care cost containment
while adequately preserving quality of care. A larger differential may
begin to adversely affect quality of care, while a significantly smaller
maximum differential may not be sufficient to encourage cost contain-
ment.

Proposed N.J.A.C. 11:4-37.5 sets forth the specific procedures that a
carrier must follow in filing for the Commissioner’s approval.

Proposed N.J.A.C. 11:4-37.6 establishes the confidentiality of certain
data or information filed with the Commissioner by either a carrier or
a preferred provider organization.

Proposed N.J.A.C. 11:4-37.7 sets forth the conditions under which a
carrier’s selective contracting arrangement approval obtained under this
subchapter may be suspended or revoked.

Proposed N.J.A.C. 11:4-37.8 provides for periodic monitoring and
auditing of a carrier’s approved selective contracting arrangement in
order to ensure that the arrangement continues to promote health cost
containment and preserve quality of care.

Proposed N.J.A.C. 11:4-37.9 sets forth the various filing and review
fees for carriers and preferred provider organizations required under
this subchapter.

Social Impact
These proposed new rules establish standards to be met by all selective
contracting arrangements prior to obtaining the Commissioner’s ap-
proval. This approval process will aid in ensuring that these arrangements
will promote health care cost containment while adequately preserving
quality of care, thereby protecting covered persons under such selective
contracting arrangements.

Economic Impact
These proposed new rules are not expected to result in a substantial,
adverse economic impact on carriers entering into selective contracting
arrangements. These rules may, however, impose certain administrative
costs upon these carriers due to the approval process set forth in these
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rules. To the extent that these rules impose fees regarding the filing,
approval, and updating of selective contracting arrangements, the De-
partment notes that these costs are limited to those reasonable and
necessary for the Department, in consultation with the Commissioner
of Health, to determine that a selective contracting arrangement is
promoting health care cost containment while adequately preserving
quality of care.

The Department of Insurance, as well as the Department of Health,
may experience a slight increase in its administrative costs due to the
selective contracting arrangement approval process set forth in these
rules. However, these costs will be offset somewhat by the various filing
fees required to be paid by carriers subject to these rules.

Regulatory Flexibility Analysis

These new rules will affect carriers entering into selective contracting
arrangements. Any of these carriers may be a small business as defined
under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. To the
extent that these rules will apply to small businesses, those small business
carriers will be required to bear any costs associated with complying with
the requirements of these rules, and may also be required to devote
proportionately more staff and financial resources in order to comply
with these rules.

These rules will require all carriers as defined herein intending to enter
into selective contracting arrangements on or after June 1, 1993 to first
obtain Department approval for the arrangement. To obtain such ap-
proval, the carriers will be required to submit certain documentation to
the Department. Under the rules, the carriers additionally will be
responsible for submitting various filing fees to the Department.

The rules’ requirements do not differentiate based on carrier size. The
purpose of the rules is to set standards applicable to all selective contract-
ing arrangements which can not be relaxed for small business carriers
without threatening the public welfare. It is the Department’s
responsibility under these rules to reasonably assure that all potential
covered persons under the selective contracting arrangements will obtain
the benefits offered by the carriers under these arrangements. Moreover,
the information required to be submitted to the Department under these
rules should be readily available to all carriers intending to offer health
benefits plans utilizing these arrangements. The various filing fees re-
quired under the rules are, likewise, identical for carriers of any size
and are reasonably related to the anticipated administrative costs of both
the Department and the Department of Health. Both the Department
and the Department of Health will experience the same administrative
costs in carrying out the approval process required for selective contract-
ing arrangements offered by either large or small carriers.

Full text of the proposed new rules follows:

SUBCHAPTER 37. SELECTIVE CONTRACTING
ARRANGEMENTS OF INSURERS

11:4-37.1 Purpose and scope

(a) The purpose of this subchapter is to set forth standards and
procedures whereby a carrier shall obtain approval from the Com-
missioner of its offering of health benefits plans utilizing selective
contracting arrangements that promote health care cost containment
while adequately preserving quality of care. This subchapter further
permits a preferred provider organization to register with the De-
partment.

(b) This subchapter applies to all carriers authorized pursuant to
Title 17B of the New Jersey statutes to issue health benefits plans
in this State, and to all preferred provider organizations entering
into selective contracting arrangements with such carriers. This
subchapter shall not apply to the following: hospital service corpor-

(CITE 25 N.J.R. 4555)



You're viewing an archived copy from the New Jersey State Library.

INSURANCE

ations operating pursuant to N.J.S.A. 17:48-1 et seq.; medical service
corporations operating pursuant to NJ.S.A. 17:48A-1 et seq;
hospital and medical service corporations operating pursuant to
N.J.S.A. 17:48B-1 et seq.; dental service corporations operating
pursuant to N.J.S.A. 17:48C-1 et seq.; dental plan organizations
operating pursuant to N.J.S.A. 17:48D-1 et seq.; or health service
corporations operating pursuant to N.J.S.A. 17:48E-1 et seq.

11:4-37.2  Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Allowable expense” means the usual, customary and reasonable
item of expense for a covered service when the item of expense
is covered at least in part by the health benefits plan.

“Carrier” means any insurance company operating pursuant to
Title 17B of the New Jersey statutes and authorized to issue health
benefits plans in this State.

“Coinsurance” means the percentage of the allowable expenses
payable by the covered person.

“Coinsurance differential” means the difference in the
coinsurance percentage applicable to in-network and out-of-network
benefits.

“Commissioner” means the Commissioner of the New Jersey
Department of Insurance.

“Covered person” means a person on whose behalf the carrier
is obligated to pay benefits pursuant to the health benefits plan.

“Covered service” means a service provided to a covered person
under a health benefits plan for which a carrier is obligated to pay
benefits.

“Department” means the New Jersey Department of Insurance.

“Emergency care” means covered services that are provided by
any health care provider, which are needed immediately because of
an injury or sudden illness and the time required to reach a preferred
provider would have meant serious deterioration of or risk of perma-
nent damage to the covered person’s health. These services are
considered to be emergency care as long as transfer of the covered
person to a preferred provider is precluded because of risk to the
covered person’s health or because transfer would be unreasonable,
given the distance involved in the transfer or the nature of the
medical condition.

“Evidence of coverage” means any booklet, certificate, agreement
or contract issued to covered persons setting out the services and
other benefits to which they are entitled under a health benefits
plan.

“Health benefits plan” means a policy or contract delivered or
issued for delivery in this State by a carrier paying benefits for
covered services.

“Health care provider” means an individual or entity which, acting
within the scope of its licensure provides a covered service defined
by the health benefits plan.

“Preferred provider” means a health care provider or group of
health care providers who have entered into selective contracting
arrangements with a carrier or a preferred provider organization.

“Preferred provider organization” or “PPO” means an entity other
than a carrier that contracts with health care providers to establish
selective contracting arrangements.

“Selective contracting arrangement” means an arrangement for
the payment of benefits for covered services between health care
providers and either carriers or preferred provider organizations
which establishes predetermined fee or reimbursement levels.

11:4-37.3 Registration of preferred provider organizations

(a) No carrier shall issue health benefits plans utilizing selective
contracting arrangements unless the carrier has entered into such
arrangements directly with preferred providers or has contracted
with preferred provider organizations which have registered with the
Department. Carriers intending to offer health benefits plans utiliz-
ing selective contracting arrangements shall follow the approval
procedures set forth at N.J.A.C. 11:4-37.5.

(b) All PPOs may register with the Department by submitting
three copies of the information specified below, together with the
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registration fee set forth at N.J.A.C. 11:4-37.9, at the following
address:

ATTN: PPO Registration

New Jersey Department of Insurance

Managed Health Care Bureau

Division of Life/Health Actuarial Services

20 West State Street

CN 325

Trenton, NJ 08625-0325

1. The PPO shall include in the information submitted:

i. The official address and telephone number of the place of
business of the PPO;

il. A description of all of the activities in which the PPO engages;

iii. A copy of the PPO’s most recent audited financial statement;

iv. A list of the names and addresses of preferred providers
identified by specialty and geographic areas, and a copy of the
provider directory to be distributed to covered persons;

v. A description of the standard contract(s) or agreement(s) the
PPO has entered into with health care providers or classes of health
care providers; and

vi. A certification signed by a senior officer that the PPO does
not engage in the business of insurance in this State, and in no way
assumes risk in the provision of services for the treatment of injury
or illness or preventative care for any person or on behalf of any
person, other than its own employees.

2. If the information submitted is incomplete, the Department
shall notify the PPO in writing of the deficiency, and shall provide
the PPO with an opportunity to cure the deficiency within 90 days
of the date of notice of the deficiency.

i. Any deficiency in the information required under this subsection
shall prevent the PPO from being included among the Department’s
list of registered PPOs.

ii. Failure to cure a deficiency within the 90 day period will result
in the requirement that the PPO resubmit its registration information
in full, together with resubmission of the registration fee set forth
at NJ.A.C. 11:4-37.9.

iii. Failure to be included on the Department’s list of registered
PPOs shall not entitle the PPO to the return of any portion of the
registration fee.

(c) A PPO may apply for biennial renewal of its registration by
updating the information previously submitted to the Department
under this section. Renewal registration shall be subject to the filing
fee set forth at N.J.A.C. 11:4-37.9(a).

11:4-37.4 Standards for selective contracting arrangements

(a) For purposes of paying for covered services under a health
benefits plan, a selective contracting arrangement entered into by
a carrier shall meet the following criteria:

1. The selective contracting arrangement shall include a
mechanism for the review or control of utilization of covered
services;

2. The selective contracting arrangement shall provide for an
adequate number of preferred providers by specialty to render
covered services in the geographic area(s) where it functions;

3. If a covered person is in need of emergency care as defined
herein, the health benefits plan utilizing a selective contracting
arrangement shall include a mechanism which reimburses emergency
care as if the covered person had been treated by a preferred
provider;

4. The selective contracting arrangement shall include a procedure
for resolving complaints and grievances of covered persons;

5. The selective contracting arrangement shall provide that in-
formation pertaining to the diagnosis, treatment or health of any
covered person receiving health care benefits shall be confidential
and shall not be disclosed to any person except as follows:

i. To the extent that it may be necessary to carry out the purposes
of this subchapter;

ii. Upon the express consent of the covered person;

ili. Pursuant to statute or regulation;

iv. Pursuant to court order for the production of evidence or the
discovery thereof;

NEW JERSEY REGISTER, MONDAY, OCTOBER 4, 1993



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

v. In the event of a claim or litigation between such covered
person and the carrier wherein such data or information is pertinent;
or

vi. As otherwise required by law;

6. The carrier shall, within 30 days of entering into the selective
contracting arrangement, provide covered persons with evidence of
coverage which shall contain provisions or statements which are not
unjust, unfair, inequitable, misleading, deceptive, or which encourage
misrepresentation. The evidence of coverage shall contain either a
clear and complete statement or a reasonably complete summary
of:

i. The insurance or other benefits, if any, to which covered persons
are entitled;

ii. Any limitation on the benefits, or kind of benefits, to be
provided, including the coinsurance differential for services rendered
by a preferred provider as opposed to a non-preferred provider, as
well as any copayment, deductible or coinsurance feature;

iii. Information as to where and in what manner services or
benefits may be obtained; and

iv. A clear, accurate and understandable description of the
method for resolving complaints from covered persons;

7. The carrier utilizing a selective contracting arrangement shall
provide that subsequent changes in coverage shall be evidenced in
a separate document issued to the covered person;

8. The carrier utilizing a selective contracting arrangement for a
health benefits plan may provide for direct payment to the preferred
provider for covered services rendered, and shall establish either the
methodology to determine the amount or the actual amount of
payment to the preferred provider whichever is applicable;

9. The carrier utilizing a selective contracting arrangement for a
health benefits plan shall include a mechanism which provides that
the coinsurance differential, if any, applicable to covered services
rendered by a preferred provider, as opposed to covered services
rendered by other health care providers, shall be no greater than
30 percent of the allowable expense, provided deductibles and copay-
ments are equivalent for both in-network and out-of-network ben-
efits. If deductibles and copayments for in-network and out-of-
network benefits are not equivalent, the 30 percent maximum
coinsurance differential shall be adjusted to reflect the differences.
The mechanisms for the delivery of a health benefits plan utilizing
a selective contracting arrangement established by either the In-
dividual Health Coverage Program Board of Directors or the Small
Employer Health Benefits Program Board of Directors on or before
January 1, 1994, will be deemed to meet this requirement; and

10. The carrier may establish or enter into selective contracting
arrangements which place reasonable limits on the number or classes
of preferred providers.

(b) Nothing contained in this subchapter shall be deemed to
impair or otherwise affect any selective contracting arrangements,
collective bargaining agreements, or health benefits plans which have
been filed and approved by the Commissioner and which were in
effect before June 1, 1993, except as they may be renewed on or
after June 1, 1993.

i. All selective contracting arrangements entered into or renewed
on or after June 1, 1993, other than those which provide benefits
under a collective bargaining agreement, shall be brought into full
compliance with the requirements of this subchapter as they renew
but no later than January 1, 1995.

ii. Any selective contracting arrangement entered into or renewed
on or after June 1, 1993, which provides benefits under a collective
bargaining agreement, shall be brought into full compliance with the
requirements of this subchapter either on or before January 1, 1995
or within 90 days after the expiration of the term of the collective
bargaining agreement, whichever is later.

ili. Every carrier with selective contracting arrangements subject
to this subsection shall submit to the Department on or before
January 1, 1994, a Plan of Compliance, setting forth the methods
and timetable the carrier will follow in bringing its current selective
contracting arrangements into full compliance with this subchapter.

iv. Carriers shall submit five copies of the Plan of Compliance
described in (b)iii above, together with the filing fee set forth at
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NJ.A.C. 11:4-37.9, to the Department as specified at NJ.A.C.
11:4-37.5(a).

11:4-37.5 Selective contracting arrangement approval procedures

(a) For purposes of obtaining the Commissioner’s approval under
this subchapter, a carrier issuing health benefits plans utilizing a
selective contracting arrangement shall submit to the Department
five copies of the selective contracting arrangement approval appli-
cation. The items set forth at (b)13 and 14 below shall be set forth
separately from the remainder of the items to be included in the
approval application. The entire application, together with the filing
fee set forth at N.J.A.C. 11:4-37.9, shall be submitted to the Depart-
ment at the following address:

New Jersey Department of Insurance
Managed Health Care Bureau

Division of Life/Health Actuarial Services
20 West State Street

CN 325

Trenton, NJ 08625

(b) The selective contracting arrangement approval application
shall include the following:

1. A narrative description of the health benefits plan to be of-
fered;

2. A statement that the carrier is entering into a selective contract-
ing arrangement directly with preferred providers, or where the
carrier is contracting with a PPO, a description of the PPO that will
operate and/or administer the selective contracting arrangement, and
a description of the relationship between the carrier and the PPO;

3. A description of the geographical area in which the health
benefits plan is to be offered;

4. A description of the manner in which covered services and
other benefits may be obtained by covered persons using the selec-
tive contracting arrangement;

5. A narrative description of the financial arrangements between
the carrier and the preferred providers if the carrier is contracting
directly with the preferred providers;

6. A copy of every standard form contract establishing the selec-
tive contracting arrangements that will be part of the health benefits
plan;

7. A description of the criteria and method used to select
preferred providers, including any credentialing plan;

8. The names and addresses of preferred providers, by specialty
and geographic areas, and a copy of the provider directory to be
distributed to covered persons;

9. A description of any provisions which allow covered persons
to obtain covered services from a health care provider that is not
a preferred provider;

10. A description of the utilization review program;

11. A description of the quality assurance program;

12. A description of the complaint and grievance system available
to covered persons, including procedures for the registration and
resolution of grievances;

13. A copy of every standard form policy or contract to be issued
by the carrier to the contractholders of health benefits plans, which
shall include the requirements set forth at N.J.A.C. 11:4-37.4(a)6;

14. A copy of every standard form of evidence of coverage to
be issued by the carrier to covered persons, setting forth the carrier’s
contractual obligations to pay for covered services provided to cov-
ered persons, which shall include the requirements set forth at
NJ.A.C. 11:4-37.4(a)6;

15. A description of the incentives for covered persons to use the
services of preferred providers;

16. A description of any provisions within the health benefits plan
for holding covered persons financially harmless for payment denials
by, or on behalf of, the carrier for improper utilization of covered
services caused by preferred providers;

17. An organizational chart of the carrier’s division responsible
for managing selective contracting arrangements and of the PPO if
appropriate;

18. A listing and biography of the officers and directors, if any,
of the carrier’s division responsible for managing selective contract-
ing arrangements and of the PPO if appropriate;
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19. The adddress of the place of business of the carrier’s division
responsible for managing selective contracting arrangements and of
the PPO if appropriate; and

20. The business plan of the carrier’s division responsible for
managing selective contracting arrangements and of the PPO if
appropriate.

(c) Any significant changes to the nature of the selective contract-
ing arrangement as reflected in the materials in (a) above shall be
reported to the Department within 30 days, together with the filing
fee set forth at N.J.A.C. 11:4-37.9, at the following address:

New Jersey Department of Insurance
Managed Health Care Bureau

Division of Life/Health Actuarial Services
20 West State Street

CN 325

Trenton, NJ 08625

(d) The Commissioner, in consultation with the Commissioner of
Health as necessary, shall review these documents and grant ap-
proval, within 30 days of the carrier’s filing its application for ap-
proval, to those carriers whose selective contracting arrangements
are determined to meet the criteria set forth in this subchapter and
which promote health care cost containment while adequately
preserving quality of care. The Commissioner may extend the 30-
day time frame an additional 30 days for good cause shown and
shall provide notice to the carrier of such extension. A decision to
deny approval shall be accompanied by a written explanation by the
Department of the reasons for denial.

(¢) The approval of a selective contracting arrangement issued
under this subchapter by the Commissioner, in consultation with the
Commissioner of Health, shall remain in force for a period of two
years excepting suspension or revocation pursuant to this subchapter.

(f) A carrier shall apply for biennial renewal of the Department’s
approval of its selective contracting arrangement. Applications for
renewal of the Department’s approval shall be subject to the filing
fee set forth at N.JA.C. 11:4-37.9.

11:4-37.6 Confidentiality

(a) The following data or information submitted to the Depart-
ment under this subchapter shall not be confidential and may be
released by the Department and the Department of Health, but only
upon written, specified request and upon notice to the entity submit-
ting such information:

1. The carrier’s narrative description of the health benefits plan
to be offered;

2. The carrier’s description of the geographical area in which the
carrier will offer the health benefits plan;

3. The carrier’s description of the manner in which covered
services and other benefits may be obtained by covered persons
under the selective contracting arrangement;

4. The names and addresses of the selective contracting arrange-
ment’s preferred providers, by specialty and geographic areas, and
the provider directory;

5. The carrier’s description of any provisions included in the
selective contracting arrangement which allow covered persons to
obtain covered services from a health care provider that is not a
preferred provider;

6. The carrier’s description of the complaint and grievance system
available to covered persons under the selective contracting arrange-
ment;

7. Copies of the standard form policy or contract to be issued
by the carrier to the contractholders of health benefits plans;

8. Copies of the standard evidence of coverage form to be issued
by the carrier to covered persons;

9. The carrier’s description of the incentives for covered persons
to use the services of preferred providers;

10. The carrier’s description of any provisions within the health
benefits plan for holding covered persons financially harmless for
payment denials by or on behalf of the insurer for improper utiliza-
tion of covered services caused by preferred providers;

11. The PPO’s description of all the activities in which it engages;

12. The PPO’s most recent audited financial statement;
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13. The names and addresses of the PPO’s preferred providers
by specialty and geographic areas, and the PPO’s provider directory;

i4. The PPO’s description of the standard contracts or agreements
it has entered into with health care providers or classes of health
care providers;

15. The PPO’s certification that it does not engage in the business
of insurance in this State or assume risk in the provision of services
for the treatment of injury or illness or preventative care for any
person or on behalf of any person, other than its own employees;

16. The carrier’s or PPO’s organizational chart;

17. The carrier’s or PPO’s listing and biography of its officers and
directors;

18. The address of the carrier’s or PPO’s place of business; and

19. The address of the carrier’s division responsible for managing
selective contracting arrangements.

(b) All data or information submitted to the Department under
this subchapter, except for those items included in (a) above, is
confidential and shall not be disclosed by the Department to any
person other than employees and representatives of the Department
and the Department of Health.

11:4-37.7 Approval suspension and revocation

(a) The approval of a selective contracting arrangement issued
by the Department under this subchapter may be suspended or
revoked if the Commissioner determines that:

1. The selective contracting arrangement criteria set forth in this
subchapter are no longer being met;

2. Payment for covered services provided under the selective
contracting arrangement is not in accordance with the terms of the
approved arrangement;

3. The arrangement for the payment of covered services fails to
meet the requirements of these rules;

4. Any false or misleading information is submitted by the carrier
seeking approval; or

5. The arrangement for the payment of covered services is con-
trary to the interests of covered persons or the public.

(b) If the Commissioner believes that any of the conditions set
forth in subsection (a) above exist, the Commissioner shall notify
the carrier by directing a notice by certified mail or personal delivery
to the last known business or mailing address of the carrier. The
notice shall include:

1. A description of the condition(s) in (a) above alleged to exist;

2. A statement that the carrier may within 20 days correct the
condition(s) alleged to exist; and

3. A statement advising the carrier of the procedure for requesting
a hearing.

(c) A carrier requesting a hearing pursuant to (b)3 above shall
submit the hearing request to the Department at the following
address:

New Jersey Department of Insurance
Managed Health Care Bureau

Division of Life/Health Actuarial Services
20 West State Street

CN 325

Trenton, NJ 08625

The hearing request shall include:

1. The name, address and telephone number of a contact person
familiar with the matter;

2. A copy of the Commissioner’s written allegations;

3. A statement requesting a hearing; and

4. A concise statement describing the factual and legal bases for
which the carrier believes that the Commissioner’s allegations are
erroneous; and

5. All relevant documents in support of the hearing request.

(d) The Commissioner may, after receipt of a properly completed
request for a hearing, provide an informal conference between the
carrier and such personnel of the Department or Department of
Health as the Commissioner may direct, to determine whether there
are material issues of fact in dispute.

(e) The Commissioner shall, within 30 days of a properly com-
pleted request for a hearing, determine whether the matter con-
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stitutes a contested case, pursuant to the Administrative Procedure
Act, NJ.S.A. 52:14B-1 et seq.

1. If the Commissioner concludes that the matter constitutes a
contested case, the Commissioner shall transmit the matter to the
Office of Administrative Law for a hearing consistent with the
Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

2. In a matter which has been determined to be a contested case,
if the Commissioner concludes that there are no good-faith disputed
issues of material fact and the matter may be decided on the
documents filed, the Commissioner may notify the carrier in writing
of the final disposition of the matter.

(f) In addition, or as an alternative to suspension or revocation,
the Commissioner may impose such other penalties as provided by
law.

11:4-37.8 Monitoring; auditing
(a) The Commissioner, in consuitation with the Commissioner of

Health as necessary, shall monitor and conduct periodic audits or -

examinations of the carrier’s selective contracting arrangements as
necessary to ensure compliance with the approval criteria set forth
in this subchapter.

(b) All records of the carrier relating to selective contracting
arrangements shall be disclosed upon request of and in a format
acceptable to the Commissioner. If such records are maintained in
a coded or semi-coded manner, a legend for the codes shall be
provided to the Commissioner.

11:4-37.9 Filing and review fees

(a) Every PPO registering with the Department pursuant to
N.J.A.C. 11:4-37.3(b) shall pay a registration fee of $150.00 payable
to “Treasurer, State of New Jersey.”

(b) Every carrier shall pay a $3,000 filing fee for filing the follow-
ing with the Department:

1. A selective contracting arrangement pursuant to N.J.A.C.
11:4-37.5;

2. A plan of Compliance pursuant to N.J.A.C. 11:4-37.4(b);

3. A biennial renewal application of a selective contracting ar-
rangement pursuant to N.J.A.C. 11:4-37.5(e).

(c) The approval application fee of $3,000 shall be payable as
follows:

1. $1,500 payable to the “Treasurer, State of New Jersey.”

2. $1,500 payable to the “New Jersey Department of Health.”

(d) Every carrier filing with the Department any significant
changes to its approved selective contracting arrangement pursuant
to N.J.A.C. 11:4-37.5(c) shall pay a filing fee of $100.00 payable to
“Treasurer, State of New Jersey.”

(e) Every carrier, in addition to complying with the filing and
review fee requirements set forth in this section, shall be subject
to any fees that may be applicable as set forth in N.J.A.C. 11:1-32.

(a)
NEW JERSEY INDIVIDUAL HEALTH COVERAGE
PROGRAM

Relief from Obligations Imposed by the Individual
Health Insurance Reform Act

Proposed New Rules: N.J.A.C. 11:20-11

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:1-8, 17:1-8.1, 17:1C-6(e), and 17B:27A-2
et seq.

Proposal Number: PRN 1993-558.

Submit comments by November 3, 1993 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, New Jersey 08625-0325
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The agency proposal follows:

Summary

These proposed new rules implement various provisions of the In-
dividual Health Insurance Reform Act, N.J.S.A. 17B:27A-2 et seq. (the
“Act”). The Act substantially revises the requirements governing the
provision of individual health insurance benefits in this State. The Act
requires that all insurers, health service corporations and health
maintenance organizations (collectively, “carriers”) issuing individual
health benefits plans in this State issue such plans in accordance with
the provisions of the Act. The law essentially requires that all carriers
offer coverage and accept applications for individual health insurance
from “eligible persons” as defined in the Act; issue individual health
benefits plans that conform to the requirements as may be established
by the Board of Directors of the New Jersey Individual Health Coverage
Program (“IHC Program”) established pursuant to the Act and as
otherwise required pursuant to the Act; and to reimburse other carriers
issuing individual health benefits plans in this State which sustain net
paid losses, unless such obligation is exempted by the IHC Program
Board of Directors (“Board”) pursuant to the provisions in N.J.S.A.
17B:27A-12d.

The goal of the Act is to ensure that all eligible persons are afforded
the ability to obtain individual health insurance while ensuring that the
costs of providing such coverage are equitably distributed among all
carriers providing such benefits in this State. The Act, however, permits
a carrier to request a waiver from the requirement that it offer coverage
and accept applications to provide individual health insurance benefits
pursuant to the Act, and to request a deferral of its obligation to pay
assessments. Specifically, N.J.S.A. 17B:27A-8b provides that a carrier
shall not be required to offer coverage or accept applications under the
Act if the Commissioner of Insurance (“Commissioner”) finds that the
acceptance of applications will place the carrier in a “financially impaired
condition.” Similarly, the Act provides that a carrier that is financially
impaired may seek from the Commissioner a deferment in whole or in
part from any assessment issued by the Board pursuant to N.J.S.A.
17B:27A-12a. This subsection further provides that the Commissioner
may defer, in whole or in part, the assessment of the carrier if, in the
Commissioner’s opinion, payment of the assessment would endanger the
ability of the carrier to fulfill its contractual obligations. Pursuant to
N.J.S.A. 17B:27A-12a(3) the carrier receiving the deferment remains
liable to the IHC Program for the amount deferred. The Act defines
“financially impaired” to mean “a carrier, which, after the effective date
of [the] Act, is not insolvent, but is deemed by the Commissioner to
be potentially unable to fulfill its contractual obligations, or a carrier
which is placed under an order of rehabilitation or conservation by a
court of competent jurisdiction.” In addition, N.J.S.A. 17B:27A-13
provides for a separate assessment to be made to cover net losses of
carriers issuing individual health benefits plans accruing in calendar year
1992. This assessment is to be made in the same manner.

In order to implement these statutory provisions, the Department
proposes these new rules to set forth informational and procedural
requirements for carriers who wish to request relief from these obliga-
tions imposed by the Act. The proposed new rules set forth the detailed
information to be submitted by carriers requesting relief and the format
for such requests, provide for a non-refundable filing fee of $1,000
(except where the carrier is in rehabilitation or conservation on the date
of the filing) to help defray costs to the Department in reviewing such
requests, and provide the procedures and standards by which the Com-
missioner may determine whether relief may be granted pursuant to the
Act. This in turn will ensure that all carriers are fully apprised of the
procedures by which relief may be requested and may be granted by
the Commissioner in accordance with the Act so as to ensure a thorough
and expeditious review of such requests.

The rules provide that the Commissioner shall find that a carrier is
“financially impaired” and that relief is warranted, if: (1) the carrier is
in rehabilitation or conservation pursuant to N.J.S.A. 17B:32-31 et seq.
or such similar law of the carrier’s state of domicile; (2) the Com-
missioner finds that the carrier is in a hazardous financial condition
determined pursuant to N.J.A.C. 11:2-27; or (3) the Commissioner finds
that fulfillment of the obligation(s) from which relief is sought would
place the carrier in a hazardous financial condition pursuant to N.J.A.C.
11:2-27. The Department believes that it is reasonable and appropriate
to consider the factors set forth in N.J.A.C. 11:2-27 in determining
whether a carrier is or would be “financially impaired” since the defini-
tions of “hazardous financial condition” set forth in NJ.A.C. 11:2-27
and “financially impaired” set forth in N.J.S.A. 17B:27A-2 are substan-
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tially similar and have the same essential meeting. This will also provide
objective standards by which disposition of requests for relief are made
and thereby ensure consistency in the granting or denial of such requests.

The rules also provide that any waiver or deferral granted shall be
effective for a specified period of time, not exceeding 12 months. A
carrier may seek to continue the waiver or deferral without lapse by
making a separate application for relief no later than 45 days prior to
the expiration of the relief period. Failure to do so will result in the
expiration of the relief at the end of the period. The Department believes
that this process is reasonable, appropriate and implements the intent
of the Legislature as set forth in N.J.S.A. 17B:27A-2 et seq. The Depart-
ment interprets the “relief” provisions of the Act to grant temporary
relief to carriers and to provide a period within which the carrier may
take corrective action to cure any financial impairment, rather than to
provide a permanent exemption from the requirements of the Act.

The rules additionally provide that if the Commissioner grants a
deferral of payment of an assessment, the terms of the deferral shall
include the requirement that the member pay to the Board an additional
amount representing the loss to the Board of the time value of the
assessment for the period of deferral, unless the reason for granting the
deferral was that the member is in rehabilitation or conservation.

Finally, N.J.S.A. 17B:27A-8a provides that a carrier which is a health
maintenance organization shall not be required to offer coverage to or
accept an applicant pursuant to the Act if it does not have the capacity
in its facilities to enroll additional members. That section further provides
that if the carrier does not have capacity for additional individual
enrollees, it may not offer coverage to or accept any new group enrollees.
In order to give effect to and implement this statutory provision, the
proposed new rules require that any health maintenance organization
that maintains that it does not have capacity for additional enrollees shall
so advise the Commissioner and the Program, and file specified informa-
tion.

Proposed N.J.A.C. 11:20-11.1 sets forth the purpose and scope of the
proposed new rules.

Proposed N.J.A.C. 11:20-11.2 provides the definitions of words and
terms used throughout the subchapter.

Proposed N.J.A.C. 11:20-11.3 provides general application procedures
and filing format for requests for relief from obligations under the
Individual Health Insurance Reform Act.

Proposed N.J.A.C. 11:20-11.4 sets forth the information to be filed
and the application procedures to be used by carriers when applying
for relief from either or both obligations.

Proposed N.J.A.C. 11:20-11.5 provides that all information contained
in the request for relief is confidential, except for specified information.

Proposed N.J.A.C. 11:20-11.6 provides the standards the Com-
missioner shall utilize when determining whether or not to grant relief
in accordance with the Act.

Proposed N.J.A.C. 11:20-11.7 sets forth procedures by which carriers
may request a hearing on the Commissioner’s determination.

Proposed N.JLA.C. 11:20-11.8 requires carriers requesting relief to
notify the Program of the relief request and of the disposition of such
requests by the Commissioner.

Proposed N.J.A.C. 11:20-11.9 provides notice and filing requirements
for a carrier which is a health maintenance organization asserting that
it is not required to offer or accept applications pursuant to the Act
pursuant to N.J.S.A. 17B:27A-8a because it lacks the capacity for ad-
ditional enrollees.

Proposed N.J.A.C. 11:20-11.10 provides notice to carriers and clarifies
and confirms that these rules do not limit or preclude the Commissioner
from instituting any other actions regarding carrier’s operations pursuant
to law.

Proposed N.J.A.C. 11:20-11.11 sets forth penalties for violations of the
subchapter.

Social Impact

The proposed new rules will establish procedures by which a carrier
may apply for a deferral of its obligation to pay assessments or a waiver
of its obligation to offer coverage and accept applications from eligible
persons. These proposed new rules therefore implement the provisions
of the Individual Health Insurance Reform Act by requiring that all
carriers provide individual health benefits plans in accordance with the
requirements set forth in the Act, while maintaining the financial stability
of carriers and their ability to pay existing claims liabilities. This in turn
will protect current policyholders and subscribers, and benefit the in-
surance buying public and carriers generally.
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Economic Impact

The proposed new rules should not result in an adverse economic
impact upon carriers. These proposed new rules implement various
provisions of the act by providing adequate procedures and informational
requirements by which carriers may request relief from certain statutory
obligations under the Act, and by which the Commissioner may adequate-
ly evaluate such requests o determine whether relief is warranted in
a particular case. This promulgation of Department policy will aid car-
riers’ administrative, financial and legal staff in initiating and executing
an application for relief as permitted under the Act, which should avoid
any adverse economic impact. Carriers seeking relief will be required
to bear costs of compiling and submitting the required information in
the proper format, and pay a $1,000 filing fee, except that no fee is
required if the carrier is in rehabilitation or conservation. The Depart-
ment does not believe that any additional adverse impact will be imposed
on carriers in that the information requested should be readily available
and because the filing fee is reasonable in consideration of costs to the
Department to review such filings.

The Department will experience an economic impact in that it will
be required to review and analyze requests for relief pursuant to these
rules. The filing fee required to accompany requests for relief will help
defray costs to the Department incurred in the review and analysis of
such requests.

Regulatory Flexibility Analysis

The proposed new rules apply to all insurers, health service corpo-
rations and health maintenance organizations authorized to issue health
benefits plans in this State. Some of these entities may be “small
businesses” as defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. These proposed rules impose specified reporting and
compliance requirements only upon those carriers that choose to request
relief from the Act. The Department, however, does not believe that
these rules will impose any adverse impact on these entities. The
proposed new rules merely set forth informational and procedural re-
quirements by which these entities may request relief from obligations
imposed pursuant to the Individual Health Insurance Reform Act. Car-
riers which are small businesses will be required to bear any costs
associated with compiling and filing information as required by these
proposed new rules, including the required filing fee. To the extent that
the proposed new rules apply to small businesses, they may impose a
greater impact on small businesses in that they may be required to devote
proportionately more staff and financial resources to comply with these
rules. The Department believes, however, that any additional costs will
not pose an undue burden in that the information required should be
readily available, and because the filing fee is reasonable in consideration
of the costs to the Department to conduct the review of such filings.

The proposed new rules provide no different compliance requirements
based on business size. As noted previously, these proposed rules set
forth information and procedural requirements by which carriers may
request relief from the obligation to pay assessments or to issue coverage
to “eligible persons” pursuant to the Individual Health Insurance Reform
Act. This Act provides no different compliance requirements based on
business size. Accordingly, and to ensure consistency and uniformity in
the review of requests for relief, the proposed new rules provide no
differentiation in compliance requirements based on business size.

Full text of the proposed new rules follows:

SUBCHAPTER 11. RELIEF FROM OBLIGATIONS IMPOSED
BY THE INDIVIDUAL HEALTH
INSURANCE REFORM ACT

11:20-11.1 Purpose and scope

(a) This subchapter establishes the informational and procedural
requirements for members requesting relief from obligations to pay
assessments pursuant to N.J.S.A. 17B:27A-12 or 17B:27A-13 (includ-
ing assessments for THC Program losses and administrative ex-
penses), or to offer coverage or accept applications to provide a
standard health benefits plan to eligible persons, pursuant to N.J.S.A.
17B:27A-8.

(b) This subchapter applies to all members of the IHC Program.

11:20-11.2  Definitions
(a) Words and terms defined at N.J.S.A. 17B:27A-2 and N.J.A.C.
11:20-1, when used in this subchapter, shall have the meanings as
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defined therein, unless more specifically defined in (b) below or
unless the context clearly indicates otherwise.

(b) The following words and terms, when used in this subchapter,
shall have the following meanings, uniess the context clearly indicates
otherwise.

“Applicant” means the member seeking a deferral of its obligation
to pay assessments or a waiver of its obligation to offer coverage
and accept applications pursuant to N.J.S.A. 17B:27A-2 et seq.

“Financially impaired” means a member which, after the effective
date of this subchapter, is not insolvent, but is deemed by the
Commissioner to be potentially unable to fulfill its contractual obliga-
tions, or a member which is placed under an order of rehabilitation
or conservation by a court of competent jurisdiction.

“Relief” means a deferral of obligations imposed pursuant to
N.J.S.A. 17B:27A-12 and 17B:27A-13, or a waiver of obligations
pursuant to N.J.S.A. 17B:27A-8, as applicable.

11:20-11.3  Application procedures and filing format

(a) Any member seeking relief may submit such request to the
Department at any time, except that requests for relief from payment
of assessments pursuant to N.J.S.A. 17B:27A-12a(3) or 17B:27A-13
shall be submitted to the Department no later than 15 days following
the due date of payment of the assessment.

(b) All requests outlined in this subchapter shall be accompanied
by a statement averring a need for relief from the obligation(s), as
the case may be, including supporting documentation as set forth
in N.JLA.C. 11:20-11.4, and shall specify the statutory and regulatory
basis for such relief. A single filing may request relief from more
than one obligation, but shall specify each obligation from which
relief is sought.

(c) Each request shall be in loose leaf form inserted into standard
two-ring or three-ring binders tabbed or otherwise indexed to cor-
respond to the exhibits set forth in N.J.A.C. 11:20-11.4. The loose
leaf sheets used in the request shall be eight and one-half inches
wide and 11 inches long and punched for two-ring or three-ring
binders, as appropriate.

(d) All members requesting relief pursuant to this subchapter
shall submit five copies of each request in the format set forth in
(c) above.

(e) If a request fails to materially comply with the filing format
and information requirements set forth in NJ.A.C. 11:20-11.4 and
this section, the Department shall notify the member that its request
for relief is deficient and is denied on such grounds. The notice
shall also set forth any information or other action required to cure
the deficiency(s). If the member intends to pursue its request, the
member shall submit the additional information specified or
otherwise submit a filing in accordance with the format requirements
specified in this section within 15 days of receipt of the Department’s
notice of deficiency. Failure to submit within 15 days the information
necessary in the proper format to cure the deficiency shall result
in the member’s request being denied.

(f) All requests for relief or other information required pursuant
to this subchapter shall be filed with the Department at the following
address:

IHC Program

Request for Relief

New Jersey Department of Insurance
Division of Financial Solvency

20 West State Street

CN-325

Trenton, NJ 08625

11:20-11.4 Informational filing requirements

(a) When requesting relief from obligations imposed pursuant to
N.J.S.A. 17B:27A-4, 17B:27A-12 or 17B:27A-13, the applicant shall
provide with its request the following information in a clear, concise
and complete manner:

L. A cover letter stating:

i. The name of the applicant;

ii. The form of relief and, if a deferral of less than the full amount,
specific amount/percentage of relief which the applicant is request-

ing;
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iii. A statement of facts relied upon as the basis under which relief
is sought, including the specific factor(s) upon which the Com-
missioner may find that the member is or would be placed in a
financially impaired position as set forth in N.J.A.C. 11:2-27.4(a)1
to 28; and

iv. The name, title, telephone number and telefax number of a
contact person familiar with the filing to whom the Department may
direct any additional questions;

2. A detailed explanation, with supporting documentation, of the
projected effect that fulfillment of the obligation would have on the
immediate and long term financial condition of the applicant unless
relief is granted as requested;

3. The most recent financial examination report, whether con-
ducted by the applicant’s state of domicile or other state;

4. A statement addressing whether the applicant is planning to
modify its method of doing business in any way including, but not
limited to, new acquisitions or new restructuring;

5. If the applicant is a member of a holding company system, the
following shall be provided:

i. A list of all members of the holding company system;

ii. A list of all intercompany transactions for the period beginning
January 1 in the year of the filing to the date of the quarterly
statement immediately preceding the date of the filing, in the format
set forth in the statutory annual statement filed by the applicant;
and

ili. A copy of the registration statement filed pursuant to N.J.S.A.
17:27A-3 and the applicant’s organizational chart;

6. An actuarial opinion attesting to the adequacy of reserves
specifically for all accident and health lines of business, and for all
lines of business which the applicant transacts, in the format of and
satisfying all requirements for the actuarial opinion and memoran-
dum required to be submitted as a part of the annual statement
filed by the applicant;

i. If the applicant is a health maintenance organization, the appli-
cant shall obtain and file an actuarial opinion which complies with
the requirements set forth in (a)6 above;

7. A report signed by the attesting actuary referred in (a)6 above,
which includes, in summary form if necessary, all data utilized, a
complete explanation of methods and assumptions and sufficient
additional narrative to account for any features of the data or
circumstances necessary for proper interpretation;

8. A copy of the annual statement of the applicant, including all
accompanying exhibits, filed with this State immediately preceding
the date of the relief filing;

9. Copies of all quarterly statements for the period beginning
January 1 in the year of the filing to the quarterly statement im-
mediately preceding the date of the filing;

10. Except for requests for relief from the obligation to pay
assessments pursuant to N.J.S.A. 17B:27A-13, three year financial
projections beginning with the calendar year of the date of the filing
assuming relief is granted and assuming relied is denied. The projec-
tions shall include, in summary form if necessary, all data utilized,
and a complete explanation of methods and assumptions utilized and
relief upon by the applicant in making the projections. The projec-
tions shall include results for the applicant’s operations worldwide
by line of business and for the applicant’s operations in New Jersey
only for individual health benefits plans issued pursuant to N.J.S.A.
17B:27A-2 et seq. The projections shall assume the same rate of
assessment as in the first year for the subsequent years, and shall
include projections of the applicant’s operating results containing the
information and in the format set forth in the following:

i. For life and health insurers, the balance sheet and summary
of operations exhibits of the statutory annual statement filed by the
insurer;

ii. For property and casualty insurers, the balance sheet and
Underwriting and Investment Exhibit of the statutory annual state-
ment filed by the insurer;

ili. For health service corporations, the balance sheet and Under-
writing and Investment Exhibit of the statutory annual statement
filed by the health service corporation; and
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iv. For health maintenance organizations, the balance sheet and
statement of revenue, expenses and net worth of the annual state-
ment filed by the health maintenance organization;

11. A description of any relief from obligations imposed by this
State or any other state granted or in effect within the preceding
12 months, and the basis upon which such relief was granted;

12. A non-refundable filing fee of $1,000, unless the applicant is
in rehabilitation or conservation at the time of filing pursuant to
N.J.S.A. 17B:32-31 et seq. or such similar law of the applicant’s state
of domicile; and

13. Any other information the Commissioner may deem relevant
to the consideration of the request.

(b) An applicant asserting that the Department’s review of its
request be evaluated on a particular basis (that is, pre-pooled, post-
pooled, consolidated or unconsolidated), shall submit a written state-
ment which sets forth the specific reasons, with supporting documen-
tation, if any, for which it believes evaluation on a particular basis
is appropriate to that applicant, and the specific reasons, with sup-
porting documentation, if any, for which evaluation on other bases
would be inappropriate.

(c) All filings shall be accompanied by the following certification
signed by the chief financial officer of the applicant: “I certify
that the attached filing complies with all requirements set forth in
N.J.A.C. 11:20-11 and that all of the information it contains is true
and accurate. I further certify that I am authorized to execute this
certification on behalf of the applicant.”

11:20-11.5 Confidentiality of request for relief

(a) All data or information contained in the request for relief filed
pursuant to this subchapter shall be confidential and shall not be
subject to public disclosure or copying pursuant to the “Right to
Know” law, N.J.S.A. 47:1A-1 et seq., except for the following items,
but only upon written, specified request and following 10 days written
notice by the Department to the member/applicant:

1. N.J.A.C. 11:20-11.4(a)1i and ii—cover letter with name of appli-
cant and describing relief sought;

2. NJ.AC. 11:20-11.4(a)liv—name, title, telephone number and
telefax number of person familiar with the filing;

3. N.JA.C. 11:20-11.4(a)3—most recent financial examination re-
port;

4. NJ.A.C. 11:20-11.4(a)5i and ii—list of members of holding
company system and intercompany transactions for period preceding
date of filing;

5. NJA.C. 11:20-11.4(a)8—annual statement filed immediately
preceding date of filing;

6. NJ.A.C. 11:20-11.4(a)12—non-refundable filing fee; and

7. N.J.A.C. 11:20-11.4(a)13—additional information required by
the Commissioner to evaluate a particular filing.

11:20-11.6  Disposition of request for relief

(a) When the Commissioner determines pursuant to N.J.S.A.
17B:27A-8 or 17B:27A-12a(3), as applicable, that the member is or
would be placed in a financially impaired condition through fulfill-
ment of a coverage or assessment obligation or obligations, the
Commissioner shall notify the member that its duty to fulfill the
applicable obligation shall be waived, or deferred in whole or in part,
as appropriate. If the Commissioner defers in whole or in part a
member’s obligation to pay assessments pursuant to N.J.S.A.
17B:27A-12a(3) or 17B:27A-13, the member shall remain liable to
the THC Program for the amount deferred.

(b) The Commissioner shall find that a member is or would be
financially impaired if:

1. The member has been placed in rehabilitation or conservation
pursuant to N.J.S.A. 17B:32-31 et seq. or such similar law of the
member’s state of domicile;

2. The Commissioner finds that the member is in a hazardous
financial condition, as determined pursuant to N.J.A.C. 11:2-27; or

3. The Commissioner finds that fulfillment of the obligation(s)
from which relief is sought would place the member in a hazardous
financial condition, as determined pursuant to N.JA.C. 11:2-27.

(c) Any waiver or deferral from a particular obligation granted
by the Commissioner pursuant to this subchapter shall be for a
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specified period as set forth in the notice granting the request, but
shall not exceed 12 months from the date of the notice. Any member
seeking to continue a waiver or deferral shall file a separate request
for relief in accordance with this subchapter no later than 45 days
prior to the expiration of the waiver or deferral period set forth
in the original notification granting the request. Such a request shall
also include a detailed explanation of all actions the applicant has
taken and intends to take to cure the financial impairment. Failure
to file a properly completed request for relief within the time
prescribed shall result in the expiration of the waiver or deferral
at the expiration of the period set forth in the original notification
granting the request. Nothing herein shall be construed as limiting
or prohibiting any member from applying for relief at any time in
accordance with this subchapter.

(d) If the Commissioner grants a request for a deferral of payment
of an assessment, the terms of the deferral shall include the require-
ment that the member shall pay to the Board an additional amount
representing the loss to the Board of the time value of the
assessment for the period of the deferral.

L. In calculating the additional amount to be paid, the member
shall use the annual interest rate on one-year U.S. Treasury bills
as of the date the assessment was due and payable.

2. In calculating the additional amount to be paid, the period of
deferral shall begin on the date that payment of the assessment was
due and payable and end on the date the amount deferred is paid
to the Board.

3. The payment of the additional amount set forth in (d) above
shall be in lieu of payment by the member of any interest or penalty
on the amount deferred, which otherwise may be required under
any other rule.

4. The requirement to pay an additional amount as provided in
(d) above shall not apply when the reason for granting the deferral
is that the member is in rehabilitation or conservation.

11:20-11.7 Hearings

(a) If the Commissioner denies a member’s request for relief
made pursuant to this subchapter, or if the member objects to the
terms of the relief granted, the member may request a hearing on
the Commissioner’s determination within seven days from the date
of receipt of such determination as follows:

1. A request for a hearing shall be in writing and shall include:

i. The name, address, and daytime telephone number of a contact
person familiar with the matter;

ii. A copy of the Commissioner’s determination;

iii. A statement requesting a hearing; and

iv. A concise statement describing the basis for which the member
believes that the Commissioner’s findings of fact are erroneous.

2. The Commissioner may, after receipt of a properly completed
request for a hearing, provide for an informal conference between
the member and such personnel of the Department as the Com-
missioner may direct, to determine whether there are material issues
of fact in dispute.

3. The Commissioner shall, within 30 days of a properly completed
request for a hearing, determine whether the matter constitutes a
contested case, pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.

i. If the Commissioner finds that the matter constitutes a con-
tested case, the Commissioner shall transmit the matter to the Office
of Administrative Law for a hearing consistent with the Uniform
Administrative Procedure Rules, NJ.A.C. 1:1.

ii. In a matter which has been determined to be a contested case,
if the Commissioner finds that there are no good-faith disputed
issues of material facts and the matter may be decided on the
documents filed, the Commissioner may notify the applicant in
writing as to the final disposition of the matter.

11:20-11.8 Notice to the IHC Program

Members requesting relief pursuant to this subchapter shall con-
currently provide notice of all such requests to the THC Program
through the Interim Administrator or Administrator, as appropriate.
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Members shall also provide notice to the IHC Program of all disposi-
tions of such requests by the Commissioner, within 15 days of such
disposition.

11:20-11.9 Exceptions for health maintenance organizations due to
lack of capacity

(a) Any member health maintenance organization (HMO) assert-
ing that it is not required to offer coverage or accept applications
pursuant to the requirements of the Act because it does not have
the capacity to enroll additional members, pursuant to N.JS.A.
17B:27A-8a, shall file the following information with the Com-
missioner:

1. A cover letter stating:

i. The name of the member HMO;

ii. A statement that the member is not required to offer coverage
or accept applications pursuant to the Act because it does not have
the capacity in its facilities to enroll additional members, and the
basis for that assertion, with supporting documentation, certified by
the president or duly authorized officer of the member;

iii. The number of the member’s current individual and group
members, listed by provider and classified by the provider’s specialty,
which shall be updated annually each year the member asserts a
waiver pursuant to N.J.S.A. 17B:27A-8a; and

iv. A certification signed by the president or duly authorized
officer that the member shall not offer coverage to or accept any
new group members, pursuant to N.J.S.A. 17B:27A-8a. Individual
additions to existing groups shall not be considered new group
members.

(b) The member shall concurrently file the information required
pursuant to (a) above with the IHC Program.

11:20-11.10 Other actions by the Commissioner

Nothing in this subchapter shall be construed as limiting the
Commissioner’s authority to take such action with respect to insurers,
health service corporations or health maintenance organizations as
may be authorized by law, including, but not limited to, placing an
insurer, health service corporation or health maintenance organiza-
tion in rehabilitation, liquidation or conservation pursuant to
N.J.S.A. 17B:32-31 et seq.

11:20-11.11 Penalties

Failure to comply with this subchapter, including all notice re-
quirements set forth herein, may result in the denial of relief re-
quested and imposition of penalties as authorized by law, including
any actions that may be taken by the Board pursuant to N.J.S.A.
17B:27A-2 et seq. and the THC Program Plan of Operation, includ-
ing, but not limited to, imposition of an interest penalty for
assessments due from the member and a recommendation by the
Board to remove the member’s authority to issue any health benefits
plans in this State.

(a)
NEW JERSEY SMALL EMPLOYER HEALTH
BENEFITS PROGRAM

Small Employer Health Benefits Program Board Plan
of Operation
Proposed New Rules: N.J.A.C. 11:21-2

Authorized By: Small Employer Health Benefits Program Board
of Directors, Maureen Lopes, Chair.

Authority: N.J.S.A. 17B:27A-30, as amended by P.L. 1993, c.162,
section 16.

Proposal Number: PRN 1993-562.

Submit written comments by October 19, 1993 to:
Interim Administrator
New Jersey Small Employer
Health Benefits Program
SEH Box 1
c/o The Prudential Insurance Company of America
P.O. Box 4080
Iselin, NJ 08830
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The agency proposal follows:

Summary

These rules are being proposed pursuant to the Small Employer
Health Insurance Reform Act, N.JS.A. 17B:27A-17 et seq., enacted
November 30, 1992 and amended June 30, 1993, P.L. 1993, c.162 (“The
Act”).

The Small Employer Health Benefits (“SEH"”) Program Board of
Directors (“Board”) is promulgating regulations in accordance with
N.J.S.A. 17B:27-30 and 31 as amended, and P.L. 1993, c.162, section
16. N.J.S.A. 17B:27A-31 sets forth what must be written in the Plan of
Operation (“Plan™). P.L. 1993, c.162, section 16 provides a special
procedure by which the Board may take actions, such as promulgation
of a Plan of Operation. Prior to the adoption of an action, the Board
shall provide notice and a detailed description of its intended action to
three newspapers of general circulation. The Board is further required
to forward the notice of intended action and detailed description to the
Office of Administrative Law (“OAL”) for publication in the New Jersey
Register. The Board is also required to provide all interested persons
an oppoturnity to comment in writing on the intended action of at least
15 days. The Board may adopt an action immediately following the close
of the public comment period, and the action shall be effective on the
date the regulations are submitted to the OAL for publication in the
New Jersey Register, or such later date as the Board may establish.
Within a reasonable time after submission of the comments, the Board
is also required to prepare a report for public distribution listing all
parties who provided comments, summarizing the content of the com-
ments, and providing the Board’s response to the data, views and argu-
ments contained in the comments. A copy of this report is also filed
with the OAL for publication in the New Jersey Register.

With respect to the SEH Program Board’s Plan of Operation, it should
be noted that the Commissioner of Insurance (“Commissioner”) must,
in accordance with N.J.S.A. 17B:27A-30, hold a hearing prior to approv-
ing the Plan of Operation. The Commissioner’s hearing will be held on
or about the same date as the close of the comment period established
herein. Following approval of the Plan of Operation by the Com-
missioner, the Board will adopt the Plan of Operation in accordance
with P.L. 1993, c.162, section 16.

These proposed new rules implement various provisions of the Act.
Through the SEH Program, the Act substantially revises the require-
ments governing the provisions of health insurance offered to small
employer groups in the State. In accordance with the Act, insurers,
medical service corporations, hospital service corporations, and health
maintenance corporations (collectively “carriers”) may offer only the
health benefits plans promulgated by the SEH Program Board to New
Jersey small employers and their eligible employees; the health benefits
plans must be offered on a guaranteed issue basis. Further, the SEH
Program established a reinsurance mechanism to cover a portion of the
losses incurred, if any, under such health benefits plans by certain carriers
issuing such health benefits plans. Carriers which elect to be “reinsuring”
carriers may receive reimbursements for some of their losses, and
likewise are subject to assessments to cover the losses of other reinsuring
carriers. “Risk-assuming” carriers may not be reimbursed for any of their
losses, and are subject to assessments only if reinsuring carrier
assessments are insufficient. (Carriers must submit their election to be
a risk-assuming or reinsuring carrier in accordance with the rules
promulgated by the Commissioner. The election to be a risk-assuming
carrier must be approved by the Commissioner.)

Pursuant to the Act, the Board is given broad authority to oversee
the SEH Program, in accordance with a Plan of Operation, which is the
subject of these regulations. The Plan of Operation must address: (1)
the handling and accounting of assets and monies of the SEH Program,
and annual fiscal reporting to the Commissioner; (2) a means of provid-
ing for the filling of vacancies on the Board, subject to the approval
of the Commissioner; (3) the method to be used to determine the extent
to which a carrier’s payment per insured for each small employer health
benefit plan exceeds the Statewide average payment per insured for each
small employer health benefits plan; (4) the method for determining the
extent to which a carrier, whose average cost of insuring individuals
covered by small employer health benefits plans exceeds the threshold
described at N.J.S.A. 17B-27A-29, may receive reimbursement from the
SEH Program,; (5) the efficiency and risk management standards a carrier
must meet in order to receive reimbursement from the SEH Program;
and (6) any additional matters which are appropriate to effectuate the
provisions of the Act.
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A summary of the provisions of the Plan of Operations as set forth
in the proposed new rules follows:

Proposed N.J.A.C. 11:21-2.1 sets forth the purpose and structure of
the SEH Program.

Proposed NJ.A.C. 11:21-2.2 sets forth definitions of terms used
throughout the subchapter.

Proposed N.J.A.C. 11:21-2.3 sets forth the general powers of the SEH
program and the Board.

Proposed N.J.A.C. 11:21-2.4 provides that the Plan of Operation
creates no contractual rights or obligations between the SEH Program
and any other person or entity.

Proposed NJ.A.C. 11:21-2.5 sets forth requirements with respect to
the Board of Directors of the SEH Program including, but not limited
to, the appointment of members of the Board, procedures for meetings
to be held by the Board, and procedures by which actions may be taken
by the Board.

Proposed N.J.A.C. 11:21-2.6 provides specific requirements regarding
the establishment of various committees, appointment to such commit-
tees, and functions of those committees.

Proposed N.J.A.C. 11:21-2.7 establishes that the Board shall select an
administrator for the SEH Program via a bidding process, and sets forth
the administrative functions the administrator is expected to perform.

Proposed N.J.A.C. 11:21-2.8 sets forth the procedures by which the
Board will collect assessments from program members to cover the
administrative costs of the SEH Program.

Proposed N.J.A.C. 11:21-2.9 sets forth the procedures by which the
Board will collect assessments to cover net losses of the Program. This
proposed provision also establishes the methodology by which net losses
are to be determined, and minimum efficiency and risk management
standards which reinsuring carriers must meet before receiving reim-
bursements for any of their losses.

Proposed N.J.A.C. 11:21-2.10 sets forth reporting requirements which
carriers must meet with respect to the SEH Program.

Proposed N.J.A.C. 11:21-2.11 provides procedures by which the finan-
cial activities and the funds of the SEH Program shall be administered.

Proposed NJ.A.C. 11:21-2.12 provides the procedures for the
maintenance and retention of the SEH Program’s official records.

Proposed N.J.A.C. 11:21-2.13 provides that the Board shall have an
annual audit of its operations conducted by a qualified independent
certified public accountant, and sets forth other requirements regarding
such audits.

Proposed N.J.A.C. 11:21-2.14 provides procedures for the imposition
of penalties and for the resolution of disputes and for addressing certain
complaints.

Proposed N.J.A.C. 11:21-2.15 generally provides that the Board shall
not be liable for any obligation of the SEH Program, and that the
Directors and employees of the Board shall not be liable for any action
taken or omission made by them in the performance of their powers
and duties under the Act, except where the action or omission constitutes
willful misconduct or gross negligence.

Proposed N.J.A.C. 11:21-2.16 sets forth procedures for amending the
Plan of Operations by the Board, subject to the approval of the Com-
missioner, and the method for distributing funds of the SEH Program,
if any exist, upon the termination of the Program.

Social Impact

The Plan of Operation established by these rules will implement the
requirements of the Act as amended, and is intended to assure the fair,
reasonable and equitable administration of the SEH Program. The rules
are intended to ensure that organizational and operational structure and
procedures for the SEH Program will be in place to provide for the
provision of small employer health benefits plans by January 1, 1994.
This, in turn, will implement the intent of the Legislature as set forth
in the Act as amended, benefiting all members of the SEH Program
and the public generally.

Economic Impact

The Board does not believe that any adverse economic impact is
directly imposed by this Plan of Operation established by these proposed
new rules. These proposed new rules merely establish operating
procedures for the administration of the SEH Program to provide for
the issuance of new small employer health benefits plans with effective
dates on or after January 1, 1994, in accordance with the requirements
set forth in the Act as amended.

(CITE 25 N.J.R. 4564)
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Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because these proposed
new rules do not impose reporting, recordkeeping, or other compliance
requirements on small businesses as defined in the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq. These rules establish a Plan of Operation
for the fair, reasonable and equitable administration of the SEH Pro-
gram. The rules generally impose compliance requirements upon the
SEH Program Board, which is created by the Act as amended, and which
is not a “small business” as defined in the Regulatory Flexibility Act.
To the extent that small businesses may be impacted through the
promulgation of this Plan of Operation, any impact would be that directly
imposed by the Act and implementing rules.

Full text of the proposed new rules follows:

SUBCHAPTER 2. NEW JERSEY SMALL EMPLOYER
HEALTH BENEFITS PROGRAM PLAN OF
OPERATION

11:21-2.1 Purpose and structure

(a) The Program has been created pursuant to section 12 of P.L.
1992, c.162 (N.J.S.A. 17B:27A-28) as amended by P.L. 1993, c.162,
section 6, to provide a mechanism:

1. To assure the availability of five standardized health benefits
plans to New Jersey small employers, their eligible employees and
the dependents of those eligible employees, on a guaranteed issue
basis; and

2. Through which certain losses of specified member companies
accruing under the five small employer health benefits plans will
be reimbursed by other member companies that are subject to
assessments.

(b) The Board has been created pursuant to Section 13 of P.L.
1992, ¢.162 (N.J.S.A. 17B:27A-29) to administer the Program re-
asonably and equitably under law.

(c) The Program Plan of Operation (“Plan”) has been created
in accordance with Section 14 of P.L. 1992, c.162 (NJS.A.
17B:27A-30) to set forth as completely as possible the reasonable
and equitable manner by which the Board will administer the Pro-
gram under applicable law.

(d) The Program shall be administered by the Board. The Board
shall administer the Program in accordance with the Plan developed
and adopted by the Board pursuant to law, subject to the review
and approval of the Commissioner of Insurance.

(e) The Board shall consist of 11 persons, including the Com-
missioners of Health and Insurance or their designees, both of whom
shall serve as ex officio, and nine persons who shall be elected by
the members of the Program. Initially, three of the public members
of the Board shall be elected for a three-year term, three shall be
elected for a two-year term, and three shall be elected for a one-
year term. Thereafter, all public members of the Board shall be
elected for a term of three years. Filling of vacancies on the Board
shall be subject to the approval of the Commissioner of Insurance.
No carrier shall have more than one representative on the Board.
The following categories shall be represented among the public
members:

1. Two carriers whose principal health insurance business is in
the small employer market;

2. One carrier whose principal health insurance business is in the
larger employer market;

3. A health, hospital or medical service corporation;

4. A health maintenance organization;

5. A risk-assuming carrier;

6. A reinsuring carrier; and

7. Two persons representing small employers.

11:21-2.2  Definitions

The words and terms used in this Plan shall have the meanings
set forth at N.J.S.A. 17B:27A-17 and N.J.A.C. 11:21-1.3, or as further
defined below:

“Administrator” means any person who meets the qualifications
specified in the request for proposal for administering the Program.

“Board” means the Board of Directors of the Program. As used
in this Plan, “Director” shall refer to members of the Board.
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“Carrier” means any insurance company, health service corpor-
ation, hospital service corporation, medical service corporation or
health maintenance organization (“HMO”) authorized to issue
health benefits plans in this State. For purposes of the Act, carriers
that are affiliated companies shall be treated as one carrier, except
that any insurance company, health service corporation, hospital
service corporation, or medical service corporation that is an affiliate
of a health maintenance organization located in the State or any
health maintenance organization located in the State that is affiliated
with an insurance company, health service corporation, hospital
service corporation, or medical service corporation shall treat the
health maintenance organization as a separate carrier.

“Commissioner” means the Commissioner of the New Jersey
Department of Insurance.

“Department” means the New Jersey Department of Insurance.

“Dependent” means the spouse or child of an eligible employee
subject to applicable terms of the health benefits plan covering the
employee.

“Earned premium” means the premium earned in New Jersey on
health benefits plans less return premiums thereon.

“Eligible employee” means a full-time employee who works a
normal work week of 25 or more hours. The term includes a sole
proprietor, a partner of a partnership, or an independent contractor,
if the sole proprietor, partner or independent contractor is included
as an employee under a health benefits plan of a small employer,
but does not include employees who work less than 25 hours a week
or work on a temporary or substitute basis.

“Health benefits plan” means any hospital and medical expense
insurance policy or certificate; health, hospital, or medical service
corporation contract or certificate; or health maintenance organiza-
tion subscriber contract or certificate delivered or issued for delivery
in this State by any carrier to a small employer group pursuant to
section 3 of the Act (NJ.S.A. 17B:27A-19). “Health benefits plan”
excludes the following plans, policies, or contracts: accident only,
credit, disability, long-term care, coverage for Medicare services
pursuant to a contract with the United States government, Medicare
supplement, dental only or vision only, insurance issued as a supple-
ment to liability insurance, coverage arising out of a workers’ com-
pensation or similar law, automobile medical payment insurance, or
personal injury protection coverage issued pursuant to P.L. 1972,
c.70.

“Member” means all carriers issuing health benefits plans in this
State on or after the effective date of the Act.

“Plan of Operation” means the plan of operation of the Program,
including articles, by-laws and operating rules approved by the Board
pursuant to the Act.

“Program” means the New Jersey Small Employer Health Benefits
Program established pursuant to the Act.

“Reinsuring carrier” means a small employer carrier electing to
receive reimbursement from the program in accordance with Section
19 of the Act (NJ.S.A. 17B:27A-35).

“Risk-assuming carrier” means a small employer carrier electing
to assume risks pursuant to section 18 of the Act (N.J.S.A.
17B:27A-34).

“Small employer” means any person, firm, corporation,
partnership, or association actively engaged in business which, on
at least 50 percent of its working days during the preceding calendar
year quarter, employed at least two but no more than 49 eligible
employees, the majority of whom are employed within the State.
In determining the number of eligible employees, companies which
are affiliated companies shall be consider one employer. Subsequent
to the issuance of a health benefits plan to a small employer pursuant
to the provisions of the Act, and for the purpose of determining
eligibility, the size of a small employer shall be determined annually.
Except as otherwise specifically provided, provisions of the Act which
apply to a small employer shall continue to apply until the an-
niversary date of the health benefits plan next following the date
the employer no longer meets the definition of a small employer.

“Small employer carrier” means any carrier that offers health
benefits plans covering eligible employees of one or more small
employers.
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“Small employer health benefits plan” means a health benefits
plan for small employers approved by the commissioner pursuant
to Section 17 of the Act (N.J.S.A. 17B:27A-33).

“State” means the State of New Jersey.

11:21-2.3 Powers of the Board

(a) The Board has the specific authority pursuant to the Act to:

1. Develop the method to be used to determine the extent to
which a reinsuring carrier’s payment per insured for each health
benefit plan provided for under the Act exceeds the Statewide
average payment per insured for each health benefits plan provided
for under the Act;

2. Develop the method for determining the extent to which a
reinsuring carrier whose average cost of insuring individuals covered
by small employer health benefits plans exceeds the threshold
described in Section 13(c) of the Act (N.J.S.A. 17B:27A-29(c)) may
receive reimbursement from the Program;

3. Develop a statement of the efficiency and risk management
standards a reinsuring carrier must meet before a reinsuring carrier
may receive reimbursement from the Program;

4. Enter into contracts as are necessary Or proper to carry out
the provisions and purposes of the Act;

5. Sue or be sued, including taking any legal actions as may be
necessary for recovery of any assessments due to the Program or
to avoid paying any improper claims;

6. Establish benefit levels, deductibles and copayments, ex-
clusions, and limitations for the health benefits plans in accordance
with applicable law;

7. Establish guidelines to ensure that small employer carriers are
assuming their share of high risk small employer groups in propor-
tion to their market share of small employer health benefits plan
business. In the event that any carrier does not assume its reasonable
share of the high risk market, the Board may adjust the assessment
formula, with the approval of the Commissioner, to require a propor-
tionally higher assessment from the carrier;

8. Promulgate one standard claim form. In order to provide a
standard system of payment for medical services, all claim forms for
any claimant’s use under a group health insurance policy delivered
or issued for delivery in this State shall conform to the form adopted
by the Board and promulgated in conjunction with the Individual
Health Coverage Program pursuant to P.L. 1993, ¢.162, Section 20;

9. Assess members in accordance with the provisions of the Act,
including such interim assessments as may be reasonable and
necessary for organization and reasonable operating expenses. Such
interim assessments shall be credited as offsets against any regular
assessments due following the close of the fiscal year;

10. Establish rules, conditions, and procedures pertaining to the
reimbursement and assessment of the members of the Program;

11. Establish a standard policy form for five standard health
benefits plans and five rider packages, as provided in the Act;

12. Appoint from among the members appropriate legal, actuarial,
and other committees as necessary to provide technical and other
assistance in the operation of the Program, policy and other contract
design, and any other functions within the authority of the Program;

13. Employ or retain such persons, firms or corporations to
perform such functions as are necessary for the Board’s performance
of its duties. The Board may use the mailing address of such person,
firm or corporation as the official address of the Program. Such
persons may include an Administrator or executive director with such
authority as may be delegated by the Board to implement and carry
out broad directives of the Board made pursuant to statutory powers.
Such persons may include actuaries, accountants, auditors, insurance
producers and such other specialists or persons whose advice or
assistance is deemed by the Board to be necessary to the discharge
of its duties under the Act. The Board may agree to compensate
such persons so as best to serve the interests of the Program and
the public. Such persons, firms or corporations shall keep and
maintain such records of their activites as may be required by the
Board;

14. Develop a method of handling and accounting for assets and
moneys of the Program and an annual fiscal reporting to the Com-
missioner;
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15. Develop a means of providing for the filling of vacancies on
the Board, subject to the approval of the Commissioner;

16. Address any additional matters which are appropriate to effec-
tuate the provisions of this Act; and

17. Develop a buyers’ guide for the Program, and provide for a
reasonable charge for its use and distribution.

11:21-2.4 Plan of Operation

(a) The Board shall perform its function under this Plan, and in
accordance with the Act. The Plan is intended to assure the fair,
reasonable and equitable administration of the Program and shall
constitute a public record and accordance with the Act.

(b) The Plan does not, nor is it intended to, created any contrac-
tual or other rights or obligations between the Program and any
entity or any person insured by any carrier. It does not provide any
benefits or create any obligation, contractual or otherwise, to any
person or entity.

11:21-2.5 Board structure and meetings

(a) The Program shall exercise its powers through a Board.

1. The Board shall be made up of the Commissioner, the Com-
missioner of Health, or their designees (who shall serve ex officio)
and nine additional persons. The composition of the Board shall
be as described in Section 13(a) of the Act. No person representing
one of the public members shall serve, or continue to serve, on the
Board unless such person represents one of the categories specified
in Section 13(a) of the Act (N.J.S.A. 17B:27A-29).

2. Initially, three of the public members shall serve for a term
of three years; three shall serve for a term of two years; and three
shall serve for a term of one year. Thereafter, all public members
shall serve for a term of three years. Vacancies shall be filled in
the same manner as the original appointments.

i. On or about 60 days prior to the date of the election meeting,
the Board shall send written notice to the Program members setting
forth the time, date and place of the election meeting, stating the
positions for which a vote is to be taken, soliciting written nomina-
tions of candidates for those positions, and stating the last date that
written nominations shall be accepted, which shall be no less than
10 business days following the date of the written notice.

ii. Following the close of the nomination period, the Board shall
determine from among the carriers and/or small employer represen-
tatives nominated those persons that are eligible and willing to serve
in the position for which nominated.

iii. At least 30 calendar days prior to the date of the election
meeting, the Board shall send a written notice to members setting
forth the candidates to be considered for purposes of voting at the
election meeting, along with a ballot by which the member carrier
may vote absentee on or before a date specified by the Board, which
shall be no earlier than three business days prior to the date of the
election meeting.

iv. Affiliated carriers shall have no more than one vote for each
position subject to vote.

v. Elections shall be by a simple majority of those ballots properly
cast in person and absentee.

vi. The Board shall maintain a written record of each election,
including copies of all notices sent, ballots received and the tally
sheets in accordance with its record retention procedures set forth
at NJA.C. 11:21-2.12.

3. The Board may elect a Chair, Vice Chair and Secretary from
among its Directors, as well as other officers, as it deems appropriate.
The election of officers shall be held annually or more frequently
if needed to fill vacancies. Subject to the provisions of the Act and
as authorized by the Board, such officers are authorized to serve
as signatories on behalf of the Board and perform other ministerial
functions necessary and proper to effectuate the actions of the
Board.

(b) The votes of the Board shall be on a one person, one vote
basis. A Director, other than the two small employer representatives
provided for in Section 13 of the Act (N.JS.A. 17B:27A-29), may
designate a voting alternate employed by the same carrier or same
State agency, as appropriate.
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(c) A majority of the Directors shall constitute a quorum for the
transaction of business. The acts of the majority of the Directors
at a meeting at which a quorum is present shall be the acts of the
Board, except as otherwise provided herein.

(d) A meeting of the Board shall be held no later than the first
Tuesday in April each year in accordance with the State’s Open
Public Meetings Act. At that meeting and/or subsequent meetings,
the Board shall:

1. Review the financial results for the prior year, including ex-
penses of Program administration and incurred losses, taking into
account all other appropriate items; and

2. Determine if an assessment is necessary for the proper adminis-
tration of the Program.

(e) At least once each year, the Board shall meet to:

1. Review the Plan and submit proposed amendments, if any, to
the Commissioner for review;

2. Review reports of the committees established by the Board;

3. Review and approve the rate of interest to be charged for late
payments;

4. Review and approve changes in the communications program,
as recommended by the Marketing and Communications Committee;

5. Determine whether any technical corrections or amendments
to the Act should be recommended to the Legislature;

6. Fill any vacancies among the Directors who represent carriers
which exist or which will exist within 10 business days following the
date of the election meeting pursuant to a resolution of the Board
or the expiration of a Director’s normal term of office; and

7. Review, consider, and act on any matters deemed by the Board
to be necessary and proper for the administration of the program.

(f) The Board shall hold other meetings upon the request of the
Chair or three or more Directors, as deemed appropriate. A meeting
may be held in person or by telephone. Notice of such a meeting
and its purpose shall be provided to the general public and to the
Directors in accordance with the State’s Open Public Meetings Act.

(g) The Board shall keep reasonably comprehensive minutes of
all its meetings showing the time and place, the Directors present,
the subjects considered, the actions taken, the vote of each Director,
and any other information required to be shown in the minutes by
law. The original of the public record shall be retained by the Board
or its agent and shall be promptly available to the public to the extent
that making such matters public shall not be inconsistent with Section
7 of the Open Public Meetings Act (N.J.S.A. 10:4-12). At least two
copies of the minutes of every meeting of the Board shall be
delivered forthwith to the Commissioner.

(h) The Board may establish rules of the Program consistent with
the Act and this Plan.

(i) Amendments to the Plan or suggestions for technical correc-
tions to the Act shall require the concurrence of a majority of the
entire Board.

(j) Directors shall not be compensated by the Program for their
services or related personal expenses.

(k) The Board may adopt rules for the taking of testimony from
the public, which may include rules relating to the time and place
of any such public hearing, and reasonable rules for the length and
format of testimony from individuals, groups and organizations.

(1) The Board may take up any additional matters which are
appropriate to effectuate the provisions of this Act.

11:21-2.6 Committees

(a) Appointments to Standing and other committees shall be
approved by a majority of the Board present. Each of the Standing
Committees shall include no more than five directors, but the Chair
may appoint additional persons as needed, with the approval of a
majority of the Board. A written record of the proceedings of each
committees shall be maintained by a Secretary appointed from the
membership of the committee. Committee members are responsible
for providing staff support, but may recommend that the Board
provide funding for outside contractors. Committees may not take
final action; however, within the scope of their mission and duties,
Committees may make recommendations and reports to the Board
for its decision and action.
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(b) Standing Committees shall include the following:

1. A Finance Committee which shall make recommendations to
the Board with respect to:

i. The methods and rules for calculating assessments and other
risk sharing charges;

ii. Assessment of members in accordance with the provisions of
the Act, including such interim assessments as may be reasonable
and necessary for organizational and reasonable interim operating
expenses;

iii. Establishment of rules, conditions, and procedures pertaining
to the reimbursement of the members of the Program;

iv. Independent consulting actuaries who may be approved by the
Board;

v. Establishment of rules, conditions, and procedures pertaining
to the registry of multiple employer arrangements in accordance with
the provisions of the Act; and

vi. Oversight of studies necessary for development of reinsurance
mechanisms;

2. An Operations Committee which shall make recommendations
to the Board with respect to:

i. The Plan and amendments thereto;

ii. A uniform reinsurance compliance audit program to be utilized
by independent auditors retained by carriers in their review of items
related to assessments for each affected carrier;

iii. The selection of an independent auditor for the annual audit
of the Program operations;

iv. The review of reports prepared by independent auditors and
other audit-related matters the Board deems necessary;

v. Contracts which are necessary or proper to carry out the
provisions and purposes of the Act;

vi. Developing the means to select a plan administrator, a state-
ment of the powers and duties of the Administrator, the compensa-
tion of the Administrator, and a statement of the efficiency standards
an Administrator must meet; and

vii. Recommendations for employing or retaining persons, firms
or corporations to perform the functions necessary for the Board’s
performance of its duties, including retention of an Administrator
for the Program;

3. A Legal Committee which shall make recommendations to the
Board with respect to:

i. Appropriate interpretations of the Act, and such other matters
as the Board may desire, including rules and regulations promulgated
by the Board pursuant to the Act;

ii. Amendments to the Plan, and the various health benefits plans
proposed by the Board for compliance with the Act, and by implica-
tion under Federal or other State legislation;

iii. Proposed amendments to the Act for Board approval

iv. Contracts and legal documents for the Program;

v. All litigation and other disputes involving the Program and its
operations;

vi. Maintenance of a written record of all questions received and
responses provided by the Board;

vii. Coordination with legal counsel for the Board, as needed, on
matters relating to the Program operations, including proposed con-
tracts, operational practices, and statutory construction;

viii. Any legal actions necessary or proper for recovery of an
assessment for, on behalf of, or against the Program or a member;

ix. The Board’s entering into contracts necessary or proper to
carry out the provisions and purposes of the Act; and

x. Legal actions as may be necessary for recovery of any
assessments due to the Program or to avoid paying any improper
claims and other matters related to lawsuits by or against the Board;

4. A Marketing and Communications Committee which shall
make recommendations to the Board with respect to:

i. Rules for implementation and administration of the Act and
standards to provide for the fair marketing and broad availability
of health benefits plans to eligible employees;

ii. Marketing and communication plans for the Program, as
needed;

iii. Issues or concerns arising out of the marketing of Program
coverage;
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iv. The development of information concerning the Program to
be released to the general public; and

v. Reviewing marketing material submitted by carriers in ac-
cordance with the Act; and

S. A Dispute Resolution Committee which shall make recommen-
dations to the Board with respect to:

i. Consumer, policyholder and member carrier inquiries, com-
plaints and disputes arising in connection with the Program;

ii. The manner by which the Board may address inquiries, com-
plaints and disputes brought to its attention;

iii. Procedures for receiving, logging and handling inquiries, com-
plaints and disputes;

iv. The design of inquiry, complaint and dispute forms;

v. Procedures for carriers to use in notifying the Board of com-
plaints and disputes;

vi. Whether and how to respond to interpretations of the Board’s
rules made by carriers and inquiries and complaints received from
consumers, policyholders, carriers or others.

(1) Recommendations by the Dispute Resolution Committee may
include a recommendation that the Board isssue a statement in-
terpreting its regulations, seek declaratory or injunctive relief as may
be appropriate, or other administrative or legal remedies as may be
available.

(2) In an effort to answer any inquiry or resolve any dispute or
complaint, the Dispute Resolution Committee or Administrator may
seek the input of other appropriate Committees in order to assist
the Dispute Resolution Committee in reaching a recommendation.

(3) The Dispute Resolution Committee may refer matters as
necessary to any other Committee which may also make recommen-
dations to the Board.

(4) The Dispute Resolution Committee or Administrator shall
compile statistics on complaints, disputes and appeals received and
resolved and submit an annual report to the Board and the Com-
missioner detailing the volume of complaints, disputes and appeals
categorized by type, carrier and disposition.

(5) Nothing in this paragraph shall be deemed to impair or
otherwise affect the authority of the Commissioner to investigate
and resolve any complaint or dispute or to take any regulatory or
enforcement action with respect to any violations of any State in-
surance statutes or rules which come to the Commissioner’s atten-
tion.

(c) The Board may appoint other committees. The Board may
by resolution adopted by a majority of the entire Board:

1. Determine the size of and appoint members to and/or fill any
vacancy in any committee;

2. Appoint one or more persons to serve as alternate members
of any committee, to act in the absence or disability of members
of any committee with all the powers of such absent or disabled
members;

3. Abolish any committees, in its discretion;

4. Remove any person from membership on any committee at any
time, with or without cause; and

5. Authorize or appoint the use of consultants or other advisors
to work with any committee.

11:21-2.7 Administrator selection and duties

(a) The Administrator shall be selected by the Board.

(b) The Administrator shall be selected by a bidding process. The
Board shall issue a Request for Proposal with written criteria for
selection of a qualified person and shall solicit responses from
carriers participating in the small group market and other qualified
persons.

(c) The Administrator shall perform the administrative functions
required under the Act and the Plan. The Administrator is
responsible, along with the Board, for the fair, equitable and
reasonable administration of the Program.

(d) The Administrator shall perform all administrative functions
developed by the Board including the following:

1. Preparing and submitting an annual report to the Board and
the Commissioner no later than the third week of March; preparing
and submitting monthly reports to the Board;
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2. Establishing the procedures and installing the systems needed
to properly administer the operations of the Program;

3. Establishing with Board approval, one or more depository ac-
counts for the transaction of Program business;

4. Collecting assessments due to the Program on a timely basis;

5. Depositing all moneys collected on behalf of the Program in
the established depository account(s) on a timely basis;

6. Reimbursing reinsuring carriers following their submission of
acceptable documentation;

7. Issuing checks or drafts, on and/or approving charges against,
bank accounts of the Program;

8. Keeping all accounting, administrative and financial records of
the Program;

9. Acting as a resource for reinsuring carriers in complying with
the Program;

10. Calculating all assessments in accordance with the
methodology approved by the Board; notifying members of amounts
due; tracking the amount of assessments in dispute or subject to
deferral request; coordinating with the Department and other ap-
propriate parties, including State agencies, regarding fiscal adminis-
trative matters;

11. Preparing an annual estimate of the operating and adminis-
trative expenses of the Program;

12. Preparing a detailed Operations and Procedures Manual
which must include forms and procedures for processing business
as required by the Plan;

13. Based on minimum standards for participation in the Program
as a reinsuring carrier developed by the Board, reviewing compliance
with such standards; and

14. Performing other functions as agreed between the Board and
the Administrator.

(e) The Administrator shall maintain calendar year records of
premiums, reimbursements, and operating and administrative ex-
penses and shall retain these records for a period of seven years
following the end of such calendar year.

(f) The Administrator shall serve for a period of three years, or
until it is otherwise removed by the Board. The Administrator may
request to terminate its contract and must give the Board 180 days
notice. The Board must act upon the Administrator’s request within
90 days of its receipt or the request is considered approved.

(d) The Administrator shall be reimbursed as set forth in the
request for proposal.

11:21-2.8  Assessments for administrative and operating expenses

(a) Annually on or about April 15, the Board shall determine the
final administrative expense total for the preceding calendar year,
if any.

1. )I,Each member’s final assessment shall be reduced by any interim
assessment paid by the member or credited to the member by the
Board.

2. Each member’s final assessment shall be reduced by any de-
ferred assessments paid by assessed carriers in proportion to the
original additional assessment made to cover the deferred amount.

3. Members shall be assessed for a proportionate share of the
final administrative expenses on the basis of health benefits plan
earned premiums for that year. The administrative expense
assessement for each member shall be equal to the total of all
administrative expenses for the calendar year multiplied by the ratio
of that member’s earned premium for health benefits plans to the
earned premium for health benefits plans of all members for the
calendar year.

(b) The Board may make an interim assessment of members for
reasonable and necessary organizational expenses and to cover an-
ticipated interim operating expenses. At the discretion of the Board,
interim assessments may be made on a monthly basis or such other
periodic basis as necessary to ensure the availability of funds to meet
operating expenses.

(c) Assessment amounts are due and payable upon receipt by a
member of the invoice for the assessment. Payment shall be by bank
draft made payable to the Treasurer—State of New Jersey, SEH
Program, c/o The New Jersey Department of Insurance, 20 W. State
Street, CN-325, Trenton, NJ 08625.
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1. Members shall be subject to payment of an interest penalty
on any assessment, or portion of an assessment, not paid within 45
days of the date of the invoice for the assessment, unless the member
has been granted a deferral by the Commissioner of the amount
not timely paid.

i. The interest rate shall be 1.5 percent of the assessment amount
not timely paid per month, accruing from the date of the invc'ce
for the assessment.

ii. Payment of an assessment, or portion of an assessment, for
which an interest penalty amount has accrued, shall include the
interest penalty amount accrued as of the invoice date; otherwise,
payment shall not be considered to be in full.

2. Carriers that dispute whether they are subject to an assessment,
or dispute the amount of assessment for which they have been
determined liable by the Board, shall be assessed for and make
payment of the full amount of the assessment invoice, including any
interest penalty accuring thereon, until such time as the dispute has
been resolved in favor of that carrier, or, if a contested case, the
Board has rendered a final determination in favor of that carrier
in accordance with the Administrative Procedures Act, N.J.S.A.
52:14B-1 et seq.

3. A member may request that the Commissioner grant a deferral
of its obligation to pay an assessment in accordance with procedures
established by the Commissioner.

i. If a member files a proper request for deferral within 15 days
of the date of the invoice, that member may make payment of the
amount of the assessment invoice to be held in an interest bearing
escrow account in accordance with the procedures set forth herein,
pending final disposition by the Commissioner of the deferral re-
quest.

ii. If the member withholds payment, as permitted herein and the
Commissioner denies the request for deferral, the member shall be
subject to payment of the interest penalty set forth herein, accruing
from the date of the invoice for the assessment.

4. Amounts deferred by the Commissioner or subject to dispute,
which dispute is resolved in favor of the carrier, shall be redistributed
among all other members proportionately.

(d) The Administrator shall coordinate with the Department and
other appropriate parties, including State agencies, regarding fiscal
administrative matters, and develop appropriate procedures for such
matters, and disburse funds for administrative expenses upon the
directive of the Board.

1. Amounts of assessment in dispute or subject to deferral re-
quest, including any interest penalty paid by a carrier pursuant
thereto, shall not be disbursed by the Administrator until such time
as the dispute has been settled against the disputing carrier, or the
deferral denied, except that any portion of an assessment not in
dispute or subject to the deferral request, or portions no longer
disputed or subject to a deferral request, may be disbursed im-
mediately according to Board directive.

2. Amounts of assessment disputed or subject to deferral wherein
the dispute is settled in favor of the disputing carrier, or a deferral
is granted, shall be returned to the appropriate carrier within 15
days of the date that the Administrator receives notice of the
determination by the Board or the Commissioner, as applicable,
along with the proportionate amount of interest penalty, if any, paid
by the carrier for late payment of the amount.

(e) A member requesting a deferral from the Commissioner of
an assessment amount shall concurrently provide notice of such
request in duplicate to the Administrator in order to preserve its
right to the moneys owed and paid pursuant to the invoice for
assessment.

(f) If a member determined liable for an assessment fails to pay
the full amount of the assessment and applicable interest, if any,
within 60 days of the date of the invoice, and has neither submitted
notice that it is seeking a deferral from the Commissioner, nor
requested a hearing, the Board may provide to the Commissioner
a notice of the member’s failure to make payment along with a
recommendation to revoke the member’s authority to write any
health benefits plans or other health coverage in this State or to
take such other action against the carrier as may be authorized by
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law. A copy of this notice shall be sent to the member by registered
mail at the same time that the notice is sent to the Commissioner.
In accordance with the Act, failure to pay assessments shall be
grounds for removal of a member’s authority to write health coverage
of any kind in this State.

11:21-2.11 Assessment for reimbursable losses

(a) The Board shall determine the total reimbursable losses,
which shall be the net loss of the Program, if any, for the calendar
year based upon the information submitted by reinsuring carriers
annually on or before August 15 to the Board beginning in 1995.
Such a determination shall be made by the Board on or about
October 1 annually.

(b) The total reimbursable losses for the year shall be the ag-
gregate of the reimbursable losses for all reinsuring carriers reporting
reimbursable losses.

(c) Reinsuring carriers shall be liable for a portion of the reim-
bursable losses. A reinsuring carrier’s assessment amount shall equal
reimbursable losses but shall not exceed four percent of the earned
premiums for small employer health benefits plans for any reinsuring
carrier.

1. Each reinsuring carrier’s assessment amount shall be de-
termined by multiplying the total assessment amount by the ratio
of the reinsuring carrier’s earned premiums for that calendar year
for small employer health benefits plans to the total earned
premiums for that calendar year for all reinsuring carriers for small
employer health benefits plans.

2. The Board shall provide notice to reinsuring carriers in writing
on or about October 1 of the total reimbursable losses for the year
and whether the reinsuring carrier may be liable for a portion of
the total reimbursable losses.

3. The Board shall notify each reinsuring carrier of the assessment
and reimbursement for reimbursable losses by invoice stating the
dollar amount then due by November 1. As a result of the
assessment, any monies determined to be owed to or by the Board
shall be calculated without provision for interest.

4. Assessment amounts for reinsuring carriers granted a deferral
by the Commissioner, or subject to dispute by a carrier wherein the
dispute is settled in favor of the disputing carrier, shall be appor-
tioned to other reinsuring carriers based on their respective share
of earned premiums for small employer health benefits plans.

5. A reinsuring carrier’s assessments in amounts exceeding four
percent of earned premiums shall be apportioned to all small
employer carriers based upon their respective share of small
employer health benefits plan earned premiums until such other
members reach one percent of small employer health benefits plan
earned premiums or the total reimbursable losses are fully assessed,
whichever occurs first.

6. If a member that is not a reinsuring carrier demonstrates that
it would have qualified for reimbursable losses if it had elected to
be a reinsuring carrier, such carrier shall be eligible for a reduction
in its assessment. Said reduction shall be equal to 1.00 minus the
carrier’s ratio of its earned premium for small employer health plans
to the total earned premium for small employer health plans divided
by the ratio of the carrier’s reimbursable loss calculated above to
the total of all calculated reimbursable losses. In no event shall this
calculation cause the assessment to be increased.

7. Reductions in assessments made according to (c)5 above shall
be apportioned to other members until such other members are
assessed one percent of small employer health benefits plan earned
premiums.

(d) Assessment amounts are due and payable upon receipt of an
invoice by a member for the assessment. Payment shall be by bank
draft made payable to the Treasurer—State of New Jersey, SEH
Program, c/o the New Jersey Department of Insurance, 20 W. State
Street, CN-325, Trenton, NJ 08625.

1. Members shall be subject to payment of an interest penalty
on any assessment, or portion of an assessment, not paid within 30
days of the date of the invoice for the assessment, unless the member
has been granted a deferral by the Commissioner of the amount
not timely paid.
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i. The interest rate shall be 1.5 percent per month of the
assessment amount or any portion thereof not timely paid, accruing
from the date of the invoice for the assessment.

ii. Payment of an assessment, or portion of an assessment for
which an interest penalty has accrued, shall include the interest
penalty amount accrued as of the date of payment; otherwise, pay-
ment shall not be considered to be in full.

iii. If a member makes an error relating to or involving an
assessment or any other error resulting in non-payment or under-
payment of funds, the member shall make immediate payment of
additional amounts due. Errors that are reported and paid in full
to the Board by a member within 60 days of their occurrence shall
not be subject to the interest penalty set forth above.

2. Carriers that dispute whether they are subject to an assessment,
or dispute the amount of assessment for which they have been
determined liable by the Board shall be assessed for and make
payment of the full amount of the assessment invoice when due,
including any interest penalty accruing thereon, until such time as
the dispute has been resolved in favor of that carrier, or, if a
contested case, the Board has rendered a final determination in favor
of that carrier in accordance with the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.

(¢) A member may request that the Commissioner grant a defer-
ral of its obligation to pay an assessment in accordance with
procedures established by the Commissioner.

1. If a member files a proper request for deferral within 15 days
of the date of the invoice, that member may make payment of the
amount of the assessment invoice to be held in an interest bearing
escrow account in accordance with the procedures set forth herein,
pending final disposition by the Commissioner of the deferral re-
quest.

2. If the member withholds payment, as permitted herein, and
the Commissioner denies the request for deferral, the member shall
be subject to payment of the interest penalty set forth herein,
accruing from the date of the invoice for the assessment.

(f) The Board shall approve the disbursement of any payments
to those members determined by the Board as having reimbursable
losses. Disbursement shall be in proportion to the member’s share
of the total reimbursable losses, until all such available funds have
been paid out, or a member’s reimbursable losses have been reim-
bursed, whichever comes first.

1. Amounts of assessment in dispute or subject to a deferral
request shall not be disbursed to members having reimbursable
losses until such time as the dispute has been settled or concluded
with the disputing carrier, or the deferral denied, except that any
portion of an assessment not in dispute or subject to the deferral
request, or portions no longer disputed or subject to a deferral
request, may be disbursed to members having reimbursable losses
along with any applicable interest penalty amounts paid or interest
earned while held in escrow by the Board.

2. Amounts of assessment disputed or subject to deferral wherein
the dispute is resolved in favor of the disputing carrier, or a deferral
is granted, shall be returned to the appropriate carriers within 15
days of the date that the Administrator receives notice of the
determination by the Board or the Commissioner, as applicable,
along with the proportionate amount of interest penalty, if any, paid
by the carrier or late payment of the amount, and the proportionate
amount of the interest earned on that amount while the amount
was held in escrow by the Board.

(g) Assessment amounts shall be redistributed to the appropriate
reinsuring carriers for their losses on or about December 1 of each
calendar year.

(h) A member requesting a deferral from the Commissioner of
an assessment amount shall concurrently provide notice of such
request in duplicate to the Administrator in order to preserve its
right to the moneys owed and paid pursuant to the invoice for
assessment.

(i) If a member determined liable for an assessment fails to pay
the full amount of the assessment and applicable interest, if any,
within 60 days of the date of the invoice, and has neither submitted
notice that it is seeking a deferral from the Commissioner, nor
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requested a hearing, the Board may provide to the Commissioner
a notice of the member’s failure to make payment along with a
recommendation to revoke the member’s authority to write any
health benefits plans or other health coverage in this State or to
take such other action against the carrier as may be authorized by
law. A copy of this notice shall be sent to the member by registered
mail at the same time that the notice is sent to the Commissioner.
In accordance with the Act, failure to pay assessments shall be
grounds for removal of a member’s authority to write health coverage
of any kind in this State.

(j) A reinsuring carrier may apply to the Board for reimbursement
from the program if such reinsuring carrier demonstrates to the
Board that it has satisfied the efficiency and risk management
standards promulgated by the Board, as set forth herein, and de-
monstrates it has incurred an average cost of insuring individuals
covered by small employer health benefits plans that exceeds the
Statewide average payment per insured by 20 percent. A reinsuring
carrier satisfactorily demonstrating it has met these threshold stan-
dards may seek reimbursement from the Program for the lesser of
its actual losses or 80 percent of the excess of its incurred claims
over 120 percent of the Statewide average payment per insured, as
defined herein, multiplied by the number of insured months for the
reinsuring carrier.

(k) Before a member may receive reimbursement from the Pro-
gram, the member must demonstrate to the Board’s satisfaction,
subject to its review and audit by the Board, that it has conducted
its business operations with respect to administering its small
employer health benefits plans in accordance with generally accepted
industry practice and has made good faith efforts to apply sound
risk management principles in an efficient manner.

1. Such risk management and efficiency standards shall include,
but are not limited to, claim processing and payment practices
showing the member has:

i. Paid or declined for payment 85 percent of all claims within
10 working days from the date the completed submission was re-
ceived;

ii. Reviewed a statistically valid sample of claims on a regular basis
for accuracy and proper use of the reimbursement methodology, with
dollar accuracy, without allowance for offsets of over/under pay-
ments, being at least 99.0 percent; and

iii. Responded to all inquiries from insureds or covered in-
dividuals within 30 business days.

2. A member shall apply its case management and claims handling
techniques and other methods of operation in the same manner with
respect to all its business.

(1) Statewide average payment per insured means the ratio of the
claims incurred in the calendar year for all members to the total
number of insured months for that calendar year for all members
calculated separately for each small employer health benefits plan.

1. A carrier’s average payment per insured means the ratio of
the claims incurred in the calendar year to the total number of
insured months for that calendar year calculated separately for each
small employer health benefits plan.

2. The extent to which that carrier’s average payment per insured
for the small employer health benefits plan exceeds the Statewide
average payment per insured for the small employer health benefits
plan shall equal the difference between the carrier’s average payment
per insured and the Statewide average payment per insured for a
given small employer health benefits plan.

3. The calculations shall be performed after the close of the
calendar year at a time which the Board establishes that most claims
incurred will have emerged. ’

(m) In order to ensure small employer carriers are assuming their
share of high risk employer groups in proportion to their share of
the small employer health benefits plan business, the Board shall
charge the appropriate Committee(s) with conducting a survey of
the market beginning sometime after the first full calendar year of
operation under the Program to measure and define the proportion
of high risk small employer groups within the small employer group
health market and to determine the distribution of such groups
among the members in the market. Based on this survey, the Board
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shall request that the appropriate Committee(s) assess the reasons
for any member’s disproportionately low share of such high risk
groups.

1. Based on the findings, the Board shall consider appropriate
steps to ensure each member’s share of the high risk market is
proportionate to its total small employer health benefits plan busi-
ness and shall, based upon the survey data, direct the Finance
Committee to develop suitable mechanisms for adjusting the
assessment formula to require a proportionately higher assessment
for members not assuming their reasonable share of the high risk
market. The Board shall further determine the best means of regular-
ly ensuring the proportionate distribution of high risk groups among
members for subsequent years of the Program’s operation.

11:21-2.10 Reporting requirements
Carriers shall submit statements, assessments and other reports
as may be required by the Board pursuant to the Act.

11:21-2.10  Financial administration

(a) The Board shall maintain the books and records of the Pro-
gram so that financial statements can be prepared to satisfy the Act.
Further, these books shall satisfy any additional requirements of the
Board and outside auditors.

1. The receipt and disbursement of cash by the Program shall be
recorded as it occurs.

2. Non-cash transactions shall be recorded when assets or
liabilities should be realized by the Program in accordance with
generally accepted accounting principles.

3. Assets and liabilities of the Program, other than cash, shall be
accounted for and described in itemized records.

4. The net balance due to or from the Program shall be calculated
for each carrier and confirmed as deemed appropriate by the Board
or when requested by the respective carrier. These balances should
be supported by a record of each individual carrier’s financial trans-
actions with the Program. These records include:

i. Net losses of the Program calculated in accordance with this
Plan;

ii. Any adjustments to assessments as explained in this Plan;

iii. Adjustments to the amount due to/from the Program based
upon corrections to carrier submissions;

iv. Interest charges due from a carrier for late payment of
amounts due to the Program; and

v. Other records required by the Board.

5. The Board shall maintain a general ledger which balances are
used to produce the Program’s financial statements in accordance
with generally accepted accounting principles. The balances in the
general ledger shall agree with the corresponding balances in
subsidiary ledgers or journals.

6. Assessments shall be paid when billed. If the assessment is not
received by the Board within 45 days of the invoice date, the carrier
shall pay interest on the assessment from the invoice date at the
rate of 1.5 percent per month except if the carrier is granted a
deferral.

(b) All funds of the Program shall be deposited in, and all dis-
bursements made from, the General Treasury in accordance with
procedures established and approved by the Department of Trea-
sury, Office of Management and Budget, and all financial records
shall be kept in a form acceptable to the Office of Management
and Budget.

1. Funds of the Program shall be deposited into a dedicated
account within the General Fund.

2. Moneys shall be credited from the General Fund, with the
approval of the Director of the Division of Budget and Accounting,
to the Program’s bank accounts upon request by the Board through
the Department, which request shall include a justification for the
request, with supporting documentation.

3. The Administrator shall make such requests for funds as
directed by the Board and shall deposit all moneys received from
the Treasury in a Board bank account.

(c) Bank checking accounts shall be established separately in the
name of the Program and shall be approved by the Board.
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1. The Board shall authorize individuals to sign checks on behalf
of the Board.

2. All cash and other assets shall be invested in accordance with
the investment policy developed and approved by the Board as
permitted by applicable law. All investment income earned shall be
credited to the Program and shall be applied to reduce future
assessments of members for the Program losses and administrative
expenses.

11:21-2.11 Records

(a) The Board shall provide for the maintenance and retention
of its official records in accordance with the Destruction of Public
Records law (N.J.S.A. 47:3-15-32) and all other applicable laws.

(b) The Board’s records shall include the following:

1. Minutes of all Board meetings;

2. Written reports and recommendations of committees to the
Board;

3. Informational and other filings made by carriers with the Board
pursuant to the Act or the Board’s rules;

4. Riders proposed or adopted by the Board, including all com-
ments received;

S. The Plan of Operation and any amendments thereto;

6. Records concerning the election of Directors and appointment
of committees and committee members; and

7. Regulations or actions proposed or adopted by the Board,
including all comments received.

(c) The records set forth in (b) above shall be subject to public
inspection and copying pursuant to the “Right-To-Know” Act
(N.J.S.A. 4T:1A-1 et seq.) except that information in filings de-
termined by the Board by regulation to be confidential and
proprietary shall not be subject to public inspection and copying.

(d) For the purpose of disseminating information about the Pro-
gram, the Board shal! maintain a mailing list of carriers and other
interested parties.

1. The mailing list of member carriers initially shall be based upon
the member carriers’ addresses filed with the Department pursuant
to N.J.A.C. 11:1-25. The Board may proceed to develop its own list
of member carriers.

i. Upon any change in name or mailing address, a member carrier
shall notify the Board in writing no later than 10 days from the date
the new name or address becomes effective.

ii. Unless the Board is notified otherwise as provided above, the
name and address of a member carrier shall be deemed correct and
communications mailed to the name and address on file shall be
deemed received by the member carrier.

2. Persons other than member carriers who wish to receive com-
munications from the Board, including proposed rules, actions and
public notices, may request to be placed on the Board’s mailing list
as an interested party. Until the Board receives written notice of
a change in name or address from an interested party, communica-
tions mailed to the name and address on file shall be deemed to
be properly received. The Board shall not charge any fee for place-
ment upon the mailing list, but the Board may charge a fee for copies
of communications from the Board, which fee shall not be in excess
of the actual cost of reproducing and mailing the copies.

11:21-2.13 Audit functions

(a) The necessity for and the frequency of audits of carriers shall
be determined by the Board. The reasonable cost of the audit of
a carrier shall be borne by that carrier. The Board shall have the
right to conduct appropriate additional audits of carriers.

1. All information disclosed in the course of the audit of a carrier
shall be kept privileged and protected by the carrier, the auditing
firm, and the Program, to the extent permitted by law.

2. Any information disclosed in the course of the audit may be
used by the Board or Department to effectuate the provisions of
this Act.

(b) The Program shall have an annual audit of its operations
conducted by an independent certified public accountant approved
by the Board. This audit shall encompass at least the following items:

1. The handling and accounting of assets and money for the
Program,;

NEW JERSEY REGISTER, MONDAY, OCTOBER 4, 1993

Interested Persons see Inside Front Cover

INSURANCE

2. The annual fiscal report of the Program; and
3. The calculation and collection by the Program of any
assessments of carriers for net losses.

11:21-2.14 Penalties/adjustments and dispute resolution

(a) Numerous factual determinations and tasks shall be
performed by carriers relative to their participation in the Program.
It is expected that all carriers will exercise good faith and due
diligence in all aspects of their relationship with the Program. Errors
may occur, however, and it is appropriate that the sanctions appli-
cable to such errors be detailed.

1. Carrier errors related to assessments shall require the im-
mediate payment of additional amounts due plus interest, calculated
from the date such sum should have been paid, except as provided
herein.

2. All other additional sums due to the Program as a result of
errors made by carriers shall be paid immediately, with interest.

3. If the Board determines that the nature or extent of errors
made by a particular carrier evidences gross negligence or intentional
misconduct, the Board may, after notice, recommend to the Com-
missioner, Attorney General, and other appropriate officials,
penalties and sanctions as may be appropriate in accordance with
the Act.

4. All interest payments required under this Plan shall be calcu-
lated at 1.5 percent per month, from the date the incorrect payment
occurred or a payment should have been made, through the date
the correct payment is made. Errors reported by carriers within 60
days of their occurrence shall not be subject to interest.

(b) A carrier seeking to challenge the amount of an assessment
shall do so within 20 days of receiving the notice of assessment
following the procedures in (d) below.

(c) A carrier which disputes being subject to an assessment and
wishes to contest that issue shall file its appeal with the Board no
later than 20 days after receiving the notice of assessment following
the procedures in (d) below.

(d) Concurrent with its challenge to the assessment, a carrier shall
advise the Board in detail of the reasons why the assessment is
inaccurate or not appropriate and shall submit all documentation
that supports or tends to support the carrier’s position. The carrier
shall also advise at this time whether a hearing is requested.

(e) If a hearing is requested, within 30 days of its receipt thereof,
the Board shall determine whether the matter constitutes a contested
case. If the matter is determined to be a contested case, the Board
shall determine whether to hear the matter or refer it to the Office
of Administrative Law for a hearing pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform Adminis-
trative Procedure Rules, N.J.A.C. 1:1. If the matter does not con-
stitute a contested case, the Board shall review the challange itself
or delegate this review to an appropriate Committee to make a
recommendation to the Board.

11:21-2.15 Indemnification

(a) The Board shall not be liable for any obligation of the Pro-
gram. No Director, officer, or employee of the Board or the Depart-
ment or Department of Health shall be individually liable and no
cause of action of any nature may arise against them, for any action
taken or omission made by them unless their conduct was outside
the scope of their employment or constituted a crime, actual fraud,
actual malice or willful misconduct.

(b) The Program shall adopt additional procedures for indemnify-
ing the Directors and any officers or employees, as the Board deems
appropriate.

11:21-2.16 Amendment and termination

(a) This Plan may be amended by a majority vote of the entire
Board, subject to approval of the Commissioner as provided
hereinafter. A vote on an amendment may be taken at any meeting
called, in whole or in part, for the purpose of considering a proposed
amendment. Written notice of any meeting at which at amendment
to the Plan is to be considered shall be sent to each Director by
mail or facsimile transmission at least 10 days (exclusive of the
meeting day) prior to the date of the meeting. Such notice shall
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state that an amendment to the Plan is to be considered at the
meeting and shall set forth the substance of any amendments which
have been proposed or a description of the section or sections which
are proposed to be amended. Notice to a Director shall be deemed
sufficient if mailed, postage prepaid, to the most recent address
provided by the Director to the Board or sent by facsimile trans-
mission to the most recent facsimile reception number provided by
the Director. At any meeting for the consideration of an amendment
to the Plan, for which proper notice has been given pursuant to this
Article, the Board may vote on any amendment proposed by a
Director prior to, or during the meeting. Any amendment adopted
by the Board shall be submitted to the Commissioner for approval.
Any such amendment submitted to the Commissioner shall be
deemed approved no later than 90 days after receipt by the Com-
missioner unless expressly disapproved in writing by the Com-
missioner before expiration of the approval period. Amendments to
the Plan must be adopted pursuant to P.L. 1993, c.162.

(b) The program shall continue in existence subject to termination
in accordance with the laws of this State or the United States of
America. In case of enactment of a law or laws which, in the
determination of the Board and the Commissioner, shall result in
the termination of the program, the program shall terminate and
conclude its affairs. Any funds or assets held by the program follow-
ing the payment of all claims and expenses of the program shall
be distributed to the carriers at that time in accordance with the
then-existing assessment formula.

(a)
NEW JERSEY SMALL EMPLOYER HEALTH
BENEFITS PROGRAM

Declaration and Approval of Reinsuring or Risk-
Assuming Carrier Status

Proposed New Rules: N.J.A.C. 11:21-14

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:1-8.1, 17:1C-6(¢), 17B:27A-34 and
17B:27A-46.

Proposal Number: PRN 1993-560.

Submit comments by September 20, 1993 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625-0325

The agency proposal follows:

Summary

These proposed new rules implement the provisions of N.J.S.A.
17B:27A-34 and 35, by which carriers issuing health benefits plans to
small employers participate in the New Jersey Small Employer Health
Benefits Program (SEH Program) established by P.L. 1992, c.162
(enacted November 30, 1992) (N.J.S.A. 17B:27A-17 et seq.) (hereinafter,
“the Act”).

The Department of Insurance (“Department”) is promulgating regula-
tions in accordance with N.J.S.A. 17B:27-17 et seq., as amended, and
P.L. 1993, c.162, section 16, which provides that the Commissioner of
Insurance (“Commissioner’”) may adopt an action pursuant to the
procedure set forth in P.L. 1993, ¢.162, section 16a through f. Prior to
the adoption of an action, the Department shall provide notice and a
detailed description of its intended action to three newspapers of general
circulation. The Department is further required to forward the notice
of intended action and detailed description to the Office of Adminis-
trative Law (OQAL) for publication in the New Jersey Register. The
Department is also required to provide all interested persons an op-
portunity to comment in writing on the intended action of at least 15
days. The Department may adopt an action immediately following the
close of the public comment period, and the action shall be effective
on the date the regulations are submitted to the OAL for publication
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in the New Jersey Register, or such later date as the Department may
establish. Within a reasonable time after submission of the comments,
the Department is also required to prepare a report for public distribu-
tion listing all parties who provided comments, summarizing the content
of the comments, and providing the Department’s response to the data,
views and arguments contained in the comments. A copy of this report
is also filed with the OAL for publication in the New Jersey Register.

N.J.S.A. 17B:27A-34 requires carriers to make and file their election
to participate in the SEH Program as either a “reinsuring” or “risk
assuming” carrier. This election is important to the carrier and the SEH
Program, since reinsuring carriers may receive reimbursement for losses
pursuant to N.J.S.A. 17B:27A-35, but are subject to an assessment
totalling four percent of the carrier’s aggregate premiums from policies
or contracts covering small employers (“first tier” assessments) to cover
any net loss of the SEH Program. Risk-assuming carriers are not eligible
for reimbursement for losses through the SEH Program but also are
not subject to first tier assessments. Both reinsuring and risk-assuming
carriers are subject to a second tier assessment of an additional one
percent of all health benefits premiums if necessary to recoup the net
losses of the SEH Program, pursuant to N.J.S.A. 17B:27A-37c.

N.J.S.A. 17B:27A-34 provides that a carrier’s election to be a risk-
assuming carrier is subject to the approval of the Commissioner of
Insurance (“Commissioner”). Because risk-assuming carriers are not
eligible for reimbursement, it is important that they demonstrate their
own independent financial ability to write small employer health benefits
plans on a guaranteed issue basis. These rules, therefore, not only specify
the form and manner in which the carrier’s election to be reinsuring
or risk-assuming is made, but also establish procedures and standards
for the Commissioner’s approval of those carriers that elect to be risk-
assuming.

Member carriers of the SEH Program should note that these rules
address both the filing of the election with the SEH Board and the
approval of risk-assuming carriers by the Commissioner. As provided in
N.J.S.A. 17B:27A-35b, a carrier’s initial election must be filed with the
Board within 30 days of the Board’s submission to the Commissioner
of its Plan of Operation.

Proposed N.J.A.C. 11:21-14.1 sets forth the purpose and scope of these
proposed new rules.

Proposed N.J.A.C. 11:21-14.2 provides definitions of terms used in the
subchapter, either as set forth in the Act or NJ.A.C. 11:21-1, or more
specifically in this rule. The definition of “statutory election period”
provides that a carrier shall make its initial election before October 5,
1994, or within 30 days following the submission of the plan of operation,
whichever date is later, and that the election shall be binding for two
years. In proposing this definition, the Department recognizes that
N.J.S.A. 17B:27A-35 provides that the initial election shall be made
“within 30 days of the submission to the commissioner [by the SEH
Board] of the plan of operation....” The SEH Program Board of
Directors has indicated an intent to submit its Plan of Operation on
or about September 3, 1993. However, whatever the date of submission,
the SEH Board will provide notice to carriers of the date of submission,
and the 30 day initial election period will commence upon that date.
It is important that carriers be aware of the 30-day initial election period,
because there is a significant difference between the commitment a
carrier makes to the SEH Program when the election is expressly made
before the end of the 30-day period (that is, a reinsuring election is
binding for two years), and expressly or impliedly made after the 30-
day (a reinsuring election is binding for five years).

Proposed N.J.A.C. 11:21-14.3 sets forth general requirements concern-
ing a member small employer carrier’s filing of its declaration to be
reinsuring or risk-assuming with the Board and the Commissioner.

Proposed N.J.A.C. 11:21-14.4 addresses the filing of declarations by
small employer carriers as well as carriers that become small employer
carriers in the future, and the filing of declarations to change a small
employer carrier’s status. Since a member small employer carrier of the
SEH Program must be either a reinsuring or risk-assuming carrier, in
the absence of a declaration filed by the member small employer carrier,
or upon disapproval by the Commissioner for a carrier to be risk-
assuming, a member small employer carrier will be deemed to be a
“reinsuring” carrier. A declaration that a carrier is risk-assuming will
not be effective until approved by the Commissioner.

Proposed N.J.A.C. 11:21-14.5 sets forth the filing requirements for
approval of risk-assuming status with the Commissioner, and references
forms set forth in the appendix to be submitted with the application
for approval.
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Proposed N.J.A.C. 11:21-14.6 sets forth the Department’s procedures
for review of applications for risk-assuming carrier status.

Proposed N.J.A.C. 11:21-14.7 sets forth the standards for approval of
risk-assuming status, which vary by the type of carrier, that is, insurer;
health service, hospital service and medical service corporations; and
health maintenance organizations. In order to provide the greatest
measure of freedom to carriers to elect their status in the SEH Program,
the standards for approval of risk-assuming carrier status set forth in
these rules essentially provide that in the absence of clear evidence that
a carrier is not capable of being risk-assuming, the Commissioner may
approve the carrier’s election. The minimum standards set forth in
proposed NJ.A.C. 11:21-14.7 require only that a carrier electing to be
risk-assuming is authorized to issue health benefits plans in New Jersey,
is not in a hazardous financial condition, and has capital and/or surplus,
or statutory net worth, in excess of the minimum required to be admitted
or to maintain a certificate of authority, depending upon the type of
carrier involved.

Proposed N.J.A.C. 11:21-14.8 provides the right to a hearing in certain
circumstances when the Commissioner disapproves risk-assuming carrier
status.

Proposed Appendix Exhibit U contains the declaration forms that
carriers electing risk-assuming or reinsuring carrier status, and the appli-
cation form that carriers electing risk-assuming status must submit to
the Board and/or the Department as appropriate.

Social Impact

These proposed new rules, together with others, implement the
provisions of N.J.S.A. 17B:27A-17 et seq., which establishes the New
Jersey Small Employer Health Benefits Program. The SEH Program is
intended to broaden availability and enhance competition in the small
employer group health benefits market. The SEH Program undertakes
to accomplish this goal by, among other things, providing a mechanism
by which carriers providing small employer health benefits plans may
be entitled to limited reimbursement for losses incurred under small
employer health benefits plans through assessments upon other carriers
experiencing fewer or no such losses. These proposed new rules provide
specifically for the election by carriers to participate in the SEH Program
either as a “reinsuring” or “risk-assuming” carrier. Election of “‘reinsur-
ing” carrier status entitles the insurer to reimbursement for a portion
of its net losses under the Program, but subjects the carrier to certain
assessments. Risk-assuming carriers cannot be reimbursed for any of
their losses under the program. Election of “risk-assuming” status re-
quires approval by the Commissioner. These rules set forth procedures
and standards by which the Commissioner reviews applications for risk-
assuming carrier status in order to ensure that a carrier electing risk-
assuming status has the financial capability to participate in the SEH
Program in that manner. These rules also provide certain procedural
safeguads to ensure that the approval of risk-assuming carrier status is
accomplished in a fair and equitable manner.

Economic Impact

These rules will impact the Department and carriers issuing health
benefits plans in the small employer market. The Department will be
required to bear the costs associated with the review and approval of
carriers that elect to be “risk-assuming.”

As distinguished from the impact of the Act itself, which includes a
reimbursement/assessment mechanism for participating carriers, these
proposed rules have a negligible economic impact on carriers. These
rules simply provide the form and manner in which a declaration is made
to be a risk-assuming or reinsuring carrier and establish procedures and
standards for approval by the Commissioner of carriers electing risk-
assuming status pursuant to the Act. All small employer carriers will
be required in accordance with these rules to file their election in the
form and manner provided, and carriers electing to be risk-assuming will
be required to complete the forms, and meet the standards, set forth
in these proposed rules.

The cost of doing so, however, is minimal. The standards for approval
of risk-assuming status as set forth in these rules are intended to provide
carriers with the greatest freedom of election, subject to the Com-
missioner’s determination that the carrier is able to meet minimum
standards of financial capability to participate in the SEH Program as
a risk-assuming carrier.

Regulatory Flexibility Analysis
These rules may apply to “‘small businesses” as that term is defined
in the New Jersey Regulatory Flexibility Act at N.J.S.A. 52:14B-17. These
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“small businesses” are carriers issuing health benefits plans in the small
employer market. These rules, which impose requirements as to the form
and manner in which a declaration is made to be a risk-assuming or
reinsuring carrier, apply uniformly to all carriers regardless of size and
there are no exemptions or different compliance requirements based on
the carrier’s size.

For those electing “reinsuring” carrier status, these rules will not
require any professional or other services to be obtained by the carrier.
For those electing to be a “risk-assuming” carrier, compliance with these
rules may require obtaining the services of outside actuarial consultants
if such services are not available to the carrier in-house. The Department
notes, however, that the information required to be submitted for ap-
proval as a risk-assuming carrier is minimal and readily available to all
carriers. Moreover, prudent carriers would in any event need such
services in connection with their determination to elect to be a risk-
assuming carrier.

Because all small employer carriers are required to elect to be either
reinsuring or risk-assuming in accordance with the Act, and because the
compliance requirements in these proposed rules have been minimized
for all carriers, and because these proposed rules promote uniformity
and consistency in the Commissioner’s review and approval of a carrier’s
election for risk-assuming status, no differentiation based on business
size is appropriate, or has been provided.

Full text of the proposed new rules follows:

SUBCHAPTER 14. DECLARATION AND APPROVAL OF
REINSURING OR RISK-ASSUMING
CARRIER STATUS

11:21-14.1 Purpose and scope

This subchapter establishes the rules applicable to all carriers
requesting to operate as a risk-assuming and reinsuring carrier under
the Program, and sets forth the standards for approval of risk-
assuming applications by the Commissioner.

11:21-14.2  Definitions

(a) Words and terms defined at N.J.S.A. 17B:27A-17 and NJ.A.C.
11:21-1.2, when used in this subchapter, shall have the meanings as
defined by the Act or for the chapter, unless more specifically
defined in (b) below or unless the context clearly indicates otherwise.

(b) The following words and terms, when used in this subchapter,
shall have the following meanings unless the context clearly indicates
otherwise:

“Health maintenance organization” or “HMO” means a company
operating in accordance with N.J.S.A. 26:2]J-1 et seq.

“Health service corporation” is a company operating in ac-
cordance with N.J.S.A. 17:48E-1 et seq.

“Hospital service corporation” is a company operating in ac-
cordance with N.J.S.A. 17:48E-1 et seq.

“Insurer” means a company transacting the business of health
insurance as defined at N.J.S.A. 17B:17-4.

“Medical service corporation” is a company operating in ac-
cordance with N.J.S.A. 17:48A-1 et seq.

“Reinsuring carrier” means a small employer carrier issuing small
employer health benefits plans on a guaranteed issue basis that has
elected pursuant to N.J.S.A. 17B:27A-34 and this subchapter to be
eligible for reimbursement of losses it may incur under those small
employer health benefits plans as well as to be responsible for
payment of assessments for reimbursable losses incurred by other
reinsuring carriers.

“Relief” means a deferral of obligation granted pursuant to
N.J.S.A. 17B:27A-38 or a waiver of obligations granted in accordance
with N.J.S.A. 17B:27A-26.

“Risk-assuming carrier” means a small employer carrier issuing
small employer health benefits plans that has elected and been
approved by the Commissioner pursuant to N.J.S.A. 17B:27A-34 and
this subchapter to cover risks on a guaranteed issue basis without
being subject to assessments for net reimbursable losses of the SEH
Program incurred by reinsuring carriers which total the first four
percent or less of the aggregate premiums from small employer
health benefits plans issued by reinsuring carriers, and is not eligible
for reimbursement of any losses it may incur under its small
employer health benefits plans.
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“Statutory election period” means the period of time specified
at N.J.S.A. 17B:27A-35b for which an election to be a reinsuring
carrier is binding. The initial “statutory election period” is that
period in which carriers make their election on or before October
4, 1993, or within 30 days following the date that the Board submits
its Plan of Operation to the Commissioner, whichever date is later,
which election shall be effective for two years. The “statutory elec-
tion period” which shall be binding for five years shall be applicable
to any reinsuring carrier election made on or after October 5, 1993,
or subsequent to the 30th day following the date that the Board
submits its Plan of Operation to the Commissioner, whichever date
is later.

11:21-143 General requirement

Each carrier, including each carrier among affiliated carriers,
which is or becomes a small employer carrier, shall submit the
information required by this subchapter independently from any
other carrier. To the extent that any carrier’s information is insuffi-
cient to meet the requirements of this subchapter, the carrier may
submit the required information incorporating appropriate data from
all of its affiliated carriers, if any, and so indicated on the form(s)
submitted.

11:21-14.4 Declaration to be a reinsuring or risk-assuming carrier

(a) Every small employer carrier shall file a declaration with the
Board and Commissioner on or before October 4, 1993 or within
30 days of the date that the Board files its Plan of Operation with
the Commissioner for review, whichever date is later, stating whether
the small employer carrier elects to operate as a risk-assuming carrier
or a reinsuring carrier for purposes of compliance with the Program.

1. For purposes of compliance with this declaration deadline, the
30 day period shall begin to run from the date set forth on the notice
sent to carriers by the Board of the submission of the Plan of
Operation to the Commissioner, rather than the actual date of the
Plan of Operation’s submission, if the two dates are different.

2. The notice shall be considered properly sent if the Board sends
it to the mailing address of the carrier which the carrier has on file
with the Board.

3. Any small employer carrier that fails to file a timely declaration,
or that is disapproved as a risk-assuming carrier, shall be deemed
to have elected to operate as a reinsuring carrier.

(b) Every carrier that is not currently a small employer carrier
but determines to become one, shall file, at least 90 days prior to
issuing any small employer health benefits plans, a declaration with
the Board and the Commissioner stating whether the carrier elects
to operate as a risk-assuming carrier or as a reinsuring carrier for
purposes of compliance with the Program. Any such carrier that fails
to file a timely declaration, or that is disapproved as a risk-assuming
carrier, shall be deemed to have elected to operate as a reinsuring
carrier.

(c) A carrier operating as a reinsuring carrier which elects to
operate as a risk-assuming carrier effective upon the expiration of
the statutory election period applicable to the reinsuring carrier shall
file a declaration with the Board and the Commissioner 90 days prior
to the end of the applicable statutory election period stating that
the reinsuring carrier elects to operate as a risk-assuming carrier
for purposes of compliance with the Program.

1. Th election shall not be effective until the end of the statutory
election period.

2. The election shall not be effective until approved by the Com-
missioner as provided in this subchapter.

3. A reinsuring carrier that does not file such an election in a
timely manner, or that is disapproved as a risk-assuming carrier, shall
remain a reinsuring carrier through the end of the succeeding
statutory election period, commencing upon the expiration date of
the then-current statutory election period.

(d) Carriers electing to be reinsuring carriers shall complete the
“Reinsuring Carrier Declaration” form set forth in Exhibit U, Part
1 of the Appendix to this chapter, incorporated herein by reference.
Carriers electing to be Risk-assuming carriers shall complete the
“Risk-Assuming Carrier Declaration” form set forth in Exhibit U,
Part 2 of the Appendix to this chapter, incorporated herein by
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reference. Completed declaration forms shall be certified by the
chief financial officer or other duly authorized officer of the carrier.

11:21-14.5 Application to be a risk-assuming carrier

(a) Every carrier filing a declaration electing to operate as a risk-
assuming carrier additionally shall submit to the Commissioner an
application to be a risk-assuming carrier as set forth below in (b),
(c), (d) and (e).

(b) Carriers shall file five copies of the declaration and application
with the Commissioner at the following address:

Attention: SEH Declaration/Approval
New Jersey Department of Insurance
Division of Life/Health Actuarial Services
20 West State Street

CN-325

Trenton, New Jersey 08625-0325

(c) Every carrier filing for risk-assuming carrier status shall com-
plete in full the Risk-Assuming Application Form set forth in Exhibit
U, Part 3 of the Appendix to this chapter, incorporated herein by
reference.

1. Carriers shall complete section D, E, or F of the Risk-Assuming
Application Form, as is appropriate for the type of carrier.

2. The completed Risk-Assuming Application Form shall be
certified by the chief financial officer, or other duly authorized
officer, of the carrier.

3. The Risk-Assuming Application Form shall be supported by
an actuarial opinion setting forth the assumptions and methodologies
used to determine and certify that the carrier is not in a hazardous
financia! condition as set forth in N.J.A.C. 11:2-27.

4. The Risk-Assuming Application Form shall be accompanied by
a statement setting forth the carrier’s group experience in New Jersey
for the past 10 years, if any. If a carrier or its affiliated carriers
have no New Jersey group experience, then the statement shall set
forth the national experience of the carrier and its affiliate(s). The
experience information shall include:

i. The number of group contracts in force annually;

ii. The number of small employer group contracts in force an-
nually;

iii. The lapse rate of all group contracts and small employer group
contracts annually;

iv. The net earned premium for group contracts and small
employer group contracts annually;

v. The incurred claims for group contracts and small employer
group contracts annually;

vi. Assumptions used in developing the calculations in (c)4i
through v above, where estimations have been made; and

vii. Assumptions regarding similarities and dissimilarities between
the marketplace upon which the foregoing data is based and the
current New Jersey small employer group market.

5. In completing and certifying the Risk-Assuming Declaration
Form and the Risk Assuming Application Form, the carrier agrees
that, upon approval by the Commissioner as a risk-assuming carrier:

i. It will not seek any reimbursement for any losses that will be
incurred with respect to small employer health benefits plans as long
as it retains its status as a risk-assuming carrier;

ii. It is financially competent to accept any obligation(s) required
by the Act; and

iii. It does not intend to file an application for relief of any kind
from its obligations under the Act for a period of one calendar year
from the date that its application is approved or deemed approved.

(d) Carriers that have previously sought and obtained relief from
their obligation(s) under the Act as a small employer carrier shall
demonstrate to the satisfaction of the Commissioner that the carrier
no longer has any need for relief and has been operating in full
compliance with the Act, including the payment of all assessment
amounts owed and issuance of small employer health benefits plans
on a guaranteed issue basis, for a period of no less than 12 con-
secutive calendar months preceding the date of application.

(e) A declaration filed with the SEH Board to be a risk-assuming
carrier shall not be effective until an application for risk-assuming
carrier status has been approved as provided in this subchapter.
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11:21-14.6  Procedures for review of applications for risk-assuming
carrier status

(a) The time period for the Commissioner’s review of an appli-
cation for risk-assuming carrier status shall commence upon the day
a complete application is received by the Commissioner.

(b) If the application is incomplete, the Department shall so
advise the carrier in writing not later than 30 days after receipt of
the application.

1. The application shall be deemed to be complete if the carrier
is not notified in writing that the application is incomplete.

2. Notice to the carrier that the application is incomplete shall
specify the missing item(s) or information. The notice shall advise
the carrier that the deficiency must be cured within 30 days of receipt
of notice, and that failure to cure the deficiency within 30 days of
receipt of notice shall result in disapproval of the application. A
deficiency shall not be considered cured until all of the missing items
or information is received by the Department from the carrier.

3. Receipt of the specified missing items or information by the
Department subsequent to the 30 day period specified in (b)2 above
shall be deemed to be a new application and shall begin a new time
period for review. Whenever a carrier submits information or missing
items not specified by the Department in accordance with (b)2
above, it shall be deemed to be an amendment of the submission
to which the information or missing items are to be attached, and
shall begin a new time period for review.

(c) The Commissioner may approve an application for risk-assum-
ing carrier status if the carrier meets the standards set forth in
NJ.AC. 11:21-14.7.

1. The Commissioner shall notify the carrier of the approval or
any disapproval of its application in writing, and shall contem-
poraneously send a copy of the notice to the SEH Board.

2. Except as set forth in (b) above, an application shall be deemed
approved if not disapproved within 90 days of its receipt.

3. Notice to the carrier that the application is disapproved shall
be in writing and specify the reasons for disapproval.

11:21-14.7 Standards for approval

(a) The Commissioner may approve an application for risk-assum-
ing status for a carrier that is an insurer if the carrier meets the
following standards:

1. The carrier is authorized or admitted to transact the business
of health insurance in this State;

2. The carrier is not in a hazardous financial condition as set forth
in NJA.C. 11:2-27 and as may be amended hereafter;

3. The carrier has at least the capital and surplus currently re-
quired to commence business in this State, unless a waiver of such
requirements has been granted pursuant to P.L. 1993, c.235 and
N.J.A.C. 11:2-39; and

4. The carrier is qualified based on its history of assuming and
managing risk, and its experience in managing small employer group
business.

(b) The Commissioner may approve an application for risk-assum-
ing carrier status for health service corporations, hospital service
corporations and medical service corporations if the carrier meets
the following standards:

1. The carrier is authorized to transact business in this State;

2. The carrier is not in a hazardous financial condition as set forth
in N.JA.C. 11:2-27 and as may be amended hereafter;

3. The carrier has either:

i. The surplus amounts required to be maintained in accordance
with N.J.S.A. 17:48-10 or N.J.S.A. 17:48A-14, if the carrier is a
hospital service corporation or a medical service corporation, respec-
tively; or

ii. The amount required to be maintained in its special contingent
surplus account for its other activities in accordance with N.J.S.A.
17:48E-17.1a and b, if the carrier is a health service corporation;
and

4. The carrier is qualified based on its history of assuming and
managing risk, and its experience in managing small group business.

(¢) The Commissioner may approve an application for risk-assum-
ing carrier status for HMOs if the carrier meets the following
standards:
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1. The carrier is authorized to transact business as an HMO in
this State;

2. The carrier is not in a hazardous financial condition as set forth
in N.JA.C. 11:2-27 and as may be amended hereafter;

3. The carrier has a statutory net worth as filed annually with the
Department of at least $1 million; and

4. The carrier is qualified based on its history of assuming and
managing risk, and its experience in managing small group business.

(d) The Commissioner may solicit and consider comments from
the Board in determining any carrier’s application to operate as a
risk-assuming carrier.

11:21-14.8 Hearings

(a) If the Commissioner disapproves an application for risk-as-
suming carrier status made pursuant to this subchapter, the carrier
may request a hearing on the Commissioner’s determination, but
must do so within 20 days from the date of receipt of notice of
such determination.

(b) A request for a hearing shall be in writing and shall include:

1. The name, address, and telephone number of a contact person
representing the carrier who is familiar with the matter;

2. A copy of the notice of disapproval;

3. A statement requesting a hearing; and

4. A concise statement describing the basis for which the carrier
believes that the Commissioner’s findings of fact are erroneous.

(c) Upon receipt of a properly completed request for a hearing
which sets forth good-faith, disputed issues of material fact, the
Commissioner shall transmit the matter to the Office of Adminis-
trative Law for a hearing consistent with the Uniform Administrative
Procedure Rules, N.JA.C. 1:1.

APPENDIX

EXHBIIT U
PART 1
REINSURING CARRIER DECLARATION

(To be submitted to the SEH Program Board and the New Jersey
Department of Insurance.)

Information on Person Completing this Declaration
Name:
Title:
Address:

Phone: FAX:

(Carrier Name) elects to
operate as a reinsuring carrier for purposes of complying with the Small
Employer Health Benefits Program established pursuant to N.J.S.A.
17B:27A-17 et seq. In accordance with N.J.S.A. 17B:27A-35, this election
shall be binding:

a. for two years from the effective date of this election, set forth
below, if this election is made prior to October S, 1993, or
within 30 days of the date the SEH Board submitted its Plan
of Operation to the Commissioner, whichever date is later,
or

b. for five years from the effective date of this election, set forth
below, if this election is made on or after October 5, 1993
or after the 30th day following the submission of the Plan of
Operation by the SEH Board to the Commissioner, whichever
date is later.

(CITE 25 N.J.R. 4575)
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This election is to be effective on (Month/Day/Year) on behalf of the
company(ies) named below only. (Attach additional pages as necessary,
and included NAIC numbers, if any.)

1.
2.
3.

Date Signature

EXHBIIT U
PART 2
RISK-ASSUMING CARRIER DECLARATION

(To be submitted to the SEH Program Board and the New Jersey
Department of Insurance.)

Name:
Title:
Address:

Phone: FAX:

(Carrier Name) elects to
operate as a risk-assuming carrier for purposes of complying with the
Small Employer Health Benefits Program established pursuant to
N.J.S.A. 17B:27A-17 et seq. Upon approval by the Commissioner of the
application to be a risk-assuming carrier, or deemed approval, it is agreed
that the following conditions shall be binding upon each company for
which this election has been made:

a. The company shall not seek any reimbursement for any losses
it may incur with respect to small employer health benefits
plans as long as the company retains its status as a risk-
assuming carrier.

b. The company is financially competent to accept any obligations
required by N.J.S.A. 17B:27A-17 et seq. and the company shall
not seek relief of any kind from its obligations pursuant to
N.J.S.A. 17B:27A-17 et seq. for a period of no less than one
calendar year from the date that its application is approved
or deemed approved by the Commissioner.

This election is to be effective on (Month/Day/Year) on behalf of the
company(ies) named below only. (Attach additional pages as necessary,
and included NAIC numbers, if any.)

1.
2.
3.
Date Signature
EXHIBIT U
PART 3

RISK-ASSUMING CARRIER APPLICATION

(Submit to: SEH Declaration/Approval, NJ Department of Insurance,
Division of Life/Health Actuarial Services, 20 West State Street, CN 325,
Trenton, NJ 08625-0325.)

SECTION A (To be completed by all applicants)
1.  Name and Title of Person Completing this Application:

Address:

Phone: Fax:

(CITE 25 N.J.R. 4576)
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2. Name and NAIC numbers, if any, of carrier(s) for which this
application is being completed (include Group number; attach ad-
ditional pages as necessary and place a checkmark here ):

SECTION B (to be completed by all applicants)

1. Is the carrier currently a reinsuring carrier? Yes No
If yes, what was the date the statutory election period began?

2. Has the carrier sought relief from any obligations pursuant to
N.J.S.A. 17B:27A-26 (waiver) or N.J.S.A. 17B:27A-38 (deferral)?

Yes No
If yes, what was the date the last relief was granted?
No.

4. Is an experience report attached setting forth the information
required by N.J.A.C. 11:21-14?

3. Is an actuarial certification attached? Yes

Yes No_____  Nonapplicable
If yes, is the experience report based on New Jersey data?
Yes___ No

If no, please indicate by two-letter postal code the states upon
which the data submitted is based.

SECTION C (To be completed by all applicants)

Is any of the information contained in this application and/or attachments
based upon data from one or more carriers other than the carrier(s)
listed in Section A2 above?

Yes No.

If yes, please indicate the specific information based upon
other carrier data.

a. Actuarial certification
b. Experience data
c. Other

If yes, please indicate the carrier(s) and their NAIC numbers,
if applicable, whose data has been included in the information
submitted. (Attach additional pages if necessary, and place a
checkmark here )

SECTION D (To be completed by insurers)
1. Is the carrier authorized or admitted to transact the business of
health insurance in New Jersey?
Yes No

If no, the date the carrier anticipates admittance or
authorization:

2. Is the carrier in a hazardous financial condition as set forth in
N.J.A.C. 11:2-27?

Yes No. -
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3. Does the carrier have a least the capital and surplus currently
required to commence business in New Jersey?
Yes No.
If no, has the carrier received a waiver from this require-
ment by the Commissioner pursuant to P.L. 1993, ¢. 235
and NJ.A.C. 11:2-39?
Yes. No
If yes, does the carrier have at least the capital and
surplus required for the carrier to commence busi-
ness in accordance with the waiver granted by the
Commissioner?
Yes

No____

SECTIONE To be completed by health service, hospital service and
medical service corporations)
1. Is the carrier authorized to transact business in New Jersey?
Yes No
If no, the date

the carrier anticipates authorization:

2. Is the carrier in a hazardous financial condition as set forth in
NJA.C. 11:2-27?
Yes No

3. Does the carrier have:

a.  (Health service corporation) The amount required to be
maintained in accordance with N.J.S.A. 17:48E-17.1a and
b for its nongroup contracts?
Yes No.

b.  (Hospital service corporation) The surplus amounts re-
quired to be maintained in accordance with N.J.S.A.
17:48-10?
Yes. No.

¢.  (Medical service corporation) The surplus amounts re-
quired to be maintained in accordance with N.I.S.A.
17:48A-14?
Yes.

No

SECTION F (To be completed by HMOs)
1. Is the carrier authorized to transact business as an HMO in New
Jersey?
Yes No
If no, date the carrier anticipates it will be authorized:

)

Is the carrier in a hazardous financial condition as set forth in
NJA.C. 11:2-277

Yes No_____
3.  Does the carrier have a statutory net worth as filed annually with
the Department of at least $1,000,000?
Yes No.

I certify that the information contained in this application and any and
all attachments hereto are accurate and truthful to the best of my
knowledge and ability.

Date Signature
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(a)
NEW JERSEY SMALL EMPLOYER HEALTH
BENEFITS PROGRAM

Relief from Obligations Imposed Under the Small
Employer Health Benefits Program

Proposed New Rules: N.J.A.C. 11:21-15

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:1-8, 17:1-8.1, 17:1C-6(¢e), 17B:27A-17 et
seq. and P.L. 1993, c.162.

Proposal Number: PRN 1993-559.

Submit comments by October 19, 1993 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, New Jersey 08625-0325

The agency proposal follows:

Summary

These rules are being proposed pursuant to the act establishing the
Small Employer Health Benefits Program, N.J.S.A. 17B:27A-17 et seq.,
enacted November 30, 1992 and amended June 30, 1993, P.L. 1993, ¢.162
(“The Act”).

The Department of Insurance (“Department”) is promulgating these
rules in accordance with P.L. 1993, ¢.162, section 16, which provides a
special procedure whereby the Commissioner of Insurance (“Com-
missioner””) may adopt certain actions. Pursuant to that procedure, the
Department is required to publish notice of its intended actions in three
newspapers of general circulation, which shall include procedures for
obtaining a detailed description of the intended action and the time,
place and manner by which interested persons may present their views.
Notice of the intended action is additionally required to be provided
by mail or other means to affected trade and professional associations,
carriers subject to the provisions of P.L. 1993, ¢.162 and such other
interested persons or organizations which may request notification. Con-
currently, the Department is further required to forward the notice of
its intended action to the Office of Administrative Law (“OAL”) for
publication in the New Jersey Register. P.L. 1993, ¢.162, section 16
further provides a minimum 15-day comment period to all interested
persons to comment in writing on the intended action. Following the
expiration of the comment period, the Department may adopt the in-
tended action, and the adopted action is submitted to OAL for publica-
tion in the New Jersey Register. The adopted action becomes effective
on the date of the submission or on such later date as the Department
may establish. The Department is modifying this adoption procedure for
these rules. The Department is extending the 15-day comment period
to beyond the date of publication of these rules in the New Jersey
Register in order to provide all interested parties additional time to
submit comments prior to adoption of the rules. Within a reasonable
time after submission of the comments, the Department is also required
to prepare a report for public distribution listing all parties who provided
comments, summarizing the content of the comments, and providing the
Department’s response to the data, views and arguments contained in
the comments. A copy of this report is also filed with the OAL for
publication in the New Jersey Register.

These proposed new rules implement various provisions of the Act
establishing the Small Employer Health Benefits Program (“SEH Pro-
gram”). All carriers issuing health benefits plans in this State are
members of the SEH Program. The Act substantially revises the require-
ments governing the provision of health benefits plans to small employers
(“small employer health benefits plan”) in this State. The Act requires
that all insurers, health service corporations, hospital service corpor-
ations, medical service corporations and health maintenance organiza-
tions authorized to transact business in this State and offering health
benefits plans to “small employers” (an employer with at least two, but
not more than 49 employees) (collectively, “small employer carriers”)
issue such plans in accordance with the provisions of the Act. The law
essentially requires that all small employer carriers offer coverage to
every small employer and that coverage shall be offered to all “eligible
employees” and their “dependents” as defined in the Act; issue small
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employer health benefits plans that conform to the requirements as may
be established by the SEH Program Board of Directors (“Board”) and
as otherwise required pursuant to the Act; and require all members to
pay assessments to reimburse “reinsuring” carriers (as defined in the
Act) for net paid losses (see N.J.S.A. 17B:27A-28, 17B:27A-34,
17B:27A-35 and 17B:27A-37).

The goal of the Act is to ensure that all small employers, and their
eligible employees and dependents, are afforded the ability to obtain
health insurance coverage while ensuring that the costs of providing such
coverage are equitably distributed among all carriers providing health
benefits in this State. The Act, however, permits small employer carriers
to request a waiver from the requirement that it offer coverage and
accept applications pursuant to the Act, and permits all members of the
SEH Program to request a deferral, in whole or in part, of the obligation
to pay any assessment levied by the Board. Specifically, N.J.S.A.
17B:27A-26b provides that a small employer carrier shall not be required
to offer coverage or accept applications under the Act for any period
of time in which the Commissioner of Insurance (‘“Commissioner”)
determines that requiring the issuing of policies or contracts pursuant
to the Act would place the carrier in a “financially impaired position.”
Similarly, the Act provides that a member of the SEH Program may
seek from the Commissioner a deferment in whole or in part from any
assessment issued by the Board pursuant to N.J.S.A. 17B:27A-38. This
statute further provides that the Commissioner may grant the deferment,
in whole or in part, if, in his opinion, payment of the assessment would
endanger the ability of the carrier to fulfill its contractual obligations.
Pursuant to N.J.S.A. 17B:27A-38 the member receiving the deferment
remains liable to the SEH Program for the amount deferred, and shall
be prohibited from reinsuring individuals or groups in the SEH Program.
The Act defines “financially impaired” to mean “a carrier, which, after
the effective date of [the] Act, is not insolvent, but is deemed by the
Commissioner to be potentially unable to fulfill its contractual obliga-
tions, or a carrier which is placed under an order of rehabilitation or
conservation by a court of competent jurisdiction.”

In order to implement these statutory provisions, the Department
proposes these new rules to set forth informational and procedural
requirements for small employer carriers or other members who wish
to request relief from these obligations imposed by the Act. The
proposed new rules set forth the detailed information to be submitted
by entities requesting relief and the format for such requests, provide
for a non-refundable filing fee of $1,000 (except where the entity is in
rehabilitation or conservation on the date of the filing) to help defray
costs to the Department in reviewing such requests, and provide the
procedures and standards by which the Commissioner may determine
whether relief may be granted pursuant to the Act. This in turn will
ensure that all entities seeking relief are fully apprised of the procedures
by which relief may be requested and may be granted by the Com-
missioner in accordance with the Act so as to ensure a thorough and
expeditious review of such requests.

The rules provide that the Commissioner shall find that a small
employer carrier or member is “financially impaired” or that payment
of an assessment “would endanger the ability of the member to fulfill
its contractual obligations,” and that relief is warranted, if: (1) the carrier
or member is in rehabilitation or conservation pursuant to N.J.S.A.
17B:32-31 et seq. or such similar law of the carrier’s state of domicile;
(2) the Commissioner finds that the carrier or member is in a hazardous
financial condition determined pursuant to N.J.A.C. 11:2-27; or (3) the
Commissioner finds that fulfiliment of the obligation(s) from which relief
is sought would place the carrier or member in a hazardous financial
condition pursuant to N.J.A.C. 11:2-27. The Department believes that
it is reasonable and appropriate to consider the factors set forth in
N.J.A.C. 11:2-27 in determining whether a carrier or member is or would
be “financially impaired” since the definitions of “hazardous financial
condition” set forth in N.J.A.C. 11:2-27 and “financially impaired™ set
forth in N.J.S.A. 17B:27A-2 are substantially similar and have the same
essential meaning. This will also provide objective standards by which
disposition of requests for relief are made and thereby ensure consistency
in the granting or denial of such requests.

The rules also provide that any waiver or deferral granted should be
effective for a specified period of time, not exceeding 12 months. A
carrier or member may seek to continue the waiver or deferral without
lapse by making a separate application for relief no later than 45 days
prior to the expiration of the relief period. Failure to do so will result
in the expiration of the relief at the end of the period. The Department
believes that this process is reasonable, appropriate and implements the
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intent of the Legislature as set forth in N.J.S.A. 17B:27A-17 et seq. The
Department interprets the “relief” provisions of the Act to grant tempo-
rary relief to carriers and members and to provide a period within which
the carrier or member may take corrective action to cure any financial
impairment, rather than to provide a permanent exemption from the
requirements of the Act.

- The rules additionally provide that if the Commissioner grants a
deferral of payment of an assessment, the terms of the deferral shall
include the requirement that the member pay to the Board an additional
amount representing the loss to the Board of the time value of the
assessment for the period of deferral, unless the reason for granting the
deferral was that the member is in rehabilitation or conservation.

Finally, N.J.S.A. 17B:27A-26a provides that a carrier which is a health
maintenance organization shall not be required to offer coverage or
accept applications pursuant to the Act to a small employer if it “re-
asonably anticipates and demonstrates to the satisfaction of the Com-
missioner that it will not have the capacity in its network of providers
within the service area to deliver service adequately to the members of
such groups” because of its obligations to existing group enrollees. In
order to give effect to and implement this statutory provision, the
proposed new rules require that any health maintenance organization
that maintains that it will not have capacity to service the members of
such groups shall so advise the Commissioner and the Program, and file
specified information.

Proposed N.J.A.C. 11:21-15.1 sets forth the purpose and scope of the
proposed new rules.

Proposed N.J.A.C. 11:21-15.2 provides the definitions of words and
terms used throughout the subchapter.

Proposed N.J.A.C. 11:21-15.3 provides general application procedures
and filing format for requests for relief from obligations under the Act.

Proposed N.J.A.C. 11:21-15.4 sets forth the information to filed and
the application procedures to be used by carriers or members when
applying for relief from either or both obligations.

Proposed N.J.A.C. 11:21-15.5 provides that all information contained
in the request for relief is confidential, except for specified information.

Proposed N.J.A.C. 11:21-15.6 provides the standards the Com-
missioner shall utilize when determining whether or not to grant relief
in accordance with the Act.

Proposed N.J.A.C. 11:21-15.7 sets forth procedures by which small
employer carriers or members may request a hearing on the Com-
missioner’s determination.

Proposed N.J.A.C. 11:21-15.8 requires small employer carriers or
members requesting relief to notify the SEH Program of the relief
request and of the disposition of such requests by the Commissioner.

Proposed N.JLA.C. 11:21-15.9 provides notice and filing requirements
for a carrier which is a health maintenance organization asserting that
it is not required to offer or accept applications pursuant to the Act
pursuant to N.JL.S.A. 17B:27A-26a because it lacks the capacity for
additional enrollees.

Proposed N.J.A.C. 11:21-15.10 provides notice to carriers and clarifies
and confirms that these rules do not limit or preclude the Commissioner
from instituting any other actions regarding carriers’ operations pursuant
to law.

Proposed N.J.A.C. 11:21-15.11 sets forth penalties for violations of the
subchapter.

Social Impact

The proposed new rules will establish procedures by which a carrier
may apply for a deferral of its obligation to pay assessments or a waiver
of its obligation to offer coverage and accept applications for coverage
pursuant to the Act. These proposed new rules therefore implement the
provisions of the Act by requiring that all small employer carriers provide
health benefits plans to small employers in accordance with the require-
ments set forth in the Act, while maintaining the financial stability of
carriers and their ability to pay existing claims liabilities. This in turn
will protect current policyholders and subscribers, and benefit the in-
surance buying public and carriers generally.

Economic Impact

The proposed new rules should not result in an adverse economic
impact upon carriers. These proposed new rules implement various
provisions of the Act by providing adequate procedures and informa-
tional requirements by which carriers may request relief from certain
statutory obligations under the Act, and by which the Commissioner may
adequately evaluate such requests to determine whether relief is warrant-
ed in a particular case. This promulgation of Department policy will aid
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carriers’ administrative, financial and legal staff in initiating and execut-
ing an application for relief as permitted under the Act, which should
avoid any adverse economic impact. Carriers seeking relief will be re-
quired to bear costs of compiling and submitting the required information
in the proper format, and pay a $1,000 filing fee, except that no fee
is required if the carrier is in rehabilitation or conservation. The Depart-
ment does not believe that any additional adverse impact will be imposed
on carriers in that the information requested should be readily available
and because the filing fee is reasonable in consideration of costs to the
Department to review such filings.

The Department will experience an economic impact in that it will
be required to review and analyze requests for relief pursuant to these
rules. The filing fee required to accompany requests for relief will help
defray costs to the Department incurred in the review and analysis of
such requests.

Regulatory Flexibility Analysis

The proposed new rules apply to all insurers, health service corpor-
ations, hospital service corporations, medical service corporations and
health maintenance organizations authorized to issue health benefits
plans in this State and subject to the Act. Some of these entities may
be “small businesses” as defined in the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. These proposed rules impose specified report-
ing and compliance requirements only upon those carriers that choose
to request relief from the Act. The Department, however, does not
believe that these rules will impose any adverse impact on these entities.
The proposed new rules merely set forth informational and procedural
requirements by which these entities may request relief from obligations
imposed pursuant to the Act. Carriers which are small businesses will
be required to bear any costs associated with compiling and filing in-
formation as required by these proposed new rules, including the re-
quired filing fee. To the extent that the proposed new rules apply to
small businesses, they may impose a greater impact on small businesses
in that they may be required to devote proportionately more staff and
financial resources to comply with these rules. The Department believes,
however, that any additional costs will not pose an undue burden in that
the information required should be readily available, and because the
filing fee is reasonable in consideration of the costs to the Department
to conduct the review of such filings.

The proposed new rules provide no different compliance requirements
based on business size. As noted previously, these proposed rules set
forth information and procedural requirements by which carriers may
request relief from the obligation to pay assessments or to issue coverage
to “small employers” pursuant to the Act. This Act provides no different
compliance requirements based on business size. Accordingly, and to
ensure consistency and uniformity in the review of requests for relief,
the proposed new rules provide no differentiation in compliance require-
ments based on business size.

Full text of the proposed new rules follows:

SUBCHAPTER 15. RELIEF FROM OBLIGATIONS IMPOSED
UNDER THE SMALL EMPLOYER
HEALTH BENEFITS PROGRAM

11:21-15.1 Purpose and scope

(a) This subchapter establishes the informational and procedural
requirements for members requesting relief from obligations to pay
assessments pursuant to N.J.S.A. 17B:27A-38 or to offer coverage
or accept applications to a small employer, pursuant to N.J.S.A.
17B:27A-26.

(b) This subchapter applies to all members of the SEH Program.

11:21-15.2 Definitions

(a) Words and terms defined at N.J.S.A. 17B:27A-17 and N.J.A.C.
11:21-1, when used in this subchapter, shall have the meanings as
defined therein, unless more specifically defined in (b) below or
unless the context clearly indicates otherwise.

(b) The following words and terms, when used in this subchapter,
shall have the following meanings, unless the context clearly indicates
otherwise.

“Applicant” means the member seeking a deferral of its obligation
to pay assessments or a waiver of its obligation to offer coverage
and accept applications pursuant to N.J.S.A. 17B:27A-17 et seq.

“Financially impaired” means a member which, after the effective
date of this subchapter, is not insolvent, but is deemed by the
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Commissioner to be potentially unable to fulfill its contractual obliga-
tions, or a member which is placed under an order of rehabilitation
or conservation by a court of competent jurisdiction.

“Relief” means a deferral of obligations pursuant to N.J.S.A.
17B:27A-38 or a waiver of obligations pursuant to N.J.S.A.
17B:27A-26, as applicable.

11:21-15.3 Application procedures and filing format

(a) Any member seeking relief may submit such request to the
Department at any time, except that requests for relief from payment
of assessments pursuant to N.J.S.A. 17B:27A-38 shall be submitted
to the Department no later than 15 days following the due date of
payment of the assessment.

(b) All requests outlined in this subchapter shall be accompanied
by a statement averring a need for relief from the obligation(s), as
the case may be, including supporting documentation as set forth
in N.J.A.C. 11:21-15.4, and shall specify the statutory and regulatory
basis for such relief. A single filing may request relief from more
than one obligation, but shall specify each obligation from which
relief is sought.

(c) Each request shall be in loose leaf form inserted into standard
two-ring or three-ring binders tabbed or otherwise indexed to cor-
respond to the exhibits set forth in N.J.A.C. 11:21-15.4. The loose
leaf sheets used in the request shall be eight and one-half inches
wide and 11 inches long and punched for two-ring or three-ring
binders, as appropriate.

(d) All members requesting relief pursuant to this subchapter
shall submit five copies of each request in the format set forth in
(c) above.

(e) If a request fails to materially comply with the filing format
and information requirements set forth in NJ.A.C. 11:21-15.4 and
this section, the Department shall notify the member that its request
for relief is deficient and is denied on such grounds. The notice
shall also set forth any information or other action required to cure
the deficiency(s). If the member intends to pursue its request, the
member shall submit the additional information specified or
otherwise submit a filing in accordance with the format requirements
specified in this section within 15 days of receipt of the Department’s
notice of deficiency. Failure to submit within 15 days the information
necessary in the proper format to cure the deficiency shall result
in the member’s request being denied.

(f) All requests for relief or other information required pursuant
to this subchapter shall be filed with the Department at the following
address:

SEH Program

Request for Relief

New Jersey Department of Insurance
Division of Financial Solvency

20 West State Street

CN-325

Trenton, NJ 08625

11:21-15.4 Informational filing requirements

(a) When requesting relief from obligations pursuant to N.J.S.A.
17B:27A-26b or 17B:27A-38, the applicant shall provide with its
request the following information in a clear, concise and complete
manner:

1. A cover letter stating:

i. The name of the applicant;

ii. The form of relief and, if a deferral of less than the full amount,
specific amount/percentage of relief which the applicant is request-
ing;

ili. A statement of facts relief upon as the basis under which relief
is sought, including the specific factor(s) upon which the Com-
missioner may find that the member is or would be placed in a
financially impaired position as set forth in N.J.A.C. 11:2-27.4(a)1
to 28; and

iv. The name, title, telephone number and telefax number of a
contact person familiar with the filing to whom the Department may
direct any additional questions;

2. A detailed explanation, with supporting documentation, of the
projected effect that fulfillment of the obligation would have on the
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immediate and long term financial condition of the applicant unless
relief is granted as requested;

3. The most recent financial examination report, whether con-
ducted by the applicant’s state of domicile or other state;

4. A statement addressing whether the applicant is planning to
modify its method of doing business in any way including, but not
limited to, new acquisitions or new restructuring;

5. If the applicant is a member of a holding company system, the
following shall be provided:

i. A list of all members of the holding company system;

ii. A list of all intercompany transactions for the period beginning
January 1 in the year of the filing to the date of the quarterly
statement immediately preceding the date of the filing, in the format
set forth in the statutory annual statement filed by the applicant;
and

iii. A copy of the registration statement filed pursuant to N.J.S.A.
17:27A-3 and the applicant’s organizational chart;

6. An actuarial opinion attesting to the adequacy of reserves
specifically for all accident and health lines of business, and for all
lines of business which the applicant transacts, in the format of and
satisfying all requirements for the actuarial opinion and memoran-
dum required to be submitted as a part of the annual statement
filed by the applicant.

i. If the applicant is a health maintenance organization, the appli-
cant shall obtain and file an actuarial opinion which complies with
the requirements set forth in (a)6 above;

7. A report signed by the attesting actuary referred in (a)6 above,
which includes, in summary form if necessary, all data utilized, a
complete explanation of methods and assumptions and sufficient
additional narrative to account for any features of the data or
circumstances necessary for proper interpretation;

8. A copy of the annual statement of the applicant, including all
accompanying exhibits, filed with this State immediately preceding
the date of the relief filing;

9. Copies of all quarterly statements for the period beginning
January 1 in the year of the filing to the quarterly statement im-
mediately preceding the date of the filing;

10. Three year financial projections beginning with the calendar
year of the date of the filing assuming relief is granted and assuming
relief is denied. The projections shall include, in summary form if
necessary, all data utilized, and a complete explanation of methods
and assumptions utilized and relied upon by the applicant in making
the projections. The projections shall include results for the appli-
cant’s operations worldwide by line of business and for the appli-
cant’s operations in New Jersey only for health benefits plans issued
pursuant to N.J.S.A. 17B:27A-17 et seq. The projections shall assume
the same rate of assessment as in the first year for the subsequent
years, and shall include projections of the applicant’s operating
results containing the information and in the format set forth in the
following:

i. For life and health insurers, the balance sheet and summary
of operations exhibits of the statutory annual statement filed by the
insurer;

ii. For property and casualty insurers, the balance sheet and
Underwriting and Investment Exhibit of the statutory annual state-
ment filed by the insurer;

ili. For health service corporations, hospital service corporations
and medical service corporations, the balance sheet and Underwrit-
ing and Investment Exhibit of the statutory annual statement filed
by the service corporation; and

iv. For health maintenance organizations, the balance sheet and
statement of revenue, expenses and net worth of the annual state-
ment filed by the health maintenance organization;

11. A description of any relief from obligations imposed by this
State or any other state granted or in effect within the preceding
12 months, and the basis upon which such relief was granted;

12. A non-refundable filing fee of $1,000, unless the applicant is
in rehabilitation or conservation at the time of filing pursuant to
N.J.S.A. 17B:32-31 et seq. or such similar law of the applicant’s state
of domicile; and
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13. Any other information the Commissioner may deem relevant
to the consideration of the request.

(b) An applicant asserting that the Department’s review of its
request be evaluated on a particular basis (that is, pre-pooled, post-
pooled, consolidated or unconsolidated), shall submit a written state-
ment which sets forth the specific reasons, with supporting documen-
tation, if any, for which it believes evaluation on a particular basis
is appropriate to that applicant, and the specific reasons, with sup-
porting documentation, if any, for which evaluation on other bases
would be inappropriate.

(c) All filings shall be accompanied by the following certification
signed by the chief financial officer of the applicant: “I
certify that the attached filing complies with all requirements set
forth in N.J.A.C. 11:21-15 and that all of the information it contains
is true and accurate. I further certify that I am authorized to execute
this certification on behalf of the applicant.”

11:21-15.5 Confidentiality of request for relief

(a) All data or information contained in the request for relief filed
pursuant to this subchapter shall be confidential and shall not be
subject to public disclosure or copying pursuant to the “Right to
Know” law, N.J.S.A. 47:1A-1 et seq., except for the following items,
but only upon written, specified request and following 10 days written
notice by the Department to the member/applicant:

1. N.J.A.C. 11:21-15.4(a)1i and ii—cover letter with name of appli-
cant and describing relief sought;

2. N.JJ.AC. 11:21-15.4(a)liv—name, title, telephone number and
telefax number of person familiar with the filing;

3. N.JAC. 11:21-15.4(a)3—most recent financial examination re-
port;

4. NJ.A.C. 11:21-15.4(a)5i and ii—list of members of holding
company system and intercompany transactions for period preceding
date of filing;

5. NJLAC. 11:21-15.4(a)8—annual statement filed immediately
preceding date of filing;

6. NJ.A.C. 11:21-15.4(a)12—non-refundable filing fee; and

7. NJ.AC. 11:21-15.4(a)13—additional information required by
the Commissioner to evaluate a particular filing.

11:21-15.6 Disposition of request for relief

(a) When the Commissioner determines pursuant to N.J.S.A.
17B:27A-26b or 17B:27A-38 as applicable, that the member is or
would be placed in a financially impaired condition through fulfili-
ment of a coverge or assessment obligation or obligations, the
Commissioner shall notify the member that its duty to fulfill the
applicable obligation shall be waived, or deferred in whole or in part,
as appropriate. If the Commissioner defers in whole or in part a
member’s obligation to pay assessments pursuant to N.J.S.A.
17B:27A-38, the member shall remain liable to the SEH Program
for the amount deferred and shall be prohibited from reinsuring any
individuals or groups in the SEH Program if it fails to pay
assessments.

(b) The Commissioner shall find that a member is or would be
financially impaired if:

1. The member has been placed in rehabilitation or conservation
pursuant to N.J.S.A. 17B:32-31 et seq. or such similar law of the
member’s state of domicile;

2. The Commissioner finds that the member is in a hazardous
financial condition, as determined pursuant to N.J.A.C. 11:2-27; or

3. The Commissioner finds that fulfillment of the obligation(s)
from which relief is sought would place the member in a hazardous
financial condition, as determined pursuant to N.J.A.C. 11:2-27.

(c) Any waiver or deferral from a particular obligation granted
by the Commissioner pursuant to this subchapter shall be for a
specified period as set forth in the notice granting the request, but
shall not exceed 12 months from the date of the notice. Any member
seeking to continue a waiver or deferral shall file a separate request
for relief in accordance with this subchapter no later than 45 days
prior to the expiration of the waiver or deferral period set forth
in the original notification granting the request. Such a request shall
also include a detailed explanation of all actions the applicant has
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taken and intends to take to cure the financial impairment. Failure
to file a properly completed request for relief within the time
prescribed shall result in the expiration of the waiver or deferral
at the expiration of the period set forth in the original notification
granting the request. Nothing herein shall be construed as limiting
or prohibiting any member from applying for relief at any time in
accordance with this subchapter.

(d) If the Commissioner grants a request for a deferral of payment
of an assessment, the terms of the deferral shall include the require-
ment that the member shall pay to the Board an additional amount
representing the loss to the Board of the time value of the
assessment for the period of the deferral.

1. In calculating the additional amount to be paid, the member
shall use the annual interest rate on one-year U.S. Treasury bills
as of the date the assessment was due and payable.

2. In calculating the additional amount to be paid, the period of
deferral shall begin on the date that payment of the assessment was
due and payable and end on the date of the amount deferred is
paid to the Board.

3. The payment of the additional amount set forth in (d) above
shall be in lieu of payment by the member of any interest or penalty
on the amount deferred, which otherwise may be required under
any other rule.

4. The requirement to pay an additional amount as provided in
(d) above shall not apply when the reason for granting the deferral
is that the member is in rehabilitation or conservation.

11:21-15.7 Hearings

(a) If the Commissioner denies a member’s request for relief
made pursuant to this subchapter, or if the member objects to the
terms of the relief granted, the member may request a hearing on
the Commissioner’s determination within seven days from the date
of receipt of such determination as follows:

1. A request for a hearing shall be in writing and shall include:

i. The name, address, and daytime telephone number of a contact
person familiar with the matter;

ii. A copy of the Commissioner’s determination;

ili. A statement requesting a hearing; and

iv. A concise statement describing the basis for which the member
believes that the Commissioner’s findings of fact are erroneous.

2. The Commissioner may, after receipt of a properly completed
request for a hearing, provide for an informal conference between
the member and such personnel of the Department as the Com-
missioner may direct, to determine whether there are material issues
of fact in dispute.

3. The Commissioner shall, within 30 days of a properly completed
request for a hearing, determine whether the matter constitutes a
contested case, pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq.

i. If the Commissioner finds that the matter constitutes a con-
tested case, the Commissioner shall transmit the matter to the Office
of Administrative Law for a hearing consistent with the Uniform
Administrative Procedure Rules, NJ.A.C. 1:1.

ii. In a matter which has been determined to be a contested case,
if the Commissioner finds that there are no good-faith disputed
issues of material facts and the matter may be decided on the
documents filed, the Commissioner may notify the applicant in
writing as to the final disposition of the matter.

11:21-15.8 Notice of the SEH Program

Members requesting relief pursuant to this subchapter shall con-
currently provide notice of all such requests to the SEH Program
through the Interim Administrator or Administrator, as appropriate.
Members shall also provide notice to the SEH Program of all
dispositions of such requests by the Commissioner, within 15 days
of such disposition.

11:21-15.9 Exceptions for health maintenance organizations due to
lack of capacity
(a) Any member HMO asserting that it is not required to offer
coverage or accept applications pursuant to the requirements of the
Act because it reasonably anticipates that it will not have the capacity
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in its network of providers within the service area to deliver service
adequately to the members of the additional small employer groups,
pursuant to N.J.S.A. 17B:27A-26a, shall file the following informa-
tion with the Commissioner:

1. A cover letter stating;

i. The name of the member HMO;

ii. A statement that the member is not required to offer coverage
or accept applications pursuant to the Act because it anticipates that
it will not have the capacity in its network of providers within the
service area to deliver service adequately to the members of the
additional small employer groups, and the basis for that assertion,
with supporting documentation, certified by the president or duly
authorized officer of the member; and

iii. The number of the member’s current individual and group
members, listed by provider and classified by the provider’s specialty,
which shall be updated annually each year the member asserts a
waiver pursuant to N.J.S.A. 17B:27A-26a.

(b) The member shall concurrently file the information required
pursuant to (a) above with the SEH Program.

11:21-15.10  Other actions by the Commissioner

Nothing in this subchapter shall be construed as limiting the
Commissioner’s authority to take such action with respect to insurers,
health service corporations, medical service corporations, hospital
service corporations or health maintenance organizations as may be
authorized by law, including, but not limited to, placing an insurer,
health service corporation, medical service corporation, hospital
service corporation or health maintenance organization in rehabilita-
tion, liquidation or conservation pursuant to N.J.S.A. 17B:32-31 et
seq.

11:21-15.11 Penalties

Failure to comply with this subchapter, including all notice re-
quirements set forth herein, may result in the denial of relief re-
quested and imposition of penalties as authorized by law, including
any actions that may be taken by the Board pursuant to N.J.S.A.
17B:27A-17 et seq. and the SEH Program Plan of Operation, includ-
ing, but not limited to, imposition of an interest penalty for
assessments due from the member and a recommendation by the
Board to remove the member’s authority to issue any health benefits
plans in this State.

LABOR
(a)

DIVISION OF WORKPLACE STANDARDS

Ski Lifts

Proposed Readoption with Amendments: N.J.A.C.
12:175

Authorized By: Raymond L. Bramucci, Commissioner,
Department of Labor.
Authority: NJ.S.A. 34:1-2a, 34:1A-3(e) and 34:4A-1 et seq.,
specifically 34:4A-4.
Proposal Number: PRN 1993-553.
Submit written comments by November 3, 1993 to:
Linda Flores
Special Assistant for External and
Regulatory Affairs
Office of the Commissioner
Department of Labor
CN 110
Trenton, New Jersey 08625-0110

The agency proposal follows:
Summary
Pursuant to Executive Order No. 66(1978), N.J.A.C. 12:175, Ski Lifts,
is scheduled to expire on November 28, 1993. The chapter governing

N.J.A.C. 12:175 was promulgated pursuant to the mandate of the Ski
Lift Safety Act (Act), N.J.S.A. 34:4A-1 et seq., which requires the
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Department of Labor to adopt rules for the safe installation, repair,
maintenance, use, operation and inspection of all ski tows, lifts and
tramways for the protection of the public. The rules became effective
on December 17, 1975 and were subsequently readopted with amend-
ments effective December 19, 1988; the amendments included updated
references to consensus standards and provided for the Department’s
re-inspection of a passenger tramway which has been ordered removed
from service and repaired prior to the resumption of operation.

The Department has reviewed the rules proposed for readoption and
determined them to be necessary, adequate, reasonable and proper for
the purposes for which they were intended, namely, to protect the public
from unnecessary mechanical hazards in the operation of ski tows, lifts
and tramways. The chapter codifies the purposes of the Act and enables
the Department’s Division of Workplace Standards to administer effec-
tive and proven regulatory procedures for the safety of the public. The
Department proposes the readoption of the existing chapter with only
minor amendment, that is, the updating of certain referenced consensus
standard.

N.J.A.C. 12:175-1 sets forth the general provisions of the chapter and
contains rules relating to the purpose, scope and validity of the contents
of the chapter.

N.J.A.C. 12:175-2 provides the definition of terms used in the chapter.

N.J.A.C. 12:175-3 describes the requirements associated with com-
pliance, registration, inspection fees, filing of notices of intent to operate,
maintenance and inspection of records, reporting of accidents, and sub-
mittal of plans and specifications to the Commissioner of Labor for
approval.

N.JLA.C. 12:175-4 sets forth the standards applicable to the design,
construction, installation, operation and maintenance of ski lifts. The
proposed amendment to N.J.A.C. 12:175-4.2(a) adopts the most recent
ANSI Passenger Tramways standard as a safety standard.

N.J.A.C. 12:175-5 addresses the evacuation of passengers from
passenger tramways.

The last subchapter, NJ.A.C. 12:175-6, lists the standards and publica-
tions which are referenced in the chapter.

Social Impact

The proposed readoption of the rules provides for the safety of the
public by maintaining safe and prudent procedures in the routine and
emergency operation of ski lifts and tows. These procedures benefit both
the operators of the ski lifts and the general public who use the lifts
by setting forth minimum safety requirements in the ski lift operation.

Failure to readopt the miles will result in the public being left unpro-
tected against subsequent lapses in the safe operation of the ski lifts
and tows.

Economic Impact

The proposed readoption does not impose any additional costs on ski
lift owners and operators. The rules contained in the chapter impose
necessary compliance costs which ensure the safe design and operation
of ski lifts, tows and tramways, including design, maintenance and report-
ing expenses. In addition, the rules proposed for readoption impact
economically on ski lift owners and operators by setting forth at N.J.A.C.
12:175-3 the requisite fee of $50.00 per day per inspection for the
inspection of each ski lift. This fee is not modified by the readoption.

The requirements imposed by the proposed readoption of these rules
are expected to maintain public confidence in the operation of ski lifts,
tows and tramways, thereby ensuring their patronage. This patronage
will result in revenues to the industry as well as general revenues to
the State. The compliance costs of the proposed readoption will continue
to provide economic advantage to the industry by reducing the risk of
personal injury accidents to patrons of ski lifts and the attendant liability
which might otherwise ensue.

Regulatory Flexibility Analysis

The rules proposed for readoption, N.J.A.C. 12:175, establishes
registration, maintenance and inspection recordkeeping, tramway change
and injury/death reporting, plan and specification submittal and other
compliance requirements applicable to ski lift operators and owners,
which include some small businesses as defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14B et seq. In addition, professional services
may be required for the preparation of technical plans and specifications
which must be submitted to the Commissioner. The costs of these
requirements is discussed in the Economic Impact above. Uniform appli-
cation of the standards to all operators is necessary to maintain maximum
safety standards and conditions for the public using the ski lifts and tows.
To exempt small businesses from these minimum requirements would
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compromise the public safety. Accordingly, no lesser recordkeeping,
reporting and compliance requirements can be allowed for small busi-
nesses.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 12:175.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

12:175-4.2 Standards adopted by reference

(a) The standards prescribed by Passenger Tramways, [ANSI
B77.1-1982, ANSI B77.1a-1986, and B77.1b-1988] ANSI B77.1-1990
are adopted as safety standards and shall apply according to their
provisions, except that the following sections and subsections shall
not apply:

1.-4. (No change.)

(b)-(d) (No change.)

12:175-6.1 Documents referred to by reference

(a) The full title and edition of each of the standards or publica-
tion referred to in this chapter are as follows:

1. ANSI [B77.1-1982] B77.1-1990, Passenger Tramways— Aerial
Tramways and Lifts, Surface Lifts, and Tows.

2.-4. (No change.)

COMMERCE AND ECONOMIC
DEVELOPMENT

(@)
URBAN ENTERPRISE ZONE AUTHORITY

Urban Enterprise Zone Authority Policies

Proposed Readoption with Amendments: N.J.A.C.
12A:121

Authorized By: Urban Enterprise Zone Authority,

James N. Albers, Chairman Designate.
Authority: N.J.S.A. 52:27H-60 et seq., specifically 52:27H-65.
Proposal Number: PRN 1993-546.

Submit comments by November 3, 1993 to:
James N. Albers, Chairman Designate
Urban Enterprise Zone Authority
20 West State Street/CN 821
Trenton, New Jersey 08625

The agency proposal follows:

Summary

N.J.A.C. 12A:121, Urban Enterprise Zone Authority Policies, expires
on December 5, 1993. The Department has reviewed these rules and,
with the exception of the amendments discussed below, has found them
to be reasonable, necessary and proper for the purposes for which they
were originally promulgated.

These rules are promulgated by the New Jersey Urban Enterprise
Zone Authority (UEZA), which is given responsibility for implementing
the New Jersey Urban Enterprise Zones Act (P.L. 1983, ¢.303) and
associated programs. The purposes of these rules is to encourage
economic development in certain areas of specifically designated
municipalities in the State.

Subchapter 1 outlines the applicability and scope of the Urban
Enterprise Zone boundary amendments program; defines the terms used
in the rules; describes standards of eligibility for zone boundary revisions;
and the factors for evaluation of a zone boundary revision application.

Subchapter 2 outlines the applicability and scope for the discretionary
extension of 50 percent sales tax exemption to urban enterprise zone
municipalities and the factors for evaluation of a 50 percent sales tax
exemption municipal application.

The proposed amendment to NJ.A.C. 12A:121-1.5, establishes a five
year, instead of a one year, waiting period for municipalities to apply
for zone boundary revisions following the original designation date or
a prior zone boundary revision. This is being proposed as a more practical
timeline for administering such changes while preserving the
municipalities’ ability to effect desired changes.
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Social Impact
The social impact of this program has and will continue to be positive
because it has created additional employment opportunities for residents
of the municipalities in which a zone is located and for the residents
of the zones.

Economic Impact

The economic impact of this program has, and will continue to be,
positive by providing enhanced economic development opportunities for
economically-distressed municipalities. These opportunities will continue
to result in sounder economic development within these municipalities
by broadening and strengthening the tax base of these municipalities.
The State incurs, and will continue to incur, certain costs to administer
the program. Certain amounts of State sales tax generated from sales
within the zone are set aside to provide certain service improvements
within the zones.

The proposed amendment will continue to allow municipalities to
qualify for zone boundary revisions to meet local changes and needs.

Regulatory Flexibility Statement

There may be a positive economic impact on those small businesses,
as defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.,
who reside within the Urban Enterprise Zones governed by these rules.
However, the rules pertain to the municipalities seeking participation
in the Urban Enterprise Zone program and as such do not impose any
reporting, record keeping or compliance requirements directly on small
businesses. Therefore a regulatory flexibility analysis is not required.

Full text of the proposed rules for readoption may be found in
the New Jersey Administrative Code at N.J.A.C. 12A:121.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

12A:121-1.5 Time for zone boundary revisions

(a) A municipality in which a zone is located may apply [at any
time after the date the original zone was designated by the UEZA]
for a boundary revision five years or more after the original designa-
tion date.

(b) [A municipality will not be eligible to apply] No subsequent
application for a zone boundary revision may be made for at least
[one year] five years after the date the UEZA approves a prior zone
boundary revision.

LAW AND PUBLIC SAFETY
(a)

BOARD OF MEDICAL EXAMINERS
Certified Midwife Practice: Prescriptive Authority

Proposed Amendments: N.J.A.C. 13:35-2A.9 and 6.13
Proposed New Rule: N.J.A.C. 13:35-2A.11

Authorized By: Board of Medical Examiners,
Charles A. Janousek, Executive Director.
Authority: N.J.S.A. 45:9-2 and 45:10-22.
Proposal Number: PRN 1993-423.
Submit written comments by November 3, 1993 to:
Charles A. Janousek, Executive Director
Board of Medical Examiners
20 West State Street
Trenton, New Jersey 08608

The agency proposal follows:

Summary

Pursuant to P.L. 1991, .97, the Board of Medical Examiners is propos-
ing an amendment and new rules governing prescriptive authorization,
which may now be granted to certified nurse midwives (CNMs) who meet
certain qualifications. The Board also proposes to amend its CNM fee
schedule in order to cover the costs of administering the prescriptive
authorization program.

The first amendment adds to the functions of the Certified Nurse
Midwife Liaison Committee the duty of evaluating applicants for
prescriptive authorization, which will be valid for two years and re-
newable. The other amendment sets forth a biennial registration fee of
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$50.00 for CNMs who are authorized to write prescriptions. This amount
will be in addition to the general CNM biennial registration fee of
$170.00.

The new rules set forth the application process, detailing criteria which
must be met by CNMs who apply for authorization to prescribe drugs
(the term includes devices as well as medicine). The drugs are to be
specified within a formulary herein established by the Board of Medical
Examiners, and a CNM may not go beyond that list. Only substances
and devices from the formulary may be included in the written agreement
the CNM maintains with a licensed physician pursuant to N.J.A.C.
13:35-2A.3.

The rules state the circumstances under which a CNM’s prescriptive
authority may be revoked or limited, such as failure to maintain licensure,
prescription of substances not included in the formulary, or prescription
of drugs for non-therapeutic purposes. Information required on a CNM'’s
prescription blank is also set forth.

Social Impact

The grant of prescriptive authority to qualified CNMs recognizes that
the ability to prescribe drugs is necessary in order for these practitioners
to function fully and expeditiously as providers of skilled health services.
The proposed amendments and new rule allow CNMs to supply com-
prehensive care to women in a timely and efficient manner, without
delays that might occur in obtaining prescriptions from physicians with
whom the CNM is affiliated. By establishing orderly procedures for
applying for prescriptive authority, as well as a formulary listing
permissible drugs, medicines, and devices, the rules not only safeguard
the public health but also provide a framework for proper implementa-
tion of the statute.

To the extent that direct prescribing by CNMs is a more efficient
system and allows CNMs to provide additional services, the rules, like
the underlying statute, may also help in the long run to increase health
care availability, as greater numbers of persons become equipped to
provide comprehensive patient care.

Economic Impact

The Board does not anticipate any appreciable economic impact upon
the public as a result of the new rules. Some time will be saved by
physicians, since they will no longer be called upon to write routine
individual prescriptions for patients of affiliated CNMs, but that factor,
in terms of cost, is minimal. The financial impact of the fee upon CNMs
may be mitigated by benefits accruing to them through enhancement
of their professional status resulting from the increased services they can
now provide. In any case, the $50.00 biennial registration fee for prescrip-
tive authorization does not exceed administrative costs of the program.

Regulatory Flexibility Analysis

If, for purposes of the Regulatory Flexibility Act, N.J.S.A. 52:14B-16
et seq., certified nurse midwives are deemed ‘“‘small businesses” within
the meaning of the statute, the following statement is applicable:

The proposed amendment and new rules will impact upon an unknown
percentage of the 188 certified nurse midwives presently licensed by the
Board of Medical Examiners, 125 of whom are active. The exact number
of CNMS affected cannot be determined until prescriptive authorization
is granted to successful applicants. The amendments and new rule do
not entail any reporting or additional recordkeeping by CNMs, who can
be expected in any case to maintain, in the regular course of practice,
notation of prescriptions dispensed to specific patients. The services of
other professionals are not required in order to comply with these rules,
since the written agreement with a licensed physician that figures in the
rules is already mandatory under N.J.A.C. 13:35-2A.3.

Applicants for prescriptive authorization are required to present ap-
propriate credentials reflecting Board registration, professional certifica-
tion and completion of specialized education in pharmacology and drug
therapy.

The proposed $50.00 biennial registration fee for prescriptive
authorization is necessitated by administrative costs. Like all fees im-
posed by professional and occupational licensing boards, the amount is
set at the lowest possible level for efficient administration. No exemption
from either the compliance requirements or the fee is possible without
destroying the viability, protective purpose, and administrative function-
ing of the program.

Full text of the proposal follows (additions indicated in boldface
thus):

13:35-2A.9 Certified Nurse Midwife Liaison Committee
(a) (No change.)
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(b) Functions of the Committee shall include, but are not limited
to, the following:

1. Advising and assisting the Board in the evaluation of applicants
for certified nurse-midwifery registration and applicants for
prescriptive authorization, investigation of unlawful conduct and
approval of professional training programs;

2.-4. (No change.)

13:35-2A.11 Prescriptive authorization

(a) A CNM who is currently registered with the Board of Medical
Examiners may apply for authorization to prescribe drugs (as used
within this section, the term “drugs” shall include drugs, medicine
and devices). The CNM shall make application on forms prescribed
by the Board and shall demonstrate:

1. Current registration with the Board;

2. A.C.N.M. or A.C.C. certification in good standing; and

3. Evidence of satisfactory completion of a minimum of 30 contact
hours (as defined by the National Task Force on the Continuing
Education Unit) in pharmacology or a pharmacology course in an
accredited institution of higher education approved by the Depart-
ment of Higher Education or acceptable to the Board (hereinafter,
“qualifying education”). Qualifying education must have been ob-
tained within the two years immediately preceding the date on which
application is made, except that, for any application made within
90 days from the effective date of this section, qualifying education
completed on or after April 1, 1989 shall be acceptable.

(b) Prescriptive authorization obtained pursuant to (a) above
shall be valid for a period of two years. In order to renew prescriptive
authorization, a CNM shall make application for renewal on forms
prescribed by the Board and shall demonstrate:

1. Current registration with the Board;

2. A.CN.M. or A.C.C. certification in good standing; and

3. Evidence of the satisfactory completion of seven contact hours
(as defined by the National Task Force on the Continuing Education
Unit) of continuing education, or equivalent education, in
pharmacology and drug management (hereinafter “continuing
education”). Continuing education must have been obtained within
the two-year period immediately preceding the date of the renewal
application.

(c) The Board has established a formulary of drugs which may
be ordered, administered, prescribed or dispensed by CNMs who
have prescriptive authorization. The formulary shall be reviewed,
amended if deemed necessary, and published periodically. The
formulary consists of:

Analgesics (IV**, IM**, PO**)

Narcotics**
Non-narcotic
Anesthetics
Injectable (Local/Pudendal)
Topical

Antacids

Antihelmintics (Topical)

Antibacterials (IV**, IM, PO, Topical)

Antiseptics (IV**, IM, PO, Topical)

Antibiotics (IV**, IM, PO, Topical)

Antihistamines

Antivirals

Anti-Emetics

Barbituates (IV**, IM**, PO**)

Contraceptives Oral

Devices
Topical
Barriers
Cough and Cold Preparations
Non-narcotic

Fungicides (Topical)

Hematinics

Hemorrhoidal Preparations

Hormones

Laxatives

Mineral Supplements

Oxytocics (IVIL, IM, PO, Topical)

(CITE 25 NJ.R. 4584)
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Parenteral Fluids**
Pre-Eclamptic Drugs**
Prostaglandin Gels**
RH-—Immune Globulin
Stool Softeners
Tocolytics-Parenteral** (PO)
Topical

Moisturizers

Cleansers

Therapeutic Shampoo/lotion/cream

Steroids
Vaccines
Vaginal Preparations
Vitamins

**Administered in Licensed Health Care Facilities only.

(d) A CNM who is authorized to prescribe drugs may prescribe
only those drugs which are specified within the formulary of drugs
established by the Board. In no case may the written agreement
with a licensed physician that CNM is required to maintain
pursuant to N.J.A.C. 13:35-2A.3 include any substance or device not
specified within the formulary.

(e) A CNM’s authorization to prescribe drugs, medicine, or de-
vices may, upon notice and an opportunity for a hearing pursuant
to the Administrative Procedure Act, N.J.S.A, 52:14B-1 et seq. and
52:14F-1 et seq., be revoked or otherwise limited by the Board if
the CNM:

1. Fails to maintain current licensure and registration with the
Board;

2. Fails to maintain A.C.N.M. or A.C.C. certification in good
standing;

3. Uses prescriptive authorization for other than therapeutic
purposes;

4. Uses prescriptive authorization to prescribe substances or de-
vices not included within the formulary of drugs established by the
Board; or

5. Uses prescriptive authorization to prescribe substances or de-
vices not specified within any written agreement maintained
pursuant to N.J.A.C. 13:35-2A.3 or for purposes not intended within
any written agreement.

(f) A CNM shall provide the following on all prescription blanks:

1. The CNM’s full name, identification of professional practice,
license number, prescriptive authorization number, address and
telephone number. This information shall be printed or stamped
on all prescription blanks;

2. The supervising physician’s full name, printed or stamped;

3. The full name, age and address of the patient;

4. The date of the issuance of the prescription;

5. The name, strength and guantity of drug or drugs to be
dispensed and route of administration;

6. Adequate instruction for the patient. A direction of “p.r.n.”
or “as directed” alone shall be deemed an insufficient direction;

7. The number of refills permitted or time limit for refills, or
both;

8. The signature of the prescriber, hand-written; and

9. Every prescription blank shall be imprinted with the words
“substitution permissible” and “do not substitute” and shall contain
space for the CNM’s initials next to the chosen option, in addition
to the space required for the signature in (f)8 above.

13:35-6.13 Fee Schedule
(a) The following fees shall be charged by the Board of Medical
Examiners:
1.-5. (No change.)
6. Certified Nurse Midwifery (registration)
i.-v. (No change.)
vi. Biennial prescriptive authorization
7.-10. (No change.)

50.00
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(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF PSYCHOLOGICAL EXAMINERS

Notice of Public Hearing and Extension of Comment
Period

Board of Psychological Examiners Rules

Inclusion of Psychoanalysis within the Scope of
Practice of Psychology; Employment by a Non-
Profit Bona Fide Community Organization—
Exemption from Licensure

Proposed New Rules: N.J.A.C. 13:42

Take notice that on July 19, 1993, the Board of Psychological Ex-
aminers proposed to repeal the current text of NJ.A.C. 13:42 and to
replace it with new rules (see 25 N.J.R. 3062(a)).

Take further notice that at the public session of its August 30, 1993
meeting the Board discussed responses received during the 30 day
comment period. At the outset of the meeting, the Board determined
that additional time was needed to consider two areas of concern that
had engendered a significant amount of comment. Accordingly, the
Boardd voted to defer consideration of these issues and to hold a public
hearing in order to solicit additional comments. Specifically, the public
hearing will be limited to consideration of the following issues:

1. Inclusion of psychoanalysis within the scope of practice of
psychology. N.J.A.C. 13:42-1.1(a)4 and 1.2(a)3.

2. Employment by a non-profit bona fide community organization;
exemption from licensure. N.J.A.C. 13:42-1.3.

The public hearing will be held on Monday, October 18, 1993 at the
Division of Consumer Affairs, 124 Halsey Street, 4th floor, Newark, New
Jersey between the hours of 10 AM. and 2:00 P.M.

So that the Board may be provided with relevant, non-cumulative
comments and data, persons who are members of an organization are
requested to select a representative of the organization to provide testi-
mony at the public hearing.

Persons wishing to speak at the public hearing on the two issues
outlined above should provide written notice to the Board no later than
October 14, 1993. Notice should be sent to:

Leslie Aronson, Executive Director
State Board of Psychological Examiners
Post Office Box 45017

Newark, New Jersey 07101

In order to ensure maximum participation, comments will be limited
to 10 minutes.

The hearing will be conducted in accordance with the provisions of
N.J.S.A. 52:14B-4(g). A copy of this notice has been forwarded to all
interested parties pursuant to N.J.A.C. 1:30-3.3A(b)2.

Take further notice that, in accordance with N.J.A.C. 1:30-3.3(c), the
Board is extending the deadline for written comments only on the two
issues set forth above to October 18, 1993. Written comments on those
issues should be submitted by that date to:

Leslie Aronson, Executive Director
State Board of Psychological Examiners
Post Office Box 45017

Newark, New Jersey 07101

(b)
NEW JERSEY RACING COMMISSION

Thoroughbred Rules
The Pick(N)
Proposed New Rule: N.J.A.C. 13:70-29.52

Authorized By: New Jersey Racing Commission,
Frank Zanzuccki, Executive Director.
Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1993-556.
Submit written comments by November 3, 1993 to:
Mike Vukcevich, Deputy Director
New Jersey Racing Commission
CN 088
Trenton, New Jersey 08625

NEW JERSEY REGISTER, MONDAY, OCTOBER 4, 1993

Interested Persons see Inside Front Cover

LAW AND PUBLIC SAFETY

The agency proposal follows:

Summary

On July 3, 1992, New Jersey racetracks began the simulcasting of full
race cards from other states. These race cards included many exotic type
wagers not permitted at New Jersey racetracks. These types of wagers
proved to be very popular with New Jersey racing patrons. In response
to this popularity, Assembly Bill 1940 was introduced in October of 1992,
passed both houses of legislature and was signed into law on January
22, 1993 as P.L. 1993, c.24. Proposed new rule N.J.A.C. 13:70-29.52 will
allow the implementation of these exotic wagers, with carry-over features,
at New Jersey racetracks. These wagers, called Pick(N), require selection
of the first place finishers in each of four or more consecutive races,
with the letter (N) representing the number of such races.

Social Impact
The social impact of the proposed rule is positive. These types of pools
have proven to be popular when included in common pools from out-
of-State tracks. The carry-over feature, in particular, will make these
pools more interesting and will encourage a broader scope of participa-
tion by New Jersey racing patrons.

Economic Impact
The economic impact of the proposed new rule is positive. The carry-
over provision of these rules is expected to generate increased handles
at the New Jersey tracks which, in turn, will increase State revenue, and
provide additional purse monies to the horsemen, tracks and breeders
programs without any increased cost.

Regulatory Flexibility Statement

The proposed new rule imposes no reporting, recordkeeping or other
compliance requirements on small businesses, as defined under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Assuming a
racetrack association secures Commission approval for a Pick(N) format,
it will assume compliance and recordkeeping responsibilities inherent in
this or any wagering format. Those track associations which would
assume such responsibilities are not small businesses, as each employ
more than 100 people. Therefore, a regulatory flexibility analysis is not
required.

Full text of the proposed new rule follows:

13:70-29.52 The Pick(N)

(a) The Pick(N) requires selection of the first place finishers in
each of four or more consecutive races, with the letter (N) represent-
ing the number of such races. The association must obtain written
approval from the Commission concerning the scheduling of Pick(N)
events. Any changes to the approved Pick(N) format requires prior
approval from the Commission.

(b) A carry-over, as is relevant to this section, is that percentage
of the pool not paid out when no one successfully selects all winning
horses in the Pick(N). The carry-over amount shall be added to the
subsequent Pick(N) pool until distributed as a result of the successful
selection of all winning horses.

(c) The Pick(N) pool shall be distributed under one of the follow-
ing methods:

1. Method 1. Pick(N) with carry-over: The net Pick(N) pool and
carry-over, if any, shall be distributed as a single price pool to those
who selected the first place finisher in each of the Pick(N) contests,
based on the official order of finish. If there are no such wagers,
then 25 percent of the net pool shall be distributed as a single price
pool to those who selected the first-place finisher in the greatest
number of Pick(N) races; and the remaining 75 percent of the net
pool shall be added to the carry-over.

2. Method 2. Pick(N) with minor pool and carry-over: The major
share of the net Pick(N) pool (75 percent) and the carry-over, if
any, shall be distributed to those who selected the first-place finisher
in each of the Pick(N) contests, based on the official order of finish.
The minor share of the net Pick(N) pool (25 percent) shall be
distributed to those who selected the first-place finisher in the second
greatest number of Pick(N) contests based on the official order of
finish. If there are no such wagers selecting the first-place finisher
of all Pick(N) contests, the minor share of the net Pick(N) pool (25
percent) shall be distributed as a single price pool to those who
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selected the first-place finisher in the greatest number of Pick(N)
contests based on the official order of finish and the major share
(75 percent) shall be added to the carry-over.

(d) If there is a dead heat for first in any of the Pick(N) contests
involving contestants representing the same betting interest, the
Pick(N) pool shall be distributed as if no dead heat occurred. If
there is a dead heat for first in any of the Pick(N) contests involving
contestants representing two or more betting interests, the Pick(N)
pool shall be distributed as a single price pool with each winning
wager receiving an equal share of the net Pick(N) pool.

(e) The Pick(N) pool shall be held entirely separate from all other
pools and is not a parlay and is not part of a daily double, exacta,
trifecta or other wagering pool.

(f) Pick(N) tickets shall be sold in not less than $1.00 denomina-
tions and only from machines capable of issuing four or more
numbers.

(g) Those horses constituting an entry or a field as defined within
the rules and regulations of the Commission shall race in any Pick(N)
race as a single wagering interest for the purpose of Pick(N) pari-
mutuel pool calculations and payments to the public. A scratch after
wagering has begun on any part of an entry or mutuel field in such
a race shall be of no effect with respect to the status of such entry
or field as a viable wagering interest.

(h) At any time after wagering begins on a Pick(N) pool should
a horse, entire betting entry or mutuel field be scratched or declared
a non-starter in any Pick(N) race, no further tickets selecting such
horse betting entry or mutuel field shall be issued, and wagers upon
such horse betting entry or mutuel field, for purposes of the Pick(N)
pool shall be deemed wagers upon the horse, betting entry or mutuel
field upon which the most money has been wagered in the win pool
at the close of win pool betting for such race. In the event of a
money tie, the tied horse, betting entry or mutuel field with the most
inside post position shall be designated.

(i) The Pick(N) pool shall not be cancelled based upon the
number of race cancellations or races being declared no contest,
unless the following is true, in which case all Pick(N) wagers for
the individual performance shall be refunded:

1. Three or more races of a Pick 4 or Pick 5 are cancelled or
declared no contest;

2. Four or more races of a Pick 6 or Pick 7 are cancelled or
declared no contest;

3. Five or more races of a Pick 8 or Pick 9 are cancelled or
declared no contest;

4, Six or more races of a Pick 10, Pick 11 or more races are
cancelled or declared no contest.

(j) If, on the last day on which the system of wagering is conducted
at a race meeting, no bettor selects the winning horse in those
designated races, the total amount of the pool which exists on that
day in connection with those races shall be paid to the bettor or
bettors who selected the largest number of winning horses in those
races.

(k) If, for any reason, the Pick(N) carry-over cannot be paid out
on the last scheduled day of a race meeting, the carry-over shall
be deposited in an interest bearing account approved by the Com-
mission. The Pick(N) carry-over plus accrued interest shall then be
added to the net Pick(N) pool on a race date determined by the
Commission.

(1) An association, with the written approval of the Commission,
may contribute funds to the net Pick(N) pool or the carry-over pool.

(m) Should circumstances occur which are not foreseen in this
section, questions arising thereby shail be resolved with general pari-
mutuel practice. Decisions regarding distribution of Pick(N) pools
will be final.
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BOARD OF REGULATORY COMMISSIONERS

Notice of Pre-Proposal
Intrastate Dial-Around Compensation

Authorized By: Board of Regulatory Commissioners, Dr. Edward
H. Salmon, Chairman, Jeremiah F. O’Connor, Commissioner,
and Carmen J. Armenti, Commissioner.

Authority: N.J.S.A. 48:2-13.

BRC Docket Number: TO92080839.

Pre-Proposal Number: PPR 1993-5.

Submit written comments by November 3, 1993 to:

Michael P. Gallagher, Director
Division of Telecommunications
Board of Regulatory Commissioners
Two Gateway Center

Newark, New Jersey 07102

Submit reply comments by November 17, 1993 to the above address.

Take notice that the Board of Regulatory Commissioners (Board) is
interested in receiving comments related to the establishment of rules
regarding the possibility of permitting compensation for intrastate “dial-
around” carrier access calls (1-800, 950 or 10XXX access) placed from
non-local exchange telephone company public pay telephones. “Dial-
around” refers to the ability of a customer to dial-around the
presubscribed carrier on a pay telephone and use a carrier it chooses
without compensating the payphone owner or using the owners operator.
This investigation is in response to a petition filed by the New Jersey
Payphone Association (NJPA) seeking such compensation either on a
per-call or a per-minute basis or, in the interim, through a mechanism
similar to that ordered by the Federal Communications Commission
(FCC) pertaining to interstate dial-around traffic initiated from com-
petitive payphones.

Pursuant to this Board’s rules, Customer Provided Pay Telephone
Service (CPPTS) providers, including NJPA members, are required to
provide free access to the caller’s carrier of choice for intrastate calls
through an 800, 950 or 10XXX dialing sequence. N.J.A.C. 14:10-6.5.
There is currently no requirement that compensation be provided to the
CPPTS provider for the use of the pay telephone station for such carrier
access calls.

The FCC has adopted an interim compensation plan for interstate
dial-around access calls using a formula which results in a flat rate interim
compensation level of $6.00 per payphone per month. This compensation
is to be paid directly by the interexchange carriers of sufficient size ($100
million per year or greater interstate revenues), on a pro rata basis
reflecting the carrier’s relative share of the interstate toll market.

The Board seeks comment from interested parties on whether in-
trastate dial-around compensation should be required. If intrastate dial-
around compensation is required: what is the proper amount of com-
pensation; the proper procedure for implementation; should compensa-
tion be paid on a per-call or per-minute basis and how would per-call
or per-minute compensation be accomplished technically; and who
should pay and who should receive such compensation? The Board has
developed a series of questions that it believes should be explored prior
to making a final decision. The Board seeks specific factual information
on these points rather than broad generalization or policy statements.
Therefore, in order to assist its review, the Board believes that it is
imperative that commenters supply detailed supporting information in
responding to these issues. Additionally, commenters are encouraged to
provide proposed texts of rules which the Board may consider for
promulgation.

The Board will also permit the filing of reply comments. Copies of
all comments are available for inspection at the Board’s offices.

Commenters are asked to respond to any and all of the following:

(1) Should the Board require intrastate dial-around compensation?
Why or why not?

(2) How should any such traffic be measured and which calls should
be eligible for compensation?

(3) What benefits/detriments are expected to be realized by consumers
if intrastate dial-around compensation is allowed?

(4) Will rates or service be impacted and how?
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(5) Will pay telephone consumers be required to pay a surcharge or
premium for calls using the consumers carrier of choice?

(6) If required, should intrastate dial-around compensation be paid
on a per-call or per-minute basis? On a flat monthly basis? Are there
any technical limitations to these or any other methods?

(7) If required, what is the proper method of determining intrastate
dial-around compensation and the proper amount? Should it be based
on lost revenue, opportunity cost, or some other factor? Provide detailed
New Jersey specific data including, but not limited to, intrastate versus
interstate calling patterns and state specific costs.

(8) If required, who should pay intrastate dial-around compensation
and what criteria should be used to make this determination? For
example, how should the compensation be allocated to each interex-
change carrier? Which interexchange carriers should be required to pay?

(9) If required, who should receive intrastate dial-around compensa-
tion? CPPTS providers? Local exchange carriers? Inmate payphones in
correctional institutions?

(10) If required, how will intrastate dial-around compensation be
implemented? Should the Board use the direct billing approach utilized
by the FCC or some other method?

(11) If required, will intrastate dial-around compensation help reduce
or eliminate fraud from CPPTS locations?

(12) If required, will intrastate dial-around compensation increase or
decrease compliance with the CPPTS provider’s obligation to provide
free access to the end users carrier of choice through its preferred access
method? What action should be taken against those pay telephone
providers that do not provide the required access to a carrier of choice?

(13) Have any other states authorized intrastate dial-around com-
pensation? If yes, what is the level of compensation, how is it billed
and collected, who receives such compensation and who is required to
pay?

(14) How do New Jersey’s coin telephone rates compare with those
state jurisdictions which have allowed intrastate dial-around compensa-
tion? With interstate rates throughout the country?

(15) How many intrastate dial-around calls are placed annually in New
Jersey? How does New Jersey’s dial-around call volumes compare with
other jurisdictions which have allowed intrastate dial-around comp-
ensation?

(16) How do New Jersey’s interstate versus intrastate calling patterns
compare with the other state jurisdictions which have allowed intrastate
dial-around compensation? With calling patterns throughout the coun-
try?

(17) Any other relevant issues.

STATE
(a)

DIVISION OF ELECTIONS
Certification of Electronic Voting Systems
Proposed New Rules: N.J.A.C. 15:10-8

Authorized By: Daniel J. Dalton, Secretary of State, Department
of State.

Authority: N.J.S.A. 19:53A-4.

Proposal Number: PRN 1993-557.

Submit comments by November 3, 1993 to:
Department of State
Division of Elections
Attn: Sharon Shinkle
State House, CN 300
Trenton, NJ 08625-0530

The Department intends to conduct a public hearing after the close
of the comment period. The Department will provide the required 15
days notice of the hearing in the New Jersey Register if possible, or
by other appropriate means in order to reach members of the public.

The agency proposal follows:

Summary
N.JS.A. 19:53A-1 et seq. provides that no electronic voting systems
shall be used in an election in this State unless it has “been approved
by the Secretary of State, or other person, agency or board charged with
the examination and approval of voting machines.” Chapter 53A,
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however, does not set forth any standards or procedures by which
electronic voting equipment is to be tested or examined.

The process established for the certification of mechanical voting
systems, as established under N.J.S.A. 19:48-2, is inadequate to certify
electronic voting systems, because computerized voting systems are far
more sophisticated and intricate than traditional mechanical voting
equipment. Also, N.J.S.A. 19:48-2 does not provide sufficient guidelines
on the examination and approval of electronic voting machines to direct
the three examiners who are required for such purpose under the statute.

The purpose of these proposed rules is to establish procedures for
the certification, acceptance and operation of electronic voting systems.
These rules also provide for due notice to interested parties of the
process by which such equipment will be tested as well as to give notice
to the public that electronic voting equipment utilized in this State will
accurately count and record votes cast so that the true will of the
electorate will be ascertained.

The proposed rules establish the procedure by which the Secretary
of State will recognize independent testing authorities (ITAs), who will
be authorized to determine whether electronic voting systems meet both
the requirements of N.J.S.A. 19:53A-3 and the performance standards
established by the Federal Elections Commission in “Performance and
Test Standards for Punchcard, Marksense and Direct Recording Elec-
tronic Voting Systems” (FEC January 1990). The proposed rules also
provide for sufficient procedural safeguards to insure the integrity of
results recorded by those systems.

Following the implementation of these rules, no electronic voting
equipment will be certified for use in the State that has not been qualified
for use by an accredited independent testing authority recognized by the
Secretary of State.

To insure the ongoing integrity of electronic voting systems, these
proposed rules also establish requirements to insure that any modifica-
tions made to any electronic voting system used in the State, including
those systems already in use in the State, must meet ITA qualification
requirements.

The proposed rules also establish procedures for rescinding certifica-
tion for the sale and use of electronic voting systems in the State that
have been previously certified by the Secretary of State.

Social Impact

The proposed new rules will have a positive social impact on the public
because it is anticipated that they will serve to effectively safeguard those
election results in the State which are obtained from the use of com-
puterized voting equipment, thereby securing to New Jersey’s citizens
the integrity of the electoral process. Such safeguards are necessary
because of the recognized theory that any computerized equipment may
be subject to deliberate or negligent misuse.

Economic Impact

The proposed new rules will not have or result in any direct economic
impact on the general public. If county election agencies choose to utilize
electronic voting equipment, they will incur administrative costs, such
as postage and shipping costs of impacted voting system component parts
between administering agencies and the State for regular pre-election
verification testing. It should be noted that county agencies which do
decide to use more advanced electronic equipment to better tabulate
ballots could save on long term costs. The Division of Elections has
reported that it has cost less for some counties which have purchased
and used electronic systems to count absentee ballots for instance, than
for them to employ workers to do manual counts of the ballots.

Manufacturers/vendors of electronic voting systems who wish to have
those systems certified for use in New Jersey will incur the cost of fees
which may range from $5,000 to $7,500 from independent testing
authorities (ITAs) for the examination and qualification of their voting
systems. In addition, manufacturers/vendors will be subject to adminis-
trative costs associated with the delivery of duplicate critical voting system
component parts to the Secretary of State, for the purposes of
establishing an escrow account.

The Department of State will incur administrative costs for the
certification of voting systems under the proposed new rules. The primary
cost for the certification of electronic voting systems, however, will be
borne by vendors of such equipment seeking certification to do business
in New Jersey.

Regulatory Flexibility Analysis
The proposed new rules impose requirements on manufacturers/ven-
dors of electronic voting systems seeking to have their equipment
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certified for use in New Jersey. Some of these vendors may fall into
the category of small business as defined in N.J.S.A. 52:14B-16 et seq.,
the Regulatory Flexibility Act. Electronic voting equipment prior to
certification must be examined, tested and qualified by independent
testing authorities (ITAs) recognized by the Secretary of State. Manufac-
turers/vendors will incur the cost of fees which may range from $5,000
to $7,500 from the independent testing authorities for their services, in
addition to administrative costs associated with the delivery of system
component parts to the Secretary of State.

The requirements imposed on small businesses by the rules
promulgated herein are the minimum the Department believes necessary
to maintain the integrity of elections in the State of New Jersey in which
electronic voting systems are used.

Full text of the proposed new rules follows:

SUBCHAPTER 8. CERTIFICATION OF ELECTRONIC
VOTING SYSTEMS

15:10-8.1  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings:

“Acceptance test” means the examination of voting systems and
their components by the purchasing election authority to find errors
in hardware and software in a simulated use environment to validate
performance of delivered units in accordance with procurement
requirements. The acceptance test is conducted by the purchasing
election authority upon receipt of the voting system.

“Audit log” means a record, either machine generated or manually
prepared and maintained, providing a full and complete account for
each election of all activities and events relevant to the preparation
and installation of election parameters, initialization of vote counting
systems, processing of voted ballots, and termination of the voting
process.

“Auxiliary components” means any device, materials or equipment
which is used to give assistance or aid to the actual voting device,
but is not a permanent or enclosed part of the voting device.

“Ballot layout” means the positioning of all political parties, in-
dependent candidates, and public questions on the ballot in com-
pliance with applicable election law.

“Ballot definition subsystem” means a subsystem which consists
of hardware and software required to define ballot layouts for an
election, to prepare election-peculiar software and firmware, and to
validate the correctness of all materials and programs.

“Baseline” means the voting system software and critical system
component parts configuration at the time of certification by an
independent testing authority (ITA). This configuration is held in
escrow, by the State. Future configurations of the software and
critical system component parts will be identified in terms of the
baseline and the approved changes thereto.

“Card reader” means a peripheral devise for computers, used to
read the data from punchcard or marksense ballots.

“Central vote tabulating system” means an accumulation of elec-
tion results gathered from a geographic area and transmitted by
telephone lines or by other means to a central counting system to
provide countywide, citywide or district totals.

“Central processing unit (CPU)” means that part of an electronic
voting system which performs all of the arithmetic and logic opera-
tions and controls the flow of information throughout the entire
computer system.

“Certification”” means the certification of electronic voting systems
for sale and use in the State of New Jersey by the Secretary of State.

“Certification testing” means the examination and testing of a
voting system or device to determine its compliance with the stan-
dards set forth by the Federal Election Commission in “Performance
and Test Standards for Punchcard, Marksense and Direct Recording
Electronic Voting Systems” (FEC January, 1990) (incorporated
herein by reference) by an independent testing authority (ITA)
recognized by the Secretary of State to perform such tests.

“Component parts” means independent items that are in-
corporated into an electronic voting system, such as a card reader,
printer, or modem vote recorded, as contrasted with smaller parts
such as circuit boards.

(CITE 25 N.J.R. 4588)
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“Computer program” means a collection of instructions coded in
a specific sequence according to specific rules that a computer can
execute directly or that can be translated into object code which
the computer can execute.

“Control subsystem” means a subsystem that is resident in the
voting or ballot counting device. It controls the readying of equip-
ment and software for election use.

“Conversion subsystem” means a subsystem applicable only to
punchcard and marksense systems and consists of all devices and
circuitry which are required to convert voting punches or marks into
electronic signals.

“Critical system component parts” means those component parts
identified by the ITA as essential to the operation of the voting
system and required to be kept in escrow by the Secretary of State.

“Department” means the New Jersey Department of State.

“Division” means the New Jersey Division of Elections.

“Electronic voting systems” means any device or grouping of
devices that are electronic or computer oriented in nature which
are intended to record and/or tabulate individual choices in public
elections.

“Escrow account” means the account consisting of all source
codes, and system components parts, including all updates, modifica-
tions or new versions thereof which are held by the Division of
Archives and Records Management.

“Existing systems” means any voting systems certified by the
Department, purchased and in use prior to promulgation of these
rules.

“Firmware” means computer programs stored in read-only
memory (ROM) devices embedded in the system and not capable
of being altered during system operation.

“Hardware” means the mechanical, electrical, or electronic as-
semblies including materials and supplies which are part of the
system, such as microprocessor, disk drives, printer, circuit boards
and integrated circuits.

“In-house system” means a computerized voting system comprised
of commercial hardware (usually utilized by governmental entities
for other administrative purposes) and specially tailored elections
administration software.

“Independent testing authority (ITA)” means any entity currently
accredited by the Federal Elections Commission, or other body so
recognized by the Federal Election Commission, and therefore re-
cognized by the New Jersey Secretary of State, to test and qualify
electronic voting systems as meeting the standards established by
that Commission.

“Maintenance log” means a written record which contains all
information relating to system testing, performance of scheduled and
non-scheduled maintenance requirements recommended by the ven-
dor or manufacturer of such equipment, and all service visits
performed by vendor or manufacturer.

“Marksense voting system” means a system where votes are re-
corded by filling in the voting response fields designated on one
or both faces of a ballot card or series of cards with ink, pencil
or other acceptable material.

“Modification” means any change in either software, firmware or
hardware of the voting system, thus requiring re-examination of
certified equipment by an independent testing authority.

“Modified system” means a voting system which was previously
certified, but due to modifications of the system, must be reviewed
by an independent testing authority recognized by the Secretary of
State to determine continued compliance.

“New system” means an electronic or electromechanical voting
system that is being marketed in the State of New Jersey by manufac-
turers/vendors to county election officials after promulgation of these
rules which is not an expansion or modification to an existing system.

“Operational manual” means a detailed manual of all procedures
used for the preparation and use of the equipment and provide
proper maintenance procedures including the unpacking and storage
procedures to be utilized by local elections officials, and operational
and instructional procedures to be followed by local election officials
that are specified by title.
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“Pre-election verification” means the process by which OTIS or
another State agency approved by the Secretary of State, verifies,
by means of electronically comparing the baseline voting system with
the actual voting system to be used in an upcoming election, that
the system to be used in that upcoming election is actually the voting
system that has been certified for use, and that the system has not
been altered, or infected, since its last application.

“Punchcard voting system” means a system where votes are re-
corded by punches made in the voting response fields designated
on one or both faces of a ballot card or series of cards.

“Qualify” means the granting of recognition to an electronic voting
system by a certified independent testing authority after that voting
system has successfully passed a series of tests to demonstrate that
it has met all requirements made of electronic voting systems by
the National Association of State Election Directors or other like
body recognized by the Federal Election Commission.

“Recertification” means the examination, and possibly the retest-
ing, of a voting system which was modified subsequent to receiving
State certification. The object of this process is to determine if the
modification still permits the system to function in accordance with
State and Federal requirements.

“Remote device” means a peripheral device that is not on-site
and is connected to a computer by a communications link, such as
a telephone line, through the use of a modem.

“Reporting subsystem” means a subsystem consisting of hardware
and software which is required to display status reports and messages
while the polling place is open, to prepare hardcopy statements of
the vote after the polling place has been closed, and to enable the
transmission of voting data to a remote location.

“Software” means the programs and routines used to employ and
control the capabilities of data processing hardware. Software in-
cludes, but is not limited to, operating systems, compilers, as-
semblers, utilities, library routines, maintenance routines, appli-
cations, and computer networking programs.

“Source code” means a computer program written in a program-
ming language and used to generate machine instructions through
the use of assemblers or compilers.

“Subsystem” means a group of components or a single piece of
equipment which performs a unique or identifiable function.

“Vendor” means any manufacturer, company or individual who
seeks to sell, or sells, voting systems within the State of New Jersey.

“Voting data management subsystem” means a subsystem which
controls the flow and interchange of voting and audit data after
extraction from the polling place devices or after processing election
district data at a central counting place. The voting data management
subsystem consists of hardware and software required to acquire and
consolidate voting data from polling place memory or data transfer
devices, absentee ballots, manually reprocessed data, and data from
external sources. It produces the official statement of the vote.

“Vote recording subsystem” means the subsystem consisting of
hardware and software required to detect and record voter choices.

“Voting system” means a method of casting and processing votes
that functions wholly or partly by use of mechanical, elec-
tromechanical, or electronic apparatus or by use of paper ballots.
It includes, but is not limited to, the procedures for casting and
processing votes and the programs, operating manuals, tabulating
cards, printouts, and other software necessary for the system’s opera-
tion.

15:10-8.2  Electronic voting system certification

(a) All electronic voting systems shall obtain certification by the
Secretary of State prior to their sale and use in the State. Before
consideration for such certification, the equipment must be examined
and determined to be qualified by a nationally certified independent
testing authority.

1. No independent testing authority (ITA) will be authorized by
the Secretary of State to test and qualify electronic voting systems
for use in this State unless it has been certified as an ITA from
the National Association of State Election Directors or other na-
tional authority recognized by the Federal Election Commission for
the purpose of certifying ITAs, and satisfies all or any ongoing
requirements to maintain such certification.
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2. The examination of the electronic voting systems shall consist
of whatever tests the ITA deems necessary to determine the integrity
of the voting system and the compliance of that system with the
standards established by the Federal Election Commission and any
other additional standards that may be established in this subchapter
by the Secretary of State.

3. No electronic voting device or electronic voting system shall
be used in any public election in this State unless it has been certified
by the Secretary of State following successful qualification testing
conducted by a recognized ITA.

15:10-8.3 Delivery and acceptance of electronic voting systems

(a) All critical system component parts, including software, shall
be delivered to the counties by the voting system manufacturer/
vendor only after such system parts have been approved by the ITA
and certified by the Secretary of State.

(b) To insure performance of delivered units in accordance with
certification requirements, an acceptance test must be conducted by
purchasing election authorities upon receipt of electronic voting
systems.

15:10-8.4 Administrative procedures for use of voting equipment

(a) To insure the proper administration of certified voting
systems, no electronic voting system shall be used in any public
election unless operational and procedural rules and guidelines for
the administration of those electronic voting systems have been
approved by the New Jersey Division of Elections, in addition to
the certification of the new system.

1. The county board of elections or county superintendent of
elections where applicable in each county is required to establish
and follow operational and procedural rules and guidelines that
address the following minimum standards:

i. Limited access to each subsystem of the voting system;

ii. The assignment of duties shall be spelled out by personnel title
and function;

iii. The assignment of duties for elections officials shall insure
bipartisan oversight of all critical subsystem operations;

iv. The assignment of duties shall also separate personnel duties
between subsystem operations to provide further administrative
oversight;

v. Time frames for the implementation of all necessary pre-elec-
tion and post-election functions and activities to be performed in
the use and administration of the electronic voting system;

vi. Establishment of written audit trails for the use, preparation,
and repair of the electronic voting system; and

vii. Establishment of formalized training requirements for all
personnel for the functions to which they are responsible.

2. The appropriate elections officials are required to submit the
county electronic voting system operational rules and guidelines to
the Division of Elections for its review and approval no later than
90 days prior to use in the first election in which electronic equip-
ment is to be used in the county.

i. The county board of elections shall not conduct any election
using electronic voting systems until the Division of Elections has
reviewed and approved the operational rules and guidelines. Any
changes to approved operational rules must also be submitted to
the Division of Elections for its review and approval, prior to
implementation of same.

ii. The Division of Elections shall not approve any county’s opera-
tional rules and guidelines until it is satisfied that those rules and
guidelines sufficiently meet requirements specified in (a)l above.

15:10-8.5 Establishment of escrow account

(a) Preceding the delivery of any electronic voting system in the
State of New Jersey, the system vendor shall have delivered to the
Secretary of State, for the purposes of establishing an escrow ac-
count, exact duplicates of the critical system component parts, includ-
ing software, firmware and hardware, but excluding the actual voting
booths. Delivery of the system component parts shall include certify-
ing documentation from the ITA that those parts held in escrow
are identical to the critical system component parts that have been
qualified for use by the ITA.
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(b) The escrowed component parts will not be made available to
the public under any circumstances and will be stored by the Division
of Archives and Records Management and shall be accessed only
for the following purposes:

1. By the Office of Telecommunications and Information Systems
(OTIS), or other State agency assigned by the Secretary of State,
for the purpose of conducting pre-election verification analyses of
voting systems prior to their use in any upcoming public election;
and

2. By OTIS, or other State agency assigned by the Secretary of
State, for the purpose of conducting a court ordered verification
analysis in the case of a challenge of election results.

15:10-8.6 Modified voting system recertification

(a) Software, firmware or hardware changes introduced after an
electronic voting system has completed qualification will necessitate
further review by the independent testing authority (ITA). The ITA
will determine what tests are necessary for requalification. For
software changes, it is likely that full software qualification and
system level tests will be undertaken.

(b) Limited qualification testing may be required of system ven-
dors by an ITA, if the vendor can demonstrate to the ITA’s satisfac-
tion that the system modifications do not affect previously de-
monstrated compliance with qualification standards. The
performance of essential system functions must remain in com-
pliance, as must the overall flow of program control, and the manner
in which ballots are interpreted, or voting data are processed. Unless
system modifications fall into one or more of the following classi-
fications, the system will be viewed as a new electronic voting system,
requiring that the system be subjected to a complete qualification
test by an ITA:

1. The modification is made for the purpose of correcting a defect,
and test documentation is provided which verifies that the installa-
tion of the modified hardware, firmware, or software results solely
in the elimination of the defect;

2. The modification is made solely for the purpose of providing
additional audit or report generating capability, using existing audit
and reprinting sub-routines;

3. The modification is made for the purpose of enabling interac-
tion with other equipment (general purpose or qualified), or with
other computer programs and databases. Procedural and test
documentation shall be provided to the ITA to verify that such
interaction does not involve or adversely affect vote counting and
data storage; or

4. The modification is made for the purpose of permitting opera-
tion on a different processor, or of using additional peripheral
devices, and does not alter the software’s structure and function.

(c) The exemptions from full recertification requirements listed
in (b) above are intended to facilitate the correction of defects, the
incorporation of improvements, the enhancement of portability and
flexibility, and the integration of vote-counting software with other
system and elections software. The addition of a feature or function
that produces any of these effects is encouraged.

(d) All voting system modifications, following successful ITA re-
qualification requirements, shall be submitted to the Secretary of
State for placement into archives for the purpose of being held in
escrow, in replacement of those system component parts already held
in escrow.

(e) At no time shall any system component part(s) be utilized in
any public election unless the entire computer voting system has
been both qualified for use by an ITA and certified for sale and
use by the Secretary of State, and all duplicate system component
parts have been placed into escrow as defined in N.JA.C.
15:10-8.5(a).

(f) No modifications shall be provided to a county election
authority unless those modifications have been qualified by an ITA.

(g) No electronic voting system component part replacements,
regardless of any upgrades or modifications, shall be delivered to
a county elections official unless those replacement parts are verified
as identical to the qualified parts they are replacing. This verification
shall be performed in the same manner as pre-election verifications,
as stated in N.J.A.C. 15:10-8.7(a).

(CITE 25 N.J.R. 4590)
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(h) All county elections officials shall be responsible for insuring
that all electronic voting system component parts are fully and
properly certified by an ITA and held in escrow by the State.

(i) All county elections officials shall be responsible for submitting
all electronic system component parts to the State for pre-election
verification tests as called for in N.J.A.C. 15:10-8.7.

15:10-8.7 Pre-election verification

(a) No electronic voting system software shall be used in any
public election until it has been successfully verified by OTIS, or
other State agency designated by the Secretary of State, for the
purpose of verifying that the software is identical to the software
currently certified by the Secretary of State for use in that county.

(b) County elections authorities shall deliver to OTIS or other
State agency designated by the Secretary of State, the necessary
voting system software for verification testing before any election
in a timely manner that allows for the orderly administration of the
election as required by law, and consistent with OTIS’ or other State
agency’s mandated deadline for verification testing as set forth in
this subchapter.

(c) OTIS, or other State agency appointed by the Secretary of
State, shall conduct whatever comparison tests it deems necessary
to verify that the voting system software submitted to them by the
county elections authorities, for pre-election verification, is identical
to the certified software held in escrow by the State.

(d) The comparison tests shall be completed and the voting system
software returned to the county election authority within five work-
ing days of receipt of those parts for comparison testing.

(e) Upon completion of the comparison tests, the verifying agency
shall either certify the submitted software as identical to their respec-
tive archived duplicates, or deny certification due to alteration or
infection.

1. Should submitted software be denied certification, the county
elections authority shall:

i. Resubmit the failing software for retesting after cleansing the
system software of those contaminants and/or alterations that were
found during the original comparison test;

ii. If the resubmitted software fails to gain certification after a
second verification test, the county shall either attempt to resubmit
the software to a third verification test or have their vendor provide,
through an ITA, replacement software for verification and use in
the upcoming election; and

iii. If the software fails to gain certification after a third verifica-
tion test, the county elections authority shall have their system
vendor provide, through an ITA, replacement software for verifica-
tion and use in the upcoming election.

(f) The Secretary of State reserves the right to order pre-election
verification testing of other components of a county’s electronic
voting system, in addition to its software, if it is deemed necessary.

15:10-8.8 Rescinding certification

(a) Certification shall be rescinded by the Secretary of State if
it is found that:

1. The equipment does not produce accurate results and reports,
as required by this subchapter;

2. Modifications, subsequent to certification, have been made to
the system without meeting the requirements for modifications as
specified in N.J.A.C. 15:10-8.6(b);

3. Any critical component part of a previously certified electronic
voting system fails to meet current ITA qualification standards, when
that part(s) is submitted to the ITA for requalification testing, as
specified in N.J.A.C. 15:10-8.6; or

4. Any equipment which has been previously certified by the
Secretary of State for sale and use in the State, has not been adopted
by any county and does not meet the current standards established
by this subchapter.

(b) The procedure for rescinding certification shall consist of the
following:

1. Complaints, on any of the grounds listed in (a) above, regarding
electronic voting systems shall be filed with the Secretary of State.

2. Where there is a rescission of certification, the Secretary of
State will refer the complaints to the Office of Administrative Law
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for a formal hearing pursuant to the Administrative Procedure Act,
N.JS.A. 52:14B-1 et seq.

15:10-8.9  Applicability

(a) This subchapter shall apply to all electronic voting systems
purchased after the effective date of these rules.

(b) All electronic voting systems, including electronic absentee
ballot tabulating systems, purchased prior to the promulgation of
these rules shall comply with this subchapter by three years after
the effective date of these rules.

(c) Any modifications to any part of an electronic voting system,
including electronic absentee ballot tabulating systems, purchased
prior to the effective date of these rules shall subject that entire
electronic voting system to all qualification testing and certification
requirements of this subchapter.

TREASURY-TAXATION

(a)
DIVISION OF TAXATION
Local Property Tax; Assessors

Proposed Amendments: N.J.A.C. 18:12-4.5 and
18:12A-1.18

Authorized By: Leslie A. Thompson, Director, Division of
Taxation.

Authority: N.J.S.A. 54:1-35.1 et seq.; 54:4-26; and 54:50-1 et seq.

Proposal Number: PRN 1993-555.

Submit comments by November 3, 1993 to:
Nicholas Catalano
Chief, Tax Services
Division of Taxation
50 Barrack Street
CN 269
Trenton, NJ 08646

The agency proposal follows:

Summary
The proposed amendments will delete assessors from conflict of in-
terest provisions that prohibit a person from having an interest in a
revaluation firm engaging in revaluation work within a county where that
person is employed as an assessor. The rules will continue to prevent
county board of taxation personnel or commissioners from having such
an interest.

Social Impact
The proposed amendments will increase the number of revaluation
firms eligible to bid for work in the several counties of New Jersey. It
will also open opportunities for certified tax assessors in county-wide
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property tax assessment, where their local experience and qualifications
can be of benefit to property taxpayers.

It should be noted that it is not unusual for tax assessors to have
multiple employment. The law allows tax assessors to serve in such
capacity in more than one taxing district in the same county. In addition,
a tax assessor may also appear as an expert property appraisal witness
in a county in which he or she serves as an assessor. In either situation,
the public is protected from a conflict of interest under the Local
Government Ethics Law, N.JL.S.A. 40A:9-22.1 et seq. This law, among
other things, prohibits municipal officials and employees having an in-
terest in any business which is in substantial conflict with the discharge
of their public duties or which might reasonably be expected to impair
objectivity or independence of judgment in the exercise of their official
duties. There is no outright prohibition of outside employment in the
statute.

Economic Impact
The proposed amendments should have a positive economic effect to
the extent that it may increase the number of appraisal firms which can
bid on revaluation contracts in certain counties. Competition may lower
the price of revaluation contracts for local governments.

Regulatory Flexibility Statement

The proposed amendments do not impose reporting, recordkeeping
or other compliance requirements on small businesses as defined in the
New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. On
the contrary, the proposed amendments would remove a regulatory
prohibition, in favor of the general statutory standard governing conflicts
of interest, which is of benefit to any assessor who may own or work
for a small business engaged in property revaluations for local property
tax purposes.

Full text of the proposal follows (deletions indicated in brackets
[thus]):

18:12-4.5 Conflict of interest

(a) A contract submitted to the Director shall include the follow-
ing provisions with respect to officers, stockholders and employees
of the firm:

1. No commissioner or employee of a county board of taxation
within the county [and no assessor of a taxing district within the
county]| shall have any interest whatsoever, directly or indirectly, as
an officer, stockholder, or employee or in any other capacity in the
firm.

2. (No change.)

18:12A-1.18 Conflict of interest

No commissioner or employee of a county board of taxation[, and
no assessor of a taxing district within a county,] shall have any
interest whatsoever, directly or indirectly, as an officer, stockholder,
or employee, or in any other capacity, in a revaluation firm engaged
in revaluing properties in any taxing district within that county.
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COMMUNITY AFFAIRS

ADOPTIONS

RULE ADOPTIONS

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND DEVELOPMENT
Uniform Construction Code

Interpretations

Ordinary Repairs

Adopted Amendment: N.J.A.C. 5:23-2.7
Adopted New Rule: N.J.A.C. 5:23-9.3

Proposed: June 7, 1993 at 25 N.J.R. 2159(a).

Adopted: August 31, 1993 by Stephanie R. Bush, Commissioner,
Department of Community Affairs.

Filed: September 7, 1993 as R.1993 d.487, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: NJ.S.A. 52:27D-124.

Effective Date: October 4, 1993.
Expiration Date: February 3, 1998.

Summary of Public Comments and Agency Responses:

Comments were received from the following individuals and organiza-
tions: Alan J. Hazo, President, Society of Professional Energy and En-
vironmental Contractors of New Jersey, Inc.; Ed Kelly, President, New
Jersey State Council of Electrical Contractors Associations, Inc.; Andy
Cattano, Director, Technical Services, New Jersey Builders Association;
Jacque Eaker, New Jersey Apartment Association; William Hillermeier,
Fire Protection Subcode Official, Village of Ridgefield Park; Anthony
Giampietro, Lighthouse Electrical Construction; Anthony J. Livelli,
Chairman, Legislative and Code Committee, New Jersey State League
of Master Plumbers, Inc.; and Richard Schumm, R. Schumm Manage-
ment Associates.

COMMENT: The following statement should be added to this rule:
“Ordinary plumbing repairs require a licensed plumbing contractor to
perform such work.” In recent years, confusion over the terms “permit”
and “license” has caused misunderstanding about the need to be licensed
in order to perform ordinary repairs.

RESPONSE: N.J.S.A. 52:27D-139 provides that nothing contained in
the State Uniform Construction Code Act “shall be deemed to affect,
repeal or invalidate ... the regulation or licensing of any trade or
profession engaged in construction work.” N.J.A.C. 5:23-1.7(b) contains
a similar provision regarding the administrative rules. The Department
is therefore without authority to establish licensing requirements for
persons doing work under the code. Furthermore, “ordinary repairs.”
by definition, do not require a permit. If no permit is required, the
construction code enforcement process is inapplicable and there would
be no way to enforce the proposed additional requirement.

COMMENT: N.J.A.C. 5:23-9.3(a)2i should be amended to require a
permit for plumbing work done by unlicensed persons in single family
dwellings in order to assure the installation of a vacuum breaker, as
required by the plumbing subcode, to protect the water supply against
contaminants.

RESPONSE: The need for a permit cannot be based on the qualifica-
tions of the person doing the work. The proposed new rule is intended
to limit permit requirements to those types of work where inspection
is essential for purposes of public safety and to allow other work to be
performed without a permit. In the case of vacuum breakers, the Depart-
ment does agree that those performing the work need to know that the
device is required and will amend the language to make it clear that,
when a hose bib is replaced, an atmospheric vacuum breaker must be
installed.

COMMENT: The refinishing of plumbing fixtures could be considered
to be “ordinary repairs,” but “relining” of fixtures carries no clear
definition. The rules should include a definition of “relining” and make
clear how the term is to be applied.

RESPONSE: The term “relining” is commonly used to identify the
process by which a premolded lining is placed on the interior of an
existing fixture (usually a bathtub). The Department determined that this
process involves considerably more work than refinishing.

(CITE 25 N.J.R. 4592)

COMMENT: N.J.A.C. 5:23-9.3(a)iii should be amended to include the
statement that “the use of an approved anti-siphon ballcock is required,
as cited in the National Standard Plumbing Code/1993, Section 10.4.”

RESPONSE: The Department agrees and has made this change.

COMMENT: N.J.A.C. 5:23-9.3(a)2.vi should provide that replacement
of a faucet should not require a permit if done by a licensed plumber,
but should require one if done by an unlicensed person in a single-family
home.

RESPONSE: Replacement of faucets is exempt from permit require-
ments regardless of who does the work. The Department is not aware
of any threat to health or safety resulting from this exemption.

COMMENT: N.J.A.C. 5:23-9.3(a)2vii should be amended to clarify the
use of the term “valves,” since there are many different types of valves.

RESPONSE: The Department is not aware that any particular type
of valve has caused a problem. The commenter does not make clear
what type of valve it is that his organization objects to in this context.

COMMENT: Permits should not be required for the replacement of
any traps. There is no potential hazard as a result of replacement of
traps in single-family dwellings; in all other types of buildings, public
health and safety is protected by the requirement that a licensed master
plumber do the work.

RESPONSE: As previously stated, these rules cannot distinguish be-
tween work done by a licensed master plumber and work done by
someone else. The requirement that replacement of traps on culinary
sinks require a permit is based upon the need for such sinks to have
an indirect waste drain. The possibility of back-up of sewage into a food
preparation sink at a food handling establishment represents enough of
a hazard to justify requiring a permit.

COMMENT: Replacement of a water closet or lavatory or kitchen
sink in a single family dwelling, as well as other seemingly simple jobs,
should require permits if performed by unlicensed persons, but not if
performed by licensed plumbers.

RESPONSE: As previously stated, no distinction can be made under
these rules on the basis of who does the work. The listed items include
elements that are clearly ordinary repairs, such as removal of a water
closet, which is necessary in order to allow a line to be snaked, just
as it is in order to replace the fixture.

COMMENT: Repair to air conditioning equipment, which is now to
be classified as ‘“ordinary repairs,” should include replacement of
package systems by new package systems of less or equal capacity and,
if installed on a roof, of less or equal weight.

RESPONSE: The need to ensure that the existing conductors are
sufficient to supply the new equipment is a significant enough issue to
require a permit because of the potential fire hazard.

COMMENT: If interior finishes and wall papering are exempt from
permit requirements, how will it be determined if the requirements of
section 803.1.1 of the building subcode are met? Replacement of fire
alarm heads with like devices and repair or replacement of components
of fire alarm systems should only be allowed after notice to the fire
official or the fire department because of the risk of false alarms.
N.J.A.C. 5:23-9.3(a)5iii should be amended to exclude work where fire
dampers are involved, due to the potential for false alarms and improper
reinstallation of dampers.

RESPONSE: These items have been part of the Department’s list of
ordinary repairs since 1981. The Department has not received any
evidence that they create any problems that would justify their deletion
from that list. The building and fire subcode committees of the Code
Advisory Board decided in favor of keeping them in the category of
ordinary repairs because they do not pose any serious structural, egress,
fire or life safety problem.

COMMENT: There should be no distinction between one- or two-
family houses and multiple dwellings with regard to the treatment of
wall coverages, carpeting and plumbing fixtures.

RESPONSE: In one- and two-family homes, the consequences of any
work that is done are limited. This is in contrast to multiple dwellings,
in which many families may be affected by any problem that may be
created.

COMMENT: Paneling should be considered an “ordinary repair.”

RESPONSE: Paneling is not included because it is necessary that
panels be of a thickness and a material that conforms to the code and
that it be securely attached.
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COMMENT: Window replacement should be an “ordinary repair” so
long as it fits the same opening and the type and operation comply with
the fire safety code (N.J.A.C. 5:18-4).

RESPONSE: N.J.A.C. 5:23-9.3(a)lv has been amended by deletion of
the last sentence and inclusion of a provision allowing installation and
replacement of means of egress and emergency escape windows and
doors in the same opening without altering the dimensions or framing
of the original opening or reducing the required height, width or net
clear opening of the previous window or door assembly.

COMMENT: Repair and replacement of hot water heaters should be
classified as “ordinary repairs” so long as no piping rearrangement is
required. This work can be done by building superintendents and
sometimes has to be done on an emergency basis when it is not possible
to obtain a permit.

RESPONSE: Replacement of a hot water heater is “minor work” that
can proceed before the issuance of a permit so long as notice is given
to the enforcing agency before the work begins. In addition, the Uniform
Construction Code contains a provisions for emergency work at NJ.A.C.
5:23-2.14(b)3 that allows work to take place without a permit and without
notification as long as a permit is obtained within 72 hours after the
work is completed. Whether or not persons other than licensed plumbers
can do this sort of work is not a matter to be determined under the
construction code, for reasons previously stated.

COMMENT: The rules should provide clarification as to the status
of: replacement of stoves, dishwashers and clothes washers; ducting and
replacement of clothes dryers and oven hoods; installation, repair and
replacement of door locks and other mechanical security systems; and
replacement of kitchen cabinets and counter tops, bathroom vanities,
hampers and medicine cabinets.

RESPONSE: The replacement of dishwashers and clothes washers is
within the scope of “ordinary repairs.” The replacement of kitchen range
hoods in single family dwellings is also within the scope of ordinary
repairs. The replacement of stoves and clothes dryers is regulated under
the mechanical subcode and requires a construction permit for fire safety
reasons. Locking systems in a building are part of the means of egress
and are regulated by the building and fire subcodes; a construction
permit is therefore required. Installation of kitchen cabinets and similar
fixtures are “ordinary repairs” unless they involve relocation of plumbing
fixtures or electrical outlets.

COMMENT: N.J.A.C. 5:23-9.3(a)lvi should be amended to use an
example other than a railing, since handrails are subject to structural
loading requirements in section 1615.8 of the building subcode.

RESPONSE: The word “railing” has been replaced by “a partition
railing or a kitchen cabinet.”

COMMENT: The provision concerning screens (N.J.A.C.
5:23-9.3(a)1xii} should be incorporated into the provision concerning
windows and doors (N.J.A.C. 5:23-9.3(a)lv).

RESPONSE: This would not be appropriate because replacement of
screens may involve porches or covered patios and is not limited to
windows and doors.

COMMENT: “Ordinary repairs” should include replacement of recep-
tacles in locations where ground-fault circuit interrupter (GFCI) protec-
tion is required in the electrical subcode. This is so because this is a
simple repair and, where the circuit is ungrounded, it is safer than the
replacement of an ordinary receptacle. If this work is not an “ordinary
repair” and a minimum permit fee must be paid, consumers will be
discouraged from protecting themselves with GFCI because of the in-
ordinate cost of permits.

RESPONSE: The Department believes that the public interest is best
served by assuring thorough inspection of these life safety devices. This
requirement is necessary to comply with section 210-7(d) of the 1993
edition of the electrical subcode and to address serious problems of
reversal of “line” and “load” connections and “reversed polarity” at a
GFCI receptacle when installed by an untrained person. The costs
incurred for inspection are therefore justified.

COMMENT: If there are no permit requirements for replacement of
water closets, how is the requirement to use 1.6 gallon flush toilets to
be enforced? Similarly, how are the requirements concerning anti-scald
shower valves, backftow devices on fauets with flexible spray hoses and
lead-free solder and flux to be enforced?

RESPONSE: The sale of nonconforming toilets purchased by the
distributor on or after July 1, 1991 is a violation of the Uniform Construc-
tion Code, as is the installation of nonconforming toilets manufactured
on or after that date. New Federal requirements will require use of 1.6
gallon flush toilets in residences. This will prevent importation of noncon-
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forming toilets from other states. N.J.A.C. 5:23-9.3(a)2ix has been clari-
fied accordingly. Anti-scald fixtures are not necessarily required in single-
family dwellings, in accordance with section 10.50.6(c) of the plumbing
subcode. The addition of kitchen faucets has long been regarded as an
“ordinary repair” without any evidence of any problem. As far as solder
and flux is concerned, the replacement of valves has always been con-
sidered an ordinary repair without any apparent detriment to public
health and safety. The newly proposed items, changing of the fixtures
themselves, has nothing to do with the solder and flux issue. In none
of these cases does the Department think it necessary to require a permit
despite the possibility of the violations mentioned.

COMMENT: Multiple dwellings of 10 or fewer units should be in the
same category as one- and two-family houses for purposes of determining
whether or not work is “ordinary repairs.”

RESPONSE: Work that is done in one- and two-family dwellings has
a minimal impact on other people. While work in smaller multiple
dwellings obviously affects fewer people than work in larger multiple
dwellings, the Department considers it more appropriate to use the well-
established distinction between one- or two-unit dwellings, on one hand,
and multiple dwellings of three or more units, on the other, rather than
arbitrarily establishing some other demarcation.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):

5:23-2.7 Ordinary repairs

Ordinary repairs to structures may be made without application
or notice to the construction official, but such repairs shall not
include the cutting away of any wall, partition of portion thereof,
the removal or cutting of any structural beam or bearing support,
or the removal or change of any required means of egress, or
rearrangement of parts of a structure affecting the exitway require-
ments, or any work affecting structural or fire safety, or any work
which will increase the nonconformity of any existing building or
structure with the requirements of the regulations; nor shall ordinary
repairs include addition to, alteration of, replacement or relocation
of any standpipe, water supply, sewer, drainage, gas, soil, waste, vent
or similar piping, electric wiring or mechanical or other work affect-
ing public health or general safety.

5:23-9.3 Interpretation: ordinary repairs

(a) The following items are ordinary repairs and shall be treated
as such by every enforcing agency. No permits for, inspections of,
or notice to the enforcing agency of ordinary repairs shall be re-
quired. This is not an all-inclusive listing of ordinary repairs.

1. Ordinary building repairs include:

i. Exterior and interior painting;

ii. Installation, repair or replacement of any interior finishes of
less than 25 percent of the wall area in any given room, in a one
or two family dwelling. This shall include plastering and drywall
installation;

(1) Vinyl wall covering of any amount is an ordinary repair;

(2) Paneling shall not be considered an ordinary repair;

iii. Wall papering at any location;

iv. The replacement of glass in any window or door. However,
the replacement glass shall be of a type and quality that complies
with the minimum requirements of the code;

v. The installation and replacement of any window or door, includ-
ing garage doors, in the same opening without altering the
dimensions or framing of the original opening. This shall include
storm windows and storm doors. *[Any new window or door shall
be of the same type and operation as the existing window or door
and conform to the requirements of the code regarding means of
egress and emergency escape[* *The installation and replacement
of means of egress and emergency escape windows and doors may
be made in the same opening without altering the dimensions or
framing of the original opening, and shall not reduce the required
height, width or net clear opening of the previous window or door
assembly*;

vi. The repair of any non-structural member such as a *[railing]*
*partition railing or kitchen cabinet*;

vii. The repair or replacement of any interior or exterior trim,
decoration or moldings;
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viii. The replacement or installation of any flooring material,
except carpeting, with a new material. However, installation of
carpeting in one and two family dwellings will be permitted under
ordinary repairs;

ix. The repair of existing roofing material not exceeding 25 per-
cent of the total roof area within any 12 month period;

x. The repair of existing siding with like material not exceeding
25 percent of the total building exterior wall area within any 12
month period;

xi. The repair or replacement of any part of a porch or stoop
which does not structurally support a roof above;

xii. The replacement or installation of screens;

xiii. The installation of any roll or batt insulation when installed
adjacent to or not more than one and a half inches from an interior
finish; and

xiv. Replacement of exterior rain water gutters and leaders.

2. Ordinary plumbing repairs include:

i. Replacement of hose bib valves in single family dwellings*.
Replacement hose bib valves shall be provided with an approved
atmospheric vacuum breaker*;

ii. Refinishing of existing fixtures. Relining of fixtures shall not
be considered to be an ordinary repair;

iii. Replacement of ball cocks*. Replacement ball cocks must be
an approved anti-siphon type*;

iv. Repair of leaks involving the replacement of piping between
two adjacent joints only;

v. Clearance of stoppages;

vi. Replacements of faucets or working parts of faucets;

vii. Replacements of working parts of valves;

viii. Replacement of traps except for traps on culinary sinks in
food handling establishments; *[and]*

ix. Replacement of a water closet or lavatory or kitchen sink in
a single family dwelling with an approved similar fixture provided
that no change in the piping arrangement is made. *Replacement
water closets bearing a date stamp of July 1, 1991 or later must
use an average of 1.6 gallons or less of water per flushing cycle;
and

X. Replacement of domestic clothes washers and dishwashers.*

3. Ordinary electrical repairs include:

i. The replacement of any receptacle, switch, or lighting fixture
rated at 20 amps or less and operating at less than 150 volts to
ground with a like or similar item. Replacement of receptacles in
locations where ground-fault circuit interrupter protection is re-
quired in the electrical subcode, shall not be considered ordinary
electrical repairs;

ii. Repairs to any installed electrically operated equipment such
as doorbells, communication systems, and any motor operated
device. Provided, however, that if fire protection systems are inter-
rupted for repairs the fire official shall be notified in accordance
with the building subcode; *[and]*

iii. Installation of communications wiring as covered by article 800
of the electrical subcode in one and two family dwellings, or the
alteration/rearrangement of existing communications wiring in other
occupancies provided however that the rearrangement does not
involve penetration of a fire rated assembly and is not in a hazardous
location as defined in chapter 5 of the electrical subcode*[.}* *; and

iv. Replacement of domestic dishwashers; and

v. Replacement of kitchen range hoods in single family dwell-
ings.*

4. Ordinary fire protection repairs include:

i. The replacement of any sprinkler or smoke detector or heat
detector head with a like device; and

ii. The repair or replacement of any component of a fire alarm
or smoke and heat detection equipment.

5. Ordinary heating ventilation and air conditioning repairs shall
include:

i. Replacement of motors, pumps and fans of the same capacity;

ii. Repair and replacement of heating, supply and return piping
and radiation elements, which does not require rearrangement of
the piping system;

ili. Repair and replacement of duct work;
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iv. Repair of air conditioning equipment and systems; and

v. Repair or replacement of control devices for heating and air
conditioning equipment*[.]* *; and

vi. Replacement of kitchen range hoods in single family dwell-
ings.*

6. Ordinary elevator repairs include:

i. The following work on elevator brakes:

(1) Installation of new linings;

(2) Replacement of brake switches, brake stand pivot bushings,
and bearings or the reaming out and use of oversized pins. Replace-
ment or repair of brake magnets, magnet coils and/or core sleeves;

(3) Renewal of phase splitting coils; and

(4) Re-babbitting of brake pin holes (gearless), and realigning of
brake stands to pulleys.

ii. The following controller/selector repairs:

(1) Installation of overload relays and potential switches, and
installation or replacement of reverse phase relays;

(2) Replacement of damaged resistance tubes, grids, broken con-
troller panel sections, main power or brake rectifiers, power and light
transformers, and microprocessor printed circuit boards. Replace-
ment or reconditioning of dash pots and retarders. Replacement of
a controller with a like or with the state of the art controller when
only those features which are available on the existing controller will
be made functional;

(3) Renewal of switch bases, armatures, hinge pins, coils, contacts
and shunt leads; and

(4) Adjustment of controller to original design specifications.

ili. The following work on motor generators:

(1) Installation of four stem brush rigging on exciter, installation
or renewal of bearing oil gauges, and renewal of sleeve or ball
bearings;

(2) Replacement of generator armatures, commutators, com-
mutator brushes, and turning down and undercutting of com-
mutators;

(3) Rewinding of generator armatures, stators and field controls;

(4) Removal for testing on a work bench, reinsulating, banding
and reinstallation of motor generators; and

(5) Repair of solid state drives and adjustments of generator
compounding.

iv. The following work on hoist motors:

(1) Installation or renewal of bearing oil gauges, renewal of sleeve
or ball bearings, and re-babbitting of sleeve bearings (gearless);

(2) Replacement of motor armatures, rotors, motor collector
rings, commutators, commutator brushes, and turning down and
undercutting of commutators;

(3) Rewinding of stators, armatures, and field coils; and

(4) Removal for testing on a work bench, reinsulation, banding
and reinstallation of hoist motors and realignment of motors to worm
shafts.

v. The following work on machines:

(1) Installation of new demountable drive sheave rims, new drive
shafts, new integral drive sheaves, split couplings;

(2) Replacement of worms, gears, worm shaft housings, thrust
bearings, thrust housings, external ring gears and pinions, machine
drums, solid drive sheaves with demountable drive sheaves, and
sheave bearing. Replacement or repair of stop motion switches, slack
cable switches, replacement of drive sheave linings. Regrooving of
drive sheaves;

(3) Re-babbitting of main bearings, external gears and bearings,
and worm shaft housings;

(4) Renewal of sleeve bearings, drum buffers, and drum shafts;

(5) Re-securing of loose brake pulleys and realignment of brake
pulleys, with motor gear shaft; and

(6) Removal of bearing shims.

vi. The following work on hoist ropes, compensating ropes and
compensating chains:

(1) Replacement or re-socketing of hoist ropes and replacement
of compensating ropes or chains, governor ropes, and hitches; and

(2) Shortening of hoist ropes due to a rope stretch.

vii. The following work on governors:
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(1) Re-calibration, sealing, and reconditioning of governors, or
replacement of governors with like equipment; and

(2) Replacement or reconditioning of governor rope tension
sheaves.

viii. The following work on overhead, deflector, car and counter-
weight sheaves:

(1) Replacement or repair of sheaves, sheave bearings and sheave
shafts; and

(2) Re-babbitting of sheave bearings.

ix. The following work on hoistways:

(1) Replacement of traveling cables and other hoistway wiring;

(2) Repair of counterweights, hoistway switches, hydraulic pistons,
oil lines in the pit, and repacking of packing glands; and

(3) Repair or replacement of hoistway door equipment, rollers
relating cables, gibs, hall buttons, lanterns, position indicator stations,
and all existing related equipment, selector tapes, cables, dust covers,
toe guards and hoistway fascia, and repair or replacement of all
existing pit equipment with like equipment.

x. The following work on rails and guides:

(1) Realignment or replacement of main or counterweight rail
sections with like products; and

(2) Repair or replacement of guide shoe liners or car and counter-
weight guides with like product.

xi. The following work on cabs:

(1) Installation or replacement of main and auxiliary car operating
panels, emergency lighting, communication devices, door protective
and reopening devices, car position indicators, and in-car lanterns;

(2) Repair or replacement of operating station on top of cars,
door operating devices, motors, linkages, hangers, etc., hoistway door
drive mechanisms, clutches, etc., side emergency exit latching devices
and electrical switches, floor leveling and selector drive devices,
terminal slow down and limiting devices, load weighing devices (on
top of car and under car isolation), keyless entry and security devices,
top of car intrusion devices, closed-circuit TV surveillance devices,
lighting fixtures in the car on top of the car and under the car; and

(3) Replacement of ceilings with code approved materials, and
of door saddles, cab flooring, walls and panels with materials
equivalent to those being replaced in respect to weight and fire
resistance.

ENVIRONMENTAL PROTECTION
AND ENERGY

(@)
WATER SUPPLY ELEMENT

Allocation of Water Supply Costs for Emergency
Water Projects

Readoption with Amendments: N.J.A.C. 7:1D

Proposed: June 21, 1993 at 25 N.J.R. 2635(a).

Adopted: September 10, 1993 by Jeanne M. Fox, Acting
Commissioner, Department of Environmental Protection and
Energy.

Filed: September 13, 1993 as R.1993 d.497, without change.

Authority: P.L. 1981, ¢.28, and P.L. 1981, c.29.

DEPE Docket Number: 35-93-05.

Effective Date: September 13, 1993, Readoption;
October 4, 1993, Amendments.

Expiration Date: September 13, 1998.

Summary of Public Comments and Agency Responses:

Notice of the proposed readoption with amendments was published
on June 21, 1993, in the New Jersey Register at 25 N.J.R. 2635(a). In
addition, secondary notice was provided through a direct mailing to
affected water supply purveyors on June 18, 1993, and as published on
June 19, 1993, in the Newark Star-Ledger. All notices invited written
comments to be submitted by July 21, 1993.

No comments were received.
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Full text of the readoption can be found in the New Jersey
Administrative Code at N.J.A.C. 7:1D.

Full text of the adopted amendments follows:

7:1D-1.2  Construction

This chapter shall be liberally construed to permit the Department
of Environmental Protection and Energy to discharge its statutory
functions, and to effectuate the payback provision of P.L. 1981, ¢.28
and P.L. 1981, c.29.

7:1D-1.5 Definitions

“Department” means the Department of Environmental Protec-
tion and Energy.

7:1D-1.8 Payback period and annual accounting

(a) (No change.)

(b) The payback period shall commence upon there being in place
and in effect a rate permitting each purveyor to recover the full
amount of said charge through such rate.

1. (No change.)

2. Within 60 days after the effective date of this chapter, the
purveyors shall make appropriate application to the Board of Reg-
ulatory Commissioners for inclusion of the reimbursement costs in
their respective rate schedules.

(c)-(d) (No change.)

7:1D-1.9 Rate treatment

For rates subject to the jurisdiction of the Board of Regulatory
Commissioners, the costs of the reimbursement shall be recovered
from customers in proportion to their water usage. Approval of said
rates by the Board of Regulatory Commissioners shall be sought
by the applicable purveyors in the manner prescribed by regulation
and statute. (See N.J.A.C. 14:1-5.12 and N.J.S.A. 48:2-21.)

(b)
ENVIRONMENTAL REGULATION

Notice of Administrative Correction

Waste Management Rules

Public Access to Information and Requirements for
Department Determination of Confidentiality;
Hazardous Waste Landfills; Short Term Permits

N.J.A.C. 7:26-1.9, 11.4 and 12.9

Take notice that the Department of Environmental Protection and
Energy has discovered the errors in the current text of NJ.A.C. 7:26-1.9,
11.4 and 12.9.

At NJ.A.C. 7:26-1.9, the concluding reference to NJ.A.C. 7:14A-17
should instead be to N.J.A.C. 7:26-17 (see 19 N.J.R. 1869(a) and 20
N.JR. 273(a)).

At N.J.A.C. 7:26-11.4(a)8, subparagraphs (a)8i and ii were deleted
effective November 18, 1991 (see 22 N.J.R. 3186(a) and 23 N.J.R.
3450(a)), but inadvertently not deleted from the Code.

At N.J.A.C. 7:26-12.9(b)6, the reference to N.J.A.C. 7:26-12.10(b)5 was
proposed and adopted as a reference to NJ.A.C. 7:26-12.9(b)5 (see 23
N.J.R. 2453(b) and 24 N.J.R. 788(a)), and is corrected herein as a
reference to “(b)5 above.”

This notice of administrative correction is published pursuant to
NJ.A.C. 1:30-2.7.

Full text of the corrected rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

7:26-1.9  Public access to information and requirements for
Department determination of confidentiality
Any confidential information obtained or used in the adminis-
tration of the State hazardous waste program, as provided in Section
3006 of “The Resource Conservation and Recovery Act of 19767,
42 U.S.C. 3251 et seq., and amendments thereto, shall be treated
in accordance with N.JA.C. [7:14A-17] 7:26-17.
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7:26-11.4 Hazardous waste landfills

(a) Operational standards for hazardous waste landfills include
the following:

1.-7. (No change.)

8. Bulk or non-containerized liquid waste or waste containing free
liquids, whether or not absorbents have been added, shall not be
placed in a hazardous waste landfill;

[i. The hazardous waste landfill has a liner which is chemically
and physically resistant to the added liquid and a functioning
leachate collection and removal system with a capacity sufficient to
remove all leachate produced; or

ii. Before disposal, the liquid waste or waste containing free li-
quids is treated or stabilized, chemically or physically, so that free
liquids are no longer present;)

9.-13. (No change.)

(b)-(f) (No change.)

7:26-12.9 Short term permits

(a) (No change.)

(b) For the purpose of determining feasibility of compliance with
the incinerator performance standard of N.J.A.C. 7:26-10.7(d) and
of determining adequate incinerator operating conditions under
N.J.A.C. 7:26-10.7(f) the Department may issue a trial burn permit
to a facility to allow short term operation of a hazardous waste
incinerator subject to (b)1 through 8 below.

1.-5. (No change.)

6. The applicant shall submit to the Department a certification
that the trial burn has been carried out in accordance with the
approved trial burn plan, and the results of all determinations
required in [N.J.A.C. 7:26-12.10] (b)S abeve. To the extent possible,
this submission shall be made 30 days after the completion of the
trial burn or sooner if the Department so requests.

7.-8. (No change.)

(c) (No change.)

HIGHER EDUCATION
(a)

BOARD OF DIRECTORS OF THE EDUCATIONAL
OPPORTUNITY FUND

Financial Eligibility for Undergraduate Grants

Adopted Amendments: N.J.A.C. 9:11-1.1,1.2, 1.4, 1.6,
1.10,1.22 and 1.23 )

Proposed: April 19, 1993 at 25 N.J.R. 1663(a).

Adopted: July 14, 1993 by the Educational Opportunity Fund

Board of Directors, Judith Gambria, Chairperson.
Filed: August 31, 1993 as R.1993 d.480, without change.

Authority: N.J.S.A. 18A:71-33.

Effective Date: October 4, 1993,
Expiration Date: April 17, 1994.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

9:11-1.1 Student eligibility

(a)-(b) (No change.)

(c) To be initially eligible for an Educational Opportunity Fund
grant, a student must have demonstrated that he or she:

1. (No change.)

2. Meets the financial criteria established in N.J.A.C. 9:11-1.5 and
1.6.

3. (No change.)

4. As an undergraduate student, is enrolled or intends to be
enrolled full-time and matriculated in a curriculum leading to an
undergraduate degree or certificate in an eligible institution as
defined in N.J.S.A. 18A:71-47 of collegiate grade in New Jersey
approved or licensed by the State Board of Higher Education and
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participating in the EOF Program. Degree or certificate programs
must have a minimum requirement equal to the equivalent of 24
semester hours and be at least one academic year in duration. An
eligible student must exhibit evidence for potential success in college,
but:

i.-iv. (No change.)

5. As a graduate or professional school student, is enrolled or
intends to be enrolled full-time and matriculated in a curriculum
leading to a graduate degree or certificate at an institution of
collegiate grade in New Jersey approved or licensed by the State
Board of Higher Education and participating in the EOF Program,
provided that the student has not already received a graduate or
professional degree at the same level of study that he or she is
applying for. Graduate EOF degree or certificate programs must
have a minimum requirement equal to the equivalent of 24 semester
hours and be at least one academic year in duration.

(d)-(e) (No change.)

9:11-1.2 Student residency

(a) (No change.)

(b) A dependent student as defined in NJA.C. 9:11-14 is
presumed to be a legal resident of the state which his or her
parent(s) or guardian(s) are residents. A dependent student whose
parent(s) or guardian(s) are not legal residents of New Jersey is
presumed to be in the state of the temporary purpose of obtaining
an education. Any dependent student as defined in N.J.A.C. 9:11-1.4,
who is domiciled in this state and who is enrolled as an EOF student
in an institution of higher education in New Jersey, shall continue
to be eligible for participation in the EOF Program despite his or
her supporting parent(s) or guardian(s) change of domicile to
another state, while such student continues to reside in New Jersey
during the course of each academic year. The student’s eligibility
continues only if the student received a State grant or scholarship
for at least one semester before the parent(s)’ or guardian(s)’ change
of domicile to another state.

9:11-1.4 Dependent/independent student defined

(a) (No change.)

(b) Except as provided in (c) below, an individual meets the
requirements of this subsection if such individual:

1.-6. (No change.)

7. Is a student for whom a financial aid administrator makes a
documented determination of independence by reason of other
unusual circumstances. For the purpose of receiving financial
assistance under the E.O.F. Program as an independent student due
to unusual circumstances, at least one of the following criteria must
be met:

i.-ii. (No change.)

ili. (No change in text.)

iv. (No change in text.)

(c)-(e) (No change.)

9:11-1.6 Verification of financial eligibility

(a)-(b) (No change.)

(c) Students who have been found eligible to receive student
assistance must provide an authorization to the Department of
Higher Education, Office of Student Assistance, which permits the
release of Internal Revenue Service and/or State income tax returns
for verification purposes. Financial data provided on a financial aid
form approved by the EOF Board and Student Assistance Board
may be verified by the Department and/or institution through the
comparison of information reported on income tax returns and other
documentation. Discrepancies will require the reevaluation of the
student’s eligibility. Students as well as institutions will be notified
if an adjustment in the value of aid is required.

(d)-(f) (No change.)

9:11-1.10 Academic progress

(a) (No change.)

(b) Eligibility criteria for E.O.F. Article III Student Grants is as
follows:

1.-2. (No change.)
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3. Students and institutions shall have the right to appeal the
denial of State financial assistance based upon these guidelines
through the established appeal procedures in N.J.A.C. 9:11-1.21. The
Executive Director of E.O.F. will consider individual cases and shall
have the authority to make such exceptions as unusual circumstances
may warrant.

(c) (No change.)

9:11-1.22 Refunds and repayments of disbursements made to
students

(a) If a refund is due to a student under the institution’s refund
policy and the student received State financial assistance under any
State student financial assistance program, the institution shall
multiply the institutional refund by the following fraction to
determine the amount to be refunded to the Treasurer, State of
New Jersey, through the Office of Student Assistance:

amount of State financial assistance (minus work earnings)
awarded for the payment period
total amount of financial aid (minus work earnings)
awarded for the payment period

(b)-(c) (No change.)

(d) The above formula should be applied if a full-time student
reduces his or her academic course load to less than full-time, or
a part-time student reduces the number of credits for which he or
she is enrolled prior to the end of the institutional refund period.
However, if the student reduces his or her academic course load
to less than full-time, or reduces the number of credits for which
the student is enrolled on less than a full-time basis, after the end
of the institutional refund period, a refund to the State is not
required.

(e) If a combination of State student funds has been packaged
for the student and a refund is due the State, a prorated amount
is applied to each of the State programs in the student’s State
financial assistance package.

(f) If a cash disbursement has been made by an institution for
non-institutional costs from a State financial assistance program, and
it is determined by application of the institution’s refund policy and
the above formula that a refund should be paid to the State, the
institution shall endeavor to collect the overpayment from the stu-
dent and return it to the State. If this effort is unsuccessful, the
institution shall notify the Department of Higher Education of the
amount owed for each State financial assistance program. Non-
institutional costs may include, but are not limited to, room and
board, books and supplies, transportation, and miscellaneous ex-
penses.

(g) (No change in text.)

9:11-1.23 Part-time students

(a) Eligibility for EOF grants shall be extended on an annual basis
to part-time students upon the approval of the Board of Directors
of EOF and the Board of Higher Education depending on the level
of appropriated funds.

(b)-(g) (No change.)

(a)
BOARD OF DIRECTORS OF THE EDUCATIONAL
OPPORTUNITY FUND
Financial Eligibility for Undergraduate Grants
Adopted Amendments: N.J.A.C. 9:11-1.5
Proposed: May 17, 1993 at 25 N.J.R. 1946(a).
Adopted: July 14, 1993 by the Educational Opportunity Fund
Board of Directors, Judith Gambria, Chairperson.
Filed: August 31, 1993 as R.1993 d.479, without change.
Authority: N.J.S.A. 18A:71-33.
Effective Date: October 4, 1993.
Expiration Date: April 17, 1994.
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Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

9:11-1.5 Financial Eligibility for Undergraduate Grants
(a) A dependent student is financially eligible for an initial EOF
grant if the gross income of his or her parent(s) or guardian(s) does
not exceed the applicable amount set forth below in the EOF Income
Elgibility Scale. Where the dependent student’s parent(s) or guar-
dian(s) are receiving welfare as the primary means of family support,
the student is presumed to be eligible without regard to the amount
of primary welfare support.
1. EOF Dependent Student Eligibility Scale:
Applicants With Gross Income
a Household of: (Not to Exceed):

2 persons $15,510
3 18,030
4 20,550
5 23,070
6 25,590
7 28,110

2. For each additional member of the household, an allowance
of $2,520 shall be added to this amount in order to determine
eligibility for EOF for the 1993-94 Academic Year. This allowance
shall be adjusted annually to reflect changes in the Income Protec-
tion Allowance as published by the College Scholarship Service. In
addition, the gross income level for each household size also shall
be adjusted to reflect the change in the annual Income Protection
Allowance.

3. The EOF Executive Director shall annually inform institutions
of adjustments to the Income Eligibility Scale, in accordance with
the Income Protection Allowance published by the College
Scholarship Service.

(b)-(c) (No change.)

(d) An independent student is financially eligible for an EOF
grant providing his or her gross annual income (including spouse)
for the calendar year prior to the academic year for which aid is
requested and the calendar year during which aid is received does
not exceed the following schedule:

1. $10,520 family size (including student) 1;

2. $13,100 family size (including spouse) 2;

3. $16,180 family size (including spouse) 3;

4. $19,090 family size (including spouse) 4;

5. $22,320 family size (including spouse) 5;

6. Add $2,520 for each additional dependent. This amount should
be adjusted annually to reflect changes in the Independent Student
Income Protection Allowance as published by the College
Scholarship Service.

7. (No change in text.)

HUMAN SERVICES
(b)

DIVISION OF FAMILY DEVELOPMENT
Notice of Administrative Correction
Assistance Standards Handbook
Exempt Resources

N.J.A.C. 10:82-3.2

Take notice that the Division of Family Development has discovered
an error in the current text of N.J.A.C. 10:82-3.2(b)6vi(2). The conjunc-
tion “and” at the end of the subparagraph should be “or” (see 19 N.J.R.
709(a) and 1559(c)). This notice of administrative correction is published
pursuant to N.J.A.C. 1:30-2.7.

Full text of the corrected rule folows (addition indicated in
boldface thus; deletion indicated in brackets [thus]):

10:82-3.2 Exempt resources
(a) (No change.)

(CITE 25 N.J.R. 4597)
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(b) The exempt resources are as follows:

1.-5. (No change.)

6. Resources designated for special purposes as follows:

i.-v. (No change.)

vi. Supplemental aid by other agencies or organizations, whether
public or private, provided that:

(1) (No change.)

(2) Such aid is for a special purpose not within the function of
the public assistance agency (for example, vocational rehabilitation);
[and] er

(3) (No change.)

vii.-viii. (No change.)

7.-11. (No change.)

(a)
DIVISION OF YOUTH AND FAMILY SERVICES

Social Services Program for Individuals and Families
Personal Needs Allowance: Residential Health Care
Facilities and Boarding Homes

Adopted Amendment: N.J.A.C. 10:123-3.4

Proposed: June 21, 1993 at 25 N.J.R. 2684(a).

Adopted: September 7, 1993 by William Waldman,
Commissioner, Department of Human Services.

Filed: September 10, 1993 as R.1993 d.489, with a substantive
change not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 44:7-87.

Effective Date: October 4, 1993.
Expiration Date: July 13, 1995.

Summary of Public Comments and Agency Responses:

The proposed amendment was published on June 21, 1993. During
the comment period, which closed on July 20, 1993, one comment was
submitted by the New Jersey Association of Health Care Facilities:

COMMENT: The commenter correctly points out that the Division
has been prorating the full annual PNA amount so that residents of
residential health care facilities and boarding houses receive their full
annual increase in the months remaining after the increase has been
put into effect. As a result, the commenter feels that language used in
the proposed formula for calculating PNA increases should explicitly
state that the current annualized base PNA is used in calculating future
increases.

RESPONSE: Since it was the intent of the proposed amendment and
is consistent with past practice for the annualized base PNA to be used
in calculating future increases, the Division agrees with the comment.
The suggested revision does not alter the content of the amendment;
therefore, the recommended modification has been made.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*):

10:123-3.4 Amount

(a) The owner or operator of each residential health care facility
or boarding home shall reserve to each Supplemental Security In-
come (SSI) recipient residing therein, and the owner or operator
of each residential health care facility shall reserve to each General
Public Assistance recipient residing therein, a personal needs allow-
ance in the amount of at least $66.50 per month, set according to
(b) below, and noticed in the New Jersey Register and otherwise
publicized, in accordance with (c) below. No owner or operator or
agency thereof shall interfere with the recipient’s retention, use, or
control of the personal needs allowance.

(b) The personal needs allowance shall be adjusted annually based
on the following calculations: the Federal portion of the current total
SSI rate multiplied by the Federal Cost of Living Adjustment
(COLA) to be applied to the succeeding year equals the actual dollar
increase (rounded to the nearest dollar); the actual dollar increase
divided by the current total SSI rate equals the adjusted COLA for
the succeeding year; the adjusted COLA multiplied by the current

(CITE 25 N.J.R. 4598)
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*annualized* base PNA equals the monthly PNA increase for the
succeeding year. For the purposes of this rule, the COLA means
the cost of living adjustment published annually in the Federal
Register, in accordance with 42 U.S.C. 415i and 1382f.

(c) The personal needs allowance for each calendar year shall be
noticed in the New Jersey Register on or about January 1 of that
year, and shall be considered the current personal needs allowance
for that calendar year. Additional notice shall be provided in at least
three newspapers of general circulation in the State of New Jersey
before January 1 of that year, and by other means reasonably
calculated to inform those persons most likely to be affected by or
interested in the personal needs allowance increase for that calendar
year.

(b)
DIVISION OF YOUTH AND FAMILY SERVICES
Case Goals

Adopted New Rules: N.J.A.C. 10:133C-4

Proposed: May 17, 1993 at 25 N.J.R. 1947(a).

Adopted: September 7, 1993 by William Waldman,
Commissioner, Department of Human Services.

Filed: Sepember 10, 1993 as R.1993 d.490, without change.

Authority: N.J.S.A. 30:4C-4(h).

Effective Date: October 4, 1993.
Expiration Date: January 4, 1998.

Summary of Public Comments and Agency Responses:

Comments on the proposed new rule were submitted by Nancy
Goldhill of Legal Services of New Jersey.

COMMENT: At N.J.A.C. 10:133C-4.3, everything beyond the second
sentence should be deleted because it is addressed in N.J.A.C.
10:133C-4.5, or it should be revised to state that the priority goal is to
maintain families together.

RESPONSE: While the Division’s case goal for most children is to
maintain a child at home with his or her family, it would be inaccurate
to indicate in rules that this is automatically the preferred case goal.
It is not the most appropriate case goal for every child.

COMMENT: At N.J.A.C. 10:133C-4.5(a), point 1 should be removed
and replaced by the following two points:

“1. Whenever possible, keeping families together in their own homes;

2. Where placement is necessary, placing the child in the least restric-
tive setting to afford access to family members and facilitate reunifica-
tion.”

Point 2 should be renumbered as 3 and the phrase “Where reunifica-
tion cannot be effectuated” added to the beginning of the sentence.

RESPONSE: In point 1, the suggested revision changes the Division’s
focus from keeping the child safe in his or her home (with whomever
the people in the home are) to having the child live with his or her
family, safe or not. The Division believes that the issue of the child’s
safety is of paramount importance in selecting a case goal. The Division
must retain that emphasis.

The suggested point 2 is related to selecting the most appropriate
placement setting, rather than selecting the most appropriate case goal.

For Legal Services’ renumbered point 3, the Division will not adopt
the suggested phrase, as it unecessarily narrows the scope of the criterion.
The Division sees this criterion as crucial in deciding which of the case
goals listed in N.J.A.C. 10:133C-4.5(c)2-7 to select.

COMMENT: At N.J.A.C. 10:133C-4.5(c), point 1 should be changed
to family preservation and point 2 should be changed to family reunifica-
tion.

RESPONSE: These rules are a product of the Operations Policy to
Rules (OPTR) project. The OPTR group, which consists of approximate-
ly 90 members, thoroughly reviewed and discussed the names for the
case goals. The OPTR group selected the published names as the most
appropriate to express the concept of each case goal. The OPTR Group
specifically rejected the term “family reunification.” As no other member
of the OPTR Group or the general public expressed a desire to change
the names of the case goals, the Division will keep faith with the
preferences of the OPTR Group and adopt the names as published.

Full text of the adoption follows:
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SUBCHAPTER 4. CASE GOALS

10:133C-4.1 Authority

Pursuant to N.J.S.A. 30:4C-4(h), the Division of Youth and Family
Services, Department of Human Services, shall establish reasonable
rules for the purpose of carrying into effect the meaning of the
statute.

10:133C-4.2 Scope

The provisions of this subchapter shall apply to each child receiv-
ing services, each family member receiving services, and to the
Division.
10:133C-4.3 Purpose of a case goal

The purpose of a case goal is to define and guide Division activities
in its provision of services to each child and each family member.
The case goal guides the Division’s activities in the achievement of
the child’s permanent living arrangement. Maintenance in his or her
own home, or placement in the least restrictive setting that affords
access to family members, is usually the most appropriate goal that
meets the needs of the child and is the most permanent.

10:133C-4.4 Definitions
The definitions in N.J.A.C. 10:133-1.3 are incorporated herein by
reference.

10:133C-4.5 Selecting a case goal

(a) The Division representative shall, in consultation with his or
her supervisor and each family member receiving services, select a
case goal. The guiding principles in selecting the case goal are:

1. Maintaining the child safely in his or her own home; or

2. Selecting the least restrictive, most appropriate goal that shall
meet the needs of the child and shall lead to the most permanent
living arrangement.

(b) The parent and the child shall be advised of the case goal
and shall be provided with appropriate information about the case
goal and how it may affect the relationship between the child and
the parent.

(c) At the time of initial service delivery and in keeping with (a)
above, one of the following case goals shall be selected for each
child, and one for each family member receiving services:

1. Maintenance in own home;

2. Return home;

. Permanency with a relative or family friend;
. Adoption;

Long-term foster care custody;

. Independent living; or

. Other long-term, specialized care.

10:133C-4.6 Review of the case goal

(a) The Division shall review the case goal of each child and each
family member receiving services at regularly scheduled intervals,
but no less frequently than once every six months, and at the request
of a family member, and when major changes in family circumstances
occur which might affect the case goal. The purpose of the review
is to determine:

1. Whether the case goal remains appropriate and, if not, to
identify a more appropriate one;

2. The progress made toward achieving the case goal;

3. What, if any, barriers exist that impede achieving the case goal;
and

4. Whether the case plan for achieving the case goal is ap-
propriate.

NN AW
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LAW AND PUBLIC SAFETY

CORRECTIONS
(a)

THE COMMISSIONER

Inmate Discipline
Inmate Prohibited Act; Sexual Assault

Adopted Amendment: N.J.A.C. 10A:4-4.1

Proposed: August 2, 1993 at 25 N.J.R. 3416(a).

Adopted: September 7, 1993 by William H. Fauver,
Commissioner, Department of Corrections.

Filed: September 10, 1993 as R.1993 d.488, without change.

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.

Effective Date: October 4, 1993.
Expiration Date: May 7, 1996.

Summary of Public Comments and Agency Responses:
COMMENT: Commenter Mary C. Williams, Edna Mahan Correc-
tional Facility for Women, stated her agreement with the proposal.

Full text of the adoption follows:

10A:4-4.1 Prohibited acts

(a) An inmate who commits one or more of the following
numbered prohibited acts shall be subject to disciplinary action and
a sanction that is imposed by a Disciplinary Hearing Officer or
Adjustment Committee. Prohibited acts preceded by an asterisk are
considered the most serious and result in the most severe sanctions
(See N.J.A.C. 10A:4-5, Schedule of Sanctions for Prohibited Acts).

*.001-.008 (No change.)

*.050 Sexual Assault

.051-*.803 (No change.)

(b) (No change.)

LAW AND PUBLIC SAFETY
(b)

DIVISION OF MOTOR VEHICLES

Driver Control Service
Point Assessment for Operating or Riding Motorcycle
and or Motorized Bicycle without Protective Heimet

Adopted Amendment: N.J.A.C. 13:19-10.1

Proposed: June 21, 1993 at 25 N.J.R. 2646(a).

Adopted: August 26, 1993 by Stratton C. Lee, Jr., Director,
Division of Motor Vehicies.

Filed: September 3, 1993 as R.1993 d.486, without change.

Authority: N.J.S.A. 39:3-76.7, 39:4-14.3q, 39:5-30.5 and
52:14B-10.

Effective Date: October 4, 1993.
Expiration Date: August 18, 1994.

Summary of Public Comments and Agency Responses:

Opportunity to be heard with regard to the proposal was invited via
notice published in the June 21, 1993 New Jersey Register. A media
advisory was also prepared by the Division of Motor Vebicles with regard
to the proposal. No comments were received from the public with regard
to the proposal.

Full text of the adoption follows:

13:19-10.1 Point assessment

Any person who is convicted of any of the following offenses,
including offenses committed while operating a motorized bicycle,
shall be assessed points for each conviction in accordance with the
following schedule:

(CITE 25 N.J.R. 4599)
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Section Number Offense Points
1.-4. (No change.)

Recodify existing 6.53 as 5.52 (No change in text.)

(a)
DIVISION OF CONSUMER AFFAIRS
OFFICE OF CONSUMER PROTECTION

Notice of Administrative Correction

Sale of Animals

Required Practices Related to the Health of Animals
and Fitness for Sale and Purchase

N.J.A.C. 13:45A-12.3

Take notice that the Office of Consumer Protection has discovered
an error in a cross-reference contained in N.J.A.C. 13:45A-12.3(a)11. The
cross-reference to N.J.A.C. 13:45A-12.3(a)6 should be to N.J.A.C.
13:45A-12.3(a)5, which contains the provisions for waiver (see also 20
N.J.R. 501(b) and 1463(a)). This notice of administrative correction is
published pursuant to N.J.A.C. 1:30-2.7.

Full text of the corrected rule follows (additions indicated in
boldface thus; deletions indicated in brackets {thus]):

13:45A-12.3 Required practices related to the health of animals
and fitness for sale and purchase

(a) Without limiting the prosecution of any other practices which
may be unlawful under N.J.S.A. 56:8-1 et seq., it shall be a deceptive
practice for a pet dealer to sell animals within the State of New
Jersey without complying with the following minimum standards
relating to the health of animals and fitness for sale and purchase:

1.-10. (No change.)

11. Tt shall be a deceptive practice within the meaning of this
section for a pet dealer to secure or attempt to secure a waiver of
any of the provisions of this section except as specifically authorized
under [(a)6] (a)$ above.

(b)
NEW JERSEY RACING COMMISSION
Thoroughbred Rules
Admission; Age
Adopted Amendment: N.J.A.C. 13:70-3.40
Proposed: June 21, 1993 at 25 N.J.R. 2647(a).
Adopted: September 1, 1993 by the New Jersey Racing

Commission, Frank Zanzuccki, Executive Director.

Filed: September 3, 1993 as R.1993 d.483, without change.
Authority: N.J.S.A. 5:5-30.
Effective Date: October 4, 1993,
Expiration Date: January 25, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

13:70-3.40 Admission; age

(a) Any child under 18 years of age must be accompanied by an
adult, parent or guardian to be admitted to any racetrack enclosure
as a spectator during the hours when the running of races is being
conducted.

(b) (No change.)

(CITE 25 N.J.R. 4600)
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(c)
NEW JERSEY RACING COMMISSION

Harness Rules
Penalties

Adopted Amendment: N.J.A.C. 13:71-2.3

Proposed: June 21, 1993 at 25 N.J.R. 2647(b).

Adopted: September 1, 1993 by the New Jersey Racing
Commission, Frank Zanzuccki, Executive Director.

Filed: September 3, 1993 as R.1993 d.484, without change.

Authority: N.J.S.A. 5:5-30.

Effective Date: October 4, 1993.
Expiration Date: January 25, 1995.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

13:71-2.3 Penalties

(a) (No change.)

(b) Any penalty of suspension from driving shall commence after
a hearing before the judges and shall be seved on a continuing basis.
Where the term of suspension equals or is less than the normal
number of scheduled live race days during a week at the track
association where the infraction occurred, the continuous suspension
shall be imposed as soon as practical following the hearing and on
dates where live racing there occurs. Where the term of suspension
exceeds the normal number of scheduled live race days during a
week at the track association where the infraction occurred, the
continuous suspension shall be imposed as soon as practical following
the hearing and on dates so as to encompass the maximum number
of live race days there possible. However, where the term of
suspension cannot be imposed consistent with the formulas set forth
in this subsection due to the suspension of racing at the track where
the infraction occurred, or where the judges determine that the
application of such formulas would otherwise not be practical, the
judges shall, in their discretion, determine the continuous dates over
which the suspension is to be served. There shall be no exceptions
for stakes, futurities, early closures, or feature races during the
period of suspension.

(c) (No change.)

(d)
NEW JERSEY RACING COMMISSION

Harness Rules

Age Limits

Adopted Amendment: N.J.A.C. 13:71-5.18

Proposed: June 21, 1993 at 25 N.J.R. 2648(a).

Adopted: September 1, 1993 by the New Jersey Racing
Commission, Frank Zanzuccki, Executive Director.

Filed: September 3, 1993 as R.1993 d.485, without change.

Authority: N.J.S.A. 5:5-30.

Effective Date: October 4, 1993,

Expiration Date: January 25, 1995,

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

13:71-5.18 Age limits

(a) Any child under 18 years of age must be accompanied by an
adult, parent or guardian to be admitted to any racetrack enclosure
as a spectator during the hours when the running of races is being
conducted. No person under the age of 18 shall be permitted to
wager or in any manner participate in any pari-mutuel pool or
system.
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TRANSPORTATION
(a)

DIVISION OF TRAFFIC AND LOCAL AID

BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Speed Limits

Routes N.J. 67 in Bergen County

Adopted Amendment: N.J.A.C. 16:28-1.125

Proposed: August 2, 1993 at 25 N.J.R. 3442(a).

Adopted: September 2, 1993 by Richard C. Dube, Director,
Division of Traffic Engineering and Local Aid.

Filed: September 14, 1993 as R.1993 d.500, without change.

Authority: NJ.S.A. 27:1A-5, 27:1A-6 and 39:4-98.

Effective Date: October 4, 1993.
Expiration Date: May 7, 1998.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

16:28-1.125 Route 67

(a) The rate of speed designated for the certain parts of State
highway Route 67 described in this subsection shall be established
and adopted as the maximum legal rate of speed:

1. For both directions of traffic:

i. In Bergen County:

(1) Fort Lee Borough:

(A) Zone 1: 35 miles per hour between the junction of Route
N.I. 5-Route N.J. 67 and Riverdale Drive (approximate mileposts
0.00 to 0.67); thence

(B) Zone 2: 30 miles per hour between Riverdale Drive and
Hoym Street (approximate mileposts 0.67 to 1.03); thence

(C) Zone 3: 25 miles per hour between Hoym Street and 300
feet north of Main Street (approximate mileposts 1.03 to 1.13);
thence

(D) Zone 4: 30 miles per hour between 300 feet north of Main
Street and North Marginal Road (approximate mileposts [.13 to
1.43); thence

(E) Zone 5: 35 miles per hour between North Marginal Road
and Route U.S. 9W except while ‘25 MPH When Flashing” signs
are operating when passing through the Fort Lee High School zone
during recess when the presence of children is clearly visible from
the roadway or while children are going to or leaving school, during
opening or closing hours (approximate mileposts 1.43 to 1.98).

(b)

DIVISION OF TRAFFIC AND LOCAL AID

BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Restricted Parking and Stopping

Routes U.S. 1 and 9 in Union County; N.J. 45 in
Gloucester County; N.J. 57 in Warren County; and
N.J. 88 in Ocean County

Adopted Amendments: N.J.A.C. 16:28A-1.2, 1.31,
1.36 and 1.44

Proposed: August 2, 1993 at 25 N.J.R. 3443(a).

Adopted: September 2, 1993 by Richard C. Dube, Director,
Division of Traffic Engineering and Local Aid.

Filed: September 14, 1993 as R.1993 d.499, without change.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-139, 39:4-198 and
39:4-199.

Effective Date: October 4, 1993.

Expiration Date: May 7, 1998.
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Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

16:28A-1.2 Route US. 1 and 9

(a)-(c) (No change.)

(d) The certain parts of State highway Route US. 1 and 9
described in this subsection shall be designated and established as
restricted parking space for the use of persons who have been issued
special Vehicle Identification Cards by the Division of Motor Vehi-
cles in accordance with N.J.S.A. 39:4-197.5. Under the provisions
of N.J.S.A. 39:4-199, permission is granted to erect appropriate signs
at the following established handicapped parking space:

1. Restricted parking in the City of Elizabeth, Union County:

i. Along the Service Road southbound (Spring Street) west side:

(1) Beginning at a point 40 feet north of the northerly curb line
of Fanny Street and extending to a point 22 feet north therefrom.

16:28A-1.31 Route 45

(a)-(b) (No change.)

(c) The certain parts of State highway Route 45 described in this
subsection shall be designated and established as “time limit park-
ing” zones where parking is prohibited at all times except as specified
below. In accordance with the provisions of N.J.S.A. 39:4-199,
permission is granted to erect appropriate signs at the following
established time limit parking zones:

1. (No change.)

2. In the City of Woodbury, Gloucester County:

i. Along the east side:

(1) South Broad Street:

(A) Two hours time limit parking between Carpenter Street—
Penn Street and Cooper Street—Delaware Street daily 9:00 A.M.
to 9:00 P.M.

(2) North Broad Street:

(A) Fifteen minutes time limit parking between Cooper Street
and Federal Street (Post Office Driveway) daily 8:00 AM. to 6:00
P.M.

(B) One hour time limit parking between Federal Street (Post
Office Driveway) and Hunter Street daily 8:00 A.M. to 6:00 P.M.

(C) Two hours time limit parking between Hunter Street and the
Deptford Township Line daily 8:00 AM. to 6:00 P.M.

ii. Along the west side:

(1) South Broad Street:

(A) Two hours time limit parking between Carpenter Street—
Penn Street and Wester Center Street daily 9:00 A.M. to 9:00 P.M.

(2) North Broad Street:

(A) Fifteen minutes time limit parking between Delaware Street
and Federal Street (Post Office Driveway) daily 8:00 A.M. to 4:00
P.M.

(B) One hour time limit parking between Federal Street (Post
Office Driveway) and Hunter Street daily 8:00 A.M. to 4:00 P.M.

(C) Two hours time limit parking between Hunter Street and Red
Bank Avenue daily 8:00 A.M. to 4:00 P.M.

(D) Two hours time limit parking between Red Bank Avenue and
the West Deptford Township Line daily 8:00 AM. to 6:00 P.M.

16:28A-1.36 Route 57

(a)-(b) (No change.)

(c) The certain parts of State highway Route 57 described in this
subsection shall be designated and established as a restricted parking
space, for the use of persons who have been issued Special Vehicle
Identification Cards by the Division of Motor Vehicles. No other
person shall be permitted to park in these areas. In accordance with
the provisions of N.J.S.A. 39:4-199, permission is granted to erect
appropriate signs at the following established handicapped parking
space:

1. In the Borough of Washington, Warren County:

i. Along the south side:

(1) West Washington Avenue:

(A) Beginning at a point 93 feet east of the easterly curb line
of Broad Street and extending 23 feet easterly therefrom.

ii. Along the north side:
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(1) West Washington Avenue:

(A) Beginning at a point 25 feet west of the westerly curb line
of School Street and extending 20 feet westerly therefrom.

(B) Beginning at a point 45 feet west of the westerly curb line
of School Street and extending 23 feet westerly therefrom.

16:28A-1.44 Route 88

(a) The certain parts of State highway Route 88 described in this
subsection shall be designated and established as “no stopping or
standing” zones where stopping or standing is prohibited at all times
except as provided in N.JL.S.A. 39:4-139. In accordance with the
provisions of N.J.S.A. 39:4-198, proper signs must be erected.

1.-2. (No change.)

3. No stopping or standing in Lakewood Township, Ocean
County:

i. Along the southerly side (Ocean Avenue):

(1) From a point 300 feet west of the prolongation of the westerly
curb line of Lexington Avenue to a point 150 feet east of the easterly
curb line of New Hampshire Avenue;

ii. Along the southerly side (Main Street):

(1) (No change.)

(2) From a point 90 feet east of the easterly curb line of Route
U.S. 9 to a point 300 feet west of the prolongation of the westerly
curb line of Lexington Avenue between the hours of 3:00 A.M. and
8:00 AM. (except Sundays and legal holidays).

iii. Along the northerly side (Main Street):

(1)-(2) (No change.)

(3) From a point 212 feet east of the easterly curb line of Route
U.S. 9 to Railroad Avenue between the hours of 3:00 AM. and
8:00 AM. (except Sundays and legal holidays).

iv. Along the northerly side (Ocean Avenue):

(1) From a point 150 feet west of the westerly curb line of New
Hampshire Avenue to a point 150 feet east of the easterly curb line
of New Hampshire Avenue.

4. No stopping or standing in Brick Township, Ocean County:

i. Along both sides:

(1) For the entire length within the corporate limits, including all
ramps, service roads and connections thereto, which are under the
jurisdiction of the Commissioner of Transportation; except in areas
covered by other parking restrictions adopted in accordance with
the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and
N.J.A.C. 1:30.

(b) The certain parts of State highway Route 88 described in this
subsection shall be designated and established as “no parking bus
stop” zones where parking is prohibited at all times. In accordance
with the provisions of N.J.S.A. 39:4-199, permission is granted to
erect appropriate signs at the following established bus stops:

1. In the Township of Lakewood, Ocean County:

i. No parking bus stops—7:00 A.M. to 2:00 P.M.—Sunday only:

(1) Along the eastbound side:

(A) Mid-block bus stop: From a point 90 feet east of the easterly
curb line of Route U.S. 9 to a point 190 feet east of the easterly
curb line of Route U.S. 9.

(2) Along the westbound (northerly) side:

(A) Far side bus stop: New Hampshire Avenue—Beginning at the
westerly curb line of New Hampshire Avenue and extending 200
feet westerly therefrom.

(c) The certain parts of State highway Route 88 described in this
subsection shall be designated and established as “no parking” zones
where parking is prohibited at all times and all hours. In accordance
with N.J.S.A. 39:4-199, permission is granted to erect appropriate
signs at the following established loading zones:

1. In the Township of Lakewood, Ocean County:

i. Along the northerly side:

(1) Between points 258 feet and 318 feet west of the westerly
curb line of Lexington Avenue.
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ADOPTIONS

(a)
DIVISION OF TRAFFIC AND LOCAL AID

BUREAU OF TRAFFIC ENGINEERING AND SAFETY
PROGRAMS

Restricted Parking and Stopping

Route N.J. 29 in Hunterdon County; N.J. 35 in Ocean
County; N.J. 45 in Gloucester County; and N.J. 77
in Cumberland County

Adopted Amendments: N.J.A.C. 16:28A-1.20, 1.25,
1.31 and 1.41

Proposed: July 19, 1993 at 25 N.J.R. 3127(a).

Adopted: August 19, 1993 by Richard C. Dube, Director,
Division of Traffic Engineering and Local Aid.

Filed: September 14, 1993 as R.1993 d.501, without change.

Aauthority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1, 39:4-197.5,
39:4-198 and 39:4-199.

Effective Date: October 4, 1993.
Expiration Date: May 7, 1998.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows:

16:28A-1.20 Route 29

(a)-(d) (No change.)

(e) The certain part of State highway Route 29 described in this
subsection shall be designated and established as a “restricted park-
ing” space, for the use of persons who have been issued special
Vehicle Identification Cards by the Division of Motor Vehicles. No
other person shall be permitted to park in this area. In accordance
with the provisions of N.J.S.A. 39:4-199, permission is granted to
erect appropriate signs at the following established handicapped
parking space:

1. Restricted parking space zone in Hunterdon County:

i. In the City of Lambertville:

(1) Along the southbound (westerly) side:

(A) Beginning 182 feet south of the southerly curb line of Swan
Street and extending 22 feet south therefrom.

16:28A-1.25 Route 35

(a) The certain parts of State highway Route 35 described in this
subsection shall be designated and established as “no stopping or
standing” zones where stopping or standing is prohibited at all times
except as provided in N.J.S.A. 39:4-139. In accordance with the
provisions of N.J.S.A. 39:4-198, proper signs shall be erected.

1.-21. (No change.)

22. No stopping or standing in Berkeley Township, Ocean County:

i. Along the southbound (westerly) side:

(1) Beginning 100 feet north of the northerly curb line of 20th
Avenue to the southerly curb line of 24th Avenue.

ii. Along the northbound (easterly) side:

(1) Beginning at the northerly curb line of 24th Avenue to the
southerly curb line of 14th Avenue.

(b)-(e) (No